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COURSES. 

I  Scope  of  the  Article.  —  The  principal  matters  treated 
under  this  title  arise  in  statutory  proceedings  to  condemn  lands 
for  the  use  of  milldams  and  compensate  injuries  caused  by  the 
improvement.  The  statutes  were  passed  on  the  theory  that 
water  mills  are  a  public  benefit,  and  therefore  the  right  of  emi- 
nent domain  might  be  exercised  in  their  behalf  and  the  milldam 
protected  from  abatement  as  a  common-lf^w  nuisance.* 

Ad  Quod  Damnum.  —  One  class  of  these  laws  provides  both  for 

1.  Head  v.  Amoskeag  Mfg.  Co.,  113  a  mill  and  use  the  water  power  of  the 
U.  S.  9;  Bottoms  V,  Brewer,  54  Ala.  stream,  provided  he  does  not  interfere 
288;  Hendricks  v.  Johnson,  6  Port,  with  an  earlier  exercise  by  another  of  a 
(Ala.)  472;  Kepley  v,  Taylor,  i  Blackf.  like  right  or  with  any  right  of  the  pub- 
(Ind.)  492;  Jones  v.  Skinner,  61  Me.  25;  lie;  and  to  substitute,  for  the  common- 
Darling  V.  Blackstone  MfR.  Co.,  16  law  remedies  of  repeated  actions  for 
Gray  (Mass.)  187;  Howard  v,  Merrimac  damages  and  prostration  of  the  dam,  a 
River  Locks,  etc.,  12  Cush.  (Mass.)  259;  new  form  of  remedy,  by  which  any  one 
Fiske  V.  Framingham  Mfg.  Co.,  12  whose  land  is  flowed  can  have  as- 
Pick.  (Mass.)  68;  Hester  v.  Broach,  84  sessed,  once  for  all,  either  in  a  gross 
N.  Car.  251;  Newton  v.  Allis,  12  Wis.  sum  or  by  way  of  annual  damages, 
370.  adequate  compensation  for  the  injury." 

**  TlM  Pnrpoie  of  Thasa  Statatas  is  to  Head  v.  Amoskeag  Mfg.  Co.,  Z13  U. 

enable  any  riparian  proprietor  to  erect  S.  9. 
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the  taking  of  land  for  the  actual  use  of  the  milldam  and  also 
for  assessing  the  damage  caused  by  flooding.  * 

Flowage  Aeto.  —  The  other  class,  commonly  called  flowage  acts, 
permits  no  direct  condemnation,  but  relates  only  to  the  injury 
caused  by  flowing  land.  The  mode  of  procedure  in  the  two 
classes  has  a  general  similarity.* 

H  EXGLU8IYEHE88  OF  Stattttort  FROCESDnios  —  1.  Proceedings 
by  Hillowner.  —  Where  the  proceedings  may  be  invoked  only  by 
the  party  wishing  to  erect  the  dam,  the  statutory  remedy  is  not 
exclusive  in  the  first  instance  against  the  landowner.  Until  the 
compensation  has  been  actually  assessed  under  the  statute,  and 
the  amount  paid,  the  latter  is  entitled  to  proceed  as  at  common 
law.' 

2.  Proceedings  by  Landowner.  —  On  the  other  hand,  where  the 
statutory  mode  of  procedure  can  be  invoked  by  the  landowner, 
the  remedy  is  exclusive  for  all  injuries  which  come  within  the 
scope-  of  the  act,*  because,  as  has  been  said,  the  common-law 

1.  "  Thii  Is  a  Common-law  Writ,  and  Maine,  —  Dingley    v.    Gardiner,    73 
has  been  a  favorite  mode  of  procedure  Me.  63;    Jones  v.  Skinner,  61   Me.  25; 
in  this  country,  especially  in  highway  Monmouth  v,  Gardiner,  35  Me.  247. 
and    mill  cases."     Lewis  on  Eminent  Massachusetts,  —  Comins  v.  Turner's 
Domain,  ^402.  Falls  Co  ,  138  Mass.  222;    McNally  v, 

2.  For  the  distinction  drawn  between  Smith,  12  Allen  (Mass.)  455;  Burnham 
these  two  classes  of  cases  as  an  exer-  v.  Story,  3  Allen  (Mass.)  378;  Howard 
cise  of  the  right  of  eminent  domain,  z/.  Merrimac  River  Locks,  etc.,  12  Cush. 
and  for  a  general  discussion  of  that  (Mass.)  259;  Bates  v.  Weymouth  Iron 
right  as  applied  to  mills,  see  Am.  and  Co.,  8  Cash.  (Mass.)  548;  Murdock  v. 
Eng.  Encyc.  of  Law  (2d  ed.),  titles  Stickney,  8Cush.(Mass.)ii3;  Cotton  v. 
Damsy  vol.  8,  p.  699;  Mills.  Pocasset  Mfg.  Co.,  13  Met.  (Mass.)  429; 

8.  Hendricks    v,   Johnson,    6    Port.  Hill   v,   SayTes,    12  Met.  (Mass.)   142; 

(Ala.)  472;    Hankins  v,   Lawrence,   8  Walker  v.  Oxford  Woollen  Mfg.  Co., 

Blackf.  (Ind.)  266;  Smith  v.  Olmstead,  10  Met.  (Mass.)  203;  Fitch  v,  Stevens, 

5  Blackf.  (Ind.)  37;  Hunting  v.  Curtis,  4  Met.  (Mass.)  426;  Charles  v.  Monson, 

10  Iowa  152;    Kirkendall  v.   Hunt,  4  etc.,    Mfg.   Co.,    17   Pick.  (Mass.)  70; 

Kan.   514;    Cave  v,  Calmes,  3  A.   K.  Fiske   v.   Framingham   Mfg.    Co.,    12 

Marsh.   (Ky.)  36;    Anthony    v.    Law-  Pick.  (Mass.)  68;    Stowell  v.  Flagg,  11 

home,    I  Leigh  (Va.)  i;    Coleman   v,  Mass.  364. 

Moody,  4  Hen.  &  M.  (Va.)  i.  Nebraska,  —  Nosser     v,    Seeley,     10 

Delaware    Statute.  —  Act  1819   (Rev.  Neb.  460. 

Code   Del.   1893,   p.   520,  §  3),  giving  RhoeU  Island,  —  Wilbor  v,  Matteson, 

double  damages  for  injury  resulting  to  8  R.  I.  166;  Bull  v.  Valley  Falls  Co.,  8 

a  lower  millowner  by  an  unusual  dis-  R.  I.  42.    , 

charge  of  water  over  a  dam  above,  does  IVisconsin,  —  Seymour  v.  Carpenter, 

not  lake  away  his  common-law  ren^e-  51  Wis.  413;  Geise  v,  Greene,  49  Wis. 

dies     Ross  v.  Horsey,  3  Harr.  (Del.)  60.  334;  Pick  v.  Rubicon  Hydraulic  Co.,  27 

Miitoiiri Statute.  —  The  remedy  given  Wis.  433;  Large  v.  Orvis,  20  Wis.  697; 
by  Rev.  Stat.  Mo.  1889,  §  7019,  to  apply  Babb  v,  Mackey,  10  Wis.  371 ;  New- 
between  the  owners  of  different  mill-  comb  v.  Smith,  2  Pin.  (Wis.)  131,  i 
dams,  is  only  applicable  where  both  Chand.  (Wis.)  71. 
dams  have  been  erected  under  the  pro-  Contra.  —  Under  some  statutes  which 
visions  of  the  act.  Otherwise  actions  give  the  initiative  to  either  party,  it  is 
for  a  common-law  nuisance  must  be  held  that  the  remedy  of  the  party  in- 
brought.  Arnold  v.  Klepper,  24  Mo.  jured  is  not  exclusive,  but  he  may  at 
273;  Huffman  v,  Vaughan,  72  Mo.  465.  his  option  proceed  as  at  common  law. 
See  also  Kyner  v,  Upstill,  29  Neb.  768.  Toney  v.  Johnson,  26  Ind.  382;    Lane 

4.  Connecticut,  —  Williams  v,  Elting  v.  Miller.  22  Ind.  104;  Summy  v.  Mul- 

Woolen  Co.,  33  Conn.  353.  ford,  5  Blackf.  (Ind.)  202;    Salisbury 

8  Volume  XIV. 


SzdiuiTenMi  of         MILLS  AND  MILLDAMS,  statutory  ProoMding*. 

action  is  founded  on  a  wrong  done  by  the  defendant,  and  the 
process  itself  presupposes  a  tort,  and  when  the  legislature  has 
authorized  the  act  itself  complained  of  no  right  of  action  remains.* 
Iqjuriai  Kot    Ponnittod  \fj  Statute.  —  For    all   other    injuries    the 

common-law  remedies  by  action  for  damages  or  in  abatement  of 
the  dam  as  a  nuisance  are  still  open  to  the  party  injured.* 

Mills  i^.  Forsaith,  57  N.  H.  124;  Ash  «/.  17   Mass.   289;    Kyner  v.    Upstill,   29 

Cummings,   50  N.   H.    591,   criticising  Neb.  768.     Centra,  under  an  early  stat- 

Lebanon  v,  01cott»  i  N.  H.  339.    And  ute,    Bigelo^    v,     Newell,    10    Pick, 

see    Snowden  v,   Wilas,    19    Ind.    lO;  (Mass.)  348. 

Nosser  v.  Seeley,  10  Neb.  460.  But  injuries  caused  to  an  existing 

1.  Stowell  V.  Flagg,  11  Mass.  364.  mill  or  mill  site  by  the  erection  of  a 

Inoreaiing  Heiglit  of  Dam.  —  Injuries  dam  must  be  remedied  at  common  law 

caused  by  increasing  the  height  of  an  and  not  under  the  statute.     Large  v. 

established  dam  can  be  remedied  only  Orvis,  20  Wis.  697;    Shannon  v.  State, 

by   proceedings   under  the  Mill  Acts.  18  Wis.  605;    Moore  v.  Coburn,  i  Pin. 

Bottoms  V.  Brewer,  54  Ala.  288;  Gra-  (Wis.)  538;    Mowry  v,  Sheldon,  2  R.  1. 

ham  V.  Virgin,  78  Me.  338;    Brady  v,  369.     Contra,  Burnett  v.  Nicholson,  72 

Blackinton,  113  Mass.  238;  Howard  v,  N.  Car.  334;    Pugh  v,  Wheeler,  a  Dev. 

Merrimac  River  Locks,  etc.,  12  Cush.  &  B.  L.  (N.  Car.)  50. 

(Mass.)  259;    Leonard  v.   Schenck,  3  North  Carolina  Btatuto.  —  Under  the 

Met.  (Mass.) 357;  Johnson  v,  Kittredge,  peculiar  terms  of  the  Mill  Act  of  North 

17   Mass.    76.     But    see   Burnham   v.  Carolina  the  proceeding  under  the  stat- 

Story,  3  Allen  (Mass.)  378.  ute  is  exclusive  in  the  first  instance, 

Bonady  under  Private  Acts.  —  Where  and  in  all  cases  where  the  annual  dam- 

the  right  to  erect  dams  across  a  water-  age  assessed  does  not  amount  to  more 

course  is  given  to  a  corporation  or  an  than  twenty  dollars.     But  where  the 

individual,  by  private  act  of  the  legis-  annual  damage  is  determined   to  be 

lature,  a  remedy  provided  by  the  stat-  more  than  that  sum,  the  paity  injured 

ute  for  assessing  damages  to  parties  may  elect  either  to  take  the  amount  of 

injured  is  exclusive.     Hazen  v,  Essex  damage  assessed   for  a   term  of   five 

Co.,  12  Cush.  (Mass.)  475 ;  Boston,  etc.,  years  or  to  accept  damages  for  one  year 

Mill  Corp.  V.  Newman,  12  Pick.  (Alass.)  only  and  then  proceed  as  at  common 

467;  Leitzseyr.  Columbia  Water  Power  law.    Goodson  v,  Mullen,  92  N.  Car. 

Co.,  47  S.  Car.  464.    And  see  Cogswell  207;  Hester  v.  Broach,  84  N.  Car.  251 ; 

V.  Essex  Mill  Corp.,  6  Pick.  (Mass.)  94.  Jones  v.  Clarke,  7  Jones  L.  (N.  Car.) 

And  where  in  such  cases  the  remedy  418;  Shaw  v.  Etheridge,  7 Jones  L.  (N. 

is  given  by  reference  to  a  general  mill-  Car.)     225;     Fellow     v.    Fulgham,     3 

dam  law,   the    remedy    is    exclusive,  Murph.  (N.  Car.)  254;  Gilliam  v.  Cana- 

though  the  general  law  has  been  re-  day,  11  Ired.  L.  (N.  Car.)  106;  Howcott 

pealed.     Crosby  v.  Smith,  19  Wis.  449;  v.   Warren,   7   Ired.   L.   (N.   Car.)  22; 

Wood  V,  Hustis,  17  Wis.  417.  Gillet  v.  Jones,    i   Dev.  &  B.  L.  (N. 

Other  Instanoee.  —  Injury  occasioned  Car.)  339;    Mumford  v.  Terry,  2  Law 

by  a  reservoir  dam  for  the  storage  of  Repos.  (N.  Car.)  425. 

water  to  supply  a  mill  is  within  the  The  owner  of  land  injured  by  the 

scope  of  the  act.     Shaw  v.  Wells,   5  erection  of  a  mill,  who  has  proceeded 

Cush.   (Mass.)  537;    Wolcott  Woollen  b)r  petition,  under  which  the  annual 

Mfg.  Co.  V,   Upham,  5  Pick.  (Mass.)  damage  assessed  is  as  high  as  twenty 

292;  Nelson  v.  Butterfield,  21  Me.  220;  dollars,  and  who  has  taken  judgment 

Currie  v.  Adams,  14  Quebec  L.  Rep.  for,  and  received  the  damage  for,  the 

169.     So  also  is   injury  caused  by  a  whole  five  years,  cannot  maintain  an 

dam  at  the  threshold  of  an  un navigable  action  on  the  case,  brought  after  the 

outlet  of  a  lake.    Clute  v.  Briggs,  22  expiration  of  the  five   years,  without 

Wis.  608.  having  again  ascertained  the  annual 

A  proceeding  is   properly    brought  damage  by  proceeding  under  a  second 

under  the  Mill  Act  for  damages  caused  petition.     Gilliam  v,  Canaday,  11  Ired. 

to  the  plaintiff's  mill  by  water  flooded  L.  (N.  Car.)  106. 

back  upon  it  from  a  dam  higher  up  and  2.  Stevens  v.  King,  76  Me.  197;  Wil- 

more  ancient.     Balrd  z^.  Wells,  22  Pick,  son  v.  Campbell,  76  Me.  94;  Goodwin 

(Mass.)3l8.    See  also  Hatch  r.  D wight,  t/.  Gibbs,  70  Me.  243;  Bradey  v.  Biack- 
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SzoluiTfiien  of  Oommon-iAW  S«m«diM.  —  In  some  states  the  public 
character  attributed  to  mills  has  caused  the  courts  to  favor  the 
action  of  trespass  on  the  case  for  damages,  rather  than  the  remedy 
by  injunction,  whereby  the  dam  is  abated  and  the  improvement 
rendered  of  no  value.  Only  upon  allegations  showing  a  much 
stronger  case  than  is  usually  necessary  will  an  action  to  abate  the 
nuisance  be  entertained.^ 

inton,    113    Mass.    238;    Brigham    v,  milldam  act  and  it  has  been  repealed. 

Wheeler,   12  Allen  (Mass.)  89;   Chap-  French  v,  Owen,  5  Wis.  112;  Pratt  v, 

man  v,  Newmarket  Mfg.  Co.,  (N.  H.  Brown,  3  Wis.  603,  overruling  Stephens 

1892)  38  Atl.  Rep.  16.  V,  Marshall,  3  Pin.  (Wis.)  203,  3  Chand. 

**  The  remedy  thereby   provided  is  (Wis.)  222. 

intended  to  be  confined  solely  to  cases  Diversion  of  Water,  —  Where  the  in- 

where  land  is  overflowed  by  raising  a  jury  complained  of  is  the  obstruction 

head  of  water,  and  to  the  incidental  of  the  watercourse  and  diversion  of  the 

and  consequential  damages  which  nee-  water,  and  not  the   flowing  of  land, 

essarily  and  naturally  arise  therefrom.  Thompson   v,  Moore,  2  Allen  (Mass.) 

This  is  settled  by  a  scries  of  adjudi-  350. 

cated    cases.      For   all  other  injuries  Where  the  Mill  Has  Been  Removed 

the   remedy  at  common  law  still   re-  and  the  mill  site  abandoned.     Baird  v, 

mains,  and  the  party  sustaining  dam-  Hunter,  12  Pick.  (Mass.)  556. 

age  can  maintain  an  appropriate  action  Where  the  Head  of  Water  Is  Raised 

to  recover  it.*'    Thompson  v.  Moore,  2  by  a  dam  of  drift  stuff,  and  not  by  the 

Allen  (Mass.)  350.  body  of  the  dam.    Clapp  v,  Manter,  78 

Instanoes  —  Erection     on     Another* s  Me.  358. 

Land,  —  A  party  must  proceed  at  com-  Where    a    Highway    Is    Flowed,  — 

mon  law,  and  not  under  the  statute,  Where  the  land  flowed  is  a  part  of  a 

where  the  mill  and  dam  are  not  both  public  highway  in   which   the   public 

located  upon  the  land  of  the  millowner.  has  only  an  easement.     New  Salem  v, 

Crockett  v,  Millett,  65  Me.  194;  Morton  Eagle  Mill  Co.,  138  Mass.  8;  Cheshire 

v,  Franklin  Co.,  62  Me.  455;  Jones  v.  v,    Adams,    etc.,    Reservoir    Co.,   119 

Skinner,  61  Me.  25;  Barnard  v.  Fitch,  Mass.    356;    Andover    v,    Sutton,    12 

7  Met.  (Mass.)  605;  Fitch  v,  Stevens,  4  Met.  (Mass.)  182;  Com.  v,  Stevens,  10 

Met.  (Mass.)  426;  Henley  v,  Wilson,  77  Pick.  (Mass.)  247;  Monmouth  v,  Gardi- 

N.  Car.  216.     But  see  contra^  Prescott  ner,  35  Me.  247;  Calais  v.  Dyer,  7  Me. 

V,  Curtis,  42  Me.  64.  155;  Venard  v.  Cross,  8  Kan.  249. 

Erection     on     Navigable    Stream,  —  Injury  to  Land  in  Another  State,  — 

Where    the    dam    complained     of    is  Where  the  dam  is  situated  in  one  state 

erected  over  a  navigable  stream.     Cobb  and  the  land  flowed  in  another.     Saiis- 

v.  Smith,  16  Wis.  fiii,  overruling  New-  bury  Mills  v.  Forsaith,  57  N.  H.  124; 

ell  V,  Smith,   15   Wis.  loi;    Fisher  v,  Wooster  v.  Great  Falls  Mfg.  Co.,  39 

Horicon  Iron,  etc.,  Co.,  10  Wis.  351.  Me.  246;    U.  S.  v,  Ames,  i  Woodb.  & 

Where  the  Dam  Is  Negligently  Used  or  M.  (U.  S.)  76. 

not    constructed   in   strict    accordance  Dam  for  Storage  of  Water,  —  Where 

with  law.     Wilson  v.  Campbell,  76  Me.  the  dam  is  used  for  the  purpose  of  stor- 

94;  Leonard  v.  Wading  River  Reservoir  ing  water  to  flood  logs  to  the  mill,  and 

Co.,  113   Mass.  235;    Johnson  v.  Kit-  not  for  the  purpose  of  furnishing  water 

tredge,  17  Mass.  76;  Winkley  v,  Salis-  power.     Bryan  v,  Burnett,  2  Jones  L. 

bury  Mfg.   Co.,  14  Gray  (Mass.)  443;  (N.  Car.)  305. 

Hill   v,  Sayles,   12   Met.   (Mass.)   142;  1.  Daughtry  v,  Warren,  85  N.  Car. 

Hackstack  v.  Keshena   Imp.   Co.,   66  136;   Atty.-Gen.  v.  Lea,  3  Ired.  Eq.  (N. 

Wis.  439;    Rich  r.  Keshena  Imp.  Co.,  Car.)  301;    Eason   v,  Perkins.  2   Dev. 

56   Wis.   287.     And  see    Aldworth    v,  Eq.  (N.  Car.)  38;    Hyatt  v.  Myers,  73 

Lynn,    153   Mass.   53;    Morris    Canal,  N.  Car.  232.     See  also  Ogletree  v,  Mc- 

ctc.  Co.   v,  Seward,  23  N.  J.   L.  219;  Quaggs,   67  Ala.   580;    Atty.-Gen.    v, 

Kelly  v.  Lett,   13   Ired.   L.   (N.   Car.)  Hunter,  i  Dev.  Eq.  (N.  Car.)  12;  Atty.- 

50.  Gen.  v.  Blount,  4  Hawks  (N.  Car.)  384; 

Repeal  of  Statute,  —  Where  compen-  McLaughlin  v.  Hope  Mfg.  Co.,  103  N. 

sation  has  not  been  obtained  under  the  Car.  100;  Society,  etc.,  v,  Butler,  12  N« 
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in.  Yeihte.  —  Iiguriaa  to  Land  Ara  Looal,  and  consequently  proceed- 
ings under  milldam  acts  must  usually  be  brought  in  the  county 
in  which  some  part  of  the  land  lies.* 

IV.  JiTBiSDiGTloir.  —  The  court  authorized  to  conduct  proceed- 
ings under  these  acts  is  generally  pointed  out  by  the  acts  them- 
selves.* 

T.  Fabtieb  —  1.  In  Ad  Quod  Damniim  ProoeedingB.  —  Under 
those  acts  in  which  land  may  be  taken  for  the  actual  use  of  the 
dam,  the  proceeding  must  generally  be  brought  by  the  party 
wishing  to  erect  the  dam,^  against  all  persons  who  will  be 
injured  by  its  erection.*  But  the  remedy  is  sometimes  given  to 
the  landowner  also.* 

2.  Under  Flowage  ActB  —  Parties  Complainant.  —  Under  acts  which 
relate  solely  to  the  damage  caused  by  flowing  lands,  the  pro- 
ceedings can  be  only  at  the  suit  of  the  party  injured.* 

J.  Eq.  498;  Cobb  v.  Smith,  16  Wis.  661;  overflowed  may  be  joined  in  a  single 

Sheldon  z/.  Rockwell,  9  Wis.  167.     Coti-  petition  as  defendants,  even  where  some 

tra^  Weiss  v,  Oregon  Iron,  etc.,  Co.,  13  of  them  reside  and  their  lands  lie  in 

Oregon   496;  Zweig  v.  Horicon   Iron,  another  county.     Todd  ».  Austin,  33 

etc.,  Co.,  17  Wis.  362;  Dickson  v.  Burn-  Conn.  87. 

ham,  14  Grant's  Ch.  (U.  C.)  594;  Rowe        5.  Kebraaka Btatnta. —  Proceedings  by 

V,  Titus,  6  New  Bruns.  326.  the  landowner  should  be  according  to 

1.  Dotson  V,  Sibert,  4  Bibb  (Ky.)  Comp.  Stat.,  g§  14  et  seq.^  and  not 
464;  Bates  V,  Ray,  102  Mass.  458;  under  those  sections  applicable  to  the 
Geise  v.  Greene,  49  Wis.  334.  millowner.     Kyner  v.  Upstill,  29  Neb. 

This  is  so  even  though  the  dam  is  768;    Pierce  Mill  Co.  v,  Koaltermann, 

erected  in  another  county.     Worster  v,  26  Neb.  722. 

Winnipiseogee  Lake  Co.,  25  N.  H.  525.  Joinder  of  Fenona  Ixgurad.  —  The  par- 
See  also  L^hmiller  v.  Indian  Furd  ties  injured  need  not  all  be  joined  as 
Water-Power  Co.,  51  Wis.  683.  plaintiffs,  but  the  proceedings  may  be 

2.  See  Humphrey  v.  Berkshire  by  one  alone.  Pierce  Mill  Co.  v,  Kolt- 
Woollen   Co..    10  Allen    (Mass.)    420;  ermann,  26  Neb.  722. 

Pace  V.  Freeman,  10  Ired.  L.  (N.  Car.)  Indiana  Btatnte.  —  It  was  held  under 

103:    Hale  V,  Burwell,  2  Patt.  &   H.  Act  1831,  that  before  a  mill  was  erected 

(Va.)  608.  the   millowner  only  might  bring  the 

Query,  whether  a  petition   under  a  action.     Afterwards  only  the  party  in- 

flowage  act  can  be  removed  to  a  Cir-  jured  could   commence  it.     Smith   v, 

cuit  Court  of  the  United  States  from  a  Olmstead,  5  Blackf.  (Ind.)  37;  Summy 

stale   court.     Occum   Co.   v.    Sprague  v.  Mulford,  5  Blackf.  (Ind.)  113. 

Mfg.  Co.,  35  Conn.  496.  6.  Particnlar  Partiea.  —  The  proceed- 

8.  Hendricks    v.    Johnson,   6    Port,  ing  under  these  acts  is  held  to  be  an 

(Ala.)  472;  Olmstead  V.  Camp,  33  Conn,  action  upon  a  claim  for  money  only. 

532;    Hunting  v,  Curtis,  10  Iowa  152;  It  must  therefore  be  brought  by  the 

Kirkendall  v.   Hunt,  4  Kan.   514;   Re  grantor  of  land  for  damages  which  ac- 

Jenison,  28  Ont.  Rep.  136.  crued  during  his  occupancy.     W^alker 

Discontinuing    Action.  —  Under   such  v.  Oxford  Woollen  Mfg.  Co.,  10  Met. 

statutes  the  proceeding  may  be  discon-  (Mass.)  203;  Turner  v.  Whitehouse,  68 

tinued  by  the  millowner  without  the  Me.  221;  Faville  v.  Greene,  12  Wis.  11; 

consent  of  the  landowner.     Hunting  v,  Sabine  v.  Johnson,  35  Wis.  185,  over- 

Curtis,  10  Iowa  152.  ruling  Mead  v.  Hein,  28  Wis.  533,  and 

4.  Wilson  «/.  Hanthorn,  72  Iowa  451;  Pick  v,    Rubicon    Hydraulic  Co.,   27 

Wootten    V.  Campbell,  7   Dana  (Ky.)  Wis.  433. 

204;    Groce   v.    Zumwalt,   4   Mo.    568.  By  a  Mortgagor  or  Mortgagee  for  the 

See  also    Pierce   Mill   Co.    v.    Kolter-  damages  which  accrued  during  their  re- 

mann,  26  Neb.  722.  spective  possessions.     Vaugh  v,  Weth- 

Joinder    of    Fartiaa    Defendant.  —  All  erell,  116  Mass.  138;  Paine  v.  Woods, 

persons  who  have  lands  that  will  be  108   Mass.  160;   Hatch  v,  Dwight,  17 
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Joinder  of  PurtiM  Complaiiiaat.  —  All  parties  who  have  an  estate  in 
the  lands  flowed  must  join  as  complainants.^ 

Partlaf  De&ndaat.  —  The  proper  defendants  are  the  owners  or 
occupants  of  the  mill.* 

Mass.  289.     See  also  Ballard  v,  Ballard  Iowa,  —  Bizcrv.  Ottumwa  Hydraulic 

Vale  Co.,  5  Gray  (Mass.)  468.  Power  Co.,  70  Iowa  145. 

By  the  Grantee  of  the  Land  Injured  for  Massachusetts.  —  Prentiss    v.    Wood, 

damage  caused   after  he  became    the  132  Mass.  486. 

owner,  Charles  v,  Monson,  etc.,  Mfg.  New    Hampshire.  —  Eastman     v. 

Co.,    17   Pick.   (Mass.)  70;    Newell  v.  Amoskeag  Mfg.   Co.,  44  N.   H.  143; 

Smith,  15  Wis.  loi;  unless  his  grantor  Curtice  v.  Thompson,   19  N.   H.  471; 

had  elected  to  accept  gross  damages  to  Sargent  v.  Stark,  12  N.  H.  332;  Plumer 

cover  future  as  well  as  past  damage,  v.  Harper,  3  N.  H.  88. 

Isele  V.  Schwamb,  131  Mass.  337.  New  Jersey,  —  Morris    Canal,    etc.. 

By  the  Legal  Representative  of  a  de-  Co.  v.  Ryerson,  27  N.  J.  L.  457. 

ceased  person.     Darling  t/.  Blackstone  New    York.  —  Brown  v.  Bowen,   30 

Mfg.  Co.,  16  Gray  (Mass.)  187;    How-  N.  Y.  519;    Blunt  v.  Aikin,  15  Wend, 

coti  V.  Warren,  7  Ired.  L.  (N.  Car.)  20.  (N.  Y.)  522;    Waggoner  v,  Jermaine,  3 

See  also  New  Salem  v.  Eagle  Mill  Co.,  Den.  (N.  Y.)  306. 

138  Mass.  8;    Howe  v,  Ray,  110  Mass.  Ohio.  —  Warring  v.  Martin,  Wright 

298;     Sumner    v.    Tileston,    7     Pick.  (Ohio)  380. 

(Mass.)   198;     Baker  v.   Sanderson,   3  South  Carolina.  —  Leitzsey  z/.  Colum- 

Pick.  (Mass.)  348;  Watson  v.  Perine,  13  bia  Water- Power  Co.,  47  S.  Car.  464. 

U.  C.  C.  P.  229.  Wisconsin,  —  Cobb  v.  Smith,  38  Wis. 

Owner  of  Land  Flowed.  —  No  persons  21;  Lohmiller  v.  Indian  Ford  Water- 
can  commence  proceedings  under  such  Power  Co.,  51  Wis.  683. 
statutes  except  those  whose  land  is  New  Brunswick.  —  McNaughton  v, 
overflowed  as  result  of  the  erection  of  Fraser,  8  New  Bruns.  247. 
the  milldam.  Waddy  v.  Johnson,  5  In  Fuller  v.  Chicopee  Mfg.  Co.,  16 
Ired.  L.  (N.  Car.)  333;  Howcott  v.  War-  Gray  (Mass.)  43,  it  was  said:  "  They 
ren,  7  Ired.  L.  (N.  Car.)  20.  See  also  [the  flowage  acts]  were  not  intended  to 
Johnston  v.  Roane,  3  Jones  L.  (N.  Car.)  confer  any  new  right,  or  to  create  an 
523.  additional  claim  for  damages,   which 

Proceedings  Kot  Applicable  Between  did  not  exist  at  common  law.  They 
Privies.  —  A  mortgagor  of  land  does  only  substituted  in  the  place  of  the 
not,  by  flowing  portions  of  it,  obtain  common- law  remedies  a  more  simple, 
title  to  such  portions  as  against  the  expeditious,  and  comprehensive  mode 
mortgagee  subject  only  to  the  mort-  of  ascertaining  and  assessing  damages 
gagee*s  right  to  proceed  under  the  flow-  to  persons  whose  lands  were  over- 
age act.  Dyer  V.  Cranston  Print  Works  flowed  or  otherwise  injured  by  the 
Co.,  17  R.  I.  774,  where  the  court  erection  and  maintenance  of  dams  on 
said:  "The  mill  act  is  intended  to  the  same  stream,  for  the  purpose  of 
operate  between  strangers,  and  not  creating  a  water  power  and  carrying 
between  those  who  hold  in  privity  of  mills.*' 

title;    and  under  these  circumstances  1.  Turner    v.    Whitehouse,    68   Me. 

the  act  of  Chafee  was  not  such  an  ad-  221;  Phillips  v.  Sherman,  61  Me.  548; 

verse  proceeding  as  to  amount  to  a  con-  Moor  v.  Shaw,  47  Me.  88;    Tucker  v. 

demnation  of  the  flowed  land  as  against  Campbell,    36     Me.     346.       See    also 

the  mortgagee."  Schiner  v.  Eau  Claire,  51   Wis.   385; 

Parties  in  Common-law  Actions  Under  Seymour  v.  Carpenter,  51  Wis.  413. 
Flowage  Acts.  —  The  decisions  under  2.  Hathorn  v.  Kelley,  86  Me.  487; 
the  flowage  acts  determining  who  is  Davis  v.  Brigham,  29  Me.  391 ;  Nelson 
liable  for  damages  accrued  and  accru-  v.  Butterfleld,  21  Me.  220;  Lowell  v. 
ing  and  who  may  sue  are  based  on  the  Shaw,  15  Me.  242;  Sampson  v.  Brad- 
rules  applicable  in  actions  at  common  ford,  6  Cush.  (Mass.)  303.  See  also 
law  for  injuries  caused  by  a  dam  Abbott  v.  Upham,  13  Met.  (Mass.)  172; 
or  other  nuisance.  See  the  following  Wilson  v.  Myers,  4  Hawks  (N.  Car.)  73. 
cases,  wherein  the  proper  parties  to  -  Particnlar  Parties  —  Grantor  or  Gran^ 
actions  at  law  are  considered:  tee.  —  Who  are  proper  parties  defend- 

Indiana.  — Anderson  v.  Hubble,  93  ant  in  a  proceeding  under  flowage  acts 

Ind.  570.  will  depend  on  who  was  in  possession 
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• 

Jointe  of  Pftrtles  Befendaat.  —  All  persons  having  an  estate  in  the 
mill  site  and  dam  must  be  joined  as  parties  defendant.* 

VI  The  Application  —  1.  In  General.  —  It  must  appear  from 
facts  alleged  in  the  application  that  the  case  is  a  proper  one  for 
the  exercise  of  the  right  conferred  by  the  statute.* 

when  the  damages  accrued  for  which  2.  Folmar  v,  Folmar,  68  Ala.  120,  71 

the  proceeding  is  brought.     Thus  for  Ala.   136;    Bush  v.  Robinson,  44  Ala. 

past  damages  which  accrued  while  the  328;    Walters  v.    Houck,   7   Iowa    72; 

grantor  of  a  mill  was  in  possession  the  Farrington  "*.   Blish,  14  Me.  425 ;  Fox 

action  must  be  brought  against  such  v,  Holcomb,  34  Mich.  29Q;    Powers  v, 

grantor,  and  not  against  the  grantee.  Irish,   23  Mich.  430;    Clay  r.  Penoyer 

Charles  v.  Monson,  etc.,  Mfg.  Co.,  17  Creek  Imp.   Co.,  34  Mich.  204;    Fari- 

Pick.  (Mass.)  70;    Holmes  v.  Drew.  7  bault  v,   Hulett.   10  Minn.  30;    Pierce 

Pick.  (Mass.)  141.  Mill  Co.  v.  Koltermann,  26  Neb.  722; 

On  the  other  hand,  for  damages  aris-  Whitworth  v.  Puckett,  2  Gratt.  (Va.) 

ing  during  possession  of  the  grantee  or  531;  Faville  v,  Greene,  12  Wis.  11. 

of  a  mortgagee,  they  are  the  only  par-  Debt  fbr  Annual  Damages.  —  This  rule 

ties   who  are    liable.      Hennessey    w.  is  applicable  to  the  statutory  action  in 

Andrews,  6  Cush.  (Mass.)  170;  Sutliff  debt  or  assumpsit  for  arrears  of  annual 

V,  Johnson,    17   Neb.    575;    Abbott  v,  damages,   even    though    the    tribunal 

Upham,  13  Met.  (Mass.)  172.  authorized  to  entertain  the  suit  is  one 

Legal  Rtpresentative^  —  The  proceed-  of  general    jurisdiction.      Prentiss    v, 

ing  is  properly    brought   against   the  Parks,  65  Me.  559. 

legal  representative  of  the  person  who  Bofflolent  Allegations.  —  "  The  appli- 

committed  the  injury.     Fellow  v,  Ful-  cant  is  averred  to  be  the  owner  of  the 

gham,  3  Murph.  (N.  Car.)  254;    How-  land  on  each  side  of  the  stream;  the 

cott  V.  Coffield,  7  Ired.  L.  (N.  Car.)  24.  land  is  described  by  sectional  subdivi- 

But  see   Rackley  v,  Sprague,   19  Me.  sions,  township,  and  range;  the  name 

344-  of  the  watercourse,  on  which  side  the 

Surviidng  Tortfeasors,  —  The  action  mill  and  gin  were  to  be  erected,  the 

may  be  brought  against  surviving  tort-  kind  of  mill  and  gin,  and  the  height  of 

feasors.      Tyler    v,    Mather,   9    Gray  the  proposed  dam  are  precisely  stated; 

Slass.)     177;     Wilson     v.     Myers,    4  and  this  is  all  the  statute  requires  the 

awks  (N.  Car.)  73.  application    to    contain."     Folmar   v. 

Corporation  Defendants,  —  Where  the  Folmar,  71  Ala.  136. 

dam  causing  the   injury  is  owned  by  A  Btatnte  Abolidilng  Speoial  Pleading 

a  corporation,  the  proceeding  must  be  in   civil   actions  and  providing  for  a 

brought  against  it,  and  not  against  the  specification  of  defense,  to  be  filed  with 

stockholders,  unless  expressly  author-  the  general  issue,  applies  to  complaints 

ized   by  statute.     Norton   v.    Hodges,  under  flowage  acts.     Howard  v.  Merri- 

100  Mass.  241.     Quare,  whether  a  cor-  mac     River    Locks,    etc.,     12    Cush. 

poration  is  a  person  within  the  mean-  (Mass.)  2591. 

ing  of  the  general  milldam  law   and  Wisconsin  Statute,  — Under  Rev.  Stat, 

entitled  to  its  benefits.     Fisher  v.  Hori-  Wis.   1858,  c.   56,   pleadings    and    all 

con  Iron,  etc.,  Co.,  10  Wis.  351.  proceedings   under   the    Milldam   Act 

Debt  for  Annual  Damages.  —  A  mort-  were    placed    on    the    same    footing 

gagee  of  a  mill,  milldam,  and  privilege,  as  those  in  other  actions,  and  were  to  be 

who  has   taken   and    kept   possession  construed  by  the   liberal  rules  of  the 

for  conditions  broken,  is  liable  to  an  code,  and  not  by  the  strict  rules  of  the 

action,   on   Rev.  Stat.    Mass.,  c.    116,  common  law.     Zeidler  v,  Johnson,  38 

g  24,  for  the  unpaid  annual  damages  Wis.  335. 

tor  flowing  land,    which    have    been  Amendments.  —  The   usual   liberality 

awarded  by  verdict  against  the  mort-  in   the  matter  of  amendments  to  the 

gagor.      Fuller    v,    French,    10    Met.  pleadings  is  permissible.     For  various 

(Mass.)  359.  amendments  that  have  been  allowed, 

1.  Hathorn  v,   Kelley,   86  Me.  487;  see    Russell    v.   Turner,   62   Me.  496; 

Moor    V.    Shaw,  47    Me.   88;    Hill  v.  Whitney  r.  Gilman,  33  Me.  274;  Sanger 

Baker,  28  Me.  9.     See  also  Goodwin  t^.  v.    Newton.    134   Mass.   308;     Hill  v. 

Gibbs,  70  Me,  343;  Newell  c  Smith,  26  Sayles,  12  Met.  (Mass.)  142;   Siman  v. 

Wis.  58a.  Rhoades,  24  Minn.  25;  Bassett  v.  Salis- 
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tetik  ud  flignfttuo  to  Applioatlon*  —  In  the  absence  of  express  statu- 
tory direction,  the  application  need  not  be  sworn  to,  and  may 
be  signed  by  counsel  for  the  applicant.* 

2.  Fartionlar  AUegationi.  —  Under  most  statutes  the  application 
should  allege  facts  which  show  the  kind  of  mill,'  the  description 
of  the  land  which  will  be  used  or  injured,'  with  the  names  of 
owners,*  and  the  character  of  the  injury.* 

3.  Complaiiit  for  Inoreasad  Damages  —  VooMtary  Avtrmonto.  —  A 
complaint  asking  the  increase  of  the  annual  damages  previously 
assessed  must  set  out  the  former  proceedings,®  allege  dissatisfac- 
tion with  the  damages  at  first  awarded,''  and  demand  an  increase.* 

YIL  Fbocebb  —  1.  To  Advene  Fartieib  —  Adverse  parties  must 
usually  be  notified  as  in  other  actions  by  process  issued  when  the 
application  is  made.' 

bury  Mfg.  Co.,  28  N.  H.  438;   Wilson  Stream,  —  Under  most    statutes    it  is 

V,  Myers,  4  Hawks  (N.  Car.)  73;    Sa-  necessary   to  allege  that  the    stream 

bine  v,  Johnson,  35  Wis.  185.  across  which  the  dam  is  to  be  erected 

A  Complaint  Asking  Damages  and  the  is  not   navigable.     Waller  v,  McCon- 

abatement    of     the     dam    cannot    be  nell,  ig  Wis.  417.     See  also  Siman  v, 

amended  so  as  to  state  a  cause  of  ac-  Rhoades,  24  Minn.  192,  25. 

tion  under  the  milldam  law.     Newton  Dimensions  of  Dam.  -~  It  is  not  gen- 

V,  Allis.  12  Wis.  379.     See  also  Benbow  erally  necessary  to  state  the  dimensions 

V.  Robbins,  71  N.  Car.  338;    Irwin  v,  of  the  dam  or  the  times  when  it  should 

Richardson,  88  Wis.  429.  be  left  open.     Lake  v,  Loysen,  66  Wis. 

1.  Gammell  v.  Potter,  2  Iowa  562.  424;  Hovey  9.  Perkins,  63  N.  H.  516. 

Petition  Ore  Teniu.  —  The  application  Nonpayment  of  Compensation,  —  That 

under   some    statutes  may,  be    made  the  injury  to  the  landowner  has  not 

orally.     Mains  v,   Gallahue,   9    Gratt.  been    compensated    for    need   not    be 

(Va.)  94;     Whitworth    v,    Puckett,    2  alleged.     Faville  v.  Greene,  12  Wis.  ii. 

Gratt.  O^a.)  528;   Mead  v,  Haynes,  3  See  also  Thien   Voegtlander,   3   Wis. 

Rand.  (Va.)  33.  461. 

8.  McCuIley  v,  Cunningham,  96  Ala.  6.  Vandusen   v,  Comstock,  9  Mass. 


583;  Bottoms  V,  Brewer,  54  Ala.  288 
Barnard  r.  Fitch,  7  Met.  (Mass.)  605 
Fitch  V,  Stevens,  4  Mel.  (Mass.)  426 


203;  Ray  V.  Fletcher,  12  Cush.  (Mass.) 
200;  Stevens  v.  Fitch,  2  Met.  (Mass.) 
507.     See  also  Cullifer  v,   Gilliam,  9 


Slack  V,  Lyon,  9  Pick.  (Mass.)  61;  Lit-  Ired.  L.  (N.  Car.)  126;.  Gillet  v,  Jones, 

tl»  V,  Stanback,  63  N.  Car.  285 ;  Hard-  i  Dev.  &  B.  L.  (N.  Car.)  339. 

ing  V,  Goodlett,  3   Yerg.  (Tenn.)  41;  7.  Leonard     v,    Schenck,    3     Met. 

Mairs  v,  Gallahue,  9  Gratt.  (Va.)  94.  (Mass.)  357. 

Contra^  where  there  is  no  limitation  8.  Ray  v,  Fletcher,  12  Cush.  (Mass.) 

contained  in  the  statute,  Burnham  v.  200. 

Thompson,  35  Iowa  42^.  9.  Hoag  t/.   Denton,   20    Iowa   118; 

8.  Prescott    v,    Curtis,    42    Me.   64;  Gammell  v.  Potter,  2  Iowa  562;  Cole- 

Com.  V.  Ellis,  II  Mass.  462;    Lake  v.  man  v.  Andrews,  48  Me.  562;  Prentiss 

Loysen,  66  Wis.  424.  v.  Parks,  65  Me.  559;   Cox  v,  Buie,  12 

4.  In  Ad  Quod  Banumni  Prooeodingt.  —  Ired.  L.  (N.  Car.)  139. 

Mairs  v,  Gallahue,  9  Gratt.  (Va.)  94;  Alias  Writ  of  Ad   Quod   Damniim. — 

Martin  v.  Beverley,  5  Call  (Va.)  444;  After  the  proceedings  have  been  com- 

Wroe   V,   Harris,   2  Wash.   (Va.)   126;  menced  and  process  served,  if  the  writ 

Faribault  v.  Hulett,  zo  Minn.  30.  of  ad  quod  damnum  is  quashed  a  sec- 

TTndor    Flowage    Aoti.  —  Crockett    v,  ond  writ  may  be  issued  without  further 

Millett,   65    Me.    191  j    Farrington    v,  notice  to  the  defendant.     Burnham  v, 

Blish,  14  Me.  423;  Paine  v.  Woods,  108  Thompson,  35  Iowa  421. 

Mass.  162.  Conneotiont  Statute.  —  Under  the  Con- 

6.  Prescott    v,    Curtis,    42    Me.  64;  necticut  act  flowage  petitions  are  to  be 

Bridgers  v.    Purcell,   i   Ired*    L.    (N.  served  by  citation  in  the  same  manner 

Car.)  232;  Lake  v.  Loysen,  66  Wis.  424.  as  petitions  in   equity.     McAnhur  t^, 

Otbir    Allogatioof  —  Navigability    of  Morgan,  49  Conn.  347. 
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Ez-parte  Frooeedingi.  —  But  under  some  statutes,  if  the  applica- 
tion does  not  ask  for  the  condemnation  of  land  the  proceedings 
are  ex-parte  until  the  return  of  the  inquisition.* 

Waiver.  —  The  lack  of  process  or  any  irregularities  in  its  service 
are  waived  by  a  general  appearance,  as  in  other  actions.* 

2.  To  the  SherifEl  — The  Writ  of  Ad  Qnod  Damnum  or  similar  process' 
runs  to  the  sheriff,  and  directs  him  to  call  a  jury  to  meet  on  the 
premises  for  the  purpose  of  inquiring  into  and  assessing  the 
damage.* 

Separate  Warranto.  —  Where  several  cases  for  injuries  caused 
by  a  single  dam  are  pending  at  the  same  time,  it  is  necessary  to 
issue  but  one  warrant,  which  shall  recite  the  several  cases  and 
direct  a  trial  by  one  jury.* 

VXil  The  IssUEB — Before  the  sheriff's  jury.  —  The  principal  issue 
before  the  sheriff's  jury  is  whether  any  persons  have  been  dam- 
aged by  the  erection  of  the  dam,  and  if  so,  to  what  extent.* 

Before  the  Court.  —  Every  other  issue,  whether  of  law  or  of  fact, 
including  objections  to  the  complaint  and  the  like,  is  to  be 
determined  as  in  other  actions,  either  prior  to  the  impaneling  of 
the  sheriff's  jury,*  or,  under  some  statutes,  after  the  return  of 

I.Frost    V,    Barnes,    47    Ala.    279;  Flea  in  Abatement.  —  A  plea  in  abate- 

Rushton  V.  Martin,  43  Alsl.  555;  Hen-  ment  will  not  lie  to  a  writ  of  ad  quod 

dricks  v.  Johnson,  6  Port.  (Ala.)  472,  5  damnum,  but  defects  must  be  reached 

Port.  (Ala.)  208;  Shackleford  z'.  Cofiey,  by  a  motion  to  quash.     Hendricks  s/. 

4  J.  J.  Marsh.  (Ky.)  40;  Hunter  v.  Mat-  Johnson,  6  Port.  (Ala.)  472. 

thews,  12  Leigh  (Va.)  228,  i  Rob.  (Va.)  4.  Richardson    v.    Curtis,    2    Cush. 

494.  (Mass.)  341;    Wilmarth  v.  Knight,   14 

2.  Wood  V.  Wilson.  12  Ind.  657;  Ber-  Gray  (Mass.)  112. 

nard    v.   Brewer,   2    Wash.  (Va.)    76;  Jnron.  —  It  is  no  objection  to  the  pro- 

Sumner  v.  Miller,  64  N.  Car.  688.  ceedings  that    thirteen   persons    were 

8.  IHkte of  Keeting.  —  The  writ  should  summoned  to  attend  as  jurors,  if  only 

usually  specify  the  day  on  which  the  twelve   were  impaneled.     Hosmer  v. 

jury  is  to  meet.     Folmar  v,  Folmar,  68  Warner,  15  Gray  (Mass.)  46. 

Ala.  120,  71  Ala.  136;    Shackleford  v,  5.  See   the   cases  cited  in  the  next 

Coffey,  4  J.  J.  Marsh.  (Ky.)  40;  Irvin  succeeding  note,  and  see  also  Adams 

V.  Scobee,  3  T.  B.  Mon.  (Ky.)  50;  Daw-  v,  Pearson,  7  Pick.  (Mass.)  341;  Zeidler 

son  V.  Moons,  4  Munf.  (Va.)  535.    But  v.  Johnson,  38  Wis.  335. 

see    Hendricks    v,    Johnson,   6    Port.  6,  Maine.  —  Hubbard  v.  Great  Falls 

(Ala.)  472.  Mfg.  Co.,  80  Me.  39;  Currier  v.  Swan, 

Bight  of  Deputy  to  Ezecnte  Writ.  —  63  Me.  323;    Coleman  v,  Andrews,  48 

Under  the  Flowage  Acts  it  has  been  de-  Me.  562;  Prescott  v.  Curtis,  42  Me.  64; 

termined  that  the  sheriff's  duty  is  in  a  Underwood  v.    North   Wayne    Scythe 

measure  judicial  and  must  be  exercised  Co.,  41  Me.  291;  Nelson  v.  Butterfieid, 

in  person  and  not  by  deputy.     White  21  Me.  220;  Cowell  v.  Great  Falls  Mfg. 

V.  Bod  well,  3  Dane's  Abr.  19.     See  also  Co.,  6  Me.  282;    Axtell  v.  Coombs,  4 

Wilmarth  v.    Knight,   7  Gray  (Mass.)  Me.  322. 

294.  Massachusetts,  —  Hadley  v.  Citizens' 

In  Ad  Quod  Damnum  proceedings,  Sav.    Inst.,    123    Mass.   301;   Tyler  ». 

however,  the  writ  may  be  executed  by  Mather,  9   Gray  (Mass.)  177;  Darling 

the  deputy.     Gay  v,  Caldwell,   Hard.  s/.  Blackstone  Mfg.  Co.,  16  Gray  (Mass.) 

(Ky .)  68 ;  Noel  v.  Sale,  i  Call  (Va.)  495 ;  187 ;  Wilmarth  v.  Knight,  7  Gray  (Mass.) 

Bernard  v.  Brewer,  2  Wash.  (Va.)  76;  294;     Hosmer    v.     Warner.     7    Gray 

Wroe  V.  Harris,  2  Wash.  (Va.)  126.     See  (Mass.)  186;    Nutting  v.  Page,  4  Gray 

also  Stevens  V.  Duck  River  Nav.  Co.,  I  (Mass.)    581;      Howard    v.    Merrimac 

Sneed  (Tenn.)  237.  River  Locks,  etc.,  12  Cush.  (Mass.)  259; 
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the  inquest.* 

Title  to  Land.  —  Under  the  flowage  acts  one  of  the  issues  which 
may  be  made  is  whether  or  not  the  applicant  has  title  to  the 
lands  injured.  In  ad  quod  damnum  proceedings,  on  the  other 
hand,  it  seems  that  questions  of  title  may  not  be  raised  and 
tried.* 

Gommiitionen  for  liMtimoat  of  Daautgw.  —  Some  statutes  provide  that 
the  damages  shall  be  assessed  by  commissioners  instead  of  by  a 
sheriff's  jury.* 

Charles  v.  Porter,  lo  Met.  (Mass.)  37;  and  care  of  the  chief  executive  officer 

Adams  v.  Pearson,  7  Pick.  (Mass.)  341.  of  the  county,  though  well  qualified  to 

North  Carolina,  —  Sumner  v.  Miller,  form  a  just  opinion  of  the  value  of 
64  N.  Car.  688;  Jones  v.  Clarke,  7  land,  its  capacities  for  productive  pur- 
Jones  L.  (N.  Car.)  418.  poses,  and  the  damage  done  to  it  by 

Wisconsin.  —  Lockhart    v,    Geir,    54  flowing,  is  not  a  tribunal  suitably  con- 

Wis.   133;    Babb  v.   Mackey,   10  Wis.  stitu ted  lo  act  judicially  upon  the  right 

371,  which  cases,  however,  are  not  pre-  and   title  of  the   complainant    to  the 

cisely  in  point.  land,  of  the  right  and  privilege  of  the 

1.  In  proceedings  by  writ  of  ad  quod  millowner  to  enjoy  the  benefit,  as  of 
damnum  issue  may  be  taken  on  the  right,  without  payment  of  damages; 
application,  and  the  inquest  also  may  depending,  as  such  right  must,  upon 
be  traversed,  and  a  trial  had  as  in  other  the  just  application  of  legal  principles 
actions.  Frost  v.  Barnes,  47  Ala.  279;  to  the  facts  of  each  case.  These  are 
Rushton  V.  Martin,  43  Ala.  555,  42  Ala.  matters  in  bar,  and  we  think  it  is  the 
289;  Peck  V,  Van  Rensselaer,  8  Blackf.  policy  of  the  law  that  their  rights,  and 
(Ind.)  312;  Chapman  v.  Groves,  8  the  questions  of  law  and  fact  on  which 
Blackf.  (Ind.)  309;  Honenstine  v.  they  depend,  shall  be  determined  in  a 
Vaughan,  7  Blackf.  (Ind.)  520;  Gam-  regular  course  of  judicial  proceeding, 
mell  V,  Potter,  6  Iowa  548;  Newcomb  in  a  court  duly  constituted  to  hear  and 
V,  Royce,  42  Neb.  323  [discussing  Sutliff  decide  such  questions  of  right,  so  as  to 
t'.  Johnson,  17  Neb.  575;  Pierce  Mill  leave  nothing  for  the  sheriflf's  jury  but 
Co.  V.  Koltermann,  26  Neb.  722;  Kyner  to  estimate  the  damages  in  favor  of  one 
V.  Upstill,  29  Neb.  768];  Whitworth  v,  whose  title  to  ihe  land  flowed  is  deter- 
Puckett,  2  Gratt.  (Va.)  531;  Hunter  mined,  and  against  one  who  has  no 
V.  Matthews,  12  Leigh  (Va.)  228:  Mayo  ground  to  insist  on  the  right  of  flow- 
V.  Turner,  I  Munf.  (Va.)  405;  Eppes  t^.  ing,  without  paying  damages  there- 
Cralle,   i   Munf.   (Va.)  258.     But    see  for." 

McArthur  z/.  Morgan,  49  Conn.  347.  8.  Coleman  v,  Andrews,  48  Me.  562; 

2.  Anthony  v.  Lawhorne,  i  Leigh  Underwood  v.  North  Wayne  Scythe 
(Va.)  i;  Wood  v.  Boughan,  i  Call  Co.,  41  Me.  291;  Prescott  i'.  Curtis,  42 
(Va.)  330;  Arnold  v.  Klepper,  24  Mo.  Me.  64;  Nelson  v.  Butterfleld,  21  Me. 
273;  Hendricks  v.  Johnson,  6  Port.  224;  Burrill  v.  Martin,  12  Me.  345; 
rAla.)472;  Skipwith  v.  Young,  5  Munf.  Sumner  v.  Miller,  64  N.  Car.  688. 
(Va.)  276.  See  also  Hovey  v.  Perkins,  Maisachnsetti  Statute.  —  Under  an 
63  N.  H.  516;  Otis  V.  Hall,  3  Johns,  early  statute  in  Massachusetts  the  issue 
(N.  Y.)  451.  as  to  whether  or  not  damage  has  been 

Title  Kot  Triable  by  Sheriffs  Jury.  —  caused  by  the  overflow  was  triable  at 

In  Howard  v,  Merrimac  River  Locks,  the    bar   of    the    court.      Charles    v. 

etc.,  12  Cush.  (Mass.)  259,  the  court  Porter,  10  Met.   (Mass.)  37;    Johnson 

said:    "It  is  manifestly  the  policy  of  v.  Kittredge,  17  Mass.  76;  Holmes  v. 

the  mill  acts  to  provide  that,  in  the  Drew,  7  Pick.  (Mass.)  141;    Vandusen 

mere  assessment  of  damages  for  flow-  </.  Comstock,  3  Mass.  185;    Adams  v, 

ing  land,  the  parties  interested  shall  Pearson,  7  Pick.  (Mass.)  341. 
have  the  judgment  of  a  jury  of  experi-        Annual  Damages  —  North  Carolina.  — 

enced  persons,  who  shall  go  upon  the  An  issue  involving  the  amount  of  an- 

land,  examine  it,  and  form  their  opin-  nual  damage  caused  to  the  plaintiff's 

ions  from  such  view  and  examination,  land  by  the  overflow  is  a  proper  one  to 

But  it  is  obvious  that  such  a  body  of  be  submitted  to  the  jury.     Hester  v, 

persons,  going  out  under  the  inspection  Broach,   84    N.    Car.    251;    Cagle    v. 
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IX.  Verdict  akd  Judokekt  —  1.  TJnder  Flowage  Acti.  —  Th«  y«r. 
diot  should  assess  past  damages  in  gross,  and  contain  a  separate 
finding  of  the  amount  of  damages  that  will  annually  accrue.* 

Babstoatial  Coaformity  to  SUtute.  —  If  the  verdict  of  the  sheriff's 
jury,  in  a  complaint  for  flowage,  follows  the  statute  substantially, 
it  is  sufficient.' 

The  Award  of  Arbitraton  to  whom  the  parties  have  voluntarily 
referred  the  question  of  damage  is  to  be  treated  in  all  respects  as 
a  verdict  of  a  jury  on  that  question.* 

The  Jndgment  can  include  only  the  damages  that  have  accrued  at 
the  time  of  its  rendition.*  For  the  amount  of  annual  damage 
as  it  falls  due,  a  statutory  remedy  in  debt  or  assumpsit  is  pro- 
vided.* 

2.  In  Ad  QpLod  Damnimi  Proceedings.  —  For  matters  which  per- 
tain to  the  inquest  or  verdict  and  the  final  order  of  the  court  in 

Parker,  97  N.  Car.  271;  McGee  r.  Fox,  249;   Sabine  v.  Johnson,  35  Wis.  185. 

107  N.  Car.  766;  Burnett  v,  Nicholson,  See  also  Darge  v,  Horicon  Iron  Mfg. 

86  N.  Car.  99.  Co.,  22  Wis.  691;  In  re  Burnham,  22 

1.  Maine,  —  Bradstreet    v,    Erskine,  Ont.  App.  40. 

50  Me.  407;  Clarke  v.  Rockland  Water-  2.  Shaw  v.  Mills,  9  Cush.  (Mass.)  503. 

Power  Co.,    52    Me.   68;     Billings    v,  8.  Pollard  v.  Moore,  51  N.   H.  188; 

Berry,  50  Me.  31;    Bryant  v.  Glidden,  Leonard    v.  Wading  River   Reservoir 

36  Me.  36;    Hathorn  v,  Kelley,  86  Me.  Co.,  113  Mass.  235;    Winkley  ».  Salis- 

487.  bury  Mfg.  Co.,   14  Gray  (Mass.)  443; 

Massachusetts,  —  Stowell  v,  Flagg,  ii  Adams  ».  Pearson,  7  Pick.  (Mass.)  341. 

Mass.  364.  The  question  of  damages,  however,  is 

North   Caro/ina,  ^^  Goodson  v.  Mul-  not  a  controversy  *' which  might  be  the 

len,  92  N.  Car.  207;  Burnett  v,  Nichol-  subject  of  a  personal  action  at  law  or 

son,  86  N.  Car.  99;    Pugh  v.  Wheeler,  of  a  suit  in  equity,"  and  cannot  be  the 

2  Dev.  &  B.  L.  (N.  Car.)  50;  Harper  v.  subject  of  submission  to  an  arbitration 

Miller,  4  Ired.  L.  (N.  Car.)  34;    Gillet  before  a  justice  of  the  peace.     Carpen- 

V.  Jones,   I  Dev.   &   B.   L.   (N.  Car.)  ter  v.   Spencer,   2   Gray   (Mass.)   407; 

339.  Henderson  v.  Adams,  5  Cush.  (Mass.) 

Wisconsin.  —  Murray  v.  Scribner,  70  610. 

Wis.  228;    Sabine  v.  Johnson,  35  Wis,  4.  Billings    v.    Berry,    50    Me.    31; 

185;    Aken   t/.    Parfrey,   35   Wis.    249;  Bradstreet    v,    Erskine,    50  Me.   407; 

Newton  v,  Allis,  16  Wis.  198.  Com.  v,  Ellis,  11   Mass.  462;  Sabine  v, 

OroM  Damages.  —  It  is  also  generally  Johnson,  35  Wis.  185.     See  also  Wight 

necessary  under  these  acts   that  the  v.   Barnstable   Sav.    Bank,   123   Mass. 

verdict  assess  a  sum  in  gross  to  cover  183. 

all  damages  past  and  future,   which  5.  ExolniiveneM  of  Statutory  Semedy. 

sum   the   party  injured   may  elect  to  —  This  statutory   remedy  is  exclusive 

take.      Newton  v.  Allis,  16  Wis.   198,  of  the  common-law   action  in  debt  or 

and  cases  cited  supra.     See  also  Darge  assumpsit.     Paine  v.  Woods,  108  Mass. 

V.  Horicon  Iron  Mfg.  Co.,  22  Wis.  691.  160;    Leland    v.   Woodbury,  4    Cush. 

Height  of  Dam«  —  The  verdict  must  (Mass.)  245;    Knapp  v,  Clark,  30  Me. 

usually  regulate  the  height  of  the  dam  244.     See  also  Hill  v.  Sayles,  12  Met. 

and  the  manner  in  which  it  shall  be  (Mass.)  142. 

used  at  different  seasons  of  the  year.  But  it  seems  that  i*:  is  not  exclusive 

Bryant  v.  Glidden,  36  Me.   36;    Cogs-  of  the  right  of  the  party  injured  to  pro- 

well    V,    Essex    Mill    Corp.,    6    Pick,  ceed  at  common  law  against  the  dam 

(Mass.)  94;  Com.  v.  Ellis,  11  Mass.  462;  as  a  nuisance.     State  v.  Mills.  29  Wis. 

Wilmarth  v.  Knight,  7  Gray  (Mass.)  322;  Pick  v.  Rubicon  Hydraulic  Co.,  27 

294;  Winkley  V.  Salisbury  Mfg.  Co.,  14  Wis.  433;  Ackerman  v.  Horicon  Iron, 

Gray  (Mass.) 443:  Brady  r;.  Blackinton,  etc.,  Co.,  16  Wis.  151;  Zweig  v.  Hori- 

113  Mass.  238;  Atkins  v.  Witherell,  142  con  Iron,  etc.,  Co.,  20  Wis.  40,  17  Wis. 

Mass.  482;   Aken  v.  Parfrey,  35  Wis.  362. 
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ad  quod  damnum  proceedings,  see  infray  XI.  The  Record. 

Z.  Costs  —  SpeeUl  SUtutory  Proyisioni.  —  The  taxation  of  costs  is 
a  statutory  matter,  and  is  usually  regulated  by  the  mill  acts  and 
not  left  to  be  determined  by  general  laws  governing  costs.* 

XL  THS  BECOBD  —  1.  In  Oeneral  —  Keoenity  to  Show  CompUuioe 
with  Statute.  —  The  jurisdiction  conferred  by  these  statutes  being 
special  and  limited,  the  record  must  affirmatively  show  that  the 
law  has  been  complied  with  in  every  particular.* 

Ownenhip  of  Land.  —  In  ad  quod  damnum  proceedings  the  owner- 
ship of  the  land  on  both  sides  and  in  the  bed  of  the  stream  should 
be  shown  by  the  record.* 

Hotioe  to  Advene  Parties.  —  It  must  appear  from  the  record  that  all 
parties  whose  property  will  be  injured  have  been  notified  of  the 
proceedings.* 

Amending  the  Beoord.  —  It  is  proper  to  permit  a  return  on  a  writ 
of  ad  quod  damnum  to  be  amended  where  there  is  sufficient  in 
the  record  to  amend  by.* 

2.  The  Inquisition.  —  The  inquisition  of  the  sheriff's  jury  in  ad 
quod  damnum  proceedings  should  show  that  the  jurors  were 
sworn  and  charged  as  required  by  the  statute  under  which  the 
proceedings  were  instituted,*  and  should  contain  findings  upon 

1.  For  cases  in  which  questions  con*  Bibb.  (Ky.)  i;  M'Afee  v.  Kennedy,   i 

cerning  costs  under  the  local  acts  have  Litt.  (Ky.)  92;  Smith  v,  Connelly,  iT. 

been  decided,   see  Folmar  v.  Folmar,  B.  Mon.  (Ky.)  58;    O'Bannon  v.  Jack- 

71   Ala.    136,   68  Ala.   120;    Burrill  r.  son,  Sneed  (Ky.)  201.     See  also  Neale 

Martin,  12  Me.  345;  Fisher  v.  Johnson,  v.  Cogar,  i  A.  K.  Marsh.  (Ky.)  589. 

2    Allen    (Mass.)    436;     Wilmarth     v,  4.  Honenstine  v,  Vaughan,  7  Blackf. 

Knight,  14  Gray  (Mass.)  112;    Fitch  v,  (Ind.)  520;  Lane  v.  Miller,  17  Ind.  58; 

Stevens,  2  Met.  (Mass.)  506;  Johnson  Pierce  Mill  Co.  v,  Koltermann,  26  Neb. 

c.   Sutliff,    17   Neb.   423;    Bridgers   v,  722. 

Purcell,  I  Ired.  L.  (N.  Car.)  232;  Eppes  6.  Gay  v,  Caldwell,   Hard.  (Ky.)  68; 

V.  Cralle,  i  Munf.  (Va.)  258.     See  also  Dawson  i/.  Moons,  4  Munf.  (Va.)  535; 

Newton  v,  AUis,  16  Wis.  198;  Ogletree  Harper  r.  Miller,  4  Ired.  L.  (N.  Car.) 

V,  McQuaggs,  67  Ala.  580;  Re  Burn-  34.     See    also    Bernard  v.   Brewer,   a 

ham,  16  Ont.  Pr.  Rep.  390.  Wash.  (Va.)  76. 

8.  McCulley  v,  Cunningham,  96  Ala.  6.  Owen  v,  Jordan,  27  Ala.  608;  Mc- 

583;  McAUilley  v.  Horton,  75  Ala.  491;  Allilley  v,  Horton,  75  Ala.  491 ;  Rush- 

Folmar  v,  Folmar,  68  Ala.  120,  71  Ala.  ton  v,  Martin,  43  Ala.  555,  42  Ala.  289; 

136;    Bottoms  V,  Brewer,  54  Ala.  288;  Walters  v.  Houck,  7  Iowa  72;  Akin  v, 

Martin   v,   Rushton,   42  Ala.   289,    43  Davis,'  11  Kan.  580;  Neale  v.  Cogar,  i 

Ala.  555;  Owen  r/.  Jordan,  27  Ala.  608;  A.  K.  Marsh.  (Ky.)  589;  Shackleford  v, 

Macon  v.  Owen,  3  Ala.  116;  Wood  v,  Coflfey,  4  J.  J.  Marsh.  (Ky.)  40.     See 

Wilson,  12  Ind.  657;  Martin  v.  Bever-  also  Spring  v.  Lowell,  i  Mass.  423. 

ley,   5    Call    (Va.)    444;    Coleman    v.  Minority  Yerdiot.  —  Itis  not  necessary 

Moody,  4  Hen.  &  M.  (Va.)  i.  that  the  verdict  be  rendered  or  signed 

Judgment.  —  For    the    sufficiency   of  by  all  the  jurors.     A  majority  verdict 

orders  giving   leave   to  establish  the  is  sufficient.     Frost  v,  Barnes,  47  Ala. 

dam,  see  Malone  v.  State,  51  Ala.  55;  279;  Austin  v.  Helms,  65  N.  Car.  560. 

Whitworth  v,  Puckett,  2  Gratt.  (Va.)  Qoaliiloation  of  Jurors.  —  It  is  a  valid 

531;  Hunter  v.  Matthews,  i  Rob.  (Va.)  objection  in  these  proceedings,  as  in 

494;     Coalter    v.    Hunter,    4    Rand,  other  actions,  that  it  appears  that  a 

(Va.)  58.  majority  of  the  jurors  were  members 

8.  Hamilton  v.  Adams,  7  J.  J.  Marsh,  of  a  former  jury  which  returned  an  in- 

gLy.)    248;    Wootten    v,   Campbell,   7  quest  favorable  to  the  erection  of  the 

aoa  (Ky.)  204;  Bibb  v.  Moatjoy,  2  mill  and  dam.    Folmar  v,  Folmar,  68 
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all  questions  which  it  requires  them  to  investigate.* 

XTT.  Appeals  —  1.  In  General.  —  Bpeeial  BUtntory  Proyiilons  usually 

regulate  the  mode  in  which  proceedings  under  milldam  acts  may 

be  reviewed.' 

Trial  de  Koto.  —  Some  statutes  provide  for  a  trial  de  novo  on 

appeal  to  an  inferior  tribunal  before  the  case  can  be  taken  to  the 

court  of  last  resort.* 


Ala.  I20,  71  Ala.  136;  Hunter  v.  Mat- 
thews, 12  Leigh  (Va.)  228,  two  judges 
dissenting. 

The  record  need  not  show  that  the 
jurors  who  held  the  inquest  were  quali- 
fied to  serve.  Such  objection  should 
be  raised  by  special  plea  or  by  assign- 
ment of  error  in  fact.  Gay  v,  Cald- 
well, Hard.  (Ky.)  68. 

1.  The  Principal  Katten  Beqvired  to 
Be  Inveetigated  by  these  statutes,  find- 
ings on  which  must  be  made  by  the 
inquest,  are  the  health  of  the  neighbor- 
hood; the  obstruction  of  navigation, 
and  of  the  passage  of  fish;  and  whether 
the  dam  will  flood  any  mansion  house, 
orchard,  or  the  like. 

Alabama,  —  McAllilley  v,  Horton,  75 
Ala.  491;  Bush  V.  Robinson,  44  Ala. 
328;  Martin  v.  Rushton,  42  Ala.  289, 
43  Ala.  555;  Owen  v,  Jordan,  27  Ala. 
608. 

Indiana,  —  Gherkey  v,  Haines,  4 
Blackf.  (Ind.)  160. 

Kentucky,  — Trabue  v,  Macklin,  4  B. 
Mon.  (Ky.)  407;  Major  v,  Taylor,  i  A. 
K.  Marsh.  (Ky.)  552;  Mountjoy  v.  Old- 
ham, I  A.  K.  Marsh.  (Ky.)  535;  Bibb  v, 
Montjoy,  2  Bibb  (Ky.)  i;  Shackleford 
V.  Coffey,  4  J.  J.  Marsh.  (Ky.)  40. 
-  Virginia,  —  Mairs  v.  Gallahue,  9 
Gratt.  (Va.)  94;  Smith  v,  Waddill,  ii 
Leigh  (Va.)  556;  Kownslar  v.  Ward. 
Gillmer  (Va.)  127;  Eppes  v,  Cralle,  i 
Munf.  (Va.)  258. 

ICatten  Eeqnired  by  Statute  to  Be  Inves- 
tigated. —  In  McAllilley  v,  Horton,  75 
Ala.  491,  it  was  said:  *'  We  under- 
stand it  to  be  settled  by  the  past  deci- 
sions of  this  court  that  it  is  sufficient, 
so  far  as  concerns  the  inquest  of  the 
jury,  if  it  is  clearly  responsive  to  all 
of  these  matters  which  the  statute 
requires  the  jury  to  investigate.  Any 
finding  of  the  jury  which  falls  short  of 
this  requirement  is  defective  and  would 
authorize  the  entire  proceedings  to  be 
vacated  or  quashed  on  motion  of  any 
party  to  the  record." 

Damagee.  —  The  land  overflowed 
should  be  described  in  the  inquisition 
and  the  amount  of  damages  assessed 
to  the  different  owners.    Gammell  v. 


Potter,  2  Iowa  563;  Neale  v,  Cogar,  i 
A.  K.  Marsh.  (Ky.)  589;  Smith  v,  Con- 
nelly, I  T.  B.  Mon.  (Ky.)  58;  Smith  v, 
Rogers,  Litt.  Sel.  Cas.  (Ky.)  117; 
O'Bannon  z/.  Jackson,  Sneed  (Ky.)  201; 
Dawson  v.  Moons,  4  Munf.  (Va.)  538; 
Coleman  v.  Moody,  4  Hen.  &  M. 
(Va.)  I. 

That  damages  are  assessed  which  the 
jury  has  no  right  to  consider  will  be  no 
ground  for  reversal  wheie  they  are  as- 
sessed separately  so  that  the  amount 
of  legal  damages  may  be  ascertained. 
Eppes  V,  Cralle,  i  Munf.  (Va.)  258. 
See  also  Goodson  v,  Mullen,  92  N. 
Car.  207;  Burnett  v.  Nicholson,  86  N. 
Car.  99. 

2.  See  for  questions  which  have  been 
raised  and  decided  under  the  local  stat- 
utes: McCullev  V,  Cunningham,  96 
Ala.  583;  McAllilley  v,  Horton,  75  Ala. 
491;  Rushton  V,  Martin,  43  Ala.  555,  42 
Ala.  289;  Hendricks  r.  Johnson,  6 
Port.  (Ala.)  472;  Cowell  v.  Great  Falls 
Mfg.  Co.,  6  Me.  282;  Humphrey  v, 
Berkshire  Woollen  Co.,  10  Allen 
(Mass.)  420;  Lowell  v.  Spring,  6  Mass. 
398;    Turner    v,  HoUeran,    11    Minn. 

253. 

8.  Harper  v.  Miller,  4  Ired.  L.  (N. 
Car.)  34:  Andrews  v,  Johnson,  i  Law 
Repos.  (N.  Car.)  272;  Jones  v,  Clarke, 
7  Jones  L.  (N.  Car.)  418;  Towson  v. 
Debow,  5  Sneed  (Tenn.)  193;  Smith 
V,  Waddill,  11  Leigh  (Va.)  556;  Hun- 
ter V.  Matthews,  12  Leigh  (Va.)  228. 
See  also  Kearns  v.  Thomas,  37  Wis. 
it8. 

Interloontory  Orders.  —  Interlocutory 
orders  are  not  generally  subject  to  re- 
view until  after  final  judgment.  A 
decision  that  the  complaint  may  be 
maintained  is  such  an  order.  Comins 
V.  Turner's  Falls  Cc,  140  Mass.  146; 
Hamilton  v.  Farrar,  131  Mass.  .  573; 
Turner  v.  Holleran,  11  Minn.  253. 
And  so  is  one  quashing  an  inquisi- 
tion.    Allison  V,  Taylor,  3  T.  B.  Mon. 

(Ky.)  7. 

An  order  overruling  a  motion  to  set 
aside  the  verdict  of  a  jury  on  a  writ  of 
ad  quod  damnum  and  to  quash  the  writ 
is  a  final  order  and  appealable.     Bum- 
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2.  CertioraxL  —  Where  no  provision  for  reviewing  proceedings 
under  the  mill  acts  exists  certiorari  will  lie  to  bring  up  the 
record.* 

XTTT,  Bepaib  of  Mills  —  Bemady  of  Cotenant.  —  At  common  law 
one  tenant  in  common  or  joint  tenant  might  by  writ  of  de 
reparatiane  facienda  compel  his  cotenants  to  join  in  repairing  the 
mill.  But  this  writ  has  been  superseded  in  several  states  by  a 
statutory  remedy,  which  has  been  held  to  be  exclusive  in  the 
absence  of  a  special  contract  between  the  parties.* 

Xiy.  CBIXIHAL  PEOSSGITTIOirB  AOADTST  Mtllhtm.  —  The  duties 
of  millers  who  grind  for  toll  are  in  many  states  looked  upon  as 
matters  of  public  interest  and  regulated  by  statute,' 

ham  V.  Thompson,  35  Iowa  421.  So  v,  Ferre,  11  Mass.  325;  Calvert  t/.  Aid- 
also  under  some  statutes  is  an  order  rich,  99  Mass.  74;  Carver  v.  Miller,  4 
appointing  commissioners  to  determine  Mass.  559.  See  also  Clark  v.  Plimmer, 
the  necessity  for  taking  land  for  the  31  Wis.  442;  Anderson  v,  Greble,  i 
improvement  and  to  ascertain  dam-  Ashm.  (Pa.)  136;  Head  v.  Amoskeag 
ages.  Clay  v,  Penoyer  Creek  Imp.  Mfg.  Co.,  113  U.  S.  9;  Gwinneth  v, 
Co.,  34  Mich.  204;  Minor  v,  Harris,  Thompson,  9  Pick.  (Mass.)  31;  Glover 
Phil.  L.  (N.  Car.)  322.  v,  McGaffey,  55  Vt.  172. 

1.  Vandusen  v.  Comstock,  3  Mass.  8.  Such  laws,  in  the  present  state  of 
185;  Palmer  Co.  v.  Ferrill,  17  Pick,  development  of  the  country,  do  not 
(Mass.)  58;  Faribault  v.  Hulett,  10  seem  to  be  of  much  importance,  few 
Minn.  30;  Brooks  v.  Morgan,  5  I  red.  cases  having  been  tried  under  them. 
L.  (N.  Car.)  481.  See  also  Minor  v.  For  indictments  and  penal  actions  for 
IlLirris,  Phil.  L.  (N.  Car.)  322.  keeping  a  false  toll  dish,  see  State  v. 

Bupersedeas.  —  In  some  states  a  super-  Nixon,  5  Jones  L.  (N.  Car.)  257;  State 

sedeas  is  proper.     Wingfield  v,  Cren-  v.    Perry,   5   Jones   L.   (N.   Car.)  252; 

Shaw,  3  Hen.  &  M.  (Va.)  245;  Noel  v,  Kirby  v.  Rice,  8  Yerg.   (Tenn.)  442; 

Sale,  I  Call  (Va.)  495.     See  also  White  State  v.  Bishop,  7  Conn.  181.     For  a 

V.  King,  5  Leigh  (Va.)  726.  refusal    to   grind    grain    o£fered,    see 

2.  Alden  v.  Carleton,  81  Me.  358;  Kirby  v.  Lee,  8  Yerg.  (Tenn.)  439; 
Buck  V.  Spofford,  31  Me.  34;  Converse  Merrill  v.  Cahill,  8  Mich.  55. 
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I  JUBISDICTIOV  OF  Statb  ahd  Vxdbbal  Ooubts,  i6. 

1.  In  Adverse  Suits ^  i6. 

2.  In  Other  Actions^  17. 

n.  The  Adyebse  Smx,  17. 

1.  Character  of  the  Action^  17. 

2.  Allegations^  19. 

a.    Where  Governed  by  Mining  ActSy  19. 
^.    Under  General  Rules  of  Pleading^  20. 

3.  Verdict  and  yudgmenty  2\. 

in.  InrsPEGTioH  or  MnrES,  23. 

IV.  KlSOELLAHEOirS  MATTSBB,  24. 

I  JuEiSDiGTioN  or  STATE  AKD  FEDERAL  CouBTB — 1.  In  Adverse 

Suits.  —  Although  a  state  court  may  be  a  court  of  **  competent 
jurisdiction  "  for  the  purpose  of  trying  an  adverse  suit  under  the 
sections  of  the  Revised  Statutes  of  the  United  States  relating  to 
mining  rights  in  the  public  domain,  the  mere  fact  that  it  is  such 
an  action  is  sufficient  to  authorize  a  removal  of  the  cause  to  a 
federal  court,*  or  a  review  by  the  Supreme  Court  of  the  United 
States  of  a  final  judgment  rendered  in  a  state  court  of  last  resort.* 

i.  Rutter  V.  Shoshone  Min.  Co.,  75  the  Mining  Acts  as  applied  to  an  ad- 
Fed.  Rep.  -37  [distinguishing  Bushnell  verse  suit  has  been  held  to  mean  a 
V,  Crooke  Min.,  etc.,  Co.,  148  U.  S.  .court  of  general  jurisdiction.  Burke 
682],  afBrmed  59  Cir.  Ci.  App.  538;  e^.  McDonald,  2  Idaho  310;  Chambers r. 
Burke  v.  Bunker  Hill,  etc.,  Min.,  Harrington,  11 1  U.  S.  350,  affirming 
etc.,  Co.,  46  Fed.  Rep.  644;  Stras-  3  Utah  94,  wherein  the  court  said: 
burger  v.  Beecher,  44  Fed.  Rep.  209;  **  It  is  apparent  that  the  statute  re- 
Frank  Gold,  etc.,  Min.  Co.  v.  Larimer  quires  a  judicial  proceeding  in  a  com- 
M.  &  S.  Co.,  8  Fed.  Rep.  724.  petent    court.     What    is  a  competent 

"A  suit  brought  in  support  of  an  ad-  court,  is  not  specifically  stated,  but  it 

verse    claim,    in     pursuance    of    the  undoubtedly  means  a  court  of  general 

requirements    of    section    2326,    Rev.  jurisdiction,  whether  it  be  a  state  court 

Stat.  U.  S.,  as  amended  in  March,  1881  or  a  federal  court." 
(i  Supp.  Rev.  Stat.  609),  is  for  that  rea-        2.  Chambers  v.   Harrington,  iii  U. 

son  a  suit  arising  under  ♦he  laws  of  the  S.  350,   affirming  3  Utah    94;    Quigley 

United  States,  within  the  meaning  of  v.    Gillett,  loi  Cal.  462. 
the  statute  giving  jurisdiction  on  that        **As  the  very  essence  of  the  trial  is 

ground,  irrespective   of  the  character  to  determine  rights  by  a  regular  proced- 

of  the  question  involved  in  the  litiga-  ure  in  such  court  [court  of  competent 

tion."  Burke  V.  Bunker  Hill,  etc.,  Min,,  jurisdiction]  after  the  usual  methods, 

etc.,  Co.,  46  Fed.  Rep.  644.  which  rights  are  dependent  on  the  laws 

Keaning  of  Fhrase  "  Court  of  Competent  of  the  United  States,  we  see  no  reason 

Jvrifldletion."  —  The  phrase  "court  of  why,  if  the  amount  in   controversy  is 

competent  jurisdiction  '*  contained  in  sufficient  in  a  case  tried  in  a  court  of 
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Si  In  0tli4r  AotioiUi  -^  lit  all  other  suits  Concerning  mineb  and 
mining,  in  order  to  give  jurisdiction  to  a  federal  Court  it  must 
affirmatively  appear  from  facts  Btated  in  the  Complaint  that  gen- 
eral grounds  exist  authorising  such  a  court  to  take  Cognizance 
of  the  case,  * 

n.  The  AdvebsI  Svit^I.  Character  of  the  Aotion.— *The 
scheme  presented  by  the  United  States  Mining  Acts  to  deter* 
mine  who  is  entitled  to  the  patent  for  a  particular  location  has 
been  outlined  in  a  general  way  by  the  Supreme  Court  of  the 
United  States.*     Many  questions,  however,  which  have  been 

the  United  States,  or  the  proper  case  is  I^ed.  Rep.  385,  the  coUrt  refused  to  fol- 

iti£ide  on  a  writ  of  error  to  a  stftte  cotirt,  low  the  dbove  tAst  of  Chee^mdn  rf, 

the  judgment  may  not  be  brought  to  Shreve,  37  Fed.  Rep.  36. 

this  court  for  review  as  in  other  similar  SvW  TedofalliMifion  BAlftad*  ^  Under 

cases."    Chambers  t'.  Harrington,  xii  the  existing  law  goVerrting  the  removal 

U.  S.  350,  affirming  3  Utah  94.  of  causes  frotn  state  to  federal  court^i 

1.  Gold- Washing,  etc.,  Co.  v,  Keyes,  id  cases  of  this  character  as  in  other 

96  U«  9.  fl02;  Wise  v.  Nijcon^  76  F«d.  cases,  the  facts  which  will   authoriia 

R^P*   3t   78  Fed.    Rep.    203;    State  v«  the  removal  must  appear  in  the  plain*> 

Charlotte   Harbor  Phosphate   Co»,   74  tiif's  statement  of  his  own  claim,  un<fc 

Fed.  Rep.  578;    Boggs  v.  Merced  Min<  aided  by  anything  contained  in    th4 

Co.,  3  Wall.  (U.  S.)   304  [disibissing  subsequetit  pleadings.     Evans  Vi  Du- 

writ  of  error  from  judgment  in  14  Cal»  rango  Land,  etc.,  Co.*  49  U.  S.  App^ 

279];  TrafCon  v,  Nougues,  4  Sawy.  (U.  310;    State  v,  Charlotte  Harbor  Phos- 

S.)  t78,  4  Cent.  L.  J.  3281  %\  Fed.  Cas.  phatc  Co.,  74  Fed.  Rep.  578}    Wise  v, 

No»  14,134.    And  see  Evans  1.  Durango  Nixon,  78  Fed.  Rep.  203,  76  Fed.  Repi 

Land,  etc.,  Co.,  49  U.  S.  App.  360.  3;    Haggin  r.   Lewis,    66    Fed.    R6p. 

Tedtral  QueitloaB. -^  The  identity  of  199. 

lodes  or  veins;  what  is  alodeorvdin;  %,  In  Richmond  Min.  Co.  v.  Rose, 

whether  a  party  may  cross-cut  through  114  U<  Si  576,  affirfning  17  Nevi  e5«  the 

the  country  rock  of  another  claim  in  court,   by   Miller,  J.,    said^    in    part: 

foUowinga  vein  beyond  the  boundaries  "  Looking  dt  the  scheme  which  this 

of  hid   own   location;    disputes  as  to  statute   presents,    and    which    relates 

boundary  linesi  or  the  amount  of  land  solely  to  securing  patents  for  mining 

included  within  the  limits  of  the  claim;  claims,  it  is  apparent  that  the  law  in- 

whether  the  land  or  the  veins4  lodes,  tended,  in  every  instance  wher«  there 

or  ledges  are  such  as  to  be  within  the  was   a    possibility  that  one  of  these 

meaning  of  the  United  States  Mining  claims  conflicted  with  another*  to  give 

ActSi  involve  no  construction  of  federal  opportunity   to  have  the  conflict  de-» 

laws,  and  hence  raise  no  federal  ques-*  cided  by  a  judicial  tribunal,  before  the 

tion.     Blue  Bird  Mln.  Co.  v,  Largey,  rights  of  the  parties  were  foreclosed  or 

49  Fed.  Rep.  289;  Largey  v.  Blue  Bird  embarrassed  by  the  issue  of  a  patent 

Min.  Co.,  49  Fed.  Rep.  292.  to  either  claimant     The  wisdom    of 

Compare   Cheesman    v.    Shreve,    37  this  is  apparent  when  we  consider  its 

Fed.  Rep.  36,  where  it  was  determined  effect  upon  the  value  of  the  patent, 

that  whether  a  particular  vein  cOuld  which  is  thereby  rendered  conclusive 

be  followed  beyond  the  boundaries  of  as  to  all  rights  which  could  have  been 

one  location  into  the  claim  of  another,  asserted  in  this  proceeding,  and  that 

under  section  2322,    raised  a   federal  it  enabled  this  to  be  done  in  the  form 

question;    and   Haggin  v,   Lewis,    66  of  an  actidn  in  a  court  of  the  vicinage, 

Fed.  Rep.  199,  holding  that  a  suit  may  where    the   Witnesses  Could    be    pro^ 

be  removed  to  a  federal  court  which  duced,  and  a  jury,  largely  of  miners, 

necessitates  a- decision  as  to  whether  a  could  pas^  Upon  the  rights  of  the  pai*- 

vein  was  a  **  known  vein  "  under  sec-  ties  under  instruction  Us  td  the  law 

tion  2333,  and  hence  not  covered   by  from  the  court." 

the  patent  for  a  placer  mining  claim  Partlei.  ^  Only  those  who  have  filed 

within  which  it  lay.  adverse  claime  in  the  Land  Office  caft 

In  Murray  v.  Blue  Bird  Mln.  Co.,  45  be  joined  Or  Intervene  ill  an  adveree 
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raised  in  adverse  suits,  have  received  attention  only  in  lower 
courts,  and  their  decisions  are  lacking  in  uniformity. 

Aetion  at  Law.  —  In  some  jurisdictions  it  has  been  determined 
that  an  adverse  suit  must  be  at  law  in  ejectment,  and  not  an 
action  in  equity  to  quiet  title  or  the  like.* 

Aotion  at  Law  or  in  Equity.  —  In  Other  states  the  action  may  be 
brought  either  at  law  or  in  equity,  according  to  the  remedy 
proper  under  the  facts  existing  in  the  particular  case ;  as  ejectment 
by  one  out  of  possession,  or  a  bill  in  equity  to  quiet  title  by  one 
in  possession.* 

Aotion  in  Equity.  —  In  some  of  the  later  cases,  on  the  other  hand, 
it  has  been  held  that  a  trial  by  jury  is  not  a  matter  of  right  in  an 

suit.     Mont  Blanc  Consol.  Gravel  Min.  interest  in  a  mining  claim.     See  article 

Co.  V.  Debour,  6i  Cal.  364.     See  also  Ejectment,   vol.  7,  p.  260.     See  also 

Turner  v.  Sawyer,  150  U.  S.  578.  Rogers  v.  Brenton,  10  Q.  B.  26,  59  E. 

Oommenoement  and  Froiooallon  of  Ad-  C.  L.  26,  and  cases  cited. 

verse  Suit.  —  Whether  an  adverse  suit  Bight  to  a  Trial  by  Jury.  —  In  the  fol- 

was  properly  commenced,  and  prose-  lowing  cases  the  right  to  a  jury  trial 

cuted  with  reasonable  diligence,  must  was  raised  but   not  decided,  because 

depend  on  action  taken  by  the  court,  waived:     Perego  v.  Dodge,  9  Utah  3, 

and  cannot  be  judged  by  the  Land  Dc-  affirmed  163  U.  S.  160;  Adams  v.  Craw- 

partment.      Rose   v.    Richmond    Min.  ford,  116  Cal.  495;  Lone  Jack  Min.  Co. 

Co.,  17  Nev.  25,  affirmed  114  U.  S.  576;  v,  Megginson,  82  Fed.  Rep.  89. 

Mars  V.  Oro  Fino  Min.  Co.,  7  S.  Dak.  Poaseesory  Actions.  —  In  Oregon,  it  has 

605.  been  held  that  before  the  interest  has 

1.  Manning   v,   Strehlow,    11    Colo,  ripened  into  an  equitable  title  by  full 

451;  Burke  t'.  McDonald,  2  Idaho  310;  compliance  with  the  conditions  given 

Iba  V.  Central  Assoc,  5  Wyoming  355.  in  the  Mining  Acts,  any  interference 

See  also  Becker  v.  Pugh,  9  Colo.  589,  with  the  possession  can  only  be  reme- 

17  Colo.  243;    and  the  opinion  of  Tem-  died  in  a  possessory  action  before  a 

pie,  J.,  in  the  late  case  of  Adams  v.  justice  of  the  peace.     Duffy  v.  Mix,  24 

Crawford,  116  Cal.  495.  Oregon  265;  Bishop  v.  Baisley,  28  Ore- 

Beaeons  Given  in  Sapport  of  Thii  View,  gon  119;  Bilyeu  «/.  Smith,  18  Oregon 
—  These  decisions  are  based  on  the  335.  See  also  the  following  cases  de- 
ground  that  the  suit  for  all  practical  cided  in  California  under  an  early  stat- 
purposes  is  one  to  determine  legal  title  ute:  Freeman  v.  Powers,  7  Cal.  104; 
to  the  location;  judgment  in  favor  of  Small  v.  Gwinn,  6  Cal.  447;  Grass 
one  or  the  other  party  being  considered  Valley  Quartz  Min.  Co.  v.  Stackhouse, 
as  res  judicata  not  only  against  adverse  6  Cal.  413;  Van  Etten  v.  Jilson,  6  Cal. 
litigants  but  also  against  the  United  19;  Hicks  v.  Bell,  3  Cal.  21^. 
States.  Burke  v.  McDonald,  2  Idaho  ^  2.  Schultz  v,  Allyn,  (Arizona  1897) 
310  [Buck,  J.,  dissenting];  Rosenthal  48  Pac.  Rep.  960;  The  420  Min.  Co. -v. 
V.  Ives,  2  Idaho  244;  Schultz  v,  Allyn,  Bullion  Min.  Co.,  9  Nev.  240,  3  Sawy. 
(Arizona  1897)  48  Pac.  Rep.  960;  Hoff-  (U.  S  )634;  Rose  v,  Richmond  Min.  Co., 
man  v,  Beecher,  12  Mont.  489;  Iba  r.  17  Nev.  25,  affirmed  114  U.  S.  576. 
Central  Assoc,  5  Wyoming  355;  An-  But  see  Steel  v.  Gold,  Lead,  etc.,  Min. 
thony  V.  Jillson,  83  Cal.  296;  Seymour  Co.,  18  Nev.  80;  Becker  v,  Pugh,  9 
V.  Fisher,  16  Colo.  188.  See  also  Colo.  589,  17  Colo.  243;  Wolverton  v. 
Slrasburger  v.  Beecher,  44  Fed.  Rep.  Nichols,  119  U.  S.  485  [reversing  5 
209;  Burke  v.  Bunker  Hill,  etc.,  Min.,  Mont.  89,  and  discountenancing  the 
etc.,  Co.,  46  Fed.  Rep.  644;  Gwillim  v.  rule  announced  in  Milligan  v,  Savery, 
Donnellan,  115  U.  S.  45;  Wolverton  v.  6  Mont.  129,  upon  the  authority  of  that 
Nichols,  119  U.  S.  485,  reversing  5  case].  The  case  of  Milligan  v.  Savery, 
Mont.  89.  supra,  also  went  to  the  United  States 

It  may  also  be  said  that,  contrary  to  Supreme  Court,    but    was    dismissed 

the  usual  rule,  it  seems  to  be  settled  wiihout  a  hearing  upon  the  merits  in 

that  ejectment  will  lie  for  an  equitable  136  U.  S.  643. 
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adverse  suit ;  that  the  suit  relates  only  to  an  equitable  interest  in 
land,  and  courts  of  law  have  no  jurisdiction.* 

2.  Allegations  —a.  Where  Governed  by  Mining  Acts  —  The 
Complaint.  —  As  a  result  of  the  different  constructions  put  upon 
the  Mining  Acts  the  usual  allegations  applicable  in  the  particular 
action  brought  are  held  insufficient  in  some  cases,  where  the  suit 
is  adverse.  But  the  complaint  must  allege  facts  which  entitle 
the  plaintiff  to  a  patent  from  the  United  States  for  the  location 
in  dispute.*  It  must  appear  from  the  complaint  that  the  adverse 
claim  was  filed,  and  the  suit  commenced,  within  the  time  lim- 

1.  Rutter  v.  Shoshone  Min.  Co.,  75  14  Colo.  457.  And  see  Iron  Silver  Min. 
Fed.  Rep.  37,  affirmed  59  Cir.  Ct.  App.  Co.  v.  Campbell,  135  U.  S.  286;  Mont 
538;  Doe  V,  Waterloo  Min.  Co.,  43  Blanc  Consol.  Gravel  Min.  Co.  v,  De- 
Fed.  Rep.  219.  55  Fed.  Rep.  11,  affirmed  hour,  61  Cal.  364. 

on  other  grounds   in    44   U.   S.  App.  2.  Anthony   v.  Jillson,  83  Cal.  296; 

204.      See  also    Hammer   v,    Garfield  Schultz    v.    Allyn,   (Arizona    1897)   48 

Min.,  etc.,  Co.,  130  U.  S.  291,  affirmed  Pac.  Rep.  960;  Ducie  v.  Ford,  8  Mont. 

6  Mont.  53;  Perego  v.  Dodge,  163  U.  S.  233. 

\tQi^  offirminQ  9  Utah  3.  **  The  party  filing  the  contest  should 

**  lliis  action,  then,  is  to  find  who  is  allege  and  prove  every  step  necessary 
entitled  to  the  conveyance  from  the  to  establish  his  right  to  his  mining 
government  —  from  the  trustee  —  for  claim,  that  would  be  required  in  the 
the  land  in  controversy.  Actions  for  Land  Office  for  a  patent,  with  the  ex- 
conveyance  of  realty  are  essentially  ception  of  advertisement  and  certificate 
equitable.  Again,  whatever  claim  of  surveyor-general  as  to  amount  of 
either  party  may  have  to  the  ground  worlc  required  before  patent  could  be 
in  controversy  is  based  upon  an  equi-  obtained."  Schultz  v,  Allyn,  (Arizona 
table  title  alone,  while  the  legal  title  1897)  48  Pac.  Rep.  960. 
remains  in  the  government.  Common-  AllegAtioiis  Showing  Aetion  to  Be  an 
law  actions  deal  with  legal  and  not  Advene  Suit.  —  An  allegation  in  the 
equitable  titles."  Rutter  v,  Shoshone  complaint  that  the  action  is  brought  in 
Nlin.  Co.,  75  Fed.  Rep.  37.  support  of  an   adverse  claim  will  be 

Belation  Between  the  Land  Office  Fro-  sufficient  to  authorize  the  trial  to  be 
eeedings  and  Uie  Adverse  Suit. —  In  this  conducted  as  an  adverse  suit.  Mar- 
connection  it  has  been  finally  decided  shall  Silver  Min.  Co.  v,  Kirtley,  I3 
that  the  adverse  suit  is  not  for  ail  prac-  Colo.  410. 

tical  purposes  a  trial  of  the  legal  title  It  need  not  be  averred  that  the  ac- 

to  the   location,   but    that    the    Land  tion    was  brought    in   respect  to  the 

Office  of  the  United  States  is  still  to  de-  premises  included  in  the  adverse  claim 

termine   whether  the  conditions    laid  filed  in  the  Land  Office,  where  the  facts 

down  by  the  Mining  Acts  have  been  pleaded  show  it.     Hoffman  v.  Beecher, 

complied  with.     For  the  relation  which  12  Mont.  489. 

these  proceedings  bear  to  one  another,  Yarianoe.  —  For  immaterial  variance 

see  the  following  cases:     Nesbitt  v,  De  between  the  description  of  the  premises 

Lamar's  Nevada  Gold   Min.  Co.,  (Nev.  given  in  the  adverse  claim  and  that 

1898)  53  Pac.   Rep.  178,  52  Pac.   Rep.  contained  in  the  complaint  in  the  ad- 

609;    Hamilton    v.   Southern    Nevada  verse  suit,  see  Hoffman  v.  Beecher,  I3 

Gold,  etc.,  Min.  Co.,  13  Sawy.  (U.  S.)  Mont.  489. 

113;    Wight  V,  Dubois,  21   Fed.  Rep.  Conflicting  Looatlon.  —  It  must  appear 

693;  Golden  Reward   Min.  Co.  v.  Box-  from  the  complaint  how  and  to  what 

ton  Min.  Co.,  79  Fed.  Rep.  869;    Dahl  extent  the  locations  of  the  parties  con- 

V,   Raunheim,  132  U.  S.  260;    Dahl  v,  flict.     Cronin  v.  Bear  Creek  Gold  Min. 

Montana  Copper  Co.,  132   U.  S.  264;  Co.,  (Idaho  1893)  32  Pac.  Rep.  204. 

Hamilton  v.  Southern  Nevada  Gold,  Preoedent.  —  The  report  of  the  case  of 

etc.,    Min.    Co.,    33    Fed.    Rep.    562;  Campbell  v.  Taylor,  3  Utah  325,  con- 

Kannaugh  v.  Quartette  Min.  Co.,   16  tains    a   complaint    at    length,  which 

Colo.  341 ;  Seymour  v,  Fisher,  16  Colo,  embodies   the    allegations    considered 

188;  Hunt  V.  Eureka  Gulch  Min.  Co.,  necessary  by  this  class  of  cases. 
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hedj*  that  th^  daimaht§  are  dtfzetts  d£  the  VhiitA  States, 
or  have  filed  a  decldratl^rt  ^f  fhfcii'  Iritehtidtt  td  becdttie  cltlzeils;  • 
ftild  that  the  arifiu&l  Work  requit'^d  to  hold  the  claim  by  Section 
^3^4  of  the  Revised  Statutes  hds  beeh  dotie.* 

8«{^iiaaiit'8  ^luMiag'. -^  The  pkdding  df  the  defendant  should, 
like  that  of  the  plaintiff^  Cdiltaili  allegatidhd  to  show  his  title  as 
claimed*  aftd  he  ttiu^t  substantiate  them  with  proof.* 

^.  Ul^DER  GEJNEftAL  RuLeIs  Oi'^  PLfeAEflNd.  *--  In  othef  cases 
no  distinction  is  made  in  the  pleadings  owing  to  the  fact  that 
the  suit  is  advetse.  The  necessary  allegations  are  the  usual 
ones,  and  do  not  seem  to  be  controlled  by  the  provisions  of  the 
Mining  Adtfe.  Compliance  With  the  Milling  Acts  is  mattei'  of 
evidehce  only.* 

1.  Gronin  v.  Bear  Cr^ek  Cold  MIn.  thoHgh  title  to  the  premises  involved 

Co.,    (Idaho   1893)  ^2   Pac.  Repi  204;  had  not  yet  been  perfected  by  the  issue 

MatUngly  v,  Lewisohn,  8  Mont.  859,  13  of  the  patent.     Harris  v.  Yi.t\\ofrg,  117 

]Vlont.  408.  Cal.  484;  Moritz  v.  Lavelle,  77  Cal.  10; 

AnAnfwer  Sets  Up  ft  Good  DefisM^  to  Thompson  v,  ^pray,  72  Cal.  528;   Lee 

the  complaint  in  an  adverse  suit,  which  Doon  Vi  Tesh,  68  Cal.  43;  McFeters  v. 

avers  that  ho  claim  has  be6n  duly  filed  t^ierson,    15    Colo<    201.     Contra^    Bo- 

ih  the  Land  Office  by  ihe  plaintin,  cov-  hanon  v.  Howe,  2  Idaho  417. 

ering    the    premises    in    controversy.  Admiflsions  in  iPleading.  —  Citizenship 

Marshall  Silver  Mill.  Co.  v,  Kirtley,  12  must  be  proved  even  though  admitted 

Colo.  410.  by  the   pleading.      Rosenthal  v.  Ives, 

2i  Anthony  v,  Jillsoni  83  dal.  296;  2  tdaho   244)    Burke   v.  McDonald,  2 

Lee  Doon   vi  Tesh,  68^  Cal.  43;  Keeler  Idaho  646;    Iba  v.   Central   Assoc,  5 

V.  Trueman,   15  Colo.  143;    Schultz  v.  Wyoming  355.    Otherwise  of  an  admis- 

Allyn,  (Arizona  1607)  48  Fac.  ke^.  960;  sion  that  the  adverse  claim  has  been 

Ducie  V.  Ford.  8  Mont.  233*  duly  filed  in  the  Land  Office.     Burke 

(iituexiBhip  01  dorporationB.  —  An  aver-  t/.  McDonald,  2  Idaho  646;  Michael  v. 
ment  that  a  corporation  is  orgaiiized  Mills,    22    Colo.   439;    Iba  v.  Central 
under  the  laws  of  the  slate,  naming  it.  Assoc. «  5  Wyoming  355. 
is  a  sufficient  allegation,  and  it  need  ft.  Ducie  v.  Ford,  8  Mont.   233;  An- 
not   appear    from    the    pleading    that  thony   v,    jillson,   83   Cal.   296   [citing 
the  stockholders  are  citizens.     Doe  Vt  Morgan    v.    Tillottson,   73    Cah    520; 
Waterloo  Min.  Co.,  44  U.  S.  App.  204.  Jackson  v.  l4oby,  109  U.  S.  440;  Cham- 
See   also   Hammer  vi   C^arfield    Min.,  bers  v.  Harrington,  iii  U.  S.  353].     See 
etc.,   Co.,    I30   U.   Si  291.  affirming  6  also  Campbell  v.  Taylor,  3  Utah  325. 
Mont.   53;    MclCinley  v.  Wheeler,  130  4.  Anthony  v.  Jjllson,  83  Cal.  296. 
t).   S.  630.     Contra^  Thomas  v.  Chis-  tJnder  the  section  cited  (21  Stat,  at 
holm,  13  Colo.  105.  L.    505,    c.    140)   the   ruling  was    that 

**  In  considering  the  question  of  **  each  party  is  practically  a  plaintiff 
jurisdiction  in  the  federal  courts,  it  is  and  must  show  his  title;  that  there  can 
an  established  rule  that  when  a  corpo-  be  no  nonsuit^  but  that  if  neither  shows 
ration  organized  under  state  laws  is  a  title  the  verdict  must  be  special,  and 
party,  it  is  concliisively  presumed  that  the  title  of  course  remains  in  the 
the  stockholders  thereof  are  all  citizens  United  States,  so  far  at  least  as  the 
of  that  sute.  MuUer  v,  Dows,  ^4  U.  S.  litigating  parties  are  concerned."  Iba 
441.  Congress  was  familiar  with  this  v.  Central  Assoc,  5  Wyoming  355. 
rule,  and,  It  seems,  probably  intended  5«  The  latest  adverse  suit  of  import- 
to  establish  a  similar  rule  under  the  ance  is  that  of  Altobna  Quicksilver 
Mineral  Land  Act  of  1872."  Doe  v.  Min.  Co.  v.  Integral  Quicksilver  Min. 
Waterloo  Min.  Co.,  44  U.  ^«  App.  B04.  Co.,  114  Cal.  100,  crihcising  and  over- 

didsenBhip  Alleg^ati^ni  Keceuary  Only  ruling  Anthony  v*  Jillson,  83  Cal.  296. 

In    AdVetse  dnits.  — Ho  allegations  of  The  court  saidi      "Under  the    state 

citizenship  are  necessary  in  any  action  laws  either  party  may  bring  an  action 

other  than  adverse  suits  brought  un-  to  determine  an  adverse  claimi  but  the 

<lQr  th«  (United  States  statutes;    even  jurisdiction  and  the  procedure  govem- 
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8.  Verdict  ai^d  Tudgpient.  —  The  verdict  returned  in  an  adv^rsQ 

suit  need  not  be  special,  unless  special  verdicts  are  required  by 

ing  the  action  depends  entirely  UPQI  except  perhaps  in  the  nature  pf  (h9 

our  state  constitution  ^.qd  law9*    This  judgment  to    be    rendered."     Iba    v. 

action  seems  weU  adapted  to  the  object  C^eatrai  Assoc,  5  Wyoming  355. 

sought  to  be  accomplished  by  \.Yi^  Con-r  Nevada.  —  A  complaint  in  an  adverse 

gressiopal  law,  for  in  it  this  rights  of  suH  brppg^t  lender  the  local  A-ct  of  Feb. 

the  parlies  are  wholly  deteripiped  by  lo,  1873,  is  sufficient  \i  it  substantially 

the  Acts  of  Congress,  and  involve  t^e  copforips  to  the  language  of  the  stat** 

same  questions  as  to  the  relative  rights  ute.     It  need  9pt  allege  the  pendency 

jf  the  parties  which  the  officers  pf  the  of  a  coptest  before  the  land  department, 

Land  Office  would  otherwise  have  beep  or  that  the  defendant's  claim  i^  ipvaljd. 

required  to  pass  upon.     Put  it  does  not  kose  V.Richmond  Min.  Co.,  17  Nev. 

matter  to  the  state  court  whether  its  95i  affirmed  114    U.   S.   5J6;    Golden 

t'udgmept  cap  be  p^ade  available  ip  the  Fleece  Gold,  etc.,  Mip.  Co.  «/.  Cable 

^apd  0$ce  or  pot.     This  view  was  Copsol.  Goldi  etc.,  Mip.  Co.,  19  Nev. 

takep  by  this  coprt  ip  Quigley  v,  Gil-  313;  Scorpiop  Silver  Mip.  Co.  t/.  Mar- 

lett,  loi  Cal.  462,  where  it  was  said:  s^pp,   10  Kev.  $70,  fiverru/^n^  Blasdel 

*  The  actiop  was  brought  to  determipe  v,  Williaips,  9  Ney.  161. 

the  qpestiop  oif  the  right  of  possession  441^i^&   ^f  CitMeuhlp,  —  A  party 

of  certaip  mining  lapd,  ap4  that  w^  will  not  be  held  to  have  failed  ip  his  suit 

the  only  (^uestiop  involved.     The  court  becai^se  he  did  not  allege  or  prove  citir 

had  nothing  to  do  with  thp  proceedings  zen^hip,  where  no  objection  was  prop* 

in  the  Land  Office,  and  no  power  to  de-  erly  fpade  on  that  ground.     O'Reilly  v, 

termine  as  to  their  regularity  or  irregp?  Campbell,  176  U.  S.  418;  Garfield  Min,, 

larity,  sufficiency  or  ipsufficiepcy.'     To  etc.,  Co.  v.  Hammer,  6  MoPt.  53,  affirmeii 

the  same  e^ect  is  The  420  Min.  Co.  t/,  130  U.  S.  391;  Jackson  v.  Dines,  13  Colo. 

BuUiop  Min.  Co.,  9  Nev.  240,  3  Sawy-  90;  Adams  v,  Crawford,  116  Cal,  495. 

(U.  S.)  634.     It  was  there  held  that  the  l'l4to«  tp  9o  Anpiwl  work.  -*  In  suits 

Act  of  Copgress  simply  reapired  the  for  the  recoyery  of  possessiop  of  piin- 

contestapt  to  bring  such  action  as  was  ing  claims  which  are  pot  adverse,  a 

authorized  by  the  laws  of  the  state  ta  forfeiture   upder  sectiop   2322  of    the 

determipe  the  right  of  possession,  and  Revised  Statutes  is  matter  of  defense, 

that  such  action,  when  brought,  would  ^n4  must  be  specially  pleaded.   Bishop 

be  governed  and   determined   by  the  v,  Baisley,  2S  Oregon  J19;    Renshaw 

practice  and   rules  of  pleading  there  Vf  ^witzer,  6  Mopt.  464;  Morephapt  v, 

prevailipg,  irrespective  of  the  Act  qI  Wilson,  ^2  Cal.  263,  overruling  Pell  v. 

Congress    requiriug    the    suit    to    be  Brown,  92  Cal.  671. 

brought."    See  also  Quigley  v.  Gijlett,  Apd  this  rule  is  applicable  to  ap  adf 

lOT  Cal,  462;  Adams  z/.  Crawford*  1 16  yerse  suit  so  far  that  the  plaiptiff  peed 

Cal.  495;    Harris  v.  Kellogg,  117  Cal.  pot  prove  performance  of  the  annual 

484;  Perego  v.  Dodge,  9  Utah  3,  affirmed  work,  but  the  burden  is  op  the  defepd" 

163   U.   S.    160;    Bushpell   V.    Croolte,  ant  to  show  a  forfeiture.     O'Reilly  v, 

Min.,  etc.,  Co.,  la  Colo.  247,  148  U,  S.  Campbell.  ¥x6  U.  S.  418;   Qxn^^y  v, 

682;    Parley's  Park  Silver  Mip.  Co,  ^,  Gillett,  lo;  C^L462;  Harris  c/.  Kellogg, 

Kc^rr,  130  U.  S.  256;  Newman  v.  New-  )I7  Cal,  484, 

ton,  r4  Fed.  |lep.  634.  Forfeiture,    however,    peed    not  be 

Wyoming.  —  The  doctripe  of  the  text  specially  pleaded  in  an  adverse  suit, 

was  applied  in  a  late  Wyomipg  case  tQ  "  In  such  actiops,  thequestiop  whether 

all  the  pleadipg  subsequent  to  the  petir  the  plaiptiff  has  forfeited  apy  rights 

tiop ;    in   that,   additional    allegations  under  the  Acte  of  Copgress  is  neces- 

were  held  to  be  necessary.     The  court  sadly  involved,  and  need  not,  whea 

said:    "When    such    a  suit  is    com^  relied  upon  by  defendant,  be  specially 

ipepp^i  rightfully  ip  ^  state  courtt  the  pleaded.'*     Steel  v,  Q0I4,  Lead,   etc., 

rpies  of  pleading  ^d  practice  govern^  Mip.  Co,,  rS  Nev,  80, 

ing  the  actiop  wpich  is  selepted  by  the  The  laws,  custoins,  or  rules,  for  pop- 

copipUipipg  party,  ^Ad    the   remedy  eompltapce  with  vrhicli  a  forfeiture  is 

thereby   sought,   apply    tP    the    same  claimed,  need  pot  be  set  put  ip  the 

extent  ^d  witii  t^e  same  force  as  to  pleadipg.    Colpi^n  v,  Cleoi^nts,  g3  Cal, 

such   Ao    action   generftjjy,   unless    a  245;  Dptcfo  FU(  W%ter  CPr  fS'f  Mppn«]r» 

different    statutory    rule   is  provided,  12  Cal.  534. 
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local  statutory  provisions.*     The  judgment  for  possession  must 
be  limited  to  tne  claim  or  part  thereof,  the  right  to  which  is 

And  it  is  not  necessary  as  at  common  Bay  State  Silver  Min.  Co.  v.  Brown,  21 

law,  after  aUeging  the  facts,  to  con-  Fed.  Rep.  167. 

elude  "  that  thereby  the  claim  was  ior-  '*  In  an  action  by  the  patentee  of  a 

felted."     Bishop  v.  Baisley,  28  Oregon  placer  claim  to  recover  possession  of  a 

119.  vein  or  lode  within  its  boundaries,  an 

Abandonment.  —  The  defense  of  aban-  answer  alleging  that  the  vein  or  lode 

donment  of  a  mining  claim   may  al-  was  known  to  the  patentee  to  exist  at 

ways  be  introduced  under  the  general  the  time  of  applying  for  the   patent, 

issue.     Morenhaut  v.  Wilson,   52  Cal.  and  was  not  included  in  his  applica- 

263;    Bell  V,  Bed  Rock  Tunnel,  etc.,  tion,  weU  pleads  the  fact  which,  under 

Co.,    36  Cal.   214;    Bell  v.  Brown,  22  section  2333  of  the  Revised  Statutes, 

Cal.  671.  precludes  him  from  having  any  right 

Desoription  of  PremiMS.  —  For   cases  of    possession   of   the   vein   or  lode." 

which  have  discussed  the  requisites  of  Sullivan  7/.   Iron  Silver  Min.  Co.,  109 

complaints  in  describing  the  premises  U.  S.  550,  reversing  16  Fed.  Rep.  829. 

in  dispute,  see  Glacier  Mountain  Silver  In  ejectment  for  land  belonging  to 

Min.    Co.   V.   Willis,    127   U.    S.    471;  the  public   domain  and   used   by  the 

Grady  v.  Early,  18  Cal.  108;  Hamburg  plaintiff  for  agricultural  purposes,  an 

Min.  Co.  v»  Stephenson,  17  Nev.  449.  answer  which  seeks  to  justify  an  entry 

A  description  of  a  claim  as  "  situated  thereon  on  the  ground  that  the  land  is 

about  five  miles  from  the  Denver  and  valuable   for    mining    purposes    must 

Rio  Grande  railroad  track,  up  what  is  affirmatively  allege  facts  which  give  a 

known  as  '  Tie  Canyon,'  near  the  head  legal  right  to  enter  under  such  circum- 

of  the  right-hand  fork,  in  Utah  county,  stances.     Lentz  v.  Victor,  17  Cal.  272. 

Utah  Territory,"  is  bad  as  being  too  Claims  on  Town  SlteB.  —  For  actions 

indefinite.     Darger  «/.  Le  Sieur,  9  Utah  for  the   possession   of    claims    within 

192,  8  Utah  r6o.  limits  covered  by  a  patented  townsite, 

Description  of  Iignry.  —  For  sufficient  see  O'Keefe  v.  Cannon,  52  Fed.  Rep. 

description  in  a  complaint  to  quiet  title  898;  Richards  v.  Dower,  81  Cal.  44. 

of  the  injury  sustained  by  the  plaintiff,  1.  Altoona    Quicksilver  Min.  Co.  v, 

see  Pralus  v.  Pacific  Gold,  etc.,  Min.  Integral  Quicksilver  Min.  Co.,  114  Cal. 

Co.,  35  Cal.  30.  100;    Bennett  v,  Harkrader,  158  U.  S. 

Ownership.  —  A  general  allegation  of  441.    And  see  Pike  t/.  Sutton,  21  Colo, 

ownership  is  usually  sufficient  in  an  84. 

action  to  recover  possession  of  a  min-  "  The    form    of    the    verdict    was 

ing  claim,  Souter  v,  Maguire,  78  Cal.  sufficient.     Whether  it  would  answer 

543;  Thompson  v.  Spray,  72  Cal.  534;  the  purpose  of  the  parties  in  the  Land 

Hall  V.  Arnott,  80  Cal.  348;  O'Keefe  v.  Office  does  not  concern  us.     It  com- 

Cannon,  52  Fed.  Rep.  898;  or  in  a  bill  plies  with  all  the  requirements  of  our 

to  enjoin  trespass  thereon,  Thomas  v,  laws  and    practice."     Altoona  Quick- 

Nautahala  Marble,  etc.,  Co.,   8  U.  S.  silver  Min.  Co.  v.  Integral  Quicksilver 

A  pp.  429.  Min.  Co.,  114  Cal.  100. 

Poflseflsion.  —  In   an   action   to    quiet  Contra^  that  the  verdict  in  an  adverse 

title  to  a  mining  claim  *the  complaint  suit   must    show    that  the  successful 

need  not  allege  possession  in  the  plain-  party  is  entitled  to  possession  by  virtue 

tiff.     Landregan  z'.  Peppin,  94  Cal.  465.  of  having  complied   with  the  Mining 

Contra^   under    early    law,    Pralus    v.  Acts:      McGinnis   v.   Egbert.   8  Colo. 

Jefferson  Gold,  etc.,  Min.  Co.,  34  Cal.  41;  Manning  v.  Strehlow,  11  Colo.  451; 

558.  Thomas  v,   Chisholm,    13    Colo.    105; 

Where   possession   must  be  alleged  Burke  v.  McDonald,  2  Idaho  646.  See 

the  facts  must  be  pleaded  which  show  also  Bushnell  v,  Crooke  Min.,  etc.,  Co., 

its  character.     A  general  allegation  is  12  Colo.  247,  148  U.  S.  682. 

insufficient.    Smith  v.  Doe,  15  Cal.  100.  Deioription  of  Premiios.  —  The  verdict 

Answer.  —  For  cases  which  have  dis-  need  contain  no  description  of  the 
cussed  the  sufficiency  of  an  answer  in  premises,  but  will  be  sufficient  if  it  re- 
actions to  recover  the  possession  of  fers  for  such  description  to  the  com- 
mining  claims,  see  Pike  v.  Sutton.  21  plaint.  Colorado  Cent.  Consol.  Min. 
Colo.  84;  Mills  V.  Fletcher,  100  Cal.  Co.  v,  Turck,  50  Fed.  Rep.  888;  Haws 
142;  McTarnahan  v.  Pike,  91  Cal.  540;  v,  Victoria  Copper  Min.  Co.,  160  U.  S. 
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established  by  the  evidence.*  The  judgment  itself  need  not 
direct  the  issuance  of  the  writ  of  possession.  A  supplementary- 
order  to  that  effect  is  sufficient.* 

in.  IVSPECTIOV  07  Mnrss.  —  It  is  well  settled  that  a  court  of 
equity  has  the   power  to   compel   mine   owners   to   permit  an 

inspection  of  their  works  at  the  suit  of  a  party  who  can  show 

reasonable  ground  for  suspicion  that  his  lands  are  being  tres- 
passed upon  through  them.* 

303,  affirming  7  Utah  515.     The  prem-  (Rev.   Stat.    U.  S.,  §   724),  and   to  the 

ises  in  dispute  need  not  be  defined  with  motions  under   the  code  practice   for 

mathematical    or    scientific    accuracy,  admission  or  inspection  of  writings  or 

Colorado  Cent.   Consol.   Min.   Co.    v.  examination    of    the    parties,    before 

Turck,    50  Fed.    Rep.   888;    Argonaut  trial.     The   petitioner,  a  party   in   in- 

Consol.   Min.,  etc.,  Co.  v.  Turner,  23  terest  in  the  main  cause,  one  of  those 

Colo.  400.  whom  the  receiver  represents,  wishes 

Where  the  claim  as  described  in  the  to  examine  the  mines  in  charge  of  the 

complaint   is    larger   in    extent   than  receiver.     He  cannot  do  so  in  person, 

allowed  by  law  the  defect  is  cured  by  He  wishes  to  do  so  by  agent  in  whom 

the  verdict  which  confines  the  claim  he    confides.      He    is  entitled    to    this 

within  legal  limits.     Frohner  v,  Rodg-  knowledge.     It  is  for  himself    only, 

ers,  2  Mont.  179.  certainly  in   the   first  instance.     It  is 

Findings    of  Court.  —  For  cases  dis-  ordered  that  the  petitioner  have  access 

cussing  the  sufficiency  of  the  findings  to  the  mines  for  the  purpose  indicated, 

of  the  court  upon  the  questions  which  at  such  time  as  will  not  interfere  with 

arise  in   cases  of  this  character,  see  the  working  thereof,  either  in  person 

Larkin  v.  Upton,  144  U.  S.  19,  affirm-  or  by  any  one  agent  whom  he  may 

f/f^  7  Mont.  449,  5  Mont.  600;  McTarna-  select.     The  receiver  may  require  that 

han  V.  Pike,  91  Cal.   540;    Gelcich  v,  he    himself,    or    some    other    person 

Moriarty,  53  Cal.  217;  Pralus  v.  Pacific  selected  by  him,  shall  accompany  the 

Gold,  etc.,  Min.  Co.,  35  Cal.  30;  Butte  a^ent  selected  by  the  petitioner;  this 

Hardware  Co.   v,   Cobban,    13    Mont,  visit  to  be  limited  to  one  occasion,  the 

351.     See  also  Kahn  v.  Central  Smelt-  petitioner  to  be  at  liberty  to  employ  as 

ing  Co.,  102  U.  S.  641.  his  agent  Evan  H.  Davis."     Henszey 

1.  Keefe  v,  Doreland,  16  Mont.  16.  v,  Langdon-Henszey  Coal  Min.  Co.,  80 

2.  Landregan  v.  Peppin,  94  Cal.  465.  Fed.  Rep.  179. 

8.  Thornburgh  v.  Savage  Min.  Co.,  '*  The  plaintiff  must  have  an  order 
23  Fed.  Cas.  No.  13,986,  7  Morr.  Min.  to  inspect  at  all  reasonable  times,  upon 
Rep.  667,  I  Pac.  L.  Mag.  267;  Hens-  giving  one  day's  notice,  so  far  as  may 
zey  V,  Langdon-Henszey  Coal  Min.  be  necessary  to  ascertain  whether  the 
Co.,  80  Fed.  Rep.  179;  St.  Louis  Min.,  defendant  has  worked  into  the  plain- 
etc,  Co.  V.  Montana  Co.,  9  Mont.  288,  tiff's  land,  and  how  far  and  to  what  ex- 
oMrmed  152  U.  S.  160;  Blue  Bird  Min.  tent,  with  liberty  to  measure,  dial,  and 
Co.  V,  Murray,  9  Mont.  468;  Stock-  make  all  such  plans  or  surveys  as  may 
bridge  Iron  Co.  v.  Cone  Iron  Works,  102  be  necessary  for  that  purpose,  and  to 
Mass.  80;  Thomas  Iron  Co.  v.  Allen-  use  the  defendant's  machinery  for  de- 
town  Min.  Co.,  28  N.  J.  Eq.  77;  Ben-  scending  and  ascending,  doing  no  in- 
nitt  V.  Whitehouse,  28  Beav.  119;  jury  to  the  defendant's  works,  and 
Atty.-Gen.  v.  Chambers,  12  Beav.  159;  paying  the  defendant  any  expenses 
Lonsdale  v,  Curwen,  3  Bligh  168  note;  which  he  may  incur."  Bennitt  v. 
Walker  V.  Fletcher,  3  Bligh  172;  Lewis  Whitehouse,  28  Beav.  119. 
V.  Marsh,  8  Hare  97;  Blakesley  v,  Votioe  and  Hoaring.  —  It  is  better  that 
Whieldon,  i  Hare  176;  Bennett  v,  Grif-  such  an  order  should  not  be  made 
fiths,  30  L.  J.  Q.  B.  98;  Whaley  v,  without  service  of  a  notice  of  the  appli- 
Brancker,  10  L.  T.  N.  S.  155.  cation  and  a  hearing,  although  this  is 

"  The  motion  appears  to  me  to  be  not  always  necessary.     Thomas  Iron 

analogous  to  the  motion  made  for  the  Co.  v,  Allentown  Min.  Co.,  28  N.  J. 

production,   by    parties,   of   books  or  Eq.  77. 

writings  in  their  possession  which  con-  Secrority  for  DamagM.  —  The  party  in- 

tfun  evidence  pertinent  to   the  issue  specting  is  not  required  in  an  ordinary 
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JV.  M|8Q¥UAir|U)m9  IUtxws.  —  There  ^r^  m^ny  scattering 
case*  under  tha  different  fu:tion6  which  pi^y  be  brought  at  laur 
or  in  equity,  which  have  had  to  do  with  inattera  of  pleading  and 

procedure  where  the  sqbjec^m^tter  concerned  mines  and  rain- 
ing, and  which  are  not  subject  tQ  any  genei^  classification. 
These  cases  relate  to  such  matters  as  accounting*^  affidavit 
of  defense,^  conversion,"  criminal  proceedings,*  failure  of 
consideration  for  a  mining  lease,  ^  forfeiture  of  ndining  leases,^ 

case  tp  give  security  to  ppver  damage.  3»  CoAir^i(»ii,  —  Action  to  recover  the 

But  security  will  be  compelled  |f  the  value  of  coal  mined  upon  Unds  which 

Inspectipn  14  \\)m\y  to  necessitate  act«  the  plaintifl  hf^d  duly  declared  bis  inr 

that    will    cause    injury.    Bennett  v,  tention  to  pre-empt  under  section  2347 

Griffiths,  30  L.  J.  Q,  B,  98;  St.  Louis  ei  seq,  of  the  Revised  Statutes  of  the 

Min.,  etc.,  Co,  v.  ]V(ontanaCo.,9  Mont.  United  States,  but  to  which  he  had  not 

288,  affirmed  152  U.  S,  y6o.  at  the  time  obtained  title.     Evans  v, 

Coft4i.  —  Reasonable  expenses  of  the  Dur^^ngo  l^nd,  etc.,  Co.,  49  U.  6.  App. 

inspection    may   be   allowed   by   the  320. 

court  as  part  of  the  costs  of  the  case,  4.  CsivdiLgl    A*4ofl«  —  ImdlqtiMPti.  — 

Stockbridge    Iron    Co.   v.   Cone    Iron  For  congpir^y  in  ousting  complainants 

Wprifs,  102  Mass.  80,  from  a  mining  claim   under   section 

Appeal  an^  CortioraH.  ^~  Where  no  ap-  55o8  of  the   U.  S.    Revised   Statutes, 

peal  fi^om  an  order  for  the  inspection  U.  S.  v,  Ringeling,  8  Mont.  353. 

of  a  mine  is  provided  \^y  the  statute  For  '*  shooting  coal  off  the  solid/* 

which  gives  the  right  pf  inspection,  the  under  an  act  of  the  legislature  of  Mifrr 

prpceedings  may  be  reviewed  by  cer-  souri  passed  April  11,   1895.     In  this 

tiorari.     St.   Louis   Min.,   etc.,  Cp,  v,  case  the  court  reviews  American  legis* 

Montana  Co.,  9  Mont.  2S8,  affirmed  15a  lation  of  the  kind,  and  says  of  a  simi- 

U.  S.  160.  lar  law  of  Pennsylvania:    **  This  act 

Inspeptloi^  by  thu  Ooiurt.  —  That  a  proceeded  on  th^  line  of  the  Act  of  Par- 
lower  court  py  consent  of  parties  liament  [18  ^  19  Vict.,  c.  T08],  but 
es^amined  mines  and  work  done,  in  an  greatly  e^ttended  the  measures  looking 
aciion  to  quiet  title  to  a  mining  claim,  to  the  safety  of  miners.  Similar  enact- 
will  hay^  no  weight  in  a  court  of  review  menis  are  to  be  found  in  Illinois,  New 
in  determining  the  correctness  of  its  York,  Ohio,  and  many  pther  states." 
decision.  **  Such  an  inspection,  except  State  r.  Murlin,  137  Mo.  297. 
in  vpry  special  cases,  has  not  be^n  pro-  For  not  filling  up  an  abandoned  gas 
yided  for,  and  cannot  be  given  any  or  oil  well  as  required  by  section  2, 
weight  by  this  court."  pibble  v,  Cas^  Act  of  Feb,  9,  X693,  9  Ohio  Laws  24. 
tie  Chi^f  Qold  Mln.  Co.,  9  S.  Dak.  618,  State  v.  Oak  Harbor  Gas  Co..  53  Ohio 

}.  AoPonnting.  —  Bill  for  an  account*  St.  347. 

ing  of  the  amount  due  under  a  mining  I.  FaUw?  of  Cgsmld^ratum.  —  In   ac- 

l^ase.     Heckscher  v.  Trotter,  41  N.  J.  tions  upon  leases   to   search  for  and 

Eq.  502,  49  N.  J.  Eq.  251.  raise  mineral   in  a  certain   parcel  of 

^.  Ai9i4ayi^  w  Beilsiis^.  —  An  affidavit  ground,   failure    of   consideration    by 

of  defense  must  be  filed  in  an  action  to  reason  of  none  b^ing  contained  therein 

recover  money  due  for  minerals  raised  is  usually  matter  of  defense  and  must 

under  a  lease.    Johnston  v.  Cowan,  59  be  specially   pleaded.      Cook  v,    An- 

Pa.  St.  275;   Muhlenberg  v.  Jienning,  drews,  36  Ohjo  St,  174;    Consolidated 

it6Pa.  St.  138.     But  none  is  required  Coal  Co,  v.   Peers,   150  III.  344;    Mc- 

where  the  action  is  in  damages  for  Dowel!  v.  Hendrix,  67  Ind.  513;   Wil- 

the  nonperformance  of  the  lease  as  a  son  v.  Beech  Creek  Cannel  Coal  Co.,  7 

wholip,  Eshelman  v^  Thompson,  62  Pa.  Pa.  3uper.  Ct.  Rep.  941;  Kokomo  Na- 

St.  495;  nor  in  an  action  in  assumpsit  tural  Gas,  etc.,  Cp.  v,  Albright,  18  Ind. 

fpunded  upon  an  implied  contract  be-  App.  151. 

tween  a  mining  cpnipany  and  a  stock-  9.  ^ovfeiture  of  Kining  taMsi,'— For 

holder*  that  the  latter  should  pay  the  the  sufficiency  of  the  service  of  notice 

assessments  made  by  the  former  upon  in  actions  under  the  law  of  Nova  Scotia 

thp  stock,  Woodw^U  V,  Blu£E  Min.  Co.,  to    forfeit    mining    leases,    see  In  re 

t$  l^a.  St.  365,  Sword's  l«eas«,  9  Nova  Scotia  589;  Rag. 
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injunctions,*  joinder  of  claims,*  iiens  against  mining  corpora- 

tion3,      or      upon      minincr      nronertv-*      mininP"      coroorations.* 

parties  to  proceei 


tion3,     or     upon     mining     property,*     mining     corporations,* 

idlngs  oT  various  Iclnds,*  actions  for  personal 


».  ToVm,  X4  Nov»  Scotia  3Qg;  Re|r.  v.  The  term  **  mining  ground,"  used 

I^lje,  i6  Nova  Scotia  130J   Wallace  v.  In  a  finding  of  the  court  in  a  case  to 

Creelman,  1$  Nova  Scotia  546.  foreclose  a  statutory  lien  for  labor  and 

In  an   action   for  relief  against  th^  material,  is  sufficient  to  designate  and 

forfeiture  of  a  mining  lease  for  m>n-  include  the  property  involved,  and  is 

payment  of  rent,   the  answer  alleged  equivalent     to    the    statutory    phrase 

that  the  lessees  had  failed  to  furnish  "  mining  claim."    Bewicjc  v.  Muir,  B3 

monthly  statements  of  the  ore  mined,  Cal.  368,  373. 

as  required  by  the  lease;  that  they  had  Under  section  11^5  of  the  Californi4 

committed   waste;    that  they  were  in-  Code  any  number  of  persons  claiming 

solvent;  and  that  the  property  was  in  liens  against  the  same  mining  property 

danger  of  being  disraemoered  or  de-  may  join  as  plaintiffs  in  an  action  to 

stroyed  by   the  creditors  and   unpaid  foreclose.     Malone  v.  Big  Flat  Gravel 

workmen   for  the  purpose  of  securing  Min.  Co.,  76  Cal.  578. 

their  debts.     It  was  held,  on  demurrer,  4.  Xiiujig    Corporations.  —  For    cases 

that  all   these   matters  were  proper  to  which    have    discussed    the    requisite 

be  considered  in  determining  whether  parties   and    matters  of  practice  and 

relief  should  be  granted.     Sunday  Lake  pleading  necessary  to  a  bill  in  equity 

Min.  Co.  V.  Wakefield,  72  Wis.  204.  to  charge   a  mining    corporation,   its 

1.  Ii^nnotions.  —  Bills  of  injunction  directors  and  stockholders,  with  the 
to  restrain  the  mining  of  valuable  ores  debts  of  the  concern,  under  Act  of  July 
on  mining  locations  the  title  to  which  18,  1863,  still  in  force  in  Pennsylvania^ 
is  in  dispute,  St.  Louis  Min.,  etc.,  Co.  see  Young  v,  Allegheny  Oil  Co.,  10 
V.  Montana  Min.  Co.,  58  Fed.  Rep.  129;  Phila.  (Pa.)  525,  30  Leg.  Int.  (Pa.)  13; 
Thomas  v,  Nantahala  Marble,  etc.,  Archer  v.  Rose,  3  Brews.  (Pa.)  264; 
Co..  8  U.  S.  App.  429;  Waterloo  Min.  Hoard  v.  Wilcox,  47  Pa.  St.  51 ;  Sheriff 
Co.  V,  Doe,  82  Fed.  Rep.  45;  Erhardt  v.  Globe  Oil  Co.,  i  Brews.  (Pa.)  489. 
V.  .Boaro,  113  U.  S.  537;  Bishop  v.  Under  Massachusetts  statute,  see  Mc- 
Baisley,  28  Oregon  no;  Bullion,  etc.,  Rae  v.  Locke,  118  Mass.  269. 

Min.   Co.  V,   Eureka  Hill  Min.  Co.,  5  6.  Parties.  —  Only  persons  in  privity 

Utah  3.     And.  see  Merced  Min.  Co.  v.  with   the   United   States,  by  virtue  of 

Fremont,  7  Cal.  317;  Boston  Franklin-  having  duly   located  the  premises   in 

ite  Co.  V.  New  Jersey  Zinc  Co.,  13  N.  question  as  a  mining  claim,  can  attack 

J.  Eq.  215;    Hurley  v.  Delaware,  etc.,  a  patent  which   has  been   previously 

Canal  Co.,  5  Pa.  Dist.  Rep.  257.  issued    therefor.      New    Dunderberg 

Action  on  a  bond  given  to  obtain  an  Min.  Co.  v.  Old,  49  U.   S.  App.  201 ; 

injunction  against  interference  with  the  Hermocilla    v.   Hubbell,    89    Cal.    5; 

possession    of    a    mine.     Donahue   v,  Meyendorf  v.    Frohner,   3    Mont.   282 

Johnson,  9  Wash.  187.  (Wade,  C.  J.,  dissenting). 

2.  Joinder  of  Claims.  —  After  suit  has  In  an  action  to  restrain  further  tres- 
been  brought  several  mining  claims  pass  on  the  land  of  the  plaintiff  in  the 
cannot  be  united,  each  having  a  por-  mining  of  coal,  and  for  an  accounting, 
tion  of  the  outcrop,  for  the  purpose  of  both  the  principal  and  the  agent  who 
asserting  a  right  to  follow  a  vein  upon  has  been  doing  the  work  are  properly 
its  dip,  when  said  right  does  not  exist  joined  as  defendants.  United  Coal 
within  th3  said  claims  considered  Co.  v.  Canon  City  Coal  Co.,  (Colo, 
separately.  Cheesman  v,  Shreeve,  40  1897)  48  Pac.  Rep.  1045.  Compare 
Fed.  Rep.  787.  Slockbridge    Iron    Co.    v.   Cone   Iron 

8.  Liens.  —  The  statutory  liens  given  Works,  102  Mass.  80.     Both  lessor  and 

against     mining    corporations    in    the  lessee    are    also    properly    joined    as 

upper  peninsula  of  Michigan  are  to  be  plaintiffs  in   such   an  action.     United 

enforced  by  action  in  the  same  manner  Coal  Co.  v^  Canon  City  Coal  Co.,  (Colo, 

provided   for  the  enforcement  of  liens  1897)  48  Pac.  Rep.  1045. 

generally.     And  it  makes  no  difference  Where  one  lessee  brings  an  action 

whether  the  corporation  is  domestic  or  against  a  lessee  in  possession  of  the 

foreign.     McLaren  v.  Byrnes,  80  Mich,  land  for  the  purpose  of  mining  coal, 

275.  claiming  priority  of  right,  the  owner 
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injuries,*  and  recovery  of  bodies  of  entombed  miners.* 

must    be    joined    as     a    defendant,  results  in  death,  cannot  be  brought  by 

Porter  v,  Noyes,  47  Mich.  55.  a  personal  representative.     It  lies  only 

1.  Personal  Iignries.  —  Section  16,  c.  at  the  suit  of  the  widow,  lineal  heirs  or 

93,  111.  Rev.  Stat.,  requires  "  the  owner,  adopted  children,  or  persons  dependent 

agent,   or  operator  of  coal   mines  to  for  support  upon  the  deceased,  in  the 

keep  a  sufficient  supply  of  timber,  when  order  named.     Beard  v.   Skeldon,  113 

required,  to  be  used  as  props,     *    *    *  HI.  584,  13  111.  App.  54;    Consolidated 

and  to  send  down  such  props  when  re-  Coal  Co.  v.  Yung,  24  111.  App.  255. 

quired."     In  an  action  for  personal  in-  2.  Seoovery    of   Bodies    of    Entombed 

juries  under  this  section,  a  complaint  Xiners.  —  The    Act    of    May    9,    1889 

which  only  charges  a  failure  to  furnish  (Brightly's    Purdon    1340),   for  the  re- 

and  set  props  states  no  cause  of  action,  co very  of  bodies  of  entombed  miners, 

Consolidated  Coal  Co.  v.  Rung,  24  111.  contemplates  a  full   hearing  with  no- 

App.  255.  tice.     The  court  will   appoint  a  com- 

A  suit  under  the  Illinois  acts  for  the  missioner    to    take     testimony.     Mal- 

safety  of  miners,  for  an  injury  which  itsky's  Appeal,  6  Kulp  (Pa.)  6. 
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MINUTES. 

By  Alfred  Pizey. 


I  DsmriTiOK  aitb  Vatitbb,  27. 

'  U   G0KTEKT8»  28. 

in.  81GKIHG  KnnjTsa^  29. 

IV.  AXEHBHEVTa^  29. 

CROSS-REFERENCE. 

As  to  i€tking  judges  minutes  to  Jury  roatn^  see  article  JURY^  vol.  12, 
P-  597- 

L  DSTIKITIOV  AITB  Vatxtbe.  —  What  are  commonly  known  as 
minutes  of  the  court  are  memoranda  of  the  proceedings,  made 
by  the  clerk  in  his  minute  book,  or  by  the  judge  when  no  clerk 
is  provided,  and  the  basis  of  the  record  afterwards  made  there- 
from.* Where  the  minutes  are  thus  considered,  they  are  only 
temporary  authority  for  the  proceedings  which  they  detail,  and 
are  superseded  by  the  final  or  complete  record.*     But  such  a 

1.  Kinney's  Law  Diet.;  Barnes  v,  that  the  minutes  have  been  entered  up 
Lee,  I  Cranch  (C.  C.)  430;  Sprague  v.  by  the  judge  instead  of  by  the  clerk. 
Litherberry,  4  McLean  (U.  S.)  443;  McClerkin  v.  State,  20  Fla.  879;  Meal- 
Weed  V,  Weed,  25  Conn.  337;  Davidson  Jng  v.  Pace,  14  Ga.  596. 
V.  Murphy,  13  Conn.  218;  Wales  v.  8.  Pierce  w.  Goodrich,  47  Me,  173; 
Smith,  13  Conn.  217,  note  a\  Com.  v.  Longley  v.  Vose,  27  Me.  179;  Read  v. 
Chambers,  i  J.  J.  Marsh.  (Ky.)  108;  Sutton,  2  Cush.  (Mass.)  115;  Pruden 
Weighorst  v.  State,  7  Md.  450;  Taylor  v,  Alden,  23  Pick.  (Mass.)  184;  Harvey 
V.  Com.,  44  Pa.  St.  131;  dissenting  v.  Brown,  i  Ohio  268. 
opinion  of  Sneed,  J.,  in  Moore  v.  State,  The  minute  book  is  no  part  of  the  rec- 
3  Heisk.  (Tenn.)  493.  ords  of  the  court.     Kentucky  Gravel- 

"  Daily  minutes,  taken  by  the  clerk  road  Co.  v.  Com.,  (Super.  Ct.  1895)  16 

and  sanctioned  by  the  court,  are  only  Ky.  L.  Rep.  153. 

memoranda  to  assist  the  memory  of  A  mere  recital  on  the  minutes  that 

the  clerk  in  making  up  the  records  of  the  defendant  was  sentenced  is  not  a 

the  court."     Barnes  v,  Lee,  i  Cranch  judgment  of  the  court  from  which  an 

(C.  C.)  430.  appeal  will  lie.     People  v.  Lenon,  77 

Entry  of  XimitM  by   Judge.  —  Even  Cal.  308. 

where  the  court  has  a  clerk  whose  duty  *'  The  copy  of  the  minutes  forms  no 

it  is  to  make  daily  minutes  of  the  pro-  part  of  the  record,  and  cannot  be  con- 

ceedings,  it  is  not  a  valid  objection  sidered  as  the  foundation  of  an  assign- 
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Contmts. 


distinction  is  by  no  means  universal.  The  minutes  are  often  of 
the  record  itself,  either  by  force  of  law  or  by  the  practice  of 
courts.* 

n.  COVTEKTB.  —  What  the  minutes  shall  contain  will  depend 
on  usage  in  the  particular  court,  and  the  laws  by  which  its  con- 
duct is  governed.  It  may  be  generally  said  that  they  consist  of 
memoranda  of  the  various  formal  steps  taken  in  a  cause,  and  of 
the  actual  court  proceedings;  these  latter  usually  transcribed 
from  the  calendar  of  the  judge.* 


ment  of  errors.  The  statute  makes  a 
clear  distinction  between  the  daily 
entries  on  the  minute  book,  ^«id  the 
complete  record  which  is  to  be  made 
up  in  the  vacation  and  entered  in  the 
book  of  records.  The  former  is  in- 
tended to  prevent  mistakes  In  enjt«ring 
the  orders  of  the  day,  and  to  detect 
them  where  they  are  made.  The  latter 
is  considered  the  record  of  the  eaiifie, 
and  supersedes  the  necessity  of  any 
further  recurrence  to  the  minute 
book."     Harvey  v.  Brown,  i  Ohio  268. 

1.  See  generally  article  Reco^;  a}^Q 
the  following  cases:  Washington, 
et^.,  Stwm-Pa^fce(  Co,  v.  Sickies,  24 
How.  (U.  S.)  333;  Cromwell  v.  Pitts- 
burg  Bank,  2  Wall.  Jr.  (C.  C.)  569; 
Matter  of  Colenjan,  15  Blatchf.  (U.  3.) 
406;  Com.  r.  C}iamb«rs,  f  T.  J.  Marsh. 
(Ky.)  fo8;  3oteler  v,  Sdat^.  8  Oill  k  J. 
(Md.)  381;  MafttQr  0/  Christern,  43  N. 
Y.  Super.  Ct.  523.  56  How.  Pr.  (N.  Y.) 
5;  Gibsofi  v.  Partee,  2  Dev.  &  B.  L. 
(li.  Car.)  530;  Pfttersoa  v.  Vann,  83  N. 
Car.  118;  Ruggles  V,  Gaily,  9  RawLe 
(Pa.)  232;  Com.  V,  Towles,  5  Leigh 
(Va.)  743;  Peterson  v.  State,  45  Wis. 
535;  Reg.  V,  Yeoveley,  8  Ad.  &  El.  806, 
35  E,  C.  JL.  5S^. 

%,  17h^.  ^''  Every  «iitry  is  a  state- 
meat  of  tHe  .act  of  tK«  ooun,  aod  must 
be  presumed  to  be  made  by  itA  direc- 
tion, ekher  by  a  particular  order  for 
that  eniry  or  by  8l  general  order^  or  by 
a  gieneral  and  recognized  usage  and 
practice  which  presupposes  such  an 
order.  We  must  therefore  presume 
thai  l\it  several  entries  on  tbe  docket 
under  this  acjtioo  were  made  by  die 
cjkrk  \>j  proper  A«tbori.ty."  Read  if, 
Sutton,  2  Cush.  (Mass.)  115. 

WWMr  9f  ]l«Mi«  the  Sntriai.  — in 
a<i  eM'ly  case  in  Ohio  it  was  held  that 
the  ffiiniKes  should  be  entered  with 
th(e  saline  precision  as  the  record  itsejif . 
The  court  said:  "  It  may  not  be  im- 
propeTj  however,  to  make  a  remark  on 
themaanerifi  which  the  entries  siiould 
be  «»ade  4>%  the  daily  miAjates  of  the 


court.  Although  the  eighty-seventh 
section  of  the  Judiciary  Act,  which  re- 
quires (he  proceedings  to  be  entered, 
read,  and  signed,  does  not  prescribe 
the  foroi  in  which  the  minutes  shall  be 
kept,  or  expressly  require  the  orders, 
judgments,  a#id  decrees  to  be  entered 
at  length,  or  direct  the  clerk  to  pursue 
the  exact  form  of  those  entries  in  mak- 
ing up  the  recpfdi  yet  that  course 
would  be  tl^  most  safe  one,  and  would 
be  most  conformable  to  the  spirit  of  the 
statute.'  This,  however,  has  not  been 
the  OQiBiPon  construction  given  to  that 
section  by  the  clerks  throughout  the 
state.  Maoy  oi  them  tiaye  considered 
the  minutes  as  concise  mefnx>randa  of 
the  proceedings  of  the  day,  from  which 
full  records  were  to  be  made  up  in  the 
vacation,  and  if  those  memoranda  were 
sufficiently  explicit  to  enable  them  Lo 
make  ti^e  record  with  cert^^inty  ajod 
c^orrectness  they  have  considered  l.bcm 
as  made  in  conformity  with  the  statute. 
This  construction  has  probably  resulted 
from  the  r^^^son  give^  in  the  sjtatute 
for  requiripg  the  duty,  which  is  '  to 
prevent  errors  in  entering  the  judg- 
ments, orders,  and  decrees  of  each 
court.'  It  is  the  opision  of  this  court, 
however,  that  the  correct  course  is  to 
make  the  entries  with  t^e  same  tech- 
nical precisjofQ  as  is  required  in  the 
complete  record  s^9j^  up  in  vacation." 
Harvey  v.  Brown,  j  Ohio  268. 

Xinvto  Dooketf.  —  In  Wilson  v.  State, 
69  Ga.  224,  the  court  considered  it  to 
be  the  better  practice  to  keep  the  min. 
utes  x)f  both  civil  and  criminal  causes 
in  the  same  docket,  but  decided  that  it 
was  not  an  absolute  requirement  under 
the  law. 

MbiHbM  U  tib»  Judge.  —  The  minutes 
made  by  the  judge  in  the  course  of  the 
proceedings  are  no  part  of  the  court 
record,  but  mere  private  meo:u)randa. 
Though  designed  in  ^ait  as  a  commu- 
nication to  the  clerk,  they  have  no 
more  legai  force  as  such  than  an  oral 
commuoicadoA   would    have.      Milier 
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Ut  9i«irfir0  ItOitntk  -^  It  is  frequently  provided  by  the  stat- 
ttte  that  the  minuted  shall  be  signed  by  the  judge.  But  these 
lawd  are  Hot  Usually  mandatory  so  as  to  invalidate  the  minutes 
in  case  they  are  left  unsigned^^  And  it  seems  that  in  those 
stales  where  the  statute  directs  that  minutes  shall  be  signed  by 
the  judge,  the  minutes  of  the  court  are  considered  as  a  part  of 
the  record  and  not  mere  memoranda  of  the  clerk.* 

lY.  AM£in><tirf i.  —  The  power  to  amend  its  minutes  to  make 
them  correspond  to  the  truth  is  inherent  in  a  court,  and  is  lib« 
endly  exercised  in  both  criminal  and  civil  cases.' 

V.   Wolf,  63  Iowa  233;   Burroughs  V4  or  remembrance  of  the  proceedings  in 

Ellis,  76  Iowa  649;  State  v.  Manley,  63  a  book,  which  was  finally  designated 

Iowa  344;    Towie  v,  Leacox,  59  Iowa  as  the  '  minute  book.'     But  this  book 

43^   Traer  v.  Whitman,  56  Iowa  443;  is  a  thing  of  very  modern  date.     In  it 

Case  V.  Flato,  54  Iowa  64;  Rogers  v,  the  clerk  keeps  a  brief  account  of  the 

Morton,  51  towa  709;  Keller  V4  Killion,  proceedings  of  the  court,  but  such  ac- 

9  Iowa  329;    Moore  v.  Brown,  10  Ohio  count  is  never  verified  or  attested  by 

198;    Henley  v,  Kinley,  16  Mo.  App.  the  signature  of  the  judge.     It  is  not, 

176.  however,  the  only  form  of  preserving 

By  statute,  Tenn.  Annot.  Code  1896,  a  memorial  or  remembrance  of  the  pro* 

§  4597*  the  judge's  notes  may  be  con-  ceedings  and  acts  of  a  court,  nor  is  it 

sidered  sin   a   proceeding  to  amend  a  the  most  satisfactory  or  trustworthy, 

record.     Otherwise  in  the  absence  of  because    it    rests    entirely    upon    the 

statute.      Williams   v,    Tenpenny,    i\  intelligence  and  ddelity  of  the  subordi- 

tiumph.  (Tenn.)  1^6.  nate  clerk  who  happens  to  have  the 

In  England  the  judge's  notes  of  evi-  charge  of  it." 

dence  taken  inva  voce  are  available  for  8.  California,  —  Kaufman   v.  Shain, 

the  appellate  court,  but  litigants  have  In  Cal.  16,  52  Am.  St.  Rep.  139;  Sulli- 

no  right  to  such   notes    except  as   a  van  v,  Hume,  (Cal.  1893)  33  Pac«  Rep. 

matter  of  courtesy  on  the  part  of  the  iiai. 

judge.      Brown's   Law   Diet.   (2d   ed.)  Georgia,  —  Saffold  v.  Banks,  69  Ga« 

370.  289;  Brady  v.  Little,  21  Ga.  132. 

Xotion  for  Hew  Mai  on  the  Judged  Indiana.  —  Hartford  Security  Co.  9. 

IClntiteB.  —  For  the  minutes  of  the  judge  Arbuckle,  123  Ind.  518. 

in  their  relation  to  motions  for  a  new  Louisiana.  —  State  v,  Grandison,  49 

trial,  see  article  New  Trial;  also  Tay-  La.  Ann.  1012;  State  v.  Tessier,  32  La. 

lor  V.   Holt,   3  H.   &  C.  454,  note  a\  Ann.    1227;    State  v.   Revells.  31  La. 

Stephenson  v.  Dulhanty  2  Nova  Scotia  Ann.  387;  State  v.  Smith,  31  La.  Ann. 

339;  Copp  V.  Etter,  2  Nova  Scotia  304.  406;  Hardy  v,  Stevenson,  26  La.  Ann. 

1.  Barilett    v.    Lang,    2    Alai    161;  236;  State  v.  Branch,  25  La.  Ann.  115; 

Frazier  e/.  Praytor,  36  Ala.  692;  Wilson  State  v.  Onnmachti   10  La.  Ann,   198; 

V.  State,  69  Ga.  224;  Justices  v.  House,  State  v.  Gates,  9  La.  Ann.  94.     And  see 

20  Ga.  328.     But  see  Johnson  v.  John-  Robertson  r.  Travis,  5  La.  Ann.  401. 

son,  2  Heisk.  (Tenn.)  ^1\^  distinguished  Massachusetts,  —  Tilden   v»  Johnson, 

in  Moore  v.  State,  3  Heisk.  (Tenn.)  493.  6  Cush.  (Mass.)  354. 

Minutes    which    are    left    unsigned  North  Carolina. — State  Vt  McAlpin, 

through   unavoidable   accident,  as  the  4  Ired.  L.  {^.  Car.)  140. 

sickness  or  death   of   the  juage,   are  Ohio.  —  Elliott  v.   Plattor,  43   Ohio 

not  less  authoritative  on  that  Account.  St.  198. 

Moore  V.  State,  3   Heisk.  (Tenn.)  493;  TVjraj.  —  Rodriquez  v.  State,  32  Tex. 

State  V.  Farrow,  8  Baxt.  (Tenn.)  571.  Crim.   Rep.  259;    Burnett  v.  State,  14 

8.  Moore  v.  State,  3  Heisk.  (Tenn.)  Tex.   455;    English  v.  State,  34  Tex. 

493,  Sneed,  J.,   dissenting;    Matter  of  Crim.  Rep.  190. 

Christern,  43  N.  Y.  Super.  Ct.  523,  56  "  The  minutes  of  court  may  be  cor- 

How.   Pr.  (N.  Y.)  5,  where  the  court  rected   in   a  criminal  as  well  as   in  a 

said:    **  In  the  course  of  time  rolls  of  civil  cause.     The  correction   may    be 

parchment  fell   into  disuse,   and    the  made  out  of  term  or  at  a  subsequent 

usage  sprang  up  of  keeping  a  memorial  term,  and  although  a  different  judfge  is 
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AmimJmwitfc                               MINUTES^  Aimaiidmeiiti. 

Ai  to  Cl«rioal  Xiitakes  of  minor  importance,  no  notice  to  parties  of 
a  correction  of  the  minutes  or  formal  hearing  thereon  would 
seem  necessary.*  Otherwise  where  the  correction  would  affect 
the  rights  of  the  litigating  parties.* 

By  What  Court.  —  An  amendment  of  the  minutes  can  be  made 

only  by  the  court  to  which  they  belong.* 

on  the  bench.     State  v,  Folke,  2  La.  order  from  which  an  appeal  will  lie. 

Ann.  744.     There    is    no    doubt    that  Griess   v.  State  Invest.,  etc.,  Co.,  93 

when  the  minutes  fail  to  state  the  pres-  Cal.   411;    Fay   &.   Wenzell,    8    Cush. 

ence  of  a  defendant  in  court  on  a  crimi-  (Mass.)  315;    Rumsey  v.  Cunningham, 

nal  trial,  and  the  fact  is  that  he  was  18  Nova  Scotia  20,  6  Can.  L.  T.  138. 

present,  the  minutes  may  be  corrected  1.  *'  It  was  further  said  that  the  ex- 

so  as  to  show  the  truth.     It  may  be  tended     record    was    invalid    because 

done  either  before  the  lower  court  has  made   without   notice.     But  this    was 

lost  jurisdiction  by  granting  an  appeal,  not  a  case  for  notice.     Surely  a  court 

or  if  done  after  appeal  the  corrected  of  record  need  not  give  notice  to  all  the 

record  will  be  brought  up  under  a  writ  world  to  come  in  and  show  cause  why 

of  certiorari  from  this  court.     State  v.  it  should  not  make  its  record  conform 

Gates,  9  La.  Ann.  94;  State  v.  Carroll,  to   the  truth  of  the  case.     Any  parly 

not  yet  reported."     State  v.  Re  veils,  31  who  supposes  he  can  show  such  cause 

La.  Ann.  387.     See  also  People  v,  Mc-  should  apply  to  the  court  to  have  the 

Nulty,  (Cal.   1891)  26  Pac.   Rep.   598;  record  set  aside  or  expunged  after  it  is 

People  «/.  Murback,  64  Cal.  372.  made.     Then  as  to  the  objection  that 

**  The  minutes  can  at  any  time  be  the    record    was    extended    upon   the 

corrected,  as  was  done,  to  make  them  application  of  Vinal,  who  was  not  in- 

correspond  with  the  truth,  and  being  terested  in  the  premises  demanded  in 

under  the  eye  of  the  judge,  who  bylaw  this  suit.     If  he  had  an  interest  in  the 

takes  part  in  the  proceeding,  no  evi-  demanded   premises,  or  if  he  had  no 

dence  is  necessary."     State  v.  Branch,  interest,    it    would    not    be    material. 

25  La.  Ann.  115.  The  court  might  amend  their  records 

"  When  the  minutes  of  an  order  are  upon  their  own  motion,  or  upon  the 
spoken  to,  I  understand  that  nothing  motion  or  suggestion  of  any  one  inter- 
can  be  done  at  variance  with  the  order,  ested.  It  is  not  a  proceeding  in  which 
but  additions  or  variations  may  be  there  need  be  any  parties.  It  is  the 
made,  so  as  to  carry  out  the  intention  act  of  the  court  itself,  correcting  its 
of  the  court  in  pronouncing  it."  Hen-  own  records  to  make  them  conform  to 
drie  v.  Beatty,  29  Gram's  Ch.  (U.  C.)  the  truth  of  the  case. "  Balch  t/.  Shaw, 
423.  7  Cush.  (Mass.)  282. 

Mississippi.  —  In     Mississippi     such  2.  State  z\  Howard,  34  La.  Ann.  369; 

correction   can   only   be  made  during  State  z/.  Revells,  31  La.  Ann.  387;  State 

the  term,  except  by  express  statutory  v.  Smith,  31  La.  Ann.  406. 

provision,  or  when  the  error  appears  8.  McBride   v.   Bryan,   67  Ga.    584; 

of  record.     McCarthy  v.  State,  56  Miss.  Kneeland  v.  State,  63  Ga.  641 ;    Doyle 

294;    Corn  well  v.  State,  53  Miss.   385;  v.  Gallant,  14  Nova  Scotia  86, 

Cachute  z/.  State,  50  Miss.  165;  Mobley  The  register  in  chancery  is  author- 

V.  State,  46  Miss.  50T ;    Boon  v.  Boon,  ized,  under  section  2302  of  the  Alabama 

8  Smed.  &  M.  (Miss.)  318.  Revised  Code,  to  act  in  place  of  a  dis- 

Kot  an  Appealable  Order.  —  It  seems  qualified  probate  judge  and  complete 

that  an  order  of  the  court  correcting  or  his   minute   entries.     Box  v.  Dellt,  47 

refusing  to  correct  its  minutes  is  not  an  Ala.  729. 
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MISCEGENATION. 

The  Indietiimt.  —  Miscegenation  is  the  intermarriage  of  persons 

of  different  races.  Several  of  the  states  have  statutes  which 
forbid  such  intermarriage  between  white  persons  and  negroes  or 
those  of  negro  ancestry.  The  offense  is  purely  statutory,  having 
no  existence  at  common  law ;  and  in  framing  the  indictment  the 
form  of  the  statute  should  be  followed.*     The  fact  of  marriage 

is  an  essential  ingredient,  and  must  be  positively  averred  and 
proved.* 

1.  Pace  V.  State,  69  Ala.  231;  Green  that    it    did   not  charge    any    offense 

V,  State,  58  Ala.  191 ;  Hoover  v.  State,  known  to  the  law,  and  because  it  did 

59  Ala.   57;    Linton   r.  State,  88  Ala.  not  allege  that  said  party  married  a 

216;  Scott  V.  State,  39  Ga.  321 ;  State  v.  negro  within  the  third  generation  in- 

Gibson,  36Ind.  389;  Minvielle'sSucces-  elusive.     But  it  was  held  that  the  in- 

sion,  15  La.  Ann.  342;  Frasher  f.  State,  dictment  was  good,  and  that  it  was  not 

3  Tex.  App.  265;  Moore  V.  State,  7  Tex.  necessary    to    follow    the    alternative 

App.  608;    Fran9ois  v.  State,   9  Tex.  form  of  the  statute.     An  indictment, 

App.  145;  Jones  v.  Com.,  80  Va.  538.  however,  might  be  so  framed  in  a  case 

In  Alabknuk,  an  indictment  charging  like  this,  as  to  meet  the  proof  on  the 
that  **  John  Blue,  a  negro  man,  and  trial,  by  containing  two  counts;  one 
Martha  Linton,  a  white  woman,  did  charging  that  the  defendant  married  a 
intermarry  or  live  in  adultery  6r  forni-  negro,  the  other  charging  that  he  mar- 
cation  with  each  other,  against  the  ried  a  person  of  mixed  blood,  etc.  In 
peace,"  etc.,  has  been  held  sufficient,  the  same  case  the  defendant  also  filed 
Linton  v.  State,  88  Ala.  216;  Hoover  v,  a  motion  in  arrest  of  judgment,  on  the 
State,  59  Ala.  57.  ground  that  the  indictment  failed   to 

In  Indiana,  a  conviction  for  miscege-  charge  the  name  of  the  woman  or  negro 

nation  has  been  had,  upon  an  indict-  that  defendant  was   charged   to  have 

ment    charging    the    defendant    with  married.     It  was  held  that  this  defect 

having    "  unlawfully   and    knowingly  in   the  indictment  should   have   been 

married,  in  the  county  and  state  afore-  taken  advantage  of  by  motion  to  quash, 

said,   one    Jennie    Williams,    a  white  and    not    by   a   motion    in    arrest    of 

woman  of  this  state,  he  then  and  there  judgment. 

having  one-eighth    part    or    more    of  8.  In   Moore  v.  State,  7  Tex.  App. 

negro    blood."     State    z\    Gibson,    36  608,  the  court  said:    **  In  a  prosecution 

Ind.  389.  against    a    white  person    for    having 

In  Texas,  the  statute  prohibiting  mis-  knowingly  intermarried  with  a  negro, 
cegenation  is  in  an  alternative  form,  or  for  continuing  to  cohabit  with  such 
forbidding  the  marriage  of  a  white  negro,  within  this  state,  after  an  inter- 
person  with  **  a  negro  "  or  with  **  a  marriage  either  in  or  out  of  this  state, 
person  of  mixed  blood,  descended  from  the*  fact  of  marriage  is  an  essential 
nsgro  ancestry  to  the  third  generation  ingredient  and  must  be  positively 
inclusive,  etc."  In  Frasher  t/.  Slate,  3  averred  and  proved.  *  *  *  The 
Tex.  App.  265,  the  indictment  charged  indictment  should  have  averred  that 
that  **on  March  18,  A.D.  1875,  in  the  the  defendant,  being  a  white  person, 
county  of  Gregg  and  state  aforesaid,  did  knowingly  intermarry  with  the 
one  Charles  Frasher,  late  of  the  said  negro  without  this  state,  and  did  there- 
county,  being  then  and  there  a  white  after  remove  to  this  state,  and  con- 
man,  did  then  and  there  unlawfully,  tin ue  to  cohabit  with  such  negro  within 
knowingly,  and  feloniously  marry  a  this  state;  or  if  the  marriage  was  con- 
negro,  contrary  to  the  form  of  the  stat-  summated  within  this  state,  that  fact 
ute  in  such  cases  made  and  provided,  should  have  been  alleged,  with  the 
and  against  the  peace  and  dignity  of  further  allegation  of  continued  cohabl- 
the  state.'  The  defendant  moved  to  tation,  if  the  pleader  designed  the  latter 
quash   this  indictment  on  the  ground  as  the  basis  of  prosecution." 
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MISDEMEANORS. 

See  the  various  criminal  titles  in  thii  work»  and  constilt  the  General 

Index. 


MISDIRECTION. 

Sec  article  INSTRUCTIONS,  vol.  ii,  p.  47. 


MISJOINDER. 

St^  2irt{c\t  MULTIFARIOUSNESS  AND  MISJOINDER ;  see 

also  articles  ABATEMENT  IN  PLEADING,  vol.  i,  p.  13; 

ACTIONS,  vol.  I,  p.  108;  PARTIES. 
As  to  misjoinder  0/  causes  or  demands  and  parties  in  particular  kinds  of 

actions  or  actions  for  particular  relief,  see  the  various  titles  in  this 

work  and  consult  the  General  Index. 


MISNOMER. 

See  article  NAMBS. 


MISTAKE. 

By  E.  a.  Craighill,  Jr. 

I  JVBIBDICTIOV,  33. 

1.  An  Equitable  Power,  33, 

2.  Mistake  of  Law,  35. 

3.  Mistake  of  Fact,  37. 

4.  Requisites  for  Exercise  of  jurisdiction,  37. 

tL  Sow  XisTAXE  Set  ITp,  39* 

1.  Must  Be  Alleged,  39. 

2.  By  Bill  or  Answer,  40. 

3.  Issue  to  yury,  40. 
m  ^LEASIHa,  41. 

i«  In  General,  41, 

2.  Pointing  Out  Mistake,  42. 

3.  Showing  Real  Intention,  43. 

4.  Mutuality  of  Mistake,  44* 

5.  Prayer  for  Relief  45, 

IV.  Pboov,  45. 

%  PABtlES,  46. 
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Jnriidiotion.  MISTAKE,  An  EqnitobU  Power. 

CROSS-REFERENCES. 

As  to  Mistake  as  a  Ground  for  the  Rescission^  Reformation^  or  Cancel* 
lation  of  Instruments^  see  the  article  RESCISSION,  REF- 
ORM A  TION,  AND  CANCELLA  TION. 
Ground  for  Avoiding  Laches,  see  the  article  LACHES,  vol.  12, 

P-  837. 
Ground  for  Relief  Against  a  Judgment,  see  the  article  jUDG- 

MENTS,  vol.  II,  p.  1180. 
Ground  for  Setting  Aside  a  Decree  Pro  Confesso,  see  the  article 

DECREES,  vol.  5,  p.  1012. 
Ground  for  Opening  Defaults,  see  the  article  DEFA  UL  TS, 

vol.  6,  pp.   165,  167. 
Ground  for  Setting  Aside  a  Judicial  Sale,  see  the  article  JUDI- 

CIAL  SALES,  vol.  12,  p.  89. 
Ground  for  Setting  Aside  an  Award,  see  the  article  A  WARDS, 

vol.  3,  p.  154. 
Ground  for  a  New  Trial,  see  the  article  NEW  TRIALS. 
Ground  for    Refusing    Specific  Performance,   see   the  article 

SPECIFIC  PERFORMANCE. 
Ground  for  Avoiding  a  Release,  see  the  article  RELEASE. 
Ground  for  Relief  when  Appeal  Barred  by  Statute  of  Limitations, 

see  the  article  APPEALS,  vol.  2,  p.  245. 
Excuse  for  Failure  to  File  Transcript  on  Appeal,  see  the  article 

APPEALS,  vol.  2,  p.  280. 
Affecting  the  Statute  of  Limitations,  see  the  article  LIMIT A» 

TIONS,  vol.  13,  p.  176. 
Defense  to  an  Action  on  an  Award,  see  the  article  A  WARDS, 

vol.  3,  pp.  143-145- 
Defense  in  Action  of  Account  Stated,  see  the  article  ACCOUNTS 

AND  ACCOUNTING,  vol.  i,  p.  89. 
Recovery  of  Money  Paid  by  Mistake,  see  the  article  ASSUMP- 
SIT, vol.  2,  p.  1018. 
Mistake  in  Assessing  Damages  on  Inquest,   see  INQUESTS 

AND  INQUIRIES,  vol.  10,  p.  1160. 
Mistakes  in  Wills,  see  the  article  WILLS. 
Mistakes   Affecting  Public  Lands,   see  the  article  PUBLIC 

LANDS. 
Mistakes  in  Pleading,  see  the  article  AMENDMENTS,  vol. 

I,  p.  45^- 
Misnomer,  see  the  article  NAMES. 
Pleading  Defense  in  Actions  on  Negotiable  Instruments,  see  the 

article  NEGOTIABLE  INSTRUMENTS. 

I.  JXTBISDIOTIOV  —  1.  An  Equitable  Power.  —  Granting  relief 
from  a  mistake,  where  it  is  made  to  appear  satisfactorily  that 
such  mistake  had  been  made  in  such  a  manner  that  the  true 
intent  of  the  parties  is  not  likely  to  be  carried  out,  is  a  well- 
recognized  head  of  equitable  jurisdiction.*     Equity  courts,  how- 

1.  Connecticut. —  Bundy    v.    Sabin,     Root  (Conn.)  427;  Gay  v.  Adams,  i  Root 
a  Root  (Conn.)  209;  Doty  v.  Judson,  2    (Conn.)  105. 
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Jurifldletioa.                                 MISTAKE.  An  EquiUbk  Power. 

ever,  are  cautious  in   the  exercise  of  this  power  and  will  not 
relieve  against  a  mistake  unless  a  clear  case  for  relief  is  made  out.^ 

Florida,  —  Jackson    v.    Magbee,    2X  decisions  on  this  subject  see  Am.  and 

Fla.  622.  Eng.  Encyc.  of  Law,  title  Mistake, 

Georgia.  —  Wyche  v.  Greene,  11  Ga.  Xaine -- Jiirisdiotion  Given  liy  Statute. 
159;  Reese  v,  Wyman,  9  Ga.  430;  — In  Maine  jurisdiction  to  correct  mis- 
Trout  v\  Goodman,  7  Ga.  383.  takes  is  expressly  conferred  by  statute 

Illinois.  —  Pool  V.  Docker,  92  111.  501.  upon  the  ec^uity   courts;  nor  is  such 

Kentucky,  —  Western  German  Sav.  jurisdiction  in  terms  limited  to  mis- 
Bank  V,  Farmers,  etc.,  Bank,  10  Bush  takes  of  fact.  Jordan  v.  Stevens,  51 
(Ky.)  669.  Me.   78;    Tucker  v.    Madden,  44  Me. 

Maine,  —  Tucker  v.  Madden,  44.  Me.  206;  Robinson  v.  Sampson,  23  Me.  388. 

206;    Jordan   v.   Stevens,   51  Me.   78;  WiU  Vot  Give  XJiiiiftir  AdyaatagtB  to  One 

Robinson  v,  Sampson,  23  Me.  388.  Party.  —  Equity    will    not    assist    one 

Maryland, — Aldridge  v,  Weems,  2  party   in  gaining  an  advantage  from 

Gill  &' J.  (Md.)  36.  the  mistakes  of  the  other,  as  by  decree- 

Missouri,  —  Raybum    v,   Deaver,   8  ing  specific  performance  of  a  contract 

Mo.  104;    Leitensdorfer  v.  Delphy,  15  entered  into  by  mistake,  but  will  leave 

Mo.   166;    Cassidy  v.  Metcalf,  66  Mo.  him  to  his  remedies  at  law.     Mansfield 

519;  Tesson  v,  Atlantic  Mut.  Ins.  Co.,  v.  Sherman,  81  Me.  365;  Burkhalter  z^. 

40  Mo.  36;    Henderson  v.  Dickey,  35  Jones,  32  Kan.  5;  Leslie  v,  Thompson, 

Mo.  120.  9  Hare  268;  Webster  v.  Cecil,  30  Beav. 

New  Hampshire,  —  Tilton  v.  Tilton,  62;  Baxendale  v,  Seale,  19  Beav.  601; 

9  N.  H.  385.  Malins  v.  Freeman,  2  Keen  25. 

New     Jersey,  —  Firmstone     v,     De  Where  £qaitiet  Are  Equal  a  court  of 

Camp,  17  N.  J.  Eq.  309;  Loss  v,  Obry,  equity  will  not^  on  account  of  a  mis- 

22  N.  J.  Eq.  52;    Read  v,  Cramer,  2  N.  take,  assist  one  creditor  against  an- 

J.  Eq.  277.  other.     Knight  v,  Bunn,   7  Ired.   Eq. 

New  York,  —  De  Riemer  v,  De  Can-  (N.  Car.)  77;    Smith  v,  Turrentine,  2 

tillon,  4  Johns.  Ch.  (N.  Y.)  85;  Ferree  Jones  Eq.  (N.  Car.)  253;    Anderson  v, 

V.   Ellsworth,   I   Misc.  Rep,  (N.  Y.  C.  Tydings,  8  Md.  427. 

PI.)  93.  1.  Strieker  v,  Tinkham,  35  Ga.  176; 

North  Carolina,  —  Harrison  v.  How-  Reese  v,  Wyman,  9  Ga.  430;  Trout  v. 

ard,  I  Ired.  Eq.  (N.  Car.)  407.  Goodman,  7  Ga.  383. 

OAtV.  — Gill  V,  Pelkey,  54  Ohio  St.  Parties  Should  Be  Put  in  Statu  auo. — 

348.  In   Grymes   v,  Sanders,   93  U.  S.  55, 

/'tf»»jry/wi«itf.  —  Hamilton  t^.  Asslin,  Swayne,  J.,  said:     *'A  court  of  equity 

14  S.  &  R.  (Pa.)  448;  Huss  V,  Morris,  is  always  reluctant  to  rescind,  unless 

63  Pa.  St.  367.  the  parties  can  be  put  back  in  statu 

South  Carolina,  —  Desell  v.  Casey,  3  quo.    If  this  cannot  be  done,  it  will  give 

Desaus.  (S.  Car.)  85;  McCrae  v,  Hollis,  such  relief  only  where  the  clearest  and 

4  Desaus.  (S.  Car.)  122.  strongest  eauity  imperatively  demands 

Tennessee,  —  Cromwell    v.  Winches-  it."    See  also  Kinney  z^.  Consolidated 

ter,  2  Head  (Tenn.)  389.  Virginia  Min.  Co.,  4  Sawy.  (U.  S.)  382; 

Vermont.  —  Langdon  v.  Keith,  9  Vt.  King  v.  Doolittle,  i  Head  (Tenn.)  77; 

299.  Eastman  v,  St.  Anthony  Falls  Water- 

Virginia.  —  Boschen   v,  Jurgens,  92  Power  Co.,  24  Minn.  437. 

Va.  756.  Will  Not  Make  Oontraet.  —  la  the  ex. 

fFfjf^M^'ff.  —  Elofrson  V.  Lindsay.  90  ercise  of  this  jurisdiction   to    correct 

Wis.  203.  mistakes  equity    will   not  make  new 

United    States,  —  Rhode    Island    v,  contracts   for  the   parties.     Brooks  v, 

Massachusetts,    15    Pet.   (U.   S.)  233;  Stolley.  3  McLean  (U.  S.)  523;  Vallette 

Hunt  V,   Rhodes,    T   Pet.   (U.  S.)   11;  r.  Whitewater  Valley  Canal  Co.,  4  Mc- 

Hancock  v,  Cossett,  45  Fed!  Rep.  754;  Lean  (U.  S.)  Z02;   Oakley  v,  Ballard, 

Williams  v,  U.  S.,  138  U.  S.  514.  Hempst.  (U.  S.)  475;  Hunt  v,  Rhodre^ 

England.  —  Langley     v.    Brown,     2  i  Pet.  (U.  S.)  i ;    Strieker  v,  Tinkh^i^, 

Atk.    202;     Henkle    v.    Royal    Exch.  35  Ga.  176;    Warburton  t/.  Laumi^n,  2 

Assur.  Co.,  I  Ves.  3x7;  Townshend  v,  Greene  (Iowa)  420:   Stoddard  v,  Hiut. 

Stangroom,  6  Ves.  Jr.  328;   Calverley  23  N.  Y.  55^ 

V,  Williams,  i  Ves.  Jr.  210.  For  a  General  IHsenisloii  as  to  what 

For  a  FnU  Disouesien  of  the  numerous  mistakes  will  be  corrected  in  equity. 
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Court!  of  Law  act  on  the  contracts  of  parties  as  they  find  them, 
and  have  no  power  to  rectify  a  mistake  not  apparent  on  the  face 
of  the  instrument.*  Such  relief  is  purely  within  the  province  of 
equity  courts,*  and  even  where  there  may  be  an  analogous 
remedy  at  law  equity  will  have  jurisdiction,* 

2.  Mistake  of  Law.  —  It  is  laid  down  as  a  general  rule  that  a 

see  Am.  and^Eng.  Encyc.  of  Law,  title  ble  as  an  equitable  defense  to  an  action 

Mistake.  at  law.     Torrcy  v.  U.  S.,  42  Fed.  Rep. 

1.  Rayburn  v,  Deaver,  8   Mo.   104;  207. 

Wychc  V.  Greene,  11  Ga.  159;    Tucker  In  New  York  it  has  been  held  that 

V.   Madden,  44  Me.  206;    Elofrson  v,  an  equitable  defense  of  a  mistake  in  a 

Lindsay,  90  Wis.  203.  written  instrument   can    be   litigated 

A  Court  of  Admiralty  cannot  exercise  upon  a  iury  trial.     Pitcher  v,  Hennes- 

the  power  of  correcting  mistakes  which  sey,  48  N.  V.  415. 

belongs  exclusively  to  courts  having  Where,  in  an  action  at  law  for  the 

equity  jurisdiction.    Andrews  v.  Essex  recovery  of  real  property,  the  defend- 

P.  &  M.  Ins.  Co.,  3  Mason  (U.  S.)  6.  ant  in  his  answer  set  up  a  mistake,  it 

The  District  Courts  of  the  City  of  Vow  was  held  that  the  issue    raised   was 

York  have  no  equitable  power  for  the  equitable  in  its  nature,  and  that  section 

correction  of  mistakes  in  written   in-  5150  of  the  Ohio  Revised  Statutes,  pro- 

struments.       Ferree    v.    Ellsworth,    i  viding  that  issues  of  fact  arising  in  ac» 

Misc.  Rep.  (N.  Y.  C.  PI.)  93.  tions  for  real  property  should  be  tried 

Justioo  of  the  Peaoo.  —  In  Nance  v.  by  a  jury,  unless  a  jury  trial  is  waived 

Metcalf,  19  Mo.  App.  190,  it  was  held  or  reference  be  ordered,  did  not  apply 

that  the  granting  of  relief  against  mis-  to  the  action.    Gill  v,  Pelkey,  54  Ohio 

takes  was  purely  an  equitable  power,  St.  348. 

and  that  a  justice  of  the  peace  could  S.  In  Hancock  v.  Cossett,   45   Fed. 

not  exercise  such  jurisdiction.  Rep.  754,  Jackson,  J.,  said:    "  Even  if 

In  an  Action  of  Ijjoetment  the  court  there  was  a  complete  remedy  at  law,  it 

cannot  correct  a  mistake  in  a  written  is  settled  that  wnere  fraud  or  mistake 

instrument  not  apparent  on  its  face,  is  the  ground  of  relief,  the  jurisdiction 

The  proper  remedy  for  the  correction  of  a  court  of  equity  is  not  ousted  by  the 

of   such    mistakes    is    by    a    suit    in  concurrent  remedy  at  law. " 

equity.     Elofrson  v.  Lindsay,  90  Wis.  Bolisf  Cognisable  in  Court  of  Law.  — 

203.  Where  a  suit  in  equity  is  brought  to 

Vador  a  Flea  of  the  General  Issiie  in  correct  a  misuke  in  a  deed,  the  court 

jQeetment  a  deed  absolute  in  form  can-  will  grant  relief  cognizable  in  a  court  of 

not  be  attacked  on  the  ground  that  it  law.     Hawley  v.  Simons,  (111.  1887)  14 

was  in  fact  intended  to  be  a  mortgage.  N.  E.  Rep.  7. 

Davenport  v.  Turpin,  43  Cal.  597.  Whsro  AMttmprit  Would  Lie.  —  A  bill 

S.  Rayburn  v»   Deaver,  8  Mo.  104;  in  equity  will  lie  to  correct  a  single 

Nance  v,  Metcalf,  19  Mo.   App.  190;  bill  from  which  the  word  '*  dollars " 

Elofrson  v,  Lindsay,  90  Wis.  203;  An-  has  been  accidentally  omitted,  and  to 

drews  v,  Essex  F.  &  M.  Ins.  Co.,  3  enforce  its  collection  against  both  prin« 

Mason  (17.  S.)  6.  cipal  and    surety   therein      Although 

In   Casgrain  v.  Milwaukee  County,  assumpsit  would  lie,  yet  the  remedy  is 

81  Wis.  113,  Winsiow,  J.,  said:    '*  The  not  so  ample  as  to  prevent  a  court  of 

reformation  of  contracts  is  purely  cog-  equity  from  taking  jurisdiction  to  en* 

nizable  in  equity.     It  must  be  done  by  force  the  original    contract,   the    bill 

equitable  action  or  by  equitable  coun-  givenbeing  void  inlaw.     Newcomer  v. 

terclaim.     It  cannot  be  by   mere  de-  Kline.  11  Gill  ft  J.  (Md.)  457. 

fense  in  an  action  at  law."  Whsre  Seliof  lUffht  Be  Had  by  Appeal- 

Code  Pleading — XqiiitaUe  IMtaM  at  lag.  —  The  plainuff  brought  an  action 

Law*  —  In  an  action  to  recover  a  bal-  of  ejectment  to  recover  land  for  which 

ance  on  a  contract  to  deliver  beef,  thede-  he  held  a  sheriff's  deed,  wherein  was  a 

fendant  pleaded  a  mistake  in  the  agree-  mistake.    On  judgment  being    given 

ment.     It    was  held    that  under  the  against  him.  he  filed  a  bill  to  correct 

Missouri  Rev.  Stat.,  X879,  %  3461,  pro-  the  misuke.     It  was  held  that  the  suit 

▼idingthat  there  shall  be  but  one  form  in  equity  for  this  purpose  was  proper, 

of  dvii  action,  the  plea  was  permissi-  notwithsunding  that,  by  appealing,  he 
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mistake  of  law,^  unconnected  with  a  mistake  of  fact,  and  where 
there  are  no  indications  of  fraud,  imposition,  or  undue  advantage 
entering  into  the  agreement,  will  not  be  corrected  by  a  court  of 
equity.*  But,  while  the  rule  is  so  stated  in  general  terms,  it  is 
subject  to  so  many  modifications  and  exceptions  that  it  is  doubt- 
ful whether  a  mistake  of  law  is  not  now  as  much  a  matter  for 
equitable  relief  as  a  mistake  of  fact.* 

might  have  reversed  the  judgment  in  Miss.  44;    Lyon  v.  Sanders,  23  Miss. 

the  ejectment  suit.     Hawley  v,  Simons,  530. 

(111.  1887)  14  N.  E.  Rep.  7.  Missouri,  —  Norton  v.  Highleyman, 

1.  Definition.  —  A  mistake  of  law  is  88  Mo.  621;  Price  v.  Estill,  87  Mo.  378. 
an  erroneous  conclusion  as  to  the  legal  New  Jersey,  —  Bentley  v.  Whitte- 
effect    of    known    facts.       Anderson's  more,  18  N.  J.  Eq.  366. 

Law  Diet.,  title  Mistake;  Hurd  v.  Hall,  New    K?ri.  —  Gilbert  v,   Gilbert,   9 

12  Wis.   113;    Birkhauser  v.  Schmitt,  Barb.  (N.  Y.)  532;  Champlin  t/.  Laytin, 

45    Wis.    -^iC;     Mowatt  v.   Wright,    i  6  Paige  (N.  Y.)  189;    Storrs  v.  Barker, 

Wend.  (N.  Y.)  355.  6  Johns.  Ch.  (N.  Y.)  166. 

In  Hurd  v.  Hall,  12  Wis.  113,  Dixon,  North  Carolina,  —  Sandlin  v.  Ward, 

C.  J.,  said:     "A  mistake  of  law  hap-  94  N.  Car.  490. 

pens  when  a  party  having  full  knowl-  Pennsylvania,  —  Clapp   v.   Hoffman, 

edge  of  the  facts  comes  to  an  erroneous  159  Pa.  St.  531;  Peters  v,  Florence,  38 

conclusion  as  to  their  legal  efifect.     It  Pa.  St.   194;    Rankin  v,  Mortimere,  7 

is  a  mistaken  opinion    or    inference.  Watts  (Pa.)  372. 

arising  from  an  imperfect  or  incorrect  Siouth  Carolina.  —  Porter  v.  Jefferies, 

exercise  of  the  judgment,  upon  facts  40  S.  Car.  92. 

as  they  really  are;  and,  like  a  correct  South  Dakota,  —  Brown  v,  Edmonds, 

opinion,  which  is  law,  necessarily  pre-  5  S.  Dak.  508. 

supposes  that  the  person  forming  it  is  Tennessee.  —  Trigg      v.       Read,      5 

in  full  possession  of  them.     The  facts  Humph.  (Tenn.)  529;    Bell  v.  Steel,  2 

precede  the  law,  and  the  true  and  false  Humph.  (Tenn.)  148. 

opinion  alike  imply  an   acquaintance  Vermont.  —  Mellish  v.  Robertson,  25 

with  them.     Neither  can  exist  without  Vi.  603. 

it.     The  one  is  the  result  of  a  correct  West   Virginia.  —  Shriver    v.   Garri- 

application  to  them  of  legal  principles,  son,  30  W.  Va.  456. 

which  every  man  is  presumed  to  know,  Wisconsin,  —  Birkhauser  v.  Schmitt, 

and  is  called  law;  the  other  the  result  45  Wis.  316. 

of  faulty  application,  and  is  called  a  United  States,  —  U.   S.  v.  Ames,  99 

mistake  of  the  law."  U.  S.  35;  Snell  v,  Atlantic  F.  &  M.  Ins. 

2.  A  lab  am  a,  —  Hardigree  v.  Co.,  98  U.  S.  85 ;  Lamborn  v.  Dickinson 
Mitchum,  51  Ala.  151;  Gwynn  v.  County,  97  U.  S.  181;  Upton  v.  Tribil- 
Hamilton,  29  Ala.  233.  cock,  91   U.  S.  45;  U.  S.  Bank  v.  Dan- 

California,  —  Goodenow  «/.  Ewer,  16  iel,    12    Pet.    (U.    S.)    32;     Allen    v, 

Cal.  461;    Smith  z/.  McDougal,  2  Cal.  Galloway,    30   Fed.    Rep.   466;    Wool- 

586.  worth  V.  McPherson,  55  Fed.  Rep.  558. 

Georgia, — Newell  v.   Stiles,  21  Ga.  In   Lyon  v.  Richmond,  2  Johns.  Ch. 

118.  (N.    Y.)    60,    Chancellor    Kent    said: 

Illinois,  —  Goltra  v.  Sanasack,  53  III.  **  The  courts  do  not  undertake  to  re- 

458;    Sibert  v.   McAvoy,    15   111.    106;  lieve  parties  from  their  acts  and  deeds 

Shafer  t/.  Davis,  13  III.  395;  Broad  well  fairly  done   on   a   full   knowledge    of 

V.  Broad  well,  6  III.  599;  Beebe  v.  Swart-  facts,  though  under  a  mistake  of  the 

wout,  8111. 162;  Oswalds'.  Sproehnle,  16  law.     Every  man  is  to  be  charged  at 

III.  App.  368;    Calverly  v.  Harper,  40  his  peril  with  a  knowledge  of  the  law. 

III.  App.  96.  There  is  no  other  principle  which  is 

Indiana.  —  Baker  v,  Pyatt,  108  Ind.  safe  and  practicable  in  the  common  in- 

61;  Zcnoi*  V.  Johnson,  107  Ind.  69;  WiU  tercourse  of  mankind." 

liamson  v.  Hitner,  79  Ind.  233;  Allen  8.  A  Fnll  Diacmsiion  of  the  numerous 

V.  Anderson,  44  Ind.  395;   Nelson  v,  cases  on  this  subject  is  not  within  the 

Davis,  40  Ind.  366.  scope  of  this  work.     See  Am.  and  Eng. 

Mississippi,  —  Nabours  r.  Cocke,  24  Encyc.  of  Law,  title  Mistake. 
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3.  Xiftake  of  Faet  —  Where  the  parties  to  a  transaction  have 
entered  into  it  under  a  mutual  mistake  of  fact/  equity  has  the 
power  to  relieve  them,  on  a  proper  showing,  from  the  conse- 
quences of  such  mistake.*  What  particular  mistake  of  fact  will, 
and  what  will  not,  be  corrected  in  equity  is  not  a  matter  within 
the  scope  of  this  work.' 

4.  fieqnisites  for  Exercise  of  Jarifldiotioii  —  xutake  Xut  Be  MatoriaL 
—  In  order  that  a  mistake  may  come  within  the  cognizance  of  a 
court  of  equity  it  must  be  shown  to  be  in  relation  to  a  material 
fact.* 

1.  Defiiiitioii.  —  "  Mistake  of  fact  is  a  ever  there  is  a  clear,  bona  fide  mistake, 

mistake  not  caused  by  the  neglect  of  ignorance,  or  forgetfulness  of   facts, 

legal  duty  on  the  part  of  the  person  the  contract  may,  on  that  account,  be 

making  the  mistake,   and    consisting  avoided." 

in  an  unconsciousness,  ignorance,  or  S.  Ruffner  t/.  McConnel,  17  III.  212; 
forgetfulness  of  a  fact  past  or  present,  Sibert  v.  McAvoy,  15  111.  106;  Shafer  v. 
material  to  the  transaction;  or  in  the  Davis,  13  111.  395*;  B  road  well  zf.  Broad- 
belief  in  the  present  existence  of  a  well,  6  111.  599;  Fleetwood  r.  Brown, 
thing  material  to  the  transaction,  109  Ind.  567;  Western  German  Sav. 
which  does  not  exist,  or  in  the  past  Bank  v.  Farmers,  etc..  Bank,  10  Bush 
existence  of  a  thing  which  has  not  ex-  (Ky.)  669;  Lane  v.  Holmes,  55  Minn, 
isted."  Kerr  on  Fraud  and  Mistake  379;  Nabours  v.  Cocke,  24  Miss.  44; 
406.  Nicholson  v.  Janeway,  16  N.  J.  Eq. 
In  Hurd  v.  Hall,  12  Wis.  112,  Dixon,  285;  Mays  v.  Dwight,  82  Pa.  St.  462; 
C.  J.,  observes:  "An  error  of  fact  Hurd  v.  Hall,  12  Wis.  112. 
*  *  *  is  ordinarily  said  to  take  8.  For  a  Fnll  ]>iiQiiision  of  the  subject 
place  either  when  some  fact  which  see  Am.  and  Eng.  Encyc.  of  Law,  title 
really  exists  is  unknown,  or  some  fact  Mistake, 

is  supposed  to  exist  which  really  does  4.  Alabama. — Trippe  v.  Trippe,  29 

not  exist.    *    *    *    A  mistake  of  fact  Ala.  637. 

has,  in  legal  parlance,  a  much  more  Connecticut,  —  Segur  v.  Tingley,   il 

enlarged  signification  [than  a  mistake  Conn.   134;    Essex  v.  Day,  52  Conn. 

of  law],  and  extends  to  and  includes  483. 

the  case  of  a  party  who,  through  mere  Florida,  —  Ladd  v,  Chaires,  5   Fla. 

ignorance  of  the  existence  or  nonexist-  395. 

ence  of  a  material  fact,  is  induced  to  do  Illinois,  —  Hubbard  v,  Hobson,  i  111. 

an  act  or  enter  into  a  contract  injurious  190. 

to  himself,  where,  if  he  had  been  in-  Iowa,  —  Montgomery      ^County     v, 

formed  of  the  existence  or  nonexistence  American  Emigrant  Co.,  47  Iowa  91. 

of  such  fact,  he  would  not  have  per-  Kentucky.  —  Western    German    Sav. 

formed  such  act  or  made  such  con-  Bank  v.  Farmers,  etc..  Bank,  10  Bush 

tract.     Ignorance  of  the  existence  or  (Ky.)  669;    Harrod   v.   Cowan,   Hard. 

nonexistence  of  a  material  fact  pre-  (Ky.)  551. 

eludes  the  idea  that  the  party,  at  the  Mississippi,  —  Nabours  v,  Cocke,  24 

time  of  the  transaction,  should  have  Miss.  44. 

been  influenced  by  it,  for  it  is  impossi-  Missouri,  —  Henderson  v,  Dickey,  35 

ble  that  the  mind  should  be  mo  'ed  by  Mo.  120. 

that  of  which  it  knows  nothing     This  New  Jersey,  —  Nicholson  v.  Janeway, 

ignorance  of  facts  must  be  excusable,  16  N.  J.  Eq.  285. 

that  is.  it  must  not  arise  from  the  in-  New  York,  —  Dambmann  v.  Schult- 

tentional  neglect  of  the  party  to  inves-  ing,  75  N.  Y.  55;  Stettheimer  v.  Killip, 

tigate  them.     The  rule  which  formerly  75  N.  Y.  282;  Taylor  v.  Fleet,  4  Barb. 

prevailed,  that  if  a  party  might,  by  the  (N.   Y.)  95 ;    Wemple   v,   Stewart,    23 

exercise  of  reasonable  diligence,  have  Barb.  (N.  Y.)  154. 

ascertained  the  facts  he  would  not,  on  Pennsylvania.  —  Mays  v,  Dwight,  8a 

the  ground  of  ignorance  or  mistake,  be  Pa.  St.  462;  Miles  v,  Stevens,  3  Pa.  St. 

relieved  from  his  contract,  has  of  late  21. 

been   very    much   relaxed.     The  later  Tennessee.  —  Trigg      v.       Read,      5 

cases  establish  the  doctrine  that  wher-  Humph.  (Tenn.)  529. 
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Must  B«  MutBAl.  —  It  is  laid  down  as  a  general  rule  that  equity 

will  not  correct  a  mistake  unless  it  be  common  to  all  the  parties 

to  the  transaction.^     But  while  a  written  contract  will  not  be 

Texas,  — -  Ross  v,  Armstrong,  as  Tex.  Super.  Ct.)  246;  Brioso  r.  Pacific  Mut. 

Supp.  354.  Ins.  Co.,  4  Daly  (N.  Y.)  246;  Lanier  v, 

Virginia,  —  Weaver   v.    Carter,    xo  Wyman,  5  Robt.  (N.  Y.)  147. 

Leigh  (Va.)  39.  North  Carolina,  —  Wilson  v.  Western 

United  States,  —  M'Ferran  v,  Taylor,  North  Carolina  Land  Co.,  77  N.  Car. 

3  Cranch  (U.  S.)  370;  Grymes  v.  Sand-  445- 

ers,  93  U.  S.  55.  Oregon,  —  Remillard   p,   Prescott,    8 

England,  —  Stone  v.  Godfrey,  5  DeG.  Oregon  37. 

M.  &  G,  76.  Pennsylvania,  —  Schettiger    v,   Hop- 

7or  a  Full  Bisenisioii  of  the  subject,  pie,  3  Grant's  Cas.  (Pa.)  54. 

see  Am.  and  Eng.  Encyc.  of  Law,  title  Rhode    Island,  ^^Dimain    v,    Provi* 

Mistake,  dence,  etc.,  R.  Co.,  5  R.  L  130. 

Hamleis  Miftake.  —  In  Rue  v,  Meirs,  South  Carolina,  —  Kennerty  v,  Eti- 

43  N.  J.  Eq.  377,  the  court  said:    **A  wan  Phosphate  Co.,  21  S.  Car.  226. 

mistake  which  is  harmless  and  does  no  Texas.  —  Ross  v,  Armstrong,  25  Tex. 

injury  needs  no  correction,"  Supp.  354. 

X.  Arkansas,  —  State    v.     Paup,    13  United    States,  —  Durham    v.    Fire, 

Ark.  129.  etc.,  Ins.  Co.,  22  Fed.  Rep.  468;  Har* 

California.  —  Barfield    v.    Price,    40  vey*s  Case,  13  Ct.  of  CI.  322. 

Cal.  535.  For  a  Full  Disonssion  of  the  subject, 

Connectieut,  —  Brainerd  v.  Arnold,  27  see  Am.  and  Eng.  Encyc.  of  Law,  title 

Conn.  617.  Mistake, 

Georgia,  —  Newell  v.  Stiles,  21  Ga.  In  Lyman  v.   United   Ins.  Co  ,   17 

n8.  Johns.  (N.  Y.)  373.  the  court  said:  **  It 

Illinois. -^"^va^xy  v,  Mohler,  69  III.  would  be  the  height  of  injustice  to  alter 

221;  Hamlon  V.  Sullivant,  11  lU.  App.  a  contract  on  the  ground  of  mistake, 

423.  where  the  mistake  arises  from  miscon-* 

Indiana,  —  Nelson  v,  Davis,  40  Ind.  ception  by  one  of  the  parties,  in  conse- 

366;  Roszell  V,  Roszell,  109  Ind.  354.  quence  of   his   imperfect  explanation 

Iowa.  —  Hallam  v,  Corlett,  71  Iowa  of    his   intentions.    •    *    *    If  it  be 

446;  Fritzler  v,  Robinson,  70  Iowa  500.  clearly  shown  that  the  intention  of  one 

Kansas,  <-^  Conaway  v.  Gore,  24  Kan.  of  the  parties  is  mistaken  and  misrep- 

389-  resented  by  the  written  contract,  that 

^a/V.<^  Andrews  v,  Andrews,   81  cannot  avail  unless  it  further  be  shown 

Me.  337.  that  the  other  party  agreed  to  it  in  the 

Maryland,  —  Stiles  v.  Willis,  66  Md.  same  way,  and  that  the  intention  of 

552;   Renshaw  v,  Lefferman,   51   Md.  both  of  them  was,  by  mistake,  roisrep* 

277.  resented  by  the  written  contract." 

Massachusetts,  —  Loud  v,  Barnes,  154  In  Diman  v.  Providence,  etc.,  R.  Co., 

Mass.  344;  German-American  Ins.  Co.  5   R.   I.   130,  Ames,  C.  J.,  said:    **A 

f^.  Davis,  131  Mass.  316;    Stockbridge  court  of  equity  has  no  power  to  alter  or 

Iron  Co.  z^.  Hudson  Iron  Co.,  107  Mass.  reform  an    agreement  made  between 

390.  parties,  since  this  would  be  in  truth  a 

Michigan,  —  Ludlngton  v.   Ford,   33  power  to  contract  for  them,  but  merely 

Mich.  123.  to  correct  the  writing  executed  as  evi- 

MisHssippi,  •—  Nabours  v.  Cocke,  24  dence  of  the  agreement,  so  as  to  make 

Miss.  44.  it  express   what  the  parties  actually 

New  Jersey.  ^^Kiti^y  v.  Smith,  32  agreed  to.     It  follows  that  the  mistake 

N.  J,  Eq.  28;  Morris  v,  Penrose,  38  N.  which  it  may  correct  in  such  a  writing 

J.  Eq,  629.  must  be,  as  it  is  usually  expressed;  the 

New  York.  ^Bryet  v.  Lorillard  F.  mistake  of  both  parties  to  it;  that  is, 

Ins.  Co.,  55  N.  Y.  240;  Nevius  v.  Dun-  such  a  mistake  in  the  draughting  of 

lap,  33  N.  Y.  676;  Botsford  v,  McLean,  the  writing  as  makes  it  convey  the  in* 

45  Barb.  (N,  Y.)  478;  Kent  v.  Manches-  tent  or  meaning  of  neither  party  to  the 

ter,  29  Barb.  (N.  Y.)  595;    Wemple  r.  contract.     If  the  court  were  to  reform 

Stewart,  22  Barb.  (N.  Y.)  154;  Ranney  the  writing  to  make  it  accord  with  the 

V.  McMullen,  5  Abb.  N.  Cas.  (N.  Y.  intent  of  one  party  only  to  the  agree* 
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reformed  on  account  of  the  mistake  of  one  of  the  parties,  equity 
will  sometimes  grant  relief  by  rescinding  the  contract  if  the  par. 
ties  can  be  placed  in  statu  quo  and  no  injustice  will  result  there- 
from.* 

Must  Be  Unintentional.  -^  It  is  further  laid  down  that  for  equity  to 
rectify  a  mistake  it  must  appear  that  such  mistake  was  uninten- 
tional.' 

Most  Be  Free  from  VegUgence.  —  And  it  is  a  further  prerequisite  to 
the  correcting  of  a  mistake  in  equity  that  the  transaction  must  be 
free  from  negligence.* 

U  How  M18TAXX  Sit  Up  ^  1.  Most  la  Allefptd.  -^  It  is  a  gen- 
eral rule  that  a  party  seeking  relief  from  a  mistake  in  equity  must 
allege  such  mistake.*    But  it  has  been  held  that,   where  the 

ment,  who  averred  and  proved  that  he  S.  GMrgU,  -*-  Maaeey  v.  Gotten  States 

signed  it  as  it  was  written  by  mistake,  L.  Ins.  Co.,  70  Ga.  7941  Lamb  v.  Hav. 

when  it  exactly  expressed  the  agree-  ris,  8  Ga.  546. 

ment  as  understood  by  the  other  party,  IlHnoit,  •—  Bonney  v.  Stottghton,  its 

the  writing,  when  so  altered,  would  be  III.  536. 

just  as  far  from  expressing  the  agree-  //mVaim.  -— Toops  v.  Snyder,  70  Ind. 

ment  of  the  parties  as  it  was  before;  554. 

and  the  court  would  have  engaged  in  Maryland.  —  Wood   v.   Patterson,  4 

thesingularofljce,  for  a  court  of  equity,  Md.  Ch.  935;    Kearney  v,  Saseer,  37 

of  dping  right  to  one  party  at  the  ex-  Md.  264. 

pense  of  a  precisely  equal  wrong  to  the  Mitsouri,  —  Cannon   v,  ftanford,   op 

other."  Mo.   App.   590;    Brown   v.   Pagan,   71 

XJie  of  the  Word  '*  Xutnal.''  -^  In  Bots-  Mo.  563. 

ford  V-  McLean.  45  Barb.  (N.  Y.)  47*,  Newjersey,  — Voorhis  v.  Murphy,  36 

the  court  said;  '*A  little  confusion  and  N.  J.  Elq.  434.  . 

misconception,  I  think,  has  crept  into  Ntw    Virk.  —  Penny    v,    Martin,   4 
the  cases  from  the  inexact  use  of  the  Johns.  Ch.  (N.  Y.)  566. 
word  '  mutual '  as  applied  by  way  of  Xortk     Carolina,  —  Cape  hart     v. 
description  or  classification  of  tha  kind  Mhoon,  5  Jones  Eq.  (K.  Car.)  178. 
of   mistakes  which  courts    of    equity  Ortgon,  —  Foster  c/.  Scfaraeer,  15  Ore- 
would  reform.     According  to  the  real  gon  363. 

signification  of  the  word  *  mutual '  in  Pennsylvania.  —  Wallace  v.  Hussey, 

such  connection,  and  the  ordinary  ac-  63  Pa.  St.  24;  Waller's  Appeal,  103  Pa. 

ceptation  and    understanding  of    the  St.  594. 

term,  mutual  mistake  would  mean  a  Rkodt  Itland, —  Rhode  Island  Ezeh. 

mistake  reciprocal  apd  common  to  both  Bank  v.  Hawkins,  6  R.  I.  198. 

parties,  when  each  alike  labored  under  South   Carolina.  —  Kennerty   v,   Eti- 

the  same  misconception  in  respect  to  wan  Phosphate  Co.,  11  6.  Car.  126. 

the  terms  of  the  written  instrument."  Tennetste.  —  Pearce     v.     Suggs,    85 

1.  Benson  v.  Markoe,  37  Minn.  30;  Tenn.  724;    Trigg  v.  Read,  5  Humph. 

Douglas   V.  Grant,   12   111.    App.    273;  (Tenn.)  529. 

Rider  v.  Powell,  28  N.  Y.  310;  Moffett  Texas.  —  Robertson     v.    Smith,     ii 

Co.  V,   Rochester,  82    Fed.   Rep.  255;  Tex.  211;  Rowe  t/.  Horton,  65  Tex.  89; 

Paget  V.  Marshall,  28  Ch.  Dlv.  2^5.  Kuhlman  v.  Baker,  50  Tex.  630;  Smith 

e.    Ware   v.   Cowles,   24    Ala.    446;  v.  Ply,  24  Tex.  353. 

Betts  V.  Gunn,  31  Ala.  219;  Dunham  v.  4.  Pierce  v.  Brassfield,  9  Ala.  573; 

New   Britain,  55  Conn.   378;    Dwight  Free  v.  Meikel,  39  Ind.  318;  Crossland 

V,  Pomeroy,  17  Mass,  3035  Stevens  v.  v.   Shober,   Winst.   Eq.  (M.   Car.)   10; 

Cooper,    I   Johns.   Ch.    (N.    Y.)   425;  Grubb's  Appeal,  90  Pa.  St.  228;  Rowe 

Knight  V,  Bunn,  7  Ired.  Eq.  (M.  Car.)  v.    Horton,    65    Tex.    89',    Burley    v, 

77;  Westbrook  v.  Harbeson,  2  McCord  Weller,  14  W.  Va.  264.     See  also  Dav- 

Eq.  (S.  Car.)  112;  Towner  v.  Lucas,  13  cnport  v.  Tiirpin,43  Cal.  597.     And  sec 

Gratt.  <Va.)  705;    Broughton  v.  Coffer,  the  cases  cited  infra.  III.  2.  Pointing 

x8    Gratt.    (Va.)    184;    Townshend    v.  Out  Mistake. 

Stangroom,  6  Ves.  Jr.  328*  In  Anderson  v.  Logan,  105  N.  Cat. 
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defendant  sets  up  an  agreement  as  a  defense  to  a  suit,  the  plain- 
tiff may  show  a  mistake  therein  without  pleading  it.* 

Alleging  Both  Fraud  and  Xiitake.  —  Where  the  allegations  of  a  bill 
point  to  both  mistake  and  fraud,  the  bill  is  sustainable  on  the 
ground  of  mistake,  although  no  fraud  be  shown.* 

2.  By  Bill  or  Answer.  —  Equity  will  grant  relief  against  a  mis- 
take whether  it  is  set  up  affirmatively  by  bill  or  in  the  answer  by 
way  of  defense.* 

In  a  Collateral  Prooeeding  a  mistake  in  a  written  instrument  cannot 
be  corrected.* 

3.  Issue  to  Jury.  —  In  a  suit  for  the  correction  of  a  mistake  an 
issue  of  the  question  of  mistake  may,  in  the  discretion  of  the 
court,  be  framed  for  a  jury.* 

266,  it  was  held  that  a  defendant  who  &  M.  (U.  S.)  246,  it  was  held  that  a  bill 

wished  to  prove    that    there   was  an  charging  falsehood  and  fraud  in  a  sale 

actual    mistake    by   which   the    word  might  contain  enough  to  set  aside  the 

"  heirs  '*  was  omitted  from   the  deed  sale  for  mistake  without  setting  up  the 

which  he  proposed  to  offer  in  evidence  mistake    independently.      The    court, 

must  formally  allege  such  mistake  in  however,  considered  it  to  be  the  better 

his  answer.  course  to  set  up  the  mistake  independ- 

1.  In  Meyer  v.  Lathrop,  73  N.  Y.  ently.  See  also  Mason  v.  Crosby,  i 
315,  the  plaintiff  sued  to  foreclose  a  Woodb.  &  M.  (U.  S.)  342.  But  see 
mortgage.  It  appeared  in  the  evi.  Leighton  v.  Grant,  20  Minn.  345, 
dence  that  the  plaintiff  received  from  wherein  it  was  held  that  a  mere  mis- 
W.,  then  the  owner  of  the  mortgaged  take  could  not  be  proved  under  an  an- 
premises,  twelve  promissory  notes  exe-  swer  alleging  only  actual  fraud, 
cuted  by  W.,  and  gave  to  the  latter  a  8.  Chamberlain  v,  Thompson,  10 
receipt  stating  that  he  received  the  Conn.  243;  Rogers  v,  Atkinson,  i  Ga. 
notes  in  full  for  principal  and  interest  12;  Trout  v,  Goodman,  7  Ga.  383; 
of  the  bonds  and  mortgages,  and  Wyche  v.  Greene,  11  Ga.  159;  Leitens- 
agreeing  to  assign  to  such  parties  as  dorfer  v,  Delphy,  15  Mo.  160;  Hook 
W.  might  designate  when  called  for.  v,  Craighead,  32  Mo.  405;  Barlow  v. 
It  was  held  that  the  agreement  was  a  Elliott,  56  Mo.  App.  374;  Smith  v. 
discharge  of  the  mortgages,  but  that  Allen,  i  N.  J.  £q.  43.  But  see  Webs- 
evidence  could  be  admitted  to  prove  ter  v,  Webster,  33  N.  H.  18. 

that  it  was  not  the  real  agreement  of  Crois-biU  Vot  Keoessary.  —  In  a  suit 
the  parties,  and  was  executed  under  a  to  foreclose  a  mortgage  it  appeared 
mistake  as  to  its  nature  and  effect,  and  that  certain  ores  which,  by  the  agree- 
that,  as  the  action  was  not  based  upon  ment  of  the  parties,  should  have  been 
this  agreement,  it  was  not  necessary  excepted  from  the  mortgage,  were 
for  the  plaintiff  in  his  bill  to  set  up  the  embraced  therein.  The  defendants  set 
mistake  and  ask  for  relief;  but  upon  up  the  mistake  by  answer,  and  also 
the  defendant's  setting  up  the  agree-  filed  a  cross-bill  to  reform  the  mort- 
ment  in  defense,  the  plaintiff  could  gage.  It  was  held  that  the  cross-bill 
then  show  the  mistake.  was  not  necessary,  though  not  im- 
lowa —  Imtniment  Vol  AUeged  in  Peti-  proper,  and  that  the  defendants  would 
tion.  —  In  McAnnulty  z/.  Seick,  SQlowa  be  protected  by  a  decree  upon  the 
586,  it  was  held  that  where,  in  an  ac-  original  bill  declaring  that  the  com- 
tion  to  recover  possession  of  certain  plainant  was  not  entitled  to  have  the 
goods,  the  plaintiff's  petition  did  not  ores  sold.  .A.mes  v.  New  Jersey  Frank- 
allege  that  his  title  to  the.property  was  Unite  Co.,  12  N.  J.  Eq.  66.  See  also 
evidenced  by  a  bill  of  sale,  the  defend-  Trippe  v.  Trippe,  29  Ala.  637;  Schole- 
ant  might  show  that  such  bill  of  sale  field  v.  Lockwood,  32  Beav.  436.  But 
was  intended  as  a  mortgage  without  see  Webster  v.  Webster,  33  N.  H.  18. 
pleading  such  fact.  4.  Mayo  v.   Feaster,  2   McCord   Eq. 

2.  Williams  r.  U.  S.,  138  U.  S.  514.  (S.  Car.)  137;    Cady  v.  Potter,  55  Barb. 
Mistake  Veed  Vot  Be  Bet  Up  Independ-  (N.  Y.)  463. 

ently.  —  In  Smith  v.  Babcock,  2  Woodb.        5,  Stockbridge  Iron  Co.   v.  Hudson 

40  Volume  XIV. 


(iMdiag.                                       MISTAKE.  Ine«B«nL 

U  Plbaddig  —  1.  In  General  —  An  equity  court  will  not 
grant  relief  against  a  mistake  unless  the  pleading  contains  allega- 
tions sufficient  to  prove  the  party  within  the  rule  of  equitable 
relief  under  this  head  of  equity  jurisdiction.^ 

X&terUUty  of  Xistaki.  —  Thus,  it  should  be  alleged  that  the  mis- 
Iron  Co.,  I02  Mass.  45;  Beaumont  v.  ment  should  express  this  agreement; 
Bramley,  i  T.  &  R.  41.  and  that  the  mortgage,  by  a  mutual 

Vndar  tiie  PenmylTuiia  Pnetioo  it  was  mistake,  contained  a  provision  making 

early  held  that  the  question  as  to  the  it  subject  to  foreclosure  on  nonpayment 

existence  of  a  mistake  is  one  for  a  jury,  of  annual  interest,  was  held  sufficient, 

but  that  the  court  must  decide  whether  Insoiftoioiit  Allegmtions.  —  In  a  suit  to 

the  facts  found  are  sufficient  to  estab-  correct  a  mistake  in  an  administration 

lish  such  a  mutual  mistake  as  to  jus-  bond,  the  petition  alleged  that  by  acci- 

tify  a  correction  thereof .     Schettiger  v.  dent  or  mistake  the  bond  omitted  to 

Hopple,  3  Grant's  Cas.  (Pa.)  54.  specify  the  penal  sum,  but  failed  to 

1.  White  V.  Denman,  i  Ohio  St.  no;  allege  any  specific  sum  which  was  sup- 
Strieker  V,  Tinkham,  35  Ga.  176.  See  posed  to  have  been  inserted,  nor  did 
also  Bom  v.  Schrenkeisen,  no  N.  Y.  it  allege  that  the  bond  was  executed  in 
55.  And  see  cases  cited  in  following  blank  with  authority  to  fill  it  up,  which 
sections.  those  interested   neglected   to  do.     It 

In  Stover  v,  Poole,  67  Me.  217,  it  was  was  held  that  the  petition  was  defect- 
held  that  to  obtain  relief  on  the  ive  in  not  expressly  pointing  out  what 
ground  of  mistake  it  must  appear  in  the  penalty  was.  State  v.  Frank,  51 
the  bill  what  it  is  that  is  relied  upon;  Mo.  98. 

and  that  the  proof  must  follow  the  alle-  A  bill  was  filed  by  a  mortgagee  to 

gation,  so   that  the  court   may   know  correct  a  misdescription  in  a  mortgage, 

exactly  what  relief  is  sought.  A  second  mortgagee  was  made  a  party, 

In    Jenkins     v.    German    Lutheran  and  the  bill  alleged  that  he  knew  of  the 

Cong.,  58  Ga.  125,  the  court  said:     '*A  mistake  when  he  took  the  mortgage, 

plea  the  object  of  which  is  to  set  aside  and  it  was  proved  that  the  mortgage 

the  solemn  contract  of  a  party  under  was  taken  for  a  pre-existing  debt.     On 

his  hand  and  seal  should  specify  dis-  appeal  it  was  held  that  a  judgment  in 

tinctly  the  grounds  therefor."  favor  of  the  holder  could  not  be  sus- 

Vaed  Hot  Allege  Dmnaad  for  Gorreetion.  tained  on  those  grounds,  since  the  fact 

—  In  an  action  to  correct  a  mistake  in  that  the  mortgage  was  given  for  a  pre- 

a  mortgage,  the  complaint   need   not  existing  debt  was  not  alleged  in  the 

allege  a  demand  for  a  correction  be-  petition.     Cox  v.  Esteb,  68  Mo.  no. 

fore  the  commencement  of  the  action.  In  Clark  v.  Hart,  57  Ala.  390,  an 

Walls  V,  State,  140  Ind.  16.     See  also  allegation  in  the  bill  was  as  follows: 

Robbins  v.  Battle  House  Co.,  74  Ala.  "  It  was  never  conceived  by  either  of 

499.  said   parties  that  it  was  necessary  to 

Inooiififlteiit  Allegations.  —  Where  the  reduce  all  said  contract  to  writing  in 
allegations  of  the  bill  setting  up  a  mis-  order  to  make  the  same  binding  be- 
take in  a  deed  are  not  consistent  with  tween  the  parties  thereto,  or  good  and 
each  other,  equity  will  not  grant  relief,  valid  and  provable  against  said  note." 
Rowe  V,  Horton,  65  Tex.  89.  It   was  held   that  such  an  allegation 

Deed    Hot    Filed   with    Oom]daiiit. —  negatived    any    theory    of    accidental 

Where,  in  a  suit  to  rectify  a  mistake  omission  and  did  not  present  a  case  for 

in  a  deed,  the  deed  was  not  filed  with  equitable  relief. 

the  complaint,   it   was   held   that  the  In  a  suit  to  reform  a  warrant  drawn 

merits  of  the  case  having  been  fairly  in  favor  of  the  complainant  on  a  city 

determined,  the  judgment  would  not  be  treasury,  but  by  mistake  designating 

set  aside.     Baker  v.  Pyatt,  108  Ind.  61.  the  wrong  fund  out  of  which  the  war- 

SnAoieiit  Allegations.  —  In  Gassert  v.  rant  should  be  paid,  the  bill  is  fatally 

Black,  II  Mont.  185,  a  cross-complaint  defective  if  it  fails  to  allege  that  there 

for    the    reformation    of    a   mortgage  were  in   the   hands   of    the    treasurer 

which  alleged  that  the  parties  agreed  funds  applicable  to  the  purpose,  suffi- 

that  the  mortgage  should  not  be  fore-  cient  to    meet    the    order.     East    St. 

closable on  default  in  the  interest;  that  Louis  v.  L.  M.   Rumsey  Mfg.  Co.,  34 

they  intended  that,  the  written  agree-  III.  App.  458. 
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take  IS  material  and  goes  to  the  essence  of  the  object  In  view, 
and  is  not  merely  incidental.^ 

Troedom  from  VogUgonoo.  —  And  it  should  also  be  aUeg;ed  that  the 

mistake  did  not  occur  through  the  carelessness  or  negligence  of 
the  party  seeking  relief.* 

2.  Pointing  Out  Histake.  —  A  pleading  which  seeks  the  correc- 
tion of  a  mistake  should  allege  such  mistake  distinctly  and  par^ 
ticularly.'    The  reason  for  this  rule  is  manifest.    The  equitable 

1.  Wood  V.  Evans,  4^  Mo.  App.  030.  randum;  that  the  parties  intended  to 

3.  Hyland  v,  HylaDQ,  19  Oregon  51;  insert  therein  a  description  of  the  undi- 

Meier  v.  Kelly,  ao  Oregon  86.  vided  two-fifths,  but  that  by  mistake 

8.  Barton  v.  Sackett,  3  How.  Pr.  (N.  in  drawing  said  memorandum  the  de- 

Y.  Supreme  Ct.)  358:  Strieker  v,  Tink-  scriptionof  said  lot  of  land  was  therein 

ham,  35  Ga.  176;  Farley  r^.  Bryant,  33  set  forth  incorrectly  —  definitely  setting 

Me.  474;   State  v.  Prank,  51  Mo.  98.  forth  the  mistake  and  how  it  occurred 

And  see  Luzadder  v.  State,    131  Ind,  —  was  held  to  be  a  sufficient  averment 

598;  Martin  v.  State,  133  Ind.  60D.  that  the  mistake  was  a  mutual  mistake 

In  Durham  v.  Fire,  etc.,  Ins.  Co.,  22  of  the  parties  to  the  agreement  New- 
Fed.  Rep.  468,  Deady,  J.,  said:  "A  ton  t/,  Hull,  90  Cal.  487, 
party  seeking  to  have  an  instrument  A  complaint  alleged  that,  upon  the 
reformed  must  show,  as  well  by  his  dissolution  of  a  partnership  between 
pleading  as  in  proof,  in  what  the  mis-  the  parties  with  relation  to  a  certain 
take  consists,  and  that  it  is  mutual,  business,  it  was  agreed  that  the  plain- 
In  other  words,  it  must  appear  that  the  tiffs  should  assume  all  the  debts  of  the 
contract,  as  reduced  to  writing,  does  firm  relating  to  such  business,  and,  to 
not  contain  what  both  parties  intended  carry  out  such  arrangement,  they  exe- 
it  should.  And  to  this  end  It  must  be  cuted  tp  the  defendant  a  bond  condir 
shown  in  what  they  did  agree."  tioned,  by  its  terms,  that  they  should 

Allegation  Too  Indoflalte.  —  In  a  suit  pay  all  the  debts  of  the  firm  and  save 

to  set  aside  an  agreement  for  mistake  ni^  harmless  therefrom;  that  at  that 

the  only  allegation  as  to  mistake  was  time   the  Individual  members  of   the 

that  for  want  of  counsel  and  well-con-  firm  held  stock  in  a  certain  manufac- 

sidered  legal  advice,  W.   (one  of  the  tuHng  company,  and  there  was  then 

complainants)  was    led   into  error  in  outstanding  a  note  executed  in  the  firm 

signing  the  agreement.     It  was  held  name  (and  by  other  makers)  which  was 

that  the  allegation  of  mistake  was  not  not  given  for  any  debt  of  the  firm  and 

sufiiciently  definite  to  Invoke  the  juris-  was  not  in  any  way  connected  with  Its 

diction  of  the  court.    Salinas  v.  Still-  said  business,  but  was  given  for  the 

man,  66  Fed.  Rep.  677.  benefit   of  such   manufacturing  com- 

Snffleltnt  Allogations  of  Mistake.  —  In  pany,  the  makers  of  the  note  being  In 
an  action  to  correct  a  mistake  In  a  reality  sureties  for  said  company;  tnat 
mortgage,  the  complaint  alleged  that  the  said  note  was  not  intended  or 
the  property  was  part  of  the  southwest  understood  by  the  parties  to  be  in- 
quarter  of  section  thirty-one,  town  eluded  among  the  liabilities  of  the  firm 
five  north,  range  one  east,  beginning  assumed  by  me  plaintiffs  or  covered  by 
seventy-two  poles  west  of  the  northeast  the  conditions  of  their  bond;  and  that 
corner  of  '*  said  quarter  section,"  and  if  the  bond  was  so  written  as  to  bear 
that  by  mistake  the  mortgage  described  such  construction  and  so  as  apparently 
the  land  as  being  seventy-two  poles  to  require  the  plaintiffs  to  save  the  de- 
west  of  the  northeast  corner  of  "  said  fendant  from  all  liability  thereon,  it 
section.*'  It  was  held  that  this  was  a  was  so  written  by  mistake,  and  said 
sufficient  description  of  the  land  and  of  bond,  so  written  and  construed,  did 
the  mistake  sought  to  be  corrected,  not  express  the  real  agreement,  under- 
Walls  V.  State,  140  Ind.  16.  standing,  and  intentions  of  tlie  parties. 

In  an  action  to  correct  a  mistake  in  It  was  further  alleged  that  the  plain- 

a  contract  for  the  sale  of  land,  a  com-  tiffs  had  paid  a  iudgment  on  said  note, 

plaint  averring  that  the  agreement  was  one-third  of  which  ought.  In  equity,  to 

to  sell  an  undivided  two-fifths  of  the  be  paid  by  the  defendant.    Judgment 

land  described  in  the  written  memo-  was  demanded  for  a  reformation  of  the 
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jurisdiction  for  the  correction  of  mistakes  is  exercised  only  in 
order  that  the  real  intention  of  the  parties  may  be  carried  out ; 
and  if  the  particulars  wherein  there  has  been  a  failure  to  express 
correctly  the  intention  of  the  parties  are  not  pointed  out,  the 
court  will  have  nothing  to  guide  it  in  making  the  correction. 
The  fact  that  the  expression  "by  mistake'  is  interspersed 
through  the  pleading  will  not  be  sufficient  to  invoke  the  aid  of 
equity,  where  the  particular  circumstances  constituting  the  mis- 
take are  not  alleged,* 

How  MUtako  OoenzTod.  —  Where  a  mistake  is  set  up,  the  pleading 
should  allege  the  circumstances  which  gave  rise  to  and  occasioned 
such  mistake, •  and  show  who  brought  it  about.* 

How  Oomiplain*nt  li^iufod.  —  It  has  been  held  that  a  party  seeking 
relief  from  a  mistake  should  allege  how  he  is  injured  by  such 
mistake.* 

S.  Showing  Seal  Intention.  —  Where  relief  is  sought  m  equity 
on  the  ground  that,  by  mistake,  an  agreement,  as  it  stands,  does 
not  conform  to  the  actual  agreement  made  by  the  parties,  the 
agreement  really  intended  should  be  set  out,'  and  it  should  be 

bond  and  for  one-third  of  the  amount  tween  his  principal  and  W.,  and  by  a 

8o  paid  by  the  plaintiffs.     It  was  held,  mutual  mistake  on  the  part  of  the  com- 

on  demurrer  ore  tenus^  that  the  com-  plainant,  by  his  representative,  and  of 

plaint  sufficiently  alleged  a  mistake  in  W.,  the  declaration  failed  to  state  the 

the  bond,  and  not  a  mere  misunder-  truth  in  this  regard,  and  showed  upon 

standing  of  the  words  employed  therein,  its  face  that  one-eighth  of  the  proceeds 

Hagenah  v,  Geffert,  73  Wis.  636.  of  the  sale  of  said  property,  less  the 

In  Ward  v.  Waterman,  85  Cal.  488,  costs  and  expenses  of  the  trust,  was  to 

the  complaint  alleged  that  prior  to  the  be  paid  to  said  W.     It  was  held  that 

conveyance  of  certain  property  to  S.,  a  the  complaint  alleged  sufficient  to  show 

trustee,  certain  persons  named  in  the  a  mutual  mistake  and  to  warrant  a 

declaration  of  trust  were  and  had  been  correction  thereof, 

the  equitable  owners  of  the  property  1.  Magniac  v.  Thomson,  2  Wall.  Jr. 

described  in  the  complaint;  that  at  the  (U.  S.)  209. 

time  of  the  conveyance,  the  plaintiff  3.  White  v.  Richmond,  etc.,  R.  Co., 

was  absent  from  the  state;  that  before  no  N.  Car.  456;   Carr  v.  Dickson,  58 

he  left  it  was  understood  and  agreed  Ga.  144;  Gamble  v.  Knott,  40  Ga.  199. 

between  himself  and  the  others  in  in-  8.  Gamble  v.  Knott,  40  Ga.  igg. 

terest  that  the  title  should  be  vested  in  Party  Against  Whom  BsUef  Songlit  — 

some   one  person,  for  convenience  of  Mistake  of  Law.  —  In  a  plea  setting  up 

managrement  and  sale  and  distribution  a  mistake  of  law  as  a  defense  it  should 

of  the  proceeds,  and  that  a  declaration  be  alleged  that  the  party  against  whom 

shoulil  be  made  and  executed  showing  relief  is  sought  brought  about  the  mis- 

the  nature  and  character  of  the  trust  take.    Jenkins  v,    German    Lutheran 

and  the   relative  interests  of  the  re«  Cong.,  58  Ga.  125. 

spective  parties;  and  that  it  was  agreed  4,  Stoddard  v.  Murdock,  37  Mo.  580. 

between  the  plaintiff  and  W.,  one  of  That  Bofpondont  Meditates  Unfair  Ad< 

the  owners,  that  when  such  declaration  vantages.  —  A  petition  in  chancery  for 

was  made.  W.  should  have  it  show  the  correction  of  a  mistake  in  a  written 

that  the  proceeds  of  the  interest  of  W.  instrument  should  show  not  only  that 

were  to  be  paid   to  the  complainant  the  respondent  is  able  to  take  an  un- 

until  the  debt  from  W.  to  the  complain-  fair  advantage  of  the  mistake,  but  that 

ant  was  satisfied;  that  when  the  deda-  he  meditates  doing  so.     Thompson  ville 

ration  of  trust  came  to  be  executed  it  Scale  Mfg.  Co.  v.  Osgood,  26  Conn.  16. 

was  executed  on  behalf  of  the  com-  ft.  We m pic  v,  Stewart,  22  Barb.  (N. 

plainant  by  his  attorney  in  fact,  who  Y.)  154;    Coles  v.   Bowne,   10    Paige 

knew  nothing  of  the  arrangement  be-  (N.  Y.)  526;  Thompson  ville  Scale  Mfg. 
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shown  in  what  way  the  defective  instrument  fails  to  express  the 
real  intention.^     It  is  not  sufficient  to  allege  generally  that  the 

intent  was  different ;  there  must  be  an  express  averment,  stating 
the  particulars,  that  the  instrument,  as  it  exists,  differs  from  the 
intention  of  the  parties.* 

4.  Mutuality  of  Mistake.  —  Where  a  mistake  is  set  up  and  relief 
is  sought  thereupon,  it  must  be  alleged  that  such  mistake  was 
mutual.* 

Co.  V.  Osgood,  26  Conn.  16;  Meier  r.  omitted  to  write  in  the  same;  that  the 

Kelly,  20  Oregon  86;    Hyland  v,  Hy-  plaintiff  relied  upon  the  word  of  the 

land,  19  Oregon  51.     And  see  in  gen-  defendant,    and,    being     ignorant    of 

eral,  article  Rescission,  Reformation,  business  of  that  kind,  did  not  read  the 

AND  Cancellation.  deed,  nor  find  out  the  mistake  until  a 

In  Coles  V,  Bowne,  10  Paige  (N.  Y.)  short  tim«  before  bringing  the  suit;  it 
526,  it  was  held  that  a  party  who  files  was  held  that  the  complaint  was  faulty 
a  bill  to  correct  a  mistake  in  a  written  in  not  stating  the  terms  of  the  agree- 
agreement,  in  a  case  where  the  court  ment  between  the  parties  which  the 
has  the  power  to  make  a  correction  deed  was  given  to  effectuate,  but  that 
therein,  must  not  only  state  in  his  bill  the  fault  only  constituted  a  defective 
the  agreement  as  it  ought  to  have  been  statement  of  cause  of  suit,  and  not  a 
reduced  to  writing,  but  also  the  sub-  defective  cause  of  suit,  and  that,  there- 
stance  of  the  written  agreement  itself,  fore,  the  defendant  waived  the  defect 
And  the  party  alleging  a  mistake  by  filing  an  answer  to  the  complaint, 
in  the  written  agreement  holds  the  Hyland  v.  Hyland,  19  Oregon  51. 
affirmative,  and  must  satisfy  the  court,  1.  Wemple  v.  Stewart,  22  Barb.  (N. 
beyond  all  reasonable  doubt,  that  such  Y.)  154;  Meier  v,  Kelly,  20  Oregon  86; 
an  agreement  as  he  claims  to  have  been  Hyland  v,  Hyland,  19  Oregon  51. 
made  was  in  fact  made  between  the  In  Foster  v.  Schmeer,  15  Oregon  363, 
parties,  and  that  a  mistake  has  oc-  it  was  held  that  in  pleading  a  mistake 
curred  in  reducing  such  agreement  to  in  a  contract  the  pleader  should  set 
writing.  out  the  terms  of  the  contract  as  the 

TiftiigORge  Uiad  IMflEsrent  from,  That  In-  parties  made  it;  what  they  each  under- 
tended.  ~- Where  it  is  sought  to  correct  took  and  agreed  to  do;  and  show  why 
a  mistake  in  a  written  Instrument,  the  its  terms  happened  to  be  left  out  when 
bill  is  defective  unless  it  alleges  that  an  attempt  was  made  to  reduce  it  to 
the  language  used  is  different  from  writing,  or  how  terms  not  agreed  upon 
that  intended  to  be  used.  Burt  v,  came  to  be  inserted. 
Wilson,  28  Cal.  637.  Betting  Ferth  Defective  Instrument.— 

Waiver  ef  Befeot  hy  Anewering.  —  Where  a  suit  is  brought  to  correct  a 
Where  the  plaintiff,  a  married  woman,  mistake  in  a  written  instrument,  the 
in  a  suit  against  her  husband,  as  de-  petition  should  set  forth  both  the  de- 
fendant, to  have  reformed  a  certain  fective  instrument  and  the  agreement 
deed  executed  by  him  to  her,  alleged  really  intended  by  the  parties.  Thomp- 
in  hei*  complaint  that,  for  a  valuable  sonville  Scale  Mfg.  Co.  v.  Osgood,  26 
consideration,  the  defendant  bargained  Conn.  16. 

and  sold  to  her  certain  real  property;  Sufficient  Averment. —  In  a  suit  to  cor- 

that  he  promised  and  agreed  with  her  rect  a  mistake  in  a  deed,  the  complaint 

that  he  would  execute  and  deliver  a  alleged  that  it  was  the  mutual  mten- 

deed  conveying  to  her  the  said  property  tion  and  understanding  of  the  parties 

during  her  natural  life,  and  then  to  her  that  the  land  in   controversy  should 

heirs  and  assigns  forever,  and  that  the  be  described  in  and  conveyed    by  the 

defendant  executed  and  delivered   to  deed.    This  was  held  to  be  a  sufficient 

the  plaintiff  a  deed  of  conveyance  to  averment  of  agreement  to  convey  the 

the  property,  but  by  mutual  mistake  land,  and  that  it  was  owing  to  a  mutual 

the  words  **  and  then  to  her  heirs  and  mistaki^  that  the  deed  failed  to  describe 

assigns  forever  **  were  omitted   from  the    land.      Seegelken    r.    Corey,   93 

the  deed;  that  the  defendant  instructed  Cal.  92. 

and  directed  the  person  who  wrote  the  2.  U.  S.  v,  Munroe,  5  Mason,  (U.  S.) 

deed  to  insert  the  said  words,  but  he  572;  Wall  v,  Arrington,  13  Ga.  88. 

inadvertently    and    through    mistake  8.  Kent  v,  Manchester,  29  Barb.  (N. 

44  Volume  XIV. 


tmt                                   MISTAKE.  PitMf. 

5.  Prayer  ftnr  Belie£  —  Where  the  aid  of  an  equity  court  is 
sought  for  the  correction  of  a  mistake  the  pleading  should  con- 
clude with  a  prayer  for  such  relief.^ 

17.  PSOOF.  —  The  proof  of  a  mistake  must  follow  the  allega- 
tions in  the  pleading,  so  that  the  court  may  know  exactly  what 
relief  is  sought.'     In  order  to  invoke  the  aid  of  the  court,  it  must 

Y.)  595;  Story  v.  Conger,  36  N.  Y.  673;  that  it  is  necessary  to  allege  and  prove 
White  V.  Richmond,  etc.,  R.  Co.,  no  that  the  mistake  was  mutual  applies 
N.  Car.  456;  Durham  v.  Fire,  etc.,  only  to  cases  where  the  suit  is  to  re- 
los.  Co.,  22  Fed.  Rep.  468.  form  the  agreement  itself.  Wherever 
Sofldeiit  Allegations.  —  A  bill  for  the  the  mistake  arises  through  the  care- 
correction  of  a  deed  alleged  that  the  lessness  of  the  scrivener,  or  by  any 
plaiaiiff's  father,  desiring  to  divide  his  other  inadvertence  in  reducing  the 
property  among  his  children,  executed  agreement  to  writing,  so  that  the  in- 
to the  plaintiff  for  a  valuable  consider-  strument  does  not  express  the  agree- 
aiioQ  a  deed  for  certain  land;  that  ment  actually  made,  it  may  be  re- 
after  the  plaintiff  had  taken  possession  formed  by  the  court.  Born  v.  Schrenk- 
of  the  land  (describing  it)  given  to  him,  eisen,  no  N.  Y.  55. 
and  after  the  death  of  the  father,  he  1.  U.  S.  v.  Munroe,  5  Mason  (U.  S.) 
discovered  that  his  deed  did  not  de-  572;  Wall  v.  Arrington,  13  Ga.  88; 
scribe  his  land,  but,  by  the  mistake  of  Gamble  v,  Daugherty,  71  Mo.  599; 
the  scrivener,  had  been  made  to  de-  Bom  v.  Schrenkeisen,  no  N.  Y.  55. 
scribe  other  lands  (describing  them),  Omiision  of  Prayor — Waiyer  of  Olijeo- 
which  his  father  did  not  own;  that  the  tion.  —  Where  a  defendant  in  his  an- 
laad  first  described  and  of  which  he  swer  alleged  facts  entitling  him  to  the 
was  in  possession,  was  the  land  which  correction  of  a  mistake  in  the  contract 
the  father  intended  to  give  him,  and  sued  on,  but  omitted  to  pray  for  such 
the  land  which  he  and  all  the  other  relief,  and  the  proof  of  the  facts  was 
children  supposed  he  was  receiving,  given  on  the  trial  without  objection, 
This  was  held  to  be  a  sufficient  allega-  the  omission  not  being  called  to  the 
tioa  of  a  mutual  mistake  on  the  part  attention  of  the  court  in  any  way,  it 
of  the  contracting  parties.  Baker  v,  was  held  that  the  objection  had  been 
Pyatt,  108  Ind.  61.  waived.     Bom  v.  Schrenkeisen,  no  N. 

In  an  action  for  breach  of  a  contract  Y.  55. 
it  appeared  that  the  defendant  had  Whero  Correotlon  Hot  Veoassary.  —  In 
agreed  to  run  the  plaintiff's  boat  from  Barlow  v.  Elliott,  56  Mo.  App.  374,  it 
Oswego  to  Martinsburgh,  "  risk  of  was  held  that  where,  in  an  action  to 
navigation  assumed "  by  plaintiff,  bat  enforce  a  contract,  the  defendant 
that  the  defendant  was  prevented  from  pleaded  a  mutual  mistake,  it  was  not 
performing  by  the  fact  that  the  boat  necessary  that  the  answer  should  pray 
was  too  large  to  pass  through  the  locks  for  affirmative  relief  if  no  reformation 
OQ  the  Black  river  canal.  In  his  an-  of  the  instrument  was  needed  for  the 
swer  the  defendant  averred  that,  by  the  defendant's  protection, 
▼erbal  agreement  between  the  parties,  2.  Stover  v,  Poole,  67  Me.  217. 
ia  parsaance  of  which  the  written  con-  A  Varlanoe  between  the  proof  and  the 
tract  was  intended  to  be  drawn,  it  was  allegations  in  the  bill  is  fatal.  Lock- 
understood  that  the  risk  as  to  the  prac-  hart  v.  Cameron,  29  Ala.  355.  See  also 
ticability  of  the  boat  passing  through  Crabb  v.  Thomas,  25  Ala.  212;  Brant- 
the  locks  was  to  be  assumed  by  the  ley  v.  West,  27  Ala.  542. 
plaintiff;  and  he  asked  to  have  the  Proof  Ezoeeding  AUogations.  —  Al- 
written  contract  reformed  to  correspond  though  the  proof  may  exceed  the  alle- 
with  the  agreement,  should  such  cor-  gations  of  the  bill,  the  relief  must  be 
rection  become  necessary.  The  court  confined  to  the  agreement  set  up  in  the 
decided  that  the  words  in  the  contract  bill.  Athey  v.  McHenry,  6  B.  Mon. 
did  not  include  this  risk.    It  was  held  (Ky.)  50. 

that  with  this  construction  the  answer  AlBrmative    Defenso  —  Xott   Be    Snt- 

sufficiently  alleged  a  mutual  mistake,  tained  by  Evidonoe. —  Where  an  answer 

Pitcher  v.  Hennessey,  48  N.  Y.  415.  under  the  code  sets  up  a  mistake  in  a 

Whn  Bii]aD06sVot  Apply,  —  The  rule  written  instrument,  the  defense  is  an 
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be  strong,  clear,  and  satisfactory,^  especially  where  the  mistake 
is  denied  by  the  other  party.* 

y.  PABTiEa  —  It  is  the  general  rule  that  a  mistake  in  an  instru- 
ment can  be  corrected  in  equity  only  when  the  litigation  is 
between  the  original  parties  or  those  in  privity  with  them.* 

All  parties  who  would  be  affected  by  the  correction  of  the  mis- 
take must  be  made  parties  to  the  suit.* 

affirmative  one,  and  the  finding  against  Mayo  v.   Feaster,   2  McCord  £q,  (S. 

its  existence  is  necessitated  unless  it  Car.)  137. 

be  sustained   bv  evidence  offered  in  GntnteM  of  the  Original  PartiM  to  a 

its   support.     Yosemite    Valley,    etc.,  deed  may  maintain  a  suit  for  the  cor- 

Com'rs  V.  Barnard,  98  Cal.  199.  rection  of  a  mistake  therein.     May  v. 

1.  See  Am.  and  Eng.  Encyc.  of  Law,  Adams,  58  Vt.  74;  Elwood  v,  Stewart^ 
title  Mistake,  5  Wash.  736. 

2.  Lyman  v.  United  Ins.  Co.,  2  Person  Holding  Benefieial  Intereit. — 
Johns.  Ch.  (N.  Y.)  630;  Gillespie  v.  In  Nevius  v.  Dunlap,  33  N.  Y.  676,  it 
Moon,  2  Johns.  Ch.  (N.  Y.)  585;  Keis-  was  held  that  a  person  for  whose 
selbrack  ,v.  Livingston,  4  Johns.  Ch.  benefit  a  contract  was  made  may  main- 
(N.  Y.)  144;  Kent  v,  Manchester,  29  tain  a  suit  to  correct  a  mutual  mistake 
Barb.  (N.  Y.)  595 ;  Gill  v,  Clas^ett,  4  therein,  although  the  consideration 
Md.  Ch.  470;    Watkins  v,  Stockett,  6  proceeds  from  another. 

Har.  &  J.  (Md.)  435;   Wall  v.  Arring-  Trnstee  Holding  Ho  Beneiiolal  Intereet. 

ton,   13  Ga.   88;    Griswold  v.   Smith,  — Where  the  trustee  named  in  a  deed 

10  Vt.  452;  Shattuck  v.  Gay,  45  Vt.  holds  the  naked  legal  title  without  any 

87.  beneficial  interest  in  the  property,  the 

In  Irnham  v.  Child,  i  Bro.  C.  C.  92,  cestui  que  trust  is  the  proper  party  to 

Lord  Thurlow    said    that    a    mistake  apply  to  a  court  of  equitv  for  the  cor* 

**  should  be  proved  as  much  to  the  satis-  rection  of  an  alleged  mistake  in  the 

faction  of  the  court  as  if  it  were  ad-  drawing  of  the  deed;  and  a  bill  filed 

mitted.    The  difficulty  of  this  is    so  for  that  purpose  by  the  trustee  alone  is 

great  that  there  is  no  instance  of  its  wanting  in  equity.    Stone  v.  Hale,  17 

prevailing  against  a    party    insisting  Ala.  557. 

that  there  was  no  mistake."  But  the  Persons  Hot  in  Privity.  —  Persons  who 
whole  weight  of  modern  authority  is  are  not  parties  to  a  marriage  settle- 
against  this  doctrine,  and  it  is  now  the  ment  sought  to  be  corrected,  nor  heirs 
general  rule  that,  where  the  proof  of  a  at  law  of  parties  to  it,  and  who  are  not 
mistake  is  satisfactory,  relief  will  be  embraced  within  the  scope  of  the  mar- 
granted  notwithstanding  the  mistake  riage  consideration,  cannot  bring  a 
is  denied  by  the  other  party.  For  a  suit  for  the  correction  of  a  mistake  in 
full  discussion  of  the  subject,  see  Am.  such  settlement,  although  provision  is 
and  Eng.  Encyc.  of  Law,  title  Mistake,  made    for    them     therein.      Cook    v. 

8.  Cady  v.  Potter,  55  Barb.  (N.  Y.)  Walker,  21  Ga.  370. 

463;    East  V,  Peden,  108  Ind.  92.    See  Hnsband  Owner  of  Land — Wife  Not  ft 

also  Casler  v,  Sitts,  6  Hun  (N.  Y.)  659.  Party,  —  In  a  suit  to  correct  mistakes 

And  see  in  general,  article  Rescission,  in  a  deed  of  trust  it  was  held  that,  the 

Cancellation,  and  Mistake.  husband  being  the  owner  of  the  land. 

In  Adams  v.  Stevens,  49  Me.  362,  it  the  wife  need  not  be  joined  as  a  party, 

was  held  that  a  mistake  in  an  instru-  Hoyt  v.  OUver,  59  Mo.  188. 

ment  could  be  corrected  only  when  the  4.  Dod  v,  Paul,  42  N.  J.  Eq.   154; 

litigation   was    between    the    original  Daggett  v,  Ayer,  65  N.  H.  82;   jBusby 

parties  to   the   agreement.    See  also  v.  Littlefield,  31  N.  H.  193. 
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MISTRIAL. 

See  articles  JURY,  Vol.  la,  p.  aaa;  ^EW  TRIALSj  TRIALS. 


MITIGATION -MITIGATING 
CIRCUMSTANCES. 

See  articles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  837 ; 
DAMAGES,  vol.  s,  p.  700;  LIBEL  AND  SLANDER,  vol 
13,  p.  a6 ;  PLEAS  AT  LA  W;  and  see  General  Index  to  this 
work.  

MITTIMUS. 

See  article  COMMITMENTS,  vol.  4,  p.  s«6. 


MIXED  ACTION. 

See  articles  EJECTMENT,  vol.  7,  p.  a6o;  REAL  ACTIONSs 
REAL  PROPERTY. 


MOBS. 


As  to  acHons  for  MuHes  caused  by,  see  article  COUNTIES,  vol.  j, 
p.  897;  MUNICIPAL  CORPORATIONS,  post. 


MONEY  COUNTS. 

By  Chaelbs  C  Mocks. 
I  BOOFS  OV  TKB  ABTIOU,  48. 

n  Vn  An  ITtilxtt  ot  Xonr  Oomrx^  48. 

1,  In  General^  48. 

a.  At  Common  iaw^  49. 

3,  Under  the  Codes^  49. 

4.  In  a  Plea  or  Answer^  49. 

HL  JmnnMk  a  Bnreii  ComrT  ob  wxtr  Bnoui  Oouht,  49. 

1.  Whether  Permissible^  49. 
f.  Eficton  Trial  of  Cause^  50. 
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Scope  of  the  Artide.  MONE  Y  CO  UNTS.  Vm  and  FtUl^. 

IV.  The  Axleoatiovs,  51. 

1.  Averments  Common  to  All  the  Counts^  51* 

2.  Money  Lent^  52. 

3.  Money  Paid,  53. 

4.  Money  Had  and  Received^  53. 

I  Scope  of  the  Abticle.  —  The  demands  recoverable  under 
the  common  counts,  including  the  money  counts,  have  been 
fully  considered  in  the  article  ASSUMPSIT,  vol.  2,  pp.  1002-1026. 
This  article  will  treat  of  the  form  and  sufficiency  of  the  allega- 
tions in  the  common  money  counts.  For  a  like  treatment  of 
other  common  counts,  see  articles  ACCOUNTS  AND  ACCOUNTING, 
vol.  I,  p.  88;  Landlord  and  Tenant,  vol.  12,  p.  852;  Sales; 
Work  and  Labor. 

n.  Use  akb  XTtilitt  of  Hovet  Couhts—  1.  In  General — Spedai 

AUegationa  Unneoeesary.  —  The  use  of  the  common  counts,  in  cases 
where  recovery  may  be  had  thereunder,  is  beneficial  to  the  plain- 
tiff in  discharging  him  from  the  necessity  of  alleging  the  special 
circumstances  out  of  which,  in  judgment  of  law,  the  indebtedness 
or  liability  arises.* 

Ayoiding  Peril  of  Varluioe.  —  If  the  special  circumstances  alone  are 
alleged,  no  other  facts  materially  different  can  be  proved.*  But 
where  the  common  money  counts  are  used  together  with  one  or 
more  special  counts,  and  the  plaintiff  fails  to  recover  on  the  lat- 
ter because  of  a  variance,  the  proof  may  still  be  sufficient  to 
enable  him  to  recover  on  his  common  counts.* 

1.  BaU   V.   Fulton   County,   31   Ark.  the  school  directors  of  a  district,  the 

385;    Lockwood  V.    Kelsea,   41    N.  H.  cause  of  action  must  be  specifically  set 

188;    Cory   V,   Somerset,   47   N.   J.  L.  out,  so  that  the  court  may  see  affirma- 

181;    Grannis  v.  Hooker,  29  Wis.  67;  tively  that  the  liability  sued  upon  is 

Moses  V.  Macferlan,  2  Burr.  1005.    See  one   authorized   by   the    statute.      No 

also  Morgan   Park  v.    Gahan,   35   111.  authority   is    produced  in   support  of 

App.  648;  Chicago  Exhaust,  etc..  Pipe  this  position  on  the  question  of  plead- 

Co.  V,  Johnson,  44  III.  App.  224;  Teb-  ing.     It  would  seem  that  if  there  be 

betts  V,  Pickering,  5  Cush.  (Mass.)  83;  any   case   embraced   in    the    common 

Phippen  v.  Morehouse,  50  Mich.  537;  counts     for     which     the     defendants 

McCoy  z/.   Oldham,  i   Ind.  App.  372;  under  any  circumstances  could  become 

Spears  t*.  Ward,  48  Ind.  541.     Compare  liable,  the  allegation  contained  in  the 

Frazer  v.  Sanders,  3  Brev.  (S.  Car.)  13.  common  counts  must  be  held  to  em- 

"A  plaintiff  has,  therefore,  the  right  brace  everything  in  detail  necessary  to 

to  allege    the    special    circumstances  sustain  the  action." 

that  create  the  liability,  or  allege  that  2.  American  Nat.  Bank  v,  Wheelock, 

the  defendant  had  and  received  money  45   N.   Y.    Super.   Ct.   222.    See    also 

to  the  use  of  the  plaintiff,  and  prove  it  Engle  v,  Campbell,  42  Mich.  565,  and 

by  the  special  circumstances.'*    Ameri-  generally  article  Variancf. 

can  Nat.  Bank  v,  Wheelock,  45  N.  Y.  8.  Talladega  Ins.  Co.  v.  Landers,  43 

Super.  Ct.  222.  Ala.   115;    Hopkins  v,  Orr,  124  U.  S. 

Illtistration.  —  In  Folsom  v.  School  510,  where  the  court  said:  '*  Upon  the 
Dist.  No.  5,  91  111.  404,  an  action  testimony  that  the  defendant  admitted 
against  a  school  district  for  money  his  indebtedness  on  the  note  given  in 
lent,  the  court  said:  "It  is  insisted  evidence,  that  note,  though  varying 
by  counsel  for  appellees '[defendant]  from  the  description  in  the  special 
that  in  declarations  against  a  quasi  count,  was  admissible  under  the  corn- 
corporation  of  limited  powers,  such  as  mon  counts  as  evidence  of  money  had 

48  Volume  XIV. 
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2.  At  Common  Law.  —  That  the  common  money  counts  were  a 
well-recognized  form  of  declaring  at  common  law  has  been  amply 
shown  in  a  preceding  article.* 

3.  Tinder  the  Codes.  —  According  to  the  weight  of  authority, 
the  money  counts  may  be  used  in  those  states  where  the  code 
practice  has  been  adopted,  and  are  not  inconsistent  with  the 
provision  that  a  complaint  must  state  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  language.*  At  least,  an 
objection  for  generality  must  be  taken  by  motion  to  make  more 
definite  and  certain,  and  not  by  demurrer  for  want  of  sufficient 
facts.* 

4.  In  a  Plea  or  Answer.  —  The  common  money  counts  may  be 
used  in  a  plea  or  answer  of  set-off*  or  counterclaim*  in  the  same 
manner  as  in  a  declaration  or  complaint. 

m.  JOUTDEB    DT    SnreiB  COUHT    OB  WITH  SPECIAL    COITHT  —  !• 

Whether  PermiMible  —  Single  Count.  —  By  the  common-law  practice 
in  England  and  in  some  of  the  United  States  the  common  counts 
may  be    consolidated    into  one  count,    sometimes  termed    an 

and    received    by    the    defendant    to  do  not  call  for  any  answer  from  the  de- 

the  plaintiff's  use."     [Citinff  Grant  v.  fendant,  and  will  not  support  a  judg- 

Vaughan,  3  Burr  1516;    Page  v,  Alex-  ment  by  default.     They  are*'  rather  in 

andria   Bank,    7  Wheat.    (U.    S.)    35*  the  nature  of  a  summons,  requiring  a 

Goodwin  v.  Morse,  9  Met.  (Nf ass.)  278. J  full  complaint  to  be  filed  on  return  of 

See  also  Gormley  v.  Bunyan,  138  U.  S.  the  writ.    This  may  be  done  either  by 

623;  Wilson  V,  King,  83  111.  237.  filing  a  bill  of  particulars  and  striking 

1.  See  article  Assumpsit,  vol.  2,  pp.  out  all  counts  not  applicable  thereto, 
1012,  1015,  1016.  or  by  amending  the  complaint  by  filing 

2.  Pleasant  v.  Samuels,  114  Cal.  37;  a  substituted  complaint,  or  such  other 
Quimby  v,  Lyon,  63  Cal.  394;  Grannis  amendment  as  may  be  necessary  to 
V.  Hooker,  29  Wis.  65;  Ball  v.  Fulton  show  the  cause  of  action  as  fully  as  is 
County,  31  Ark.  385;  Campbell  v.  required  in  other  cases;  and  such 
Shiland,  14  Colo.  491;  Field  z^.  Brown,  amendment  (being  analogous  to  a 
146  Ind.  293.  See  also  Doherty  v,  complaint  filed  upon  return  of  a  sum- 
Shields,  86  Hun  (N.  Y.)  303;  Fox  v.  mons,  when  actions  are  commenced  by 
Pullman  Palace  Car  Co.,  16  Mo.  App.  summons  only)  must  be  made  after 
122.  And  see  article  Complaints  and  return  of  the  writ  and  before  the  de- 
Petitions  in  Code  Pleading,  vol.  4,  fendant  is  called  upon  to  plead,  or  a 
p.  611.  default    can  be    taken."     New  York 

Contra.  —  For    authorities    taking    a  Breweries  Corp.   v.   Baker,  68   Conn, 

contrary  view  see  Penn  Mut.  L.  Ins.  337,  followed  in  McNamara  v.  McDon- 

Co.  V,  Conoughy,  (Neb.  1898)  74  N.  W.  aid,   69  Conn.   484,   where    the  court 

Rep.  422,  and  article  Complaints  and  said:    '*  Under   the    Practice  Act  the 

Petitions  in  Code  Pleading,  vol.  4,  form  known  as  *  the  common  counts ' 

p.  6x2.  can   be  used  only  as  an  entire  com- 

Amendioent.  —  Even    if    the    money  plaint  for  the  commencement  of  an 

counts  be  regarded  as  a  defective  mode  action.     It  can  never  follow  a  special 

of  pleading,  an  amendment  should  be  count." 

allowed  if  asked  for.     California  State  8.  Terrell  v,  Butterfield,  92  Ind. 

Tel.  Co.  V.  Patterson,  i  Nev.  150.  See  also  Lemmon   v.   Reed,   14    Ind. 

In  Conneotieat  the  common  counts,  as  App.  655,  and  article  Definitbness  and 

used  in  common-law  pleading,  are  for-  Certainty  in  Pleadings,  vol.  6,  p.  246. 

bidden  by  the   Practice    Act  of   1870.  4.  See- Rollins  v.  Duffy,  14  111.  App. 

They  may  be  used,  however,  as  a  mode  69. 

of  instituting  an  action,  when  any  of  6.  Chapman  v.  Frank,  12  Daly  (N. 

them  is  an  appropriate  general  state-  Y.)  402.     See  also  Roldan  v.  Power,  14 

ment  of  the  cause  of  action,  but  they  Misc.  Rep.  (N.  Y.  Super.  Ct.)  484. 
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omnibus  count«^  In  code  pleading  the  consolidated  money 
counts  may  be  used  where  the  defendant  takes  no  proper  objec- 
tion.* 

Jtfaukr  wltk  HfiiriiT  Goute.  —  Although  it  is  said  that  in  common- 
law  practice  where  the  money  counts  are  applicable  their  use  is 
preferable  to  a  special  county'  there  is  no  legal  objection  to  their 
joinder  with  special  counts  setting  out  the  facts  from  which  the 
alleged  cause  of  action  arises.^ 

2,  Efbct  on  Trial  of  Caiue  —  Theorj  of  tke  Gmo.  —  Where  the  com- 
mon counts  are  joined  with  a  special  count,  but  the  whole  case 

1.  Cape  Elizabeth  v.  Lombard^  70  4.  "  That  joinder  of  common  and 
Me.  396  [/^/Anew^  in  Griffin  r.  Murdock,  special  counts  in  assumpsit  is  not 
8S  Me.  254],  where  the  court  said:  a  misjoinder  needs  no  authority.'* 
"It  was  held  good  by  Chief  Justice  Trench  v.  Hardin  County  Canning  Co., 
Saunders,  and  commended  by  Sergeant  67  111.  App.  269. 

WUliams  in    his    note  to  Webber  v,  *'  The  general  count  for  money  bad 

Tivill,    2   Saund.    122,   as  a  practice  and  received,  when  united  with  special 

avoiding  prolixity  of  pleading  and  sav-  ones  giving  notice,  ought  to  be  en- 

ing  expense."  couraged,  as  tending  to  the  easy  and 

In  Conneotieat  prior  to  the  Practice  Act  commodious    attainment   of   justice." 

of  1879  ^^^  common  counts  were  ordi-  Boyd  v.  Logan»  Cooke  (Tenn.)  394. 

narily  grouped  in  one  count  itiindehitO'  **  It  is  very  common  to  insert  a  spe* 

tus  assumpsit.    Kew    York    Breweries  cial  count  with  common  counts  under 

Corp.  V,  Baker,  68  Conn.  343.  the  commonest  principles  of  pIead!nfi^" 

Form  of  Omnibni  Count.  —  In    Cape  Bentley  v.  Standard  F.  Ins.  Co.,  40  W. 

Elizabeth  v.  Lombard,  70  Me.  397,  the  Va.  729. 

declaration,  after  alleging  an  indebted-  That  the  money  counts  may  prop- 

ness  "  on  the  day  of  the  purchase  of  erly  be  joined  with  special  counts,  see 

this  writ,"  in  a  sum  stated,  for  goods  further  Howison  v,  Oakley,  (Ala.  1898) 

sold  and  delivered  and  work  and  labor  23  So.  Rep.  820;  Johnson  v.  Glover,  121 

done    and    materials    furnished,    pro-  I il.  283;  Tebbeits  z'.  Pickering,  5  Cusb. 

ceeded  as    follows:      "And    also    for  (Mass.)  83;    Johnson   v.   Jennings,  10 

other  money  before  then  lent  by  the  Gratt.  (Va.)4;  Nutter  t^.  Sydcnstricker, 

plaintiffs  to  said  defendant  at  his  re-  11  W.  Va.  535;    White  v.  Miner's  Nat. 

quest;  and  also  for  other  money  before  Bank,  102  U.  S.  658;   and  supra,  p.  48, 

then  paid  by  the  plaintiffs  for  the  use  note  3. 

of  said  defendant  at  his  request;  and  Election  Hot  Bequired. —  In  Tregent 

also  for  other  money  before  that  time  v,  Maybee,  54  Mich.   226,  the  plaintiff 

had  and  received  by  the  said  defendant  joined  the  common  counts  with  a  spe- 

for  the  use  of  the  plaintiffs;    *    »    »  cial  count  alleging  the  fraudulent  ob- 

in  consideration  thereof  then  and  there  taining  of   the   moneys  sued  for  and 

promised  the  plaintiffs  to  pay  him  the  waiving  the  tort.     It  was  held  that  the 

several  moneys  aforesaid  on  demand,  court     properly    refused     to     require 

Yet  said  defendant  has  never  paid  any  the  plaintiff  to  elect  as   to  which  of 

of  said  moneys,  but  wholly  neglects  the  counts  he  would  rely  upon  for  a 

and  refuses  so  to  do."  recovery  in  the  case. 

2.  A  complaint  which  seeks  to  re-  Bequisitos  of  Special  Count.  —  Where  a 
cover  money  *'  loaned  to  the  defendant  plaintiff  uses  the  common  count  for 
and  paid  for  his  use  and  benefit "  is  money  had  and  received,  but  elects  to 
sufficient  in  the  absence  of  a  motion  to  add  another  count  in  which  he  states 
make  the  allegation  more  certain  or  to  the  facts  upon  which  he  bases  his  right 
compel  the  plaintiff  to  elect  whether  of  recovery,  "he  is  required  by  the 
he  claims  to  recover  for  money  loaned  established  rules  of  pleading  to  state 
or  for  money  advanced  and  paid  out  the  facts  or  matter  to  be  put  in  issue  in 
for  the  defendant  at  his  request,  an  intelligible  form,  although  such 
Dodge  V,  McMahan,  61  Minn.  175.  statement  may  be  as  brief  as  is  con- 

S.  Johnson  v,  Jennings,  10  Gratt.  sistent  with  perspicuity."  Shields  v, 
(Va.)4.  Sheffield,  79  Ala.  91. 
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is  based  upon  the  latter  and  all  of  th^  testimony  is  directed 
thereto,  the  defendant  cannot  fit  the  last  moment  of  the  trial 
abandon  hia  special  count  and  recover  on  the  common  counts 
upon  a  different  theory.* 

IV.  The  Alleoatiovs  —  1.  Avennents  Common  to  All  the  Goimtf 
rw.  |]id«bte4«ffi.  <^  The  counts  are  usually  preceded  by  an  allegation 
that  the  defendant  is  indebted  to  the  plaintiff  in  ^  sum  stated.* 
An  AUegation  of  Time  is  unnecessary,'  and  if  miidQ  is  immaterial.^ 
Promise  to  Pay,  Demand,  and  Sefusal.  —  The  counts  usually  conclude 
by  alleging  that  the  defendant,  being  50  indebted,  promised  to 
pay  the  amount  upon  request,  ^nd  that  he  has  not  paid  the  same 
though  often  requested  and  demanded.* 

1.  Wyatt  V.   Herring,  90  Mich.  581.  the  words  **  for  money  payable  by  the 

See  generally  article  Theory  of  the  defendant  to  the  plaintiff"  shall  be 

Cask.  prefixed  to  all  th^    common    counts, 

Thsory  of  Case  Dedared  at  the  Ontaai.  though  their  Insertion  in  the  first  count 
—  The  plaintiff  may  recover  on  his  makes  it  unnecessary  to  repeat  thein  in 
common  counts  where  he  abandons  his  the  following  counts.  Pearce  v,  Wat- 
special  count  at  the  inception  of  the  kins,  68  Md.  534;  Merry  man  v.  Rider, 
trial  and  proceeds  on  his  declared  pur-  34  Md.  98,  where  the  court  said; 
pose  of  seeking  recovery  on  the  com-  "These  words  are  the  gist  of  the 
mon  counts.  Berringer  v.  Cobb,  5S  indebitatus  counts,  and  it  has  been 
Mich.  557.  held  under  the  English  Common  Law 

S.  See  Chitty  PI.  56a;  precedent  In  Procedure  Act,  the  provisions  of  which 

Cape   Elizabeth   i\   Lombard,   70  Me.  in   this  respect  are    almost    identical 

397,  and  2  Swiit's  (Conn.)  Digest  (ad  with  the  code,  that  their  omission  is 

ed.)  457.  fatal  on  demurrer." 

IndebtednsM  Ifapaid.  —  An  allegation  8.  Kraner    v,   Halsey,   82  Cal.   909, 

that  the  defendant  received  a   large  holding  that  if  a  count  for  money  paid 

sum   of    money   as  an  officer  of    the  does  not  state  when   the   money  was 

plaintiff    corporation,   and    that    "  al-  paid  it  is  not  for  that  reason  subject  tQ 

though  he  has  often  been  requested  so  a  cede  demurrer  on  the  ground  that 

to  do  has  failed  and  refused  to  account  the   cause  of  action  is  barred  by  the 

for  and  pay  over  said  money  "  to  the  statute  of  limitations. 

plaintiff,  sufliciently  shows  an  unpaid  4,  Baxter  v,  Paine,  16  Gray  (Mass.) 

indebtedness.     Smythe  v.    Scott,    124  273. 

Ind.  183.  6.  See  2  Swift's  Conn.  Digest  (2d  ed.) 

In  Wagoner  v.  Wilson,  108  Ind.  210,  457,  wherein  the  full  forni  of  the  gen- 

the  court,  in  disposing  of  an  objection  eral  indebitatus  count  —  an   omnibus 

to  a  paragraph  of  the  complaint,  said:  count    mentioned    supra^    p.    49  —  is 

*' The   paragraph   contains    the    aver*  given  as  follows:     "In  a  plea  of  the 

ment,  following  the  statement  that  the  case,  whereupon  the  plaintiff  declares 

plaintiff  advanced  and  loaned   fifteen  and  says  that  the  defendant,  on   the 

hundred  dollars  to  and  for  the  use  of    day  of  ,  was  indebted  to  the 

defendants,  that  the  defendants '  have     plaintiff  in   the  sum  of  for • 

refused  to  pay  the  plaintiff  though  (here  the  subject-matter  of  the  debt 
often  requested  so  to  do.*  This,  must  be  stated,  as  for  lands  or  goods 
though  not  a  direct  and  explicit  allega-  sold,  services  performed,  money  lent, 
tion  that  the  money  advanced  re-  paid,  or  had  and  received),  at  the  spe- 
mained  unpaid,  made  it  reasonably  cial  instance  and  request  of  the  de- 
certain  by  inference  that  the  sum  ad-  fendant,  and  being  sq  indebted  he, 
▼anced  wasdue  and  unpaid  at  the  time  the  defendant,  aftiprwards  on  the  day 
the  complaint  was  filed."  Citing  and  year  aforesaid,  in  consideration 
Higert  r.  Indiana  Asbury  University,  thereof,  undertook  and  faithfully  prom- 
53  Ind.  326;  Catterlin  v.  Armstrong,  ised  the  plaintiff  to  pay  to  him  said 
loi  Ind.  258;  Hartlep  v.  Cole,  94  Ind.  sum  of  money  when  tie  ^hoyld  be 
513.  thereto  afterwards  requested:    yet  the 

b  lUiyland  the  code  requires  that  plaintiff  says  that  the  defendant,  his 
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2.  Honey  Lent  —  Form  of  tho  Connt.  —  The  count  for  money  lent 
alleges  that  the  defendant  was  indebted  to  the  plaintiff  in  a  sum 
stated  **  for  so  much  money  by  the  plaintiif  before  that  time  lent 
and  advanced  to  the  defendant  at  his  special  instance  and 
request.**  * 

Money  Lent  to  a  Third  Pereon.  —  An  allegation  that  a  sum  was  lent 
to  a  third  person  at  the  defendant's  request  is  bad  at  common 
law,  even  after  verdict.* 

said    promise    and    undertaking    not  Beqneit  or    Demand.  —  Although    ao 

regarding,   has    never  performed   the  allegation  of  request  or  demand  is  usu- 

same,  though  often  requested  and  de-  ally  inserted  (see  the  precedent  supra^ 

manded,  which  is  to  the  damage  of  the  this  note),  It  is  not  essential  to  the  suU 

plaintiff  the  sum  of ."  ficiency   of   the   declaration.     Quimby 

PromieetoPay.  —  At  Common  Law  the  v.  Lyon,  63  Cal.  394;  Spears  v,  Warcl, 

common  count    was  fatally   defective  48  Ind.  541 ;  Field  v.  Brown,  146  Ind. 

without   an    averment  of    a    promise  293   [distinguishing  State   v.   Sims,   76 

to  pay.      New  York   Breweries  Corp.  Ind.  328];  i  Chitty  PI.  339.     See  also 

V,  Baker,  68  Conn.  343,  citing  Lee  v,  Hawley  v.  Sage,  15  Conn.  56. 

Welch,  2  Stra.  793.     The  point  was  ex-  Money  Paid  by  Miitake  under  such 

pressly  left  undecided  in  Woodstock  v,  circumstances  that  it  may  be  recovered 

Hancock,   62  Vt.   348.     It   was    there  back  under  a  count  for  money  had  and 

held,   however,   that  under  a  statute  received  may  be  so  recovered  without 

providing  that  a  town  furnishing  sup-  alleging  that  the  plaintiff  had  notified 

plies  to  an  indigent  transient  prisoner  the   defendant  of  the  supposed   error 

might  recover  of  the  town  of  his  settle-  and   demanded   the  money.     Beaden- 

ment  in  an  action  **  for  money  laid  out  baugh  v.  Cooper,  13  Rich.  L.  (S.  Car.) 

and   expended,"  assumpsit   would   lie  42.     See  also  supra ^  p.  48,  note  i. 

without  an  allegation  of  a  promise  to  Objection  for  Defeetiye  Allegation,  How 

pay.  Taken  nnder  the  Code.  —  In  Terrell   v. 

The  promise  to  pay  is  a  mere  legal  Butterfield,  92  Ind.  i,  a  complaint  for 

inference,  and  omission  of  the  allega-  money    had    and    received,   the    court 

tion  is  cured   by  verdict,   Maddox  v.  said:     "  It  is  further  objected  by  the 

Brown,  9  Port.  (Ala.)  118;  but  not  by  a  appellants'  counsel  that  the  complaint 

judgment  by  default.     Lee  v.  Welch,  2  is  bad  on  demurrer,  because  it  did  not 

Stra.  793.  contain  the  allegation  that,  *  being  so 

In  an  action  by  an  administrator  indebted,  they,  the  said  defendants,  in 
with  the  will  annexed,  the  declaration,  consideration  thereof,  undertook  and 
alleging  that  the  defendant  received  then  and  there  faithfully  promised,* 
money  to  the  use  of  the  testator  in  his  etc.,  and  also  '  for  the  reason  that  it 
lifetime  and  in  consideration  thereof  alleges  no  breach  of  duty  on  the  part 
promised  to  pay  him  the  amount  so  re-  of  the  defendants.'  Appellee's  com- 
ceived,  it  appeared  that  the  money  was  plaint  was  not  objectionable  on  either 
received  after  the  death  of  the  testator  of  the  grounds  suggested  by  counsel; 
and  that  the  promise  which  the  law  im-  but  if  it  had  been,  the  objections  could 
plies  was  made  to  his  executor,  the  not  have  been  reached  or  made  avail- 
predecessor  of  the  plaintiff.  The  court  able  in  the  palmiest  days  of  special 
held  that  the  action  could  not  be  main-  pleading  under  the  common  law,  bv  a 
tained  upon  the  declaration  as  it  stood,  general  demurrer,  or  in  any  other 
but  that  the  plaintiff  could  amend  by  mode  than  by  a  special  demurrer, 
alleging  the  receipt  of  the  money  after  Under  the  code  special  demurrers  ate 
the  testator's  death  and  a  promise  to  unknown;  and  in  lieu  thereof,  as  a 
his  executor,  and  thus  recover  the  general  rule,  motions  to  make  plead- 
amount.  Stanley  v:  Stanley,  42  Conn,  ings  more  certain  and  specific  now 
539.  perform     the     functions     of     special 

In  Code  Pleadings  where  averments  of  demurrers." 

conclusions  of  law  are  peculiarly  odi-  1.  2  Swift's    Conn.    Digest  (2d  ed.) 

ous,   a  promise   to  pay   need   not   be  459. 

alleged.     Kraner  v,    Halsey,   82    Cal.  2.  Marriot  v.    Lister,    2   Wils.    141, 

809.     De  La  Gaerra  v,  Newhall,  55  Cal.  where  judgment  for  the  plaintiff  was 

81;  Campbell  v»  Sl^iland,  14  Colo.  491.  arrested. 
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3.  Honey  Paid  —  Form  of  tha  Coukt.  —  The  count  for  money  paid 
alleges  an  indebtedness  to  the  plaintiff  '*  for  so  much  money  by 
the  plaintiff  before  that  time  paidj  laid  out,  and  expended,  to 
and  for  the  use  of  the  defendant,  at  his  special  instance  and 
request."  * 

Defendant's  Instanoe  and  Bequest.  —  There  must  be  a  direct  allegation 
that  the  money  was  paid  at  the  defendant's  request.* 

To  the  Befendant's  Use.  —  The  count  should  allege  that  the  pay- 
ment was  for  the  use  of  the  defendant.* 

To  Whom  Paid.  —  Although  recovery  can  be  had  on  this  count 
only  for  money  paid  to  a  third  person,*  neither  the  fact  of  pay- 
ment to  a  third  person  nor  his  name  need  be  alleged.* 

4.  Honey  Had  and  Beoeived  —  7orm  of  the  Covnt.  —  The  count  for 
money  had  and  received  alleges  an  indebtedness  to  the  plaintiff 
**  for  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff.**  • 

Of  Whom  the  Money  Was  Beoeiyed  need  not  be  alleged.''^ 
To  Whose  Use.  —  It  should  be  alleged  that  the  money  was  received 
to  the  use  of  the  plaintiff,®  but  a  declaration  defective  in  that 

1.  2  Swift's  Conn.  Digest  (2d  ed.)  objection  in  any  form,  the  defect 
459.  See  also  the  precedents  in  White  should  have  been  pointed  out  by  de- 
V.  Miner's  Nat.  Bank,  102  U.  S.  659;  murrer,  and  could  not  be  urged  under 
Campbell  v.  Shiland,  14  Colo.  491.  the  general  issue. 

Recovery  may  be  had  on  this  count  In  an  Aflldavit  to  Hold  to  BaU  a  high 

although  the  statute  also  provides  for  degree  of  certainty  is  required  in  the 

another  remedy  in  the  particular  case,  allegations,   and   nothing  will   be  in- 

Betts  V.  Hilliard,  2  Root  (Conn.)  131.  tended.     In  Fricke  v,  Poole,  9  B.  &  C. 

2.  In  every  declaration  for  money  543,  17  E.  C.  L.  439,  it  was  held  that 
paid  for  the  use  of  another  it  must  be  statements  in  such  an  affidavit  that 
*  *  *  laid  to  have  been  paid  at  his  defendant  was  indebted  to  the  plaintiff 
request.**  Taylor  v.  Cotten,  6  Ired.  L.  for  money  **  paid,  laid  out,  and  ex- 
(N.  Car.)  6q.  pended,"  and  lent  and  advanced  by  the 

<(Impliod"  Bequest.  —  An    allegation  plaintiff  **  to  "  the  defendant  and  at  his 

that  the  money  was  paid  at  the  "  im-  request,  were  insufficient  because  they 

plied  "  instance,  etc.,  of  the  defendant  did  not  show  that  the  money  was  laid 

is    bad    on    demurrer.      Wharton    v.  out    and    expended   for    the    defend- 

Franks,  ^  Port.  (Ala.)  232,  where  the  ant. 

court  said:    "The  objection   to   it  is  4.  Conklin   v.    Smith.    3    Ind.    284, 

that  it  is  an  attempt  to  innovate  on  set-  where  the  court  emphasizes  the  point 

tied  and  well-established  forms.     It  is  by  italics. 

true  that  money  may  be  laid  out  for  6.  Vanderveer  v.  M'Mackin,  6  N.  J. 

another  which  the  law  will  imply  to  L.  213. 

have  been  laid  out  at  his  instance,  but  6.  i  Chitty  PI.  (i6th  Am.  ed.)  362. 

we  know  of  no  case  in  which  a  decla-  In  Betts  v.  Bache,  14  Abb.  Pr.  (N.  Y. 

ration  has  ever  been  allowed  without  Super.  Ct.)  279,  a  complaint  alleging 

charging  the  legal  implication  in  direct  that  "  the  defendant  received  "  a  cer- 

tcrms."  tain  sum  **  belonging  to,  or  on  account 

8.  Murray  v.  Estes,  19  N.   V.  App.  of,  the  plaintiff,  and  which  is  now  due 

Div.  209.  him,"  was  held  to  state  facts  sufficient 

Clerioal  Error.  —  In  Brown  v.  Mc-  to  constitute  a  cause  of  action. 
Hugh,  35  Mich.  50,  the  declaration,  in-  7.  Lawrence  v.  Clark,  i  Root.  (Conn.) 
stead  of  alleging  that  the  money  was  348.  But  see  California  State  Tel.  Co. 
paid  to  the  defendant's  use,  stated  that  v,  Patterson,  i  Nev.  150. 
it  was  paid  to  the  defendant.  It  was  8.  California  State  Tel.  Co.  v.  Patter- 
held  that  if  the  evident  misprision,  as  son,  i  Nev.  150;  Lathrop  v.  Ellsworth, 
the  court  regarded  it,  was  worthy  of  (Supreme   Ct.)  15  N.  Y.    Supp.  873; 
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particular  is  cured  by  verdict ;  ^  and  it  is  not  necessary  to  aver 
in  terms  that  the  plaintiff  is  the  legal  owner  of  the  money.* 

VftrUiiM.  —  Proof  of  a  loan  of  money  will  not  support  an  action 
against  the  borrower  for  money  had  and  received,^ 

State  z^.  Sims,  76  Ind.  328;   Judson  v.  Partial  BMOverj.  —  The  count  is  good 

£slavah    Minor  (Ala.)   2.      See    also  for  any  portion  of  the  sum  which  it  can 

Roldan  v.  Power,  14  Misc.  Rep.  (N.  Y*  be  proved  that  the  defendant  received. 

Super.  Ct.)  484.  Tuttle  v.  Ridgeway,  62  111.  515. 

A  Complaint  alleging  that  the  money  1«  Judson  v.  Eslava,  Minor  (Ala.)  2. 

was  received  *'  for  the  use  of  the  plain-  8.  Alexander  v,  Gaar,  15  Ind.  89. 

tiff "  negatives  a  gift.    Burke  v.  Mil-  S.  Scarborough    v.    Blackman,    108 

waukee»  etc.,  R.  Co.i  83  Wis.  4i3«  Ala.  656. 
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MONOPOLIES. 

TRUSTS   AND    TRADE    COMBINAtlONS. 

By  S;  B.  Fisher. 

I  Aetiolrs  tfo,  SAkA^U  roit  Covn^i&Aoixs  to  Owtute  ifaxsik, 

t.  At  Commoh  Law^  55. 
'%.  Under  State  Laws,  56. 

tf.  Parties,  c6; 

A   TVj/  4/"  Suffitiehcf  of  tbthplai^,  56. 

iTi  AvermeiUs^  56. 

^-  judgment,  57. 
3«  Under  United  States  Statutes  PrakHitinj^  MondpoRis^  58; 

tf.   yurisdiction,  58. 

^.   Complaint y  58. 

iL  tniOTlESVT  FOB  VlOLATDTe  STATB  AVTI-TBVBT  BTATITfBSy  6a 

1.  Venue,  60. 

i.  Averments,  60. 
3.  Instructions,  62. 

m.  liTDIOTMBVT  tnTBBB  TTBITSD  BTAfBft  Bf  ATVTE^    62. 

ti.  ltnrt6Ti0ff 8  AGAorsT  CeicBiirATien  nr  fiESTBAdrt  ot  TbaIiBi 
66. 

I;  Suits  by  Individuals,  ^6, 

2,  Suits  by  the  Government,  67. 

a.  To  Restrain  Violation  of  State  Laws,  67; 

b.  To  Restrain  Violation  of  United  States  Statutes^  6^1 

T.  AbflOilS  to  VACATJB  dMAitEBS,  68. 

I  AOTIOH0  FOB  SAttAGBi  Fte  COVM^nlACIlfct  td  tiOHnfiL  llHAlTES 
—  1.  At  C6l&moil  Law  —  Compiraoy  io  Ba^ase  to  0elt  —  At  cpmmoh  law 
a  conspiracy  cannot  be  made  the  subject  of  a  civil  action, 
although  damages  result,  Unless  something  Is  done  ithieh  With- 
out the  conspiracy  would  give  a  right  of  action.  An  act  whicli 
if  done  by  one  alone  constitutes  no  ground  of  action  cannot 
be  made  the  ground  of  such  adtion  by  alleging  it  tor  haVe  been 
Aatit  by  and  through  a  conspiracy  of  several.  The  trufe  test  is 
whether  or  not  the  act   accomplished  after  the  conspiracy  has 
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been  formed  is  itself  actionable.  ^  In  accordance  with  this  rule, 
in  an  action  for  damages  resulting  from  a  conspiracy  to  refuse  to 
sell  to  the  plaintiff,  it  should  be  shown  not  only  that  the  defend- 
ants refused  to  sell,  but  that  they  induced  third  persons  to  refuse 
to  sell  to  the  plaintifl>  to  his  injury.* 

2.  Under  State  Laws  —  a.  Parties.  —  Where,  in  an  action  for 
damages  for  a  conspiracy  to  control  a  certain  trade,  thereby 
injuring  the  plaintiff  in  his  business,  one  of  the  defendants  is  a 
partner  of  the  plaintiff  in  matters  affected  by  the  conspiracy,  he 
is  not  a  necessary  party  plaintiff.'  In  such  case  partners  may 
and  should  sever.* 

b.  Test  of  Sufficiency  of  Complaint.  —  In  an  action  to 
recover  damages  for  injuries  to  one's  business  by  a  conspiracy,  the 
various  allegations  of  the  complaint  are  to  be  tested  by  the  same 
rule  as  in  other  cases  of  conspiracy.* 

c.  Averments  —  in  Oonorai.  —  The  plaintiff  in  an  action  for 
damages  for  injuries  resulting  from  a  conspiracy  to  monopolize 
trade  should  set  out  by  way  of  inducement  the  circumstances 
under  which  the  injury  complained  of  was  committed,  the  con- 
spiring together  and  common  purpose  of  the  defendants,  and 
the  means  used  to  accomplish  their  common  purpose,*  the  object 
to  be  attained,''  the  overt  acts  of  one  or  more  of  the  defendants, 

1.  Delz  V,  Winf  ree,  80  Tex.  400.  See  done  wantonly  and  maliciously,  and 
generally  Am.  and  Eng.  Encyc.  of  Law  that  it  caused,  as  they  intended  it 
(2d  cd.).  tit.  Conspiracy^  vol.  6,  p.  830.  should,  pecuniary  loss  to  him.     It  was 

2.  Olive  V.  Van  Patten,  7  Tex.  Civ.  held  that  the  petition  alleged  a  cause 
App.  630;  Delz  V.  Winfree,  80  Tex.  400.  of  action,  and  that  it  was  error  to  sus- 

Soffldent  Statementi  of  Came  of  Action,  tain  a  demurrer  to  it. 
—  In  Olive  v.  Van  Patten,  7  Tex.  Civ.  8.  Murray  v,  McGarigle,  69  Wis.  483. 
App.  630,  decided  under  the  common-  In  this  case  the  court  said:  It  may  be 
law  rule  stated  in  the  text,  it  was  true  that  the  defendant  and  the  plain- 
alleged  in  the  plaintiff's  petition  that  tiff  were  partners  in  matters  affected 
the  parties  composing  the  '*  Lumber  by  the  conspiracy,  but  he  is  charged  as 
Dealers'  Association  of  Texas "  had  one  of  the  conspirators,  which  makes 
combined  for  the  purpose  of  maintain-  his  blame  greater  and  less  excusable, 
ing  a  high  price  for  lumber  against  and  he  is  not  interested  in  the  dam- 
citizens  of  the  state,  and  had   mali-  ages." 

ciously  influenced  others  from  dealing  4.  Murray  v,  McGarigle,  69  Wis.  483. 

with  plaintiffs  in  their  business  of  sell-  5.  Murray  v.  McGarigle  6g  Wis.  483. 

ing  lumber,  to  their  injury.     Suchalle-  6.  Murray  v.  McGarigle,  69  Wis.  483. 

gations  were  held  to  show  cause  of  Allegation  of  libel  —  Joinder  of  CauMt. 

action.  — In  a  complaint  for  conspiracy  to  in- 

In  Delz  V,  Winfree,  80  Tex.  400,  a  jure  the  plaintiff,  an  allegation  that  one 
petition  by  a  butcher  charging  con-  of  the  means  used  to  carry  out  the 
spiracy  among  cattle  dealers,  to  his  in-  common  design  of  the  conspiracy  to  in- 
jury, went  further  than  to  charge  that  jure  the  plaintiff's  business  and  repu- 
the  defendants  refused  to  sell  to  him.  tation  was  the  publishing  of  a  libel 
It  charged  that  they  not  only  did  that,  against  him,  is  not  to  be  construed  as 
but  that  they  induced  a  third  person  joining  a  cause  of  action  for  libel  with 
to  refuse  to  sell  to  him.  It  did  not  that  for  a  conspiracy,  bul  only  as  stat- 
appearfrom  the  petition  that  their  inter-  ing  matter  of  aggravation.  Murray  v. 
ference  with  the  business  of  the  plain-  McGarigle,  69  Wis.  483. 
tiff  was  done  to  serve  any  legitimate  7.  Murray  v,  McGarigle,  69  Wis. 
purpose  of  their  own,  but  that  it  was  483. 
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in  pursuance  of  such  common  purpose,*  and  the  resulting  injury 
and  damage  to  the  plaintiff.* 

AYwment  tluit  Aot  Was  That  of  Corporation.  —  In  stating  his  cause  of 
action  against  a  corporation  for  damages  for  injuries  caused  by  a 
combination  to  ruin  his  business  it  is  proper  for  the  plaintiff  to 
charge  that  the  acts  complained  of  were  the  acts  of  the  corpora- 
tion.^ It  is  not  necessary,  nor,  in  fact,  is  it  proper,  to  aver  thac 
they  were  done  by  and  through  the  authorized  agent  of  the  cor- 
poration.* 

d.  Judgment.  —  In  an  action  for  damages  for  a  combination 
to  injure  the  plaintiff's  business  it  is  not  essential  that  the  com- 
plaint should  state  a  good  cause  of  action  against  all  the  defend- 
ants, since,  as  in  other  actions  of  tort,  judgment  may  be  entered 

1.  Murray  v,  McGarigle,  69  Wis.  483.  to  certain  customers  of  the  plaintiff. 

In  a  complaint  charging  a  conspir-  and,  by  reason    thereof,   the  plaintiff 

acy   to  control  a  certain    trade  in  a  lost  many  of  its  said  customers  and 

certain   city,   an  allegation   that  "in  much  of  its  trade  and  business  and  suf- 

further  pursuance  of  such  conspiracy,  fered  great  loss  and  damage  in  conse- 

said  B.  refused  to  furnish  any  coal,"  quence  thereof;  that  the  said  conspira- 

especially  such  contracts  with   mem-  tors,  by  their  agents  and  servants,  did 

ers  of  the  Robert  Chivas  Post,  is  not  so  falsely  represent  to  the  customers  of 

indefinite  as  to  justify  an  order  to  spe-  the  plaintiff  that  said  conspirators,  or 

cify  with  what  particular  members  he  some  of  them,  had  patents  that  cov- 

made  such  contracts.     This  could  be  ered  the  entire  product  of  the  plalniiff's 

more  properly  supplied  by  the   testi-  manufacture,    and    that   the    plaintiff 

mony.     Murray  v,  McGarigle,  69  Wis.  had    no  right  to  make  the  oil  it  was 

483.  then  manufacturing,  and  that  all  who 

In   Buffalo   Lubricating  Oil    Co.   v.  bought  oil  of  the  plaintiff  were  infring- 

Standard  Oil  Co.,  42  Hun  (N.  Y.)  153,  ing  the  patents  of  some  one  or  all  of 

it  was  alleged  in  the  complaint  that  the  said  conspirators,  and  that  one  or 

the  defendants,  other  than  the  Stand-  more  of  said  conspirators  would  bring 

ard  Oil  Company,  formed  a  conspiracy  actions  for  such  infringements  against 

to  injure  the  plaintiff,  and  did  certain  each  and  every  of  the  customers  of  the 

acts  injurious  to  the  plaintiff,  in  pur-  plaintiff  who  bought  oils  or  dealt  with 

suance  of  such  conspiracy,  prior  to  the  the  plaintiff,  by  reason  of  which  they 

time  at  which  the  defendant,  the  Stand-  prevented  many  of  the  plaintiff 'sxus- 

ard  Oil  Company,  was  organized;  that  tomers  from  purchasing  oil  from  it.     It 

after  the  defendant  was  organized  it  was  held  that  it  was  manifest  that  by 

joined  and  became  a  party  to  the  con-  the  use  of  the  term  "  conspirators  "  the 

spiracy  and  ratified  said  previous  ac-  plaintif!  intended  to  charge  all  of  the 

tions;    that  after  the  organization   of  defendants,  including  the  Standard  Oil 

that  defendant,    the  conspirators,   by  Company,  with  the  illegal  acts  alleged 

letters  and  other  means,  requested  va-  to  have  been  done, 

rious  customers  of  the  plaintiff  not  to  2.  Murray  v.  McGarigle,  69  Wis.  483. 

purchase  oil  from  it,  representing  that  3.  Buffalo   Lubricating    Oil    Co.    v, 

the  plaintiff's  oil  was  of  inferior  qual-  Standard  Oil  Co.,  42  Hun  (N.  Y.)  153. 

ity,  and  that  the  plaintiff  had  no  right  4.  **  It  is  a  matter  of  proof  upon  the 

to  make  such  oils  and  vend  the  same  trial  to  establish  that  the  person  who 

on  the  market;    that  the  conspirators  did  the  act  was  the  authorized  agent 

threatened  the  defendant's  customers  of  the  defendant,  for  it  can  only  act 

with  lawsuits  and  expenses  if  they  con-  through  its  officers  and  agents.     When 

tinned  to  patronize  the  plaintiff  and  a  change  is  made  in  a  pleading  against 

purchase    its    commodities,   and    em-  a  corporation  by  its  corporate  name,  the 

ployed  one  Stearn  to  make  such  state-  legal  inference  is  that  some  person  or 

meats,  and  that  he  did  make  the  same  persons  in  its  employ  did  the  act  im- 

at  the  city  of  Boston,   and  in  other  puted."     Buffalo  Lubricating  Oil  Co. 

places  in  the  state  of  Massachusetts,  v.  Standard  Oil  Co.,  42   Hun  (N.  Y.) 

and  in  yarious  parts  of  New  England,  153. 
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against  either  of  the  defendants  when  more  than  ont  \t  jblned,  If 
the  proofs  establish  a  cause  of  action.^  On  the  trial  it  is  not 
necessarv  to  prove  a  conspiracy  between  the  defendants  as 
alleged  in  the  complaint,  except  for  the  purpose  of  securing  a 
joint  recovery  against  all.* 

3.  tTndet  united  States  BtatuteB  i^oMbiting  lIonopotieB.  — 
a.  Jurisdiction.—  One  who  is  injured  in  his  business  or 
property  by  reason  of  a  violation  of  interstate  commerce  laws 
prohibiting  combinations  or  conspiracies  in  restraint  of  interstate 
commerce  may  sue  therefor  in  any  Circuit  Court  of  the  United 
States,  in  the  district  in  which  the  defendant  resides  or  is  found, 
without  regard  to  the  amount  in  controversy.' 

b.  Complaint.  —  In  an  action  for  damages  caused  by  the  vio- 
lation of  the  Act  of  Congress  of  July  2,  1890,  which  makes  it 
illegal  to  enter  into  a  contract  of  conspiracy  in  restraint  of 
interstate  trade,  and  also  to  monopolize  or  attempt  to  monopolize 
or  combine  or  conspire  with  others  to  monopolize  such  trade>  the 
complaint  or  declaration  should  allege  that  the  plaintiff  is,  or  has 
been  since  the  passage  of  such  act,  engaged  in  interstate  trade 
and  commerce ;  ^  also  that  the  defendants^  or  some  of  them,  are 

1.  Buffalo    Lubricating    Oil    Co.   v,  the  other  defendatitd  for  all  the  dam- 

Standard  Oil  Co.,  42  Hun  (N.  V.)  153.  ages  re^ultlrig  to  the  plaintiff  growing 

In    this    case   the   court,   in    holding  out  of  the  unlawful  combination  as  it 

the  complaint  sufficient,  said:   ''  It  is  was  originally  formed.     It  is  cleaf«  a§ 

wholly  immaterial  to  examine  the  com-  it  seems  to  me,  that  it  is  Unnecessary 

plaint  for  the  purpose  of  ascertaining  to  determine   whether  th6    Complaint 

whether  a  good  cause  of  action  is  stated  will  bear  that  construction  or  not,  in 

against  the  other  defendants  or  not,  for  view  of  the  rule  that  in  actions  of  toft 

the  reason  that  in  actions  of  tort  Judg-  judgment  may  be  entered  against  sUCh 

ment  may  be  entered  against  either  of  of  the  defendants  against  whotn  a  eause 

the  defendants,  when  more  than  one  is  of  action   is    ffiade  out.     The  single 

joined,  if  the  proofs  establish  a  cause  inquiry    noti^   before    us    is    ^hetb£f, 

of  action  against  the  defendants.     It  upon    the    facts    as    Stated,    a   jud^- 

is  not  questioned  but  what  the  com-  ment  may   be  rendered  against    this 

plaint  set  forth  a  good  cause  of  action  defendant  if  the  plaintiff  fails  to  pfoVfe 

in  tort  against  the  four  persons  named  a  like  cause  of  action  againSt  all  or 

as  defendants,  and  a  joint  judgment  either  of  the  other  defendants.     On 

may  be  entered  against  them  if  the  the  trial  it  Is  not  necessary  t6  pfoVe  a 

facts  charged  be  sustained   upon  the  conspiracy  between  the  defendants,  if 

trial.  ^  They  are  charged  with  having  one  is  alleged  in  the  complaint,  except 

conspired  together  to  injure  the  plain-  for  the  purpose  of  securing  a  joint  fe- 

tiff  in  its  business,  and   with   having  covefy  against  all." 

done  certain  overt  acts  in  carrying  out  d.  Buffalo    Lubricating    Oil    Co.   c^. 

their  purpose  which  have  resulted  in  a  Standard  Oil  Co.,  42  Hun  (N.  Y.)  i$3. 

pecuniary   loss   to  the   plaintiff.     The  8.  Act  Cong.,  July  5,  1890,  §  ?.     See 

plaintiff  contended,  on  the  argument,  Dueber  Watch  Case  Mfg.   Co.   v.   E. 

that  the  complaint  charged,  in  proper  Howard  Watch,  etc.,  Co.,  55  ?e<l.  Rep. 

and  suflScient  terms,  that  the  defend-  851. 

ant,  the  Standard  Oil  Company  of  New  4.  Dueber  Watch   Case  Mfg.  C6.  V, 

York,  had  joined  the  conspiracy  after  E.   Howard  Watch,  etc.,  Co.,  55  Fed. 

it  had  been  formed  by  the  defendants.  Rep.  851.     In  this  case  the  Court  said: 

and  since  that  time  all  the  defendants  "An  examination  of  thd  Comfjlaltit  {ft 

have  done  certain  overt  acts  in  further-  the  light  of  the  provisions  of  the  Act  of 

ance  of  such  common  design  and  pur-  July  2,  1890,  and  the  decisions  cottsftu- 

pose,  and  that  it  was  jointly  liable  with  ing' that  act,  leads  td  thd  C6ndCiSl6ft 
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engaged  in  such  trade,*  and  that  the  rights  of  the  general  public 
have  been  invaded,  or  interstate  commerce  injuriously  affected, 
by  the  defendants'  acts  as  described  in  the  complaint.* 

that  the  complaint,  in  its  present  form,  num;  that  on  November  i6,  1887,  the 
at  least,  cannot  be  susuined.  »  *  ♦  defendants,  who  were  and  are  engaged 
There  is  no  aUegation  in  the  complaint  in  selling  watches  and  watch  cases, 
that  the  plaintiff  is  engaged,  or  has  at  mutnally  agreed,  and  notified  the  watca 
any  time  since  the  passage  of  the  act  dealers  throughout  the  United  States 
been  engaged,  in  interstate  trade  and  and  Canada,  including  some  of  the 
commerce.  There  is  an  allegation  that  plaintiff's  customers, "  that  they  would 
the  plaintiff  is  engaged  in  the  business  not  thereafter  sell  any  goods  manufac- 
of  manufacturing  watch  cases  through-  tured  by  them  to  any  person,  firm, 
out  all  the  states  of  the  United  States  association,  or  corporation  whatsoever, 
and  in  foreign  countries.  This  allega-  who  thereafter  should  buy  or  sell  any 
tion  is  probably  a  mistake  of  the  goods  manufactured  by  this  plaintiff; 
pleader,  but  if  it  were  true  it  would  that  upon  being  informed  of  said  agree- 
not  be  a  compliance  with  the  requisites  ment  a  large  number  of  dealers  who 
of  the  law.  A  corporation  may  have  had  previously  purchased  the  plaintiff's 
an  operating  manufactory  in  every  goods  withdrew  their  patronage  and 
state  of  the  Union  and  yet  not  be  en-  ceased  to  deal  in  the  plaintiff's  goods; 
gaged  in  interstate  commerce."  that  the    defendants    refused    to  sell 

1.  Dueber  Watch  Case  Mfg.  Co.  v,  E.  their  goods  to  the  plaintiff's  customers, 

Howard  Watch,  etc.,  Co.,  55  Fed.  Rep,  giving  as  a  reason  that  the  said  cus- 

851.  tomers  dealt  in   the  plaintiff's  goods 

Arorisioiis  of  Aot  of  Jvly  9,  1890. —  and  the  defendants  declined  to  have 

This  act,  entitled  "An  Act  to  protect  any  business  relations  with  them  uo- 

trade  and  commerce  against  unlawful  less  they  would  agree  not  to  deal  in  the 

restraints    and    monopolies,"    makes  plaintiff's  goods;  that  prior  to  Novem- 

illegal  all  combinations  "  in  restraint  ber  16,   1887,   the  defendants  agreed 

of  trade  or  commerce  among  the  sev-  among  themselves    that  they    would 

eral  states,"  and  provides  that "  any  maintain  an  arbitrary  fixed  price  for 

person   who  shall   be   injured  in    his  their  goods,  and  pursuant  thereto  they 

l>usiness  or  property  by  any  other  per-  have  fixed  and  maintained  an  arbitrary 

son  or  corporation,  by  reason  of  any«  price  which  the  public  must  pay  for 

thing    forbidden    or    declared    to    be  their  goods;   that   said  agreement  of 

unlawful  by  this  act,  may  sue  therefor  November  16,  1887,  was  for  the  sole 

and  recover  threefold  damages."     See  purpose  of  compelling  the  plaintiff  to 

Bishop  V,  American   Preservers'   Co.,  join  with  the  defendants  in  their  pre- 

51  Fed.  Rep.  27a.  vious  agreement  to  fix  and   maintain 

8.  Dueber  Watch  Case  Mfg.  Co.  v,  arbitrary  prices  for  watch  cases;  that 

E.  Howard  Watch,  etc,  Co.,   55  Fed.  all  of  said  acts  of  the  defendants  were 

Rep.  851;  Bishop  9.  American  Preserv-  for  the  purpose  of  establishing  a  mo- 

ers'  Co.,  51  Fed.  Rep.  373.  nopoly  in   watch  cases,    their   object 

Complaint    InsnAdtnt    fox   Want   of  being  to  crush  competitiDn  and  drive 

Fsroper  AUegations.  —  In  Dueber  Watch  the  plaintiff  from  the  business,  unless 

Case  Mfg.  Co.  v.  £.   Howard  Watch,  it  joined  the  conspiracy;  that  the  de- 

etc,  Co.,  55  Fed.  Rep.  851,  which  was  fendants  by  their  agreements  intended 

an  action  for  damages  resulting  from  a  to  injure  and  impoverish  the  plaintiff 

violation  of  the  Act  of  July  2, 1800,  the  and  deprive  it  of  all  profits  and  break 

complaint  alleged  that  prior  to  Novem-  up  its  business;    that  the  defendants 

ber  16,  1687,  the  plaintiff  was  engaged  have  used  the  extended  influence  ac- 

In  manufacturing  watch  cases  through-  quired  by  reason  of  the  combination 

out  all  the  states  of  the  United  States  formed  between  them  to  prevent  per- 

and  in  foreign  countries,  employing  a  sons  who  naturally  would  purchase  the 

large  number  of  skilled  artisans  who  plaintiff's  watch  cases   from    dealing 

were  and  are  able  to  produce  25,000  with  the  plaintiff  and  have  threat<^ned 

watch  cases  per  month;  that  prior  to  said  persons  that  if  they  bought  the 

said  date    the  plaintiff    had  a   ready  plaintiff's  goods  they  would  sell  them 

market  for  its  goods  throughout  the  no  goods  and  give  them  no  credit;  that 

United  States  and  Canada,  and  realized  such  conduct  and   threats  effected  a 

a  profit  of,  at  least,  ti75><'oo  per  an-  complete  boycott  and  resulted  in  the 
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The  GitiMnship  of  the  Partlet  should  be  averred  in  order  that  it  may 
appear  that  the  court  has  jurisdiction.* 

n.   iKDICTinSVT  FOB  VIOLATING  STATE  AVTI-TBUST  STATUTES —  1. 

Venue.  —  Where  by  statute  a  trust  is  declared  to  be  a  criminal 
conspiracy  and  punishable  as  a  felony  if  its  purpose  is  to  injure 
any  person  or  corporation  within  the  state,  the  venue,  in  charging 
such  offense,  may  be  laid  in  the  county  where  the  overt  acts  in 
pursuance  of  the  conspiracy  occurred.* 

2.  AyermentB  —  Formation  of  TruBts  —  EfRsot.  —  In  accordance  with 
the  usual  rule  that  an  indictment  must  charge  the  acts  con- 
stituting the  offense  directly,  clearly,  and  precisely,  and  not 
argumentatively  or  inferentially,*  an  indictment  charging  the 
formation  of  a  trust  as  a  criminal  conspiracy  should  aver  that  the 
effect  of  such  trust  was  to  injure  either  the  public  or  some  named 
person  or  corporation  within  the  state,*  or  it  will  be  bad  on  demur- 
rer.*    Merely  to  aver  the  formation  of  a  trust,  thereby  *'  depriv- 

ostracism  of  plaintiff  from  the  trade,  goods  were  worth  or  in  any  respect 
preventing  the  lawful  and  ordinary  unfair.  There  is  no  statement  that  the 
competition  in  business  which  the  goods  made  by  the  defendants  were 
plaintiff  had  a  right  to  enjoy;  that  made  by  them  exclusively,  or  that  such 
after  the  passage  of  the  Act  of  July  2,  goods  were  indispensable  to  plaintlfif's 
X890,  entitled  "An  Act  to  protect  trade  customers;  non  constat^  such  goods 
and  commerce  against  unlawful  re-  could  have  been  furnished  by  the  plain- 
strain  ts  and  monopolies,"  the  plaintiff  tifif  or  dealers  other  than  the  defend- 
would  have  regained  its  customers  and  ants." 

re-established  its  business  had  not  the  In   Bishop  v.  American  Preservers' 

defendants    since    that    date    ratified,  Co.,  51  Fed.  Rep.  272,  it  was  held  that 

confirmed,  renewed,  and  continued  in  a  declaration  was  demurrable  where  it 

force  the   said  contracts,  agreements,  did  not  aver  that  the  goods  manufac- 

and  combinations,   and  served  notice  tured  by  the  plaintifif  were  subjects  of 

thereof  upon    all    the  dealers   in   the  interstate  commerce,  or  that  the  act 

plaintiff's  goods;  that  by  reason  of  said  complained  of  as  a  violation  of  the  stat- 

renewals  and   continued   threats  said  ute  had  anything  to  do  with  the  alleged 

dealers  have  been  compelled  to  refuse  contract  in  restraint  of  trade, 

to  purchase  the  plaintiff's  goods,  to  its  1,  Bishop  v.  Am.  Preservers'  Co.,  51 

damage  in  the  sum  of  $150,000.    Judg-  Fed.  Rep.  272.     In  this  case  the  court 

ment   was  demanded  for  three   times  said:     "  The  declaration  is  also  fatally 

this  sum,  pursuant  to  section  7  of  said  defective  in  not  averring  the  citizenship 

act.     In  delivering  the  opinion  of  the  of  the  parties  to  be  such  as  gives  this 

court,  Coxe,  J.,   said:     "There  is  no  court  jurisdiction." 

allegation  that  the  defendants  are,  or  2.  American   F.    Ins.    Co.   v.    State 

that  any  of  them  is  or  was,  engaged  (Miss.  1897)  22  So.  Rep.  gg. 

in  interstate  trade,  or  that  the  articles  8.  American   F.    Ins.    Co.    v.   State, 

made  by  them  are  used  in  such  trade,  (Miss.  1897)  22  So.  Rep.  99.     See  gen- 

or  that  the  rights  of  the  general  public  erally,  article  Indictments,  Informa- 

have  been  invaded  or  interstate  com-  tions,  and  Complaints,  vol.  10,  p.  472. 

merce  injuriously  affected  by  any  of  4.  American  F.    Ins.    Co.   v.  State, 

the  acts  of  the  defendants  as  described  (Miss.  1897)  22  So.  Rep.  99. 

in  the  complaint.     There  is  no  allega-  5.  "  The  fourth  ground  of  demurrer 

tion  that  the  defendants  absorbed  or  presents  a  more  troublesome  question, 

intended    to  absorb    the   entire  trade  It  is  that  the  indictment  does  not  aver 

in  wutch  cases,  or  that  they  controlled  that  the  effect  of  the  trust  was  to  in- 

the  market,  or  any  considerable   part  jure  either  the  public,  or  any  named 

thereof,  or  that  they  were  even  a  ma-  person  or  corporation  in  this  state,  as 

jority  of  the  watch  manufacturers  of  required  by  section  1007.     This  avcr- 

the   United  States,  or  that  the  prices  ment,  either  in  the  words  of  the  said 

fixed    by  them  were  more  than    the  section  or  equivalent  terms,  is  essential 
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ing  the  public  of  the  benefits  of  competition/'  is  not  a  sufficient 
compliance  with  this  requirement.*  It  is  not  necessaiy,  how- 
ever, to  aver  that  any  particular  party  was  to  be  injured.* 

Laying  Time.  —  While  an  indictment  for  the  violation  of  a  statute 
making  trusts  and  combinations  punishable  as  a  felony  should, 
as  in  the  case  of  other  criminal  conspiracies,  lay  the  date  of  such 
conspiracy  within  the  statutory  period,*  if  such  an  indictment 
avers  the  formation  of  a  conspiracy  within  the  county  within  the 
statutory  time  before  the  finding  of  the  indictment,  as  manifested 
by  overt  acts  committed,  it  will  be  sufficient,*  although  the 
original  conspiracy  was  formed  more  than  the  statutory  period 
before  the  finding  of  the  indictment,  the  commission  of  any  overt 
act  in  pursuance  thereof  operating  in  law  as  a  renewal  of  the 
original  conspiracy.* 

to  the  validity  of  the  indictment.     It  dfically,  the  indictment  must  aver  the 

was  perhaps  the  object  of  the  pleader  name  of  the  particular  person  or  corpo- 

to  comply   with  this  requirement    in  ration  to  be  injured.     But  when  the 

making  the  averment  that  the  defend-  object  is  to  injure  any  and  all  persons 

ants   placed   the   control  of  their  said  who  may  come  within  the  range  of  the 

business    of    insurance,    etc.,    in    the  operation  of  the  conspiracy,  it  is  only 

power  of  trustees,  etc.;    thereby  *  de-  necessary  to  aver  that  the  purpose  or 

priving  the  public  of  the  benefits  of  effect  of  the  conspiracy  was  to  injure 

competition  in  the  matter  of  fire  in-  the  public.     In  such  case  the  pleader 

surance  rates.'     In  Dealy  v.  U.  S.,  152  cannot,  and  hence  need  not,  aver  that 

U.  S.  546,  it  was  held,  construing  sec-  any  particular  party  was    to    be    in- 

tion  5440  of  the  Revised  Statutes  of  the  jured."      American    F.    Ins.    Co.    v. 

United  States;  that  an  averment  that  State,  (Miss.  1897)  22  So.  Rep.  99. 

the  overt  acts  were  *  done   according  8.  Com.  v.  Bartilson,  85  Pa.  St.  487. 

to   and    in    pursuance    of    said    con-  4.  American    F.   Ins.   Co.   v.   State, 

spiracy  *  was  equivalent  to  an  aver-  (Miss.  1897)  22  So.  Rep.  99. 

ment  that  they  were  done   *  to  effect  6.  American   F.    Ins.    Co.   v.  State, 

the  object  of  the  conspiracy;'   and  it  (Miss.  1897)  22  So.  Rep.  99.     In  this 

is  doubtless  also  true  that,  from  the  case    the  court,  ,in   holding  such    an 

very  nature  of  a  fire  insurance  trust  indictment  sufficient,  said:    **  If  this 

as  to  rates,  the  only  injury  possibly  indictment  presented  the  original  con- 

predicable  of  its  action  would  be  the  spiracy  as  and  when  first  formed,  and 

destruction  of  competition  as  to  rates;  that    conspiracy     was    so    originally 

and   there  is  so  much  force  in  these  formed  more  than  two  years  before  the 

considerations  that  we  have  hesitated  finding  of  the  indictment,  the  prosecu- 

on   this  point.      But  in   view  of  the  tion  would,  of  course,  be  barred.     Or 

fundamental  rule  that  an  indictment  if,  treating  this  offense  as  composed  of 

must  charge  the  acts  constituting  the  the  original  conspiracy  plus  the  first 

offense  directly,  clearly,  and  precisely,  overt  act  done  in  pursuance  of  it,  and 

and  not  argumentatively,  inferentially,  as  completed  when  such  first  overt  act 

or  by  the  process  of  exclusion,  we  feel  is  done,  then,  if  such  first  overt  act  was 

constrained  to  hold  that  this  ground  of  done  more  than  two  years  before  the 

demurrer  is   well   taken,  and   the  de-  finding  of  this  indictment,  in  that  case 

murrer  should,  on  that  ground,  have  also  the  prosecution  would  be  barred, 

been  sustained."     American   F.    Ins.  But  the  conspiracy  presented  by  this 

Co.  V,  State,  (Miss.  1897)22  So.  Rep.  99  indictment  is  a  conspiracy  formed  in 

1.  American   F.    Ins.   Co.   v.   State,  Lauderdale  countv  within   two  years 

(Miss.  1897)  22  So.  Rep.  95.  before  the  finding  of  this  indictment,  as 

8.  American   F.   Ins.   Co.   v.    State,  manifested  by  overt  acts   committed 

(Miss.  1897)  22  So.  Rep.  99.  within  that  time,  such  overt  acts  oper- 

**  The  rule  is  that  when  it  is  the  ob-  ating  in  law  as  a  renewal,  when  com- 

ject  of  the  conspiracy  to  injure  any  mitted,  of  the  original  conspiray.    The 

particular  person  or  corporation  spe-  question    is    thus    resolved    into    as- 
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3.  lMtniotiQ9«.  —  On  the  trial  of  an  indictment  for  criminal 
conspiracy  charging  a  combination  to  prevent  competition  in  the 
sale  of  a  certajn  ?irticle  of  necessity,  it  is  proper  to  charge  th^ 
jury  th^kt  if  the  defendants  entered  into  an  organization  agree- 
ment for  the  purpose  of  controlling  the  price  and  managing  the 
buainess  of  the  sale  of  such  article  of  necessity,  so  as  to  prevent 
competition  in  price  between  the  members  of  the  organisation, 
the  agreement  was  illegal,  and  that,  if  the  jury  found  this  to  have 
been  their  intent,  and  that  the  price  was  raised  in  pursuance  of 
the  agreement,  the  crime  of  conspiracy  wsvs  established.  ^ 

m.  IlTBIQTXWT    UHWIt  TrirXT£9  9TAT£i  9T4TirT«  —  Ayora»nit  fC 

A«ti  Covtitutotf  Qfuwjo,  —  An  indictment  under  the  Act  of  July  3, 
1890,  which  merely  follows  the  language  of  such  statute  is  not 
sufficient,  since  the  words  of  the  statute  do  not  of  themselves 
fully,  directly,  and  clearly  set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished.^  It  should  eon-* 
tain  a  statement  of  facts  constituting  the  offense  charged  and  a 
certain  description  of  it.* 

certain! ng    whether    the   pleader    hM  mated.     A  mere  agreement,  followed 

averred  such  conspiracy,  thus  renewed  by  no  act,  is  inau^cient.     The  overt 

as  a  separate  new  oHense  within  the  act  charged   in   the    indictment,    an4 

two  years;    and   this  the    indictment  proved,  was  the  raising  of  the  price  of 

does/'  coal.     The  raising  of  the  price  of  coal 

1.  People  V.  Sheldon,  139  N.  Y,  251.  by  a  dealer  unconnected  with  any  con- 

In    this    case    the    court    refused    to  apiracy  is  not  unlawful,  but  if  there  is 

charge,  as  requested,  that  the  overt  act  a  conspiracy  to  regulate  the  price,  and 

required  to  be  proved  to  sustain  a  con-  that  conspiracy  is  unlawful,  then  rais* 

viction   for    conspiracy    must  be  one  ing  the  price  is  an  act  done  to  effect  its 

which  might  injuriously  affect  the  pub*  object,  whether  the  price  fixed  is  rea. 

lie,  and  that  the  act  of  defendants  in  sonable  or  excessive.     The  object  of 

raising  the  price  of  coal  W£va  not,  of  the  statute  is  accomplished  when  it  is 

itself,  such  an  overt  act.     The  Court  of  shown  that  the  parties  have  proceeded 

Appeals,  in  holding  that  such  request  to  act  upon  the  agreement."     People 

was    properly    refused,    said:     ^*  The  v,  Sheldon,  139  N.  Y.  251. 
offense  of  conspiracy  was  complete  at        S.  In  r<  Greene,  52   Fed.   Rep.   104; 

common  law  on  proof  of  the  unlawful  U.  S.  v.  Nelson,  52  Fed.  Rep.  646. 
agreement.     It   was  not  necessary   to        8.  "  We  regard  it  as  well  settled  by 

allege  or  prove  any  overt  act  in  pursue  the  authorities  that  an  indictment  fol- 

ance  of  the  agreement.  sCh.  Cur.  Laws  lowing  simply  the  language  of  the  act 

142;  O'Connell  V.  Reg.,  II  CI,  &  F.  155.  would  be  wholly  insufficient,  for  the 

In  this  state  this  rule  of  the  common  law  reason  that  the  words  of  the  statute  do 

was  changed  by  the  Revised  Statutes,  not  of  themselves   fully,  directly,  and 

and,    with  certain   exceptions,  it  was  clearly  set  forth  all  the  elements  neces* 

provided  that  no  agreement  should  be  sary  to  constitute   the  offense  intended 

deemed  a  conspiracy  *  unless  some  act  to  be  punished.      U.  S.  v.  Cruikshank, 

besides    such    agreement  be   done   to  92  U.  S.  542;    U.  S.  v.  Simmons,  96  U. 

effect  the  object  thereof  by  one  or  more  S.  360;    U.  S.  z/.   Carll,   105   U.  S.  6n; 

of  the  parties  to  such  agreement.'    a  U.  S.  v.  Britton,  107    U.  S.  655;    U.  S. 

Rev.  Stat.  692,  §  10.     And  this  princi-  v.  Trumbull,  46  Fed.  Rep.  7$$.     Under 

pie  was  re-enacted  in  the  Penal  Code,  the    principle     established    by    those 

§171.     The  object  of  the  statute  was  cases,  the  several  counts  of  the  present 

to  require  something  more  than  a  mere  indictment  must  be    tested,  not  by  the 

agreement  to  constitute  a  criminal  con-  general  recits^ls  and  averments  thereof, 

spir^cy.     There  must  be  some  act  in  although  in  the  words  of   the   statutes, 

pursuance  thereof  and  done  to  effect  but  by  the  specific  aets  or  particular 

ita  object,  before  the  crime  is  oonsum^  facts  which  ^re  alleged  to  have  beei) 
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iBtantot*  CoauMVMib  —  It  is  not  Becessary^  howevei ,  to  set  out  in 
detail  th<  operations  supposes)  to  constitute  interstate  commerce ; 
so  far  as  this  feature  of  the  indictment  is  concerned,  the  lai^uage 
of  the  statute  will  suffice,^  Nor  need  the  indictment  allege^  in 
language  other  than  that  of  the  statute,  the  existence  of  a  com- 
merce the  intended  monopolixiK^  of  which  is  charged^' 

iBUat.  —  An  indictment  under  this  statute  need  not  maJce  it 

ftclually  done  and  committed  by  the  sal  in  either  of  the  first  six  counts.Mid 

accused.     If  the  particular  acts  or  facts  they  cannot  be  sustained." 

charged  do  not,  as  a  matter  of  law,  OmiisIoB  Kot  Aided  by  ATerztngAots 

constitute  contracts,  combinations,  or  Done  in  Panraanoe  of  Conqpiraey.  —  "The 

coQS{iiracie&  in  restraint  oi  trade  and  allof  ations  of  what  was  done  in  pursu- 

commerce  among  the  several  states^  or  ance    of    the    alleged    conspiracy  an 

a  monopoly  or  attempt  to  monopolize  under  this  paxticular  statute  irrelevant, 

any  part  of  such  trade  or  commerce,  and  cannot  be  laid  hold  of  to  enlarge 

no  amount  of  averments  and  allega-  the  necessary  allegations  of  the  indict* 

tions  that  the  accused  '  engaged  in  a  ment,  and  are  of  no  avail,*'     U.  S«  «^« 

combination,'   or  '  made   contracts  in  Patterson,  55  Fed.  Rep.  639. 

restri^int  *  of  auch  trade  or  commerce,  1.  U.  S,  f ,  Pattersoni  59  Fed.  Rep. 

or  'monopolized'    or   *  attempted    to  2S0.      In    this   case    the    court  saids 

monopolize '   the  same,  will  avail  to  "  The  claims  that  these  counts  left  it 

sustain  the  indictment.    Whether  the  for  the  prosecutor,   and  not    lor  the 

accused  is  charged  with  an  offense  is  courts  to  decide  whether  they  state  sub* 

to  be  determined  by  the  particular  acts  ject^matters  of    interstate    commerce. 

or  facts   set  forth,  and    not   by  the  and  also  that  it  is  necessary  that  they 

coo«clusioQS  of  the  pleader,  although  should  set  out  in  detail  the  operations 

assorted  in  the  words  of  the  statute:  supposed  to  constitute  interstate  com<i 

'  E^ery  offense  consists  of  certain  acts  merce,  are  not  maintainable,  because, 

done  or  omitted  under  certain  circum-  so  far  as  this  feature  of  the  indictment 

stances,  and  in  the  indictment  for  the  is  concerned,  it  is  clearly   sufficient, 

offense  it  is  not  sufficient  to  charge  the  according  to  numerous  decisions  of  the 

accused   generally  with  having  com-  Supreme  Court,   which  need    not    be 

mitted  the  offense,  but  all  the  circum-  cited,  to  use  the  language  of  the  atat* 

stances  constituting  the  offense  must  ute.     The  suggestion  of  the  court,  in 

be  specially  set  forth.'    U.  S.  v,  Cruik-  the    opinion    passed    down    February 

shank,  93  U.  S.  563."    In  rt  Greene,  aSth,  that  the  statute  is  not  one  of  a 

52  Fed.  Rep,  I04«  class  where  it  is  sufficient  to  declare  in 

In  U.  S.  9.  Nelson,  52  Fed.  Rep.  646,  the  words  of  the  enactment,  related  to 

the  court  said:    "This  is  not  a  case  the  particular  proposition  then  under 

where  every  fact  necessary  to  consti-  consideration." 

tute  the  offense  is  charged,  or  neces-  S.  ''As  to  all  the  propositions  touch- 

sarily  implied,  by  foUowmg  the  words  ing  the  existence  of  commerce  in  cash 

of  the  sutute;  and  the  words  them-  registers,  or  knowledge,  or  want  of 

selves  fully  and  directly,  without  anv  allegation  of  knowledge,  on  the  part  of 

uncertainty  or  ambiguity,  set  forth  all  the  accused,  it  is  sufficient  to  say  that 

of  the  elements  necessary  to  constitute  those  counts  which  do  allege  the  exist- 

the  offense;   and  it  is  not  sufficient  to  ence  of    such    commerce  aUo   allege 

follow  only  the  language  of  the  statute,  positively  knowledge  on  the  part  of  the 

Where  the  act  becomes  illegal  and  an  defendants;    and  those  which  do  not 

offense  only  from  the  means  used  to  allege  such  existence  are  sufficient,  be- 

effect  it,  as  in  this  statute,  the  indict-  cause  neither  the  letter  of  the  statute 

ment  must  state,  where  It   is  practi-  nor  its  purpose  distinguishes  between 

cable,  so  much  as  will  show  its  illegality  strangling  a  commerce  which  has  been 

and  charge  the  accused  with  a  sub-  born  and   preventing  the  birth  of    a 

stantial  offense.     See  U.  S.  v.  Cruik-  commerce   which  does  not  exist.    On 

shank,  92  U.  S.  558.    The  charge  must  this  point  also,  in  the  opinion  of  the 

contain  a  statement  of  facts  constitut-  court,  it  is  sufficient  to  use  the  lan- 

ing  the  offense  and  a  certain  descrip-  guage  of  the  statute."    U.  S.  v,  Patter- 

tion  of  it,  which  this  indictment  does  son,  59  Fed.  Rep.  aSo. 
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appear  that  the  purpose  of  the  defendants  was  to  engross, 
monopolize,  or  grasp  into  the  hands  of  one  of  those  indicted,*  or 
that  the  defendants  were  interested  in  behalf  of  the  one  for 
whose  benefit  they  combined  to  engross  or  monopolize,  or  what 
their  relations  were  to  such  party.* 

Monopoly    Of   or    Combination    to    Xonopoliio     Trado.  —  An     indictment 

framed  under  this  act  should  contain  a  distinct  averment  that  by 
means  of  the  acts  charged  the  defendants  had  monopolized,  or 
had  combined  or  conspired  to  monopolize,  trade  and  commerce 
among  the   several   states   or  with   foreign    nations.'     It  must 


1.  U.  S.  V,  Patterson,  59  Fed.  Rep. 
280. 

2.  "  Even  if  the  statute  should 
finally  be  held  to  be  limited  to  combi- 
nations to  engross,  monopolize,  or 
grasp  in  behalf  of  some  party  to  the 
combination,  yet  there  remains  the 
well-known  rule  of  law  that  it  is  un- 
necessary to  indict  all  the  persons  in- 
volved in  a  conspiracy.  Of  course, 
the  court  would  have  felt  less  doubt  in 
meeting  this  objection  if  it  had  been 
alleged  that  the  corporation  named 
was  a  party  to  the  conspiracy,  or  if  the 
relations  of  the  accused  to  it,  or  some 
other  matter  of  a  kindred  character, 
had  been  set  out."  U.  S.  z/.  Patterson, 
59  Fed.  Rep.  280. 

8.  U.  S.  V,  Greenhut,  50  Fed.'  Rep. 
469. 

Indiotmont  Bad  for  Want  of  Such  Aver- 
ment.—  In  U.  S.  V,  Greenhut,  50  Fed. 
Rep.  469,  the  indictment,  under  the 
Act  of  July  2,  1890,  §  2,  set  forth  that 
the  defendants  were  the  officers  of  the 
Distilling  and  Cattle  Feeding  Com- 
pany, a  corporation  chartered  by  the 
laws  of  the  state  of  Illinois,  and  hav- 
ing its  principal  place  of  business  in 
Peoria,  in  that  state;  that,  as  such  offi- 
cers, they  purchased  or  leased  seventy- 
eight  theretofore  competing  distilleries 
within  the  United  States;  and,  within 
certain  dates  specified,  used,  managed, 
controlled,  and  operated  said  distil- 
leries, and  manufactured  sixty-six 
million  gallons  of  distilled  spirits,  and 
sold  the  product  within  the  United 
States,  part  of  it  in  the  district  of  Mas- 
sachusetts, at  prices  fixed  by  them,  the 
whole  being  seventy-five  per  cent  of  all 
the  distilled  spirits  manufactured  and 
sold  within  the  United  States  during 
the  period;  that  all  said  acts  (except 
the  purchasing  and  leasing  of  the  dis- 
tilleries) were  done  with  the  intent  to 
monopolize  to  the  company  the  manu- 
facture and  sale  of  distilled  spirits  in 


Massachusetts,  and  among  the  several 
stated,  to  increase  the  usual  prices  at 
which  distilled  spirits  were  sold,  to  pre- 
vent  and  counteract  free  competition 
in   the    sale  of    distilled  spirits,    and 
therebjr  to  exact  great  sums  of  money 
from  citizens  of  Massachusetts  and  of 
the  several  states,  and  from  all  others 
purchasing;  that,  in  pursuance  of  such 
intent,  the  defendants,  as  such  officers, 
agreed  with  D.  T.  Mills  &  Co.  and  other 
dealers  in  Massachusetts  that,  if  such 
dealers  would  buy  all  their  supplies  of 
distilled  spirits  from  the  company  for  six 
months,  the  company  would  give  them 
a  rebate  of  two  cents  a  gallon  on  their 
purchases;  that  by  means  of  the  rebate 
agreements  and  by  their  control  of  the 
distilleries,    and  of  the   manufacture, 
sale,  and  prices  of  seventy-five  per  cent 
of  all  the  distilled  spirits  manufactured 
and  sold   in  the  United  States  during 
the  period  named,  the  company,  and 
the  defendants  as  its  officers,  had  made 
large  sales  of  distilled  spirits  to  D.  T. 
Mills    &    Co.    and    other    dealers    in 
Massachusetts  at  prices  fixed  by  the 
defendants  in  excess  of  the  usual  prices 
at  which  such  spirits  were  then  sold  in 
that   state,   such   spirits  having  been 
manufactured    in     other    states,    and 
transported  therefrom  into  Massachu- 
setts, and  had  unlawfully  monopolized 
to     said     company    the    manufacture 
and  sale  of   distilled  spirits,  and  had 
increased    the    usual   prices  at  which 
distilled  spirits  were  then  sold  in  Massa- 
chusetts, and  had  prevented  and  coun- 
teracted the  effect  of  free  competition 
in   the  price  of   spirits   in    Massachu- 
setts, and   had    exacted   and  procured 
great    sums    of    money    in    said  dis- 
trict from  D.  T.  Mills  &  Co.  and  others. 
Upon  the  filing  of  a  motion   to  quash 
this  indictment  the    language  of  the 
court  was  as  follows:     '*An  indictment 
framed  under  this  section  should  con- 
tain a  distinct  averment  in  the  words 
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appear  somewhere  in  the  indictment  that  there  was  a  conspiracy 
in  restraint  of  trade  by  engrossing  or  monopolizing  or  grasping 
the  market.^  It  will  not  suffice  simply  to  allege  a  purpose  to 
drive  certain  competitors  out  of  the  field  by  violence,  annoyance, 
or  intimidation.' 

AU«g%tio&  of  YiolMM  w  latimidatioii  ai  Mmm.  —  Where,  however,  the 
purpose  of  engrossing  or  monopolizing  trade  has  been  alleged, 
acts  of  violence  and  intimidation  may  be  set  out  in  the  indict- 
ment as  means  to  accomplish  such  general  purpose.* 

BeUtion  of  IsdlTldiua  Dtfendftat  to  Oorporfttton.  —  Where  an  individual 
is  indicted  under  the  statute,  an  indictment  alleging  the  acts 
constituting  the  offense  to  have  been  done  by  a  corporation  must 
show  the  relation  of  the  defendant  to  such  corporation  and  that 
it  was  other  than  that  of  a  mere  stockholder.* 

of  the  statute,  or  in  equivalent  Ian-  tion.     I  think  this  is  the  basis  of  tho 

guag^e,   that,   by    means    of    the   acts  statute.     It  must  appear  somewhere  in 

charged,  the  defendants  had  monopo-  the  indictment  that  there  was  a  con- 

liied,  or  had  combined  or  conspired  to  spiracy  in  restraint  of  trade  by  engross- 

monopolize.trade  and  commerce  among  ing  or  monopolizing  or  grasping  tho 

the  several  states  or  with  foreign  na-  market,  and  it  is  not  sufficient  simply 

tions.    This   indictment    contains    no  to  allege  a   purpose  to  drive  certain 

such  averment.     It  docs  not    charge  competitors  out  of  the  field  by  violence, 

that  the  defendants  entered  into  any  annoyance,     intimidation,    or    other, 

unlawful   combination  or  conspiracy,  wise."     U.   S.   v.    Patterson,  55   Fed. 

Nor  does  it  contain  any  averment  that  Rep.  641. 

they  had  monopolized   trade  or  com-  8.  U.  S.  v.  Patterson,  55  Fed.  Rep. 

merce  among  the  several  states  or  with  605. 

foreign  nations.     It  avers  merely  that  8.  U.  S.  v.  Patterson,  55   Fed.  Rep. 

by  means  of  the  acts  alleged  they  had  605.     In  this  case  the  court,  after  hold- 

monopoHzed  the  manufacture  and  sale  ing  that  certain  counts  of  the  indict* 

of  distilled  spirits,  without  stating  that  ment  in  question  did  aver  the  purpose 

in  so  doing  they  had  monopolized  trade  to  engross  or  monopolize,  said:  '*  Such 

and  commerce  in  distilled  spirits  among  being  the  case,  acts  of  violence  and  in- 

the  several  states  or  with  foreign  na-  timidation  may  be  alleged  as  means  to 

tions.     It  is  true  that  the  indictment  accomplish  the  general  purpose.     In« 

charges  that  the  defendants  have  done  stead  of  lying  outside  of  the  statute, 

certain  things  with  intent  to  monopo-  they  may  aggravate  the  offense.    They 

liie  the  traffic  in  distilled  spirits  among  are  within  the  logic  and  spirit  of  the 

the  several  states,  and  that  they  have  statute,  which  are  not  to  be  defeated 

increased  the  usual   prices  at  which  by  distinctions  which  its  letter  does  not 

disiilled  spirits  were  sold  in  Massachu-  suggest  to  the  ordinary   mind.     Vio- 

setts,  and  have  prevented  and  counter-  lence   and   intimidation   are  as  much 

acted  the  effect  of  free  competition  in  within  the  mischief  of  the  statute  as 

such    traffic    in   Massachusetts.      But  negotiations,  contracts,  or  purchases, 

none  of  these  things  are  singly  made  The  former  are  often  used  to  compel 

offenses   by   the   statute.     The  indict-  the   latter."     U.   S.   z/.    Patterson,    55 

ment  in  this  particular  is  clearly  in-  Fed.  Rep.  641. 

sufficient  according  to  the  elementary  4.  In  rt  Greene,  5a  Fed.  Rep.  104. 

rules  of  criminal  pleading,  and  charges  Indictment  Bad  for  Vallnro  to  Ihow  00011 

no  offense  within  the  letter  or  spirit  of  Bolatlon.  —  "  But  there  is  another  and 

thft  seco.iJ  section  of  the  statute."  fatal  objection  to  all  the  counts  of  this 

1.  **  There  must  be  alleged  in  the  in-  indictment.     All  the  acts  and  matters 

dictment  that  there  was  a  purpose  to  charged  as  criminal  offenses  were,  at 

restrain  trade  as  implied  in  the  com-  shown  upon  the  face  of  the  indictment, 

mon-law   expression   *  contract  in   re-  the   acts  of   the   Distilling  and  Cattle 

straint    of    trade,'    analogous    to    the  Feeding  Company,  a  corporation  organ« 

word  *  monopolize  '  in  the  second  sec-  i;;ed  under  the  laws  of  Illinois.     It  is 
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lY.  iNjTTircTioirs  Agaikst  CoMBiiTATioirs  nr  Rssteaiht  of 
TSADE — 1.  Suits  by  Individuali — in  General.  —  A  suit  in  equity 
may  be  maintained  by  an  individual  to  enjoin  a  combination  of 
defendants  from  unlawfully  interfering  with  and  interrupting  his 
business,  where  the  threatened  damages  are  irremediable  at  law,* 
and  where  an  equity  proceeding  will  prevent  a  multiplicity  of 
suits ;  *  and  such  facts  should  appear  from  the  bill  asking  a  pre- 
liminary injunction.* 

Jnriedlotion.  —  United  States  Circuit  Courts  have  jurisdiction  of 
a  bill  in  equity  by  an  individual  who  will  be  irreparably  injured 
by  a  violation  of  the  Interstate  Commerce  Law  to  restrain  such 
violation.*  Such  jurisdiction  arises  from  the  subject-matter  of 
the  suit,  and  does  not  depend  on  the  citizenship  of  the  parties.* 

not  alleged  what  relation  the  accused  tion.  —  In  Blindell  v,  Hagan,  54  Fed. 

bore  to  said  corporation;  nor  does  it  Rep.  40,  the  amended  bill  to  enjoin  in- 

appear  whether  their  connection  there-  terference  with  the  plaintiffs'  business 

with  was  other  than  that  of  mere  stock-  as  ship  owners  was  in  substance  as  fol- 

holdcrs,   except  as  to  the    defendant  lows:    *'  That    the    complainants   are 

Greenhut.     By  the  eighth  section  of  aliens,  being  subjects  of  the  kingdom 

the   statute  it  is  provided  '  that    the  of  Great  Britain,  and  that  the  defend^ 

word  *'  person  "  or  **  persons/'  wher-  ants  are  citizens  of  the  state  of  Louisi- 

ev.er  used  in  that  act,  shall  be  deemed  ana;  that  the  complainants  are  owners 

to  include  corporations  and    associa-  of  the  steamship  A'iolante,  which  they 

tions  existing  under  or  authorized  by  are  using  in  the  carrying  trade  between 

the  laws  of  either  the  United  States,  this  port  [New  Orleans]  and  Liverpool; 

the  laws  of  any  of  the  territories,  the  that  they  are  prevented  from  shipping 

laws  of  any  slate,  or  the  laws  of  any  a  crew  by  the  unlawful  and  well-nigh 

foreign  country.'     If  the  acts  charged  violent  combination  of  the  defendants; 

constitute  criminal  offenses,  the  Distill-  that  this  combination  is  so  numerous 

ing  and  Cattle  Feeding  Company  is  the  as  to  make  it  impossible  for  the  com- 

'  person  '  who  has  committed  the  same,  plainants   to    obtain  a    crew   without 

It  would   be  unheard  of  in  criminal  the  restraining  order  of  this  [Circuit] 

jurisprudence  to  make  its  stockholders  court;  that  this  unlawful   interference 

criminally  responsible  for  the  corpora-  of  the  defendants  is  interrupting  the 

tion's  violation   of  the  statute.     That  business  of  the  complainants,  which  is 

corporation  can  be  readily  reached  and  that  of  persons  engaged  in  the  carrying 

prosecuted  by  the  government,  either  trade  between  New  Orleans  and  Liver- 

civilly  or  criminally,  for  what  it  may  pool,  and  is  doing  them  an  irreparable 

have    done    in    contravention    of    the  injury."     In  holding  that  an  injunc- 

law,  without  requiring  the  courts,  by  tion /^#i^^ff/^ /i/<?  should  issue  upon  this 

strained  construction  of  the  statute,  to  bill,  the  court  said:     "  My  conclusion, 

extend  its  provisions  and  make  them  therefore,  is  that  the  bill  of  complaint 

embrace  all  parties  merely  interested  in  this  cause  states  a  case  over  which 

in  such  corporation.     Except  in   con-  a  court  of  equity  must  take  jurisdic- 

spi racy  offenses,  there  is  no  criminality  tion,  in   that  it  is  a  case   where  the 

by  representation."     In  re  Greene,  52  threatened  damages  are  irremediable 

Fed.  Rep.  104.  at  law,  as  well  as  one  where  the  equity 

1.  Blindell  v.  Hagan,  54  Fed.  Rep.  suit  will  prevent  a  multiplicity  of 
40;    Hagan  v.  Blindell,   56  Fed.   Rep.  suits." 

696;    Toledo,  etc.,  R.  Co.  v,  Pennsyl-  4.  Toledo,  etc.,   R.  Co.  v.  Pennsyl- 
vania Co.,  54  Fed.  Rep.  730.     See  Am.  vania  Co.,  54  Fed.  Repi  730;    Blindell 
and   Eng.   Encyc.  of  Law,  tit.  Trusts  v.  Hagan,  54  Fed.  Rep.  40. 
and  Corporate  Combinations,  5.  Toledo,   etc.,   R.  Co.  v,   Pennsyl- 

2.  Blindell  z'.  Hagan,  54  Fed.  Rep.  40.  vania  Co.,  54  Fed.  Rep.  730.     In  this 
8.  Blindell  v.  Hagan,  54  Fed.   Rep.  case  the  court  said:     '*  The  jurisdic- 

40.  tion  of  this  court  to  hear  and  decide 

{Statement  of  Case  for  Equity  Jarisdie-    the    case    made    by    the    bill    cannot 
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2.  Suits  by  the  Gtoyenuaent  —  a.  To  Restrain  Violation  of 
State  Laws.  —  The  attorney-general  of  a  state  may  bring  an 
action  in  the  name  of  the  state  to  restrain  a  combination  in 
violation  of  a  law  of  such  state  prohibiting  monopolies.^ 

b.  To  Restrain  Violation  of  United  States  Stat- 
utes—  By  Whom  Brought.  —  An  injunction  suit  to  prevent  the 
violation  of  the  United  States  statute  prohibiting  unlawful 
restraints  and  monopolies  (Act  1890,  26  Stat,  at  L.  209)  must  be 
brought  by  district  attorneys  of  the  United  States.*  That  act 
does  not  authorize  suits  in  equity  or  injunction  suits  by  any 
other  than  the  United  States  government,  and  the  only  right 
conferred  by  it  upon  individuals  is  the  right  to  sue  at  law  for 
triple  damages  sustained  by  its  violation.' 

be   maintained  on  the  ground  of  the  those  rights  is  a  case  arising  under  the 

diverse  citizenship  of  the  parties,  for  laws  of  the  United  States." 

the  complainant,  and  at  least  one  of  1.  Queen   Ins.   Co.   v.   State,    (Tex. 

the  defendants,  are  citizens  of  the  same  Civ.  App.  1893)  22  S.  W.  Rep.  1048. 

state.     If  it  exists,  it  must  arise  from  "  It  is  made  the  duty  of  the  attor- 

the   subject-matter  of  the  suit.     The  ney-general    by    the    constitution    of 

bill    invokes   the  chancery   powers  of  this  state  to  inquire  into  the  charter 

thi&  court  to  protect  the  complainant  in  rights  of  all  private  corporations,  and 

rights  which  it  claims  under  the  Act  of  to  take  such  action  in  the  name  of  the 

Congress  passed  February  4,1887(24  state  to  prevent  such  corporations  from 

Stat,  at  L.  379),  known  as  the  '  Inter-  exercising  any  power  or  demanding  or 

stale    Commerce    Act,'    and    an    act  collecting  any  taxes,  tolls,  freight,  or 

amending  it  passed  March  2,  1889(25  wharfage- not  authorized  by  law,  and, 

Stat,    at    L.    855).     These    acts    were  when   sufficient  cause  exists,  to  seek 

passed  by  Congress  in  the  exercise  of  a  judicial  forfeiture  of  its  charter." 

the  power  conferred  on  it  by  the  federal  Queen   Ins.   Co.   v.   State,  (Tex.  Civ. 

constitution  (art.    i,   §  8,   par.   3)  *  to  App.  1893)  22  S.  W.  Rep.  1052. 

regulate  commerce   with  foreign    na-  8.  Pidcockt^.  Harrington,  64  Fed.  Rep. 

tiohs,  among  the   several   states,  and  821;  Blindell  v,  Hagan,  54  Fed.  Rep. 

with  the  Indian  tribes.'     Counsel  for  40;  Hagan  v.  Blindell,  56  Fed.  Rep.  696. 

defendant  Arthur    contends    that  the  8.  Blindell  v.  Hagan,  54  Fed.  Rep. 

Interstate    Commerce     Law    and    its  40;    Pidcock    v,   Harrington,   64  Fed. 

amendments   are   only  declaratory  of  Rep.  821,  in  which  case  Coxe,  T.,  said: 

the  common  law,  which  gave  the  same  "At  the  argument  the  counsel  for  the 

rights  to  complainant,  and  that,  there-  complainant  was    asked    whether   he 

fore,  this  is  not  a  case  of  federal  juris-  sought  to  maintain  this  action  under 

diction.     The  original  jurisdiction  of  the   general  equity  principles  of    the 

this  court  extends,  by  act  of  Congress  common  law  or  under  the  provisions  of 

passed  August  13,  1888  (25  Stat,  at  L.  the  Act  of  July  2,  1890.     He  answered 

433)>  to  *  all  suits  of  a  civil  nature,  at  that  it  was  founded  solely   upon  the 

common  law  or  in  equity,  where  the  statute.     It  is  unnecessary,  therefore, 

matter  in  dispute  exceeds,  exclusive  of  to  discuss  the  proposition  whether  or 

interest  and  costs,  the  sum  or  value  of  not  the  action  can  be  maintained  in- 

$2,000,  and  arising  under  the  constjtu-  dependently  of  the  statute.     The   de- 

tion    or    laws  of   the    United   States.*  murrer  challenges  the  jurisdiction  of 

The  bill  makes  the  necessary  averment  this  court  to  maintain,  under  the  act  in 

as  to  the  amount  in  dispute.     It  is  im-  question,  a  bill  in  equity  filed  by  a  pri- 

maierial  what  rights  the  complainant  vale  individual  and  his  solicitor.     It  is 

would  have  had  before  the  passage  of  clear  that  the   right  to  maintain  such 

the  Interstate   Commerce  Law.     It  is  a  suit  is   not  expressly  conferred   by 

sufficient  that  Congress,  in  the  consti-  the  act.     Indeed,  such  right  is,  by  im- 

lutional   exercise  of  power,  has  given  plication,     denied,     first,     because     a 

the  positive  sanction  of  federal  law  to  private  person  is  given  (section  7)  the 

the  rights  secured  in  the  statute,  and  right  to  maintain   an   action   at   law; 

any  case  involving  the  enforcement  of  and  second,   the  district   attorneys  of. 
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Jnxiidiotion.  —  In  such  suits  in  the  name  of  the  United  States 
jurisdiction  depends  alone  upon  the  act  giving  jurisdiction  to 
enforce  its  provisions,  and  the  court  is  concerned  with  no  case 
between  private  persons  or  corporations,  where  jurisdiction 
depends  on  other  conditions,  and  in  which  proceeding  a  common- 
law  remedy  might  become  available.^ 

y.  AcTioirs  TO  Vacate  Craxtsks — WBon  Propor.  —  When  a 
business  corporation  disables  itself  from  exercising  its  functions 
and  employing  its  franchise  as  was  intended  by  the  act  by  which 
it  was  incorporated,  and  becomes  a  party  to  a  combination  designed 
to  create  a  monopoly  for  the  purpose  of  raising  prices,  an  action 
may  be  maintained  to  vacate  and  annul  its  charter.' 

the  United  States,  under  the  direction  of  law,  it  follows  that  the  point  presented 

the  attorney-general    (section   4),  are  by  the  demurrer  is  well  founded.    The 

charged  with  the  dut^  of  commencing  precise  question  was  decided  in  favor 

<%uits  in  equity.     If  it  were  the  Inten-  of  the  views  here  expressed  in  Blindell 

tion  of  the  lawmakers  to  vest  in  every  v,  Hagan,  54  Fed.  Rep.  40,  affirmed  56 

irresponsible  individual  who  may  deem  Fed.  Rep.  696,  13  U.  S.  App.  354.     The 

himself  aggrieved  the  right  to  invoke  demurrer  is  allowed." 

the  drastic  and  far-reaching  remedies  1.  U.  S.  v.  Addyston  Pipe,  etc.,  Co., 

conferred  by  the  act,  is  it  not  reason-  78  Fed.  Rep.  712. 

able  to  suppose  that  they  would  have  2.  See  People  v.  North  River  Sugar 
•aid  so  in  unambiguous  terms  ?  The  Refining  Co.,  54  Hun  (N.  Y.)  354;  Peo- 
firat  three  sections  are  penal  statutes,  pie  v.  Milk  Exch.,  145  N.  Y.  267. 
They  give  no  civil  remedy.  Section  4  In  People  v.  North  River  Sugar  Re- 
vests the  right  to  institute  proceedings  fining  Co.,  54  Hun  (N.  Y.)  354,  the 
in  equity  in  the  district  attorneys  of  court  said:  "  The  defendant  had  dis- 
the  United  States,  and,  together  with  abled  itself  from  exercising  its  func- 
section  5,  prescribes  the  procedure  in  tions  and  employing  its  franchises  as 
such  suits.  Section  6  provides  for  the  it  was  intcnaed  it  should  by  the  act 
seizure  and  forfeiture  to  the  United  under  which  it  was  incorporated,  and 
States  of  property  illegally  owned  had,  by  the  action  which  was  taken, 
under  the  provisions  of  the  act.  So  placed  itself  in  complete  subordination 
far,  then,  the  act  is  a  public  act  provid-  to  another  and  different  organization, 
ing  no  private  remedy.  If  it  ended  to  be  used  for  an  unlawful  purpose, 
with  section  6,  there  would  probably  be  detrimental  and  injurious  to  the  public, 
no  pretense  that  it  sanctioned  a  suit  Instead  of  manufacturing  its  product 
like  the  one  at  bar.  What  follows,  and  disposing  of  it  to  tne  public  on 
however,  in  no  way  strengthens  the  what  might  be  fair  competitive  prices, 
complainant's  position.  The  only  sec-  it  had  become  a  party  to  a  combination 
tion  which  gives  a  private  remedy  is  in  part,  at  least,  designed  to  create  a 
the  seventh,  which  is  as  follows:  'Any  monopoly,  and  exact  from  the  public 
person  who  shall  be  injured  in  his  prices  which  could  not  otherwise  be 
business  or  property  by  any  other  per-  obtained.  This  was  a  subversion  of 
son  or  corporation,  by  reason  of  any-  the  object  for  which  the  company  was 
thing  forbidden  or  declared  to  be  created,  and  it  authorized  the  attorney- 
unlawful  by  this  act,  may  sue  therefor  general  to  maintain  and  prosecute  this 
in  any  Circuit  Court  of  the  United  action  to  vacate  and  annul  its  charter." 
States  in  the  district  in  which  the  de-  niiLBtration.  —  In  an  action  brought 
fendant  resides  or  Is  found,  without  re-  by  the  attorney-general  to  vacate  the 
spect  to  the  amount  in  controversy,  and  charter  of  the  defendant,  a  domestic 
shall  recover  threefold  the  damages  by  corporation,  and  to  annul  its  corporate 
him  sustained,  and  the  costs  of  suit,  existence,  these  facts  appearea:  In 
including  a  reasonable  attorney's  fee.'  the  defendant's  charter  the  object  of 
But  for  this  section  no  private  person  its  organization  was  stated  to  be  the 
would  have  any  standing  in  court,  and  "  buying  and  selling  of  milk  at  whole- 
as  the  only  right  conferred  by  it  is  the  sale  and  retail."  A  large  majority  of 
right  to  9UC  for  damages  in  a  court  of  the  stockholders  were  milk  dealers  in 
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Who  Kay  Maintain.  —  Such  actions  to  vacate  and  annul  corporation 
charters  may  be  maintained  and  prosecuted  by  the  attorney- 
general  of  the  state.*  And  where  the  action  is  so  brought  the 
influences  that  operated  to  induce  the  prosecution  by  the 
attorney-general  are  unimportant.* 

Judgment.  —  In  such  an  action  the  judgment  may  annul  the 
charter  and  provide  for  the  appointment  of  a  receiver  of  the  cor- 
porate property  and  the  distribution  thereof.' 

the  city  of  New  York,  and  creamery  or  was  instituted  upon  the  petition  of 
milk  commission  men  in  that  vicinity,  members  of  a  rival  association  whose 
At  the  first  meeting  of  its  board  of  object  was  to  enhance  the  price  of 
directors  a  by-law  was  adopted  declar-  milk.  In  regard  to  this  the  court  said: 
ing  that  said  board  **  shall  have  the  "  This  may  be,  but  the  action  was 
power  to  make  and  fix  the  standard  or  brought  by  the  attorney-general,  and 
market  price  at  which  milk  shall  be  the  influences  that  operated  upon  him 
purchased  by  the  stockholders  of  the  to  induce  his  prosecution  of  the  de- 
company."  Acting  under  this  by-law  fendant  are  now  unimportant.  The 
the  board  fixed  from  time  to  time  the  questions  for  our  determination  are 
price  of  milk  to  be  paid  by  dealers,  presented  by  the  pleadings,  and  the 
No  milk  was  purchased  by  the  defend-  parties  have  the  right  to  have  them  de- 
ant,  but  it  did  a  commission  business,  termined  upon  the  meriu." 
selling  milk  for  farmers  to  dealers,  who  8.  People  v.  North  River  Sugar  Re- 
w  ould  purchase  it  at  the  price  fixed,  fining  Co.,  23  Abb.  N.  Cas.  (N.  V. 
guaranteeing  payment  and  charging  a  Supreme  Ct.)  311. 
commission  therefor.  The  prices  so  Stay  of  Frooeedingi  Pendiag  Appeal  — 
fixed  largely  controlled  the  market  in  Wlien  Deaiad.  —  In  an  action  to  annul 
and  about  said  city.  It  was  held  that  the  charter  of  a  corporation  wherein  a 
the  evidence  justified  a  finding  that  the  judgment  was  obtained  which  annulled 
corporation  was  a  combination  Inimi-  the  charter  and  provided  for  the  ap- 
cal  to  trade  and  commerce,  and  so  un-  pointment  of  a  receiver  of  the  corpo- 
lawful,  and  that  a  judgment  granting  rate  property  and  its  distribution,  a 
the  relief  sought  was  proper.  People  stay  of  all  proceedings  pending  an  ap- 
V.  Milk  Exch.,  145  N.  Y.  267.  peal  from  the  judgment  will  be  denied 

1.  People  V.  North  River  Sugar  Re-  where  the  court  that  rendered  the  judg- 
fining  Co  ,54  Hun  (N.  Y.)  354;  People  ment  made  an  order  upon  the  applica- 
V.  Milk  Exch.,  145  N.  Y.  267;  Queen  tion  for  the  stay,  directing  the  receiver 
Ins.  Co.  V,  State,  (Tex.  Civ.  App.  1893)  to  make  no  sale  or  distribution  of  the 
22  S.  W.  Rep.  1048.  property  of  the  corporation.     People  v, 

2.  Upon  Petition  of  Bival  AnodatiOA.  North  River  Suffar  Refining  Co.,  23 
—  In  People  v.  Milk  Exch..  145  N.  Y.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
267,  it  was  asserted  that  the  litigation  3x1. 
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MORTGAGES. 

See  articles  FORECLOSURE  OF  MORTGAGES,  voL  9,  p.  84; 
REDEMPTION. 


MOTIONS. 

By  William  B.  Halb. 


L  Scope  of  Abticle,  74. 
n.  Defihitiok  akd  H ATirsx,  74. 
m  TTsE  AHD  Scope  of  Motioks^  76. 

1.  ///  General^  76. 

2.  Relief  Obtaifiable  by  Motion^  78. 

3.  Relief  Not  Obtainable  by  Motion^  82. 

4.  Motion  or  Action^  85. 

5.  Motion  or  Appeal^  88. 

6.  Motion  as  a  Prerequisite  to  Revitiv  on  Appeal^  90. 

7.  Motion  as  a  Substitute  for  Plea  or  Demurrer^  90- 

a.  Raising  Defenses^  90. 

b.  Objecting  to  P leadings ^  91. 

IV.  KnrDs  of  Motioks^  94. 

1.  Motions  of  Course^  94. 

2.  Motions  Not  of  Course^  95. 

3.  Ex  Parte  Motions^  95. 

4.  Contested  or  Litigated  Motions^  95. 

5.  Enumerated  and  Nonenumerated  Motions^  95. 

V.  Paeties  to  a  Motion,  96. 

1.  PFi4^?  J/oy  Move^  96. 

2.  ^^^  il/iflry  Be  Moved  Against^  98. 

VI  TncE  OF  MoYiiro.  99. 
vn.  Place  of  Movivo,  104. 

1.  Generally  J  104. 

2.  /«  -A^^a'  York^  104. 
tf.   General  Rules,  104. 

i)  G?«r/  tfr  yudge,  104. 

'2)  General  or  Special  Term  —  Appellate  Division, 

106. 
(3)   What  County  or  yudge,  107. 
b.  Exceptional  Rules,  no. 

(i)  Rules  in  First  District,  no. 
(2)  Rules  as  to  Vacating  or  Modifying  Orders,  m. 
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Motions. 

VnL  MAnrsB  of  Moyivo,  113. 

1.  Formal  Requisites — In  General^  uj. 

2.  Oral  or  Written^  114. 

3.  Entitling  Papers^  116. 

4.  Statement  of  Grounds  or  Reasons  of  Motion^  117, 

5.  Prayer  for  Relief  i\g, 

6.  Motions  Affecting  Several  Actions^  121. 

7 .  Entry  on  Docket^  121. 

IX.  HoTicE  OF  Motion,  121. 

1.  Definition  and  Nature y  121. 

2.  Necessity  of  Notice y  122. 

a .   General  Principles ^  122. 

^.  Illustrative  Applications ^  125. 

(i)  Motions  Requiring  Ivotice^  125, 
(2)  Motions  Not  Requiring  Notice y  126. 

^.  Effect  of  Failure  to  Give  Notice^  127. 

3.  TV  Whom  Grveny  128. 

4.  /^t7r  ^^a/  2?<i>',  1 29. 

5.  /Vrw  d5«</  Sufficiency^  130. 

<>.  Summary  Statement  of  EssenticUsy  13a 
^.  Designating  TimCy  132. 
^.  Designating  PlcuCy  133. 
</.  Designating  Relief  Sought y  134. 
^.  Designating  Grounds  for  Relief  y  136. 
/".  Signature  by  Party  or  Attorney y  139. 
^.  Papers  on  Which  Motion  Is  Basedy  139. 

6.  Service  of  Notice y  142. 

a.  7i'»i^  ^,  142. 

b.  Mode  and  Proof  of  y  144. 

X.  COUHTEBXAKDIirO,  WiTHDBAWAL,  AVD  ABAVDOVMEVT,  145. 

XL  Opposnro  Pafebs^  146. 

1.  In  General,  146. 

2.  CV^JX  ^r  Counter  Motions y  146. 

XTT.  Affibavits  avd  Pkoofs^  147. 

1.  Nature  of  Evidence  and  Proof s  Admissible y  147. 

2.  Taking  Affidavits y  149. 

a.  /«  General y  149. 

3.   Compulsory  Affidavits y  150. 


Ti)  Power  to  Compel y  150. 

0     ^ 


2)  Proceedings  to  Compel,  152. 
'tf)  Preliminary  EssentialSy  152. 

^)  Application  for  Order y  152. 
/)  Order,  154. 

3)  Vacating  Order y  154. 

4)  Proceedings  Under  Order,  155. 

5)  .^^r/  ^/  Subsequent  Tender  of  Affidamty  156. 
(6)  Use  of  Affidavit y  156. 

3.  Filing  and  Serving  Affidavits y  156. 

4.  Suppressing  Affidavits,  157, 

71  Volume  XIV. 


■^ 


MOTIONS. 

5.  Affidavits  in  Support  of  ^  158. 

a.  Necessity^  158. 

b.  Sufficiency^  158. 

c.  Additional  or  Rebutting  Affidavits^  x6i* 

6.  Counter-affidavits y  162. 

zm  Heabiito  AHD  BETSKMIHATIOVi  163. 

1.  Hearings  163. 
a.   Time  ofy  163. 

i^  In  General y  163. 

2S  Continuance  or  Adjournment^  165. 

j)  Precedence  Between  Motions^  166. 
^.  P/tii:^  of  167. 
r.  -^/^-^Z  /^  Open  and  Close^  167. 
^.  Burden  of  Proof  y  167. 
^.  Argument  of  Motiony  167. 
y.  Consolidation  of  Motions y  167. 
^.   Trial  of  Issues y  167. 

2.  Determinationy  160. 

a.  Character  of  Acty  169. 
^.  Necessity  of  169. 
r  Time  of  y  169. 
</.  J!/^?^<f  ^,  170. 

Express  Determinationy  170. 
Implied  Determinationy  171. 
'3)  /'r^  Forma  Determinationy  17X. 
^.  Rules  of  Decisiony  172. 
/.  Defaults y  172. 

i)  Of  Moving  Partyy  172. 

2)  Of  Party  Moved  Againsty  173. 

ZIV.  BSEEABIHO  AKD  &EABOUXEVT  OF  MOTIOV,  173. 

1.  WAf;«  Granted y  173. 

2.  Zrt?«/  Obtainedy  175. 

3.  Hearingy  176. 

XY.  Eehewal  of  Motiovi,  i  76* 

1.  Decision  of  Motions  as  Res  yudicata^  ij6, 

2.  Rule  Against  Renewals y  178. 

<i.  Statement  of  Rule ^  \*j^, 

b.  Power  to  Disregard  Rulcy  x8o. 

r.    ^^a/  Amounts  to  a  Renewal^  181. 

3.  Z^dJz;^  /^  Renew y  181. 
<i.  Necessity y  181. 

1^  Kenrwal  on  Same  FactSy  181. 
2S  Renewal  on  New  Facts y  181. 

3)  Reneival  on  Different  GroundSy  183. 

4)  Renewal  of  Motion  Denied  for  IrregulaHtyy  185. 

(5)  Renewal  of  Motion  Granted  on  Conditions  Not 
Performed^  185. 

(6)  Reneival  After  Default y  186. 
3.  i?^<fr/  ^  Proceeding  Without  Leave^  186. 
^,  Power  to  Grant y  186. 
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8o<v«  ^  Artkk.  MO  TIONS,  IMaittoft  and  Vfttwt. 

d.  Proceedings  to  Obtain^  i86. 

e.  Rules  Governing  Allowance^  187. 

(i)  Discretion  of  Courts  187. 
(2)    When  Leave  Will  Be  Granted,  188. 
f.  Manner  of  Granting,  190. 
'1^  By  the  Original  On 
*2)  By  Independent  Order ^  191. 


{i\  By  the  Original  Order,  190. 
{2)  By  Independent  Ordt 
v3)  ^y  Ifnplicatton,  191. 


g.  Effect  on  Time  of  Moving,  191. 

4.  Appeal  as  Affected  by  Renewal  Proceedings  and  Vice  Versa^ 

191. 

a.  Waiver  of  Right  to  Appeal,  J91. 

b.  Waiver  of  Leave  to  Renew,  192. 

c.  Appeal  as  a  Bar  to  RenewcU,  192. 

5.  Hearing  on  Renewal,  192. 

a.  JNotice,  192. 

b.  Motion  Papers,  192. 

c.  Hearing  Merits  on  Application  for  Leave  to  Renew, 

193- 

CROSS-REFERENCES. 

See  in  general  the  cognate  title  ORDERS, 

As  to  Motions  Respecting  Particular  Subjects  or  Proceedings,  see  the 
various  articles  in  this  work  upon  such  subjects  and  pro- 
ceedings. 
Costs  of  Motions,  see  article  COSTS,  vol.  5,  p.  100,  and  the 
particular  articles  in  this  work  upon  the  subjects  of  the 
various  motions. 
Judgments  on  Motion^  see  dsXXoXt  SUMMARY  PROCEED* 
INGS. 

1.  Scops  of  Abtigib.  —  This  article  aims  to  be  exhaustive  only 
of  the  general  rules  and  principles  governing  procedure  by  way 
of  motion.  Rules  pecuhar  to  motions  for  particular  kinds  of 
relief  are  treated  specifically  in  separate  articles,  under  the  appro-> 
priate  titles  as  indicated  by  the  nature  of  the  relief  sought.^ 

n.  Defikitiov  AKD  H atiteb.  —  A  motion  is  an  application  to 
the  court  by  one  of  the  parties  in  a  cause,  or  his  counsel,  in  order 
to  obtain  some  rule  or  order  of  court  which  he  thinks  becomes 
necessary  to  the  progress  of  the  cause,  or  to  give  relief  in  a  sum- 
mary manner  in  some  matter  which  would  work  injustice,* 

li  See  for  example  such  articles  aS  purport  to  be  exhaustive  of  the  authori- 

Arrest  of  Judomekt,  vol.  2,  p.  793:  ties  upoti  any  particular  kind  of  mo* 

Defaults,  vol.  6,  p.  t;   Definitenbss  tion.    Such  exhaustive  collection    of 

AND  Certainty  in  Pleadings,  vol.  6,  authorities  must  be  sought  in  the  arti- 

p.    246;    Dismissal^   Discontinuance,  cles  dealing  specifically  with  the  mo- 

and  Nonsuit,  vol.  6,  p.  893,  etc.  tion  in  question. 

Necessarily  the  cases  cited  and  illus-  8.  Bouv.    L.    Diet.,    elaborating    3 

trations  given  in  this  article  are  drawn  Black.  Com.  304. 

from  specific  caset»  but  they  do  not  Motions  aad  Bulit  May  Bo  Dofliiod  in  a 
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Oral  Application  or  Written  Statement.  —  In  a  number  of  cases  it  is 
insisted  that  a  viva  voce  application  to  a  court  or  judge  is  essen- 
tial to  constitute  a  motion,  and  that  the  silent  filing  of  a  paper 
in  which  the  matter  of  a  motion  is  embodied  is  not  enough.* 
The  attention  of  the  court  must  be  called  to  it,  and  the  court 
moved  to  grant  it.*  This  distinction  is  not  always  observed,  and 
frequently  the  written  statement  and  not  the  oral  application 
based  thereon  is  regarded  as  the  motion.' 

Xotioni  Distingniihed  from  Petitions.  —  The  principal  distinction 
between  motions  and  petitions  lies  in  the  fact  that  motions  may 
sometimes,  if  not  always,  be  made  orally,*  while  a  petition  is 

general  way  as  instruments  or  means  court  or  judge.  It  is  distinguished 
for  facilitating  the  progress  of  a  cause  from  the  more  formal  applications  for 
or  the  transaction  of  the  business  of  relief  by  petition  or  complaint.  The 
litigation  by  correcting  clerical  steps  or  grounds  of  the  motion  are  often  re- 
amending  errors  not  fatal;  by  accom-  quired  to  be  stated  in  writing  and  filed, 
modating  the  cause  to  changes  of  cir-  In  practice  the  form  of  the  application 
cumstances  since  its  commencement;  itself  is  often  reduced  to  writing  and 
by  meeting  exigencies  unforeseen  or  filed.  But  making  out  and  filing  the 
unprovided  for;  by  removing  difficul-  application  itself  is  not  to  make  the 
ties  in  the  development  of  the  case  motion.  If  nothing  more  were  done  it 
which  stop  progress,  or  by  advancing  would  not  be  error  in  the  court  to  en- 
the  cause  in  any  way  toward  its  final  tirely  ignore  the  proceeding.  The 
and  proper  disposition.  Mitchell,  attention  of  the  court  must  be  called  to 
Motions  and  Rules,  p.  lo.  it.     The  court  must  be  moved  to  grant 

A    Motion    Is    an   Application  for  an  the  order."     People  «;.  Ah  Sam, 41  Cal. 

Order.  —  Bicknell   v.   Amador  County,  650.    Citing  3  Stephens*  Com.  679;  Bur- 

30  Cal.  237;  People  v.  Ah  Sam,  41  Cal.  rill's  Law  Diet.,  word  **  Motion.** 

645;    Reilly   v.    Wilkins,  67   111.  App.  A  motion  is   properly  an  application 

104;     White-Crow    v,    White-Wing,   3  made  viva  voce  to  the  court  or  judge, 

Kan.   276;    Foster  v.   Wade,  4   Mete,  not  a  paper,  though  it  purports  to  be  a 

(Ky.)  252:    Wallace  v,  Lewi.n,  9  Mont,  motion,  merely  filed  by  the  clerk  with- 

399;    Peters  V.  Vawter,  10  Mont.  201;  out    notice    to     any     one     interested. 

Shaw  V.  Coleman,  54  N.  Y.  Super.  Ct.  Washington    Park  Club  v,  Baldwin,  59 

3;    N.  Y.  Code  Civ.  Pro.,  §  768;  Kan.  111.  App.  6i. 

Civ.  Code,  §  575;  i  Tidd's  Pr.  478.  The  filing   of  a  paper  cannot  be  re- 

Under  a  statute  providing  that  the  garded  as  a    motion  in  a  jurisdiction 

judge  of  the  court  shall  allow  a  reason-  where  there   is  a  bar  of  thousands  of 

able  fee  to  the  attorney  bringing  a  suit  members  and  a  score  of  courts  of  record, 

in  partition,  it  has  been  held  that  the  Grosvenor  v.  Doyle,  50  111.  App.  47. 

presentation  of  an  account  for  allow-  In  practice,  a  motion  is  an  oral  argu- 

ance   would   not  be   regarded   as    the  ment  to  the  court  showing  why  a  cer- 

filing  of  such  a  motion  as  the  statute  tain  order   should    be  made.     Estee's 

requires  to  stand  over  one  day  before  Pleadings  and    Forms,  vol.  3,  p.  146. 

hearing  or  determination.     No  formal  See  generally  Spencer  v.  Branham,  109 

motion  for  the  allowance  is  necessary.  Cal.  336;  Emeric  v,  Alvarado,  64  Cal. 

Eddie  v.  Eddie,  138  Mo.  599.  529;    Prall  v.   Hunt,  41   111.  App.  140; 

A  Motion  Isa  ** Proeeeding."  —  Vicks-  Gilbert  v.  Hall,  115   Ind.  549;  WaHace 

burg  v,  Hennessey,  52  Miss.  180.  v,    Lewis,    9    Mont.     399;     Peters    v. 

The  application  for  an  allowance  of  Vawter,  lo  Mont.  201;   Allen  v,  Meyer, 

an  appeal,  although  not  a  regular  suit  73  N.  Y.  i;  Funk  v.  Israel,  5  Iowa  441. 

or  action,  is  nevertheless  a  special  pro-  See  also  infra,  VIII.  2.    Oral  or  fVrit- 

ceeding,  materially  affecting  the  legal  ten. 

rights  of  a  judgment   creditor.     Mc-  2.  See  cases  in  preceding  note. 

Caslin  v.  Camp,  26  Mich.  391.  8.  See  f«/ra,  VIII.  2.  Oral  or  Written. 

1.  Motion  as  an  Oral  Application.  —  "A  4.  See  cases  cited  supra,        ;  se£  also 

motion  is  properly  an  application  for  a  infra,  VIII.  2.   Oral  or  Written,     And 

rule  or   order,   made    viva  voce  to  a  see  generally  article  Petitions. 
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always  in  writing.^  So  also  motions  can  usually  be  made  only 
by  a  party  to  the  record,  while  petitions  may  be  presented  by 
strangers.* 

m  TTtE  An  SCOPB  OF  M0TIOV8  —  1.  In  OeneraL  —  The  defini- 
tions which  have  been  given  indicate  in  a  general  way  the  proper 
use  and  scope  of  motions.  Not  every  question  which  arises  dur- 
ing the  progress  of  a  cause  may  be  tried  and  disposed  of  by 
motion,  but  the  line  between  what  may  and  what  may  not  be  so 
determined  is  difficult  to  draw.'  In  general,  a  motion  is  the 
proper  mode  of  obtaining  relief  in  a  cause  not  ended, ^  but  it  has 

1.  Potitioikfl  and  Motioiui  Gontrtftod.  —  quash  an  execution,  upon  the  alleged 
A  petition,  in  legal  language,  de-  ground  that  the  judgment  had  been 
scribes  an  application  to  a  court  in  satisfied.  Russell  v.  Hugunin,  2  111. 
writing,  in  contradistinction  to  a  mo-  562.  A  motion  to  set  aside  a  judg- 
tion,  which  may  be  made  viva  voce,  ment  was  entertained,  made  by  one  of 
Per  Chief  Justice  Shaw  in  Bergen  v.  the  defendants,  upon  the  ground  that 
Jones,  4  Met.  (Mass.)  371.  Thisdefini-  the  judgment  was  entered  by  virtue  of 
tion  was  adopted  in  Shaft  v.  Phoenix  a  power  of  attorney,  executed  by  one 
Mut.  L.  Ins.  Co.,  67  N.  Y.  544.  only  of  the  two  parties,  and  without 

Mr.  Daniell,  in  his  treatise  on  Chan-  his  authority.     Sloo  v.  State  Bank,  2 

eery    Pleading    and    Practice,     says:  111.  438.      So  where  a  judgment  was 

"  Interlocutory      applications,      when  obtained  against  a   party  represented 

made  viva  voce  to  the  court,  are  called  by  one  who  had  no  authority  to  enter 

motions;  when  they  are  made  in  writ-  his  appearance,  it  was  held  that  the 

ing,  they  are  called   petitions.     There  court  had  the  power  to  vacate  the  judg- 

does  not  appear    to  be  any  very  dis-  ment,  on  motion,  without  compelling 

tinct    line    of    demarkation    between  the  party  to  resort  to  chancery  for  re- 

the  cases  in  which  they  should  be  made  lief,  or  to  a  suit  against  the  attorney, 

by   motion   and   those  in   which   they  Lyon  v.  Boilvin,  7  111.  629.     But  this 

should  be  made  by  petition,  but,  as  a  case  is  referred  to,  more  for  the  views 

general  rule,  where  any  long  or  intri-  of  the  court  than  because  of  the  perti- 

cate  statement  of  facts  is  required,  the  nency    of    the    facts.      In    the    same 

application  should  be  made   by   peti-  connection,    however,    see    Truett    v, 

tion,  while    in  other  cases  a   motion  Wainwtight,  ^  111.  418;   Critchfield  v. 

will  be  sufficient."     2  Dan.  Ch.  PI.  &  Porter,   3  Ohio    518.      And   again   in 

Pr.    1587.     See    also,    to  same  effect,  Warner  v.  Helm,  6  111.  234,  it  was  con- 

State   Bank    v.    Plainfield   First   Nat.  sidered   that  a   plaintiff  in  execution 

Bank,  34  N.  J.  Eq.  458.     Further  as  to  may  in  some  cases,  on  motion,  have  a 

the  distinctions  between  motions  and  levy  and   sale  set  aside,  and  be  per- 

petitions,  see  Shipbrooke  v.  Hinching-  mitted   to  proceed  on    his  judgment, 

brook,  13  Ves.  Jr.  393;    Jones  v.  Rob-  when  the  title  to  property  purchased 

ens,  12  Sim.  189.  by  him  under  such  sale  has  failed,  and 

2.  See  infra^  V.  Parties  to  a  Motion,  it  is  recovered  for  him ;  or  where  the 
See  also  Barker  v.  Todd.  15  Fed.  Rep.  defendant  in  execution  had  no  title." 
365.  Pomroy  v.  Parmlee,  9  Iowa  148.     In 

S.  QiMrtions  Triablo  by  Motion  Limited,  this  case  it  was  held  that  a  motion  to 

—  **  It  is  true   that  the  matters  which  discharge  attached  property  might  be 

may   be  tried  on  motion  and  by  affi-  submitted  on  affidavits  showing  that 

davit  are  limited,  but  it  is  difficult  to  the  attachments  were  made  outside  of 

define  the  mark  limiting  them.     In  re-  the  limits  of  the  county  in  which  the 

gard  to  a  certain  species  of  subjects,  officer  was  authorized  to  act. 

the  rule  is  that  they  must  appear  of  4.  Wright  v,  Herlong,  16  S.  Car.  620; 

record,  but  this  is  admitted  not  to  ap-  Morris  v.  White,  96  N.  Car.  91;   Mur- 

piy  to  others,  such  as  venue  and  some  rill  v.  Humphrey,  88  N.  Car.  138. 

other  instances.     Neither  is  this  rem-  Ko  Few  Aotion  WiU  Bo  Entertained  to 

edy  excluded  by  the  circumstance  that  determine   a   matter  once   heard  and 

an  issue  arises  and  calls  for  testimony  decided  by  a  competent  court.     Such 

in  pais.     We  find  a  motion  sustained  to  matter  can  be  heard  only  by  a  motion 
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been  held  that  the  questions  raised  must  be  such  as  are  collateral 
or  preliminary  to  the  issue.  ^ 

The  Bemedy  by  Motion  Ib  to  Be  Zneonraged  where  it  is  as  Well  calcu* 
lated  to  do  complete  justice  as  the  other  remedies,  but  not  any 
further.* 

The  Betnedial  8oq^  of  Motions  Hm  Been  Xnlarged  in  modern  practice,  so 
that  now  defects  may  be  taken  advantage  of,  or  removed  and 
cured  by  them,  where  more  formal  relief  was,  under  the  old  prac- 
tice, necessary.'  Thus,  a  final  judgment  irregularly  obtained,  or 
void  or  voidable  obstacles  to  the  progress  of  a  suit,  such  as  a  dis- 
charge, release,  or  stipulation,  or  a  failure  of  an  officer  of  the 
court  to  comply  with  a  mandate  of  the  court,  may  be  relieved 
against  by  motion.^    So  also  relief  against  a  judgment  on  account 

in   the  cause    in    which   it  has    been  S.  See  in/ra^  III.  4.  Afoiicn  or  A cti^m^ 

determined,  if  that  cause  be  pending,  ^^  Motion  or  Appeal ;  •] ^  Motion  as  a  Sub» 

or  if  there    has  been   final  judgment  stitute  for  Plea  or  Demurrer, 

therein,  then  by  an  action  to  impeach  4.  Indiana.  -^  Beatty    v.    O'Connor^ 

the  decree.    Albertson  v,  Williams,  97  106  Ind.  81. 

N.  Car,  264.  New  York,  —  Smith  v.  American  L. 

The  assignee  of  a  purchaser  at  a  Ins.,  etc.,  Co.,  Clarke  Ch.  (N.  Y.)  307; 
judicial  sale  cannot  maintain  an  action  Howell  v.  Mills,  53  N.  Y.  322;  Gould 
to  have  a  deed  executed,  but  must  v.  Mortimer,  16  Abb.  Pr.  (N.  Y.  Su- 
obtain  relief  by  a  motion  in  the  cause  preme  Ct.)  448,  26  How.  Pr.  (N.  Y.) 
in  which  the  land  was  sold.  Such  167;  Vandercook  v.  Cohoes  Sav.  Inst., 
cause,  although  not  carried  on  the  5  Hun  (N.  Y.)  64I;  McColter  e^.  Jay,  30 
docket,  is  not  terminated  until  order  is  N.  Y.  80;  Ferris  v,  Crawford,  2  Deh. 
made  directing  title  to  be  made  to  the  (N.  Y.)  595;  Seaver  v.  Moore,  i  Hun 
purchaser  or  his  assignee.  Long  v.  (N.  Y.)305;  Weseman  t/.  Wingrove,  85 
Jarrett,  94  N.  Car.  443.  See  also  f>f/r<9,  N.  Y.  353:  Artisans'  Bank  v.  Tread- 
ill.  4.  Motion  or  Action,  well,  34  Barb.  (N.  Y.)  553;    Romain  v. 

1.  Collateral  and  Preliminary  (^ues-  Garth,  5  Thomp.  &  C.  (N.  Y.)  361; 
tions.  —  Callender  r.  Painesville,  etc.,  McLean  v,  Tompkins,  18  Abb.  Pr.  (N. 
R.  Co.,  II  Ohio  St.  520,  wherein  the  Y.  Supreme  Ct.)  24. 
court  said:  "It  is  only  certain  ques-  lUUtf  Against  Judgments.  —  An  appli- 
tions,  properly  triable  by  the  couit,  cation  in  the  form  of  a  complaint,  filed 
that  can  be  thus  summarily  tried  upon  to  correct  an  erroneous  order  or  judg* 
motion.  The  question  to  be  so  tried  ment,  is  irregular  and  cannot  be  enter- 
must  be  one  collateral,  or  preliminary,  tained.  Dunham  v.  Tappan,  31  Ind. 
to  the  issue  made  in  the  case.  The  ques-  173. 

tion  sought  to  be  raised  by  the  motion  The  forfeiture  of  a  recognizance  may 

in  this  case  was  really  one  of  jurisdic-  be  set  aside  on  written  motion  and  no 

tion.     The  substance  of  the  motion  is,  formal  complaint  is  necessary.     State 

that   the    members    of    the    company  v.  Shideler,  51  Ind.  64. 

being  nonresidents,  and  the  return  of  It  is  clear  that    the    fairness  of    a 

the  sheriff    showing  no  service  of  a  judgment  obtained  against  a  lunatic 

summons  within  the  county,  the  de-  may  be  attacked  by  an  equitable  action 

fendant    was    not    constructively    In  instituted  by  his  committee.    And  as 

court.     The  motion  contains  a  state-  under     our    present    system    general 

ment  of  facts  to  show  that  the  case  fell  jurisdiction  in  law  and  equity  has  been 

under  the  general  rule  that  the  action  conferred   on   this   court,  there   is  no 

should  be  brought  in  the  county  where  well*  grounded  objection  to  its  setting 

the  defendants  reside,  and  negativing  aside  judgments  against  lunatics  on 

the   fact   that  the  defendants  are  an  motions    made    by   their   committers, 

incorporated  railroad  company."    The  Demelt  v.  Leonard,  19  How.  Pr.  (N.  Y. 

motion  in  this  case  was  held  to  fall  Supreme  Ct.)  140.     See  also i^/ra.  III. 

within  the  rule.  4.  Motion  or  Action, 

%.  Price   V,  Shelby  Cir.  Ct.,   Hard.  Ei^oiniiig     Szeotitioii.  ^  A     bill     -in 

(Ky.)  861.  equity  for  an   injunction    against  an 
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of  matters  arising  after  its  rendition  which  was  fonnerly  obtained 
by  a  writ  of  audita  querela  may  now  generally  be  obtained  by 
motion.  * 

2.  Belief  Obtainable  by  Motion.  —  The  proper  office  of  a  motion 
is  best  indicated  by  an  enumeration  of  various  cases  in  which  it 
has  been  held  to  be  an  available  remedy.  Such  cases  are  almost 
infinite  in  number  and  variety.  Thus,  a  motion  will  lie  to  pre- 
vent an  abuse  of  the  process  or  orders  of  the  court ;  •  to  vacate 
an  improvident  order;'  to  stay  proceedings,*  or  to  vacate  an 
order  staying. proceedings;*  to  discharge  an  attachment,*  or  to 

execution  on  the  ground  thai  the  judg-  AXtenwtlYe  Bemedi w. — Audita  querela 

ment  and  execution  do  not  follow  the  being  a  common-law  remedy   is  not 

declaration  and  verdict  will  not  lie,  but  taken  away  or  abolished  by  the  estab- 

the  remedy  is   at  law  by  affidavit  of  lishment  of  a  remedy  by  motion.    See 

illegality  or  by  motion  in  open  court  to  article  Audita  Querei.a,  vol.  3.  p.  125. 

amend.      Lenoard  v.  Collier,   53  Ga.  The  proper  mode  to  correct  irregu* 

387.  lariiiet  of  the  clerk  and  other  officers 

Belief  Afftinit  Stipnlation.  -^  A  motion  of  the  court,  is  by  motion  or  writ  of 

is  the  proper  remedy  to  obtain  relief  audita  querela.      Hicks    v.    Murphy, 

against  a  stipulation.     Becker  v.  La-  Walk.  (Miss.)  66. 

mont,  i^  How.  Pr.  (N.  Y.  Supreme  Ct.)  9.  Abuse  of  Legal  ProeeM  or  Ortei.  — 

23;  Wells  V.  American  Express  Co.,  49  The  general  rule  is  that  the  abuse  or 

Wis.  224;    Keeler  v,  Keeler,  24  Wis.  misuse  of  the  process  of  the  court  may 

533.  be   corrected   on  motion.     Pomroy   v. 

To  Kemedy  a  Curable  Defect  in  jutlicial  Parmlee,  9  Iowa  140.    And  £very  court 

proceedings  as  against  amotion  to  dis-  of  record  has  inherent  power,  unless 

miss  or  a  plea  in  abatement,  a  counter-  restrained  by  statute,  to  vacate  on  mo« 

motion  to  amend  should  be  granted,  tion  its  process,  order,  or  judgment,  to 

State  Bank  v.  Buckmaster,  i  111.  176.  prevent  a    perversion  thereof,    or   to 

1.  KotioA  as  a  Substitute  for  Audita  frustrate  oppression.    Levy  z/.  Loeb,  5 

Qusrola  —  Kentucky.  —  Chambers     v.  Abb,   N.   CJas.  (N.  Y.  Super.  Ct.)  157, 

Neal,  13  B.  Mon.  (Ky.)  256,  affirmed    in    75    N.    Y,    609    without 

Maryland.  —  Huston  v.  Ditto,  20  Md,  opinion. 

305-  Thus  where  a  levy  of  an  attachment 

vl/i>ji.f«^/«.  —  Hicks     V.     Murphy,  is  obtained  by  fraud,  violence,  or  an 

Walk.  (Miss.)  66.  abuse  of  official  power,  the  property 

New    York.  —  Baker    v.    Judges,  4  may  on  motion  properly  sustained  be 

Johns.  (N.  Y.)  191:   Davis  v.  Sturte-  discharged.      Pomroy    v,   Parmlee,  9 

vant,  4  Duer  fN.  Y.)  148;   Meyer  v,  Iowa  140. 

Lent,  16  Barb.  fN.  Y.)  539.  8.  Vacating     Improvident     Ordtrs,-^ 

South      Carolina.  —  Longworth      v.  Libby  v,   Rosekrans,  $5  Barb.  (N,  Y.) 

Screven,  2  Hill  L.  (S,  Car.)  298.  202. 

Virginia.  —  Smock  v.  Dade,  5  Rand.  When  a  motion   that  plaintiff  give 

(Va.)639,  security    for   costs    is    improvidently 

fTwo/wm.  —  McDonald  v.    Falvey,  granted,   the  plaintiff's  remedy  is  to 

18  Wis.  571.  move  to  set  it  aside.     If  he  does  not  do 

United  States.  —  Humphreys  v.  Leg-  so  the  order    remains  in  force,   and 

gett.  9  How.  (U.  S.)  297.  when   the  case  is  called   for  trial  the 

Motions  now  take  the  place  of  writs  plaintiff  should  on    motion    be    non- 

of  audita  querela  and  of  writs  of  error  suited,  unless  a  continuance  be  granted. 

coram  nobis.    Ex  p.  James,    59  Mo.  Anderson  v.  Smith,  2  Mackey  (D.  C.)  i. 

280.    See    article    Coram    Nobis  and  4.  See  article  Supersj:dj:as  and  Stay 

Coram  Vobis,  vol.  5.  p.  26.  of  Proceedings, 

Motions  to  set  aside  a  judgment,  to  6.  Case  v.  Turner,  %  Wend.  (N,  Y.) 

Slay  or  enjoin  proceedings  to  order  the  627,  holding  that  an  application  may 

entry  of  satisfaction,  etc.,  now  take  the  be  made  by  motion  to  vacate  an  order 

place     of    writs    of    audita    querela,  to  stay  proceedings,  although  the  mo- 

SpafTord  v.  Janesville,   15    Wis.  474;  tion  requires  an  examination  into  the 

Cooley  V.  Gregory,   16  Wis.  303;    Mc-  merits  of  the  case. 

Donald  v.  Falvey,  18  Wis.  571.  6.  Hines  v.   Kimball,  47    Ga.    587; 

77  Volume  XIV. 


TTm  itaa  9oop«  of  Xottont.  MO  TIONS.        BeUtf  Obtidnable  \tj  XotioB. 

be  compelled  by  motion,^  and  a  motion  lies  to  compel  a  plaintiff 
to  separately  state  and  number  different  causes  of  action  set  out 
in  the  same  complaint.  •     Generally,  whenever  a  defect  appears  in 

Plaintifif  cannot,  on  motion,  conijpel  writ  mav  be  reached  by  xnotion  to  6et 

the    answer    of    interrogatories.     The  aside    the    declaration.      Freeman    v. 

matter  should  be  brought  up  by  excep.  Young,  3  Robt.  (N.  Y.)  666;  Dunn  v, 

tlons  to  the  answer.    Fuller  v,  Knapp,  Bloomingdalc,  14  How.  Pr.  (N.  Y.  Su- 

24  Fed.  Rep.  100.  preme  Ct.)  474,  6  Abb.  Pr.  (N,  Y.)  340, 

•  Defects    in    the    form    of    pleading  note;  Haviland  v.  Tuttle,  i  Sandf.  (N. 

should  be  corrected  by  motion  before  Y.)  668;    Tuttle  v.  Smith.  6  Abb.   Pr. 

coming  to  trial.     Stickoey  v.  Blair,  SO  (N.  Y.  Supreme  Ct.)  339,  14  How.  Pr. 

Barb.  (N.  Y.)  341.  (N.    Y.)   395;    Riddcr   v,   Whitlock,  12 

Thus      indetiniteness     in    pleading  How.    Pr.   (N.   Y.   Supreme  Ct.)  208; 

should  be  attacked  by  motion  and  not  Allen  v,  Allen,  14  How.  Pr.  (N.  V.  Su- 

by  objection   to   the    evidence.     Dor-  preme  Ct.)  248;  Bender  v,  Comstock,  4 

Chester  First  ^at.  Bank  v.  Smith,  36  Robt.   (N.   Y.)    644.     And   see    article 

Neb.  199;  Kerr  v.  Hays,  35  N.  Y.  331.  Variance. 

Improper  joinder  of  causes  of  action  Strikiag  Hatter  from  PleadingB.  —  Im« 

may   be  reached  by  motion  to  strike  proper  matter,  such  as  redundant,  im- 

out.     Lyman  v.  Cor  win,  27  Aik.  580;  material,  and  superfluous  allegations. 

Farmers'  Bank  v.  Bayliss,  41  Mo.  274.  may  be  stricken   from  a  pleading  on 

Misjoinder  of  causes  of  action,  if  not  motion, 

taken   advantage   of  by   motion,  will,  Colorado.  —  Brooks  v.  Bates,  7  Colo, 

under    section   113  of    the    Kentucky  576, 

Code,  be  deemed  to  have  been  waived.  Indiana,  —  Garn  v.  Working,  5  Ind. 

Caldwell  v.  Caldwell,  2  Bush  (Ky.)  446.  App.  14. 

Pleadings    May    Be    Stricken    Out    on  Missouri.  —  Griffith  v.  Missouri  Pac. 

Hotion  because  not  properly  verified.  R.  Co.,  98  Mo.  168;  Singleton  v.  Pacific 

Warner  v.  Warner,  11  Kan.  121;  Hers-  R.  Co.,  41  Mo.  465. 

hiser  v.  Delone,  24  Neb.  380;  Tibballs  Nebraska. -^Oh^TxxdAl^    z\    Johnson, 

V.  Selfridgc,  12  How.   Pr.  (N.   Y.  Su-  36  Neb.  772. 

preme  Ct.)  64;  Hackes  v.  Ketzenstein,  New  Jersey.  —  Hill  v.  Craig,  14  N,  J. 

26  Wis.  363.     And  see  article  Veripi-  L.  577. 

CATION.  New  York.  —  Ripley   v.   Burgess,  3 

If  a  bill  in    equity  is  illegible,  the  Hill  (N.  Y.)  360. 

remedy  is  by  motion  to  strike  it  from  Hotion  for  Judgment.  —  A  motion  lies 

the  flies.  Downer  v.  Staines,  4  Wis.  372.  to  procure  judgment  on  the  pleadings, 

An  Improper  Plea,  Answor,  or  Bomurrer  Brown   xf.  Kroh    31   Ohio  St.  492;  as 

may  be  stricken  from  the  files  on  mo-  where  the  answer  presents  no  defense, 

tion.  Manning    v.    Tyler,    21    N.    Y.    560; 

Colorado. -^  Q,zzxi%.    v.    Andrews,    lo  Douglass.  Rinehart,  5  Kan.  393;  or  is 

Colo.  265.  frivolous.  Manning  v.  Tyler,  21  N.  Y. 

Florida.  -^  Keen   v.  Jordan,   13  Fla.  567. 

327.  Judgment  non  obstante  veredicto  must 

Illinois.  —  National     Syrup    Co.    v.  be  moved  for.    See  article  Judgments, 

Carlson,    155    III.    2to;    Consolidated  vol.  11,  p.  920. 

Coal  Co.  V.  Peers,  166  111.  361,  revers-  X,  Dougherty  v.  Wabash,  etc.,  R.  Co., 

ing  Peers   v.   St.    Louis  Consol.  Coal  19  Mo.   App.  419;   Offield  v.  Wabash, 

Co.,  59  111.  App.  595.  etc.,  R.  Co.,  22  Mo.  App.  C)07;  Steven- 

/ndiana. -^  LomsiX      v.      Bailey,      7  son  v.  Judy,  49  Mo.  227;    Mooney  w. 
Blackf.   (Ind.)   599;    Cool   v.  Cool,   54    Kennett,  19  Mo.   551:   Griffith  v.  Mis- 

Ind.    225;     Evans    v.     Shoemaker,    2  souri  Pac.  R.  Co.,  98  Mo.  168;  Auten- 

Blackf.  (Ind.)  237;  Wheat  v.  Ragsdale,  rieth  v.  St.  Louis,  etc.,  R.  Co.,  36  Mo. 

27  Ind.  191.  App.  254;  Ehrlich  v.  /Etna,  L.  Ins.  Co., 
Michigan.  —  Comstock    v.    McEvoy,  88  Mo.  249,  affirming  15  Mo.  App.  579; 

52  Mich.  324.  Fox  V.  Graves,  46  Neb.  812;   Pollock  ». 

Missouri.  —  Phillips    v.    Evans,    38  Whipple,  45  Neb.  844;  Dinges  v.  Riggs, 

Mo.  305;  Houston  V.  Lane,  39  Mo.  495.  43  Neb.  710.    See  also  article  Election 

See   also  Gaynor  v.    Hibemia  Sav.  of  Remedies,  vol.  7,  p.  360. 

Bank,  166  III.  577.  8.  Mansfield  «/.  Shipp,  128  Ind.  55; 

Viuianoo  between  the  declaration  and  Cincinnati,  etc.,  R.  Co.  v.  Chester,  57 
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the  pleadings^  for  which  no  specific  remedy  is  provided,  but  which 
might  be  tlie  subject  of  an  order^  it  may  and  must  be  met  by 
motion.* 

S.  BiOlief  Hot  Obtainable  by  Moti^a  —  laportaat  QmMUMM  •€  Awt  and 
Law%  —  Ordinarily,  where  the  relief  sought  by  a  motion  could  only 
be  granted  after  a  determination  of  grave  and  doubtful  questions 
of  fact  and  law,  it  will  be  denied.*  And  the  court  may  require 
the  question  to  be  determined  by  an  ordinary  action.' 

Whole  Merita  of  daiue.  —  So  also  the  couft  Will  not  determine  on 
motion  a  question  which  involves  the  whole  merits  of  the  cause 
to  be  tried.* 

In4.  297;    Hendry  v.  Hendry,  3a  Ind.  made  a  s^t-off  of  executions  under  the 

349;    Pierce  v^  Bicknell,  11   Kan.  26B;  statute  and  returned  one  unsatisfied,  it 

Rtdenotar  v.  Mayo,  29  Ohio  Su  138.  is  not  competent  for  the  Circuit  Court 

1.  Bliss's  Code,  Pleadinp^s  (3d  ed.),  on  motion  to  set  aside  the  return  and 

§  4.  grant  a  second  execution  on  the  judg- 

B.  Dii&oalt  Questioxia  Hot  BeCermiaed  ment. 

on  Xotioa.  —  Chapman  v,  Blakeman,  31  Cenititmtioiial  Qvestioaf  should  not  be 

Kan.  684;    New   York   El.    R.   Co.  v.  disposed  of  summarily  on  a  motion  to 

Manhattan  R.  Co.,  63  How.  Pr.  (N.  Y.  strike  out    part    of    the    pleading    as 

Supreme  Ct.)  14;    McLean   v.   Tomp-  being  irrelevant.     Brien  v.  Clay,  x  £1 

kins,  18  Abb.  Pr.  (N.  V.  Supreme  Ct.)  D.  Smith  (N.  Y.)  649. 

2^;    Phillips  V.  Wicks,  38  N.  Y.  Super.  JurMietional  Questioas.  —  A  court  of 

Ct.  74;    Rhodes  e'.  Dutcher,  6  Hun  (N.  admiralty  will  generally  refuse  to  de- 

^•)  453;    Oswego  First  Nat.  Bank  v.  cide  a  jurisdictional  question  upon  a 

Dun,  29  Hun  (N.  Y.)  529;    People  v.  mere  motion.     Sands  v.  A  Cargo,  3  N. 

Erie   R.  Co.,  54  How.  Pr.  (N.   Y.  Su-  J.  L.J.  361;  Lands  z/.  Cargo  of  227  Tons 

preme  Ct.)  59;  Hill  v.  Hermans,  59  N.  of  Coal,  4  Fed.  Rep.  478;  Cushing  v. 

V.  396;  Hackley  v.  Draper,  60  N.  Y.  88.  Laird,  4  Ben.  (U.  S.)  705  Cartwright  v. 

Grave  questions    Which   should    be  The  Schooner  Otheilo»  i  Ben.  (U.  S.) 

determined  in  an  action  to  which  all  43;    Dennistoun  t/.  Draper^  5  Blatchf. 

interested  can  be  made  parties  will  not  (Ui  S.)  336. 

be  determined  on  a  motion  for  the  pay-  3.  Motion  or  Action.  —  New  York  El. 

ment  of  rents  to  a  receiver.     Mutual  R.  Co.  v.  Manhattan  R.  Co.^  63  How. 

L.  Ins.  Co.  V,  Belknap,  19  Abb.  N.  Cas.  Pr.  (N.  Y.  Supreme  Ct.)  14.     See  also 

(N.  Y.  Supreme  Ci.)  345.  infra,  HL  4»  Motion  or  Action, 

The  question  as  to  whether  a  vessel  On  a  mere  non-enumerated  motion, 
was  government  property  under  a  the  court  his  power  to  dispose  of  any 
charter  should  not  be  disposed  of  by  question  which  arises,  even  to  the  ex- 
motion.  Cartwright  v.  The  Schooner  tent  of  setting  aside  releases,  overturn- 
Othello,  I  Ben.  (IJ.  Sk)  43.  ing  deeds  and  judgments,  without  the 

The  United  States  Circuit  Court  will  aid  of  a  jury.     But  in  cases  of  moment 

grant  leave  to  file  a  supplemental  bill,  and  difiicultyi  the  court  may,  in  its  dis- 

although,  on  the  facts  set  forth  therein,  cretion,    require   that   the   matters    in 

there  may  be  grave  doubts  as  to  the  controversy  be  determined  by  action, 

right  to  the  relief  sought  therein.     The  McLean  v,  Tompkins*  18  Abb.  W.  (N. 

issue  will  not  be  tried  on  the  motion.  Y.  Supreme  Ct.)  24. 

Oregon,  etc.,  Co.   v.  Northern  Pac.  R.  Sef^rence  on  Hotion.  —  Difficult  ques- 

Co.,  32  Fed.  Rep.  428.  tions  of  fact  arising  on  motion  may  be 

Questions  of  fraud  or  irregularity  in  referred  to  a  referee  to  determine, 
a  confession  of  judgment  cannot  be  Demelt  v.  Leonard*  19  How.  Pr.  (N.  V. 
tried  on  motion.  Hall  v.  Moreman,  3  Supreme  Ct.)  140:  Riley  v.  Brown,  44 
McCord  L.  (S.  Can)  477.  How.  Pr.  (N.  Y.  Super.  Ct.)  429;  Hub- 
Legal  Claims  Cannot  Be  Filially  Deter-  bell  v,  Schreyer,  14  Abb.  Pr.  N.  S.  (N. 
mined  on  Motion  and  affidavit.  Lyon  v.  Y.  C.  PI.)  290,  note. 
Smith,  66  Mich.  b*j(),  citing  Parker  i;.  4*  Merits  Kot  Detormined  on  Xotien. — 
Calhoun  Circuit  Judge,  24  Mich.  408,  Howard  v.  Waldo«  i  Root  (Conn.)  539; 
and  Brown  v.  Thompson,  29  Mich.  75,  Parker  v.  Calhoun  Circuit  Judge,  24 
and  holding  that  where  a  sheriff  has  Mich.  408;  Bloss  e/.  Tacke,  59  Mo.  174; 
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XTm  and  Soope  of  Motioni.  MO  TIONS.    Belief  Hot  Obtainable  by  Xotioii. 

To  Obtain  Opinion  of  Court.  --  A  motion  made  simply  to  obtain  the 
opinion  of  the  court,  and  which  does  not  ask  the  court  to  make 
any  order  or  take  any  action,  will  not  be  entertained.* 

To  strike  Out  Motion  or  Demurer.  —  Ordinarily  motions  made  in  a 
cause  should  be  heard  and  determined,  and  a  motion  to  strike 
out  a  motion  will  not  be  allowed.*  The  same  rule  prevails  with 
respect  to  demurrers.* 

McGuin  V.  Cace,  9  Abb.  Pr.  (N.  Y.  C.  ing  the  said  McMichael  and  committing 

PI.)  160;  Pignolet  f.  Geer,  i  Robt.  (N.  him  to  the  county  jail  on  said  execu- 

Y.)626;  Morse  V.  Stockman,  65  Wis.  36.  tion,  and  being  liable  for  false  impris- 

lUuBtrations.  —  Th'  court  will  not  de-  onment  in  case  it  shall  be  determined 

termine  on  motion  the  right  of  one  who  that  an  execution  against  the  person  is 

appears   to  prosecute  the  suit  as  the  not  properly  issuable  in  said  action,  to 

agent  of  a  corporation,  and  presents  a  collect  said  costs."    The  court  declined 

written  authority;  for  the  objection  to  to  express  an  opinion  as  counsel, 

his  right    goes    to  the    merit  of    the  8.  Hotion  to  Strike  Out  Motion.  —  Lang 

whole  cause.  Howard  v.  Waldo,  i  Root  v,  Superior  Ct.,  71  Cal.  491;    Wier  v. 

(Conn.)  539.  Bradford,    i     Colo.     14;    Johnson    v. 

When  an  alleged    compromise   and  Moore,   112  Ind.  91;    Blemel  v.  Shat- 

payment   are   contested  a  question  is  tuck,   133  Ind.  498;  White  v.  Morgan, 

raised  upon  the  rights  of  the  parties  1T9  Ind.  338;    Newlin  v.  Armstrong,  8 

which  cannot  properly  be  tried  upon  W.  N.  C.  (Pa.)  255;    Mann  v.  Young,  i 

motion  and  affidavit.     Parker  v,  Cal-  Wash.  Ter.  454. 

houn  Circuit  Judge,  24  Mich.  408.  A  rule  to  strike  off  a  rule  to  show 

Adverse  claims  of  title  to  land  can-  cause  will  not  be  entertained,  as  ihe 

not  be  determined  upon  affidavits  on  objections  may  be  heard  on  the  argu- 

an  application  to  be  made  a  party  in  an  ment  of  the  principal  rule.     Newlin  z, 

action  for  partition.     Morse  v.  Stock-  Armstrong,  8  W.  N.  C.  (Pa.)  255. 

man.  65  Wis.  36.  ££bot  of  Order  Striking  Out  Hotion.  — 

Where  an  injunction  is   made   per-  Where  a  motion  to  strike  out  a  motion 

petual    by    a    Anal    judgment  in   the  is  in  fact  entertained   and  sustained, 

cause,  the  court  cannot  at  a  subsequent  the  effect  is  equivalent  to  overruling 

term,  on  a  motion  to  dissolve  filed  by  the  first  motion.     White  t/.  Morgan,  t  19 

the  defendant,  reopen  the  matter  and  Ind.  338;  Blemel  f.  Shattuck,  133  Ind. 

re-examine  the   merits  of   the  contro-  498;  Lang  v.  Superior  Ct.,  71  Cal.  491. 

versy.    The    matter    has  become    res  8.  Strildng  Out  Demurrer. —  Wier  v. 

judicata,     Bloss  v.  Tacke,  59  Mo.  174.  Bradford,  i  Colo.  16,  wherein  the  court 

Iiiuee  Made  by  the  Pleadings  should  said:  **  We  have  no  doubt  but  that  the 

not  be  determined  upon  a  motion  to  court  below  erred  in  striking  from  the 

dismiss.     Conger  z/.  Dean,  3  Iowa  463.  files  of  this  cause  the  paper  called  a 

Hotiona  Belating  Herely  to  the  Extent  demurrer    and  the    motion  to  dismiss 

of  the  Belief  subsequently  to  be  granted  plaintiff's  suit,  under  the  circumstances 

at  the    trial   will    not  be  entertained,  which  are  manifest  to  us.     There  is  no 

Redmond  v.  Dana,  3  Bosw.  (N.  Y.)  615.  rule  of  practice  which  can  tolerate  such 

Before  an  action  is  ready  forjudg-  a  proceeding  on  the  part  of  a  court, 

ment  it  is  not  proper  to  bind  the  court  There  may  arise  cases  where  such  a 

by  an  order  granted  on  special  motion  practice  is  justifiable  and  proper,  but 

requiring  it  to  enter  particular  provi-  this  is  not  such  a  case.     The  questions 

sions  in   the   judgment.     East    River  which    the    paper  called   a  demurrer 

Sav.  Inst.  V.  Bucki,  77  Hun  (N.  Y.)  329.  raised  had  never  been  decided  by  the 

1.  McMichael  v.  ICilmer,  20  Hun  (N.  court  or  acted  on  in  this  case.  No 
Y.)  176;  appeal  dismissed  without  matter  how  informally  these  questions 
opinion  in  People  v.  Smith,  85  N.  Y.  may  have  been  presented  to  the  court, 
628.  In  this  case  the  opinion  of  the  it  nevertheless  was  the  duty  of  the 
court  was  sought  as  to  whether  or  not  court  to  Sustain  or  overrule  the  de- 
an arrest  under  an  execution  for  costs  murrer.  So  with  the  motion  to  dismiss 
will  be  valid;  the  moving  papers  stat-  plaintiff's  action.  After  leave  had  been 
ing  that  the  party*'  desires  to  have  the  granted  by  the  court  to  defendant  to  file 
question  passed  upon  by  the  court  be-  his  motion,  it  was  then  too  late  to  ob- 
fore  taking  the  responsibility  of  arrest-  ject  that  the  motion  came  too  late,  and 
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Other  Matien.  —  Various  other  illustrations  of  relief  not  obtain- 
able by  motion  will  be  found  collated  in  the  notes  below.  ^ 

it  was  the  duty  of  the  court  to  pass  upon  tion  is  one  for  trial  upon  issues  made 

the  merits  of  the  motion,  and  not  to  by  the  pleadings.     Timan  v.  Leland,  6 

strike  it  from  the  files.     If  this  practice  Hill  (N.  Y.)237,  wherein  the  court  said: 

could   be   tolerated,  it   might   lead  to  **  In  England,  the  most  common  mode 

great  abuses,  and  might  become  very  of  giving  relief  has  been  by  an  order  of 

convenient  for  any  incompetent  judge  the  court  precluding  the  defendant  from 

to  hide  his  ignorance  of  the  principles  setting  up  a  payment  to  or  a  release 

upon    which   he   was  called   upon    to  given   by   the  nominal   plaintiff;   and 

act."  sometimes  the  release  has  been  ordered 

Compare    Comstock  v,   McEvoy,    5a  to  be  delivered  up  to  be  canceled.    And 

Mich.  324,  wherein  it  was  held  that  a  pleas  setting  up  such   defenses  have 

motion  to  strike  from  the  files  is  the  been  struck  out  on  motion.    The  cases 

proper  proceeding  for  getting  rid  of  a  are  collected  in  Chit,  on  Cont.  744,  779, 

defective  demurrer,  and  that  it  is  not  780  (ed.   of    1842).     But  with   us  the 

good  practice  to  move  that  it  be  not  course  has  been  to  leave  such  matters 

heard.  to  be  tried  in  the  ordinary  forms  of 

1.  Vnanthoriied,  Uimoceiiary,  and  JSu-  law,  instead  of  granting  relief  on  mo- 
known  Motions.  —  In  Builer  v,  Barnes,  tion.  If  the  defendant  pleads  the 
61  Conn.  399.  it  was  held  that  a  motion  release  or  other  matter  of  defense,  the 
for  a  new  trial  embracing  claims  made  plaintiff  replies,  setting  up  the  assign- 
by  the  moving  party  on  the  trial,  and  ment  and  notice,  or  giving  such  other 
a  claim  that  the  judgment  was  against  answer  to  the  plea  as  the  nature  of  the 
the  evidence,  and  asking  the  court  to  case  may  require.  If  the  defense  is 
report  the  evidence  to  the  Supreme  given  in  evidence  on  the  trial  without 
Court  and  reserve  the  questions  arising  having  been  pleaded,  the  plaintiff  gives 
thereon  for  its  consideration,  was  un-  his  answering  evidence,  and  the  whole 
authorized  by  any  statute  or  rule  of  matter  is  passed  upon  by  the  jury, 
practice,  and  was  therefore  properly  The  following  references  will  be  suffi- 
overruled.  cient  to  illustrate  what  has  been  said: 

In   Odell  V.  Sargent,  3  Kan.  80,  it  Johnson  v.   Bloodgood,  x  Johns.  Cas. 

was  held  that  a  motion  for  leave  to  (N.   Y.)   51;     Andrews    v.   Beecker,   i 

make  a  motion  for  a  new  trial  was  un-  Johns.  Cas.  (N.  Y.)  411;    Littlefield  v. 

known  to  the  law,  and  therefore  a  null-  Storey,  3  Johns.  (N.  Y.)  425:  Van  Vech- 

ity  and  unavailing  to  keep  the  cause  in  ten  v.  Graves,  4  Johns.  (N.   Y.)  403; 

court.  Anderson  v.  Van  Alen,  12  Johns.  (N. 

In  Catterlin  v.  Armstrong,  iot  Ind.  Y.)  343;  Meghan  v.  Mills,  9  Johns.  (N. 

258,   it  was    held    that  a   motion    by  Y.)  64;    Dawson   v.  Coles,    16  Johns, 

defendant  to  compel  the  plaintiff  to  en-  (N.  Y.)  51;    Briggs  v.  Dorr,  19  Johns, 

large  his  prayer  for  relief  was  unwar-  (N.   Y.)    95;    Jackson    v.    Blodget,    5 

ranted.  Cow.  (N.  Y.)  202;  Wheeler  v.  Wheeler, 

In  Frohner  v.  Rodgers,  2  Mont.  179,  9  Cow.  (N.  Y.)  34,  I  think  this  much 
it  was  held  that  the  practice  of  filing  a  the  better  course  than  to  decide  such 
motion  for  judgment  after  a  verdict  questions  upon  affidavits,  where  the 
had  been  recorded  by  the  clerk  is  not  testimony  is  often  conflicting.  If,  from 
required  by  the  Civil  Practice  Act,  and  the  nature  of  the  case,  the  matter  can- 
was  therefore  unauthorized.  not  be  tried  in  the  usual  manner,  then 

Qneetiona  to  Be  Balsed  at  Trial  uid  Kot  relief    will     be     granted    on    motion, 

by  Motion.  —A  bill  of  particulars  which  Wardell  v.  Eden.  2  Johns.  Cas.  (N.  Y.) 

does  not  accord  with  the  facts,  or  which  121,  258.  Col.  &  C.  Cas.  (N.  Y.)  137,  i 

omits   matters  essential   to   plaintiff's  Johns.  (N.  Y.)  532,  note  a.     Here  there 

case,  should  be  taken  advantage  of  on  is  nothing  in   the  way  of  trying   the 

the  trial,  and  not  by  motion  to  strike  validity  of  the  release  at  the  circuit." 
out  the  items  objected  to.     Matthews        The  Talldity  of  a  Diiehmrge  in  Bank- 

V,  Hubbard,  47  N.  Y.  428.  rnptoy  will  not  be  tried  on  motion  and 

The  court  will  not  on  motion  compel  affidavits.     Bangs  v.   Strong,    i    Den. 

a  defendant  to  surrender  a  release  ob-  ^N.  Y.)  619;    Cramer  v, ,  3  Sandf. 

tained  from  the  nominal  plaintiff  after  (N.  Y.)  700. 

notice  of  the  assignment  of  his  claims        Oompelling  Aooeptaaee  of  Bail.  —  The 

to  the  beneficiary  plaintiff.     The  ques-  court  has  no  power  to  order  the  sheriff 
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4.  Motion  or  Action  —  0«n«ral  Enle.  —  A  new  action  between  the 
parties  to  a  pending  proceeding  will  not  be  permitted  to  determine 

rights  which  might  be  settled  in  the  original  proceeding,  ^  as  it  is 
against  public  policy  to  permit  an  unnecessary  multiplicity  of 
suits*  But  a  motion  cannot  be  used  as  a  means  of  enforcing  a 
distinct  right  of  action  without  bringing  suit.*     This  rule  is  clear 

to  accept  bail  for  the  jail  liberties.  Al-  claimants  of  a  fund  raised  by  execa* 
though  the  sheriff  is  responsible  if  he  tion  cannot  maintain  an  action  to  sup- 
unjustly  refuses  to  do  so,  the  prisoner  port  his  claim,  but  must  proceed  by 
cannot  be  released  on  motion  in  the  motion  in  the  cause  in  which  the  exe^ 
cause.  Sanos  v,  Merceques,  9  How.  cution  issued.  Fox  v.  Kline,  85  N. 
Pr.  (N.  Y.  C.  PI.)  188.  Car.  173. 

notion  to  ElimiJiato  Parts  of  Sooord.  —  Ploa  in  Abatoment.  —  If  a  new  action 

A  motion  to  eliminate  parts  of  the  rec-  is  brought  unnecessarily,  to  determine 

ord,  alleged  to  have  been  interpolated  a  matter  that  might  be  determined  by 

without  authority    after    the    appeal^  motion  in   a   pending  proceeding,  the 

will   be  overruled,  because  the   tran-  pendency  of  such  proceeding  must  be 

script,  when  properly  certified,  imports  pleaded  in   abatement,   or  it  will   be 

absolute  verity,  ^nd  because   the  Su-  deemed    waived.      Wilson    v.    Sykes, 

preme   Court   will    not    undertake  to  64N.  Car.  215,  n'/rn^  Smith  v.  Moore,  79 

reconcile  the  affidavits  for  and  against  N.  Car.  82,  and  Walton  v.  Walton,  80  N. 

the  motion  or  pass  upon  their  prepon>  Car.  26.     But  compare  Long  v,  Jarratt, 

derance.     Du  Souchet  t/.  Dutcher,  113  94  N.  Car.  443,  abstracted  j«/ra,  in  this 

Ind.  249;   Justice  v.  Justice,  115  Ind.  note. 

SOI.  8.  Euston  v,  Pendleton  St.  R.  Co.,  2 

I.  Murrill  V,  Murrill,  84  N.  Car.  182;  Cine.  Super.  Ct.  Rep.  64. 

Wilson  V,  Sykes,  84  N.  Car.  215;  Long  Froporty  in  the  Hands  of  an  Aiii^eo 

V,  Jarratt,  94  N.  Car.  443;  Fox  v.  Kline,  for  the  benefit  of  creditors  was  seized 

85  N.  Car.  173.  by  attachment.     On  motion  and   affi- 

Such  an  action  should  be  dismissed,  davit    the    district    judge    summarily 

Murrill  c/.  Murrill,  84  N.  Car.  182.  ordered  the  sheriff  to  forthwith  surren- 

The  parties  cannot  by  consent  give  der  possession  to  the  assignee,  on  the 

the    court   jurisdiction    of    such   new  theory  that  the  property  was  in  custody 

action,  and  when  the  facts  appear  the  of  the  court.     It  was  held  that  such 

court  should  ex  mere  motu  dismiss  it.  order  was  not  made  in  any  action  or 

Long  V.  Jarratt,  94  N.  Car.  443.  special  proceeding  pending  in  court, 

Bomedy  of  Pnrehaaor  at  Jndidal  Bale. —  and  was  absolutely  void  and  should  be 

A  motion  in  the  cause,  and  not  a  civil  set  aside  on  certiorari.     State  v.  Rose, 

action,  is  the  proper  means  of  com  pell-  4  N.  Dak.  319. 

ing  a  sheriff  to  make  title  to  a  pur-  Setting  Aside  Extention  Sale.  —  A  sale 

chaser  at  an  execution  sale.     Fox  v,  on  execution   cannot   be   set  aside  as 

Kline,  85  N.  Car.  173.  against  the  purchaser  on  mere  motion. 

A  purchaser  at  a  judicial  sale  bears  Gridley   v.    Duncan,   8   Smed.   &    M. 

a  certain  relation  to  the  action  in  which  (Miss.)    456,    follounng    Flournoy    v. 

the  sale  is  made,  and  he  must  enforce  Smith,  3  How.  (Miss.)  62,  wherein  the 

any  rights  he  gets  by  such  purchase  by  court  said:    "The  constitutional  law 

a  motion  in  the  pending  action,  and  of  this  country  provides  that  no  man 

his  assignees  and  the  heirs-at-law  of  shall  be  deprived  of  his  life,  liberty,  or 

such  assignees  must  do  the  same.   If  a  property  except  by  due  course  of  law. 

new  action  is  brought  to  obtain  such  Is  it  according  to  any  of  the  forms  of 

relief,  it  should  be  dismissed  even  on  proceeding  known  to  the  common  or 

appeal  and  although  the  objection  was  statute  law  of  this  state,  for  the  preside 

not  taken  in  the  court  below.     The  new  inp  judge  in  a  court  of  common  law  10 

action  will  not  be  treated  as  a  motion  divest  another  of  his  title  to  the  free- 

in  the  original  cause.     Lonsf  v.  Jarratt,  hold  in  land,   upon   a   naked  motion? 

94  N.  Car.  443.     See  generally  JaoiciAL  A  law  which  should  confer  such  power 

Sales,  vol.  12,  p.  2.  would  be  an  infringement  of  the  right 

Semedy  of  Olaiauuit  to  Proooodi  of  Sxo-  of  trial  by  jury,  so  cautiously  guaran- 

OntiQH*  —  One  of  a  number  of  contesting  teed  by  our  fundamental  law  to  every 
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enough,  but  it  is  not  always  easy  to  determine  what  constitutes  a 
distinct  right  of  action  within  its  meaning.^ 

Wtam  a  Xotloa  BaImi  DoabtM  ud  SiiBealt  iloattioiif,  and  the  facts  are 
controverted*  and  the  evidence  conflicting,  the  party  will  ordinarily 
be  left  to  his  remedy  by  action,  provided  relief  can  be  obtained 
in  that  form-* 

Btlltf  Airaixut  Judgment!  Mid  Ordert.  —  After  the  termination  of  a 
cause,  relief  from  the  consequences  of  a  final  judgment  or  decree 
must  be  sought  in  a  separate  action.'     But  an  interlocutory  judg< 

citisen."    See  also  Copley  v,  Robert*  5ss;  Adams  v,  Elliott,  i  How.  Pr.  (N. 

son,  6  La.  Ann.  i8i,  and  <'0M/ar/ there.  Y.    Supreme     Ct.)    aso;     Goddard    v. 

with  lunelc  z'.  Heieau,  II  La.  Ann.  731.  Stiles,     90     N.    Y.    Z99;     Rhodes    9. 

1.  Wksa  AtitiQii  lattM^  ef  Molioa  Is  Dutcher.    6    Hun    (N.    Y.)  453;    Day 

tks  Proj^r  Bansdy.  -^  An  agreement  in  v.  Graham,  6  111.  435. 

relation   to   the   subject  of  a  pending  8.  Camp  v,  McCormick,  I   Den.  (N. 

action  roast  be  enforced  by  action  and  Y.)  641;  Hill  v.  Hermans,  59  N.  Y.  396; 

cannot  be  enforced  by  motion.     Phil-  Goddard  v.  Stiles,  90  N.  Y.  206;  Chap- 

Up!i  V,  Wicks,  38  N.  Y.  Super.  Ct.  74.  man  v.  Blakeman,  31   Kan.  686.     See 

Wh^re  property  is  seized  under  a  writ  also  supra,  IIL  3.  RtlUf  N^t  OhtainaMi 

which   Is  void  up3n  its  face  because  by  Motion, 

issued  under  a  statute  which  had  been  The  district  courts  have  power  to 
repealed,  a.i  application  for  an  order  f^t^nx,  relief  by  summary  application, 
vacating  the  writ  is  properly  refused;  upon  a  motion  to  set  aside  an  entry  of 
the  remedy  is  by  replevin  or  an  action  satisfaction  of  a  judgment  where  such 
for  damages.  Castle  v,  Thomas,  16  satisfaction  has  been  fraudulently  ob- 
Minn.  490.  tained;  but  if  the  evidence  is  conflict- 
Where  an  action  in  the  nature  oi  a  ing  upon  the  material  questions  of  fact 
creditor's  bill  proceeded  to  final  decree,  arising  upon  the  motion,  the  party 
and  a  note  which  had  been  execated  to  seeking  relief  should  be  left  to  an  ac- 
a  commissioner  appointed  in  the  cause  tion,  rather  than  have  the  court  deter- 
was  by  the  decree  turned  over  to  one  mine  the  questions  upon  ex  parte  afli- 
ol  the  parties  to  the  suit,  the  remedy  of  davits.  Chapman  v,  Blakeman,  31 
such  party  upon  the  note  was  by  an  Kan.  684. 

independent  action  and  not  by  motion  A  court  of  law  will  distribute  a  fund 

in   the   cause.      Causey  v.  Snow,  xao  by  rule  only  where  the  rights  of  the 

N.  Car.  S79.  parties  are  so  clearly  ascertained  that 

Rtsiitution  of  Monty  Paid  muter  Exe--  no    resort    to    equity    is     necessary. 

cmtion,-^T<^   authorize    the    court    to  Habersham    v.  Bond,    Ga.    Dec,    pt. 

grant*  upon  rule  or  motion,  a  restitu*  ii.  46. 

tiott  of  money  paid  under  execution,  8.  flaal  JidpaMDts.  —  Vaughan  v. 
there  must  be  record  evidence  that  Gooch,  93  N.  Car.  524;  Williamson  v. 
the  person  against  whom  the  order  of  Hartman,  92  N.  Car.  236;  England 
restitution  is  asked  has  received  the  f».  Gamer,  84  N.  Car.  212;  Bayerque  9. 
money,  and  also  that  he  was  a  party  Jackson  Water  Co.,  McAll.  (U.  S.)  85. 
to  the  suit  or  judgment.  H  the  party  In  England  v.  Garner,  84  N.  Car. 
who  received  the  money  on  a  judgment  213,  Smith,  C.  ^.,  reviewing  the  North 
afterwards  reversed  is  not  a  party  to  Carolina  decisions,  said:  "  The  cases 
the  judgment,  the  remedy  is  by  sci.  fa.  cited  by  the  counsel  for  the  appel- 
or  other  suit  ia  which  matters  in  pais  lants  show  that  relief  from  a  judgment 
maybe  tried  and  ascertained  b)  a  jury,  at  law,  rendered  against  the  course  of 
Outten  V.  Palm  ate  er,  7  J.  J.  Marsh,  the  court,  may  be  had  by  motion  in  the 
(Ky.)i4i.  cause.  To  this  class  of  cases  belong 
Miscellaneous  Cases.  —  In  the  follow-  Pearson  v.  Nesblt.  i  Dev.  L.  (N.  Car.) 
ing  cases  it  was  held  that  a  new  action  319,  where  the  judgment  was  vacated 
instead  oi  a  motion  in  the  cause  was  seven  years  after  its  rendition,  because 
the  proper  remedy  to  obtain  the  relief  the  same  person  was  plaintiff,  an  ex- 
sought.  Wilson  V.  Sykes,  84  N.  Car.  ecutor,  and  a  defendant;  Keaton  tr, 
215;  Walton  V.  WaJton,  80  N.  Car  26;  Banks,  10  Ired.  L.  (K.  Car.)  381.  where 
E^rtlett    V,  Humphreys,   Hard.   (Ky.)  an  unauthorized  acceptance  of  serWce 
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IJm  and  Scope  of  Motioni.             MOTIONS.  Xotion  or  Aetioii. 

ment  or  order  may  be  relieved  against  on  motion.* 

The  Proper  Hethod  of  Attacking  a  Final  Judgment  for  fraud  is  by  a  new 
action,  but  when  it  is  sought  to  set  it  aside  for  irregularity  the 

proper  mode  of  proceeding  is  by  motion  in  the  cause.* 

of  process  was  made  for  an  infant  de-  court,  commenced  by  summons,  as  a 

fendant,  and  the  judgment  on  which  an  substitute  for  a  bill  of  review,  or  for  a 

execution  had  issued  and  property  sold  bill  to  impeach  the  decree  for  fraud.'  " 

was  set  aside  eight  years  thereafter.    It  1.  Interlocutory  Orders.  —  Vaughan  v, 

is  equally  well  settled  that  errors  or  Gooch,  92  N.  Car.  524. 

wrongs  committed  during  the  progress  A  final  judgment  obtained  by  fraud 

of  a  suit  in  equity,  and  before  its  deter-  cannot  be  set  aside  by  motion;  a  new 

mination,  must  be  corrected  by  a  peti-  action  must  be  brought  to  impeach  it. 

tion   filed  in  the  cause,  as  is  held   in  But  any   interlocutory  order  may  be 

Singeltary  v.  Whitaker,   Phil.  Eq.  (N.  impeached  for  fraud  by  a  petition  filed 

Car.)  77,  and  Rogers  v.  Holt,  Phil.  Eq.  in  the  cause.     Williamson  v.  Hartman, 

(N.  Car.)  108.     If,  however,  the  suit  is  92  N.  Car.  236. 

ended  by  a  final  decree,  carried  into  2.  Fraud  or  Irregnlarity  in  Judgment. 

effect,  the  redress  must  be  sought  by  a  —  Williamson  v,  Hartman,  92  N.  Car. 

new  action,  as  is  decided  in  Covington  236;    Fowler  v.  Poor,  93  N.  Car.  466; 

t/.  Ingram,  64  N.  Car.  123;  Thaxton  v.  Burgess  v,  Kirby,94  N.  Car.  575;  Mor- 

Williamson,  72  N.  Car.  125;  and  Peter-  ris  v.  White,  96  N.  Car.  91;   Syme  v, 

son  V.  Vann,  83  N.  Car.  118;  and  is  rec-  Trice,  96  N.  Car.  243. 

ognized  and  acted  on  in  Doyle  v.  Brown,  In  Hackley  v.  Draper,  60  N.  Y.  88,  it 

72  N.  Car.  393,  and  Latta  v.  Vickers,  was   held   that   where  a   receiver  ap- 

82  N.  Car.  501.  The  case  of  Doyle  e/.  pointed  in  an  action  against  a  corpora- 
Brown,  72  N.  Car.  393,  in  its  essential  tion  fraudulently  obtains  an  order  for 
features,  is  very  similar  to  the  present,  a  sale  of  a  debt  due  the  corporation,  an 
There  the  petitioners  alleged  that  they  equitable  action  at  the  suit  of  the  cred- 
resided  in  the  state  of  Arkansas  when  itor  will  lie  to  vacate  the  order  and 
the  bill  for  sale  of  the  lands  was  filed  set  aside  a  sale  made  in  pursuance 
and  decree  made;  that  they  had  no  no-  thereof.  The  creditor  is  not  limited  to 
tice  of  the  proceedings,  nor  have  in  a  motion  in  the  action  wherein  the 
any  way  assented  to  them  since  they  receiver  was  appointed.  In  this  case 
came  to  their  knowledge  in  1867.  In  Libby  v.  Rosekrans,  55  Barb.  (N.  Y.) 
delivering  the  opinion,  Reade,  J.,  uses  219,  was  criticised  and  its  inconsistent 
this  language:    *  It  is  an  action  in  the  statements  pronounced  dicta. 

nature  of  a  bill  in  equity  to  vacate  the  Under  the  code  as  well  as  before  it, 

said  decree,  but  not  alone  for  that.     It  the  remedy  for  a  judgment  entered  by 

sets  forth  the  proceedings  and  the  de-  collusion  of  counsel  is  not  b^  motion, 

cree  in  the  former  action,  and  that  the  but  by  an  action  to  set  the  judgment 

plaintiff  was  not  in  fact  a  party  thereto,  aside  for  fraud,  because,  though  the 

and  had  no  knowledge  of  it,  being  at  court  may   have  power,  the  question 

the  time,  as  she  now  is,  a  nonresident,  should  not  be  tried  on  affidavits.     Mat- 

And  it  demands  to  have  the  proceed-  tern  v.  Sage,  15  Daly  (N.  Y.)  38  ^ting 

ings  and  decree  vacated  and  declared  Jex  t/.  Jacob,  9  Daly  (N.  Y.)  297;  Coster 

void.'     So  again  in  Peterson  v.  Vann,  v,  Clarke,  3  Edw.  Ch.  (N.  Y.)  410]. 

83  N.  Car.  118,  where  the  motion  was  The  fact  that  the  same  matter  is 
to  invalidate  certain  proceedings  insti-  pending  between  the  parties  in  chan- 
tuted  by  the  plaintiff,  as  administrator,  eery  is  a  sufficient  reason  for  refusing 
for  license  to  sell  land  for  assets,  Dil-  to  entertain  a  motion  to  set  aside  the 
lard,  J.,  adverting  to  the  fact  that  a  judgment  for  fraud,  particularly  where 
final  decree  had  been  entered,  the  a  feigned  issue  will  be  necessary.  Mc- 
purchase  money  paid,  and  title  made  Laren  v,  McLaren,  6  Wend.  (N.  Y.) 
to    the    purchaser,    proceeds    to    say:  537. 

'  When  the  motion  in  the  cause  was  When  judgment  should  be  set  aside 

made,  there  was  no  cause  pending  in  by  action  instead  of  motion,  see  Knick- 

which   to  make   the   motion,  and   the  erbacker  v.  Smith,  16  Abb.  Pr.  (N.  Y. 

only  remedy  of  defendants  was,  as  set-  Supreme  Ct.)  241. 

tied  by  a  series  of  decisions  in  this  Instead  of  putting  the  committee  of 

court,   by  an  action  in  the    superior  a  lunatic  to  an  action  in  his  behalf  to 
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tfM  and  6oop6  of  MoUoni.  MOTIONS.  Motion  or  Appeal. 

EzelniivenMi  of  Bemedj  by  Kotion.  —  A  statute  giving  a  remedy  by 
motion  does  not  exclude  the  common-law  remedy  by  action,  as 
such  summary  remedy  is  in  derogation  of  the  common  law  and  is 
to  be  strictly  construed.^ 

5.  Motion  or  Appeal  —  The  law  provides  but  two  modes  for 
correcting  errors  in  legal  proceedings  —  one  by  motion,  where 
the  error  is  one  of  form,  arising  out  of  a  failure  to  conform  to  the 
settled  rule  of  practice  of  the  court;  the  other  by  appeal,  where 
the  errors  consist  in  the  omission  "of  the  court  itself  properly  to 
observe  and  apply  the  law  affecting  the  rights  involved  in  contro- 
versy and  in  making  its  adjudication  upon  them.*  Often  the 
remedies  by  motion  and  appeal  are  alternative,  and  a  party  may 
obtain  relief  in  either  way.^     Thus,  on  the  granting  of  a  motion 

set  aside  a  judgment  which  is  over-  Omission  oj  Jud^e  to  Find  Fact,  —  Ap- 

ruled  by  an  inquisition  of  lunacy,  the  peal,  and   not  a  special  motion  to  set 

court   may   on    motion  set  aside  such  aside  a  judgment  for  irregularity,   is 

judgment.       Demilt    z/.    Leonard,    ii  the    remedy    for    the    omission    of    a 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  252,  19  judge,  after  trial  without  a  jury,  to  find 

How.  Pr.  (N.  Y.)  140.  a  fact  supported  by  the  evidence,  and 

1.  Hamilton  v.  Com.,  3  T.  B.  Mon.  deemed  material.  People  v,  Albany, 
(Ky.)  213;  TuU  V.  Gcohagen,  3  J.  J.  etc.,  R.  Co..  8  Abb.  Pr.  N.  S.  (N.  Y. 
Marsh.  (Ky.)  377;  Carter  v,  Sympson,  Supreme  Ct.)  122,  affirmed  in  57  Barb. 
8  B.  Mon.  (K) .)  156.     See  generally  ar-  (N.  Y.)  204,  and  57  N.  Y.  161. 

tide  Si;mmary  Proceedings.  Allowance  of  Costs,  —  The    question 

2.  Per  Daniels,  J.,  in  Libby  v.  Rose-  whether  defendant  should  not  have 
krans,  55  Barb.  (N.  Y.)  202.  been   allowed  costs  as  a  condition  of 

When  Motion  and  When  Appeal  !■  granting  to  plaintiff  an  order  of  con- 
Proper  Bemedy.  —  An  appellate  court  solidation  will  not  be  reconsidered  on 
sits  to  correct  the  errors  of  the  court  a  motion  by  defendant  to  resettle  such 
below,  and  not,  ordinarily,  those  of  order,  as  the  court  had  the  power  lo 
ministerial  officers,  or  of  the  parties,  disallow  such  costs,  and  defendant  is 
never  properly  brought  to  the  atten-  concluded  by  failing  to  appeal.  Train 
tion  of  those  courts.  De  Lavallette  v.  v,  Davidson,  11  N.  Y.  App.  Div.  627. 
Wendt,  75  N.  Y.  579.  See  also  Leon-  3.  Hotion  and  Appeal  ai  Altematiye 
ard  V,  Columbia  Steam  Nav.  Co.,  84  N.  Xemedlei.  —  The  Error  of  a  Referee  in 
Y.  48.  allowing  the  name  of  a  party  to  be 
Where  an  Order  Is  Made  on  Defective  struck  out  may  be  corrected  on  motion 
Proofs  the  remedy  is  an  appeal,  not  a  as  well  as  by  appeal.  Billings  v. 
motion  to  vacate.  Flaherty  v.  Flah-  Baker,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
crty.  5  N.  Y.  Month.  L.  Bui.  74.     See  213. 

also  Wilson  v,  Barney,  5  Hun  (N.  Y.)  Wh^re  a  Nonsuit  Has  Been  Granted, 

^57-  the  losing  parly  has  two  remedie'i:  he 

After  a  Court  Has  Acquired  Jurisdic  either  may  take  his  case  at  once  to  the 

tioni  its  judgment,  if  erroneous,  should  Supreme  Court  by.  writ  of  error,  or  he 

not  be  set    aside  on  motion,  but  the  may    during  the  trial  term    move  to 

remedy  is    by  appeal.     Schaettler   v.  reinstate  the  case,  and  from  a  refusal 

Gardiner.  47  N.  Y.  404.     But  see  Kamp  of  that   motion,  properly   made,    may 

V.  Kamp,  59  N.  Y.  223,  wherein  this  take   the  case  to  the  Supreme  Court, 

case  is  distinguished,  Aiken  v.  Peck.  72  Ga.  434. 

Modification  of  Decree,  —  A   decree.  Unauthorized    Order    on    Default,  — 

although  appealed  from,   will  not  be  Where  the  special  term  upon  default 

modified  on  motion,  if  it  could  be  cor-  makes  an  unauthorized  order,  the  party 

rectcd  on  the  subsequent  introduction  prejudiced  may  either  move  at  special 

of  the  master's  report,  or  by  the  Su-  term  to  set  it  aside,  or  appeal  to  the 

Eremc  Conn  on  the  final  hearing  there,  general  term.     Wilkinson  v.  Tiffany,  4 

lenry  v.  Travelers*  Ins.  Co.,  34  Fed.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  98. 

Rep.  358.  A  fudgment  by  Default,  rendered  be- 
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^  ^d  |c^  ^  Motioni.  MOTIONS.  Ifotioii  or  App6^• 

t9  ^iss.oJve  an  injunctiqp,^  the  plaip.^iff  m^y  f^ppeal  from  the 
^eci^ipn  of  the  ^ourt^  or' he  may  by  leave  of  court  renew  his 
5pati9r\  for  an  iI\|^np^^o^.*  S.o,  ^\^o.^  where  a  judgment  has  been 
obtained,*  the  losing  party  may  appeal,  o^  he  may  ui^der  certain 
9irc\iflf\stan9es  ms^l^e  a  motion  to  sp^  aside  the  judgment.*  A 
dp9;^sior^  inpor^ec^i  on  account  of  accidenit,  ir^istake,  or  only  partial 
disclp^s^ve  of  fac^s.,*"*  and  errors  in  form,  or  contents  of  the  record 
q(  ^he  prQceeci(ftg,*  should  be  corrected  by  motion.  A  motion 
will  he  refused  U  the  effect  of  the  order  moved  for  would  be  the 
perforipi^g  of  \v^ork  properly  within  the  fi^nction  of  an  appeal.* 


f9W  tl\^   time   sallowed  the   defendant  Louisiana.  —  StQith  i/.   McWaters,  7 

to   answer  nas  expired,    is   erroneous  La.  Ann.  146. 

merely,  and  can  be  attacked  only  upon  New  York,  —  IngecsoU  v.  Bostwick, 

motion  or  by  appeal,  and  by  the  party  22  N.  Y.  425;  Buck  v,  Remsen,  34  N. 

a£griev^c\.      Jifat^er    oj(    Newman,    75  Y.  385;  Binsse  y.  Wood,  37  N.  Y.  532; 

Call  213.'  Patten  v.  Si^tt,  50  N.  Y.  59^;  Mo  ran  z/. 

'  Order  by  Jud^e  at  Champers.  — In  Chase,  52  N.  Y.  346;  People  ».  Goff,  52 
West  Side  Bank  v.  Pugsley,  12  Abb.  N.  Y.  434-  Campbell  v.  Seaman,  63^  Nl 
Ipr-  N.  S.  (N.  Y.  C\.  App.)  28,' it  was  Y.  568;  Union  Nat.  Bank  v.  K upper, 
held  tha^t  under  the  Code  of  Procedure  63  N.  Y.  617;  Cagger  v.  Lansing,  64  N. 
an  ordier  npiadc  by  a  judge  out  of  court  Y.  417;  Cole  v.  Tyler,  65  N.'Y.  73; 
might  be  set  aside  upon  motion,  and  I^eeder  v.  Sayre,  70  N.  Y.  180;  Kiaus- 
that  th^  remedy  by  appeal  was  nioi  ?x-  haar  v.  Meyer,  72  N.  Y.  602;  Beers  v. 
elusive.  Coffipare  Gtnesee  B.apk  v.  Shannon,  73  N.  Y.  292;  De  Lavall^ite 
Si|),encer,  15  How.  f r.  (N.  Y-  Supreme  v.  Wendt,  75  N.  Y.  582;  Leonard  v, 
Ct.)  14,  where  u  is  held  that  the  proper  Columbia  Steam  Nav.  Co.,  84  N.  Y. 
way  to'get  rid  of  an  prder  improperly  48;  Walbridge  v.  James,  4  Hun  (N.  Y.) 
made  by  a  judge  at 'chambers  is  not  793,  66  >l.  Y.  639;  Young  v.  Atwood,  5 
by  a,^>p,eal,  but  l?y  moving  the  court  to  Huh  (N.  V.)  234;  Howiand  ;/.  How- 
set  i^  aside.  To  same  efifect,  see  Lind-  land,  20  Hun  (N.  Y.)  472;  Cochran  v, 
say  V,  Sherman,  5  How.  Pr.  (N.  Y.  Su-  Gottwald,    41    N.   Y.    Super.    Ct.    317; 

reme  Ct.)  308;    Boyd  v.  Bigelo^,  14  Marble  v.  Lewis,  53  Barb.  (N.  Y.)432; 

low.    Pi;.   (N.   Y.   Supreme  Ct.)   511;  New  York  v.  Lyons,  24  How.  Pr.  (N. 

:elly  V,  Thayer,  34  How.   Pr.  (N.  Y.  Y.  C.  PI.)  280;  Sluyter  v.  Williams,  37 

Supirem^e  Ct.)  i63;  Union  Ba,nH  '"*  Sar-  How.  Pr.  (N.  Y.  Super.  Ct.)  109;  Sharp 

geaint,  53  Barb.  (N.  Y.)  424.  v.  Wright,  35  Barb.  (^I.  X.)  236. 

1.  Schaughnessy  v.  Reilly,  41  Ho>v.  Wisconsin,  —  Hungerford  v.  Cush- 
Pr.  (N.  Y.  Super.  Ct.)  382.     See  also  i.ng;,  2  Vfis.  416. 

tn/ra^  Xy.  Renewal 0/ Motions.  Wheije    a   clause   is  inserted  in   the 

2.  Clumpha  v,  \yi;iiiing,  jo  Abb-  Pr.  judgipent  with,oijLti authority,  the  proper 
(N.  Y.  Supreme  Ct.)  448;  New  York  v,  remedy  is  by  motion  to  correct  the 
Lypns,  I  Daly  (N.  Y.)  296;  Harrison  judgment,  ^nd  not  by  appeal.  Leop- 
z'.  Neher,  9Hun(N.  Y.)i27;  Belmont  v.  ard  v.  Columbia  Steam  Nav.  Co.,  84 
Erie  R.  Co.,  52  Barb'.  (N.  Y.)  637.  See  N.  Y.  48;  People,  v.  Qoff,  52  N.  Y.  434; 
al^o  article  Opening,  Amending,  and  Kraushaar  v.  Meyer,  72  N.  V.  602;  De 
Vacating  Judgments.  Lavallette  v.  Wendt,  75  N.  Y.  579. 

8.  Hert^ert'z/.  Smith,  6  Lans.  (N.  Y.)  6.  KQtlon.  ^ot  a  Snbstitute  for  ii^^e^X, 

493';    Derham  v.  Lee,  47  K.  Y.  Super.  — In  narishoi;n  t/.  Milwaukee,  etc.,  R. 

Ci.  17^;    Pitt  V.  Davison,  37  Barb.  (N.  Co.,  23  Wi.9.  695,  it  was  held  thai  an 

Y.)  97;    Matter  of  New   York   Cent.,  application   to  withdraw   a  poftion  of 

etc.,   R.  ^o.,  64  N.  Y    60,  dismissing  the  mortgaged  preipis^s  from  the  oper- 

ajppeat'from  5  Hun,(N.  Y.)  105.  a,tipn  of  a  decree  of  foreclosure  and  sal/e 

4.  A/afiama.  —  McDowell  t/.  Mitcham,  was  an  attempt  to  review  and  correct 

37  Ala.  417.  il^e  judgment  upon  motion  pr  to  make 

'California.  —  Gordon    v.    Clark,    22  sych  a,  motion  perform  the  office  of  an. 

Cal..  533,  appeal,  and  it  was  accordingly  refused. 

Georgia.  —  Leonard  v.  CoUler,  53  Ga.  Citing  Edwards  v.  JanesyiUe,  14  >yis. 

387.  26;  Spafford  v.  janesvilie,  15  Wis.  474; 
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%  llpl^m  M  %  Byvfq^te  \p  Kfyiew  on  4ppciftL  —  Queations  of 
r^ularity  fii>d  practice  should  ordinarily  be  called  to  the  attention 

of  thp  ^rial  cpurt  hy  motio^ji  or  they  y{\\\  not  be  reviewed  on 
fU^p^al.^     Thus  it  \%  a  f^^n^iliar  rule  that  objections  not  raised  by 

a  motion  for  a  new  trial  will  not  be  considered  on  appeal.* 

7.  KptioA  l^  a  Siubftiti^t^  (o^  P\e%  or   QeiAiurr^r  —  a.  Raising 

Defenses.  —  Mf^tt^r  oi  defense  tq  an  action  should  be  set  up  by 
plea  or  answer,i  c^^d  ^a^not  ordinarily  be  raised  by  n^otion.^ 

i€taa  U    (d^s.  Co.  v.  McCgxi^ic^,  20  p^rty^  ^g^ukl  be  iffused  (oroially^  and 

Wis.  265.  not  by  a  motion  to  s^ike  the  bill  frop^ 

A  motion  to  correct  errors  in  the  de-  the  files  and  to  set  aside  the  service  of 

cisioA  of  9k  df  n^urrer  or  ihe  like  cannot  the  subpoena.     Sperry  v.  ErU  R*  Co.,  6 

take  the  place  of  an  appeal  or  writ  of  Blatchf.  (U.  S.)  425.     And  see  article 

crro^.    Sip^fford  v.  JanesvUle,  15  Wis.  Champerty  and  Maintenance,  vol.  4» 

474.  p.  36a. 

What    cannot    be    done    by    appeal  ▲  ]>mar  A4i«4lo»tlOA  of  the  causes 

ought  uoi  to  ^  4ane  by  »  motion,  of  action  is  not  proper  ground  of  a  mo- 

BuUard  vi  Sherwood.  85  N.  Y.  253.  tion  to  dismiss,  but  is  a  matter  of  de- 

1.  Dec^am  v.  Lee,  47  N.   Y.  Supef .  fense  to  be  pleaded.     Coffee  v.  Groover, 

Ct.   ^74;    ^yes^ern  Massachusetts  Ins.  20  Fla.  64.     See  article  Formek  Adju- 

Co.  V.  Du^Sy,  2  Kau.  347.  dication,  vol.  9,  p.  6ii. 

A  motioj^  to  set  asid^  a  void  >udR-  A  Biaoliiurg*  in  BAaJcript^  must  be 

ment  is  neceSjS^ry  before  ao  appeal  can  pleaded,  and  effect  will  not  be  given  to 

be  taken.     BulUu  v.  Com.,  14  Bush,  itoamotioa;^  hut  a  default  may  be  set 

(l^y)  74;    Easterliug  v.  Chiles,  93  Ky.  aside  upon  motion  to  allow  defendant 

31S.  to  plead  it.     Lee  v.  Phillips.  6  lliU  (N. 

When  a  demurrer  to  9\  bill  is  iJed  Y.)  246.     See  also  Mechanica'  Banking 

without  being  accompanied  by  certifi-  Assoc,  v,  Lawrence,  i  Sandf.  (N.  Y.) 

cate  of  counsel  as  required  by  chao-  659.    See  article  Insolvency,  vol.  11, 

eery  rule,  advantage  of  the  omissioQ  p.  35  ct  seq. 

should  be  taken  by  motion  to  strike  ofll  M*— A"***  of  Hnintifl.  —  A  capias  can- 

th^  demurrer;    but  if  the  parties  pxo^.  ^t  be  set  aside  on  a  motion  based  00 

ceed  to  a  hearing  without  regarding  (hio  defendant's  affidavit  that  the  name  by 

omission,  and  the  question's  raised  by  which  the  suit  was  begun  was  not  the 

demurrer    are    passed    upon    by     the  pjbintifi's  true  name;  the  objection  if 

court,  it  is   too  late,  upon   appeal.  tOt  liaised  at  all  must  be  raised  by  plea, 

raise  the  objection.     Keen  v.  Jordan,  Watson  v.  Watson,  47  Mich.  427.     Bui 

13  Fla.  337.  see   Hall  v.  Bennett,  2  Greene  (Iowa) 

A  motion  for  an  instruction  to  direcl  4^  wherein  it  was  held  that  in  an  ac- 

9  verdict  Cor  defendant  is  not  necessary  tiop.  commenced  before  a  justice  of  the 

to  raise  on  appeal  the  question  whether  peace  a  misnomer  may  be  taken  ad- 

the  coua  should   have   directed  such  vantage  of  by  motion  as  well  as  by 

verdict.  Spiroz/.  Fehon,  73  Fed.  Rep»  91.  plea.     See  article  Nawes,  post, 

%  See  article  New  Trial,  posU     See  Mpiilntioa.  —  Where  a  stipulation  to 

als^  Fox  V,  Young,  22  Mo.  App.  388;  settle  the  case  is  disputed,  the  parlies 

Carver  v.  Thotnhill,  53  Mo.  283;  Hu-  to  the  stipulation  are  entitled  to  have 

l^ti  V,  Nugent,  7^  Mo,  134;    BtsUcer  v.  the  fiact  as  to  the  settlemenii  tried  on  a 

Crandall,   78    Mo.   592;    McAllister  v,  regular  issue  beiiore  a  jury;  and  if  the 

Connecticut  Mut.  L,  Ins.  Co.,   78   Ky.  validity  of  the  stipulation  is  contested, 

531;  Calvin  V.  Slate,  12  Ohio  St.  60.  it  should  be  brought  into  the  case  by 

The  action  of  a  trial  court  as  to  in-  plea  and  not  by  motion.  Leavitt  r. 
structioo  may  be  reviewed  on  appeal  ]udge>  52  Mich.  595.  Compare  Black- 
without  motion  foe  a  new  trial.  lUi-  burn  v.  Reilly,  47  N.  Ji.  L.  29a, 
nois  Cent.  R.  Co.  v.  O.'Keele,  154  lU.  wherein  it  was  held  that  circumstances 
508.  which,  according  to  the  agreement  oft 

8^  Chaaq^ity.  —  The  objection  that  a  the  parties,  are  to  require  the  plaintiff 
suit  is  b^ing  prosecuted  under  an  to  discontinue  a  pending  suit  without 
a^re^ment  between  the  plaintUfs  and  costs,  cannot  be  pleaded  by  the  defend- 
other  parties  which  is  void  for  cbanv-  ant  in  baj  of  the  action.    The  siiipu* 
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Want  of  Jnriidiotion  must  ordinarily  be  raised  by  demurrer  or  plea, 
and  not  by  motion.*  Where,  however,  the  want  of  jurisdiction 
appears  on  the  face  of  the  record,  it  has  been  held  that  the  objec- 
tion may  be  raised  by  motion  to  dismiss,  but  where  it  does  not 
so  appear  the  objection  must  be  pleaded.* 

Where  the  Bait  !■  Brought  in  the  Wrong  Court,  but  such  court  has  juris- 
diction, the  remedy  is  by  motion  6nly  and  not  by  plea.* 

Infancy  of  the  Plaintili;  it  seems,  may  be  raised  either  by  motion  or 
by  plea.* 

Want  of  Authority  to  Bring  an  Action  must  be  raised  by  motion  and 
not  by  plea  or  answer.* 

b.  Objecting  to  Pleadings. — in  Modem  Praetioe  the  special 

lated     relief    must    be    obtained     by  cated  only  on  matters  appearing  on  the 

motion.    See  article  Stipulations.  face  of  the  writ  or  of  the  officer's  return 

•   1.  Maxwell  v.  Speed,  60  Mich.  36;  of  service. 

Jewell   V.  Lamoreaux,  30  Mich.    155.  When    Hotion   Ii    Sole  Bemedy.  —  In 

See  article  Jurisdiction,   vol.   12,   p.  Campbell  v.  ChafiFee,  6  Fla.  724,  it  was 

114.  held  that  defects  and  irregularities  ap- 

In  Johnson  v,  Adams  Tobacco  Co.,  parent  on  a  writ  of  summons  must  be 

14  Hun  (N.  Y.)  89,  it  was  held  that  a  the  subject  of  motion,  and  cannot  be 

question  as  to  the  jurisdiction  of  the  taken  advantage  of  by  a  plea  in  abate- 

court  cannot  be  tried  on  motion,  but  if  ment,  unless  the  mistake  be  also  car- 

the  want  of  jurisdiction  appears  on  the  ried  into  the  declaration, 

face  of  the  complaint  it  should  betaken  8.  Matthews  v.  Cook,  13  Wend.*  (N. 

advantage  of  by  demurrer,  and  if  it  Y.)  33,  wherein  it  was  held  that  the  ob- 

does  not  so  appear  it  should  be  set  up  jection  that  bail  sued  in  a  court  other 

in  the  answer.     But  compare  Haywood  than  that  where  the  original  suit  was 

V,  Johnson,  41   Mich.  598,  wherein  it  pending,  does  not  go  to  the  jurisdic- 

washeld  that  the  jurisdiction  of  transi-  tion,  and  should  be  taken  not  by  plea 

tory  actions  may  be  questioned  and  de-  but  by  motion.     See  also  Otisz/.  Wake- 

cided  on  motion  based  upon  affidavits,  man,  i  Hill  (N.  Y.)6o4,  where  the  same 

even  where  the  facts  are  not  of  record  rule  was   applied  in  a  case  where  the 

nor  within  judicial  notice;  that  a  plea  original  suit  was  in  another  state, 

is  not  essential,  and  the  party  asserting  4.  See  generally  article  Next  Friend, 

the  jurisdiction   can    waive  a  formal  post. 

issue  on  the  motion.     It  was  conceded,  Where  an  infant  plaintiff  fails  to  ap- 

however,  that   the   technical   mode  of  pear  by  a  guardian  ad  litem  the  defend- 

raising  the  objection  in  such  a  case  was  ant  is  not  limited  to  an  answer  in  the 

by  plea.     See  also  Stringer  v.  Dean,  61  nature  of  a  plea  in  abatement,  but  may 

Mich.  196.  move  to  have  the  proceeding  set  aside 

2.  Holloway  v.  Freeman,  22  111.  197;  for  irregularity.     Wolford  v.  Oakley,  i 

Funk  V.  Israel,  5  Iowa  438;  Badger  v.  Sheld.  (N.  Y.)  261;   Freyberg  «;.  Pelerin, 

Towle,  48  Me.  20;    Padgett  v.   Duck-  24  How.  Pr.  (N.  Y.  Supreme  Ct.]  202. 

town,  etc..  Iron  Co.,  97  Tenn.  690.  5.  Excise  Com.   v.   Purdy,   13   Abb. 

Heaning  of  **  Eecord."  —  In   Bent  v.  Pr.  (N.  Y.  Supreme  Ct.)  434,  holding 

Bent,  43  Vt.  42,  the  court  said :   *' Gen-  that   the   objection    that  an   action   is 

erally,  causes  for  dismissing  the  action  commenced  without  authority  of   the 

and    causes  of   abatement,  which   are  officers  in  whose    names  it  is  brought 

apparent  of  record,  may  be  taken  ad-  should  be  taken  on  motion  and  not  by 

vantage  of  by   motion;     that   is,    not  plea. 

record  in  the  strict  technical  sense,  but  Where  Leave  of  Court  !■  Keceraary,  the 
apparent  from  the  papers  on  file  which  objection  that  the  action  is  prosecuted 
constitute  the  proceedings  in  the  without  leave  should  be  raised  by  mo- 
cause.*'  tion  and  not  by  answer.     Higgins  v. 

Erasing  from  Booket.  —  In  Bishop  v.  Allen,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Vose,  27  Conn,  i,  it  was  held  that  a  30;    New  York  v.  Brett,  2  Hilt.  (N.  Y.) 

motion  to  strike  a  case  from  the  docket  560;  Finch  v.  Carpenter,  5  Abb.  Pr,  (N. 

for  want  of  jurisdiction  must  be  predi-  Y.  Supreme  Ct.)  225. 

90  Volume  XIV. 


Vfe  and  Scope  of  MotiosB.  MO  TIONS.      Motion  as  ftutistitnte  for  Ple&. 

demurrers  of  the  common  law  are  largely  replaced  by  motions.^ 
As  a  general  rule,  where  a  pleading  is  substantially  defective,  as 
where  the  facts  alleged  do  not  constitute  a  cause  of  action  or  a 

defense,  the  objection  must  be  raised  by  demurrer;*  but  where 
sufficient  facts  are  stated,  but  the  manner  of  stating  them  is  defect- 
ive for  noncompliance  with  the  rules  of  pleading,  the  remedy 
is  by  motion.* 

Hatters  of  Sabetanoe.  —  Accordingly  the  sufficiency  of  a  pleading 
in  matters  of  substance  must  be  tried  on  demurrer  and  not  on 
motion.* 

I.  Locke  V.  Merchants'  Nat.  Bank,  Common  Law  and  under  the  Codes, 

66  Ind.  353;  Wiles  v.  Lambert,  66  Ind.  vol.  6.  p.  296. 

494;    Manning  v,  Tyler.  2i   N.  Y.  573;  8.  Bozeman   v.   Browning,   31   Ark. 

Stoutenburg  v.   Lybrand,  13  Ohio  St.  379;     Fagg    v.    Martin,   53   Ark.   449; 

333;    Waggoner  v.   White.   11    Heisk.  Dillahunty  v.  Little  Rock,  etc.,  R.  Co.. 

CTenn.)    741;     Trabue    v.    Higden,    4  59  Ark.  629;    Johnson  v.  Douglass,  60 

Coldw.  (Tenn.)  620.     But  see  Augusta  Ark.   39;    Ball  v.    Fulton   County,  31 

R.  Co.  V.  Glover,  92  Ga.  132.  wherein  Ark.  379;   Williams  v.  Port,   14  Ind. 

it  was  held  that  an  objection  to  irrele-  569;    Kinney  v.    Miller,   25    Mo.    576; 

vant  matter  in  a  pleading  should  be  Chicago,  etc.,  R.   Co.  v.  Shepherd,  39 

taken  by  special  demurrer  and  not  by  Neb.    523;    Chicago,    etc.,    R.    Co.    v. 

motion.  Bachman,  39  Neb.  528;  Stoutenburg  v. 

In  Stoutenburg  v.  Lybrand,  13  Ohio  Lybrand,  13  Ohio  St.  228. 
St.  233.  the  court  said:  "  The  answer  Improper  Blending  of  Defense  and  Conn- 
does  contain  what  was  no  doubt  in-  terclidm.  —  Where  an  answer  improp- 
tended  as  a  statement  of  such  facts;  erly  blends  matters  set  forth  therein  as 
but  objection  is  taken  to  the  mode  of  a  defense  and  as  a  counterclaim,  the 
statement;  because,  as  to  some  of  proper  mode  of  taking  advantage  of  the 
them,  the  averments  are  not  direct  as  defect  is  not  by  demurrer  to  the  whole 
to  the  existence  of  the  facts,  but  only  answer,  but  by  motion  to  strike  out. 
as  to  the  defendant's  information  and  Kinney  v.  Miller,  25  Mo.  576. 
belief  of  their  truth;  and  as  to  an-  Argnmentativeness  is  not  a  ground 
other,  that  it  is  not  a  statetnent  of  fact,  for  demurrer.  But  a  motion  to  strike 
but  of  a  conclusion  of  law.  The  strict-  out  a  paragraph  of  an  answer  coniain- 
ness  of  the  common-law  rules  of  plead-  ing  an  argumentative  denial  may  be 
ing  would  unquestionably  condemn  sustained.  Williams  v.  Port,  14  Ind. 
such  an  answer,  upon  demurrer.     But  569. 

the  code  has  abolished  the  former  rules  4.  Brown  v.  College  Corner,  etc.. 
of  pleading,  and  prescribed  in  their  Gravel  Road  Co.,  56  Ind.  no;  Indian- 
stead  others,  essentially  different.  Un-  apolis  Piano  Mfg.  Co.  v.  Caven,  53 
der  the  code  demurrers  go  to  the  Ind.  258;  Skeen  v.  Muir,  34  Ind.  310; 
substance  and  not  to  the  form  of  plead-  Williams  v.  Port,  9  Ind.  551;  Mc- 
ings.  If  a  pleading,  liberally  con-  Gregor  v.  McGregor,  35  How.  Pr.  (N. 
strued,  sets  out  a  sufficient  cause  of  Y.  Supreme  Ct.)385;  Smith  v.  Ameri- 
action  or  defense,  though  it  may  be  de-  can  Turquoise  Co.,  77  Hun  (N.  Y.)  192; 
fectively  stated,  a  demurrer  to  it  will  Finch  v.  Finch,  10  Ohio  Si.  501;  Tyler 
not  lie.  Objection  to  defects  extend-  v.  Hyde,  2  Blatchf.  (U.  S.)  399.  See 
ing  only  to  the  mode  of  statement  article  Demurrers  at  Common  Law 
must  be  taken  by  motion."  and  under  the  Codes,  vol.  6,  p.  296. 

A  notion  to  Hake  Hore  Definite  and  In  Finch  v.  Finch,.  10  Ohio  St.  505, 
Certain  takes  the  place,  under  the  code,  the  petitioner  moved  to  strike  the  an- 
of  special  demurrers  at  common  law,  swer  from  the  files,  on  the  ground  that 
but  its  scope  is  somewhat  broader,  the  agreements  set  forth  therein  are 
Wiles  V.  Lambert,  66  Ind.  494.  See  within  the  statute  of  frauds  and  there- 
article  Definiteness  and  Certainty  in  fore  constitute  no  defense  to  the  peti- 
Pleadings,  vol.  6,  p.  246.  tion.     "On  this  motion  the  case  was 

8.  See   articles  Demurrers  in  Chan-  reserved  for  decision  here.     The  prac- 

CERY,    vol.  6,  p.  393;    Demurrers  at  tice   thus  adopted  was  irregular  and 
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7«nMl  Dtf^t9.  —  A  motion  to  dismiss  or  to  strike  out  will  reach 

only  formal  defects,  and  will  not  be  allowed  to  take  the  place  of  a 

demurrer.*     On  the  other  hand,  mere  formal  defects  in  pleadings 

ought  not  to  be  drawn  into  precedent,  stantial  error  of   uniting,  whether  in 

The  motion  being  based   not  on  any  one   or  different  counts,  matters  that 

alleged  irregularity  connected  with  the  cannot  be  united  at  all.     The  former 

filing  of  the  answer,  nor  on  any  matter  error  violates  a  rule  of  pleading,  and 

pertaining  to  its  form  merely,  but  on  should  be  met  by   motion,  while  the 

Its  alleged   insufficiency   in  matter  of  latter  may  be  reached  by  demurrer." 

substance,  the  objection  ought  to  have  Mulholland  v.  Rapp,  50  Mo.  43. 

been   taken  by  demurrer;  but  as  the  "  The  Office  of  a  Motion  is  to  bring  to 

course  adopted  was  taken  by  the  con-  the  notice  of  the  court  some  matter  or 

sent  of  all  parties,  and  by  leave,  of  the  subject    in    the  progress  of    a  cause 

court,   obviously   for  the    purpose    of  which  cannot  be  raised  by  plea  or  de« 

bringing  the  case  directly  before  this  murrer.     It  ought  not  to  be  permitted 

court  for  decision,  we  will  proceed  to  to  usurp  the  place  of  regular  formal 

dispone  of  the  questlo.ns  made,  upon  pleadings,  where  they  are  appropriate, 

thetr  merits/'  If  the  declaration  does  not  contain  a 

Miq[oliul«r  of  Causes  of  Aetioii  is  usu-  cause  of  action,  or  if  it  sets  out  a  good 

ally   made   a  ground  of  demurrer  by  *  title '  defectively,  the  appointed  mode 

statute  in  code  states,  and  where  this  oi  submitting  the  question  to  the  court 

is  true  a  patty  should  be  restricted  to  is  by  a  demurrer,  and  not  by  a  motion 

that   remedy.     Redmond    v,   Dana,   3  to  dismiss.     In  regard  to  pleas,  it  has 

Bosw,  (N.  Y.)  615.  been  more  than  once  declared  by  this 

Under  the  Arkansas  statute  a  mis-  court,  that   if   they   have  any   merits, 

joinder  of  actions  is  not  reached  by  de-  though  defective  and  insufficient^  they 

murrer,  but  must  be  reached  by  motion  cannot  be   displaced  on    motion,    but 

to   strike   out   the   causes    impropetly  must     be    contested     by    demurrer." 

joined.     Riley  v.  Norman,  39  Ark.  158.  TuUy  v.  Heriin,  44  Miss.  639. 

But  see  Veatch  v.  Greenwood,  23  Ark.  In  State  v.  Harper.  6  Ohio  St.  607,  it 

637.  was  held   that  a  statute    authorizing 

A  demurrer  for  misjoinder  of  causes  irrelevant     matter,    inserted    in    any 

will   be  treated  as  a  motion  to  strike  pleadings,  to  be  stricken  out  on  motion 

out.     Fordyce  v.  Nix,  58  Ark,  136.  of  the  party  prejudiced  thereby,  made  it 

1.  Florida,  —  Russ    v.    MitchelK    il  competent  for  the  plaintiff  to  move  the 

Fla.  8a  court  to  strike  out  the  defendant's  an- 

Indiana* — Elkhart  v.  Sitnonton,  71  swer,  if  the  matters  which  it  contained 

Ind.  7;    Port  V.  Williams,  6  Ind,  219;  were  irrelevant,  and  formed  no  ground 

Williams  v.  Port,  9  Ind.  551;  Skeen  v,  of  defense  to  the  action.     The  motion, 

Muir,  34  Ind.  310;   Clark  v.  Jefferson-  in  such  case,  took  the  place  and  served 

ville,  etc,  R.  Col,  44  Ind.  248;  Indian-  the  office  of  a  demurrer.     But  it  was 

apoUs   Piano  Mfg.   Co.    v.  Caven,  S3  further  held  that  a  later  statute,  author* 

Ind.  258;    Teague  v.  Fowler,   56  Ind.  izing    the   plaintiff  to  demur    to  thq 

569.  answer    for    insufficiency,   necessarily 

Mississippi.  —  TuUy    v,    Herrin,    44  supersedes  the  practice  of  npoving  to 

Miss.  626.  strike  the  answer  from  the  files. 

Nebraska.  —  Hershiser  v.  Delone,  24  Ths  fioffiolexicy  of  an  Aaavor  may  be 

Neb.  380.  raised   by  a  motion  for  judgment  tMf^ 

Ohio,  —  Finch  v.  Finch,  10  Ohio  St.  obstante  veredicto,     Ilemenway  v.  FraiV' 

501;  Cleveland  Second  National  Bank  cis,   20  Oregon  455.     See  also  article 

V,  Marbach,  2  Cleve.  L.  Rep.  (Ohio)  Judgments,  vol.  n,  p.  796. 

313.,  4  Ohio  Dec.  (Reprint)  524.  In  Columbus  v,  Reinhard^,  i   Ohio 

iUiWtratioA.  —  *'  Where   there    is   an  Cir.  Ct.   Rep.  289,  it  was  held  that  a 

in;^proper  joinder  of  causes  of  action,  motion   for  judgment  because  of  the 

the  statute  makes  it  a  ground  of  de-  insufficiency  of  the  answer  is  not  good 

murrer.     This  provision  of  the  statute  practice,  but  that  a  demurrer  so  that 

does  not  apply  to  the  manner  of  the  an  amendment  can  be  allowed  is  th^ 

joinder  ^».  ^.,  to   the  improper  com-  proper  pleading, 

mingling  in  one  count  of  matters  that  Motion  or  Bmnnov  Altomativo  Boiie- 

might  be  properly  united  in  a  petition  dies. —  In  Howell  v.  Stewait,  54  Mo. 

by  different   counts  —  but  to  the  sub-  400,  it  was  held  that  where  an  answer 
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must  be  attacked  by  motion  and  cannot  be  reached  by  demurrer.* 
ITnoortaiiity  and  Indeflnitenou.  —  Thus  the  remedy  for  uncertainty 
and  indefiniteness  in  pleading  is  by  motion  to  make  more  definite 
and  certain,  and  not  by  demurrer.* 

Snrpliuago.  —  So  also  the  remedy  for  superfluous  matter  in  a 
pleading  is  by  motion  to  strike  it  out.' 

IV.  biTDS  07  MOTIOVB  --  1.  Motions  of  Course.  —  Motions  are 
either  of  course  or  not  of  course.  A  motion  of  course  is  an  appli- 
cation for  an  order  which  by  some  standing  rule  or  practice  of  the 

does  not  state  facts  sufficient  to  consti-  Bush  v.  Cella,  52  Ark.  378;  Johnson  v, 

tute  a  defense  to  the  cause  of  action,  Douglass,  6c  Ark.  39. 

the  defect  may  be  reached  either  by  Indiana,  —  Wiles  v.  Lambert,  66  Ind. 

demurrer  or  by  motion  to  strike  out.  494;    Pennsylvania  Co.  v.  Sedwick,  59 

Kotion    TrMktod   ai   a  I^OBrajrrir.  —  A  ind.  336;   Schee  t^.  McQuilken,  59  Ind. 

motion  to  dismiss,  if  no  objection  is  in-  269;  Cincinnati,  etc.,  R.  Co.  v,  Chester, 

terposed,  may  be  treated  as  a  demurrer  57  Ind.  297;  JefTersonville,  etc.,  R.  Co. 

for  want  of  equity.     Tamaroa  t/.  South-  v.  Dunlap,  29  Ind.  426;  Shaw  v.  Mer- 

em  Illinois  Normal  University,  54  111.  chants'  Nat.  Bank,  60  Ind.  83;  Doman 

334.     Compare  Brill   v.   Stiles,   35   111.  v.  Bedunnah,  57  Ind.  219;  Snowden  r. 

305;    Vieley   v.   Thompson,  44  111.  9;  Wilas,  19  Ind.  10. 

Hickey  «/.  Stone,  60  111.  458;  Swinney  Kansas.  —  Western      Massachusetts 

r.  Beard,  71  111.  27.  Ins.  Co.  v.  Duffy,  2  Kan.  347. 

A  motion  to  strike  out  all  the  sub-  Missouri,  —  Baker  v,  Raley,  18  Mo. 

stantial  and  material  points  of  a  peti-  App.  563. 

lion  is  in  effect  a  demurrer,  and  the  AVw  York,  —  Maretzek  v,  Cauldwell, 

action  of  the  court  in  sustaining  such  a  2  Robt.  (N.  Y.)  715. 

motion  is  equivalent  to  a  judgment  on  Ohio. — Schrock    v,    Cleveland,     29 

the  demurrer.     Austin  v,   Loring,  63  Ohio  St.  499;  Lewis  v.  Coulter,  10  Ohio 

Mo.  19.     See  also  Paxson  v.  Talmage,  St.  451;    Stoutcnburg  v.   Lybrand,  13 

87  Mo.   13,  14  Mo.  App.  586,  where  a  Ohio  St.  228. 

motion  to  strike  out  parts  of  an  answer  See  also    article  Definiteness  and 

was  treated  as  a  demurrer,  and  as  such  Certainty  in  Pleadings,  vol.  6,  p.  246. 

allowed  to  run  through  the  record  and  Demurrer  Liea  for  Vnoertainty.  —  But 

question  the  sufficiency  of  the  petition,  if  a  pleading  be  so  uncertain  as  not  to 

In  Ellis  V.  Reddin,  12  Kan.   306,   it  state  a  substantially  good  cause  of  ac- 

was  held  error  for  the  court  to  treat  a  tion  or  defense  it  will  be  subject  to  a 

motion  to  make  more  definite  and  cer-  demurrer.     Snowden  v.  Wilas,  19  Ind. 

tain  as  a  demurrer  and  to  sustain  it  as  10.     Thus,  for    example,  in   Corns   v. 

such.  Clouser,   137  Ind.  201,   the  complaint 

1.  It  Is  Hot  Bevenible  Error  to  sustain  alleged  a  parol  agreement  for  aright 

a  demurrer   to  an   unsworn    plea    in  of  way  generally.     Defendant  moved 

abatement,  though  the  proper  practice  to  require  the  complaint  to  be  made 

is  to  strike  out  or  reject  such  a  plea  on  more  definite  and  certain.     This  motion 

motion.     Indianapolis,  etc.,  R.  Co.  t^.  was  properly  overruled,  as  it  was  mani- 

Summers,  28  Ind.  521;  Beeson  z'.  How-  fest  that  the  pleading  in  this  respect 

ard,  44  Ind.  413.  could    be   no   more   speciHc   than   the 

Deomrrer  Treated  aa  a  Motion.  —  A  agreement.  If  the  agreement  was  in- 
general  demurrer  to  an  answer  con-  sufficient  its  weakness  could  only  be 
taining  a  good  defense,  but  without  tested  upon  demurrer, 
proper  definiteness  of  detail,  should  8.  Ward  v.  Ward,  5  Abb.  Pr.  N.  S. 
be  treated  as  a  motion  to  make  more  (N.  Y.  Supreme  Ct.)  145 ;  Boden  v.  Dill, 
definite  and  certain.  Reynolds  v,  58  Ind.  273.  Sec  generally  article 
Roth,  61  Ark.  317.  Surplusage. 

9.  Arkansas.  —  Mcllroy    v.    Adams,  Dnpliolty  or  Bedtmda&oy  in  a  pleading 

32  Ark.  315;    McCrcary  v.  Taylor,  38  must  be  objected  to  by  motion.     Judah 

Ark.  393;  Bushey  v.  Reynolds,  58  Ark.  v,  Vincennes  University,  16  Ind.  56. 

657;    Cairo,  etc.,   R.  "Co.  v.   Parks,   32  At  common  law  duplicity  was  met  by 

Ark.  131;  McFadden  v.  Stark,  58   Ark,  a  special  demurrer,  but  under  the  code 

7;    Fordyce   v,   Merrill,  49  Ark.  277;  the  remedy  is  by  motion.     Waggoner 
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court  may  be  granted  without  hearing  both  sides  as  a  mere  mat- 
ter of  routine,*  Thus  it  is  a  matter  of  course  to  order  a  cause  to 
be  brought  forward  on  the  docket  where  either  party  desires  to 
be  heard  on  any  motion  in  respect  to  it.*  So,  also,  a  motion  for 
leave  to  file  consistent  double  pleas  is  a  motion  of  course.'  On 
the  other  hand,  an  application  for  the  continuance  of  a  motion 
to  dissolve  an  injunction,*  or  for  an  order  of  reference,*  will  not 
be  granted  as  an  order  of  course. 

2.  Motions  Not  of  Course.  —  A  motion  not  of  course,  or  a  special 
motion  as  it  is  usually  termed,  is  one  which  is  not  granted  as  a 
jnatter  of  course,  but  which  the  court  in  the  exercise  of  its  dis- 
cretion or  judgment  may,  on  the  facts  established  in  support  of 
the  application,  either  grant  or  refuse.*  Thus  a  special  motion 
and  order  is  necessary  to  revive  an  injunction  which  has  been 
dissolved.'' 

3.  Ez  Parte  Motions.  — Ex  parte  motions  are  applications  made 
to  the  court  in  behalf  of  one  or  the  other  of  the  parties  to  the 
action,  in  the  absence  and  usually  without  the  knowledge  of  the 
other  party  or  parties.®    Motions  of  course  are  necessarily  ex 

V,  White,  II   Heisk.  (Tenn.)  741;    Tra-  a  surprise  on  the  plaintiff.     Stewart  v. 

hue  V.  Higden,   4  Coldw.  (Tenn.)  620.  McCully,  5  Rich.  L.  (S.  Car.)  80;    Van 

1.  Anderson's  L.  Diet.;  Pratt  v.  Holten  v.  Lewis,  i  McCord  L.  (S.  Car.) 
Rice,  7  Nev.  123.  12. 

A  motion  is  termed  of  course  when  4,  Taylor  v.  Dickinson,  15  Iowa  483. 

the  thing  sought  is  grantable  without  6.  Corning   v.   Baxter,   6   Paige  (N. 

question   or  hearing.      Abbott's    Law  Y.)  178. 

Diet.  6.  Pratt  v.  Rice,  7  Nev.  123,  holding 

A  motion  of  course  is   not  usually  that  a  motion  to  enter  a  judgment /f»/fr 

made  in  open  court,  but  is  granted  by  pro  tunc  is  not  a  motion  of  course, 

the  master,  chief  clerk,  or  other  officer  Bpeoial  Xotioni  are  motions  which  in- 

of  the  court  when  the  paper  contain-  voke  the  discretion  or  judgment  of  the 

ing  the   direction   to  move  is  laid  be-  court,  and  must  be  heard  and  consid- 

fore  them    with  a  signature  attached,  ered.     Abbott's  Law  Diet.     A  motion 

Brown's    L.    Diet.,  title   Motion.     See  is  special  when  granted  after  hearing 

in/ra,  IX.  Notice  of  Motion,  had.     Anderson's  Law  Diet. 

A  motion  for  leave  to  file  a  sugges-  Special,  in  this  phrase,  does  not  seem 
tion  to  try  whether  a  confession  of  to  have  much  distinctive  force;  it  em- 
judgment  is  fraudulent  or  not  is  not  phasizes  the  idea  of  a  motion  actually 
grantable  of  course  on  the  affidavit  of  made  and  argued,  and  judicially  de- 
the  creditor  that  he  believes  the  judg-  cided,  as  distinguished  from  a  formal 
ment  to  be  fraudulent,  but  only  on  application  for  some  order  or  rule  that 
satisfying  the  court  that  there  is  no  may  be  granted  of  course.  Abbott's  L. 
reasonable  ground  of  suspicion.  Rob-  Diet, 
inson  v.  Stewart,  i  Rich.  L.  (S.  Car.)  3.  The    Distinction   between    a    special 

2.  Russell  V,  Dyer,  39  N.  H.  528,  motion  and  one  grantable  of  course  is 
cited  in  Rice  v,  Holden,  55  N.  H.  398,  that  a  motion  which  requires  an  allow- 
wherein  it  was  held  that  an  action  ance  from  the  judge  or  a  notice  to  the 
omitted  from  the  printed  docket  by  opposite  party  is  a  special  one;  all 
mistake  would  be  ordered  to  be  en-  others  are  grantable  of  course.  U.  S. 
tered,  but  that  the  order  decides  noth-  v,  Parrott,  McAll.  (U.  S.)  447. 

ing  except  that  the  court  is  ready  to  7.  Blount  v,    Tomlin,    26    111.'   531, 

hear  the  party.  holding  that  a  writ  of  error  operating 

8.  Richardson  v.  Whitfield,  2  McCord  as  a  supersedeas  is  insufficient. 

L.  (S.  Car.)  148.  8.  Anderson's  L.  Diet. 

Such  a  motion  may  be  granted  at  any  Ex  parte  motions  are  motions  which 

time  provided  it   will   not  operate  as  must    be    heard  and    considered,  but 
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parte}     Special  motions  may  be  made  either  ex  parte  or  upon 
notice  according  to  circumstances. • 

4.  Contested  or  Litigated  Motions.  —  Motions  made  on  notice  to 
the  adversary  party,  where  he  is  afforded  an  opportunity  to 
resist  the  application,  are  called  contested  or  litigated  motions.* 

5.  Enumerated  and  Konennmerated  Motions.  —  In  New  York,  for 
the  purpose  of  regulating  the  practice  and  procedure  thereon, 
motions  are  divided  by  rule  of  court  into  two  classes,  known 
respectively  as  enumerated  and  nonenumerated  motions."*  The 
difference  in  practice  between  the  two  classes  of  motions,  so  far 
as  announced  in  judicial  decisions,  will  be  noticed  under  the 
appropriate  subdivisions  of  this  article. 

may  be  heard  on  application  of  one  4.  Bale  Defining  Enumerated  and  Hen- 
party only.    Abbott's  Law  Diet.  enumerated      Xotioni.  —  *' Enumerated 

As  to  when  motions  may  be  made  motions  are  motions  arising  on  special 

and  granted  ex  parte  and  without  no-  verdict,    issues  of  law,   cases,   excep- 

tice  to  the  adversary  party,  see  infra^  tions,  appeals    from    judgments    sus- 

\Y^.  Notice  of  Motion,  taining      or     overruling     demurrers, 

The  Object  of  Xotioni  of  Thie  Hatnre  is  appeals  from  judgment  or  order  grant- 
generally  to  prevent  the  performance  ing  or  refusing  a  new  trial  in  an 
of  some  act  which,  if  performed,  might  inferior  court,  appeals  by  virtue  of  sec- 
be  productive  of  irreparable  injury;  tions  1346  and  1349  of  the  code, 
and  it  is  therefore  desirable  that  the  agreed  cases  submitted  under  section 
party  affected  by  it  should  not  have  1279  of  the  code,  and  appeals  from 
any  previous  intimation  of  the  intention  final  orders  and  decrees  of  Surrogates' 
to  apply  to  the  court  restraining  him.  Courts,  and  matters  provided  for  by 
Where  there  is  no  danger  that  the  object  sections  2085-2099  and  2138  of  the 
of  the  motion  would  not  be  defeated  code.  Nonenumerated  motions  in- 
if  notice  were  given,  such  motions  dude  all  other  questions  submitted  to 
will  not  be  permitted,  and  special  appli-  the  court,  and  shall  be  heard  at  special 
cations  concerning  the  proceedings  in  Term  except  when  otherwise  directed 
the  cause,  not  regulated  either  by  the  by  law."  Rule  38,  Hun's  Rules  of 
general  orders  or  by  any  clearly  defined  Court,  p.  205. 

lule  of  practice,  must  almost  always  What  Are  Ennmerated  Xotioni.  —  The 

be  made  upon  notice.     Pratt  v.  Rice,  7  following  have  been  held  to  be  enumer- 

Nev.  123.     See  also  Ex  p.  Mitchell,  12  ated  motions: 

S.  Car.  86;    Hungerford  v,  Cushing,  2  Appeals  from  final  orders  and  decrees 

Wis.  411;    Clark  t/.  Pigeon  Roost  Mi n.  of  surrogates.     Brockway  v.  Jewett,  16 

Co.,  29  Ga.  29.  Barb.  (N.  Y.)  590. 

1.  See  supray  IV.  i.  Motions  of  Course,  An   appeal    from    an    order  of    the 

8.  See  infra^  IV.  4.  Contested  or  Liti-  County  Court  granting  a  new  trial  on 

gated   Motions,      See    also    infra^    IX.  the  judge's  minutes.     Harper «/.  Allyn, 

Notice  of  Motion,  3  Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

8.  Anderson's  Law  Diet.  186. 

Litigated  motions  are  motions  which  A  motion  for  a  new  trial  on  account 
can  be  heard  only  on  notice.     There-  of  newly  discovered  evidence.     Chand- 
fore  a   motion   which    can    be    heard  ler  v.  Trayard,  2  Cai.  (N.  Y.)  94. 
either  with  or  without  notice,  in   the  A  motion  for  a  new  trial  on  a  case  or 
discretion   of  the  court,  is  not  a  liti-  bill  of  exceptions.     Ellsworth  v.  Good- 
gated  motion.     Sturz  v,  Fischer,  2  N.  ing,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  i; 
Y.  Ann.  Cas.  366,  15  Misc.  Rep.  (N.  Y.  Van  Schaick  z\  Winne,  8  How.  Pr.  (N. 
Supreme  Ct.)  410,  25  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  5. 
Y.)  202,  holding  that  an  application  to  Appf^als  from   orders  sustaining  or 
vacate  an  attachment,  although  made  overruling   demurrers.      Reynolds    v, 
on  notice,  is  not  a  litigated  motion,  as  Freeman,  4  Sandf.  (N.  Y.)  702. 
under  the  N.  Y.^  Code  of  Civil  Proced-  A    motion    to    confirm    a    referee's 
ure,  section  683,  such  an  application  report  on   reference,   under  an   inter- 
may  be  made  without  notice.  locutory  decree.     Empire  Bldg.,  etc., 
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V  Pastisb  to  a  Motiov  — 1.  Who  May  Move  —  Putiei.  —  A 
motion  may  be  made  by  any  party  to  the  record,*  as  a  matter  of 
right,*  provided  he  is  in  good  standing  before  the  court,*    And 


Assoc.  V.  Stevens,  8  Hun  (N.  Y.)  515; 
Rogers  v.  Pearsall,  21  N.  Y.  App.  Div. 

389. 
A  motion  to  set  aside  the  report  of  a 

referee    on    the    merits.      Remsen    v, 

Isaacs,  1   Cai.  (N.  Y.)  22;   Clinton  v. 

Elmendorf,    3     Johns.    (N.    Y.)     143; 

Foden  v.  Sharp,  4  Johns.  (N.  Y.)  183. 

A   motion    m    arrest  of   judgment. 

Brush  V,  Mullany,  12  Abb.  Pf.  (N.  Y. 

Supreme   Ct.)  344;    Schermerhorn    v, 

Schermerhorn,   5  Wend.   (N.  Y.)  513; 

Beiden  v.  Daviea,  2  Hall  (N.  Y.)  453. 


join  in  a  motion  for  change  of  venue. 
Whitaker  v.  Reynolds,  14  Bush  (Ky.) 
6i6»  But  see  Brown  v»  State,  18  Ohio 
St.  406,  holding  that  where  parties  are 
jointly  indicted,  a  change  of  venue 
may  be  ordered  as  to  either  of  the  de«> 
fendants,  upon  his  motion  alone,  as 
such  motion  and  order  necessarily  in. 
volve  and  include  a  motion  and  order 
for  a  separate  trial,  and  have  all  the 
force  and  effect  of  a  motion  for  both 
purposes. 

SubsHtmtion  of  Lost  Z?<'fr^^.  —  Where 
What  Are  Konwnimerftted  XotioM.  •^  the  original  records  of  the  court  have 
The  following  have  been  held  to  be  been  destroyed,  a  motion  under  the 
nonenumerated  motions:  statute  to  substitute  a  decree  should 

A  motion  for  judgment  on  the  plead*  be  made  in  the  name  of  all  the  patties 
ingson  the  ground  that  an  answer  raises  in  whose  favor  the  decree  was  ren- 
no  issue.  People  v.  Northern  R.  Co.,  dered,  and  if  any  of  the  parties  are  un- 
42  N.  Y.  217,  affirming  S2  Barb.  (N.  Y.)    willing  to  move,  the  others  may  use 


98. 

A  motion  to  set  aside  a  verdict  for 
irregular  conduct  of  jury.  Smith  v, 
Chcetham,  Col.  &  C.  Cas.  (N.  Y.)  425, 
2  Cai.  (N.  Y.)  381. 

A  motion  to  bring  on  trial  by  record. 
M'Kenzie  v.  Williams,  Col.  &  C.  Cas. 
(N.  Y.)  428,  2  Cai.  (N.  Y.)  385. 


their  names  upon  securing  them  for 
their  costs.  Gilbert  t/.  Beck,  42  Ala.  504. 
Petition  for  Allowance  to  Wife.  —  In 
a  suit  involving  a  wife's  property  an 
allowance  for  her  maintenance  cannot 
be  made  upon  the  petition  of  the  hus- 
band alone,  but  he  must  be  joined 
therein  by  the  wife.     Moffat  v.  Gra- 


A  motion  for  a  reference.     Conway    ham,  i  Edw.  Ch.  (N.  Y.)  575. 


V,  Hitchins,  9  Barb.  (N.  Y.)  378. 

A  motion  to  set  aside  a  report  of 
referees  on  the  ground  of  irregularity 
and  not  on  the  merits.  Remsen  v. 
Isaacs,  Col.  &  C.  Cas.  (N.  Y.)  IS9»  i 
Cai.  (N.  Y.)  22. 

1.  Callender  v.  Painesville,  etc.,  R. 
Co.,  II  Ohio  St.  520. 


8.  Smith  v^  Harris,  135  Ind.  621, 
holding  that  so  long  as  a  cause  is  pend- 
ing in  court  any  party  has  a  right  to 
present  and  file  in  such  cause  any 
paper  that,  upon  its  face,  shows  that  it 
is  connected  therewith,  and  is  of  such 
character  that  the  court  could  properly 
take  action  thereon  and  afford  to  the 


On  Appeal  It  May  Be  Prosnmed  in  sup-  party  any  relief;  and  that  under  this 

port  of   the  judgment    from    circum-  rule  comes  a  motion   to  set  aside  an 

stances,  that  an  order  of  court   was  erroneous  judgment,  it  being  the  duty 

made  upon  the  motion  of  a  particular  of  the  court  to  hear  and  pass  upon  such 

person,  where  the  record  does  not  show  motion,  so  as  to  enable  the  party  to 

who  was  the  mover.    Creps  v.  Baird,  3  havre  all  his  exceptions  presented  to  the 

Ohio  St.  277.  appellate  court.     See  also  Callender  r/. 

The  GauM  May  Be  Erased   from  the  Painesville,  etc.,   R.  Co.,  11  Ohio  St. 

Docket  of  the  appellate  court  upon  mo-  516. 

tion  of  the  party  who  brought  it  there.  8.  A  Party  in  Contompt  of  court  cannot 

Wildman  v.  Rider,  23  Conn.  172.  make  a  motion.     Rogers  v.  Paterson,  4 

A  Party  Who  Has  Not  Boon  Served  may  Paige  (N.  Y.)  450;  Johnson  v.  Pinney, 

make  a  motion  in  the  cause.     Lyle  v.  i  Paige  (N.  Y.)  646:  Lane  f.  Ellzey,  4 

Smith,   13  How.   Pr.  (N.  Y.  Sup'reme  Hen.  &  M.(Va.)  504;   Peltier  i;.  Peltier, 

Ct.)  104.  Harr.  (Mich.)  19,  holding,  further,  that 

Motion  to  Qnash  Ezaoatioii.  —  As  to  where  there  is  merely  a  failure  to  com- 

parties,  see  article  Executions  Against  ply  with  an  interlocutory  order  a  party 

Property,  vol.  8,  p.  303.  may   nevertheless  move  to  discharge 

Joinder  of  Parties  on  Motion —  Change  the  order  for  irregularity. 
of  Venue,  — All  the  plaintiffs  or  all  the  But  it  is  not  error  to  entertain  a  mo- 
defendants,  as  the  case  may  be,  must  tion  of  a   party  in   contempt,  as  the 
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it  has  been  held  that  a  motion  may  be  made  only  by  a  party  to 
the  record.^ 

PttMni  Intaraftad.  —  But  this  right  of  making  and  being  heard  on 
motion  has  been  very  generally  extended  by  the  courts  to  any 
person  having  an  interest  in  the  subject-matter  of  the  suit, 
although  not  a  party  thereto.*  Thus  in  actions  of  replevin, 
attachment,  and  in  cases  of  distribution  of  money,  it  has  been 
the  practice  to  entertain  and  hear  motions  made  by  parties  in 

court  in  its  discretion  may  overlook  the  Aadeiu  Curia.  —  In  Piggott  v.  Kirk- 
contempt,  provided  neither  party  is  in-  patrick,  31  Ind.  261,  it  was  held  that  a 
jured  thereby.  Whitman  v.  Johnson,  motion  to  dismiss  a  suit  on  account  of 
10  Misc.  Rep.  (N.  Y.  C.  PI.)  730.  alleged  defects  in  thecompUint  cannot 

So  where  the  party  is  in  contempt  properly  be  made  by  any  one  not  a 

of  another  court,  he  may  nevertheless  party  to  the  suit,  and  therefore  cannot 

make  a  motion  which  is  a  matter  of  properly  be  made  by  an  amicus  curia, 

favor.     Strong  v.  Strong,  i  Abb.  Pr.  See  also  Taft  t/.  Northern  Transp.  Co., 

N.  S.  (N.  Y.  Super.  Ct.)  358,  5  Robt.  56  N.  H.  414,  wherein  it  was  said  ihat 

(N.  Y.)  612.  the  conduct  of  causes  is  not  the  func- 

In  Barker  v.  Barker,  15  How.  Pr.  (N.  tion  of  ^^namicus  curia.     See  generally 

Y.  Supreme  Ct.)  568,  the  party  was  in  article  Friend  of  the  Court,  vol.  9, 

contempt  for  failure  to  obey  an  order  p.  723. 

to  pay  alimony,  and  he  was  required  2.  Green  v.  McMurtry,  20  Kan.  192; 

to  obey  the  order  before  he  would  be  New  Orleans  Nat.  Bank  v,  Raymond,  29 

heard  upon  a  motion  to  have  it  modi-  La.  Ann.  355;    Gould  v.  Mortimer,  16 

fied.  Abb.   Pr.   (N.   Y.   Supreme  Ct.)    448; 

In  Jeyes  v.  Foreman,  6  Sim.  384,  a  Jones  t/.  Roberts,  12  Sim.  189;  Dwight*s 

notice  of  motion  had  been  served  on  Case,  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

the  opposite  party,  and  before  the  time  259,  wherein  the  court  said  that  there 

came  for  making  the  motion  an  attach-  is  no  reason  why  a  person  not  a  party 

ment  was  issued  against  the  moving  on  the  record  addressing  the  equitable 

party,  but  he  was  nevertheless  allowed  summary  jurisdiction  of  a  court  of  law 

to  make  his  motion.  should  not  obtain  the  relief  to  which 

1.  Aveline's  Estate,  53  Cal.  259;  Case  he  would  be  entitled  if  he  were  a  party; 
'  V.  Case,  137  Ind.  526;  Gelpeke  v.  Mil-  Lowber  ».  New  York,  5  Abb.  Pr.  (N. 
waukee,  etc.,  R.  Co.,  II  Wis.  454,  hold-  Y.  Supreme  Ct.)  325,  wherein  it  was 
ing  that  a  person  not  a  party  can  only  held  that  whether  a  person  who  was 
be  heard  on  leave  of  court,  and  as  a  not  a  party  to  a  confessed  judgment, 
matter  of  favor;  Ward  v.  Clark,  6  Wis.  but  who  complained  of  its  injurious 
509;  Price  V,  Shelby  Cir.  Ct.,  Hard,  operation  on  his  interests,  should  be 
(Ky.)  261,  wherein  it  was  said  that  a  heard  summarily  on  informal  affidavits 
court  is  not  bound  to  hear  and  deter-  or  be  put  to  the  more  tedious  remedy 
mine  a  motion  made  by  a  stranger  to  of  an  appeal  in  equity,  depended  upon 
the  suit  to  set  aside  irregular  proceed-  circumstances  of  the  case  as  ascer- 
ings  therein,  even  though  the  interest  tained  after  the  affidavits  on  both  sides 
of  the  stranger  might  bs  affected  by  had  been  read;  it  was  said  that  it  is 
the  suit;  it  was  accordingly  held  that  more  usual  to  hear  the  motion,  and  to 
a  stranger  whose  property  is  seized  order  a  reference  or  remit  the  parties 
under  legal  process,  as  the  property  of  to  a  suit  only  in  cases  of  necessity; 
a  defendant,  cannot  by  motion  have  the  Howard  v.  Taylor,  5  Duer  (N.  Y.)  604, 
property  restored  to  him  un  the  ground  holding  that  a  purchaser /^if<//»»/^  iite  is 
that  it  belongs  to  him  and  not  to  the  himself  the  proper  party  to  move  that 
defendant.  See  also  Hall  v.  Lyon,  37  he  be  substituted  as  plaintiff. 
Ga.  636;  Morton  v.  Gahona,  70  Ga.  In  American  Ins.  Co.  v,  Oakley,  9 
569;  A  trope  V.  Barker,  72  Ga.  186;  Van  Paige  (N.  Y.)  259,  a  sale  under  decree 
Dyke  v.  Besser,  34  Ga.  268;  Frink  v.  of  foreclosure  was  set  aside  upon  mo- 
Morrison,  13  Abb.  Pr.  (N.  Y.  Supreme  tion  of  one  not  a  partv  to  the  suit,  and 
Ct.)  80;  Wallop  V,  Scarburgh,  5  Gratt.  who  was  ignorant  of  the  whole  pro- 
(Va.)  I.  ceeding  andl  after  the  sale. 
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interest,  although  strangers  to  the  record** 

A  Person  Having  Ho  Interest  whatever  in  the  matter  is  not  entitled  to 
move.'  And  it  seems  that  even  a  party  to  the  suit  cannot  make 
any  particular  motion  therein  unless  he  has  an  interest  in  the 
relief  sought  by  the  motion.' 

2.  Who  May  Be  Moved  Against  —  Any  party  to  the  recofd  may 
be  moved  against.  Any  person,  though  not  a  party  to  the 
action,  who  has  voluntarily  submitted  himself  to  the  authority 
of  the  court,  as,  for  instance,  by  purchasing  property  which  is  the 
subject  of  the  action  from  a  party  thereto,  pending  the  action,  or 

1.  When  Stranger  to  Beoord  Hay  Hove  Cord  L.  (S.  Car.)  19;  Foster  v.  Jones, 
—  ninttration.  —  Callender  v,  Paines-  i  McCord  L.  (S.  Car.)  116;  Chambers 
ville,  etc.,  R.  Co.,  11  Ohio  St.  516,  v.  McKee,  1  Hill  L.  (S.  Car.)  229;  Cam- 
wherein  the  court  said:  **  In  applica-  berford  v.  Hall,  3  McCord  L.  (S.  Car.) 
tlons  of  this  kind,  the  court  will  judge  345;  Kincaid  v.  Neall,  3  McCord  L.  (S. 
of  the  relation  of  the  party  so  making  Car.)  201;  Lindau  v.  Arnold,  4  Strobh. 
the  motion  to  the  subject-matter  of  the  L.  (S.  Car.)  290;  Byne  v.  Byne,  i  Rich, 
action  or  proceeding;  and  the  enter-  L.  (S.  Car.)  438;  Gardner  v.  Hust,  2 
taining  of  the  motion  is  an  act  of  dis-  Rich.  L.  (S.  Car.)  601;  Weyman  v, 
cretion  on  the  part  of  the  court.  Murdock,  Harp.  L.  ^S.  Car.)  125; 
I  think  that  the  person  making  the  Walker  v.  Roberts,  4  Rich.  L.  (S.  Car.) 
motion   in   this  case  is  certainly  not  563. 

shown  by  the  motion  to  have  been  a  i,  Thomson  v.  Tracy,  60  N.  Y.  31 ; 

mere  intruder.     Steele  represents  him-  O'Mahoney  v.  Belmont,  62  N.  Y.  133. 

self  in  his  motion,  to  be  a  member  of  Effect  of  Aaiignment  for  Benefit  of  Cred- 

an  ^  unincorporated  company,   against  iters.  —  The  mere  fact  that  the  defend- 

which  judgment  is  sought  in  the  ac-  ant  has  made  an  assignment  of  his 

tion.     And  if  so,  a  judgment  rendered  property   for  the  benefit  of  creditors 

against  the  company,  by  the  name  of  does  not  deprive  him  of  the  right  to 

the  company,  would   be  a  judgment  move  to  vacate  a  judgment  and  execu- 

against  all  the  members  collectively,  tion  void  for  want  of  jurisdiction  over 

including  him  as  an  individual  mem-  his  person.     He  is  nevertheless  inter- 

ber  of  the  association.    Any  member  ested  therein.     Lambert  v.  Converse, 

of  the  company,  under  these  circum-  22  How.  Pr.  (N.  Y.  Supreme  Ct.)  265; 

Stances,  I  think,  might  very  properly  Dickinson  v.  Benham,  12  Abb.  Pr.  (N. 

be  admitted  to  make  his  motion,  and  Y.  Supreme  Ct.  158,  20  How.  Pr.  (K. 

be  heard  upon  it,  in  the  case."    See  Y.)  343. 

also  Thornton   v.   Fairfax,   29    Gratt.  8.  See   Savage  v,   Challiss,  4  Kan. 

(Va.)  660.  319,    People  v.  Tweed,  5  Hun  (N.  Y.) 

A  Told  Judgment  or  Attachment  may  ^53;  Ramsey  v.  Erie  R.  Co..  8  Abb.  Pr. 

be  attacked  on  motion  by  a  stranger,  N.  S.  (N.  Y.  Supreme  Ct.)  174,  33  How. 

as  for    instance,   a    junior    judgment  Pr.  (N.  Y.)  62,  holding  that  an  order 

creditor,  but  it  seems  that  a  merely  appointing  a  referee  to  take  the  depo- 

irregular  judgment  can  be  objected  to  sition  of  a  witness  is  a  matter  exclu- 

only  by  the  judgment  debtor.  sively  between  the  party  obtaining  the 

California,  —  Matter  of  Newman,  75  order  and  the  person  whose  deposition 

Cal.  220.  is  to  be  taken,  and  that  the  latter  onlv 

Nerv  York.  —  Isham  v.  Ketchum,  46  can  move  generally  to  have  it  vacated. 

Barb.  TN.  Y.)  43;    Oakley  v.  Becker,  2  See  also  Jamison  v.  Tudor,  3  B.  Mon. 

Cow.  fN.  Y.)  454;  Abels  v.  Westervelt,  (Ky.)  356,  holding  that  a  defendant  in 

15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  230;  an  execution  under  which  the  land  has 

Pierce  t/.  Alsop,  3  Barb.  Ch.  (N.  Y.)  been  sold  has  no  such  interest  in  the 

184.  irregularity  of  the  sheriff's  deed  to  the 

Pennsylvania,  —  Lowber''s  Appeal,  8  purchaser  as  will    authorize    him    to 

W.  &  S.  (Pa.)  387.  move  to  quash  it  for  irregularity. 

South    Carolina,  —  Ferguson   v.  Gil-  In  State  v.  Sherman,  42  Mo.  210,  it 

bert,   17  S.  Car.  31 ;  Ex  p.  Carroll,  17  was  said  that   the  motion  to  make  a 

S.  Car.  446:    Mooney  v.  Welsh,  i  Mill  pleading    more    definite    and    certain 

(S.  Car.)  133;  Barns  v.  Branch,  3  Mc-  must  be  made  by  the  adverse  party. 
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at  a  judicial  sale  made  by  the  direction  of  the  court,  may  be  pro- 
ceeded against  respecting  the  subject,  by  motion,  without  being 
made  a  party  to  the  record.* 

VL  Tins  OF  MOTIire  —  Pending  AoUon.  —  A  motion  cannot 
ordinarily  be  made  either  before  the  commencement  or  after  the 

termination  of  an  action,  for  it  is  only  by  the  pendency  of  the 
action  that  the  court  has  jurisdiction.* 

Apt  Time.  —  So  also  motions  must  be  filed  or  made  at  the  apt 

and  proper  time,  or  the  court  may  refuse  to  entertain  them.' 

1.  Hill  V.  Hill,  58  111.  240;  Barrett  v.  it  it  held  that  a  motion  for  leave  to  in- 

Churchill,  18  B.  Mon.  (Ky.)  387;  Lord  spect  books  and  papers  may  be  made 

V.   Merony,   79   M.   Car.    14;    Lord  v,  and  granted  before  the  complaint  has 

Beard.  79  N.  Car.  5;  Rucker  v.  Moore,  been  filed,  where  it  is  made  to  appear 

I     Heisk.    (Tenn.)    727;     Holland     v.  that  such  disco «rery  is  necessary  to  en* 

Seaver.  21  N.  H.  386;  Smith  v.  Equi-  able  the  plaintiff  to  properly  siate  the 

table  Mortg.  Co.,  98  Ga.  240.  facts  upon  which  the  action  is  founded. 

The  PnrohMor  at  an  Exeoution  flale  is  The  rule  that  a  motion  cannot  be 

propsriy  brought  in  by  notice,  without  made  before  the  commencement  of  an 

the  issuance  and  service  of  summons,  action  does  not  apply  in  proceedings 

American  Wine  Co.  v,  Scholer,  13  Mo.  not  commenced  by  process,  but  by  mo- 

-^PP-  345>  85  Mo.  496.     See  also  article  tion  or  petition,  as  in  the  case  of  an 

Judicial  Salbs,  vol.  12,  p.  65  et  seq,^  application  for  a   nrrit  of  mandamus, 

and  numerous  cases  there  cited.  prohibition,  and  other  similar  cases. 

Bffeot  of  Order  on  One  Hot  a  Party.  —  Motion  After  Temlnation  of  Bait.  —  In 
Where  the  court  allows  any  person  to  Matter  of  Bohnet,  8  N.  Y.  App.  Div. 
appear  and  be  heard  upon  the  argu-  293,  it  was  held  that  a  motion  to  bring 
ment  of  a  motion,  in  the  decision  of  in  new  parties  made  in  a  proceeding 
which  he  is  interested,  such  hearing  is  for  mandamus,  after  a  peremptory 
as  effectual  as  th3ugh  such  person  had  mandamus  had  been  issued,  was  prop- 
received  notice  of  the  motion,  and  had  erly  refused,  on  the  ground  that  no 
been  named  as  a  formal  party  to  it;  proceeding  was  pending  when  the  mo- 
and  he  is  fully  concluded  by  the  dispo-  tion  was  made.  See  also  Cox  v.  Brack- 
sition  which  the  court  may  make  of  ett,  41  111.  222,  wherein  it  was  held 
such  motion.  Jay  v,  De  Groot,  2  Hun  following  Cook  v.  Wood,  24  111.  295, 
(N.  Y.)  205.  See  also  Acker  v.  Led-  that  a  motion  to  supply  a  lost  plea  is 
yard,  8  Barb.  (M.  Y.)  514,  wherein  it  too  late  if  made  at  a  term  after  final 
was  held  that  an  order  of  the  court  is  judgment.  But  see  Loehner  v.  Hill, 
not  binding  on  one  not  a  party  to  the  19  Mo.  App.  141,  holding  that  a  motion 
suit  even  though  he  appeared  and  op-  to  assess  damages  on  an  injunction 
posed  the  motion  by  counsel.  This  bond  may  be  made  after  the  injunction 
case  was  reversed  in  8  N.  Y.  62,  but  has  been  dissolved  and  the  bill  dis- 
this  point  was  not  considered.  missed,  provided  it  be  made  before  the 

8.  Xotions    Before    Gonunsnooment    of  term  has  lapsed,  as  the  cause  is  not  out 

Salt.  —  Freeman  v.  Young,  3  Robt.  (N.  of  court  until  the  term  has  lapsed. 

Y.)  666,  holding  that  a  motion  to  set  Power  OTor  Judgment    at    Bnbsoqnent 

aside   a  complaint  in  an  action  com-  Term. — As  to  the  power  of  the  court 

menced  by  attachment  for  nonconform-  over  its    judgment   at    a  subsequent 

ity  with  the  summons,  cannot  be  made  term,   see  generally  article   Opening, 

before  the  summons  has  been  served.  Amending,  and  Vacating  Judgments. 

In    Kattenstroth   v.   Astor    Bank,    2  8.  Hart  v.  Spect,  62  Cal.  1S7;  Ferger- 

Duer  (N.  Y.)  632,   an  order   to  show  son  v.  Rawlings,  23  111.  69;  Leiferman 

cause  why  a  receiver  should  not  be  ap-  v,  Osten,  167  111.  93;  Evans  z/.  Bouton, 

pointed  was    served   before  the  com-  85  111.  579:    Etter  v.  Anderson,  84  Ind. 

mencement  of  the  suit,  the  summons  333;    Magee  v,  Fogerty,  6  Mont.  237; 

not  having  been  served  until  the  return  Brygger  v.  Schweitzer,  5  Wash.   564, 

day  of  the  order.     The  motion  for  the  wherein  it  was  said  that  the  practice  of 

appointment  of  a  receiver  was  accord-  filing  motions  or  petitions  in  causes  out 

ingly  denied.     But  see  Justice  v»  New-  of  their  proper  time  tends  to  embarrass 

bern  Nat.  Bank,  83  N.  Car.  8,  wherein  the  administration  of  justice,  and  can- 
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This  requirement  embraces  within  its  meaning  promptness,  as 
well  as  the  appropriate  order  of  proceeding.* 

not  with  propriety  be  allowed  in  the  The  court  may  refuse  to  entertain  a 

absence  of  any  explanation  of  the  rea-  motion   made  while  it  is  engaged  in 

sons  for  such  a  course.     State  t/.  Lang-  hearing  another  motion.     Schuetze  v, 

ley,  13  Wash.  636,  holding  that  where  Continental  L.  Ins.  Co.,  69  Wis.  252. 

a  party  fails  to  apply  for  an  order  at  A  motion  cannot  be  made  while  a 

the  proper  time  he  is  not  thereafter  en-  previous  motion  for  the  same  relief  is 

titled  to  an  order  nunc  pro  tunc,  pending    undetermined.      Hoover    v. 

Under  the  Praetioe  Conformity  Act  all  Rochester  Printing  Co.,  2  N.  Y.  App. 

motions    in    a  suit    at  common  law,  Div.  11,  holding  further  that  the  leave 

which   by    the    practice    of    the  state  to  withdraw  the  first  motion  must  first 

courts  are  required  to  be  made  at  a  be  obtained  and  the  costs  thereof  paid, 

special  term  may  be  made  at  a  stated  See    also  infra^    XIV.    Rehearing  and 

term  of  a  federal  court.     Emma  Silver  Reargument  of  Motion;  ^W,  Renewal  of 

Min.   Co.  V,  Park,  14  Blatchf.  (U.   S.)  Motions. 

411.  A  motion  to  consolidate  should  prop- 

1.  Meaning  of   "Apt   Time."  —  ''Apt  erly  be  made  after  declaration  and  be- 

time  sometimes  depends  upon  lapse  of  fore  plea.     Worthy  v.  Chalk,  10  Rich, 

time,  as  when  a  thing  is  required  to  be  L.  (S.  Car.)  141. 

done  at  the  first  term,  or  within  a  given  Motions  to  readjust  costs  should  be 
time,  it  cannot  be  done  afterwards,  made  before  they  are  paid.  Collomb 
But  it  more  usually  refers  to  the  order  v,  Caldwell,  5  How.  Pr.  (N  Y.  Su- 
of  proceeding,  as  fit  or  suitable  time,  preme  Ct.)  336,  i  Code  Rep.  N.  S.  (N. 
No  time  is  prescribed  within  which  Y.)4i.  See  also  Dresser  v.  Wickes,  2 
a  discharge  in  bankruptcy  is  to  be  Abb.  Pr.  (N.  Y.  Supreme  Ci.)  460. 
pleaded.  When  anything  is  done  in  Inooniiitent  Xotioni  —  Effeet.  —  In 
the  proper  order,  then  whether  the  Stein  v.  Chicago,  etc.,  R.  Co.,  41  111. 
time  is  long  or  short  makes  no  differ-  App.  38,  it  was  held  that  the  right  to 
ence.  Now,  in  this  case,  the  very  first  make  a  motion  for  a  new  trial  is  not 
step  taken  after  the  defendant  was  dis-  waived  by  a  withdrawal  of  such  mo- 
charged,  was  a  motion  to  docket,  and  tion  pending  -a  motion  for  judgment 
to  be  allowed  to  plead  the  discharge,  ncn  obstante  veredicto  as  the  two  motions 
That  was  in  apt  time  although  it  do  not  lie  together,  and  the  motions  for 
was  a  long  time  —  some  two  years  judgment  comes  first. 
—  after  the  discharge.  Why  no  steps  In  Nixon  v,  Downey,  49  Iowa  166, 
had  been  taken  during  these  two  the  court  said:  "  The  motion  for  a 
years,  by  either  of  the  parties  —  by  judgment  and  the  motion  for  a  new  trial 
the  plaintiff  to  dismiss,  or  by  the  de-  are,  of  course,  inconsistent,  so  far  as 
fendant  to  have  put  upon  the  trial  the  action  is  concerned  which  they  are 
docket — does  not  appear;  nor  is  it  im-  intended  to  invoke.  In  asking  the 
portant.  There  the  case  stood  upon  court  to  sustain  the  motion  for  judg- 
the  docket,  continued  from  term  to  ment  the  defendant  virtually  asked  the 
term,  until  spring  term,  1875,  when  court  not  to  sustain  the  motion  for  a  new 
the  defendant  moved  to  docket  and  to  trial.  That  was  certainly  a  waiver  of 
plead  his  discharge.  At  an  earlier  the  motion  for  the  time.  We  think  it 
time  he  might  have  moved,  but  at  no  should  have  the  same  effect  as  with- 
earlier  stage  of  the  proceedings.  No  drawing  it.  from  the  files."  See  also 
step  backwards  was  taken."  Pugh  v.  Stone  v,  Hawkeye  Ins.  Co.,  68  Iowa 
York,  74  N.  Car.  384.  737;    Diamond   Plate   Glass  Co.  v.  De 

Aiipropriate  Order  of  Proceeding.  —  For  Hority,   143  Ind.  381,   wherein  it  was 

instances  of  motions  refused  because  said  that  there  is   authority  for  saying 

not  made  in  the  appropriate  order  of  that  a  motion  for  judgment  on  the  spe- 

proceeding,  see  Hart  v.  Specht,  62  Cal.  cial  findings  and  a  motion  for  a  new 

187;    Hilton  V.  Patterson,  18  Abb.  Pr.  trial  may  be  pending  at  the  same  time, 

(N.  Y.  Supreme  Ct.)  245:  Fergerson  v.  and  if  nothing  to  the  contrary  appears 

Rawlings,  23  111.  69,  holding  that  a  mo-  it  would  be  presumed  on  appeal  that 

tion  to  dismiss  cannot  be  entertained  they  were  ruled  in  their   proper  order, 

whilst  a  regular  default  exists;  a  mo-  Citing  inter  alia  Habersham  v.  Wetter, 

tion  to  open  the  default  must  first  be  59  Ga.  11;  Pope  v.  Latham,  i  Ark.  66; 

made  and  granted.  Jewell  v,  Blandford,  7  Dana  (Ky.)473; 
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ProaptitM.  —  And  it  is  a  genend  rule  that  a  motion  must  be 
made  promptly  whenever  the  occasion  for  it  arises,  or  it  may  be 
properly   refused   upon   the  ground   of  laches.^      This   rule   is 

especially   true   of  motions  to  set  aside  proceedings   for    mere 

irregularities,'  and  it  has  been  held  that  such  motions  must  be 
made  at  the  first  practicable  opportunity,'  or  a  good  and  sufficient 
reason  must  be  shown  for  not  making  them.*^ 

Water,  etc.,  Co.  v.  Gildersleeve,  4  N.  Supreme  Ct.)  7;    Reddy  v.  Wilson,  9 

Mex.  171;    Farmers'  Bank  v.  Bayliss,  How.    Pr.   (N.   Y.   Supreme    Ct.)    34; 

41  Mo.  274.  Gouverneur  v.    Elmendorf,  4   Johns. 

1.  Alabama,  —  Richmond,     etc.,    R.  Ch.  (N.  Y.)  357;    Persse,  etc..  Paper 

Co.  V.  Greenwood,  99  Ala.  501.  Wo^s  v.  Willet,   14  Abb.   Pr.  (N.  Y. 

Colorado,  —  HoUiday  v.  Kirk,  3  Colo.  Super.  Ct.)  119;  Lawrence  v.  Jones,  15 

324-  Abb.    Pr.   (N.   Y.   Supreme    Ct.)    no; 

Georgia,  —  McLendon    v.    Frost,    57  Low  v,  Graydon,   14  Abb.  Pr.  (N.  Y. 

Ga.  448.  Supreme  Ct.)  443;  Strong  v.  Strong,  4 

IlH9uns.  —  Stewart  v,  Carbray,  59  111.  Robt.  (N.  Y.)  621. 

App.    397;    Culver  v.  Cougle,   165  111.  North  Carolina.  —  Card  well  v.  Card- 

417.  well,    64    N.    Car.    621;     Waddell    v, 

Indiana,  —  State      v,      Leonard,      7  Wood,   64    N.    Car.    624;     Howell    v» 

Blackf.  (Ind.)  223.  Barnes,  64  N.  Car.  626. 

Maryland,  —  Benson        v,        Davis,  South  Carolina,  —  Hanks  v,  Ingram, 

6  Har.'  Si  J.  (Md.)  272.  2  Bailey  L.  (S.  Car.)  440. 

New  Jersey, —  Halsey  v.  Miller,    16  8.  Beall     v,     Blake,     13    Ga.     217; 

N.  J.  I-.  63.  Cliflford  v.  Eagle,  35  111.  444;  Center  v. 

New   York.  —  Robinson    v.   Hudson  Gibney,    71     III.    557;     Leiferman    v» 

River   R.  Co.,   i    Hilt.  (N.  Y.)  144,  3  Osten,  167  111.  97;  State  v.  Leonard,  7 

Abb.  Pr.  (N.  Y.)  115;  Moreland  v.  San-  Blackf.  (Ind.)  223,   holding  that  in  a 

ford,  I  Den.  (N.  Y.)  660.  suit  by  the  state  on  a  collector's  bond 

North   Carolina,  —  Pugh  v,  York,  74  a  motion  to  dismiss  for  want  of  the  in- 

N.  Car.  3S3.  dorsement  of  the  relator's  name  on  the 

United  States,  —  Northrop  v,   Greg-  writ  must  be  made  on  defendant's  first 

cry,  2  Abb.  (U.  S.)  503.  appearance  to  the  suit;  State  v.  Gct- 

A  motion  for  costs  of  circuit  should  tings,  35  Md.  169,  holding  that  defend- 

be  made  by  a  party  entitled  thereto,  at  ant  need  not  move  for  a  non  pros,  on 

the  first  opportunity  after  the  circuit  the  very  day  of  the  return  of  the  writ; 

adjourns.       Whipple    v.    Williams,    4  Reddy  v,   Wilson,  9  How,  Pr.  (N.  Y. 

How.  Pr.  (N.  Y.)  28.    See  also  Jones  v.  Supreme  Ct.)  34,  holding  that  although 

Van  Epps,  i  How.   Pr.  (N.  Y.  Supreme  a  motion  to  set  aside  a  complaint  for 

Ct.)  105;  Kirby  v,  Sisson,  i  Wend.  (N.  stating  no  place  of  trial  must  be  made 

Y.)  83.  promptly,  it  is  not  too  late  when  it  is 

The  Attorney's  Ignonnee  of  the  prac-  made   at  a  circuit  and  special    term 

tice  is  no  excuse  for  delay.     Moreland  only  a  week  later  than  the  earliest  pos- 

r.  Sanford,  I  Den.  (N.  Y.)  660.  sible     term;     Hanks     v.     Ingram.     2 

S.  Xotiosi  to  Set  Aside  Prooeedlngi  for  Bailey  L.  (S.  Car.)  440,  holding  that  it 

Irregolerity  Xnst  Be  Made  Promptly —  is  too  late  after  the  return  term  to  ex- 

lowa.  —  Keeney  r.  Lyon,  21  Iowa  277.  cept  to  a  writ  for  irregularity  by  mo- 

Kentucky,  —  Bent  v,  Maupin,  86  Ky.  tion  to  set  aside  the  proceedings. 

271,  9  Ky.  L.  Rep.  469;  Carlile  v.  Car-  In  Hew  Tork  it  was  formerly  the  rule 

lile,  7  J*  J-  Marsh.  (Ky.)  625;    Cox  v,  that  a  motion  to  set  aside  proceedings 

Joiner,  4  Bibb  (Ky.)  94.  for  irregularity  must  be  made  at  the 

Missouri,  —  St.    Louis  v.  Meyer,  13  next  following  special  term.     McEvers 

Mo.  App.  367,  87  Mo.  276.  V.  Markler,  i  Johns.  Cas.  (N.  Y.)  248, 

New   York,  —  Patterson    v.   Graves,  Col.  &  C.   Cas.  (N.  Y.)  96.     But  this 

II   How.   Pr.  (N.  Y.  Supreme  Ct.)  91;  rule  no  longer  prevails.     Titus  v.  ReU 

Jones  V.  U.  S.  Slate  Co.,  16  How.  Pr.  yea,  8  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

(N.  Y.   Supreme  Ct.)  129;    Winans  v,  177,  16  How.  Pr.  (N.  Y.)  371. 

Mason,  33  Barb.  (N.  Y.)  522,  21  How.  4.  Lawrence  v.  Jones,   15   Abb.  Pr. 

Pr.   (N.  Y.)  153;    Reynolds  v.  Cham-  (N.  Y.  Supreme  Ct.)  no;    O'Flynn  v. 

plain  Transp.  Co.,  9  How.   Pr.  (N.  Y.  Eagle,  7  Mich.  306. 
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QoAlifieation  of  Enlo.  —  This  rule  is  confined  to  motions  based  upon 
irregularities  which  may  be  waived,  and  has  no  application  to 
motions  based  on  matters  of  substance.^ 

WaiTw  by  Prooeeding  in  Oftue,  —  The  taking  of  any  step  in  the 
orderly  progress  of  a  cause  before  moving  to  set  aside  the  proceed- 
ings for  irregularity  is  a  waiver  of  all  prior  irregularities.*  Thus  a 
motion  to  strike  allegations  from  a  pleading,'  or  to  make  a  plead- 

It  Is  an  Exoose  that  the  motion  was  Crawford,    21    Tex.    399;     Pollard  v. 

previously  noticed   for  a  term  which  Wilder,  17  Vt.  48. 

adjourned   unexpectedly,  and  it  was  A  Motion  Baising  Qnostions  Already  at 

therefore  noticed  at  the  earliest  practi-  Issne  upon  the  pleadings  will  not  be 

cable  day  of  another  terra.     Whipple  entertained.     Gruler  v.  McRoberts,  48 

V,  Williams,  4  How.  Pr.  (N,  Y.)  28.  Mich.  316;  Mahan  v.  Myers,  34  Me.  34, 

1.  Titus  V.  Relyea,  8  How.  Pr.  (N.  holding  that  it  is  irregular  upon  motion 

Y.  Supreme  Ct.)  177,  16  Abb.   Pr.  (N.  to  grant  leave  to  summon  any  addi- 

Y.)  371;    Bulkley  v,  Bulkley,  6  Abb.  tional  promisors  pending  the  issue  of 

Pr.  (N.  Y.  Supreme  Ct.)  307;  Doty  v.  a  plea  in  abatement  for  the  nonjoinder. 

Russell,  5  Wend.  (N.  Y.)  129;    Calla-  Waiver    by    Appeal.   -  Irregularities 

gan  v.  Hallett,  i  Cai.  (N.  Y.)  104;  Twine  known  at  the  time  of  taking  an  appeal 

V.  Carey,  2  Okla.  249,  are    waived  as  grounds  for  relief  on 

In  Callagan  v,  Hallett,  i  Cai.  (N.  Y.)  motion  by  appeal.     People  v.  Albany, 

104,  the  court  held  that  it  was  not  too  etc.,  R.  Co.,  8  Abb.   Pr.   N.   S.  (N.  Y. 

late  to  move  for  an  arrest  of  the  judg-  Supreme  Ct.)  131,  explaining  Clumpha 

ment  taken  by  default  after  the  defend-  «/.  Whiting,  10  Abb.  Pr.  (N.  Y.  Supreme 

ant  had  attended  the  execution  of  the  Ct.)  448.     In  the  former  case  the  court 

writ  of  inquiry    and    examined    wit-  said:    **  This  principle  of  waiver   of 

nesses,  where  it  appeared  on  the  face  irregularities  in  proceedings  in  actions, 

of  the  record  that  the  action  was  not  on  the  part  of  any  party  who  might 

maintainable,  as  such  objection  goes  to  have  taken  advantage  of  them  had  he 

the  merits  and  is  not  a  mere  matter  of  chosen  to  do  so,  by  moving  in  the  ac- 

form.  tion  afterwards  as  though  the  proceed- 

8.  Georgia,  —  Beall  v,  Blake,  13  Ga.  tngs  had  been  regular,  has  been  so  long 

217.  established  in  practice  and  is  so  well 

Illimns.  ^  People  v*  Cloud,   50  III.  settled  that  it  admits  of  no  doubt  or 

439.  question.     The   exception   is  that  the 

Missouri,  -^  State  v.  Lichliter,  95  Mo.  waiver  does  not  extend  to  irregularities 

402.  of  which  the  party  was  wholly  igno- 

New  York.  —  People  v.  Albany,  etc.,  rant  when  the  subsequent  steps  were 

R.  Co.,  8  Abb.   Pr.   N.  S.  (N.  Y.  Su-  taken."     The  court  then  proceeded  to 

preme   Ct.)    131;    Persse,  etc.,   Paper  distinguish    Clumpha    v.   Whiting,   10 

Works  t/.  Willet,  14  Abb.  Pr.  (N.  Y.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  448,  by 

Super.  Ct.)  119;    Low  v,  Graydon,  14  saying  that  in  that  case  the  defendant 

Abb.  Pr.  (N.  Y,  Supreme  Ct.)  443;  New  had  moved  to  set  aside  the  proceedings 

York  V,  Lyons,  24  How.  Pr.  (N.  Y.  C.  for  irregularity,  and  that  this  motion 

PI.)  280;   Strong  V.  Strong,  i  Abb.  Pr.  was  still  pending  and  undisposed  of  at 

N.  S.  (N.  Y,  Super.  Ct.)  233, 4  Robt.  the  time  of  the  subsequent  appeal,  and 

(N.  Y.)  621.  it  was  said  that  a  party  after  moving 

A  Motion  to  Quash  service  is  waived  and  taking  advantage  of  the  irregular- 

by  a  prior  plea  in  abatement  on  the  ity  may  appeal  to  save  that  right  also 

same  ground.     Grand  Lodge  Brother-  by  preventing  the  time  for  appealing 

hood  V,  Cramer,  164  111.  9.  from  expiring  before  the  motion  could 

A  motion  to  quash  for  defects  in  the  be  heard.     This  gives  a  party  the  bene- 

writ  or  service  thereof  must  be  made  fit  of  all  the  remedies  which  the  law 

within  the  time  limited  for  pleading  in  affords,  if  he  is  diligent  in  taking  his 

abatement.     Mace  v.    Woodward,    38  advantage  in  time. 

Me.  426;   Smith  v.  Davis,  38  Me.  459;  8.  Savage  v.  Challiss,  4   Kan.  319; 

State  V.  Gittings,  35  Md.   i6q;    Com.  Sheehan,  etc.,  Transp.  Co.  v.  Sims,  36 

V.  Schaffner,  146  Mass.  512;  Crawford  Mo.  App.  224;  State  v.  Roper,  46  Neb. 

V*  Crawford,  44  N.  H.  428;   Howard  v.  724,  holding,  further,  that  filing  an  an- 
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ing  more  definite  and  certain,*  or  to  compel  plaintiff  to  elect  upon 
which  count  or  cause  of  action  he  intends  to  rely,' should  be  made 
before  pleading  over.' 

■tetatof  and  Bnloo  of  Ooiirt.  —  The  time  for  making  motions  in  the 
various  states  is  largely  regulated  by  statutes  and  rules  of  court,** 
which  should  be  consulted  by  the  practitioner  and  strictly 
observed.* 

Szteoding  Tlmo.  —  Courts  are  sometimes  authorized  to  extend  the 

time  within  which  motions  may  be  made.* 

swer  under  protest  in    complications  object  in  view.    Yates  v.  Bigelow,  9 

with  an  order  of  court  is  not  a  waiver.  How.  Pr.  (N.  Y.  Supreme  Ct.)  186. 

In  Bank  of  Charleston  Nat.  Banking  4.  Xotions  to  Btriko.  —  For  example, 

Assoc.  V.  Zorn,  14  S.  Car.   444,  it   was  in  New  York,  by  rule  of  court,  notice 

held  that  a  motion  made  at  the  trial  to  of  a  motion  to  strike  out  matter  from  a 

strike  out  part  of  an  answer  might  be  pleading  must  be  served  within  twenty 

entertained    if    the    plaintiff    did    not  days  after  the  service  of  the  pleading, 

object.     See  also  State  v.  Price,  15  Mo.  Bowman  v.  Sheldon,  5  Sandf.  (N.  Y.) 

375,  holding   that  a  motion   to  strike  657;  Gibson  v.  Gibson,  68  Hun  (N.  Y.) 

out   counts  from   a  declaration    must  381;    Sirianl  v.  Deutsch,  12  Misc.  Rep. 

be  made  before  the  jury  is  sworn  or  the  (N.  Y.  Super.  Ct.)  213. 

trial  submitted  to  the  court.     But  see  Xotions  for  Hew  Trials  are  ordinarily 

Sheehan,  etc.,  Transp.  Co.  v.  Sims,  36  required  by  statute  to  be  made  at  the 

Mo.  App.  224,  holding  that  a  motion  to  trial  term,  and  frequently  within  a  few 

strike  out  part  of  a  petition  Is  too  late  days  of  the  verdict  of  decision.     See 

after  the  cause  is  called  for  trial.  article  New  Trial.    See  also  Stearnes 

1.  Young  V.  Lynch,  66  )^is.  514,  v,  Richmond,  9  Conn.  112;  William 
holding  that  such  a  motion  may  be  H.  T.  v.  State,  id  Fla.  883;  Dupuis 
made  at  any  time  before  the  time  for  v,  Thompson.  16  Fla.  69;  Sedgwick  v, 
answering,  either  as  allowed  by  law  or  Dawkins.  16  Fla.  108;  Long  v. 
by  a  stipulation  extending  that  time,  Hughes,  i  Duv.  (Ky.)  387;  Emma 
has  expired.  Silver  Min.  Co.  v.  Park,   14  Blatchf. 

Aftor  Going  to  Trial  such   a  motion  (U.  S.)  411. 

comes  too  late.     Nischke  v.  Wirth,  66  5.  Kotieo  Within  Time  of  Motion  to  Bo 

Wis.  319;  Autenrieth  v,  St.  Louis,  etc.,  Xade  After  Time. —  In  Spencer  v.  Bran- 

R.  Co.,  36  Mo.  App.  254.  ham,   109  Cal.  336,  it  was   held  that 

2.  Gribble  v.  McKIeroy,  14  La.  Ann.  when  a  motion  must  be  made  upon  no- 
805;  Stevenson  r.  ludy,  49  Mo.  227.  tice  within  the  given  period,  a  party 
But  see  Muzzy  v.  Ledlie,  23  Wis.  445,  cannot  extend  his  own  time  by  filing  a 
holding  that  such  a  motion  may  be  written  motion  within  the  period  and 
made  after  the  time  to  answer  has  been  giving  notice  of  the  hearing  at  a  time 
extended.  after    the    period    has    expired.     The 

8.  Answer  Unneoessarj  Pending  Xo-  court  said:  "  Here,  although  the 
tioas.  —  Amotion  going  to  the  merits  attention  of  the  court  may  have  been 
of  the  petition  will  dispense  with  the  called  to  it,  no  present  action  was  re- 
necessity  of  answering  until  the  motion  quested.  If  the  motion  had  been 
is  disposed  of.  Hill  v.  Meyer,  47  Mo.  made,  had  the  court  continued  the 
585.  hearing   for  argument  or  for  further 

A  Xotiott  for  tho  ''Further  Aeoonnt'*  evidence,  it  would  not  have  lost  juris- 

which  the  New   York  statute  permits  diction,  for  in  such  case  the  application 

defendant  to  call  for  may  be  enforced  would  have  been  made  in  time." 

by  motion  after  all  the  pleadings  are  6.  Bailey   v.   Drake,    12    Wash.    99, 

put  in,  as  the  object  of  such  account  is  holding  that    under    Laws  of   Wash, 

not  merely  to  enable  the  opposite  party  1893,  c.  127,  g  24,  the  court  may  make 

to  put  in  the  proper  answer  or  reply,  an  order  nunc  pro  tunc  extending  the 

but  also  to  enable  such  party  to  see  time  within  which  a  motion  may  be 

what  i>.ems  are  claimed  and  to  be  pre-  filed. 

pared  for  trial.     The  account  may  be  Where  a  motion  for  a  new  trial  must 

called  fur  when  the  party  has  either  be   made   within    four  days  after  the 
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In  Vaoation.  —  Many  motions  and  orders  may  be  made  in  vaca- 
tion. * 

Vn.  Place  of  Movihg  —  1.  Oenerally.  —  The  place  of  making 
motions  is  largely  regulated  in  the  various  states  by  statutes  and 
rules  of  court,  which  must  be  consulted  in  each  case.  Ordinarily 
motions  must  be  made  in  the  court  wherein  the  action  in  which 
the  motion  is  made  is  pending.*  Where  the  statute  authorizes  a 
motion  to  be  made  to  a  court  or  a  judge  thereof,  the  motion  may 
be  made  either  to  the  court  or  to  the  judge  at  chambers.'  By 
statute  motions  may  sometimes  be  made  before  the  judge  of 
another  circuit.*  Motions  which  should  properly  be  made  in  the 
trial  court  cannot  be  made  for  the  first  time  on  appeal.* 

2.  In  New  York — a.  General  Rules  —  (i)  Court  or  Judge 
—  EiSBet  of  Statute.  —  Where  the  statute  provides  that  a  particular 
order  shall  be  made  by  the  court,  a  motion  for  such  an  order  must 
be  made  to  the  court  as  distinguished  from  the  judge  thereof,* 

verdict,  and  during  the  same*  term,  a  of  the  court  in  which  the  cause  is  pend- 

motion  in  arrest  of  judgment  made  at  ing,   and    such    order    must   be   filed 

such    term    cannot    be    changed    by  therein. 

amendment  or  otherwise  at  a  subse-  5.  California.  —  Gordon  v.  Clark,  23 

quent  term  into  a  motion  for  new  trial.  Cal.  534. 

Sedgwick  v,  Dawkins,  16  Fla.  198.  Louisiana,  —  Ledoux  %\  Smith,  4  La. 

1.  See  article  Chambers  and  Vaca-  Ann.  482;  Tear  r.  Chambers,  2  La. 
TiON,  vol.  4,  p.  336.  See  also  In  re  Ann.  870;  Gamble  v.  McCllntock,  9 
Gill,  20  Wis.  686,  wherein  it  is  held  La.  Ann.  160. 

that  except  in  cases  specified  by  stat-  Massachusetts,  —  Com.   v.   Hallahan, 

ute  the  courts  in  Wisconsin  ^t^  oXyr^iys  143  Mass.  168;    Com.   v.  Legassy,   113 

open  for    motions  and    orders    made  Mass.  10;  Com.t/.  Doherty,  ii6Mass.i3. 

by  circuit  or  county  judges,  or  orders  of  South  Carolina.  —  State  v.  Rankin,  3 

court  commissioners  in  vacation  oper-  S.  Car.  438;    Craven  v.  Rose,  3  S.  Car. 

ate  as  orders  of  the  court.  72;    Hanks  v,  Ingram,  2  Bailey  L.  (S. 

2.  Thomas   v,   Raymond,  4  S.  Car.  Car.)  440. 

347,  holding  that  a  motion  in  the  cause  Washington.  —  State     v.     Moss,     13 

to  set  aside  the  decree  therein  can  be  Wash.  42,  affirmed  on  rehearing  in  13 

made  only  in  the  circuit  where  the  ac-  Wash.  46. 

tion  is  pending.     See  generally  Ross  v,  Wisconsin.  —  Northwestern  Iron  Co, 

Ross,  10  Daly  (N.  Y.)  314;  Caudle  v,  v.  Central  Trust  Co.,  90  Wis.  580. 

Moran,  119  N.  Car.  432.  Chambers  in  Vacation.  —  As  to  motions 

**  Orders  can  only  be  made  which  and  orders  which  may  be  made  in 
affect  the  substantial  rights  of  a  party  chambers  or  vacation,  see  article 
to  an  action  in  the  action  itself."  Du-  Chambers  and  Vacation,  vol.  4,  p.  336. 
pignac  V.  Van  Buskirk,  44  Hun  (N.  Y.)  6.  Disbrow  v.  Folger,  5  Abb.  Pr.  (N. 
45,  12  Civ.  Pro.  Rep.  (N.  Y.)  351.  See  Y.  Supreme  Ct.)  53;  Matter  of  Book- 
also  Cooke  V.  Smith,  7  Hill  (N.  Y.)  186;  hout,  21  Barb.  (N.  Y.)  348.  See  also 
Dederick  v.  Hoysradt,  4  How.  Pr.  fN.  People  v.  Haverstraw,  151  N.  Y.  75', 
Y.  Supreme  Ct.)  350,  3  Code  Rep."  (N.  wherein  the  distinction  between  a 
Y.)  86;  Jackson  v.  Sheldon,  9  Abb.  Pr.  judge  and  a  court  is  drawn. 
(N.  Y.  Supreme  Ct.)  127;  Alcott  v.  Order  of  Judge  Cannot  Be  Treated  as  a 
Davison,  2  How.  Pr.  (N.  Y.  Supreme  Court  Order.  —  In  Wood  v.  Kimball,  9 
Ct.)  44,  holding  that  the  papers  should  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  419,  18 
be  entitled  in  all  the  causes.  How.  Pr.  (N.  Y.)  163,  an  order  entitled 

8.  Cureton  v.  Dargan,  12  S.  Car.  125.  at  chambers,  but  made  by  a  judge  hold- 
See  also  infra^  VII.  2.  a.  (i)  Court  or  ing  chambers  and  special  term  at  the 
fudge.  same  time,  was  deemed  an  order  made 

4.  Swepson  v.  Call,  13  Fla.  337,  hold-  out  of  court,  and  set  aside  because  not 

ing  that  an  order  made  by  the  judge  of  made  upon  the  notice  required  in  such 

another  circuit  \spro  hac  vice  the  order  cases.     The  court  said:  "  It  seems  idle 
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and  conversely,  when  the  statute  provides  that  an  order  shall  be 

made  by  a  judge,  the  motion  therefor  should  be  made  to  the 
judge  and  not  to  the  court.* 

Contaftod  XoUons  must,  as  a  general  rule,  be  made  to  the  court,' 
unless  otherwise  ordered.* 

Sx  Pirta  Xotioni  may,  as  a  rule,  be  made  before  a  judge."*. 

to  say  that  the  same  judge,  sitting  at  v.  Brown,  3  How.  Pr.  (N.  Y.  Supreme 

the   same  time  in  special    term    and  Ct.)  375;    Hawkins  v,  Dutchess,  etc., 

chambers,  may  make  an  order  valid  if  Steamboat   Co.,  7  Cow.  (N.   Y.)  467; 

he  states  It  to  be  made  in  court,  and  Davenport  v.  Sniffen,  i  Barb.  (N.  Y.) 

that  it  Is  void  if  made  by  him  in  cham-  323;  Matter  of  Bookhout,  21  Barb.  (N. 

bers.     Yet  such  is  the  distinction  made  Y.)  348.     Compare  Sisson  v.  Lawrence, 

in  the  code."     Citing  Steam  Nav.   Co.  25  How.  Pr.  (N.  Y.  Supreme  Ct.)  435. 

V.  Weed.  8  How.  Pr.  (N.  Y.  Supreme  Honennmerated  Xotioni  must  be  heard 

Ct.)  4g,  and  Lottimer  v.  Lord,  4  E.  D.  at  special  term  except  when  otherwise 

Smith  (N.  Y.)  184.     G^/Fi/ar^  Territory  directed  by  law.     Hun's  Court  Rules, 

V,  Shearer,  2  Dakota  332,  wherein  the  Rule  38. 

words  *'  By  the  court,"  preceding  the  Conient  of  PartlM.  —  Contested  mo- 
judge's  signature  to  an  order  granted  tions  requiring  notice  cannot  be  heard 
by  him  out  of  court,  were  regarded  as  at  a  special  term  adjourned  by  the 
surplusage.  justice  holding  it  to  his  chambers,  un- 

1.  See  Heishon  v,  Knickerbocker  L.  less  by  the  consent  of  all  the  parties; 

Ins.  Co.,  77  N.  Y.  278,  wherein  it  was  the  fact  that  the  order  adjourning  the 

held,  under   a   statute  authorizing  a  court  to  the  chambers  of  the  justice 

judge  of  the  court  wherein  an  action  stated  that  it  was"  for  ^x/^jr// business 

was  pending  to  make  an  order  for  the  only  "does  not  prevent  the  justice  from 

examination    of    the    defendant,   that  hearing,  if  he  sees  fit,  contested  mo- 

the  court  at  special  term  had  no  power  tions  brought  on  by  consent.     Matter 

to  make  such  an  order.     In  the  opinion  of  Wadley,  29  Hun  (N.  Y.)  12. 

li  was  said:    "  It  matters  not  that  the  Exoeptional   Bole.  —  Motions   in    the 

examination  was  ordered  to  be  taken  first  department  are  governed  by  rules 

before  the  same  judge  who  held  the  peculiar  to  that   department.     These 

special  term.    It  was  a  court  order,  and  are  reserved  for  separate  treatment  in 

not  the  order  of  the  judge."  a  succeeding  section.     See  infra,  VIl. 

Captton  and  Direotlmi  to  Enter  —  SffMt.  2.  b.  (i)  Rules  in  First  District, 

—  Upon  motion  to  vacate  an  attach-  8.  Mayer  v.  Apfel,  2  Sweeny  (N.  Y.) 

ment  on  the  ground  that  the  order  for  729.    See    also    Hun's   Court    Rules, 

service  of  summons  by  publication  was  Rule  38. 

made  by  the  court  and  not  by  the  4.  Cayuga  County  Bank  v,  Warfield, 
judge,  neither  the  caption  of  the  order,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  439, 
"At  a  Special  Term,"  etc..  nor  the  wherein  the  court  said:  *' Applications 
direction  to  enter  it,  is  conclusive  as  to  to  the  court,  or  to  a  judge,  denominated 
whether  the  order  was  made  by  the  motions,  obviously  divide  themselves 
court  or  the  judge;  but  the  fact  will  be  into  two  classes.  One  are  ex  parte  mo- 
considered  and  will  be  determined,  tions,  or  applications  for  an  order  — 
Phinney  v.  Broschcll.  19  Hun  (N.  Y.)  such  as  the  judges  are  accustomed  to 
116,  affirmed  \Ti  80  N.  Y.  544.  make  at  chambers,  as  orders  of  arrest, 

If  an  order  is  signed  by  a  judge  with  to  stay  proceedings,  to  extend  time  to 

his  full  name,  with   no  directions  to  answer,  and  the  like.    The  other  class 

enter  it,  and  it  is  not  entered,  it  is  a  are  special  motions,  or  applications  for 

judge's  order,  and  not  a  special  term  an  order,  made  on  notice  to  the  oppo- 

order,    although    it    has    a    caption,  site   party,   or  on  an  order  to   show 

Atlantic,  etc.,  Tel.  Co.  v.  Baltimore,  cause.      Unless    where   the  code    ex- 

etc.,  R.  Co..  46  N.  Y.  Super.  Ct.  377.  pressly  provides  otherwise,  as  in  gS  225 

8.  Cayuga  County  Bank  v.  Warfield,  and  247,  this  last  class  of  motions  can 

13  How.  Pr.  (M.  Y.  Supreme  Ct.)  439.  only  be  made  to  the  court.     The  former 

Generally,  for  illustrations  of  motions  class  are  made  to  any  judge  at  cham- 

whlch  must  be  made  before  the  court  bers." 

instead  of  bcfo.''e  the  judge,  see  Doty  Ex  parte  orders  may  be  granted  by 
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(2)  General  or  Special  Term -^  Appellate  Division.  —  Until 
recently  the  New  York  Supreme  Court  consisted  of  both  general 
and  special  terms,  but  both  branches  together  constituted  but 
one  court,  and  accordingly  where  a  statute  conferred  power  to 
make  an  order  upon  the  Supreme  Court,  such  power  might  have 
been  exercised  by  the  court  at  either  term  in  the  absence  of  some 
statute  expressly  restricting  such  power  to  one  or  the  other  branch 
of  the  court.*  But  although  this  power  existed,  the  established 
rule  of  practice  required  all  motions  to  be  made  in  the  first 
instance  at  special  term  except  such  as  were  expressly  directed 
or  permitted  to  be  made  elsewhere,  and  except  also  such  as  were 
incidental  to  proceedings  at  the  general  term.*  The  general  term 
was  practically  confined  to  the  exercise  of  appellate  jurisdiction.' 

any  justice  of  the  court,  wherever  he  178;    Brush  t/.  Mullany,  12  Abb.  Pr. 

may  be   found,  within    the  territorial  (K.   Y.   Supreme   Ct.)  344;   Mayer  v. 

limits  in  which  he  is  authorized  to  do  Apfel,  2  Sweeny  (N.  Y.)  729;    Butler  v, 

official  acts.     Cobb  t/.  Lackey.  2  Abb.  Niles,  3  Robt.  (N.  Y.)  644^  28  How.  Pr. 

Pr.  (N.  Y.  Super.  Ct.)  158.     Order  for  (N.  Y.)  181;    Melville   v,  Mathewtoo, 

payment  of  costs  may  be  made  by  the  51   N.  Y.   Super.   Ct.   506;    Matter  of 

judge.    Hulsaver  zf.  Wiles,  II  How.  Pr.  Walker,    2   Duer  (N.   Y.)  655;    Davis 

(N.  Y.  Supreme  Ct.)446.     And  see  gen-  v.  Duffie,  8  Bosw.  (N.  Y.)  691;  Titus  v, 

e rally  Sisson  v,  Lawrence.  25  How,  Pr.  Relyea,  8  Abb.  Pr.  (N.  Y,  Supreme  Ct.) 

(N.  Y.  Supreme  Ct.)  435.  I77;  Strong  i/.  Haidenburgh,  25  How. 

1.  Salmon  v,  Gedney,  75  N.  Y.  479;  Pr.  (N.  Y.  Supreme  Ct.)  438. 
Tracy  v.  Talmadge,  i  Abb.  Pr.  (N.  Y.  VoiLeaiuii«rated  and  Contostod  Xotiou 
Supreme  Ct.)  460,  wherein  it  was  held  were  required  to  be  made  at  special 
that  a  motion  to  set  aside  a  report  of  term  unless  otherwise  directed  by  law. 
referees  might  l>e  made  either  at  gen-  Hun's  Court  Rules,  rule  38;  Mayer  v, 
eral  or  special  term,  according  to  con«  Apfel,  2  Sweeny  (N.  Y.)  729. 
veuience.  In  this  case,  Mitchell,  C.  In  Barnum  &.  Seneca  County  Bank, 
J.,  after  stating  the  practice  and  the  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  82,  it 
statutes  regulating  to  which  term  the  was  held  that  the  rule  requiring  non- 
motion  should  be  made  in  various  enumerated  motions  to  be  heard  at 
classes  of  cases,  said:  "  This  vari-  special  term,  except  when  otherwise 
ableness  in  the  law,  and  this  want  of  directed  by  law  (Hun*s  Court  Rules, 
uniformity  of  purpose  at  any  one  time,  rule  38),  did  not  require  a  motion  to 
as  to  the  class  of  cases  to  be  heard  dismiss  an  appeal  from  a  decision  at 
at  either  term,  show  that  there  was  circuit  or  special  term  to  be  made  at 
never  any  definite  purpose  in  our  the  special  term;  but  that,  on  the  con- 
legislature  that  all  matters  in  the  trary,  such  a  motion  should  be  made 
nature  of  an  appeal  should  be  first  to  tne  general  term,  as  such  interfer- 
heard  at  the  general  term,  or  that  ence  on  the  part  of  the  special  term 
all  matters  not  of  that  character  would  subvert  the  appellate  jurisdic- 
should  be  heard  at  the  special  term  tion.  To  the  same  effect  is  Harris  v. 
only."  See  also  generally  People  v.  Clark,  10  How.  Pr.  (N.  Y.  Supreme 
Nichols,  79  N.  Y.  582;  People  v.  Rob-  Ct.)  415. 

inson,  25   How.    Pr,   (N.  Y.   Supreme  8.  Melville  v,  Mathewson,  51  N.  Y. 

Ct.)  345;  Union  Mills  First  Nat.  Bank  Super.  Ct.  506.  wherein  the  court  said: 

V.   Claris,   42   Hun  (N.  Y.)  90;   Strong  *'  It  is  the  plain  intention  of  the  Code 

V,  Hardenburgh,  25  How.  Pr.  (N.  Y.  of  Civil  Procedure,  and  of  the  Rules  of 

Supreme  Ct.)  438,  holding  that  a  mo-  Practice,  that  the  general  term  of  this 

tion    might  be  made  at  special  term  court  should  exercise  only  an  appellate 

to  open  a  default  taken  on  appeal  at  jurisdiction."  D'/i/t^  Matter  of  Walker, 

the  general  term.  2  Duer  (N.  Y.)  655.     But  see  Sherman 

8.  lUoBtrations  of  Xotioiis  Properly  v,  Chittenden,  i  How.  Pr.  (N.  Y.  Su- 
Xade  at  Special  Term.  —  Larkin  v,  preme  Ct.)  91,  and  Williams  v.  Ray- 
Steele,  25  Hun  (N.  Y.)  254;  Griswold  mond,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
V.  Van  Deusen,  2  E.  D.  Smith  (N.  Y.)  50. 
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By  recent  constitutional  amendment,  the  courts  of  New  York 
have  been  reorganized ;  the  general  terms  have  been  abolished, 
and  in  their  place  is  erected  the  Appellate  Division  of  the 
Supreme  Court  with  the  jurisdiction  formerly  exercised  by  the 
General  Terms.  ^  The  effect  of  these  changes  upon  the  matter 
under  discussion  has  not  yet  been  reflected  in  the  decisions,* 

(3)  What  County  or  Judge.  —  a  Xotion  npon  Votiee,  in  an  action  in 
the  Supreme  Court,  must  be  made  within  the  judicial  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in  which 
it  is  triable.*     But  this  rule  does  not  apply  to  a  case  where  it  is 

1.  See  Const.  N.  Y.,  art.  vi.,  Amead-  Ct.)  13;    Dodge  v.  Rose,  i  Code  Rep. 

ment  of  1894,  ratified  Nov.  6,  1894.  (N.  Y.  Supreme  Ct.)  123. 

8.  Sturz  V,  Fischer,  2  N.  Y.  Ann.  Cas.        Order  in  Wrong  Connty  —  Void  or  Told- 

365,  and  Matter  of  Van  Ness,  21  Misc.  able.  —  Whether  an  order  made  in  im- 

Rep.  (N.  Y.  Supreme   Ct.)  249,  were  proper    county    would    be    void,   see 

both  decided  subsequent  to  the  const!-  Newcomb  v.  Reed,  14  How.  Pr.  (N.  Y. 

tutional  changes  above  mentioned,  and  Supreme    Ct.)  100;    Blackmar  v.  Van 

in  each  instance  it  was  held  that  the  Inwager,  5   How.  Pr.  (N.  Y.  Supreme 

motions    in     question    were    properly  Ct.)  367;    Geller  v.  Hoyt,  7  How.   Pr. 

made  to  the  special  term.  ^N.  Y.  Supreme  Ct.)  265;    Pinckney  v, 

3.  N.  Y.  Code  Civ.  Pro.,  §  769;  Eris-  Hagerman,     4     Lans.    (N.     Y.)    374, 

man  v.  Pidcock,  62  How.   Pr.  (N.  Y.  affirmed  S3  N.  Y.  31;  Erisman  v.  Pid- 

Supreme  Ct.)  327;    Peebles  v,  Rogers,  cock,  62  How.  Pr,  (N.  Y.  Supreme  Ct.) 

5  How.  Pr.  (N.  Y.  Supreme  Ct.)  208;  327;  Harris  z/.  Clark,  10  How.  Pr.  (N, 

Inglehart  v.  Johnson,  6  How.   Pr.  (N.  Y.  Supreme  Ct.)  415;  Bangs  ?/.  Selden, 

Y.  Supreme  Ct.}  80;  Gould  v,  Chapin,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  374. 

4  How.  Pr.  (N.  Y.  Supreme  Ct.)  185,  2  County  in  Which  Triable.  —The 
Code  Rep.  (N.  Y.)  107;  Sturgess  v.  county  designated  in  the  summons  and 
Weed,  13  How.  Pr.  (N.  Y.  Supreme  complaint  is  the  one  where  the  action 
Ct.)  130;  Wells  V.  Jones,  2  Abb.  Pr.  (N,  is  triable.  Gould  r.  Chapin,  4  How, 
Y.  Supreme  Ct.)  20;  Bangs  v.  Selden,  Pr.  (N.  Y.  Supreme  Ct.)  185;  Chub- 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  163;  buck  v,  Morrison,  6  How.  Pr.  (N.  Y. 
Askins  v,  Hearns,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  367;  Johnston  v,  Bryan, 
Supreme  Ct.)  184;   Johnston  v,  Bryan,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  355; 

5  How.  Pr.  (N.  Y.  Supreme  Ct.^  355;  Davison  v.  Powell,  13  How.  Pr.  (N.  Y. 
Davison  v.  Powell,  13  How.  Pc  (N.  Y.  Supreme  Ct.)287;  Erisman  v,  Pidcock, 
Supreme  Ct.)  287:  Chubbuck  v.  Morn-  62  How.  Pr.  (N.  Y.  Supreme  Ct.)  327; 
son.  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  Inglehart  v.  Johnson,  6  How.  Pr.  (N. 
367;   Beardsley  v.  Dickerson,  4  How.  Y.  Supreme  Ct.)  80. 

Pr.  (N.  Y.  Supreme  Ct.)  8i;    Newcomb  The  county  **  where  the  action  is  tri- 

V.  Reed,  14  How.  Pr.  (N.  Y.  Supreme  able,"   means   the  county   which   has 

Ct.)  100;    McCarthy  v.   McCarthy,  54  been  fixed  as  the  place  of  trial,  either 

How.  Pr.  (N.  Y.  Supreme  Ct.)  97;  Phil-  bv  being  named  by  plaintiff  in  his  com- 

lips  V.  Wheeler,  67  N.  Y.  104;    Silver  plaint,  or  by  being  changed  by  court. 

Creek  Bank  v.  Browning,  16  Abb.  Pr.  tt  does  not  mean  any  countv  in  which 

(N.   Y.   Supreme  Ct.)  272.      But    see  plaintiff  might  have  laid  the  place  of 

Moulton    V.   Beecher,  i  Abb.   N.  Cas.  trial.    Askins  v.  Hearns,  3  Abb.  Pr. 

(N.  Y.  Supri^me  Ct.)  193.  (N.  Y.  Supreme  Ct.)  184;  Chubbuck  v. 

The  word  "  motion  "  in  this  section  Morrison,  6  How.  Pr.  (N,  Y.  Supreme 

is  used  in  the  narrow  sense  of  nonenu-  Ct.)  367;  Bangs  v,  Selden,  13  How.  Pr. 

me  rated  motions.     Christy  z^.  Kiersted,  (N.  Y.  Supreme  Ct.)  163,  yj\^  (n/erruL 

47  How.  Pr.  (N.  Y.  Supreme  Ct.)  467.  ing  Peebles  v,  Rogers,  5  How.  Pr.  (N. 

A  notion  If  Presnmed  to  Have  Been  Y.  Supreme  Ct.)  208. 

Hade  in  the  Froper  Connty.  —  H  it  is  not  Where  the  parties  to  an  action  reside 

so  made,  it  may  be  shown  in  opposition  in  different  judicial  districts,   and   in 

or  on  motion  to  vacate.     Newcomb  v,  counties   not  adjoining,  and   plaintiff 

Reed.    14  How.   Pr.   (N.   Y.   Supreme  names  the  county  of  his  residence  as 

Ct.)   100.      But    see    Schemerhorn    v.  the  place  of  trial,  that  is  the  county  in 

Develin,  i  Code  Rep.  (N.  Y.  Supreme  which  the  action  is  triable,  until  the 
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specially  provided  by  law  that  a  motion  may  be  made  in  the 
county  where  the  applicant,-  or  other  person  to  be  affected  thereby, 
or  the  attorney  resides.* 

Xotioiu  Without  Hotiee.  —  Where  an  order  in  an  action  may  be 
made  by  a  judge  of  the  court,  out  of  court,  and  without  notice, 

place  of  trial  is  changed  by  an  order  otherwise  have  been    properly  made, 

of  the  court.      Askins  v,    Hearns,    3  Rice  v.    Ehle.   65   Barb.   (N.   Y.)   185, 

Abb.    Pr.   (N.   Y.   Supreme   Ct.)    184;  reversed  on  another  point  in  55  N.  Y. 

Chubbuck  v,  Morrison,  6  How.  Pr.  (N.  518.     And  the  order  thus  made  is  re- 

Y.  Supreme  Ct.)  367.  visable  as  if  it  were  made  in  the  proper 

Where  no  place  of  trial  is  mentioned  county.     Rice  v,  Ehle,  65  Barb.  (N.  Y.) 

in  the  complaint,  the  motion  may  be  185. 

made  in  any  district  within  which  the  But  consenting  to  the  hearing  of  the 

action  is  properly  triable.     Hotchkiss  motion    in    another    place,    does    not 

V,  Crocker,  15  How.  Pr.  (N.  Y.  Supreme  waive   the  objection   that  the  motion 

Ct.)  336.  was  noticed   for  a  wrong  place.     Mc* 

**  In  Wheeler  v.  Maitland,  12  How.  Carthy  v.  McCarthy,  54  How.  Pr.  (N. 
Pr.  (N.  Y.  Supreme  Ct.)  35,  it  is  held  Y.  Supreme  Ct.)  97,  reversed  on  an- 
that  the  appointment  of  a  referee  resid-  other  point  in  13  Hun  (N.  Y.)  579. 
ing  in  a  different  county  does  not  A  contested  motion  cannot  be  heard 
change  the  place  of  trial;  but  the  at  a  special  term  adjourned  by  the  jus- 
learned  judge  who  gave  the  opinion  in  tice  holding  it  to  his  chambers,  except 
that  case  say$  that  it  is  pretty  clear  by  consent  of  all  the  parties.  Matter 
that  the  referee  could  not,  without  the  of  Wadley,  29  Hun  (N.  Y.)  12. 
assent  of  the  parties,  try  the  cause  else-  Proper  Connty  in  Partionlar  Gaiet.  — 
where  than  in  the  county  named  as  the  An  order  is  not  without  jurisdiction, 
place  of  trial.*'  Scrugham,  J.,  in  Brush  although  at  the  same  special  term  an 
V,  Mullany,  12  Abb.  Pr.  (N.  Y.  Su*  order  was  made  changing  the  place  of 
premeCt.)344.  See  also  Rinn  v.  Astor  trial  to  the  proper  county.  Eking  v. 
F.  Ins.  Co.,  59  N.  Y.  143.  Dayton,  (Supreme    Ct.)  4  N.   Y.    St. 

Exoqitional  Bole  in  Fint  Diitriet. —  Rep.  481,  appeal  dismissed  in   106   N. 

See  infra,  VII.  2.  b,  (t)  Rules  in  First  Y.  666. 

District.  Motions  for  allowance  in  cases  tried 

After  Jadgmont.  —  Section  769  applies  by  referee  should,  in  general,  be  made 

only  to   motions  made    before    judg-  in  the  county  where  the  judgment  was 

ment.     After  judgment  amotion  in  the  rendered.     Niver  ?/.  Rossman,  5  How. 

Supreme  Court  may  be  made  in  any  Pr.  (N.  Y.  Supreme  Ct.)  153. 

county.     But  the  papers  used  upon  the  A   motion  for  a   new  trial  must  be 

motion   must  be   filed  in    the  county  made  within  the  department  where  the 

where  the  judgment  was  entered  (Gen-  cause    is     laid,    notwithstanding    the 

eral  Rules  No.  3),  within  ten  days  after  above  provision  as  to  adjoining  coun- 

the  making  of  the  order;  and  if  not  so  ties.     Lord  v.  Wilkinson,  66   Barb.  (N. 

filed,  the  opposing  party  may  make  a  Y.)  607. 

motion   to  vacate   the  order,  in  such  1.  N.  Y.  Code  Civ.  Pro.,  §769;  Cun- 

county.     Curtis  v.  Greene,  28  Hun  (N.  ningham  v.  Widing,  5  Abb.  Pr.  (N.  Y. 

Y.)  294,  citing   Rice  v.  Ehle,  65  Barb.  Supreme  Ct.)  413. 

(N.  Y.)  185.  Whero  No  Plaoo  of  Trial  Is  Fixed.  —  If 

The  provision  of  the  Code  (sub.  4,  the  summons  and  complaint  are  defect- 

§  401;    Code  Civ.  Proc,  g  769),  that  ive  in  not  fixing  a  place  for  trial  of 

motions    must  be    made    in    the   dis-  the  action,  the  defendant  may  move  to 

trict  in    which  the  action  is  triable,  strike  out  complaint  for  irregularity  in 

or  in  an  adjoining  county,  etc.,  refers  the  district  where  he  resides  as  well  as 

to   motions   in  an  action   while  it  is  in  that  in  which  the  plaintiff  resides, 

pending,  or  such  as  relate  in  some  way  as  the  action  is  in  fact  triable  in  either 

to  its  pendency  or  procedure.     Phillips  district.  Hotchkiss  v,  Crocker,  15  How. 

V.  Wheeler,  67  N.  Y.  104.  Pr.  (N.  Y.  Supreme  Ct.)  336.     See  also 

Conient.  —  A    motion    made    in    the  Johnston  v,  Bryan,  5  How.  Pr.  (N.  Y. 

proper  county    may,   by    consent,    be  Supreme  Ct.)  355;  Davison  r.  Powell, 

heard  and  determined  in  any  county  13     How.   Pr    (N.    Y.    Supreme    Ct.) 

in  the  state,  even  where  it  could  not  287. 
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and  the  particular  judge  is  not  specially  designated  by  law,  it 
may  be  made  by  any  judge  of  the  court,  in  any  part  of  the  state; 

or,  except  to  stay  proceedings  after  verdict,  report,  or  decision, 
by  a  justice  of  the  supreme  court,  or  by  a  judge  of  a  superior  city 

court  within  the  city  wherein  his  court  is  located,  or  by  the 
county  judge  of  the  county  where  the  action  is  triable,  or  in 
which  the  attorney  for  the  applicant  resides.* 

1.  N.  Y.  Code  Civ.  Pro.,  §  772;  Hull  the  day  for  which  the  notice  is  given 
V.  Hart,  27  Hun  (N.  Y.)  21;  Silver  or  the  order  to  show  cause  is  return- 
Creek  Bank  v.  Browning,  16  Abb.  Pr.  able.  Defaults  for  not  making  such 
(N.  Y.  Supreme  Ct.)  272;  Adams  v,  motions  can  be  moved  before  such  jus- 
Sage,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  tice  only.  Chambers,  during  vacation, 
18;  Sisson  V.  Lawrence,  16  Abb.  Pr.  is  regularly  held  in  the  general  term 
(N.  Y.  Supreme  Ct.)  259  note,  25  room.  During  term  time,  motions  on 
How.  Pr.  (N.  Y.)435;  Otis  v.  Spencer,  notice,  and  orders  to  show  cause,  in 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  171;  the  absence  of  the  opposing  attorney. 
Hazard  v.  Wilson,  3  Abb.  N.  Cas.  (N.  or  counsel,  can  be  moved  only  before 
Y.  C.  PI.)  50;  Marks  v.  King,  13  Abb.  the  justice  who  holds  the  special  term. 
N.  Cas.  (M.  Y.  Supreme  Ct.)  374;  Ask-  Motions  to  discharge  such  notices  or 
ins  V.  Hearns,  3  Abb.  Pr.  (N.  Y.  Su-  orders  to  show  cause,  on  account  of 
preme  Ct.)i84;  Chubbuck  v.  Morrison,  the  default  of  the  party  serving  them 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  367.  to  bring  them  on,  can  be  made  before 

*'  The   limitation,  contained    in  the  such  justice  only.      When   the  attor- 

last  section,  of  the  county  judges,  who  neys  or  counsel  of  both  parties  attend, 

may  make  an  order,  does  not  apply  to  thfey  may  be  heard  before  any  justice 

a  case  where  it  is  prescribed  in  this  of  the  court  who  is  disengaged.     But 

act.  in  general  words,  that  a  particular  there  is   but  one  place  where  defaults 

order  may  be  made  by  a  county  judge,  can    be   taken    on  the  failure  of  the 

or  by  any  county  judge."     N.  Y.  Code  attorney  serving  a  notice  or  order  to 

Civ.  Pro.,  §  773.  show  cause  to  bring  on  his  motion,  or 

**  Where   notice    is   not   required   to  on  the  failure  of  the  attorney  on  whom 

be  given,  there  the  application  is  not  it    is    served    to  appear   and    oppose, 

within  the  terms  of  the  restraint  created  Cobb  v.   Lackey,   2  Abb.    Pr.  (N.   Y. 

by  this  section  [§  769],  and  it  may  be  Super.  Ct.)  158. 

made  elsewhere,  for  the  special  term,  Saperior  Ci^  Court.  —  Under  the  pro- 

when  not  restrained  by  statutory  pro-  visions  of  Code   Civ.    Pro.,   §   772,  a 

visions,  may  hear  and  dispose  of  appli-  judge  of  the  Superior  City  Court  could 

cations  for  orders  in  the  course  of  legal  make  an  order  in  a  cause  pending  in 

proceedings,   wherever  it  may  at  the  any  court  which  a  judge  of  that  court 

time  be  held.    The  jurisdiction  in  such  a  could  make  out  of  court,  provided  it 

case  is  necessarily  of  a  general  charac-  was  made  in  the  city  where  his  court 

ter,  and  not  restricted  to  the  district  in  was  located.     Evert  v,  Duden,  5  N.  Y. 

which  the  court  may   be   held.     This  Month.  L.  Bui.  88. 

follows  from  the  nature  of  the  court  By   the   new  constitution,   Superior 

itself,  which  is  authorized  to  exercise  City  Courts  have  been  abolished  from 

the  authority  of  the  Supreme  Court  of  and  after  January  i,  1896.  and  the  ac- 

the  state;  and  this  conclusion  has,  to  a  tions  and  proceedings  pending  in  such 

certain  extent,  been  sanctioned  by  the  courts     transferred     to     the  Supreme 

cases  of  Rice  v,  Ehle,  65  Barb.  (hf.  Y.)  Court.     Const.,  art.    6,   g  5  (Amend- 

185:    Tracy  v.  Talmadge,  i  Abb.   Pr.  ment    of    Convention  of  1894,  ratified 

(N.   Y.    Supreme  Ct.)    463;    Wells    v,  Nov.  6,  1894). 

Jones,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  TnaiCBr  of  Motion. — "  Where  notice 

20."     Erisman   v.    Pidcock,   62    How.  of  a  motion  is  given,  or  an  order  to 

Pr.  (N.  Y.  Supreme  Ct.)  327.  show   cause  is    returnable,    before    a 

TMation  and  Torm  Time.  —  Motions  judge,  out  of  court,  who,  at  the  time 

upon  notice,  or  orders  to  show  cause,  fixed  for  the  motion,  is  or  will  be  ab- 

can  be  moved  in  vacation,  in  the  ab-  sent,  or  unable,  for  any  other  cause,  to 

sence  of  the  adverse  party,  only  before  hear  it,  the  motion  maybe  transferred, 

the  justice  who  sits  at  chambers,  on  by   his  order,  made  before  or  at  that 
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notion  in  Sereral  Aotioni.  —  Where  one  motion  is  necessarily  made 
and  entitled  in  several  actions  pending  in  different  counties  and 
judicial  districts,  the  rules  just  given  do  not  apply.* 

b.  Exceptional  Rules  — (i)  i?«/^j  in  First  District.— 
Owing  to  the  press  of  business  in  the  first  judicial  district,  it  has 
been  excepted  from  the  operations  of  the  general  rules  which 
have  been  given,  and  motions  in  this  district  are  governed  by 
special  rules  which  do  not  prevail  elsewhere. 

Court  or  Jndgo.  —  Thus  in  the  first  judicial  district  a  motion  which 
elsewhere  must  be  made  in  court  may  be  made  to  a  judge  out  of 
court,  except  for  a  new  trial  on  the  merits.* 

What  County  or  Diitriot.  —  So  also  where  an  action  is  triable  in  the 
first  district  a  motion  upon  notice  must  be  made  in  that  district, 
and  cannot  be  made  in  an  adjoining  county  or  elsewhere.*  And 
conversely,  where  an  action  is  triable  elsewhere  than  in  the  first 

time,  or  by  the  written  stipulation  of  cault  v,  Boucicault,  21  Hun  (N.  Y.) 
the  attorneys  for  the  parties,  to  an-  431;  Lowber  v.  New  York,  5  Abb.  Pr. 
ether  judge,  before  whom  it  might  have  (N.  Y.  Supreme  Ct.)  325;  Disbrow  ». 
been  originally  made."  N.  Y.  Code 
Civ.  Pro.,  §  771. 

1.  Phillips  V,  Wheeler,  16  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  242,  2  Hun 
(N.  Y.)  603.  6  Thomp.  &  C.  (N.  Y.)  306. 
affirmed  67  N.  Y.  104,  decided  under 
Code,  §  401,  which  is  in  substance  the 
same  as  Code  Civ.  Pro.,  §  769,  and 
holding  that  the  case  was  governed  by 
Rule  97  (Hun's  Court  Rules,  Rule  84), 
applying  to  cases  not  regulated  by 
statute.  See  generally  as  to  motions 
which  concern  several  actions,  Bennett 
V.  Leroy,  5  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  156;  Cooke  V,  Smith,  7  HiU  (N. 
Y.)  186;  Alcott  V,  Davison,  2  How.  Pr. 
(N.  Y.  Supreme  Ct.)  44;  Dederick  v. 
Hoysradt,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  350,  3  Code  Rep.  (N.  Y.)  86;  lack- 
son  V.  Sheldon,  9  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  127. 

Consolidation.  —  A  motion  to  consoli- 
date may  be  made  anywhere  in  the 
district  containing  the  county  in  which 
either  action  is  triable.  Phillips  v. 
Wheeler,  67  N.  Y.  104;  Percy  v,  Sew- 


FcJlger,  5  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
53;  Boegler  v.  Eppley,  40  Hun  (N.  Y.) 
523;  Lachenmeyer  v.  Lachenmeyer,  26 
Hun  (N.  Y.)  542. 

In  the  first  district  an  order  made  by  a 
judge  at  chambers  operates  as  an  order 
of  the  court.  Disbrow  v.  Folger,  5  Abb. 
Pr.  (N.  Y.  Supteme  Ct.)  53.  Besides,  an 
order  made  at  chambers  in  this  district 
is  always  made  during  the  term  of  the 
court,  as  a  special  term  is  always  held 
during  the  hours  of  attending  at  cham- 
bers. Main  v.  Pope,  16  How.  Pr.  (N. 
Y.  Supreme  Ct.)  271. 

8.  Code  Civ.  Pro.  (N.  Y.),  %  769; 
Dupignac  v.  Van  Buskirk,  44  Hun  (N. 
Y.)  45;  Hull  V.  Hart,  27  Hun  (N.  Y.) 
21;  Sumner  v.  Osborn,  22  Hun  (N.  Y.) 
13;  Lord  V.  Wilkinson,  66  Barb.  (N. 
Y.)  607;  Curtis  V.  Greene,  28  Hun  (N. 
Y.)  294;  Cunningham  v.  Widing,  5 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)4i3;  Phil- 
lips V.  Wheeler,  67  N.  Y.  104,  affirming 
2  Hun  (N.  Y.)  603;  Wells  v.  Jones,  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  20;  Dar- 
row  V.  Morgan,  65  N.  Y.  333;    Hun  v. 


ard,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Salter,   92    N.   Y.   651;    Thompson   v. 

326.     But  where  one  of  the  actions  was  Thompson,  52  Hun  (N.  Y.)  117,  16  Civ. 

in   the   first  district  and  the  other  in  Pro.  Rep.   (N.   Y.)  317;    Fort  Edward 

Kings  county,  an  order  consolidating  Nat.  Bank  v.  Goodwin,  6  Hun  (N.  Y.) 

the  actions  made  in  Kings  county  was  481;    Phoenix     Foundry,    etc.,   Co.   v, 

held  to  be  contrary  to  the  prohibition  North  River  Constr.    Co.,  6  Civ.  Pro. 


of  the  statute  relating  to  actions  triable 
in  the  first  district.  Dupignac  v.  Van 
Buskirk,  44  Hun  (N.  Y.)  45,  12  Civ. 
Pro.  Rep.  (N.  Y.)  351.  See  infra,  VH. 
2.  b.  (i)  Rules  in  First  District, 

8.  Code  of  Civ.  Pro.  (N.  Y.),  §  770. 
See  also  Code  of  Pro.,  §  401;  Bouci- 


Rep.  (N.  Y.  Supreme  Ct.)  106;  Aitrill 
V.  Rockaway  Beach  Imp.  Co.,  25  Hun 
(N.  Y.)  377. 

Ex  Parte  Motions.  —  The  rule  slated 
in  the  text  applies  only  to  motions 
made  upon  notice,  and  an  order  which 
may  be  made  ex  parte  may   be  moved 
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district,  a  motion  upon  notice  cannot  be  made  in  the  first  dis* 
trict.* 

FlMt  ^pMiaUy  SidfMtad  \(f  law.  —  These  general  rules  for  the  first 
district,  like  all  other  general  rules,  must,  of  course,  yield  in  a  case 
where  it  is  specially  orescribed  by  law  that  a  motion  can  be  made 
in  a  particular  place.^ 

(2)  RuUs  as  to  Vacating  or  Modifying  Orders. — The  excep- 
tional rules  as  to  where  and  before  whom  motions  to  vacate  or 
modifv  orders  must  be  made  rest  upon  the  principle  and  policy 
that  the  decisions  or  orders  of  an  absent  judge  ought  not  to  be 
interfered  with,  or  reviewed,  or  revised  by  another  judge  of  only 
co-ordinate  authority.* 

OviUr  of  Jttdgo.  —  A  motion  to  vacate  or  modify  an  order  made  by 
a  judge  out  of  court  should  be  made  either  to  the  judge  who 
made  the  order,^  or  to  the  court  wherein  the  action  is  pending, 

for  before  a  judge  out  of  court  in  any  8.  Morris  v.  Brower,  4  Sandf.  (N. 
pari  of  the  state.  Hull  v.  Hart,  27  Y.)  701*  Rvle  t/.  Harrlnf^ton,  4  Abb. 
Hun  (N.  \.)  M-  Pr.  (N.  Y.  Supreme  Ct.)42i»  14  How. 


1.  Code  Civ.  Pro.  (N.Y.),  8  769;  Canal  Pr.  (N.  Y.)  59;   Jackson  r.   Fassett,  9 

:N.  Y.)  587.  I  Abb.  Pr.  (N.  Y.   - 
r.  (k. 

Y.)  452;  Harris  v,  Clark,  10  How.  Pr.  ton   F.   Ins.   Co.,   8  Abb.    Pr.   (N.  Y. 


Bank  v.  Harris,  19  Barb.  (N.  Y.)  587,  x    Abb.  Pr.  (N.  Y.  Supreme  Ct.)  137,  17 
Abb.  Pr.  (N.  Y.)  192.  10  How.  Pr.  (N.     How.  Pr.  (N.  Y.)453;  Nesmith  ».  Clin. 


(N.  Y.  Supreme  Ct.)  415;   Wheeler  v.  Super.   Ct.)  141;    Mayer  v.  Apfel,    a 

Maitland.  12  How.  Pr.  (N.  Y.  Supreme  Sweeny  (N.  Y.)  729;    Hart  v.  Butter* 

Ct.)  3}:  Wheeler  v,  Millar,  61  How.  Pr.  field.  3  Hill  (N.  Y.)  456. 

^.    Y.   Supreme   Ct.)   396.    See    also  The  legislature   never    intended  to 

rort  Edward  Nat.  Bank  v.  Goodwin,  6  impose  upon  the  judges  the  duty  or 

Hun  (N.  Y.)  481.  confer  the  right  to  review  at  chamberi 

The  fact  that  a  cause  triable  in  an-  each  others'  ex  parti  orders.     Cayuga 

other  county  has   been  referred  to  a  County  Bank  t^.  Warfield,  13  How.  Pr. 

referee  in  the  first  district  does  not  (N.  Y.  Supreme  Ct.)  439. 

change  the  place  of  trial  of  a  cause  and  VoUm  of  Motion,  —  As  to  when  such 

does  not  authorize  a  motion  in  such  motions  must    be   made   upon   notice 

cause  ,to  be  made  in   the  first  district,  and  when  they  may  be  made  ex  par U^ 

Wheeler  w.  Maitland,  X2  How.  Pr.  (N.  see  infra^  IX.  Notice  of  Motion, 

Y.  Supreme  Ct.)  35.  4.  Herzig  v,  Metzger,  62  How.  Pr. 

Xxoeptionf.  —  A  motion  to  require  an  (N.  Y.  Marine  Ct.)  ^55;  Marks  v.  King, 

attorney  to  give  up  to  his  client  papers  13  Abb.  N.  Cas.  (N.  Y.  Supreme  Ci.) 

!n  a  suit  is  not  necessarily  a  motion  In  ^74;   Ward  i/.  Sands,  10  Abb.  N.  Cas. 

such  suit,  and  may  be  made  in  the  first  (N.  Y.  Supreme  Ct.)  60;  Levy  v»  Loeb, 

district  although  the  action  is  triable  5  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  157; 

elsewhere.    Cunningham  v.  Widing,  5  Peck  v,  Yorks,  41  Barb.  (N.  Y.)  547. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  413.  affirming  24  How.    Pr.    (N.   Y.)    363; 

In  Wells  V,  Jones,  2  Abb.  Pr.  (K.  Y.  Morehouse  v,  Yeager,  41  N.  Y.  Super. 

Supreme  Ct.)  20,  it  was  held  that  an  Ct.  po6;  Cayuga  County  Bank  i/.  War- 

application  for  an  order  of  supersedeas  field,  13  How.  Pr.  (N.  Y.  Supreme  Ct.) 

under  2  Rev.  Stat.  556,  §§  36,  37,  may  430. 

be  made  to  a  judge  of  the  first  district,  In  Van  Kleeck  v.  Nichols,  63  How. 

although  the  action  is  triable  elsewhere.  Pr.  (N.  Y.  Supreme  Ct.)403,  an  ex  parti 

It  is  a  motion  excepted  from  section  order  vacating  a  stay  of  proceedings 

40Z  of  the  code  b^  section  471,  which  granted  by  another  judge  was  set  aside 

preserves  the  existing  statutory  reme-  on  the  ground  that  an  order  can  be  va« 

dies  not  inconsistent.      Compare  Stur<  cated  without  notice  only  by  the  judge 

fess  V,   Weed,    13   How.    Pr.(  N.    Y.  who  made  the  order.    See  also  Swift 

opreme  Ct.^  130.  v.  Wylie,  5  Robt.  (N.  Y.)  641. 

%,  See  Code  Civ.  Pro.  (K.  Y.),  {^  769,  As  to  necessity  of  notice  of  such  mo> 

773.  tion«  aee  in/ra^  IX.  Notice  of  Motion^ 
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whether  held  by  the  judge  who  made  the  order  or  by  another 
judge.* 

Court  Orders.  —  A  motion  to  vacate  or  modify  an  order  made  by 
the  court  as  distinguished  from  the  judge  thereof  should  be  made 
to  the  court  in  the  same  district,*  and  such  court  has  power  to 
vacate  or  amend  orders  made  at  a  special  term  of  the  same  court, 
although  held  by  a  different  judge.*     But,  in  accordance  with  the 

1.  West  Side   Bank  v.  Pugsley,    12  of  the  proceedings,  shall  be  made  only 

Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  28,  47  to  the  same  judge  or  to  the  court.     If 

N.   Y.   368;    Woodruff    v.    Fisher,    17  it  is  made  to  another  judge,  out  of 

Barb.   (N.   Y.)  224;    Genesee  Bank  v,  court,    an    order    granted    thereupon 

Spencer,  15  How.  Pr.  (N.  Y.  Supreme  must   be   vacated    by   the  judge  who 

Ct.)  14;  Cayuga  County  Bank  v.  War-  made  it,  or  if  he  is  absent  or  otherwise 

field,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  unable  to  hear  the  application,  by  any 

439;  Ramsey  v.  Erie  R.  Co.,  7  Abb.  Pr.  judge  of  the  court,  upon  proof,  by  affi- 

N.  S.  (N.  Y.  Supreme  Ct.)  156,  38  How.  davit,  of  the  facts.     Code  Civ.  Pro.,  § 

Pr.  (N.  Y.)  193;    Sutton  v.  Sabey,  22  776.      This   section    was  construed   in 

Hun  (N.  Y.)  557;  People  v.  Cooper,  57  People  v.  Cooper,  57  How.  Pr.  (N.  Y. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  463.  Supreme  Ct.)  463,  wherein  it  was  held 

Bemedy     for     Irregnilar     Yaeation.  —  that  Code  Civ.  Pro.,  §  722,  authorized  a 

There  is  no  authority  for  one  justice  of  special  term  at  chambers  in  the  district 

this  court  to  vacate  an  order  made  by  wherein  a  proceeding  is  pending  to  va- 

another  justice,  except  upon  notice  to  cate  an  order  made  by  a  judge  out  of 

the  parties   who  have  a   right   to  be  court,  and  that  section  776  contains  no 

heard.     But  such  an  order  cannot  be  limitations   of   the  general   powers  of 

disregarded,  and  it  seems  it  can  be  cor-  the   court,  but   merely   prescribes  the 

rected  only  upon  appeal,  or  by  the  same  practice  to  be  pursued  upon  a  second 

justice  who  made  it,  upon  a  motion  be-  order  when  the  same  has  been  previ- 

fore   him   for   that  purpose.     Swift  v,  ously   refused  or  granted  upon  terms 

Wylie,  5  Robt.  (N.  Y.)  641.  by  another  judge. 

Under  Code  Civ.  Pro.,  §  772,  when-  2.  Fort  Edward  Nat.  Bank  7f.  Good- 

ever  a  judge's  ex  parte  order  '*  grants  win,  6  Hun  (N.  Y.)  481,  holding  that  a 

a  provisional  remedy,  it  can  be  vacated  motion  in  one  district  of  the  Supreme 

only  ill  the  mode  specially  prescribed  Court  to  set  aside  an  order  granted  on 

by  law;    in  any  other  case  it  may  be  full  hearing  in  another  district,  in  an 

vacated  or  modified  without  notice  by  action  there  pending,  is  improper  even 

the  judgs  who  made  it,  upon    notice  though  the  order  affects  the  conduct  of 

by  him  or  by  the  court."  the  action  in  the  district  where  the  mo- 

In  McCarthy  v.  McCarthy,  13  Hun  tion  is  made.  See  also  Phoenix  Foun- 
(N.  Y.)  579,  it  was  held  that  an  order  dry,  etc.,  Co.  v.  North  River  Constr. 
for  substituted  service  did  not  grant  a  Co.,  6  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
provisional  remedy  within  the  mean-  Ct.)  106,  33  Hun  (N.  Y.)  156;  Phillips 
ing  of  the  above  statute,  and  that  v.  Wheeler,  67  N.  Y.  107. 
under  such  statute  the  judge  who  A  Xotion  for  a  Besettlement  of  Find- 
granted  the  motion  had'  jurisdiction  to  ings  of  law  on  the  ground  that  they  are 
entertain  a  motion  to  vacate  or  modify  not  in  accordance  with  the  facts  found 
his  order.  See  also  Peck  v.  Yorks,  24  and  the  opinion  will  be  denied  when 
How,  Pr.  (N.  Y.  Supreme  Ct.)  363,  made  before  a  judge  other  than  the  one 
affirmed  41  Barb.  (N.  Y.)  547;  Bruce  trying  the  case.  Silverstein  v.  Vulte, 
V.  Delaware,  etc..  Canal  Co.,  8  How.  45  N.  Y.  Super.  Cr.  590.  But  see  Dink- 
Pr.  (N.  Y.  Supreme  Ct.)  440;  Mills  v.  elspiel  v.  Levy,  12  Hun  (N.  Y.)  130. 
Thursby,  i  Code  Rep.  (N.  Y.  Supreme  8.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
Ct.)  121.  (N.  Y.)  637,  wherein  Cardozo,  J.,  in  the 
If  an  application  for  an  order,  made  course  of  an  able  and  elaborate  opin- 
to  a  judge  of  the  court  or  to  a  county  ion,  said:  **  The  application  is  to  the 
judge,  is  wholly  or  partly  refused,  or  court  —  not  to  the  judge  —  and  any  ap- 
granted  conditionally,  or  on  terms,  a  plication  which  the  court  may  entertain 
subsequent  application  in  reference  to  may  always  be  made  to  the  court,  how- 
the  same  matter,  and  in  the  same  stage  ever  it  is  constituted.**    See  also  Selden 
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principle  of  policy  already  stated,  it  has  become  a  well-established 
rule  of  practice  not  to  exercise  this  power,  and  the  motion  must 
be  made  to  a  term  held  by  the  same  judge  who  granted  the 
order,^  except,  perhaps,  in  a  case  where  the  policy  of  the  rule  is 
cleariy  not  applicable.* 

Yin.  Mahkeb  of  Motivo— 1.  Formal  Beqnisites  —  In  General  — 
Todudoal  EzMtaoM.  —  Motions  when  in  writing  need  not  be  drawn 
with  the  technical  exactness  required  in  pleading,'  for  even  a 
written  motion  is  not  a  pleading.* 

Olorioal  Errors  may  be  disregarded.^ 

V,   Christophers,    i    Abb.    Pr.  (N.   Y.  it    is  impossible  to  move  before  the 

Supreme    Ct.)    272;     BoUes    v.    Duff,  judge  who  made  the  order.     The  busi- 

56  Barb.  (N.  Y.)  567;    Buckingham  v.  ness  of  the  court  must,  nevertheless,  be 

Dickinson,  54  N.  Y.  68a;    Bourdon  v.  transacted  by  the  court,  by  whomsoever 

Martin,  74  Hun  (N.  Y.)  246,  aMrmed  it  is  held. 

without    opinion    in    142  N.   VT    669;  Default  Orders.  —  The  rule  does  not 

Kamp  V.  Kamp,  59  N.  Y.  ai2;  Matter  apply  to  orders  by  default,  because  in 

of  Hartman,  23  N.  Y.  Wkly.  Dig.  128.  such  case  the  reason  of  the   rule  fails. 

1.  People  V.  National  Trust  Co.,  31  BolLes  v.  Duff,  56  Barb.  (N.  Y.)  567; 

Hun  (N.  Y.)  20;  Fisher  v.  Hepburn,  48  People  v.  National  Trust  Co.,  31  Hun 

N.  Y.  41,  wherein  the  Court  of  Appeals  (N.  Y.)  20;  Thompson  v,  Erie  R.  Co., 

reversed  an  order  of  the  general  term  9  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

affirming  an  order  of  the  special  term  233;    Matter    of    Hartman,   23   N.   Y. 

made  in  violation  of  this  rule  of  prac-  Wkly.  Dig.  128. 

tice.  The  court  said:  '*  It  would  be  a  A  Xoiioii  on  Ftffther  Faets  for  a  new 
very  unwise  administration  of  justice  or  different  order  does  not  fall  within 
and  lead  to  much  vexatious  litigation,  the  rule.  Selden  v,  Christophers,  I 
if  a  judge  holding  one  special  term  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  272;  Bel- 
could,  upon  mere  motion,  set  aside  the  mont  v,  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
decision  and  judgment  of  another  637;  RiggfS  v.  Pursell,  74  N.  Y.  370, 
judge  at  special  term  upon  allegations  wherein  it  was  held  that  after  the 
that  the  latter  had  erred  as  to  any  of  determination  of  the  cause  by  the  ap- 
the  questions  submitted  for  his  deter-  pellate  court,  the  court  of  original 
mination."  jurisdiction  has  no  power  to  modify 

The  doctrine   of  this  case   was   re*  the  judgment  entered  as  the  result  of 

affirmed  in   Kamp  v.  Kamp,  59  N.  Y.  the  appeal;    but    that  the  affirmance 

212,  wherein  it  was  said  that  the  true  does  not  preclude  the  court  below  from 

reason  of  the  rule  *'  rests  not  so  much  granting  leave  to  renew  it  on  further 

on  a  want  of  power  to  correct  what  has  facts. 

been  mistakenly  done  as  the  confusion  Order  Kade  in  Wrong  Plaee.  —  A  mo- 

and  vexatious  litigation  that  would  be  tion   to    vacate    an   order  made  in  a 

likely  to  arise  from  so  unwise  a  course  wrong  place  does  not  come  within  the 

in     the    administration     of     justice."  rule  and  should  properly  be  made  in 

Elsewhere     the     court    further    said:  some  county  wherein  a  motion  in  the 

**  The  reason  of  the  rule,  which  is  sim-  action  could  properly  be  made.     Attrill 

ply  one  of  convenience,  does  not  apply  v,  Rockaway  Beach  Imp.  Co.,  25  Hun 

when    the    court    is   entirely  without  (N.  Y.)  376;  Fitch  v.  Hall,  18  How.  Pr. 

jurisdiction,   and   the   whole   proceed-  (N.    Y.  Supreme  Ct.)  314;    Seaman  v, 

ing,  including  the  order  of  judgment.  Whitehead,  78  N.  Y.  308. 

\^  coram  non  jtuiice  and  void.     One  is  8.  Logan  v.  Steel,  7  J.  J.  Marsh.  (Ky.) 

not  bound  to  appeal  from  a  void  order  42;  Lashley  v.  King,  20  Ind.  232.  hold- 

or  judgment,   but  may   resist  it  and  ing  that  a  written  motion  pending  a 

assert    its    invalidity    at    all    times."  cause  may  be  sufficient  though  it  would 

See  prenerally  SUverstein  v.  Vulte,  45  be  defective  as  a  complaint. 

N.   Y.   Super.    Ct.  590;   Dinkelspiel  v.  4.  Adler  v.  Lang,  26  Mo.  App.  226. 

Levy,  12  Hun  (N.  Y.)  130.  6.  Theile   v.  Chicago  Brick  Co.,  60 

S.  Certainly  the  rule  does  not  apply  111.  App.  559.  holding  that  where  it  is 

where  by   reason  of  death,  disability,  apparent   that   an   error  in   a   motion 

expiration  of  office,  or  other  like  causes,  is  merely  a  clerical  one,  as  where  the 
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BraidtM  and  latorlliMatlonf.  —  But  where  the  motion  papers  are 
defaced  with  erasures^  interlineationsi  etc«i  the  motion  may  be 
refused,* 

Xttion  Open  to  Otifectlan  Baiiad*  —  So,  also,  where  the  motion  papers 
are  subject  to  the  same  objection  as  they  seek  to  raise  in  the 
adversary's  proceedings,  the  motion  will  be  denied.' 

Xotioiia  and  (MEm  GonditioBed  upon  the  court's  making  a  certain 
ruling  in  advance  may  be  refused.' 

Place  and  Time.  —  The  motion  need  not  show  that  it  was  made  in 
the  proper  county,*  or  that  it  was  made  in  proper  time,*  as  these 
are  matters  to  be  shown  in  opposition.* 

An  dijeotlon  to  the  ^onn  of  the  motion  papers  must  be  taken  before 
the  motion  is  discussed,  as  the  entering  in  to  the  argument  will  be 
deemed  to  be  a  waiver  of  all  mere  formal  objections.'' 

2.  Oral  or  Written.  —  in  the  Absence  of  Any  Statute  or  Btde  of  court  to 
the  contrary,  motions  need  not  be  in  writing,®  though  it  has  been 

word  **  defendant"  is  uted  in  place  of  Oljeotiona   Fliat  Bailed  on  AppeaL  — 

the  word  "  plaintiff,"  the  dear  Intent  Defects  which  might  have  been  reme- 

may  bt  followed  and  the  mistake  dis>  died  at  the  trial  by  amendment  cannot 

regarded.  be  raised  for  the  first  time  on  appeal. 

1.  Henry  v.  Bow,  20  How,  Pr.  (N.  Y.  Jackson  v.  Smith,  16  Abb.  Pr.  (N.  Y. 

Supreme  Ct.)  215.  C.  PI.)  201,  25  How.  Pr.  (N.  Y.)  476. 

8.  Sawyer  v,  Schooiimaker,  8  How.  8.  Caiifomia,  —  People  v.  Ah  Sam, 

Pr.  (N.  Y.  Supreme  Ct.)  198,  wherein  a  41  Cal.  645. 

motion  to  set  aside  the  proceedings  be-  ///iWix. -^  Reilly  v.  Wilkins,  67  111. 

cause   the   folios   were   not  numbered  A  pp.   104;    Washington  Park  Club  1/. 

was  denied  with  costs  because  the  mo-  Baldwin,  59  111.  App.  61;  Pick  v.  Glick- 

tion  papers  were  open  to  the  same  ob-  man,  54  111.  App.  646. 

jection.     Hawley  v.  Donnelly,  8  Paige  Indiana.  -^  Swinney     v.     Nave,     22 

(N.  Y.)  415,  holding  that  where  the  Ind.   178;   St.    Louis,  etc.,  R.  Co.  v. 

party  who  founds  the  application  upon  Vallrius,  56  Ind.  5x1. 

papers  wrongly  entitled  asks  to  have  Kansas,  —  White-Crow      v.     White- 

his  adversary's  proceedings  set  aside  Wing,  3  Kan.  277. 

for  a  technical  defect,  he  will  be  held  But   see    Lewis    v.   Firemen's  Ins. 

to  strict  rules,  and  his  motion  will  be  Co.,  67  111.  App.  195. 

denied.  In  Martin  v,  Bevan,  58  Ind.  282,  it 

8.  Lee  v.  McLeod,  15  Nev.  158.  was  held  that  a  motion  might  be  made 

4.  Newcomb  v.   Reed,  14  How.   Pr.  either  orally  or  in  writing. 

(N.  Y.  Supreme  Ct.)  100,  wherein  the  Whan  Written  Xotion  Is  Heoesiary.  — 

case    of    Schemerhorn    t/.    Develin,    i  '*  A  motion  made  during  the  progress 

Code   Rep.   (N.   Y.   Supreme   Ct.)   13,  of  a  case,  for  the  allowance  of  any  priv* 

where  a  contrary  holding  was  made,  ilege  or  the  adjudication  of  any  right 

was  said  to  have  been  published  with>  which  may  fall  within  the  pleadings  of 

out  any  knowledge  of  or  preparation  a  cause  pending  in  the  superior  court, 

by  the  judges,  and  that  if  the  decision  may  be  made  orally,  as  well  as  in  writ^ 

was  ever  made  as  stated,  it  was  made  ing,  and  if  the  judgment  of  the  court 

without    due  consideration  and    was  pronounced  upon  such  motion  be  reg* 

erroneous.     But  see  Dodge  v.  Rose,  i  istered  upon  the  minutes  of  the  court, 

Code  Rep.  (N.  Y.  Supreme  Ct.)  123.  this  will  suffice  to  sustain  the   judg- 

6.  Barber  v.  Bennett,  4  Sandf.  (N.  ment.     But  where  it  is  sought  to  in- 

Y.)    705;    Roosa    V,  Saugerties,   etc.,  voke  the  powers  of  the  court  touching 

Turnpike  Road  Co.,  8  How.  Pr.  (N.  Y.  matters  which  lie  outside   the  plead- 

Supreme  Ct.)  237.  ings,  though  in  some  sense  pertinent 

6.  See  cases  cited  in  the  last  two  to  the  cause,  the  court  can  acquire 
notes.  jurisdiction    for    that    purpose    only 

7.  Roosevelt  v.  Dean,  3  Cai.  (N.  Y.)  through  the  means  of  a  written  appli- 
105.  cation  or  motion  for  the  relief  desired; 
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said  to  be  the  better  practice  in  all  cases  to  reduce  the  motion  to 
writing  or  to  have  it  entered  in  the  minutes  of  the  court. ^ 

Mottonf  tf  Coiine  in  Pi^iim  of  OaiiM.  —  But  even  a  rule  requiring 
motions  to  be  made  in  writing  and  filed  does  not  apply  to 
motions  of  course  made  in  the  progress  of  the  cause,  to  which 
general  rules  cannot  apply.* 

Tiow  tint  XotioiiB  Art  HaoeoMrlly  Oral.  —  Indeed,  it  has  been  insisted 
in  numerous  cases  that  all  motions  are  necessarily  oral,  and 
although  in  practice  the  form  of  the  application  is  often  reduced 
to  writing  and  filed,  this  in  itself  does  not  constitute  the  making 
of  a  motion.' 

Two  Methodf  of  MoTing.  —  In  fact,  two  methods  of  moving  prevail 
in  American  practice.  In  some  jurisdictions  the  practice  is  to 
file  with  the  clerk  a  written  statement  that  the  party  moves  the 
court  for  certain  specified  relief,  and  to  give  the  adverse  party,  in 
advance  of  the  hearing,  a  copy  of  this  statement.  In  other  juris- 
dictions it  is  the  practice  to  serve  on  the  adverse  party  written 
notice  that  the  motion  will  be  made  at  a  time  and  place  named, 
for  certain  specified  relief,  and  then  at  the  time  ancl  place  desig- 
nated to  move  orally  for  such  relief.  In  this  latter  method  the 
written  notice  of  motion  corresponds  substantially  with  the  writ- 
ten motion  in  the  former.* 

A  Vrltten  Speciiloation  of  tho  Groniidf  or  reasons  upon  which  the 
motion  is  baised  is  sometimes  required  by  statute    or  rule   of 

and  this  is  true,  wheUier  such  collateral  Mattress  Co.,   79   Iowa    415,   holding 

matter  be  between   the  same  parties  that  a  motion  to  instruct  the  jury  to 

who  are  at  issue  upon  the  main  case,  render  a  verdict  for  the  defendant  on 

or  be  between  one  of  the  parties  to  the  the  evidence  is  not  such  a  motion  as 

main    case    and    a    stranger    to    the  need  be  in  writing;   Bishop  v.   Vose, 

record."      Smith  t/.   Equitable  Mortg*  27  Conn,   i,  holding  that  a  motion  to 

Co.,  98  Ga.  240.  strike  a  case  from  the  docket  for  want 

1.  Herrlich    v,    McDonald,   80   Cal.  of  jurisdiction  is  merely  a  mode  of  call- 
472.  ing  the  attention  of  the  court  to  the 

JCotloas     flhould    Bo    in   Writing.  —  factt  appearing  of  record,  and  is  itself 

Matthews  V.  Blossom,  15  Me.  400;  Chi*  no  part  of  the  record  of  the  case  and 

cago,  etc.,  R.  Co.  v,  Goff,  15S  111.  453 !  <nay  be  made  orally. 

Hay  V.  Sute,   58   Ind.   337;    Morse  v,  S.  People  v.  Ah  Sam,  41  Cal.   645, 

Swan,  2  Mont.  306,  holding  that  if  an  holding  that  on  appeal  the  form  of  the 

attorney  desires  to  obtain   advantage  application    filed    is    not  evidence  of 

of  any  motion  decided  in  his  favor  he  the    application    or    motion    actually 

should  make  it  in  writing  or  see  that  made, 

it  is  made  matter  of  record.  4.  Tor  mnstratiom  as  to  the  former 

2.  Johnson  v,  Adleman,  35  III.  265;  manner  of  moving,  see  generally  the 
Lake's  Appeal,  32  Conn.  331.  cases  cited  in  this  section.     For  illns* 

Oral  notions  of  Ooorso  '^  IUiutra;tiont«  trations    as  to    the  latter,   see  infra^ 

—  A  motion, simply  directing  the  at-  IX.  Notict  of  Motion,     A  comparison 

tention  of  the  court  to  the  case  as  it  is  of  section  Vltl.  Manner  of  Moving^  with 

presented  in  the  pleadings  and  record,  section    IX.    Notice    of   Motion^    will 

m  order  that  the  party  may  have  the  show  the  substantial  identity  of  the  writ« 

relief  to  which  he  thus  appears  enti-  ten  notice  required  in  the  one  method 

tied,  need  not  be  in  writing.     Palmer  v,  with  the  written  motion  required  in  the 

Jones,  49  Iowa  405.     See  also  Scotten  other.   Accordingly,  decisions  as  to  the 

V.  Devil biss,  60  Ind.  37;  Burntragcr  v.  sufficiency  of  the  notice  are  in  point  at 

McDonald,  34  Ind.  277;  Orr  v.  Worden,  to  the  sufficiency  of  a  written  motion, 

XO  Ind.  553;  Yonng  v.  Burlington  Wire  and  vice  versa, 
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court,*  and  no  reason  not  so  specified  can  be  urged  on  the  argu- 
ment in  support  of  the  motion.* 

WalTer.  —  A  written  motion  of  a  written  statement  of  the 
grounds  or  reasons  on  which  the  motion  is  based  may  be  waived.' 

3.  Entitling  Papers.  (See  also  infra y  XII.  Affidavits  and 
Proofs,)  —  The  motion  papers  should  be  entitled  in  the  cause 
wherein  the  motion  is  made.* 

Motion  Affeoting  BeToral  Aetioni.  —  Where  one  motion  is  made  affect- 
ing several  actions,  it  should  ordinarily  be  entitled  in  all  the 
actions.* 

Where  There  Ii  ITo  Salt  Fending,  the  moving  papers  should  not  be 
entitled.* 

1.  Dupuis  V.  Thompson,  i6  Fla.  69;  Where  the  Kamee  of  the  Parties  Were 
Cleveland,  etc.,  R.  Co.  v,  Doerr,  41  III.  Bevereed  in  every  paper  served,  ihe 
App.  530;  Ottawa,  etc.,  R.  Co.  v.  Mc-  error  has  been  held  fatal.  Parkman  v. 
Math,  91  111.  104;  Stale  v.  Sherman,  42  Sherman,  i  Cai.  (N.  Y.)  344,  Col.  &  C. 
Mo.  215;  Fox  V,  Young,  22  Mo.  App.  Cas.  (N.  Y.)  260,  distinguishing  Ryers 
386;  Carver  v,  Thornhill,  53  Mo.  286.  v.   Hillyer,   I  Cai.  (N.  Y.)  112,  where. 

The  Better  Fraotioe  is  to  file  the  points  although  the  parties  were  reversed  in 
In  writing  relied  on  as  aground  ior  the  the  title  of  the  notice  of  motion,  the 
motion  and  preserve  them  in  a  bill  of  affidavit  accompanying  was  rightly  en- 
exceptions,  and  the  trial  court  may  on  titled  and  no  one  was  misled.  See  also 
its  own  motion  require  such  reasons  to  Theile  v,  Chicago  Brick  Co.,  60  111. 
be  filed  and  the  opposite  party  may  by  App.  559. 

rule  compel  this  to  be  done.     But  if  Where  There  Are  Seyeral  Defendants,  if 

neitherthe  court  nor  the  opposite  party  one  defendant  move  in  the  cause  his 

requires  such  points  in  writing  to  be  papers  must  be  entitled  with  his  own 

filed   it  will   be   regarded   as   waived,  name  as    impleaded   with  the  others, 

Ottawa,  etc.,  R.  Co.  v.  McMath,  91  111.  Foote  v,  Emmons,  2   How.   Pr.  (N.  Y. 

104.  Supreme  Ct.)89;  Felt  v.  Hyde,  i  How, 

2.  State  V.  Sherman,  42  Mo.  215;  Pr.  (N.  Y.  Supreme  Ct.)  64;  but  other- 
Carver  V.  Thornhill,  53  Mo.  286.  Both  wise  where  the  motion  is  made  for  all 
these  cases  were  decided  under  a  stat-  the  defendants,  Rowell  v.  Crowfoot,  3 
ute  expressly  so  declaring.  How.  Pr.  (N.  Y.)  15. 

The  Reason  of  This  Bole  is  to  afford  Bemoval  of  Cause.  —  On  a  motion  in 

the  trial  court  an  opportunity  to  cor-  the  Supreme  Court  to  remove  a  cause 

rect  its  errors  by  specifically  pointing  from  the  Common   Pleas,  the  papers 

them  out.     Fox  v.  Young,  22  Mo.  App.  should    be   entitled    in    the    Common 

386.  Pleas.     Miller  v,  Dows,  2  How.  Pr.  (N. 

3.  Chicago,  etc.,  R.  Co.  v.  Goff,  158  Y.  Supreme  Ct.)  98. 

111.  453;    Ottawa,  etc.,  R.  Co.  v.  Mc-  6,  Parent  v.  Kellogg,  i  How.  Pr.  (N. 

Math,  91  111.  104;  Forest  City  Stone  Co.  Y.  Supreme  Ct.)  70,  wherein  a  motion 

V,  French,  I  Cleve.  L.  Rep.  (Ohio)  69,  4  entitled  in  one  cause  only  was  denied; 

Ohio  Dec.  (Reprint)  141.  Kellogg  v.  Coller,  47  Wis.  649,  holding 

4.  Davis  V.  Richards,  2  N.  Y.  Month,  that  although  the  motion  should  prop- 
L.  Bui.  97;  Phelps  V.  Hall,  5  Jfohns.  rt^.  erly  have  been  entitled  in  both  actions, 
Y.)  367;  Pell  V.  Jadwin,  3  Johns.  (N.  it  was  not  a  fatal  defect  that  it  was  en- 
Y.)448.  titled  only  in  one  action:  Jackson  v. 

In  proceedings  against  parties  to  the  Sheldon,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
suit  in  the  ordinary  progress  of  the  127.  But  see  Holmes  v.  Williams,  3 
cause,  the  affidavits,  orders,  and  peti-  Cai.  (N.  Y.)  98,  wherein  a  motion  to 
tions  are  properly  entitled  in  the  orig-  amend  an  erroneous  ca.  sa.,  on  which 
inal  cause,  as  well  after  an  order  for  an  the  defendant  was  taken  and  for  which 
attachment  has  been  entered  as  before,  he  had  brought  an  action  for  false  im- 
but  to  entitle  them  in  the  matter  of  the  prisonment,  was  made  on  papers  en- 
attachment  is  not  irregular.  Stafford  V.  titled  only  in  the  latter  suit  and  was 
Brown,  4  Paige  (N.   Y.)  360.     But  see  granted. 

In  the  Matter  of  Bronson,  12  Johns.  6.  People  v,  Tioga  C.   PI.,  i  Wend. 

(N.  Y.;  460.  (N.  Y.)29X;  Haight  v.  Turner,  2  Johns. 
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IMtrogmrdiiig  Mittako.  —  A  mistake  in  entitling  a  paper  may 
ordinarily  be  disregarded  where  no  one  has  been  misled  thereby.* 

4.  Statement  of  OroiuidB  or  Eeasons  of  Motion.  —  A  Motion  Xust  Stoto 
tho  Gronndi  or  reasons  on  which  it  is  based,  or  it  will  be  over- 
ruled.' And,  as  has  been  seen,  this  is  sometimes  specifically 
required  by  statute  or  rule  of  court  to  be  done  in  writing.' 
Ordinarily,  only  the  reasons  assigned  in  the  motion  will  be  con- 
sidered,* and  where  the  ground  assigned  is  insufficient,  the 
motion  may  be  properly  overruled.*  But  there  are  cases  in 
which  motions  may  be  granted  for  reasons  not  assigned.* 


(N.  Y.)37i;  People  ».  Dikeman,  7  How.  specific   grounds.     Metropolitan  West 

Pr.  (N.  Y.  Supreme  Ct.)  124;  Whitney  Side  El.  R.  Co.  v.  White,  166  111.  375. 

V.  Warner,  2  Cow.  (N.  Y.)  499;  Nichols  Not  only   must  a    given    cause   be 

V.  Cowles,  3  Cow.  (N.  Y.)  345;  Matter  shown,  but  it  must  be  set  out  so  as  to 

of  Bronson,  12  Johns.  (N.  Y.)  460.  enable  the  court  to  determine  wha!  it 

1.  Hazard  v.  Wilson,  3  Abb.  N.  Cas.  really  is.     Wilson  v.  Waters,  7  Coldw. 

(N.  Y.  C.  PI.)  50;  Kellogg  V.  Coller,  47  (Tenn.)323. 

Wis.  649.  _  Oroundi  of  Xotion  Should  Be  Spread  on 

Time  of  Olijectiiig.  —  The  objection  to  Eeoord.  —  Moore    v.    Webb,   6    Heisk. 

theentitling  of  motion  papers  cannot  be  (Tenn.)3or;  Odcll  z/.  Koppee,  5  Heisk. 

taken  for  the  first  time  on  appeal  from  (Tenn.)    88;    Mellon    v,    Edwards,    6 

the  motion.     Watts  v.  Nichols,  igN.  Y.  Heisk.  (Tenn.)  250. 

Wkly.  Dig.  165.  When  Omisiioxi of  Orovndf  Will  Hot  Con- 

8.  California.  —  Poehlmann  v.  Ken-  stitnte  Error.  —  A  failure  to  assign  any 

nedy,  48  Cal.  201;  Silva  v.  Holland,  74  grounds  for  a  motion  to  direct  a  verdict 

Cal.  530.  for  the  plaintiff  cannot  be  assigned  as 

Illinois. — Cleveland,  etc.,  R.  Co.  v.  error,  since  the  court  could  have  di- 

Doerr,  41  III.  App.  530;  Metropolitan  rected  a  verdict  for  the  plaintiff  on  his 

West  Side  El.  R.  Co.  v.  While,  166  III.  own   motion.      Johnson   v.    Rider,   84 

376;  Williams  v.  People,   164  III.  481;  Iowa  50. 

People  V.  Kipley,  167  111.  638;  People  v.  8.  %^^  supra,  VIII.  2.  Oral  or  Writtnt, 

Scibcrt,  167  III.  639.  4.  Challiss  z^.  Headley,  9  Kan.  C84; 

Indiana.  —  Hay  v.  State,  58  Ind.  337;  Harder  v.  Harder,  26  Barb.  (N.  Y.)  409; 

Lafayeiie  Agricultural  Works  v.  Phil-  People  v.  Stevens,  i   How.  Pr.  (N.  Y. 

lips,  47  Ind.  259;  Lucas  v.  Smith,  54  Supreme  Ct.)  241;    Roche  v.  Ward,  7 

Ind.  530;  Brinkmeyer  v.  Helbling,  57  How.  Pr.  (N.  Y.  Supreme  Ct.)  416. 

Ind.  435;    Pittsburgh,  etc..   R.  Co.  v.  6.  Hershiser  v.  Delone,  24  Neb.  381. 

Nuzum.  60  Ind.  533;  Ricketts  v.  Dor-  6.  Xotion   Chrantod   on    Oronndi    Hot 

rell,  59  Ind.  427;  Murphy  v.  Teter,  56  Aflflgned.  —  In     Butler    v.    Corbitt,    2 

Ind.  545.  Strobh.  L.  (S.  Car.)  i,  it  was  held  that 

Iowa.  —  Hall  v.  Crouse,  14  Iowa  487.  while  the  court  will  not  interpolate  a 

Mississippi.  —  Huston   v.    Hayter,   6  new  motion  for  a  party,  it  will  not  be 

How.  (Miss.)  580.  inclined  to  refuse  a   motion   actually 

New  York.  —  Lanahan  v.  Henry  Zelt-  made    because   the   particular   reason 

ner  Brewing  Co.,  20  Misc.  Rep.  (N.  Y.  assigned  in  the  way  of  argument  is  in- 

Supreme  Ct.)  551.  sufficient,  when  a  good   reason  is  ap- 

South  Dakota. — Tanderup  v.  Hansen,  parent.     But  a  motion  should  not  be 

S  S.  Dak.  375.  sustained  upon  grounds  totally  differ- 

Tennessee.  —  Mo^re  v.  Webb,  6  Heisk.  ent  from  those  assigned  in  it.     Corwith 

(Tenn.)    30T;     Melton   v.   Edwards,   6  v.  Illinois  State  Bank,  8  Wis.  376. 

Heisk.  (Tenn.)  250;  Odell  v.  Koppee,  5  Where  the  affidavits  offered  in  oppo- 

Heisk.  (Tenn.)  88.  sition  to  a  motion  show  that  the  moving 

Vermont.  —  Barnet  v.  Emery,  43  Vt.  party  is  entitled  to  the  relief  sought, 

178:  Bickford  V.  Travelers*  Ins.  Co.,  67  though  on  grounds  not  stated  In  the 

Vt.  418;  State  V.  Nulty,  57  Vt.  543.  moving  papers,  he  may  take  advantage 

A  party  filing  a  motion  for  relief  may  of  the  grounds  thus  shown.     Richards 

urge  any  existing  cause,  but  his  oppo  v.  White,  7  Minn.  345. 

nent  may  have  a  rule  entered  requiring  Where  tiie  Oronndi  of  the  Motion  An 
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ChroniuU  Should  Be  fltittod  9pecifloallj.  —  The  objection  or  objections  on 
which  the  motion  is  founded  should  be  stated  specifically,  so  that 
the  court  may  readily  see  that  the  motion  should  be  granted.^ 

4ppigreat  of  Boeord  it  seems  that  they        Vermont.  -*-  Bickford   v.    Travelers' 

need  not  be  assigned.    Shaw  v.  Hoff-  Ins.  Co.,  67  Vt.  418. 
man,  21  Mich.   151,  wherein  the  court        Snfficiexioy  of  Statement  of  Groands.— ' 

said'.    *'  There    are,   doubtless,    cases  "  The    motion    of    itself    must    show 

where  a  party  would  not  be  entitled  to  clearly    what    the  error  is    which    is 

any  benefit  by  assignment  of  error  for  claimed  to  have  been  committed  by  the 

denying  a  motion  for  which  no  ground  court,  and  the  court  is  not  bound  to 

was  stated.     But  they  are  cases  where  help  it  out  by  any  favorable  construc- 

the  ground  would  not  naturally  and  ob-  tion  or  supposition."     Hoey  f/.  Hoey, 

viously  occur  to  the  courts  without  ex-  36  Conn.  39J. 

planation.     But  courts  must  always  be        All  that  is  required  in  a  motion  to 

supposed  to  understand  the  nature  and  dismiss  is  that  the  statutory  grounds 

extent  of  the  issue  presented  by  the  for  it  shall  be  distinctly  brought  to  the 

pleadings  in  the  cases  they  are  trying,  attention  of  the  court.    No  specific  ref- 

And   if    it    appear  that  the  evidence  erence  to  the  writ  need  be  made,  as  in 

moved  to  be  stricken  out  could  not.  In  a  plea  in  abatement.    Barnet  v.  Emery, 

any  view  of  the  case,  be  pertinent  to  the  43  Vt.  178. 

issue,  or  the  case  set  out  in  the  plead-        As  to  the  sufficiency  of  a  motion  to 

ings,  the  reason  for  the  motion  must  be  present  particular  questions,  see  gen- 

sufficiently  apparent,  and  it  cannot  be  erally  Louisville,  etc.,  R.  Co.  v.  Creek, 

properlyoverruled  without  at  least  call-  130  Ind.  139;  Waterville  v.  Van  Slyke, 

ing  upon  counsel  to  state  his  reasons  115  U.  S.  290;  Wood  ?/.  Bailey,  12  Iowa 

for  the  motion,  and  the  neglect  of  the  46,  wherein  a  motion  urging  in  objec« 

counsel  to  do  so  under  such  a  call."  tion  to  a  pleading  that  it  was  not  sworn 

See    also    A.  Wight    Co.   v.    Steinke-  to  was  held  not  sufiScient  to  raise  the 

meyer,  6  Mo.  App.  575,  holding  that  objection  that  the  affidavit  was  by  a 

a  supplemental  motion  filed  in  a  cause  party  who  did  not  show  competence  to 

whose  record  is  before  the  court  need  make  it. 

not  repeat  facts  shown  by  such  record.        Discretion  of  Court  —  Beyiew  on  Appeal. 

But  sec  Ambrose  v.  Parrott,  28  Kan.  '—  In  Ambrose  v.  Parrott,  28  Kan.  698, 

700.  it  was  claimed  that  the  complaint  con- 

1.  California.  —  Poehlmann  v.  Ken-  tained  more  than  one  cause  of  action, 

nedy,  48  Cal.  201.  and  a  motion   was   made   to    require 

Colorado,  —  Mullen  v.  Wine,  9  Colo,  the  plaintiff  to  state  separately  such 

167;    Quimby  v.   Boyd,   8  Colo.   194;  alleged  causes  of  action.     It  was  ob- 

Webber  v,  Emerson,  3  Colo.  248.  jected  that  the  motion  was  too  indefinite 

Connecticut,  —  Hoey    v.     Hoey,     36  in  that  it  failed  to  point  out  wherein 

Conn.  386.  the  petition  in  the  court  below  stated 

Illinois.  —  Cheney  v.  City  Nat.  Bank,  more  than  one  cause  of  action,  and  how 

77  111.  562;   Chicago  V.  Seben,  165  111.  many  causes  of  action  it  was  claimed 

371-  that  it  did  state.     The  motion  was  over- 

Indiana.  —  Scott     v,     Indianapolis  ruled,  and   on  appeal  the  court  said: 

Wagon  Works.  48  Ind.  75;  Hadley  v.  **  Now.  we  would  think  that,  in  all  fair- 

Gutridge,   58  Ind.   302;    Campbell  &.  ness  to  the  trial  court  and  to  the  oppo- 

Swasey,  12  Ind.  70.  site  party,  the  motion  should  have  been 

Kansas.  —  Kerr  v,   Reece,  27  Kan.  more  definite  and  specific  than  the  mo- 

338;    Gilmore  v,  Norton,  10  Kan.  491;  tion  in  this  case  was.     We  would  think 

Ambrose  v,  Parrott,  28  Kan.  700  that  a  motion  filed  for  such  a  purpose 

Missouri, — Jackson  v.  Bowles,  67  should  in  all  cases  point  out  specifically 
Mo.  609;  Pearce  v.  Mclntyre,  29  Mo.  the  matters  which  the  party  filing  it  de- 
423;  Robinson  v.  Rice,  20  Mo.  329;  sired  the  court  to  act  upon.  It  should 
Patterson  v.  Hollister,  32  Mo.  478;  designate  the  matters  supposed  to  con- 
O'Connor  V.  Koch,  56  Mo.  253.  stitute  each  separate  and  distinct  cause 

Nebraska. — Stuht  z'.  Sweesy,  48  Neb.  of  action  so  that  the  court  might  act 

767.  intelligently.    We  think,  however,  the 

Tennessee.  —  Wilson    v.    Waters,     7  court  might  in  its  discretion  act  upon 

Coldw.  (Tenn.)  323.  and  sustain  just  such  a  motion  as  the 
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esModi  Vol  totimfl  Art  WaiTed.  —  Not  only  must  a  party  assign  a 
ground  for  his  motion,  but  he  must  assign  all  the  grounds  for  the 
relief  sought  which  he  may  have,  and  objections  known  to  exist 
and  not  raised  at  the  time  of  the  motion  may  be  deemed  waived.^ 
A  separate  motion  cannot  be  made  for  each  objection.* 

6.  Ptmysr  for  Bsliil  —  It  is  the  duty  of  a  party  who  asks  relief 
by  motion  to  point  out  specifically  what  he  desires.*  But  a 
motion  praying  for  certain  relief  may  sometimes  be  treated  as  a 
motion  for  relief  substantially  embraced  therein.'* 

Xotioii  Kay  Haye  Several  Objeeti.  —  A  single  motion  may  seek  relief 
in  several  particulars,  provided  they  are  consistent.* 

one  which  was  filed  in  the  present  case,  forward  his  objectioos  by  inttal meats; 

If  the  court*  however,  should  overrule  such  a  course  would  lead  to  intermin. 

the  motion,  as  was  done  in  the  present  able  vexation,  delay,  and   expense." 

case,  then  the  question  arises,  should  Mills  v.  Thursby,  ii  How.  Pr.  <N.  Y. 

the  Supreme  Court  reverse  the  decision  Supreme  Ct.)  114. 

of  the  trial  court  simply  because  it  over-  3.  Walker  v.  Morse,  33  Neb.  650. 

ruled  such  an  indefinite  motion?    Gen-  Closely  akin  to  this  requirement  is 

erally,  we  would  think  not.     Perhaps  theone  that  the  motion  must  specifically 

cases  might   occur  where   we  would  point  out  the  grounds  of  the  motion  or 

think  otherwise.     But  such  cases  would  defect  moved  against.   See  supra,  VIII. 

be  rare.     It  may  be  claimed  that  the  4<  SiaUment  of  Grounds  or  keasons  of 

object  of  the  present  motion  was  obvi-  Motion, 

ous,  that  the  court  should  have  known  4.  See  generally  article  Prayers  roa 

from  an  inspection  of  the  petition  just  Relief. 

how    many    causes     the    defendants  ?or  Xzaniple,  a  motion  to  set  aside  a 

claimed  were  stated  therein,  and  what  judgment  has  been  held  equivalent  to 

they  were,  and  therefore  that  there  was  a  motion  for  a  new  trial.     Neulander 

no  necessity  for  the  defendants*  desig-  v,  Rothschild,  67  111.  App.  268.    So  a 

nating  in  their  motion  how  many  causes  motion  to  dismiss  for  want  of  jurlsdic* 

of  action  they  supposed  were  stated  in  tion  may  be  treated  as  a  motion  in 

the  plaintiff's  petition  or  what  they  arrest  of  judgment.  Stetson  v.  Corinna, 

were.    But  this  is  not  entirely  clear."  44  Me.  29,    In  legal  effect  a  motion  for 

1.  Alabama,  ^-Street   v.   Street,    113  judgment  on  the  ground  that  a  plead* 

Ala.  ^33.  mg  is  false  or  frivolous  is  a  motion 

Jilinois,  —  Consolidated  Coal  Co.  v,  to  strike  out  such  pleading.    Guth  v. 

Scbaefer.  135  111.  210;  Hiotz  z^.  Graup-  Lubach,  73  Wis.  131;  Kreitz  v.  Frost, 

ner,  138  lU.  158;  Stuve  v.  McCord,  5a  5  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

111.  App.  331;  Ottawa,  etc.,  R.  Co.  v,  277,  holding  that  the  fact  that  a  plain* 

McMath,9i  111.  104.  tiff  moves    for    judgment   instead  oi 

New  York,  —  New  York  v,  Lyons,  i  moving  to  strike  out  a  false  answer  is 

Daly  (M.  Y.)  296,  24  How.   Pr.  (N.  Y.)  no  objection  to  granting  the  former  re- 

280;    Desmond  v.  Wolf,   i  Code  Rep.  lief,  as  the  right  to  judgment  follows 

(N.    Y.    Special    Term)   49;    Mills    v,  the  striking  out  a  false  answer.    See 

Thursby,  11  How.  Pr.  (N.  Y.  Supreme  also  Hall  r.  Linn,  8 Colo.  264.    But  see 

Ct.)  1x5.  Tharin    v,    Seabrook,  6  S.    Car.  X13, 

South  Carolina.  —  Hinson  v,   Catoe,  holding  that  a  motion  to  strike  out  a 

10  S.  Car.  3JZ.  sham  or  irrelevant  answer  or  defense 

IVisconsin,  —  Bonesteel  v,  Orvis,  33  should  not  in  terms  demand  judgment. 

Wis.  506,  99  Am.  Dec.  3ox.  i.  Biggs  v,  Garrard,  6  B.  Mon.  (Ky.) 

See  also  Scott  v.  Newsom,  37  Ga.  125.  484,  44  Am.  Dec.  778;  Foster  v,  Kaosas, 

S.  Mills  V,  Thursby,  n  How.  Pr.  (N.  113  U.  S.  205. 

Y.  Supreme  Ct.;  115;  Desmond  v.  Wolf ,  "There  does  not  appear  to  beany 

I  Code  Rep.  (N.  Y.  Special  Term)  49;  good  objection  to  uniting  in  a  single 

Bonesteiel  v.  Orvis,  33  Wis.  506,  99  Am.  motion  an  application  to  have  one  or 

Dec.  201;    Riddle  v.  Backus,  36  Iowa  more  defenses  stricken  out  as  sham, 

430.  and  an  application  for  judgment  on  re- 

"  In  other  words,  he  cannot  bring  maining  defenses  as  frivolous.    The 

m  Volume  XIV. 


iUimflr  of  Xo^rin^.  MO  TlONS.  Mkyer  for  Boliol 

AltenuitiTo  Prayon.  <—  Of  it  may  ask  relief  in  different  modes  in 
the  alternative.^ 

Oonfonnity  to  Theory  of  Motion.  —  The  relief  granted  must  be  in 
accordance  with  the  theory  of  the  motion.* 

Undor  a  General  Prayer  for  Belief  upon  a  motion,  every  possible  relief 
should  not  be  granted,  but  only  such  as  is  allied  to  what  is  asked 
for  and  not  entirely  distinct  therefrom.* 

Where  a  Motion  Ii  Too  Broad,  or  where  it  cannot  be  allowed  in  sub« 
stantially  the  same  terms  in  which  it  is  asked,  it  may  be  over- 
ruled.* 

practice  is  calculated  to  save  expense  Pr.  (N.  Y.  Supreme  Ct.)  208;  Boington 

and  dela^;  it  can  work  no  embarrass-  v.  Lapham,  14  How.  Pr.  (N.  Y.  Supreme 

ment  or  injustice,  and  I  think  it  should  Ct.)  360. 

be  not  only  allowed  but  encouraged.'*  bLOldental     Belief  —  lUnstratlon.  — 

People  V,  McCumber,  18  N.  Y.  326.  Where  a  party  asks  leave  of  court  to 

1.  Smith    V,    JoneSy    2    Code    Rep.  bring  in   new  parties,  he  necessarily 

(Albany   Special    Term)    33,     holding  includes  in  that  request  a  further  re- 

that  in  such  a  case  where  the  moving  quest  for  leave  to  make  such  amend- 

party  is  not  entitled  to  relief  in  one  of  ments  and   take  such  steps  as  shall 

the  modes,  the  costs  of  opposing  the  be  requisite  to  bring  into  court   new 

motion  will  be  allowed  to  the  opposite  parties;    accordingly,   under  an  order 

party.  to  show    cause   why   certain   persons 

8.  Griffith  v.  Missouri  Pac.  R.  Co.,  98  named  should  not  be  made- parties  to  the 

Mo.  168,  holding  that  where  a  petition  action,  the  amendment  of  the  summons 

states    facts    which  constitute  but    a  and  complaint  is  but  a  mere  incident 

single  cause  of  action  in  one  count,  but  of  the   relief  asked.     Walkinshaw  v, 

contains    superfluous    and  redundant  Perzel,  7  Robt.  (N.  Y.)  606. 

matter  that  might  be  stricken  out  on  4.  Indiana, — Cincinnati,  etc.,  R.  Co. 

motion,  it  is  not  error  to  overrule  a  v,  Chester,  57  Ind.  297. 

motion  to  compel  the  plaintiff  to  elect;  Kansas,  —  Smith   v.  Brown,  8  Kan. 

Schneider  v.  Meyer,  56  Mo.  475,  where-  608. 

in  it  was  held  that  where  a  motion  is  Missouri,  —  Missouri  Glass  Co.    v, 

made  under  a  special    statute  for  a  CopelandSewlngMach.  Co.,  88M0.  57. 

remedy    therein    provided,   the    court  Nebraska,  —  Minick  v.  Huff,  41  Neb. 

cannot,  under  such  motion,  give  the  516;  Scott  v,  Chope,  33  Neb.  41;  Por- 

party    some     other     equitable    relief  ter  v,  Sherman  County  Banking  Co., 

which  is  neither  embraced  in  nor  relied  40  Neb.  274;  McDonald  v.  Bowman,  40 

on  by  the  motion.      Compare  the  rule  Neb.  269;  McDuffiev.  Bentley,  27  Neb. 

that  judgments  must  be  m  accordance  380;    Keens  v.   Gaslin,   24  Neb.   310; 

with  the  theory  of  the  declaration,  peti-  Fox  v.  Graves,  46  Neb.  812. 

tion,  or  complaint.    See  article  Judg-  Ohio.  —  Ambush  v.  Ford,  i  Cleve.  L. 

MENTS,  vol.  II,  p.  796.  Rep.  (Ohio)  149,  4  Ohio  Dec.  (Reprint) 

8*  Boston  Nat.  Bank  v.  Armour,  50  238. 

Hun  (N.  Y.)  176,  16  Civ.  Pro.  Rep.  (N.  Wisconsin.  —  Wood  v.  Folmer,  i  Pin. 

Y.)  147.    Generally,  as  to  the  relief  ob-  (Wis.)  509. 

tainable  upon  motion  under  a  prayer  lUiutratioiis.  —  H  any  portion  of  the 

for  general  relief,  see  BIssell  v.   New  evidence  objected  to  is  competent  the 

York  Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  court  may,  on  motion  to  exclude  the 

Y.)    385,    holding  that  a    prayer   for  whole,  exclude  a  part  that  is  incompe- 

further  relief  enables  the  court  to  give  tent,  but  he  is  not  obliged  to  do  so. 

such  relief  as  the  facts  warrant;  Ward  He  may  only  respond  to  the  motion  as 

V,    Sands,    10   Abb.    N.  Cas.  (N.  Y.  made.    The  motion  must  fit  the  case, 

Supreme  Ct.)  60;  Ives  v.  Ives,  80  Hun  or  the  court  may  overrule  it.    Smith  v, 

(N,  Y.)  X36,  holding  that  under  a  mo-  Brown,  8  Kan.  608. 

tion  to  vacate  an  order  of  reference  So  where  a  motion  for  a  new  trial  Is 

and  for   further  relief,  the  order  of  made  by  several  defendants  jointly,  it 

reference  might  be  modified ;  Martin  must  be  either  sustained  as  to  all  or 

V.  Kanouse,  2  Abb.  Pr.  (N.  Y.  Supreme  overruled  as  to  all.    Minick  v.  Huff,  41 

Ct.)  3905  Ridder  v.  Whitlock,  la  How.  Neb.  516;  Scott  v.  Chope,  33  Neb.  41; 
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6.  Motions  Affecting  Seyoral  Actions.  —  In  actions  between  the 
same  parties  in  the  same  court,  when  one  party  moves  in  each 
action  at  the  same  time  and  with  the  same  object  but  one  set  of 
papers  is  necessary.^ 

7.  Sntry  on  Docket.  —  In  some  jurisdictions  motions  must  be 
filed  or  entered  upon  a  motion  docket.*  But  in  other  jurisdic- 
tions where  motions  are  in  fact  oral  applications,  and  are  so 
regarded,  it  is  not  necessary,'  although,  as  has  been  seen,  the 
grounds  of  the  motion  are  sometimes  required  to  be  reduced  to 
writing  and  filed.* 

IX.  Notice  of  Motioh  —  1.  Definition  and  Nature.  —  A  notice 
of  motion  is  distinct  from  the  motion  itself.*     A  motion,  as  has 

Porter    v.  Sherman    Counly   Banking  Xotion  and  Jury  Dockets. —  Undei  Act 

Co.,  ^  Neb.  274;  McDonald  v.   Bow-  Ga.,  Sept.  25,  18S3,  requiring  the  clerks 

man,  40  Neb.  269.  of  the  Superior  Courts  to  keep  an  issue 

A  motion  should  be  so  presented  to  docket  for  civil  cases  triable  by  jury 

the  court  that  its  request,  or  a  particu-  and  a  motion  docket  for  motions  to  be 

lar  request  thereof,  if  it  contains  more  decided  without  a  jury,    and   the  act 

than   one,   may  be  sustained  or   over*  consiituiing  the  City  Court  of  Atlanta, 

ruled.       'J'herefore,    where    a    motion  making  applicable  to  it  all  laws  lelat- 

asked  that  a  party  state  whether  a  cer-  ing  to  practice  in  Superior  Courts,  an 

tain  agreement  referred  to  was  in  writ<  action  in  such  City  Court,  after  judg* 

ing  and  that  he  set  out  a  copy  of  the  ment  by  default,  involving  an  issue  as 

writing,   and    the   case    was    not  one  to  whether  the  defendant  was  served, 

where  it  was  necessary   to  set  out  a  having   been    entered  on   the   motion 

copy   of   such    writing    if    it    existed,  docket,  should  be  dismissed  therefrom, 

the    motion    was    properly  overruled,  and   should   be  entered   on  the  issue 

National  State   Bank  7'.   Delahaye,  82  docket,  but  should   not  be   dismissed 

Iowa  34.  from    the  court.      Harris  v.  Lowe,  81 

1.  Ilornfager  v.  Horufagcr,  6   How.  Ga.  676. 

Pr.  (N.  Y.   Supreme  Ct.)  13,  holding  In  Kentnoky,  under  Civ.  Code,  §§  348, 

that  only  one   rule   upon  the  decision  351,  352,  444,  447,  a  party  may  either 

should  be  entered,  and  the  party  pre-  make  his  motion  on  the  day  for  which 

vailing  is  entitled   to  the  costs  of  only  he  has  noticed  it  and  have  it  entered  of 

one  motion.     See  also  Parent  v,  Kel-  record,  or  he  may  place  it  upon  the 

logg,  I  How.  Pr.  (N.  Y.   Supreme  Ct.)  motion  docket;  and  whether  he  takes 

70;  Jackson  v,  Sheldon,  9  Abb.  Pr.  (N.  one  course  or  the  other,  the  motion  is 

Y.   Supreme   Ct.)  127,  and  cases  cited  to  be  considered  as  regularly  pending 

su/f/'a,  Vni.  3.  Entitling  Papers,  in  court,   and,   like  an  action,  may  be 

8.  Donaldson   z/.    Dodd,   79  Ga.  763;  continued  without  setting  it  for  hearing 

Smith  V.  Equitable  Mong.  Co.,  98  Ga.  on  any  particular  day  of  the  ensuing 

240;    Louisville,   etc.,    R.  Co.  v,   Ren-  term;    but  if  be  takes  neither  course, 

icker,    17    Ind.    App.    619;     Mercer   r.  the  motion  will  be  regarded  as  aban* 

Ringer,  40  Kan.    189,   wherein   it  was  doned.  Bent  s'.  Maupin,86Ky.  271.  See 

held  that  a  written  motion  sent  by  mail  also  McDovvall  v.  Macker,  Sneed  (Ky.) 

to  the  clerk,  but  not  received  by  him  un-  146;  Cora.  r.'.  McClelland,  Hard.  (Ky.) 

til  after  the  time  for   filing  such  a  mo-  31;  Trabue  «/,  Tilford,  3  A.  K.  Marsh, 

tion  had  expired,  was  not  filed  in  time;  (Ky.)  143;  Miller  v.  Boyd,  i  Dana  (Ky.) 

Storey  v.  Child,  2Mi  :h.  loq.  272;  F  >5ter  v.  Wade,  4  Mete.  (Ky.)  253. 

Sen^ng  Motion  to  Judge  Hot  a  8ai&-  3.  Reilly  v.  Wilkins,  67  111.  App.  104. 

eient  FiUag.  —  Motions  should   be  en-  Bui  see  Lewis  v.  Firemen's  Ins.  Co., 

tered   by  the   clerk  or  filed  so  that  they  67  111.  App.  195. 

can  b?  called  up  by  either  party.     Send-  4.  Sec    supra^    VIII.     2.      Oral    or 

ing  a  written    motion  to  a  judge  is  not  Written. 

equivalent  to  filing  it  in  his  court,  as  5.  Herrlich    v.    McDonald,    80  Cal. 

the  judge   is  not  the  custodian  of  the  472,  holding  that,  on  appeal,  the  court 

filesor  the  keeper  of  the  records.    Lewis  would  not  presume  from  the  giving  of 

V,  Firemen's  Ins.  Co.,  67  111.  App.  195.  a  notice  of  motion  that  such  a  motion 
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been  seen,  is  an  application  for  an  order,  while  a  notice  of  motion 
is  a  mere  warning  that  an  order  will  be  applied  for  and  is 
designed  to  enable  the  opposite  party  to  appear  and  contest  the 
application.*     But  a  notice  of  motion  is  not  process.* 

2.  Necesiity  of  Notioe  —  a.  General  Principles  —  atetnteo  and 
Bnlei  of  Court.  —  The  necessity  of  giving  notice  of  an  intended 
motion  must  be  determined  with  reference  to  the  statutes  and 
rules  of  court  in  the  various  jurisdictions  by  which  it  is  very 
largely  regulated.' 

Itli  a  General  Bole,  however,  founded  in  natural  justice,  and  to  be 
observed  whenever  no  more  particular  rule  is  applicable,  that  a 
party  interested  in  resisting  the  relief  sought  by  motion  has  a 
right  to  notice  and  an  opportunity  to  be  heard.^     This  rule  must 

was  actually  made.     This  fact  must  ing  the  progress  of  the  trial.     Nevitt 

appear  from  the  record.  v.  Crow,  i   Colo.  App.  453;  Mallan   v. 

1.  See    supra^    IV.     4.    Contested   or  Higenbotham,    10  Colo.   264;    Thome 

Litigated  Motions.  v.  Ornauer,  8  Colo.  353. 

8.  leryioe  of  ITotloo  of  Xotion  ITot  Pro-  In  ITew  Toxk  notice  of  a  motion  to 
oesi.  —  In  a  case  by  motion  **  there  is  vacate  an  ex  parte  ox^et  is  not  necessary 
nothing  upon  which  the  court  can  act  when  made  before  the  same  judge  who 
until  the  motion  is  made  in  court  and  granted  the  original  order.  Cayuga 
entered  of  record.  Then,  and  not  County  Bank  v.  Warfield,  13  How.  Pr. 
till  then,  the  court  has  a  cause  before  (N.  Y.  Supreme  Ct.)  430;  Oakley  v. 
it,  after  which  it  is  continued  in  court  Cokalete,  20  Misc.  Rep.  (N.  Y.  Supreme 
until  it  may  be  finally  heard.  Before  Ct.)  206;  Van  Kleeck  v,  Nichols,  63 
the  motion  is  thus  made  and  entered  How.  Pr.  (N.  Y.  Supreme  Ct.)  403; 
of  record,  the  defendant  can  take  no  Bruce  v.  Delaware,  etc.,  Canal  Co.,  8 
step  whatever  in  the  matter.  There  How.  Pr.  (N.  Y.  Supreme  Ct.)  440,  hold- 
is  nothing  to  dismiss,  for  there  is  no  ing  that  N.  Y.  Code,  §324,  applies  to  in- 
process  returned  into  court  by  which  junctions  as  well  as  to  other  orders,  and 
the  court  can  recognize  the  case.  The  that  a  judge  may  vacate  or  modify  an 
notice  is  a  private  paper  in  the  hands  injunction  order  without  notice,  but 
of  the  party  who  gives  it,  and  does  not  that  this  should  not  be  done  except  in 
belong  to  the  court  until  the  motion  is  urgent  cases. 

made  and  it  is  produced  in  evidence.  But  where  the  motion  is  made  to  the 

It  is  true,  the  sheriff  may  serve  a  copy,  court  to  vacate  an  ex  parte  order  of  a 

and  his  return  is  evidence  of  the  fact  judge  out  of  court,  notice  is  necessary* 

of  service,  but  he  does  not  deliver  the  Cayuga  County  Bank  v,  Warfield,  15 

paper  in  court,  because  it  is  a  private  How.    Pr.   (N.   Y.   Supreme   Ct.)  439; 

paper  and   handed  to  the  party   who  Oakley  v,  Cokalete,  20  Misc.  Rep.  (N. 

gives  it.    So  he  may  serve  notice  to  Y.   Supreme  Ct.)  206;    Van  Kleeck  v. 

take  depositions,  and  his  return  is  evi-  Nichols,  63  How.  Pr.  (N.  Y.  Supreme 

dence  of  the  fact.    But  in  either  of  these  Ct.)  403. 

cases  a  private  individual  may  serve  4.  Alabama,  ^  Baylor  v.  McGregor, 

the   notice,   and    such   service,    when  i  Stew.  &   P.   (Ala.)  158;    Stringer  v. 

proved  by  him,  is  as  good  as  if  it  had  Echols,  46  Ala.  61;  Brown  v.  Wheeler, 

been    served    by    the  public  officer."  3  Ala.  287. 

Green,  J.,  in  Cheatham  v.   Howell,  6  California,  —  Cobum    v,    Ames,    57 

Yerg.  (Tenn.)  311.  Cal.  201;  Arata  v.  Tellurium  Gold,  etc.. 

See    New    York    Code     Civ.    Pro.,  Min.   Co.,    65    Cal.    340;     Hefflon    v, 

§  802,  where  the  statute,  in  reference  Bowers,  72  Cal.  270. 

to  service  of  papers,  says  this  article  Colorado.  —  Hughes    v,    McCoy,    ix 

does  not  apply  to  the  service  of  a  sum-  Colo.  591;  Mallan  v,  Higenbotham,  10 

mons     or    other    process.       See    also  Colo.  264. 

Younglove  v.  Steinman,  80  Cal.  375.  District  of  Columbia,  —  Fitzgerald  v, 

8.  In  Colorado,  under  Code   1887,  §§  Fitzgerald,  7  D.  C.  243. 

37if    373»   notice     must   be    given    of  Illinois.  —  Craig  v.  McKinney,  72  III. 

ail  motions    except  those   made  dur-  305;  Hunt  v,  Tinkham,  21  111.  639. 
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yield  where  aa  irreparable  injury  is  threatened  and  a  notice  would 
defeat  the  very  object  of  the  motion.^  And  by  its  terms  it  does 
not  apply  where  the  adverse  party  has  no  right  or  interest  to 
resist  the  application.* 

Kttiaii  in  Vi$mM$o»f  CHir.  —  Where  the  granting  of  the  relief 
sought  is  purely  discretionary  with  the  court,  it  may  be  moved 
for  ex  parte^  unless  notice  is  expressly  required  by  statute  or  rule 
of  court.' 

loioa,  —  Towfisend    v,    Wisner,   te  1.  WImm  ImpanUe  Iqjwy  !•  Tkrctt- 

lowa   672;    Chicago,  etc,   R.  Co.  r.  «Md.--In  PraU  v.  Rice.  7  Nev.   123, 

Estes,  71  Iowa 603;  Keeoey  v.  Ljon,  21  it  was  held  that  where  the  nature  of 

Iowa  277.  a  motion  is  of  a  kind  to  prevent  the 

Kenttuky,  — Gorham  r.  Luckett,  6  B.  performance  of  some  act  wnich,  if  pcr- 

llon.  (Ky.)  146.  formed,  might  be  productive  of  irrepar* 

Louisiana.  — Thompson  v.  Mylne,  4  able  injury,  and  if  it  becomes  desirable 

La.  Ann.  206;  Hennen  v.  New  Orleans,  that  the  party  affected  should  have  no 

etc.,  R.  Co.,  20  La.  Ann.*  544.  previous  intimation  thereof,  it  may  be 

Massachusetts,  —  Rogers  v.  Ladd,  II7  granted  on  affidavit  without  notice  to 

Mass.  334.  the  opposite  party;  but  when  there  is 

Michigan,  -^  People  v.  Simonson,  xo  no  such  danger  notice  should  be  given. 

Mich.  335.  See  also  Peck  r.  Yorks,  41  Barb.  (N .  Y.) 

Minnesota.  «—  Daniels  v,  Winslow,  2  547,  holding  that  a  judge  should  never 

Minn.  113.  vacate  or  modify  an  injunction  order 

Mississippi.  —  Haley  v,  Williams,  8  without  notice  except  when  from  the 

Smel.  &  M.  (Miss.)  487.  urgency  of  the  case  it  is  necessary  to 

Missouri.  —George  v.  Middough,  6a  guard  against  serious  loss,  which  some- 
Mo.  549;  Maloney  v.  Hunt,  29  Mo.  times  may  be  occasioned  by  the  delay 
•^PP-  379>  incident  to  serving  notice. 

Nevada.  ^-  Pratt  v.  Rice,  7  Nev.  123.  flMrt  Hotios  of  Xotion  or  Hone  should 

New  Jersey.  — .  Den  v.  Fen,  17   N.  J.  be  allowed  only  in  exceptional  cases. 

L.  354.  Androvette  v,  Bowne,  4  Abb.  Pr.  TN. 

New   K^ri.  — Brown  v.  Ricketts,   2  Y.  Supreme  Ct.)  440,  15  How.  Pr.  (N. 

Johns.  Ch.  (N.  Y.)  425;  Peck  v.  Yorks,  Y.)  75;  Bruce  v.  Delaware,  etc..  Canal 

4iBarb.  (N.  Y.)547;  Isnard  V.  Cazeaux,  Co.,  8  How.   Pr.  (N.  Y.  Supreme  Ct.) 

1  Paige  (N.  Y.)  39;  Hewitt  r.  Howell,  440;  Peck  v.  Yorks,  41  Barb.  (N.  Y.) 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  346;  547;  Conover  v,  Ruckman,  33  N.  J. 
Ostrander  v.  Harper,  14  How.  Pr.  ^N.  Eq.  303. 

Y.  Supreme  Ct.)  16;  Mooney  v.  British  8.  In  Gordon  v.  Sterling,  13  How. 

Commercial  L.  Ins.  Co.,  9  Abb.  Pr.  N.  Pr.   (N.  Y.  Supreme  Ct.)  405,  it  was 

S.  (N.   Y.  Supreme  Ct.)  103;    Rice  v.  held  that  while  it  was  usual  to  give 

Ehele,  55  N.  Y.  518;  Smith  v.  Green,  14  notice  of  a  motion  under  the  code,  §  I2t, 

Hun  (M.  Y.)  529.  to  continue  an  action  against  the  repre« 

Pennsylvania.  -^  Lancaster's  Appeal,  sentatives  of    a    deceased    party,  yet 

III  Pa.  St.  524.  where  the  surviving  defendants  had  no 

Wisconsin. — Hungerford  v.  Cusbing,  interest  in  the  question  and  no  right  to 

2  Wis.  411.  resist  the  motion,  notice  to  them  was 
No  court  can,   by  a  preliminary  ex  not  necessary.     See  also  Campbell  v, 

parte  order  or  process,  turn  even  a  West,  93  Cal.  653. 
wrongdoer  out  of  possession.  People  In  Jensen  v.  Barbour,  12  Mont.  566, 
V.  Simonson,  10  Mich.  335.  it  was  held  that  a  motion  to  set  aside  a 
Where  a  statute  gives  a  summary  judgment  by  default  might  be  with- 
remedy  by  motion  for  judgment  and  is  drawn  upon  leave  of  court  without  no- 
silent  about  notice,  the  defendant  is  en-  tice  to  the  adverse  party,  upon  the 
titled  to  reasonable  notice.  To  support  ground  that  the  party  had  a  right  to 
a  judgment  founded  on  such  a  motion  say:  *' I  do  not  want  this  benent  for 
it  must  appear  affirmatively  that  notice  which  I  have  been  asking." 
was  given;  it  is  not  sufficient  that  the  8.  Matter  of  Patterson,  4  How.  Pr. 
record  shows  that  the  parties  appeared  (N.  Y.  Supreme  Ct.)  34;  Isnard  v, 
by  their  attorneys.     Brown  v.  Wheeler,  Cazeaux,  i  Paige  (N.  Y.)  39.     See  also 

3  Ala.  287.  Latimer    v.   Sullivan,   37  S.   Car.  120 
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Moroni  of  Conrgo.  —  So  whfere  a  statute  or  rule  of  court  confers 
upon  the  party  an  absolute  right  to  the  relief  sought,  so  that  it 
may  be  granted  of  course,  and  at  the  same  time  such  statute  or 
rule  fails  to  require  notice,  a  motion  for  such  relief  may  be  made 
ex  par U."^  A  general  statute  or  rule  of  court  expressly  requiring 
notice  of  motions  to  be  given  to  the  adverse  party  is  not  appli- 
cable to  motions  that  cannot  be  contested.* 

ConstruotiTO  Kotioe  by  FiUng  Motion.  —  According  to  the  practice  in 
some  jurisdictions,  motions  must  be  filed  in  court  or  entered  upon 
a  motion  docket,  and  where  this  practice  prevails,  in  the  absence 
of  some  statute,  rule,  or  express  direction  of  the  court,  parties  to 
a  pending  action  are  chargeable  with  notice  of  all  motions  made 
and  filed  therein.*     But  after   final  judgment,*  and  especially 

(allowance  of  amendment);  Flsk  v.  Al-  Car.   290;   Spencer  v.  Credle,    102   N. 

bany,  etc.,  R.  Co.,  8  Abb.  Pr.  N.  S.  (N.  Car.   68;  Hemphill   v.    Moore,    104  N. 

Y.  Supreme  Ct.)  309  (leave  to  file  sup-  Car.   379;   Stancill  v.   Gay,  92  N.  Car. 

plemental  complaint).  455;  State   University  v.   Lassiter,   83 

An  Eztenflion  of  Time  may  be  applied  N.  Car.  38;  Sparrow  v.  Davidson  CoU 

for  and   granted    ex  parte.      Fitch   v.  lege,  77  N.  Car.  35. 

Hazeltine,  2  Paige  (N.  Y.)  416;  Wood-  Ohio.  —  Gardner  v.  Cline,  2  West.  L. 

ruff  V.  Depeie,  60  Wis.  128.  M.   (Ohio)  329,  2  Ohio  Dec.  (Reprint) 

1.  Lancaster's    Appeal,   in    Pa.    St.  301. 

524.  Parties  who  are  in  court  are  bound  • 

lUoBtratloiui. —  UnderAV/i/wr^yCode,  to  take  notice  of  motions  made  in  the 

§  371,  plaintiff  has  an  absolute  right  to  case  without  any  formal  notice,  unless 

dismiss  his  action,  and  accordingly  a  formal  notice  is  required  by  some  rule 

motion  to  dismiss  may  be  made  with-  of  court  or  direction  in  the  action;  and 

out  notice  to  defendant.     Northwestern  a   provision  of  the  decree  prescribing 

Mut.  L.  Ins.  Co.  V,  Barbour,  95  Ky.  7.  the  notice  to  be  given  dispenses  with 

Under   A^eiv    York  Code   Civ.    Pro.,  the  notice  required  by  the  rules  of  the 

^  5H,  where  d2fendant  admits  part  of  court.     Roby  v.  Title  Guarantee,  etc., 

plaintiff's  claim,  plaintiff  has  a  right  to  Co.,  166  111.  336. 

sever  his  action  and  take  judgment  for        In  QregoiLi  by  express  provision  of  the 

the" part  admitted,  and  a  motion  there-  Code,  §  524,  notice  of  a  motion  is  not 

for    may     be     made    without    notice,  necessary  except   when    the   Code  re- 

Shaw  V.  Coleman,  54  N.  Y.  Super.  Ct.  3.  quires  it  or  when  directed  by  a  court  or 

2.  Mcndenhall  v.    Kratz,   14  Wash,  judge  in  pursuance  of  the  Code.     Bush 
453.   construing   Wash.    Code  of  Pro.,  v.  Geisey,  16  Oregon  267. 

§822;  Northwestern  Mut.  L.  Ins.  Co.  Tho  Iowa  Statute  provides :  *' Whena 

V.  Barbour,  95    Ky.  7,  construing  Ky.  party  is  in  court  he  shall,  without  serv- 

Code,  S  371-     See  also  Stanton  v.  Kin-  ice  of  notice,  take  notice  of  any  motion 

sey,  151  111.  301,  holding  that  a  motion  made   during    term    of    filing    of  the 

to  set  aside  a  judgment  for  the  defend-  same,  and  notice  thereof  being  entered 

ant  for  costs   and  to  permit  a  nonsuit  in   the   notice   book.     The  same  shall 

may  be  regarded  as  a  motion  of  course,  be  true  also  of  a  party  constructively 

and  as  such  not  within  the  meaning  of  in  court."     Section   3429,  construed  in 

a   rule   requiring  notice    of  contested  Wagner  t/.  Tice,  36  Iowa  599. 

motions;  if  the  court  so  construes  the  4.  After  Final   Judgment  the  parties 

rule,  the  presumption  is  in  support  of  are  not  presumed  to  be  in  court;  there- 

the  construction.  fore  any   motion   made   in   the  cause 

3.  Illinois.  —  Roby  v.  Title  Guaran-  after  that  time,  materially  affecting  the 
tee,  etc.,  Co.,  166  III.  336.  interest  of  the  adverse  party,  must  be 

Iowa.  —  Wagner  v.  Tice,    36    Iowa  on  notice  or  the  decision   of  it  will  be 

599.  erroneous. 

North  Carolina. — Jones  z'.  Asheville,  Alabama.  —  Stringer    v.    Echols,    46 

114  N.  Car.  620;  Siitb  v.  Jones,  119  N.  Ala.  61;  Murray  v.  Tardy,  19  Ala.  710. 

Car.    4.28,   citing   Coor  v.    Smith,    107  Illinois.  —  Morgan   v.   Campbell,  54 

N.  Car.  430;  Wilson  v.  Pearson,  io2  N.  III.  App.  242. 
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after  expiration  of  term,  the  parties  are  out  of  court  and  notice 
must  be  given  of  all  motions  that  may  thereafter  be  made.^ 

*.  Illustrative  Applications  —  (i)  Motions  Requiring 
Notice,  —  In  the  following  classes  of  motions  and  many  others  not 
herein  enumerated*  it  has  been  held  that  notice  was  necessary : 
viz.,  motions  to  quash  for  irregularities  not  appearing  on  the  face 
of  the  proceedings ;  •  to  disbar  a  solicitor  for  malpractice;*  to 
revive  an  action;*  to  strike  allegations  from  pleadings;*  to 
strike  out  pleadings ;  '^  to  extend  time  for  pleading ;  **  to  supply 

Missouri,  —  Laughlin  v.   Fairbanks,  Louisiana,  —  Hennen     v.    New    Or- 

8  Mo.  367;  Parker  v,  Johnson,  22  Mo.  leans,  etc.,  R.  Co.,  20  La.  Ann.  544. 

App.  516.  Mississippi.  —  Parchman  v.  Conway, 

Ohio.  —  Gardner  v,  Cline,  2  West.  L.  28  Miss.  85. 

M.  (Ohio)  329, 2  Ohio  Dec.  (Reprint)  301.  New  Jersey,  —  Shaw  v.  Raritan,  etc.. 

But  a  substitution,  on  motion  after  R.  Co..  32  N.  J.  L.  293;  Stone  r.  State, 

judgment,  of  a  declaration  in  lieu  of  the  20  N.  J.  L.  404;    Morris  v.  Geiger,  ro 

original  which  has  been  lost,  has  been  N.  J.  L.  331. 

considered   immaterial   and    therefore  New  York, — Jewel!   v.  Schouten,   i 

permifted  without  notice  to  the  defend-  N.  Y.  241 ;  Thompson  v.  Thompson,  52 

ant.     See    Wilkerson    v.    Branham,    5  Hun  (N.  Y.)  117,  16  Civ.  Pro.  Rep.  (N. 

Ala.  608;  Williams  v.  Powell,  9   Port.  Y.)  317;  Matter  of  Budlong,  100  N.  Y. 

(Ala.)  493.  203. 

1.  Ezpirstion  of  Term  —  Illinois,  —  North   Carolina.  —  Allison   v.   Whit- 
Morgan  V.  Campbell,  54  III.  App.  242.  tier,  loi  N.  Car.  492. 

Indiana. — Jenkins    r.    Corwin,     55  Ohio.  —  High   v.  Stillwell,  etc.,  Co., 

Ind.  22;  Martindale  v.  Brown,  18  Ind.  12  Ohio  Cir.  Ct.  Rep.  40,  5  Ohio  Cir. 

284;  Yancy  v.  Teter,  39  Ind.  305;  Lake  Dec.  335. 

V.  Jones,  49  Ind.  297.  Texas. —  Co  wart    v.   Oram,  i    Tex. 

Iowa  — Keeney  v,  Lyon,  21  Iowa  277.  App.  Civ.  Cas.,  §  184. 

North   Carolina.  —  Allison   v,   Whit-  Virginia.  —  Emerson  v.    Berkley,   4 

tier,  loi  N.  Car.  490.  Hen.  &  M.  (Va.)  442. 

Ohio.  —  Hettrick  v.  Wilson,  12  Ohio  England.  —  Harris  v,  Galpin,  47  J, 

St.  136.  P.  727. 

Texas. — Harvey  v.  Carroll,  72  Tex.  63.  3.  Downing  v.  Brown,   Hard.  (Ky.) 

After  Judgment  hut  Before  Xxpiratloit  189;  Payne  v,  Payne,  8  B.  Mon.  (Ky.) 

of  Term  it  seems  that  the  parties  must  391. 

still  take  notice  of  the  motion  without  4.  Saxton  v.   Stowell,  11    Paige  (N. 

express   notice.     Yancy    v,    Teter,   39  Y.)  526. 

Ind.  305;  Lake  v.  Jones,  49  Ind.  297.  6.  Smith   r.  Green,  14  Hun  (N.  Y.) 

In  Allison   v.  Whittier,  loi  N.  Car,  529.     See  also  article  Revival  op  Ac- 

490,  the  court  said  that  *'  when  prac-  tions. 

ticable,  and  in  fairness,  notice  should  In  Gordon  v.  Sterling,  13  How.  Pr. 
be  given;  not,  however,  as  a  legal  duty  (N.  Y.  Supreme  Ct.)  405,  it  was  held  to 
to  the  adverse  party,  so  thaf  he  could  be  usual  but  not  necessary  to  give  no- 
be  heard  upon  the  question  of  the  tice  of  an  application  for  an  order  to 
proposed  reversal."  Citing  Erwin  v.  continue  an  action  for  partition  against 
Lowery,  64  N.  Car.  321.  the  representatives  of  a  deceased  party 

2.  Votioe  Was  Held  Heeeesary  in  the  under  the  code,  §  121.     See  also  article 
following  cases:  Partition. 

Alabama.  —  Baylor    v,  McGregor,   i  6.  State  v.  Price,  15  Mo.  375;  Jackins 

Stew.  &  P.  (Ala.)  158.  r.  Dickinson,  39  S.  Car.  436;  Hemdon 

Colorado. — Thorne     v.    Omauer,    8  v.  Campbell,  86  Tex.  168. 

Colo.  353.  7.  Elkhorn  First  Nat.  Bank  v.  Wood, 

Georgia.  —  Smith  v.  Equitable  Mortg.  26  Wis.  500;  Eldridge  v.  Wightman,  20 

Co.,  98  Ga.  240;    Green  v.  Driskell,  99  Fla.   687;    Arata  v.   Tellurium    Gold, 

Ga.  624.  etc.,    Min.   Co.,   65  Cal.   340,   decided 

Illinois.  —  Hammer  v.  Kaufman,  39  under  a  rule  of  court  requiring  notice 

III.  87;  Washington  Park  Club  v.  Bald-  of  every  motion  not  ex  parte. 

win,  59  111.  App.  61.  8.  Mallan  v.  Higenbotham,  to  Colo. 
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a  lost  pleading ;  *  to  stay  proceedings ;  *  to  dismiss  appeal ;  •  to 
authorize  expenditures  by  a  receiver ;  *  to  vacate  or  modify  an 
order  *  for  a  new  trial ;  •  for  inspection  of  books  and  papers ;  "^  or 
to  determine  a  contested  right,  as  possession  of  papers.^ 

(2)  Motions  Not  Requiring  Notice.  —  The  following  classes  of 
motions  have  been  held  not  to  require  notice:*  vii.^  motions  to 
quash  for  irregularities  apparent  on  the  face  of  the  record, *•  to 
dismiss  for  insufficiency/*  to  direct  the  issuance  of  an  execution/* 
or  to  bring  in  the  representatives  of  a  deceased  party.**  No 
notice  need  be  given  of  a  motion  by  an  amicus  curice  to  dis- 
miss an  action  as  fictitious/*   . 

264,  decided  under  the  code,  §g  398,  399,        A  XotioB  to  Prodnoo  %  P^per,  in  the 

requiring  notice  to  be  given  of  all  mo-  possession  of    the    plaintiff,   which  is 

tions  in  a  case;  Trenton  Mut.  L.,  etc.,  necessary  to  enable  the  defendants  to 

Ins.  Co.  V.  Hodges,  24  N.J.   L.  673;  plead,  may  be  granted  in  the  discretion 

Stephens  z/.   Moore,  4  Sandt.  (N.   Y.)  of  the  court,  although  no  notice  has 

674,  decided  under  the  code,  §  405.  been  given.     But  where  the  possession 

1.  People  V.  Cazalis,  37  Cal.  522,  dis-^  of  a  paper  is  desired  to  be  used  in  evi- 
tinguisJiing  and  disapproving  Benedict  dence,  a  notice  is  necessary.  Bronson 
V,  Cozzpns,  4  Cal.  381.  See  also  arti«  v,  Kensey,  3  McLean  (U.  S.)  180.  See 
cle  Lost  Lnstruments  and  RECORDSt  also  Saunders  v.  Smith,  3  Ga.  121; 
vol.  13,  p.  349.  Turner    v.    Joiner,    18    Ga.   368;    Bu- 

In  Georgia  notice  of  a  motion  to  estab-  chanan  v.  Beckham,  18  Ga.  527. 

lish  copies  of  office  papers  alleged  to  be  8.  Clark  f.  Pigeon  Roost  Min.  Co., 

lost  or  destroyed  is  not  indispensably  29  Ga.  29. 

necessary.     Saunders  v.  Smith,  3  Ga,  9.  See  also  Ross  v,  Ross,  10  Daly  (N« 

121.  Y.)  314;  Sturz  V,  Fischer,  2  N.  Y.  Ann. 

2.  Den  v.  Fen,  17  N.  J.  L.  354;  Ded^-  Cas.  36iS;  State  v.  Morris  Canal,  etc., 
erick  v.  Hoysradt,  4  How.  Pr.  (N.  Y.  Co.,  X2  N.  J.  L.  365. 

Supreme  Ct.)  350;  Anonymous,  5  Sandf.  An  order  requiring  the  adverse  party 

(N.  Y.)656;  Stephens  v.  Moore,  4  Sandf.  to  appear  and  attend  the  examination 

(N.    Y.)  674.     See  also  article  Super-*  of  a  witness  is  made  out  of  court,  and 

SEPEAS  AND  Stay  OF  PROCEEDINGS.  without  Hotice,  and  may  be  made  by 

3.  Allen  V.  Allen,  149  N.  Y.  280.  See  any  judge  of  the  court,  in  any  part 
also  article  Appeals,  vol.  2,  p.  t.  of   the    state.     Silver  Creek   Bank  v. 

4.  Kxp,  Mitchell,  12  S.  Car.  86.  See  Browning,  16  Abb.  Pr.  (N.  Y.  Supreme 
also  article  Receivers.  Ct.)  272. 

A  motion  for  authority  to  issue  re-  10.  Morehead  v.  Prather,  Sneed  (Ky.) 

ceivers'  certificates  must  be  made  on  135;    M'Cormick    v.    Young,    3  J.   J. 

notice.     State   v.  Port  Royal,  etc.,  R.  Marsh.   (Ky.)   183;    Riley  v.  Wiley,  3 

Co.,  45  S.  Car.  464.  Dana  (Ky.)  75. 

In   Hungerford   v.  Cushing,  2   Wis.  11.  Brown  v,  Butlz,  15  S.  Car.  488, 

411,  it  was   said  that  while  the  court  holding  that  a  motion  to  dismiss  for 

ought  to  provide  for  the  safe  custody  insufficiency  is  always  in  order  when 

of  property  which  is  the  subject-matter  the   case  is  reached  on  the  calendar, 

of  an  equity  suit  pending,  an  ex  parte  and  no  formal  notice  need  be  given, 

order  for  that   purpose  would  be    ir-  See  also  article  Dismissal,  Discontinu- 

regular.  ance,  and  Nonsuit,  vol.  6,  n.  823. 

5.  Byington  v.  Call,  36  Kan.  455.  12.  Com.    v.    Hewitt,  2    Hen.   &  M. 
But  in  New  York  an  order  made  by  (Va.)  181.     See  also  article  Executions 

a  judge  out  of  court  may  be  vacated  Against  Property,  vol.  8,  p.  303. 

by   such    judge  without  notice.     See  No  notice  is  necessary  of  a  motion  to 

supra,  p.  III.    See  also  article  Orders,  issue  a  scire  facias.     Pears  v.  Bache,  i 

6.  Dupuis  V,  Thompson,  16  Fla.  69.  N.  J.  L.  239. 

See  also  article  New  Trial,  post,  18.  Campbell   v.  West,  93  Cal.  653. 

7*  Catterlin  v.  Armstrong,  79   Ind.    See  also  article  Revival  op  Actions. 
514.    See  also  article  Discovery,  Pro-        11.  Haley  v.  Eureka  County  Bank,  ai 

DUCTION,  AND  INSPECTION,  vol.  6,  p.  728.      Nev.  I27. 
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c.  Effect  of  FAiLURE  to  Give  Notice — Toid  or  viiidi*i«. — 

While  orders  entered  without  notice  have  been  held  to  be  void,  * 
it  is  the  better  opinion  that  when  the  court  has  jurisdiction  of  the 
case,  an  order  granted  upon  a  motion  without  notice,  although 
notice  is  required,  is  not  void,*  but  is  merely  irregular  and  errone* 
ous,*  and  valid  until  set  aside.* 

After  Sxftntloii  of  tlM  form,  however,  the  court  has  lost  jurisdiction 
of  the  parties,  and  an  order  made  upon  motion  without  notice  is 
void.* 

OrvmUay  Sotioii.  —  Where  notice  is  required  and  none  is  given, 
the  motion  may  be  properly  overruled.* 

WftiYor  of  Votioe.  —  Notice  of  motion  may,  however,  be  waived,^ 
and  it  is  so  waived  by  appearing  and  contesting  the  motion  with* 
out  objection  to  the  want  of  notice,^  and  perhaps  by  merely 
being  present  in  court  when  the  motion  is  called  up  and  failing 
to  object  to  its  consideration.* 

1.  Martin  v.  Bcaoley,  49  Ind.  dSo,  tiont  made  at  a  terai  tubseqnent  to 
holding  that  an  order  against  a  guard*  that  at  which  final  jndgment  was  ren- 
ian  requiring  him  to  pay  certain  taxes,  dered,  and  without  notice  to  the  ad- 
mode  without  Any  notice  to  him,  it  verse  party  or  his  attorney,  was  of  no 
void.  Bush  V,  Geisey,  16  Oregon  267,  effect;  that  such  substituted  paper  was 
holding  that  an  order  to  enlarge  thne  not  a  part  of  the  record  in  the  case,  and 
for  filing  transcript,  when  talcen  ex  that  it  would  not  be  considered  on 
farU  and  without  notice,  will  be  disre-  appeal. 

garded  where  the  attention  of  the  court  0.  Dupuis  v.  Thompson,  16  Fla.  69; 

is  called  to  the  matter,  and  the  appeal  Byington  v.  Call,  36  Kan.  455;  Jackins 

will  be  dismissed  for  want  of  juiisdic-  v,  Dickinson,  39  S.  Car.  436. 

tion  in  the  court  to  consider  it.  7.  Fraser  v.   Ryan,  4   Rich.    L.   (S. 

8.  Pinckney  v,  Hagerman,  4  Lans.  Car.)  460,  holding  that  the  defendant 
(N.  Y.)  374;  Tweedy  v.  United  L.  Ins.  by  agreement  may  waive  the  notice  of 
Af soCm  34  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  motion  required  to  be  given  by  the 
25^;  Becker  v.  Lebanon,  etc.,  St.  R.  Co.,  sixty-seventh  rule. 

4  Pa.  Super.  Ct.  Rep.  372,  40  W.  N.  C.  8.  California,  —  Reynolds  v.  Harris, 
238.  14  Cal.  667;    Herman  v,  San  tee,   103 

9.  Alabama.  —  Stringer  v.  Echols,  46    Cal.  519. 

Ala.  61.  Kansas,  —  Smith  v.  State,  i  Kan.  365. 

California,  -^  Bear       River,        etc.,  Kentucky.  —  Smith  v,  Robinson,  i  T, 

Water,  etc.,  Co.  v.  Boles,  24  CaL  354.  B;Mon.  (Ky.)  15. 

Georgia^  —  Clark    v.   Pigeon     Roost  New  York.  —  Crane  v.  Stiger,  58  N. 

Min.  Co.,  29  Ga.  29.  Y.  625.     See  also  Ladd  v.  Ingham,  3 

fViscoHsin.  —  Hungerford    v.    Cush-  How.  Pr.  (N.  Y.  Supreme  Ct.)  90. 

ing,  2  Wis.  411.  South  Carolina.  -*-  Bank  of  Charleston 

4.  Tweedy  v.  United  L.  Ins.  Assoc.,  NaL    Banking  Assoc,   v.  Zorn,  14  S. 

24  Civ.   Pro.   Rep.  (N.  Y.  C.  PI.)  250;  Car.  444. 

Pinckney  v.  Hagerman, 4  Lans.  (N.  i.)  9.  Kimbrough  v,  J.  K.  Orr  Shoe  Co., 

374;    Becker  cr.  Lebanon,  etc.,  St.   R.  9863.537;  Petrie  v.  People,  40  111.  334, 

Co«.  4  Pa.  Super.  Ct.  Rep.  372,  40  W.  holding  that  if  a  party  is  present  in 

N.  C.  (Pa.)  238.  court  when  the  motion  is  made  by  the 

In  Daniels  v.  Winslow,  2  Minn.  113,  other  party,   and   takes   no  notice  of 

it   appearing    by    affidavits    that    the  such  motion,  he  cannot  complain  if  the 

plaintiff's  counsel  h^  not  had  proper  couit  proceeds  to  hear  the  motion  at 

notice  of  the  settlement  of  a  bill  of  ex-  once, 

ccptions,  the  bill  was  stricken  out,  See  also  Shotwell  v,  Rowell,  30  Ga. 

6.  Jenkins    v.   Corwin,   55   Ind.   21;  557,    wherein   the  court  said:    '*  The 

Martin  v.  Beasley,  49  Ind.  280;    Har*  presiding  judge  certifies  that  the  coun- 

vey  V.  Carroll,  72  Tex.  63,  holding  that  sel  of  Shotwell  was  in  court  when  he 

an  order  snpplying  a  lost  bill  of  ezcep-  passed  the  order  annulUog  h4s  client's 
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Error  Cured.  —  So  also  want  of  notice  may  sometimes  be  cured 
by  subsequent  proceedings  in  the  cause. ^ 

3.  To  Whom  Oiyen.  —  Where  notice  is  necessary,  it  should 
be  given  to  all  parties  who  will  be  affected  by  the  grant- 
ing of    the  motion,  *  providing    they   have    appeared    in    the 

judgment.     But  he  do«s  not  undertake  South      CaroJina. -^  Static      v.     Port 
to  say  that  he  had  notice  and  knowl-  Royal,  etc..  R.  Co.,  45  S.  Car.  464. 
edge  of  the  proceeding;    and  this  was  t/nited  States,  —  In  re  Hall,  etc.,  Co., 
indispensable.     For  if  counsel  and  par-  69  Fed.  Rep.  425. 
ties  are  to  be  held  responsible  for  what  Attomof^Qeneral.  —  Where  a  motion 
is  transacted  in  court,  it  will  not  do  to  is  made  on  behalf  of  a  defendant  in  con* 
say  that  they  stood  by  at  the  time  and  finement,  after  sentence,  to  take  up  his 
did  not  interfere,  which  is  flatly  denied  case  out  of  its  turn,  special  notice  to 
in  this  case.     Notice  should  be  brought  the  attorney-general  must  be  proved, 
home  in  some  more  abiding  form  than  Stone  v.  State,  20  N.  J.  L.  404. 
the  mere  recollection  of  the  incumbent  Motion  to  Disohaive  IteceiTer.  —  In  Co- 
on   the     bench    for    the    time    being,  burn  v,  Ames,  57  Cal.  20i,  it  was  held 
Rights  should  not  rest  on  so  frail  a  that  on   a   motion  to  discharge 'a  re- 
tenure."  ceiver  notice  should  be  given   to  all 

1.  Onring  Error  by  Kotion  to  Yaoate.  —  parties,  but  that  a  failure  so  to  notify 
Thus  where  the  party  complaining  of  all  parties  was  not  such  an  irregularity 
want  of  notice  files  a  motion  to  vacate  as  to  justify  a  reversal  of  an  order  of 
the  previous  irregular  order  and  the  discharge.  Citing  2  Dan.  Cfa.  PI.  and 
latter  motion  is  fully  heard,  the  error  Pr.  1447. 

is  cured.     Thomas  v.  San  Diego  Col.  AppUcation    in    Creditor'!    Suit. —  A 

lege  Co.,  Ill  Cal.  358;  Rivers  v,  Olm-  creditor  applying  for  leave  to  prove  his 

sted,  66  Iowa  186;    Billings  if.  Kothe,  debt  after  master's  report  filed,  under 

49  Iowa  34.     But  see  contra,  McLean  a  decree  in  a  creditor's  suit,  must  give 

V,  Tompkins,   18  Abb.   Pr.  (N.  Y.  Su-  notice  of  the  application  to  the  solicit- 

preme  Ct.)  24,  wherein  it  is  held   that  ors  of  the  creditors  who  have  estab- 

the   want  of  notice  of   motion  is  not  lished  their  claims  before  the  master, 

cured  by  the  fact  that  the  aggrieved  and  have  entered  their  appearance,  as 

party  subsequently  moved  to  vacate  the  well  as  to  the  original  parties  in  the 

order  made,  nor  by  his  having  taken  suit.     Wilder  v.  Keeler,  3  Paige  (N.  Y.) 

an  appeal  from  the  order.     "  There  is  164;  Pratt  v,  Rathbun,  7  Paige  (N.  Y.) 

no  rule  that  such  motion  or  appeal  is  a  269,  overruling    Mason   v.  Cod  wise,   6 

waiver  of  the  want  of  notice,  nor  should  Johns.  Ch.  (N.  Y.)  183, 

there  be."  Chaagaof  Interests.  —  Where  there  is 

2.  Persons  Adversely  Interested  flhonld  a  change  of  interests,  pendente  lite^  in 
Be  ITotifled — California.  —  Burr  v,  an  action  of  contract,  the  court  will 
Navarro  Mill  Co.,  (Cal.  1894)  35  P&c.  not  allow  the  substitution  of  the  pur> 
Rep.  990.  chaser's  name  as  plaintiff  upon  motion 

Illinois,  —  Hammer  v.  Kaufman,  39  of  the  vendor,  without  a  notice  to  him. 

111.  87.  The  purchaser  is  himself  the  proper 

Iowa,  —  Keeney    v,   Lyon,   21    Iowa  party   to    make   the   motion,   and    he 

277.  should  do  it  upon  notice  both  to  the 

Kentucky,  —  Ward   v,  Halbert,  I  T.  actual  plaintiffs    and  the  defendants. 

B.  Mon.  (Ky.)  42.  Such  a  substitution  will  be  granted  as 

Missouri,  —  George  v,  Middough,  62  a  matter  of  course,    where   it  cannot 

Mo.  549;  La ughlin  z'.  Fairbanks,  8  Mo.  prejudice  the  defendant,  t  When  such 

367.  would  be  the  result,  it  will  be  refused 

Nevada,  —  Pratt    v.    Rice,    7     Nev.  or  granted  only  on  such  terms  as  will 

123.  protect    the    defendant    from    injury. 

New      York,  —  Artisans'     Bank    v,  Howard    v,   Taylor,    5    Ducr   (N.   Y.) 

Treadwell,  34  Barb.  (N.  Y.)  553;  Isnard  604. 

V,  Cazeaux,  i  Paige  (N.  Y.)  39;  Matter  Codefendants.  —  Ordinarily  service  of 

of   Patterson,  4  How.   Pr.  (N.  Y.  Su-  a   notice   upon   the  opposite   party   is 

preme  Ct.)  34.  sufficient,  but  on  a  motion  by  one  of 

Pennsylvania,  —  Lancaster's  Appeal,  several  defendants  to  change  the  place 

III  Pa.  St.  524.  of  trial   notice   must  be  given  to  the 
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action  or  pleaded.* 

Oefaidaati  Who  Do  Hot  Appear  are  concluded,  without  the  service  of 
any  other  notice  upon  them  than  the  primary  process,  by  all 
proceedings  in  the  action  which  they  had  reason  to  anticipate.* 

Attorney  or  Party.  —  Where  a  party  entitled  to  notice  has  appeared 
by  an  attorney  of  record  the  notice  should  be  served  upon  such 
attorney  and  riot  upon  the  party  personally.^ 

4.  For  What  Day.  —  The  day  for  which  motions  may  be  noticed, 
termed  motion  day,  is  usually  fixed  by  rule  of  court  and  must  be 
observed.* 

other  defendants.     Mairs  v.  Remsen,  3  ProTiilonal    Bemedles. —  But    though 

Code  Rep.  (N.  Y.  Supreme  Ct.)  138.  the  defendant  has  appeared  he  is  not 

Penone  Hot  Entitled  to  Notice.  —  Per-  entitled  to  notice  of  an  application  for 
sons  not  interested  in  opposing  the  mo-  an  order  to  arrest  him  nor  for  an  in- 
tion  need  not  ordinarily  be  notified,  junction  before  he  has  answered.  Pro- 
Gordon  V.  Sterling,  13  How.  Pr.  (N.  Y.  visional  remedies  are  not  ordinary 
Supreme  Ct.)405;  Erlund  v.  Manning,  proceedings.  Becker  z/.  Hager,  8  How. 
160  Mass.  444;  Miller  v.  Cramer,  48  S.  Pr.  (N.  Y.  Supreme  Ct.)  68. 
Car.  282.  8.  A'n/isas.  —  Byington    v.    Call,    36 

It  is  not  necessary  to  serve  the  other  Kan.  455. 

defendants  with  notice  of  motion   for  Massachusetts,  —  Rogers      v.      Ladd, 

final  judgment  against  one  defendant  117  Mass.  334. 

who  has  admitted  the  plaintiff's  claim,  Ne7u  Jersey.  —  Anonymous,  11   N.  J. 

where  the  cause  of  action  is  severable.  L.  94. 

Macmillan  z^.  Australasian  Territories,  New    York.  —  Wilder    v.    Keeler,    3 

75  L.  T.  182.  Paige  (N.  Y.)  164;  Pratt  v.  Rathbun,  7 

It  is  not  essential  to  the  validity  of  Paige  (N.  Y.)  269;    Wardell   v.   Eden, 

an  order  granting  leave  to  bring  an  ac-  2  Johns.  Cas.  (N.  Y.)  I2i;   Kleecke  v. 

tion   against  a  receiver  that  notice  of  Styles,  3  Johns.  (N.  Y.)  250;    Haskins 

the   application   for  the  order  should  v.  Snowden,  2  Johns.  Cas.  (N.  Y.)  287. 

be   given   to   the   parties   in    the   case  Tennessee.  —  Cheatham   v.  Howell,  6 

in  which  the  receiver  was  appointed.  Yerg.  (Tenn.)  311. 

Notice  of  such  application  to  the  re-  Wisconsin.  —  Corwithz^.  Illinois  State 

ceiver  is  sufficient.     Potter  v.  Bunnell,  Bank,  8  Wis.  376. 

20  Ohio  St.  1 50.  Attorney  to  Confess  Jndgment.  —  Where 

1.  Thayer  v.  Mead,  2  Code  Rep.  (N.  an  attorney  is  retained,  even  though 
Y.  Supreme  Ct.)  18;  Hewitt  v.  Howell,  only  to  confess  judgment,  service  of 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  346;  notice  of  motion  to  vacate  satisfaction 
Smith  V.  Green,  14  Hun  (N.  Y.)  529.  must  be  on  him  and  not  on  the  party. 

Withdrawal  of  Appearance.  —  In   Ore-  Wardell  v.  Eden,  2  Johns.  Cas.  (N.  Y.) 

s^on  the  Civil  Code,  $5  520,  expressly  pro-  121. 

vides  that  notice  of  a  motion  need  not  Kew  Attorney.  —  Where  a  copy  of  the 

be  given   to  a  defendant  who  has  not  declaration,  with  notice  of  the  rule  to 

appeared,  and  in  Wilson  v.  Blakeslee,  plead,  has  been  served  on  the  defendant 

16  Oregon  43,  it  was  held  that  this  stat-  personally,  an  attorney  whose  notice  of 

ute  dispensed  with  the  necessity  of  no-  retainer  is    afterwards  served   is  not 

tice  to  a  defendant  who  had  entered  his  entitled  to  new  service,  but  the  rule 

appearance  and  afterwards  withdrawn  runs  from  the  service  on  the  defendant, 

it  as  to  all  proceedings  subsequent  to  Kleecke  v.  Styles,  3  Johns.  (N.  Y.)  250. 

such  withdrawal.  To  the    same  effect,   see   Haskins  v. 

2.  McLean  v.  Tompkins,  18  Abb.  Pr.  Snowden,  2  Johns.  Cas.  (N.  Y.)  287. 
(N.  Y.  Supreme  Ct.)  24,  holding  that  Where  Several  Defendants  Appear  by 
the  substitution  of  one  plaintiff  for  an-  DUTerent  Attorneys,  motion  papers 
other,  and  particularly  the  substitution  should  be  addressed  to  the  attorneys 
of  one  of  the  defendants  as  plaintiff  of  all.  Anderson  v.  Vandenburgh,  I 
without  notice  to  his  codefendants,  is  How.  Pr.  (N.  Y.  Supreme  Ct.)  212. 
not  such  a  proceeding  as  a  defendant  4.  In  the  District  of  Columbia^  under 
should  have  anticipated,  and  was  there-  the  fifth  equity  rule,  contested  motions 
fore  irregular.  should   be    noticed   for    the   first   day 
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6.  Form  and  Sufficiency  —  a.  Summary  Statement  of  Essen- 

TIALS  —  In  General.  —  A  notice  of  motion,  being  designed  to  afford 
the  adverse  party  an  opportunity  to  appear  at  the  hearing  and 
contest  the  motion,  should  contain  all  the  information  to  which 
the  latter  is  entitled  to  enable  him  to  do  so  with  effect.  Accord- 
ingly the  essential  contents  of  a  notice  of  motion  may  be  sum- 
marized as  follows:  *  The  notice  of  motion  must  be  in  writing,* 

of  the  term,  unless  a  different  day  is  necessary.  Kane  v,  Scofield,  2  Cai.  (N. 
assigned  by  the  justice.  Fitzgerald  v.  Y.)  368,  Col.  &  C.  Cas.  (N.  Y.)  414. 
Fitzgerald,  7  D.  C.  243.  Sofflcienoy  of  Excuse.  —  Mistaking  the 
As  to  New  York  practice,  including  first  day  of  the  term  was  held  a  sufn- 
that  settled  by  the  earlier  cases,  see  cient  excuse  for  not  noticing  the  mo- 
Lusher  V.  Walton,  I  Cai.  (N.  Y.)  150,  lion  for  the  first  day.  Bayard  v. 
Col.  &  C.  Cas.  (N.  Y.)  206;  Ogdens-  Malcom,  3  Cai.  (N.  Y.)  102,  Col.  &  C. 
burgh  Bank  v.  Paige,  2  Code  Rep.  (N.  Cas.  (N.  Y.)  456. 
Y.  Supreme  Ct.)67;  Walrath  v.  Killer,  Where  the  subject-matter  of  a  motion 

2  Code  Rep.  (Onondaga  Special  Term)  arises  so  late  that  notice  cannot  be 
129;  Anonymous,  18  Wend.  (N.  Y.)  515;  given  for  the  first  day  it  may  be  given 

Jackson   v. ,   2   Cai.  (N.  Y.)  259;  for  a  subsequent  day  at  the  peril  of  the 

Pintard  v.  Ross,  2  Johns.  (N.  Y.)  186.  party.     Anonymous,  18  Wend.  (N.  Y.) 

In  Rogers  v,  Pearsall,  21  N.  Y.  App.  515. 

Div.  389,  it  was  held  that  an  enumer-  1.  A   motion  to  correct  a  judgment 

ated  motion  should  be  stricken  from  under  Ohio  Rev.  Stat.,  §  5354,  must  be 

the  calendar,  on  motion  under  rule  40,  upon  notice  in  writing,  containing  ^he 

when  noticed  for  the  second  day  of  the  names  of  the  parties,  name  of  the  court 

term  instead  of  the  first.     See  Power  or  judge  before  whom  the  motion  was 

V.  Athens,  19  Hun  (N.  Y.)  165,  wherein  made,  with  the  place  and  day  of  hear- 

it  was  held  that  the  requirement  that  a  ing  and  the  nature  and  terms  of  the 

nonenumerated  motion    must   be   no-  order  to  be  applied  for,  served  by  an 

ticed   for  the    first  day  of   the   term,  officer  or  disinterested  person  upon  the 

unless  sufficient  cause  be  shown  for  the  parties  to  be  a£fected  thereby.     Nigh 

contrary,  was   not  dispensed  with  by  v,  Stillwell,  etc.,  Co.,  12  Ohio  Cir.  Ct. 

The  granting  of  an  order  to  show  cause,  Rep.  40,  5  Ohio  Cir.  Dec.  335. 

but  that  such  an  order  should  be  re-  2.  Borland  v.  Thornton,  12  Cai.  440; 

turnable  to  the  first  day  of  the  term  Mason  v,  Kellogg,  38  Mich.  133;  Pear- 

unless  cause  for  naming  a  different  day  son  «'.  Love  joy,  53  Barb.  (N.  Y.)  407; 

is  shown  in  the  affidavit  for  the  order.  Hunt  v.   Langstroth,  9  N.   J.   L.   223; 

In  Pintard  v.  Ross,  2  Johns.  (N.  Y.)  Tillou    v.    Hutchinson,    15    N.    J.    L. 

186,  it  was  held  that  notice  of  a  non-  178;    Nigh   v,  Stillwell,   etc.,   Co.,    12 

enumerated  motion  might  be  for  any  Ohio  Cir.  Ct.  Rep.  40,  5  Ohio  Cir.  Dec. 

day  in  term,  but  that  the  court  would  335;  St.  Michael's  Church  v.  Philadel- 

not  hear  the  motion  except  on  a  non-  phia  County,  Bright.  (Pa.)  121,  4  Clark 

enumerated  day.  (Pa.)  150;  Dawson's  Appeal,  15  Pa.  St. 

In    Hatch    v.    Andrews,    i     N.    Y.  482.     But  see  Com.  v,  Reiter,  78  Pa. 

Month.  L.  Bui.  59,  it  was  held  that  on  St.  161,  holding  that  a  verbal  notice  to 

a  notice  for  any  other  than  the  regular  counsel  is  sufficient  unless  required  to 

motion  day  no  order  can  be  taken  by  be  in  writing, 

default.     See  also  Vernovy  ».  Tauney,  When  a  statute  speaks  of  notice  of  a 

3  How.  Pr.  (N.  Y.  Supreme  Ct.)  359,  motion  it  means  written  notice  or  notice 
wherein  it  was  held  that  a  motion  no-  in  open  court  of  which  the  minute  is 
ticed  for  a  day  out  of  an  appointed  term  made  by  the  clerk.  Borland  v.  Thorn- 
must  be  brought  on  on  the  day  speci-  ton,  12  Cai.  440.  Bur  see  Flateau  v. 
fied,  and  where  the  moving  party  does  Lubeck,  24  Cai.  365,  wherein  this  case 
not  appear  on  that  day  he  cannot  be  was  cited  and  the  court  said;  "That 
entitled  to  his  motion  by  default  on  a  a  notice  in  legal  proceedings  should 
subsequent  day.  be  in  writing,  we  deem  essential  to  the 

Where   the   reason   for  not  noticing  protection  of  the  rights  of  the  party  to 

the  motion  for  the  first  day  appears  on  be  affected  by  it.     Any  other  practice 

the   record   no  affidavit  in  excuse    is  would,  in  {nany  instances,  be  attended 
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and  should  be  entitled  with  the  names  of  the  parties'  and  the 
matter  or  cause  wherein  the  motion  is  to  be  made.*  It  should 
be  addressed  to  all  the  parties  or  attorneys  intended  to  be 
served'  and  should  be  signed  by  the  moving  party  or  his 
attorney.'*  It  should  also  specify  the  time*  and  place*  where 
the  motion  will  be  made,  the  relief  sought,''  the  grounds  or 
reasons  for  such  relief,®  and  the  affidavits  or  other  papers  upon 
which  the  motion  will  be  founded.*  "* 

with  mischievous  results,  and  hence  after  his  name,  if  there  are  other  de- 
should  be  discountenanced.  Gilbert  fendants  not  moving,  is  obsolete,  the 
V.  Columbia  Turnpike  Co.,  3  Johns,  convenience  of  having  all  the  papers 
Cas.  (N.  Y.)  107.  The  statute  does  not  in  a  cause  entitled  alike  being  found 
provide  for  any  other  than  a  written  paramount.  I  Abb.  N.  Pr.  and  Forms 
notice,  and  we  are  not  satis6ed  that  a  153,  note  i. 

notice  in  open  court,  entered   in   the  2.  2   Dan.   Ch.  Pr.    1594:    Davis  v. 

minutes  of  the  clerk,  in  such  cases,  can  Richards,  2  N.  Y.  Month.  L.  Bui.  97. 

properly  serve  as  a  substitute  for  the  The  notice  should  be  entitled  in  the 

notice  contemplated  by  the  statute.     If  court  where  the  action  is  pending  and 

it  can,  then  it  should  contain  all  the  the  motion  is  to  be  made.     Clickman 

substantive  elements  of  the  statutory  v.  Clickman,  i  N.  Y.  611. 

notice,  and  should  be  brought  to  the  Thus,  on  a  motion  to  remove  a  cause 

attention  of  the  party  entitled  to  notice;  from  the  Court  of  Common  Pleas  into 

and  all  this  should  appear,  by  proper  the  Supreme  Court,  the  papers  should 

entry,  in  the   minutes  of  the  court."  be  entitled  in  the  Court  of  Common 

See  also  Killip  v.  Empire  Mill  Co.,  2  Pleas.     Miller  v.  Dows,  2  How.  Pr.  (N. 

Nev.  34.  Y.  Supreme  Ct.)  98. 

Notice    by    Telophona    is   necessarily  8.  Anderson     v.     Vandenburgh,     i 

verbal  and  therefore  insufficient.   Exp,  How.    Pr.  (N.   Y.    Supreme  Ct.)  212, 

Apeler,  35  S.  Car.  417.  wherein  it  was  held  that  original  mo- 

Parol  Evidenoe  of  the  Contents  of  a  no-  tion  papers  should  be  addressed  to  all 

tice  may  be  given  when  a  party  has  no  the  attorneys  opposed,  otherwise  those 

copy.     Tower  v,  Wilson,  3  Cai.  (N.  Y.)  to  whom  they  are  not  addressed  may 

174,  Col.  &  C.  Cas.  (N.  Y.)  494..  appear  and  take  a  rule  for  costs  for  not 

1.  Notice  of  a  motion  affecting  an  moving,   even   where   the  motion  has 

action,   but   in   which   no  parties  are  been  made.     In  this  case  it  appeared 

named,  will  not  bind  the  party  upon  that  the  attorneys  on  whom  the  notice 

whom  it  is  served.     Eastman  v.  Moore,  was  served,  but  to  whom   it  was  not 

14  Iowa  586.  addressed,  were  misled  by  the  motion. 

A  notice   which  does  not  give  the  Parties  in  Eepreeentatiye  Capacity. — 

Christian  or  baptismal  name  of  one  of  In  Duclos  v.  Benner,  (Supreme  Ct.)  25 

the   parties  mentioned   therein  is  too  N.  Y.  St.  Rep.  413,  the  notice  of  motion 

indeAnite  and  uncertain,  and  may  be  was  not  addressed  to  a  defendant  as 

stricken  from  the  files.     Henrichsen  v.  executor,  and  it  was  accordingly  held 

Mudd,  33  III.  476.  that  he  was  made  a  party  to  the  motion 

See  Sandland  v.  Adams,  2  How.  Pr.  proceeding  only  as  an  individual.     The 

(N.  Y.  Supreme  Ct.)  98,  wherein  it  was  court  cited  Landon  v.  Townshend,  112 

held  that  an  affidavit  of  merits  might  N.  Y.  93. 

be  disregarded  because  not  entitled  in  4.  See  infra^  IX.  5.  /.  Signature  by 

the  suit,  where  the  plaintiff's  name  was  Party  or  Attorney, 

stated   in   the   title  as  **  Sunderland  "  6.  See  infra^   IX.  5.   b.  Designating 

whereas  it  was  "  Sandland."  Time. 

If  a  notice  of  motion  for  nonsuit  be  6.  See  infra^   IX.  5.   c.  Designating 

titled  versus  instead  of  ad  sectam^  and  Place, 

the  affidavit  annexed  rightly  titled,  the  7.  See  infra^  IX.   5.   d.   Designating 

notice  will  be  good.     Ryers  v,  Hillyer,  Relief  Sought, 

I  Cai.  (N.  Y.)  112.  8.  See  infra^  IX.   5.   e.   Designating 

The  practice  of  inverting  the  names  Grounds  for  Relif, 

in  the  papers  on  a  motion  by  a  defend-  9.  See  infra,   IX.    5.    g.    Papers  on 

ant,   and   adding  **  impleaded,"   etc..  Which  Motion  Is  Based, 
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Teit  of  Builloienej.  —  A  notice  of  motion  will  ordinarily  be  deemed 
sufficient,  notwithstanding  defects  in  respect  to  some  of  the  above 
enumerated  essentials,  provided  no  one  was  misled  thereby.* 

Waiver  of  Objections.  —  Appearing  and  contesting  a  motion  with- 
out preliminary  objection  is  a  waiver  of  any  mere  irregularity  or 
formal  defect  in  the  notice.* 

Amendment  of  Hotioe.  —  A  notice  cannot  be  amended  in  matters  of 
substance  after  the  expiration  of  the  time  limited  by  statute  for 
serving  notice.' 

6,  Designating  Time.  —  The  notice  must  designate  the  time 
when  the  motion  will  be  made.*  And  it  seems  that  the  notice 
will  be  sufficient  in  this  respect  where  no  one  is  misled.* 

1.  Harris  v.  Bradford,  4  Ala.   214;  Kentucky.  —  Taylor  v.  Hardin,  4  B. 

Bander  v,  Covill,  4  Cow.  (N.  Y.)  60;  Mon.  (Ky.)  363. 

Whipple    V.    Williams,    i    Mich.    115;  Minnesota. — Marty  v.  Ahl,  5  Minn.  27. 

Board  of  Education  v.  Parsons,  22  W.  Mississippi,  —  Izod     v,    Addisoo,     5 

Va.  308;  Batten  v,  Harrison,  3  B.  &  P.  How.  (Miss.)  432. 

i;  Wolfe  V.  Horton,  3  Cal.  (N.  Y.)  86;  New  York.  —  Roosevelt  r.   Dean,  3 

Hawley  v.  Donnelly,  8  Paige  (N.  Y.)  Cai.  (N.  Y.)  105.  Col.  &  C.  Cas.  (N. 

415.  Y.)  460;  Crane  v.  Stiger,  58  N.  Y.  625. 

But  where  the  party  who  founds  an  When  counsel  appears  at  the  argu- 

application  upon  papers  wrongly  en-  ment  of  the  motion  and  is  heard,  and 

titled  asks  to  have  the  proceedings  of  no  prejudice  results  from  want  of  for- 

the  adverse  party  set  aside  for  a  tech-  mal  notice,  no  such  notice  is  necessary, 

nical  defect  merely,  he  will  be  held  to  Chicago,  etc.,  R.  Co.  v.  Estes,  71  Iowa 

strict  rules  of  practice  and  his  applica-  603. 

tion  will  be  denied.     Hawley  v.  Don-  8.  Little  v.  Jacks,  67  Cal.  165 ;  Packer 

nelly,  8  Paige  (N.  Y.)  415.  v.  Doray,  98  Cal.  317.     But  see  Valen- 

Where  the  notice  of  a  motion  states  tine  v.  Stewart,  15  Cal.  396,  wherein  it 

that  the  plaintiff  "  did  "  move,  etc.,  on  was    held     that    a    motion    may    be 

a  day  subsequent  to  the  date  of  the  amended  by  the  addition  of  grounds 

notice,   "  did     will   be   understood   to  therefor,  even  after  the  expiration  of 

mean  "  will."     Harris  v.  Bradford,  4  the  time  limited.     This  case  was  cited 

Ala.  214.  with  approval  and  followed  in  Loucks  v. 

In  Jerauld  County  v.  Williams,  7  S.  Edmondson,  18  Cal.  203. 
Dak.  196,  a  notice  of  a  motion  naming  4.  Crane  v.  Crofoot,  i  How.  Pr.  (N. 
only   one  defendant,  followed  by  the  Y.  Supreme  Ct.)  191;  Glenny  v.  Lang- 
abbreviation  "  et  al.,"  was  held  suffi-  don,  94  U.  S.  604,  holding  that  where 
cient  where  no  one  was  misled.  a  notice  of  motion  to  dismiss  an  appeal 

Error  in  Entitling  the  Papers  or  in  the  designated  no  time  for  the  hearing,  the 

Kamee  of  Parties  may  be  disregarded  cause  would  be  reinstated, 

where  no  one  was  misled.     Quick  v,  5.  That  the  notice  was  for  Tuesday 

Merrill,  3  Cai.  (N.  Y.)  133;    Falker  v.  instead  of   Monday    is   immaterial  so 

New  York,  etc.,  R.  Co.,  100  N.  V.  86,  long  as  the  mistake  did  not  mislead, 

holding  that  a  notice  to  a  firm  of  three  Batten  v.  Harrison,  3  B.  &  P.  i;  Wolfe 

attorneys  may  be  good,  although  the  v.  Horton,  3  Cai.  (N.  Y.)  86.     So  where 

notice  names  only  two  of  them,  when  it  was  for  Monday  instead  of  for  Tues- 

the  error  could  not  have  been  preju-  day.     Bander  v.    Covill,   4    Cow.   (N. 

dicial;  Hawley  v.  Donnelly,  8  Paige  (N.  Y.)  60. 

Y.)4I5;  Ryersv.  Hillyer,  i  Cai.  (N.  Y.)  Date  of  Term.  —  The  date  on  which 

112.     But  see  Sandland   v.  Adams,  2  the  term  of  the  court  is  to  commence 

How.    Pr.   (N.   Y.    Supreme    Ct.)    98,  need  not  appear  in  the  notice.     Green 

wherein   a  misnomer  of  a  party  was  v.  Green,  7  Ind.  113. 

held  fatal.  The  Bay  of  the  Term  when  the  motion 

S.  Indiana.  —  Lane  v.  Fox,  8  Blackf.  is  to  be  made  need   not  appear.     Mc- 

(Ind.)  58.  Rae  v,  Colclough,  2  Ala.  74;  Welch  v. 

Iowa.  —  Billings  z/.  Kothe,  49  Iowa  34.  Fourier,  6  Ala.  516;    Dye  v.   Knox,  z 

Kansas,  —  Smith  r.  State,  z  Kan.  365.  Bibb  (Ky.)  573,  holding  that  notice  on 
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AltomatiYo  Dayt.  —  But  some  one  certain  day  must  be  named ; 

different  days  cannot  be  named  in  the  alternative.* 

*' Ai  Soon  TlLoreaftar  m  Connaol  Can  Bo  Hoard."  — After  the  day  desig- 
nated, it  is  usual  to  insert  the  clause'*  or  as  soon  thereafter  as 
counsel  can  be  heard."  But  this  clause  is  unnecessary,^  as  the 
motion  stands  over  as  a  matter  of  course  where  it  cannot  be 
heard  for  the  day  designated.' 

c.  Designating  Place.  —  The  place  or  judge  before  whom 
the  motion  will  be   made  should  be  designated  in  the  notice.* 

motion  in  a  County  Court  without  sped-  Motiono  Standing  Oror. — *'A1I  such 

fying  any  day  of   the   term   may  be  motionsthatarenotheardon  theday  for 

taken  upon  any  day,  as  the  law  con-  which  they  are  noticed,  in  consequence 

siders  the  whole  term  of  that  court  as  of  the  Inability  of  the  court  to  hear  the 

one  day.  same,  stand  over  as  a  matter  of  course 

Hotioo  for"Hort  Torm."  —  Notice  for  until  the  next  day,  unless  a  different 

the  "  next  term  "  includes  the  first  day  disposition  should  be  made  by  the  di- 

of  the  term  and  is  good.     Avery   v,  rection  of  the  judge  or  the  consent  of 

Cadugan.  i  Cow.  (N.  Y.)  230.     In  fact  the  parties.    The  fact  that  a  calendar 

the  addition  of  a  particular  day  for  a  of  motions  is  not  made  at  chambers  is 

motion  which  is  several  terms  forward  no  reason  why  this  practice  should  not 

may  be  rejected  as  surplusage.    Jack-  obtain.     The  calendar  is  employed  in 

son  V.  Brownson,  4  Cow.  (N.  Y.)  51;  the  Saturday  chambers  of  the  court  to 

Wolfe  V.    Horton.   3  Cai.  (N.  Y.)  86;  apprise  the  judge  of  the  titles  of  the 

Crawford  v.  Branch  Bank,  7  Ala.  205.  actions,   and   to  arrange  the  order  in 

A  notice  that  a  motion  will  be  made  which  the  causes  should  be  heard  or 

ai    the  **  next    special    or    adjourned  tried.     It  is  not  at  all  essential  to  the 

term  "  of  the  District  Court,  to  be  held  continuance  of  the  cause  before  him; 

•'on  the  28th  day  of  January,  1867,"  con-  and  when  he  adjourns,  all  matters  be- 

tains   a  sufficient  designation   of    the  fore  the  court  on  that  day  on  notice  and 

term.     Blake   v,    Sherman,    12    Minn,  not  heard  stand  over  without  further 

420.  order,  whether  he  has  or  has  not  a  cal- 

1.  Crane  v,  Crofoot,  i   How.  Pr,  (N.  endar,  until  the  day  to  which  he  ad- 
Y.  Supreme  Ct.)  191.  journs."     Clerke,  J.,  in  Mathis  v.  Vail, 

2.  Anonymous,  i  Johns.  fN.  Y.)  143.  10  How.  Pr.  (N.  Y.  Supreme  Ct.)  45S. 
8.  Anonymous,  I  Johns.  (N.  Y.)  143.  When  Hew  Votioe  It  Keoenary.  —  In 
Hotioe    for    Holiday.  —  In    White    v.  Fischer  v,  Hanna,  8  Colo.  App.  471,  it 

ftockafeller,  45  N.  J.  L.  299,  it  was  held  was  held  that  when  a  motion  is  not 

<hat  a  notice  of  a  motion  to  be  made  acted  upon  at  the  time  designated  in 

Tefors  the  court  upon  a  day  specified,  the  notice,  but  goes  over  indefinitely,  it 

which  was  a  day  of  general  election  is  error  to  act  upon  it  in  the  absence  of 

and  therefore  a  holiday,  '*  or  as  soon  the  adverse  party  without  further  no- 

thereafter  as  the  court  can  attend  to  the  tice.     In  this  case  the  notice  was  for 

same,"  was  a  good  notice  for  the  day  January  16,  '*  or  as  soon  thereafter  as 

succeeding  the  designated  day.  counsel  could  be  heard."     No  further 

In  Matter  of  Flushing  Ave.,  loi  N.  action  was  taken  until  May  23,  when 

Y.  678,  notice  of  a  motion  was  given  the     motion    was    sustained    without 

for  the  first  Monday  of  July,  which  was  further  notice.    This  was  held  to  be 

the  regular  motion   day,   or    as  soon  error.     The  court  cited  Mallan  v.  Hig- 

thereafter  as  counsel  could  be  heard,  enbotham,  10  Colo.  264. 

The   first   Monday   proved   to  be    the  4.  If  notice  of  the  place  and  time  at 

Fourth  of  July  and  a  legal  holiday,  and  which  a  motion  by  an  administrator  for 

on  the  next  day,  July  fifth,  the  motion  the  sale  of  the  lands  of  the  deceased 

was  made  and  granted.     It  was  held  was  to  be  made  has  not  been  given  to 

that  even  if  the  court  was  not  regularly  the  persons  interested,  the  sale  is  void, 

adjourned  so  as  to  carrv  the  business  Chicago,  etc.,  R.  Co.  v.  Cook,  43  Kan. 

over  to  the  next  day,  the  order  was  83,  following  Mickel  v.  Hicks,  19  Kan. 

merely  irregular  and  not  void,  and  the  578,  27  Am.  Rep.  161. 

defect  was  waived  by  unreasonable  de-  Designation    of  Plaoe  —  Snilieienoy.  — • 

lay  in  moving  to  vacate  the  order.  *'  While  it  is  the  better  practice  to  spec* 
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But  where  the  motion  is  to  be  to  a  court,  simply  naming  the 
court  and  term  will  be  sufficient,  as  it  is  notorious  where  the 
different  terms  of  court  are  held.* 

d.  Designating  Relief  Sought  —  Prayer  for  special  EeUef.  —  A 

notice  of  motion  must  specify  the  object  of  the  motion  or  the 

relief  that  will  be  asked.'  And  the  party  moving  is  confined  to 
the  object  specified   in  his  notice  or  relief  necessarily  incident 

thereto.'     On  the  other  hand,  costs  of  the  motion  will  not  be 

ify  distinctly  that  the  application  will  order  to  show  cause,  were  held  to  be 

be  made  to  the  court  when  such  is  in-  surplusage.     Rogers  v.  Baere,  i   N.  Y. 

tended,  yet,  when  an  application  to  the  Month.  L.  Bui.  45. 

court  for  action  within  the  exclusive  Hotioe  of  Motion  for  Confirmation  of  a 

jurisdiction    of    a  court    is    described  referee's    report,   where  the  venue  cf 

as  an  application  to  the  judge  of  the  the  action  is  in  New  York  county,  is 

proper  court,  in  the  absence  of  special  not  defective  in  stating  that  the  motion 

circumstances    creating  an   exception  will  be  made  to  one  of  the  judges  of 

we  should  hold  it  sufficient."     Yale  v.  the  court  at  chambers,  instead  of  siat- 

Edgerton,  11  Minn.  271.  ing  that  the  application  will  be  made 

Although  the  judge's  chambers  are  to  the  court,  because  Code  Civ.  Pro., 

mentioned  as  the  place  of  hearing,  this  §  770,  providing  that  "  in  the  first  judi- 

does  not  tend  to  characterize  the  busi-  cial  district,  a  motion  which  elsewhere 

ness  to  be  transacted  as  what  is  techni-  must  be  made  in  court  may  be  made  to 

cally  known  as  chamber  business,  for  a  judge  out  of  court,  except  for  a  new 

the  court  may  properly  be  held  therein  trial  on  the  merits,"  makes  application 

and  the  language  may  well  be  consid-  for  confirmation  to  a  judge  at  chambers 

ered  as  designating  merely  the  place  of  as  regular  as  if  made  to  the  judge  while 

holding  the  court.     Yale  v.  Edgerton,  holding  a  special  term  of  court.  Robert- 

II  Minn.  271.  son  v,  Robertson,  9  Daly  (N.  Y.)  44. 

An  irregularity  in  noticing  forbear-  1.  Bodwell  v.  Wilcox,  2  Cai.  (N.  Y.) 

ing,  at  the  special  term  at  chambers  104,  Col.  &  C.  Cas.  (N.  Y.)  367;  Brown 

of  the  Supreme  Court  in  New  York  city  v.  State,  8  Heisk.  (Tenn.)  871. 

(where  the  justice  sitting  at  chambers  2.  Indiana.  —Scott    v.    Indianapolis 

also  holds,  in  the  same  room,  the  special  Wagon  Works,  48  Ind.  75. 

term   for  nonenumerated   motions),   a  Michigan,  —  Parsons  v.   Copland,    5 

motion  for  judgment  on  the  pleadings  Mich.  143. 

which  should  be  noticed  for  and  heard  Minnesota.  —  Barker  z/.  Walbridge,  14 

at  the  special  term  for  nonenumerated  Minn.  469. 

motions,  does  not  vitiate  a  judgment  Missouri,  —  Robinson  z/.  Rice.  20  Mo. 

entered  on  an  order  granted  on  such  229. 

motion,  when  the  motion  was,  as  mat-  New  York,  —  Alexander  v.   Esten.   i 

tcr  of  fact,  heard  in  the  proper  court.  Cai.  (N.  Y.)  152. 

Bates  z'.  United  L.  Ins.  Assoc,  68  Hun  Ohio.  —  Nigh  v.  Stillwell,   etc.,  Co., 

(N.  Y.)  144.  diffirmed  in  142  N.  Y.  677.  12  Ohio  Cir.   Ct.  Rep.  40,  5  Ohio  Cir. 

In   People  v.   Sessions,   10  Abb.  N.  Dec.  335. 

Cas.  (N.  Y.  Supreme  Ct.)  192,  the  case  (Vest  Virginia.  —  Board  of  Education 

of  an  order  which  should  have  been  v.  Parsons,  22  W.  Va.  314. 

made  at  chambers,  the  extreme  view  See   also  supra^  VIII.  5.     Prayer  for 

was  taken  that  whereas  a  special  term  Relief, 

must  be  held  by  a  single  j  udge,  and  as  A  Kotioe  of  Motion  It  Bnlftoiently  Bpecifle 
the  judge  who,  in  fact,  held  it  when  if  it  be  so  plain  that  the  defendant  can- 
thc  motion  was  made  was  the  identical  not  mistake  its  object,  however  want- 
one  specified  in  the  notice  of  motion,  ing  it  may  be  in  technical  accuracy, 
before  whom  at  special  term  it  would  Board  of  Education  v.  Parsons,  22  W. 
be  made,  the  addition  to  the  name  of  Va.  308. 

the  judge  of  the  clause  "  at  the  next  3.  Ford  v.  Com.,  Litt.  Sel.  Cas.  (Ky.) 

special  term,"  etc.,  might  be  rejected  as  3;    Payne  «'.  Payne,   8  B.   Mon.  (Ky.) 

surplusage.  392;  Alexander  v.  Esten,  i  Cai.  (N.  Y.) 

The  words  '*  or  one  of  the  justices  "  152,  holding  that  a  judgment  cannot  be 

inserted    after    '*  before    me,"    in    an  set  aside  on   a  motion  merely  to  set 
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allowed  where  the  notice  of  motion  asks  for  more  than  the  party 
is  entitled  to.* 

Prayer  for  Oonoral  Eelief.  —  It  is  usual  to  insert  in  the  notice,  after 
the  clause  specifying  the  particular  relief  sought,  a  general  clause 
stating  that  such  other  and  further  relief  will  also  be  asked  as  to 
the  court  shall  seem  meet  and  proper.*  Under  a  notice  contain- 
ing such  a  clause,  the  court  may  grant  any  relief  compatible  with 
the  case  presented.'     But  this  rule  should  not  be  applied  so  as  to 

aside  execution;  De  Walt  v,  Kinard,i9  give  instead.     Clark  v.  Clark,  ii  Abb. 

S.   Car.  294,  holding  that  it  is  error  to  N.  Cas.  (Brooklyn  City  Ct.)  333. 

grant  relief  beyond  the  terms  of  the  8.  California.  —  People  v.  Turner,  i 

notice.  Cal.  152. 

Inddontal  Eelief.  —  On  a   motion   to  Minnesota.  —  Landisz/.  Olds,  QMinn. 

set  aside  the  taxation  of  costs,  the  court  90. 

may,    when   both   parties  appear,   not  New    York,  —  Rogers   v.    Toole,    ii 

only  sel  aside  the  taxation  but  vacate  Paige  (N.  Y.)2I2;  Barstow  v.  Randall, 

the  judgment  entered   for  the  costs,  5  Hill  (N.  Y.)  518;  Jackson  v.  Stiles,  i 

although  this  relief  be  not  asked  for  in  Cow.  (N.  Y.)  135*;  Bissell  v.  New  York 

the  notice  of  motion,  as  it  is  incidental  Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y.)  385; 

to  the  vacating  of  the  taxation.     Jones  Martin  v.  Kanouse,  9  Abb.  Pr.  (N.  Y. 

V.  Cook,  II  Hun  (N.  Y.)  230.     See  also  Supreme  Ct.)  370,   note;    Ferguson  v. 

Bailey  v.  Ryder,    i  Barb.  (N.  Y.)  74,  Jones,  12  Wend.  (N.  Y.)24i;  Stearns  «/. 

holding  that  upon  a  notice  of  motion  Kenyon,  5  Hill  (N.  Y.)  519;  Van.Slyke 

for  the  settlement  of  issues  at  law  a  v.  Hyatt,  46  N.  Y.  259. 

party  may  apply  for  the  award  of  issues  Belief  Obtainable  Under  Notice  of  Qen- 

also.  era!  Prayer.  —  Under  a  notice  of  motion 

X.  Bates  v.  Loomis,  5  Wend.  (N.  Y.)  to    dissolve    an    injunction,    and    for 

78,  holding  that  this  is  true  notwith-  further  relief,   the  court  may  order  a 

standing  the  moving  party  waives  such  new    defendant    to    be  joined   in   the 

other   relief.     On    the   contrary,   costs  action.     Martin  z/.  Kanouse,  2  Abb.  Pr. 

will  be  given  against  him.     Smith  v.  (N.   Y.    Supreme   Ct.)  390.      See    also 

Jones,    2  Code  Rep.     (Albany  Special  Walkinshaw  v.  Perzel,  7  Robt.  (N.  Y.) 

Term)  33;  Whipple  v.  Williams,  4  How.  606,  32  How.  Pr.  (N.  Y.)  310. 

Pr.  (N.  Y.)  28.  Under   a   prayer  for  general    lelief 

Alternative ITotioe.  —  Where  the  notice  on  a  notice   of  motion   to  amend  for 

of    motion    asks    two    things    in    the  irregularproceedings,  such  proceedings 

alternative,  one  of  which  the  party  is  may   be  ordered   to   be   stricken   out. 

not  entitled  to,  the  costs  of  opposing  Boylen  v.  McAvoy,  29  How.  Pr.  (N.  Y. 

the  motion  will  be  allowed  to  the  ad-  Supreme  Ct.)  27S. 

verse  party.     Smith  v.  Jones,  2  Code  The  complaint  may  be  set  aside  on  a 

Rep.  (Albany  Special  Term)  33.  motion   to  set    aside  a  summons  for 

2.  DiBcretion  of  Gonrt.  —  If  a  party  has  varying  from  the  complaint  under  the 

mistaken   the   practice  and  moved  for  prayer    for    other  and   further   relief, 

an  order  to  which  he  is  not  entitled,  it  Kidder  v.  Whitlock,   12  How.  Pr.  (N. 

must,  in  general,  be  discretionary  with  Y.  Supreme  Ct.)2o8;  Boington  v.  Lap- 

the  court   whether,    under  the  words  ham.  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

"and  for  such  other  and  further  order,"  360. 

it  will  grant  other  relief  or  not;  and  the  For  further  illustrations  see,  gen- 
order  denying  such  relief  is  not  appeal-  erally,  Blake  v.  Eldred,  18  How.  Pr. 
able  to  the  Court  of  Appeals.  Van  (N.  Y.  Supreme  Ct.)  240;  Mott  v.  Bur- 
Slyke  V.  Hyatt,  46  N.  \.  259.  nett,  2  E.  D.  Smith  (N.  Y.)  50;  Hecker 

Alternative  Notice.  —  *' Such  other  and  v.  Mitchell,   5  Abb.   Pr.  (N.  Y.  Super, 

further  order  in  the  premises  as  to  the  Ct.)  453;  Kreitz  v.  Frost,  5  Abb.  Pr.  N. 

court  may  seem  just  "  is,  in  substance,  S.  (N.  Y.  Supreme  Ct.)  277;  Fosdick  v. 

an  alternative  notice,  and  that  of  the  Groff,  22  How.  Pr.  (N.  Y.  Supreme  Ct.) 

most  indefinite  kind.     It  says  that  if  158;  Beatty  v.  O'Connor,  106  Ind.  81. 

the  moving  party  cannot  have  what  he  Biolief  Hot    Obtainable  Under  Qeneral 

specifies  he  will  ask  in  its  place  what-  Prayer.  —  A  motion  to  vacate  an  orde  r 

ever  the  court  may  think  proper    to  of  arrest  and  for  further  relief  does  not 
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operate  as  a  surprise  in  any  respect  upon  the  opposite  party  or  to 
deprive  him  of  the  privilege  of  being  heard  in  argument  and  by 
proof  as  to  the  further  relief  to  be  granted.  * 

Whore  Ko  Ono  Oppoiei  the  Motion  only  the  thing  specifically  asked 
for  will  be  granted,  although  the  notice  contains  a  general  prayer; 
but  where  the  motion  is  opposed  relief  will  be  given  under  the 
general  or  alternative  prayer,  subject  to  the  rules  already  stated.* 

e.   Designating  Grounds  for   Relief.  —  The   notice  of 

motion  should  specify  with  particularity  the  precise  grounds  upon 
which  the  moving  party  will  base  his  right  to  the  relief  sought, 
and  a  noncompliance  with  this  rule  is  a  sufficient  ground  for 
denying  the  motion.' 

embrace  a  motion  to  reduce  the  bail;  8.  California,  —  Freeborn  v.  Glaze r, 

the  questions  are  entirely  distinct  and  lo  Cal.  337;  Loucks  v.  Edmondson,  18 

depend  on  different  facts.      Smith  v.  Cal.  203;  Quivey  v.  Gambert,  32  Cal. 

Spalding,  3  Robt.  (N.  Y.)  615,  30  How.  326;  Cottle  v.  Leitch,  43  Cal.  320;  Don- 

Pr.  (N.  Y.)  339.            ,  nelly  v.  Strucven,  63  Cal.   183;  Packer 

Under  a  notice  of  motion  that  the  an-  v,  Doray,  98  Cal.  315. 

swer  be  stricken  out  as  frivolous  **  or  Indiana,  —  Barnard   v,   Graham,    14 

for  such  other  or  further  order,"  etc.,  Ind.  323. 

the  plaintiff  cannot  demand  judgment.  Montana,  —  State  v.  Fry,    10  Mont. 

To  effect  this  the  word  *'  judgment"  or  407. 

"  relief"  should  have  been  used  instead  New  York,  —  Bowman  v.  Sheldon,  5 

of ''order."     Darrow  z/.  Miller,  5  How.  Sandf.  (N.  Y.)  657;  Brower  v.  Brooks, 

Pr.  (N.  Y.  Supreme  Ct.)  247,  3  Code  i  Barb.  (N.  Y.)  423,  3  How.  Pr.  (N.  Y.) 

Rep.  (N.  Y.)  241.  243;  Hanna  v,  Curtis,  i  Barb.  Ch.  (N. 

Leave  to  renew  cannot  be  granted  Y.)  263;  Ellis  v.  Jones,  6  How.  Pr.  (N. 
under  the  general  prayer  as  a  legitimate  Y.  Supreme  Ct.)  296;  "Wilson  v.  Wet- 
object  of  the  principal  motion  where  more,  i  Hill  (N.  Y.)  216;  Boyd  v. 
there  are  no  facts  in  the  moving  papers  Weeks,  6  Hill  (N.  Y.)  71;  Lewis  v.  Gia- 
on  which  to  found  this  particular  relief,  ham,  i6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
Bellinger  v.  Martindale,  8  How.  Pr.  126;  Bishop  v.  Empire  Transp.  Co.,  37 
(N.  Y.  Supreme  Ct.)  113.  And  see  N.  Y.  Super.  Ct.  12;  Lalor  v.  Fisher,  2 
generally  article  Prayers  for  Relief.  Robt.  (N.  Y.)  669;   Perkins  v.  Mead,  22 

1.  Landis  v.  Olds,  9  Minn.  90.  How.    Pr.   (N.    Y.    Supreme  Ct.)  476; 

2.  Rogers  v.  Toole,  11  Paige  (N.  Y.)  Selover  «/.  Forbes,  22  How.  Pr.  (N.  Y. 
212.  Supreme  Ct.)  477;   Barker  v.  Cook,  40 

Costs.  —  Under  a  general  clause  ask-  Barb.  (N.  Y.)  254,  25  How.  Pr.  (N.  Y.) 

ing   for  other  and   further  relief,  the  190;  Gurnee  v.  Hoxie,  29  Barb.  (N.  Y.) 

party  cannot,  on  default,  take  costs  of  547;  Park  v.  Park,  80  N.  Y.  156;  Baker 

the  motion  where  there  was  no  notice  v.  Stephens,  10  Abb.    Pr.  N.  S.  (N.  Y. 

of  an  intended  application.     Northrop  C.    PI.)  i;    Lambert   v.  Perry,  14  Civ. 

V.   Van    Dusen,    5    How.    Pr.   (N.    Y.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  274,   15 

Supreme  Ct.)  134,  3  Code  Rep.  (N.  Y.)  N.  Y.  St.  Rep.  964;   Hicks  v.  Brennan, 

\\Q^  following  Crippen  v,  Ingersoll,  10  10  Abb.   Pr.   (N.  Y.  Supreme  Ct.)  304; 

Wend.  (N.   Y.)  603.     See  also  Ward  v.  Marquat  v,  Mulvy,  9  How.  Pr.  (N.  Y. 

Sands,  10  Abb.  N.  Cas.  (N.  Y.  Supreme  Supreme  Ct.)  460;   Bailey   v.  Lane,  13 

Ct.)  60;    Potter  V.  Smith,  9  How.  Pr.  Abb.   Pr.  (N.   Y.  Supreme  Ct.)  354,  21 

(N.   Y.  Supreme  Ct.)  262;  McLean  v.  How.  Pr.  (N.  Y.)475. 

Hoyt,  56  How.  Pr.  (N.  Y.  Supreme  Ct.)  Wisconsin,  —  Corwith  v,  Illinois  State 

351;  Tracy  v.  Humphrey,  i  Code  Rep.  Bank,  8  Wis.  376. 

N.  S.  (N.  Y.  Supreme  Ct.)  197.  A   party  who  has   noticed  a  motion 

But  the  fact  that  the  notice  does  not  cannot  inject  into  it,  by    service  of  a 

ask  for  costs  does  not  make  it  error  to  new  affidavit,  without  leave,  before  the 

grant  them  if  the  motion  is  opposed,  day  of  hearing,  a  new  ground  of  relief, 

though   the    common    practice    under  Lambert  v.   Perry,   14  Civ.    Pro.   Rep. 

such  circumstances  is  to  refuse  them.  (N.  Y.  Supreme  Ct.)  274,  15   N.  Y.  St. 

Jones  V,  Cook,  11  Hun  (N.  Y.)  230.  Rep.  964. 
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Grouad  Obfimu  lirom  B«Uef  Besuaded.  —  But  where  it  is  sufficiently 
obvious  from  the  relief  sought  that  there  could  be  but  one  ground 
for  granting  such  a  motion,  the  court  may  treat  the  demand  for 

relief  as  a  sufficient  indication  of  the  ground.* 

TlM  OlQaet  of  th«  BvIa  is  obviously  to  prevent  a  surprise  upon  the 
opposite  party.* 

limitotion  to  Oroondt  SUtod.  —  And  accordingly  upon  the  hearing 

the  party  will  be  confined  to  the  grounds  stated  in  his  notice.' 

SoAoieiioy  of  DooignatioB.  —  Under  a  sufficienUy  ipecific.     But  see  Hicks  v, 

statute  requiring  the  notice  of  motion  Brennan,  lo  Abb.  Pr.  (N.  Y.  Supreme 

to  state   particularly   the  error  relied  Ct.)  304,  wherein  notice  of  a  motion  to 

upon,  a  notice  that  the  defendant  will  set  aside   a  judgment  on  the  ground 

mo\re  for  a  new  trial  upon  the  f^rounds  that    it  was    improperly  entered  was 

to  be  set  forth  in  the  motion  is  insuffi*  heldtorcfersufficiently  to  the  objection 

cient.     State  v.  Fry,  10  Mont.  407.  that  the  judgment  was  entered  without 

General  notice  of  a  motion  to  dissolve  authority.     See  also  Marquat  v.  Mulvy, 

an  injunction  for  want  of  equity  is  suffi-  9  How.   Pr.  (N.   Y.  Supreme  Ct.)  4C0; 

cient;  but  if  there  be  special  ground  not  Lewis  v.  Graham,  16  Abb.  Pr.  (N.  Y. 

touching  the  equity,  it  should  be  stated.  Supreme  Ct.)  126. 

Morris  Canal,  etc.,  Co.  v,  Bartlett,  3  N.  Under   the   two  hundred  and  tenth 

J.  Eq.  9;    Brown  v,  Winans,  ii  N.  J.  rule,  the  reasons  to  be  stated  in  the  no- 

tq.  267.  tice  of  motion  to  strike  out  need  not  be 

A  notice  of  motion  for  a  new  trial  more  particular  when  the  objection  is 
which  merely  states  that  the  motion  to  a  bill  or  to  an  answer  by  way  of 
will  be  asked  because  the  evidenco  is  cross-bill  than  would  be  required  on 
insufficient  to  justify  the  verdict  is  not  demurrer;  or,  where  it  is  to  an  answer, 
sufficiently  specific.  The  notice  should  than  would  be  required  in  exceptions 
have  specified  the  particulars  in  which  to  an  answer.  Westervelt  v.  Acker- 
such  evidence  is  insufficient.  Froman  son,  35  N.  J.  Eq.  43. 
V,  Patterson,  10  Mont.  107.  Two  Grotmdt.  —  The  joinder  of   two 

Under  a  statute  authorizing  an  at«  distinct  grounds  in  the  notice  of  mo- 

tachment    to    be    discharged    on    the  tion  is  not  an  objection  available  on 

ground  that  the  writ  was  improperly  demurrer.     M'Mahan  v.  Kyle,  9  Port, 

issued,  a  motion  for  that  purpose  must  (Ala.)    507.      See    also    Womack    v, 

specify  the  particular  points  of  irregu-  Nichols,  39  Miss.  320. 

larity  upon   which  the  motion  will  be  1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 

made.    Freeborn  v.  Glazer,  10  Cal.  337,  Y.)657. 

dud  and  followed  in  Loucks  v.  Edmond-  2.  *'  If  the  point  be  stated,  it  may  be 

son,   18  Cal.   204,  and  in  Donnellv  v.  possible  for  the  opposite  party  to  an- 

Strueven,  63  Cal.  183.     Speaking  of  the  swer  it,  and  the  object  of  the  rule  is  to 

statute,   the  court  said:  "  It  is  onl^  a  give  him  a  fair  opportunity  to  do  so." 

provision  that  whenever  the  writ  is  im-  Freeborn  r.  Glazer,  10  Cal.  339. 

properly  issued,  that  fact  will  authorize  8.  An  order  granting  a  motion  on  a 

the  application  for  its  discharge.     It  is  ground   not   mentioned   in   the   notice 

like  a  great  variety  of  provisions  indi-  should  be  reversed  on  appeal.     Barker 

eating   the   general  ground  or  reason  v.  Cook,  40  Barb.  (N.  Y.)  254,  25  How. 

upon  which  parties  may  proceed,  or  the  Pr.  (N.  Y.)  190,  16  Abb.  Pr.  (N.  Y.)  83. 

action  of  the  court  may  be  based,  and  On  a  motion  to  vacate  a  notice  on 

which   are   never   held  to  obviate  the  the  ground  of  irregularity  merely,  the 

necessity   of   specifying   the  points  of  mover  is  not  entitled  to  appeal  to  the 

objection  upon  which  the  moving  partv  favor   of    the    court    on     the    merits, 

will  rely.     If  the    point   be   stated,   it  Asinari  v.  \/^olkening,  2  Abb.  N.  Cas. 

may  be  possible  for  the  opposite  party  (N.  Y.  Supreme  Ct.)  454. 

to  answer  it,  and  the  object  of  the  rule  Beyeral  Oronndi. —  Where   there  are 

is  to  give  him  a  fair  opportunity  to  do  several   grounds  on    which   a   motion 

so.*'     See  also  Barnard  v.  Graham,  14  may  be  granted,  those  upon  which  the 

Ind.  322,  wherein  it  was  held  that  stat-  moving  party  means  to  rely  must  be 

ing  the  grounds  of  a  motion  for  a  new  distinctly  stated,  either  in  the  notice  or 

trial  in  the  words  of  the  statute  was  not  in  the  affidavits  that  accompany  it,  and 
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Under  a  Strict  Constmetion  of  tho  Bnlo  it  has  been  held  that  the 
grounds  of  the  motion  must  be  stated  in  the  notice  itself,  and 
that  it  is  not  sufficient  if  they  are  stated  in  the  accompanying 
affidavit  but  not  in  the  notice.* 

In  Kcw  York  it  seems  that  the  rule  only  applies  in  cases  where 
the  motion  is  based  upon  mere  irregularities  as  distinguished  from 
substantial  defects.*  And  the  rule  has  been  stated  to  be  that 
where  in  answer  to  a  motion  the  opposite  party  would  have  a 
right  to  explain  by  affidavit  the  matters  which  constitute  the 
foundation  of  the  motion,  the  motion  papers  must  apprise  him  of 
the  grounds  upon  which  the  moving  party  relies;  but  where  the 

to  the  grounds  thus  stated  the  party  2.  Mojarrieta  v.  Saenz,  80  N.  Y.  547; 

will   be   confined    upon    the    hearing.  Emerson  v.  Auburn,  etc.,  R.  Co.,  13 

Bowman  v,  Sheldon,  5  Sandf.  (N.  Y.)  Hun  (N.  Y.)  150;  Dauchy  v.  Miller,  16 

657;  New  York  v,  Lyons,  24  How.  Pr.  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  100; 

(N.  Y.  C,  PI.)  280.  Hough  V.  Stover,  2  Cai.  (N.  Y.)  221, 

1.  Montrait  v.  Hutchins,  49H0W.  Pr.  wherein  it  was  held  that  an  application 

(N.  Y.  Supreme  Ct.)  los^  cited  with  ap-  in    arrest    of    judgment    was  a   non- 

/r<7va/ in  Garner  t/.  Mangam,  46  N.  Y.  enumerated     motion,     and     that    the 

Super.  Ct.   365,   wherein   it  was  held  motion  need  not  specify   the  reasons, 

that  u{)on   a  motion   to  set  aside  an  because,  as  they  are  on  the  face  of  the 

order  for  irregularity  the  order  to  show  record,  they    must  necessarily  appear 

cause  must,  under  rule  37,  specify  the  to  the  adverse  party.     Such  a  motion 

irregularity  even  if  it  appear  in  the  afli-  would  now  be  classed  as  an  enumerated 

davit.     See  also  Coil  v.   Lambeer,   2  motion.     See  Hun's  Court  Rule?,  Rule 

Code   Rep.   (N.   Y.   Supreme  Ct.)  79;  38.     See  also  the  New  York  cases  cited 

Lewis  V.  Graham,  16  Abb.  Pr.  (N.  Y.  in  the  preceding  notes  of  this  section. 

Supreme  Ct.)  126,  wherein  Sutherland,  What  Are  Hot  Irragnlaritiet  Within 

J.,  said  that  a  failure  of  the  order  to  Bale.  —  The  entry  of  judgment  against 

show  cause  to  specify  the  grounds  of  a  minor,  Peck  v,  Coler,  20  Hun  (N.  Y.) 

irregularity  relied  upon  was,  in  itself,  534;  or  by  confession  upon  an  insuf- 

sufficient    ground    for    denying     the  ficient     statement,    Winnebrenner    v. 

motion.       But    see    contra^  Burns  v.  Edgerton,  8  Abb.  Pr.  (N.  Y.  Supreme 

Robbins,  i  Code  Rep.  (N.  Y.  C.  PI.)  62.  Ct.)  419.  30  Barb.  (N.  Y.)  185,  17  How. 

In  Livermore  v.  Bainbridge.  14  Abb.  Pr.  (N.  Y.)  363;  a  motion  to  open  a  sale 

Pr.  N.  S.  (N.   Y.  Supreme  Ct.)  227,   it  on  the  ground  of  surprise,  Kellogg  v. 

was  held  that  an  order  will  not  be  re-  Howell,  62  Barb.  (N.  V.)  280;  the  issu- 

versed  on  appeal  because  the  ground  ing  of  an  execution  in  violation  of  a 

of  motion  was  not  sufficiently  pointed  stay  of  proceedings,  Jackson  v.  Smith, 

out    in    the  notice  of  motion,   if  .the  16  Abb.  Pr.  (N.  Y.  C.  PI.)  201,  25  How. 

ground  of  motion  was  fully  stated  in  Pr.  (N.  Y.)  476;  entei^mg  judgment  by 

the   moving    affidavits,  and   distinctly  default    after   service  of  an    answer, 

sought  to  be  met  by  the  opposing  affi-  Decker  v.  Kitchen,  21  Hun  (N.  Y.)  332; 

davits,  and  was  actually  discussed  in  a  motion  to  vacate  an  order  for  insuf- 

the  court  below.     See  also  Brower  v,  ficiency  of  affidavit  on   which  it  was 

Brooks,   I   Barb.  (N.  Y.)  423;  Ellis  r,  founded,  Dauchy  f.  Miller,  16  Abb.  Pr. 

Jones,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  N.  S.  (N.  Y.  Supreme  Ct.)  100;  a  mo- 

296;  Hanna  v.  Curtis,  i  Barb.  Ch.  (N.  tion  to  vacate  for  want  of  due  service. 

Y.)263.  Emerson  v.  Auburn,  etc.,   R.  Co.,  13 

In  Wilson  v.  Wetmore,  i  Hill  (N.  Y.)  Hun  (N.  Y.)  150,  are  all  cases  of  sub- 

216,  it  was  held  that  a  party  moving  to  stantial    grievances,    and    not     mere 

quash  a  writ  on  the  ground  of  some  de-  irregularities  within    the    meaning  of 

feet  therein  must  point  out  the  defect  the  rule.     See  also  Graham  r.  Pinck- 

eiiher  in  his  affidavit  or  notice  of  mo-  ney,   7  Robt.  (N.  Y.)  147;    Skinner  v. 

tion,  and  thai  it  is  not  enough  that  the  Noyes,  7  Robt.  (N.  Y.)  228;  Harder  v. 

papers  on  which  he   moves  contain  a  Harder,  26  Barb.  (N.   Y.)  409;    Blake 

copy  of  the  writ  in  which  the  defect  ap-  v.  Locy,  6  How.  Pr.  (N.  Y.  Supreme 

pears.  Ct.)  108. 
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opposite  party  has  no  right  to  explain  or  answer  by  affidavit,  or 
to  amend  or  to  perfect  his  proceedings  on  terms,  the  papers  need 
not  disclose  the  ground  of  motion.* 

/.  Signature  by  Party  or  Attorney.  —  The  notice 
should  be  signed  by  a  party  or  attorney  entitled  to  move.*  But 
as  such  a  signature  to  a  notice  of  motion,  without  qualification, 
amounts  to  a  general  appearance,'  if  the  appearance  is  meant  to 
be  for  the  specific  purpose  only  of  making  the  motion,  such  limita- 
tion should  be  stated  in  the  notice.* 

g.  Papers  on  Which  Motion  Is  Based.  —  Tha  koUoo  should 

Speeiiy  the  papers  or  affidavits  upon  which  it  will  be  founded.* 

A  Copy  of  the  AiBdaTito  or  Other  Papon  upon  which  the  motion  is  to 
be  founded  should  be  served  with  the  notice  of  motion.* 

1.  Brower  v.  Brooks,  i  Barb.  (N.  Y.)  must  be  a  new  notice.     A  parly  has  a 

424;  Hanna  v.  Curtis,  i  Barb.  Ch.  (N.  right  to  expect  that  the  motion  will  be 

Y.)  263.  grounded  on  the  case  as  it  existed  at 

8.  Buckman  v,  Carnley,  9  How.  Pr.  the  time  of  the  notice.     Cattel  v.  Nel- 

(N.  Y.  C.   PI.)  180;  Potter  v.  Tuttle,  2  son,  7  N.  J.  Eq.  122. 

Wend.  (N.  Y.)  254.  But  in   California  it  was  held   that 

A  Printed  Bignatiure  will  be  sufficient,  though  a  notice  of  a  motion  to  dissolve 

Barnard  v.  Heydrick,  49  Barb.  (N.  Y.)  an  injunction  states  that  the    motion 

62;  Brainerd  v.  Heydrick,  32  How.  Pr.  will  be  '*  based  upon  the  papers,  plead- 

(N.  Y.  Supreme  Ct.)  97.  ings,  and   records  in   said  cause,  and 

A  Signature  by  Cenneel  Initead  of  by  upon  affidavits  hereafter  to  be  filed," 

Attorney  was  held  sufficient,  where  the  the  court  may  hear  evidence  outside  of 

attorney  could  not  be  found,  in  Bogert  that  mentioned  in  the  notice,  if  neces- 

V.  Bancroft,  3  Cai.  (N.  Y.)  127,  Col.  &  sary.     Younglove  v,  Steinman,  80  Cp.1. 

G.  Cas.  (N.  Y.)  466.  375. 

A  Notice  Signed  by  a  Party  Penonally  6.  District  0/  Columbia.  —  Fitzgerald 

instead  of  by  his  aitorney  may  be  dis-  ».  Fitzgerald,  7  D.  C.  243. 

regarded   where   he  has  appeared  by  New    York.  —  Brown  v.   Ricketts,  2 

attorney,   notwithstanding  the  statute  Johns.  Ch.  (N.  Y.)  425;  Card  «>.  Fitzroy, 

speaks  of  notice   by  **  either  party."  Col.  &  C.  Cas.  (N.  Y.)  69;  Grover  v. 

Halsey  v.  Carter,  6  Robt.  (N.  Y.)  535.  Green,   Col.   &   C.   Cas.  (N.    Y.)   190; 

8.  Kelsey  v.  Covert,  15  How.  Pr.  (N.  Sutherland  v.  Bradner,  34  Hun  (N.  Y.) 

Y.  Supreme  Ct.)92;  Baxters.  Arnold,  519;    Stern  v.  Knapp,  52   N.  Y.  Super. 

9  How.  Pr.  (N.   Y.   Supreme  Ct.)  445;  Ct.  14;  Steuben  County  Bank  v.  Alber- 

Ayres  v.  Western  R.  Corp.,  48  Barb.  (N.  ger,  75  N.  Y.  179;  Smith  7/.  Seattle,  etc., 

Y.)  132.     See  also  article  Appearances,  R.  Co.,  (Supreme  Ct.)  19  N.  Y.  Supp. 

vol.  2,  p.  637.  742,    holding    that    in    case    of    non- 

But  it  has  been  held  that  the  signa-  compliance  with  this  rule  the  motion 

ture  of  motion  papers,  though  it  may  should  not  be  granted  if  objection  is 

be  a  sufficient  appearance  to  waive  ir-  made  at  the  hearing,  even  though  the 

regularities,  is  nut  sufficient  under  the  adverse    party    did   not    ask    for    the 

code  to  entitle  a  defendant  to  notice  papers. 

of   further    proceedings.      Douglas   v.  Wisconsin.  —  Corwith  z/.  Illinois  Slate 

Haberstro,    8    Abb.    N.    Cas.    (N.    Y.  Bank,  8  Wis.  376. 

Supreme  Ct.)  230.  A  notice  of  a  motion  stating  that  the 

4.  Baxter  v.  Arnold,  9  How.  Pr.  (N.  motion  will  be  based  upon  the  records 
Y.  Supreme  Ct.)  445.  in  the  case  does  not  comply  with  a  rule 

5.  Corwith  v.  Illinois  State  Bank,  8  of  court  which  requires  the  motion  and 
Wis.  376.  the  papers  or  records  on  which  it  is 

On  notice  of  a  motion  to  dissolve  an  founded  to  be  served  upon  the  attorney, 

injunction  given  before  answer  filed,  an  Corwith  v.  Illinois  State  Bank,  8  Wis, 

answer  filed  after  the  motion,  though  376. 

it  be  filed  before  the  day  fixed  by  the  The  Keceeiity  of  Serving  Papers  Is  Kot 

notice  for  the  hearing  of  the  motion,  Obviated  by  reason  of  the  fact  that  the 

cannot  be  read  in  support  of  it.     There  adverse  party  obtained  them  for  him« 
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Copy  of  Pleadings  and  Prooaedingi.  —  In  motions  that  are  to  be  heard 
upon  the  pleadings  and  proceedings  in  the  case,  it  is  never  neces- 
sary to  serve  copies  upon  any  of  the  parties  to  the  suit.*  It  is 
only  where  a  motion  is  made  against  a  person  who  is  not  a  party 
to  the  suit  that  it  is  necessary  to  serve  a  copy  of  the  pleadings 
and  other  proceedings.* 

Fapen  Already  Served  upon  the  party  to  the  suit  need  not  be  served 
again,  but  it  will  be  sufficient  to  refer  to  them  in  the  notice.* 

Supplemental  Papers  and  Affidavits  may  be  served  and  relied  upon  pro- 
vided they  are  filed  in  time.  In  other  words,  all  the  motion 
papers  need  not  be  served  at  the  same  time,  but  the  last  papers 
served  must  be  served  the  required  length  of  time  before  the  day 
mentioned  in  the  notice  of  motion."* 

Bnffioiency  of  Copy  Served.  —  A  party  has  a  right  to  presume  that  the 
copies  of  the  papers  served  upon  him  are  true  copies  of  the  orig- 
inals; where  they  are  essentially  defective  the  motion  cannot  be 
heard.*      But  a  variance   between   the  copy  of  a  paper  served 

self,  the  reason  being  that  the  papers  8.  Newbury  v.  Newbury,  6  How.  Pr. 
presented  to  the  court  by  the  moving  (N.  Y.  Supreme  Ct.)  182,  wherein  a  no- 
party  and  those  presented  by  the  ad-  tice  referring  to  **  a  copy  of  the  injunc- 
verse  party  should  be  folioed  in  order  tion  and  papers  served  therewith  on  the 
that  the  parties  may  refer  to  them  in  defendant,"  but  not  setting  ihem  out, 
such  a  manner  as  not  to  require  the  was  held  sufficient.  See  also  Van  Ben- 
court  to  search  through  the  whole  mass  thuysen  v.  Stephens,  14  How.  Pr.  (N.  Y. 
to  ascertain  to  what  reference  was  had.  Supreme  Ct.)  70,  wherein  motion  papers 
Rogers  v,  Pearsall,  21  N.  Y.  App.  Div,  were  sent  by  mail  but  too  late  to  con- 
389,  decided  under  rule  40  of  the  stitute  good  service  under  the  rule  gov- 
Supreme  Court.  erning  service   by  mail.      After  they 

1.  Newbury  v.  Newbury,  6  How.  Pr.  were  actually  received,  timely  personal 
(N.  Y.  Supreme  Ct.)  182,  holding  that  a  notice  of  the  motion  was  served,  stating 
motion  to  vacate  an  order  for  an  in-  that  it  would  be  upon  the  papers  pre- 
j unction  made  upon  service  of  a  notice  viously  served  by  mail.  This  was  held 
merely,  entitled  in  the  action,  and  stat-  sufficient. 

ing  that  the  motion  would  be  founded  on        4.  Copiet  ef  Supplemental  Affidavits  for 

*'  a  copy  of  the  injunction  and  papers  a   motion   must    be  served   the   same 

served  therewith  on  the   defendant,"  lengthof  time  before  the  day  mentioned 

was  sufficient.     See  also  Van  Benthuy-  in  the  notice  of  motion  as  is  necessary 

sen   V.   Stevens,  14  How.    Pr.   (N.   Y,  for  the  service  of  the  copies  of   the 

Supreme  Ct.)  70.  principal  affidavits.     An  excuse  for  not 

"  It  is  very  desirable,  as  far  as  pos-  obtaining  affidavits  for  a  motion  till  it 

sible,  to  dispense  with  the  service  of  is  too  late  for  noticing  the  motion  for 

papers  not  necessary  for  the  adverse  the  first  day  of  the  term  will  warrant 

party  in  respect  to  motions  which  arise  a  notice  for  a  subsequent  day  in  term, 

on  pleadings  or  otherwise."      Ripley  but  not  a   short    notice.      Wilcox    v. 

V.  Burgess,  2  Hill  (N.  Y.)  360.  Howland,  6  Cow.  (N.  Y.)  576. 

2.  Newbury  v,  Newbury,  6  How.  Pr.  5.  Chesebro  v.  Chescbro,  21  Mich. 
(N.  Y.  Supreme  Ct.)  182,  citing  Morley  506.  See  also  Littlejohn  v.  Munn,  3 
V.  Green,  11  Paige  (N.  Y.)  240,  42  Am.  Paige  (N.  Y.)  280;  Johnson  v.  Casey,  3 
Dec.   112,  in  which  latter  case  it  was  Robt.  (N.  Y.)  710. 

held  that  upon  the  hearing  of  a  motion  Interlineations  and  Erasnres.  —  Where 

against  a  third   person  who  is   not  a  the   motion  papers  are  badly  defaced 

party  to   the  suit,   the   pleadings  and  with  interlineations  and  erasures,  the 

other  proceedings  in  the  cause  cannot  motion  is  properly  denied.     Henry  v. 

be  used  if  they  have  not  been  served  Bow,  20  How.  Pr.  (N.  Y.  Supreme  Ct.) 

on  such  person  with  the  notice  of  mo-  215;  Johnson  v.  Casey,  28  How.  Pr.  (N. 

tion.  Y.  Super.  Ct.)  492,  3  Robt.  (N.  Y.)  710. 
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and  the  original  is  not  fatal  unless  calculated  to  mislead  or  preju- 
dice the  party  served.* 

Betnming  Fftpen  for  Lrregularity.  —  Where  the  papers  are  objected 
to  for  irregularity  they  must  be  returned  to  the  party  serving 
them  or  his  attorney,  and  if  not  returned  the  irregularity  is 
waived  and  the  motion  may  be  heard.* 

EulM  of  Court.  —  This  whole  matter  of  the  service  of  motion 
papers  is  largely  regulated  by  rules  of  court.* 

1.  Union  Furnace  Co.  v.  Shepherd,  2  papers  served  must  contain  the  signa- 

Hill  (N,  Y.)4i3;    Chatham  Nat.  Bank  tures    or    they   may    be    disregarded. 

V,  Merchants'   Nat.   Bank,  i   Hun  (N.  The  cases  cited  by  the  learned  justice 

Y.)  708.  sustain  his  views  of  the  practice.     It 

Where   the  papers   upon   which   an  follows  that  the  affidavit  in  this  case  is 

order  is  granted  are  perfect,  the  fact  not  one  which  must  contain  the  names." 

that  the  copies  which  are  served  upon  See   also  Livingston   v.   Cheetham,   2 

the  opposite  party  are  defective  is  not  Johns.   (N.  Y.)  479,  holding  that   the 

ground    for  setting  aside    the   order,  copy  served  need  not  contain  the  name 

Havana  Bank  v.  Moore,  5  Hun  (N.  Y.)  of  the  magistrate  before  whom  it  was 

624.  sworn. 

Such  defects  may  be  disregarded  on  8.  Taylor  o.  New  York,  11  Abb.  Pr. 

the   hearing.     Chatham   Nat.  Bank  t/.  (N.  Y.  Supreme  Ct.)  255,  decided  under 

Merchants'  Nat.  Bank,  i   Hun  (N.  Y.)  rule  20,    in   force  in    i860.     See  also 

702.  Hun's  Court  Rules,  rule  19,   now  in 

Serving    Stgnatore   to    AiBdaTlt    and  force.     In  this  case  it  was  held  that 

Jurat  —  Keoenity.  —  In  Barker  v.  Cook,  papers  returned  on  account  of  irregu- 

40  Barb.  (N.  Y.)  254,  it  was  held  erro-  larity  should  be  returned  to  the  attor- 

neous  to  vacate  an  order  merely  be-  ney  named  in  the  papers.     If  there  is 

cause  the  copy  of  the  affidavit  served  no  attorney  named  the  return  should 

contained  no  signatures  of  the  affiant  be  made  to  the  party.     When  a  techni- 

or  of  the  officer  before  whom  the  affi-  cal  objection  of  this  kind  is  made  both 

davit  was  sworn   to.    The  court  said:  parties  are  required  to  pay  strict  observ- 

•*  The  copy  affidavit  served   was   not  ance  to  the  rule. 

subscribed  by  the  party,  nor  did  it  pur-  Specifying  Objeotioni.  —  In  Chemung 
port  to  show  that  the  original  paper  Canal  Bank  v.  Judson,  10  How.  Pr. 
was  signed  by  any  affiant;  nor  was  the  (N.  Y.  Supreme  Ct.)  133,  it  was  said 
jurat  signed  by  any  officer  authorized  that  where  a  party  returns  a  paper  as 
10  administer  oaths,  nor  did  it  purport  irregular  he  must  state  his  objections 
that  the  original  was  signed  by  any  to  it  explicitly,  and  a  mere  statement 
such  officer.  If  it  was  necessary  to  the  that  the  service  is  irregular  and  not  in 
validity  of  the  order  that  these  names  compliance  with  certain  sections  of  the* 
should  appear  from  the  copy  to  have  code  will  not  be  sufficient.  The  reason 
been  signed  to  the  original,  then  the  for  this  rule  was  stated,  in  Broadway 
order  of  arrest  was  correctly  vacated;  Bank  v,  Danforth,  7  How.  Pr.  (N.  Y. 
otherwise  not.  In  Graham  v,  McCoun,  Supreme  Ct.)  264,  to  be  to  enable  the 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  353,  opposite  party  to  correct  the  irregular- 
Justice  Willard  reviewed  the  practice  ity,  if  it  admits  of  correction,  and  thus 
as  to  the  necessity  of  serving  the  signa-  save  the  rights  of  suitors  without  sub- 
tures  of  the  affiant  and  officer  to  an  jecLing  them  to  the  expense  of  an 
affidavit,  and  he  came  to  the  conclusion  application  to  the  couri.  It  was  said 
that  in  cases  where  the  opposite  party  that  the  same  principle  requiring  a 
had  an  opportunity  to  inspect  the  origi-  party  moving  against  proceedings  for 
nal,  and  it  was  properly  signed,  it  was  irregularity  to  point  it  out,  a  fortiori 
not  necessary  to  annex  such  signatures  required  a  party  to  do  so  where  he  in- 
to the  copy,  nor  that  the  copy  should  tended  to  treat  a  paper  as  irregular 
purport  that  the  original  was  so  signed;  without  appealing  to  the  court, 
but  where  such  opportunity  was  not  8.  See  Fifth  Equity  Rule  in  D.  C. 
given,  as  in  the  verification  of  pleas  in  Eq.,  quoted  in  Fitzgerald  v.  Fitzgerald, 
abatement  under  the  former,  and  of  7  D.  C.  243.  See  also  Hun's  Court 
pleadings  under  the  new  practice,  the  Rules,  rule  40  (N.  Y.).     See  also  Gallt 
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6.  Service  of  Notice  —  a.  Time  of — Beforo  Commenoement  of  Action. 
—  A  notice  of  motion  should  not  ordinarily  be  served  before  the 
commencement  of  the  action.^ 

Limitation  of  Time.  —  Sometimes  it  is  provided  by  statute  or  rule 
of  court  that  notice  of  certain  motions  must  be  given  within  a 
certain  time  limit.  The  effect  of  this  is  to  limit  the  time  within 
which  such  motions  can  be  made.* 

The  Length  of  Kotioe  required  to  be  given  of  the  various  motions 
that  may  be  made  in  a  cause  is  largely  regulated  by  statutes  or 
rules  of  court  which  must  be  consulted  and  observed.* 

V.  Finch,  24  How.  Pr.  (N.  Y.  Supreme  tion  will  be  denied  for  noncompliance 

Ct.)  193.  with   this  rule.      See   generally    Pol- 

1.  Kattenstroth  v,  Astor  Bank,  2  hemus  v.  Carpenter,  42  Cal.  375;  State 
Duer  (N.  Y.)  632,  holding  that  a  motion  v.  Fry,  10  Mont.  407;  Harte  z^.  Cas- 
for  the  appointment  of  a  receiver  will  teller,  38  Neb.  571;  Omaha  F.  Ins.  Co. 
be  denied  as  irregular  when  the  order  v.  Maxwell,  etc.,  Co.,  38  Neb.  358; 
to  show  cause  is  served  before  the  com-  Rockford  Ins.  Co.  v.  Maxwell,  etc., 
mencement  of  the  suit.  See  also  Na-  Co.,  38  Neb.  362.  See  also  supra^  VI. 
tional  German  American   Bank  v.  St.  Time  of  Moving. 

Anthony  Park  North  Real-Estate  Imp.  An  (Mer  Extending  the  Time  for  giv- 

Co.,  61  Minn.  359,  wherein  it  was  held  ing  notice  of  a  motion   made  after  the 

that  a  notice  of  motion  filed  by  a  cred-  time  for  giving  notice  has  expired  is 

itor  simultaneously  with  his  becoming  in  excess  of  jurisdiction  and  is  void, 

a  party  to  an  action  under  an  order  of  Clark  v.  Crane,  57  Cal.  629. 

court  was  not  made  before  becoming  a  Gomplianoe  with  Statute.  —  Filing  and 

party   and  the  service  of   notice   was  serving  notice  of  a  motion  within  the 

therefore  valid.  time  fixed  by  statute  requiring  the  per- 

Notice  may  be  served  before  the  filing  son  to  ''appear  in   court  and  move*' 

of  the  papers  on  which  the  motion  will  satisfies  the  statute,  though  the  motion 

be  based.     Makepeace  v.  Lukens,  27  is  not  brought  on  for  hearing  in  open 

Ind.  435,  92  Am.  Dec.  263.  court  until  after  the  time  has  expired. 

2.  Notice  Hnet  Be  Oiven  Within  Time  Conklin  v,  Johnson,  34  Iowa  266. 
Limited  by  Statute  or  Bole.  —  For  exam-  8.  In  the  following  cases  notice  of  the 
pie,  in  iVrw  yj^rifr,  under  General  Rules  specified    length    was    held    sufficient 
of  Practice,  rule  22,  motions  to  strike  under  the  statutes  and  rules  of  practice 
out  of  any  pleading  matter  alleged  to  under  which  they  were  decided: 

be  irrelevant,    redundant,  or  scandal-  Fifteen  Days.  —  Hanks  v.  Lyons,  92 

ous,  or  motions 'to  correct  the  pleading  Va.  30  (Va.  Code,  §  321). 

Qn  account  of  its  being  so  indefinite  or  Ten  Days,  —  Branch  v.  Walker.  92  N. 

uncertain  that  the  precise  meaning  or  Car.  89  (K.  Car.  Code,  §  595);  Harper 

application   is  not  apparent,  must  be  v.  Sugg,  iii  N.  Car.  324  (N.  Car.  Code, 

noticed  within  twenty  days  from  the  6  595);  Bush  v.  Geisey,  16  Oregon  267 

service  of  the  pleading  attacked.     New  (Hill's  Ore.  Code,  §  524). 

York  Ice  Co.  v.  Northwestern  Ins.  Co.,  Eight  Days.  —  N.  Y.  Code  Civ.  Pro., 

21   How.  Pr.  (N.  Y.  Supreme  Ct.)  234;  §  780;    N.   Y.  Code  Civ.   Pro.,  §  402; 

Roosa  V.    Saugerties,   etc.,    Turnpike  Hun's  Court  Rules,    rule  40;    Rogers 

Road  Co.,  8  How.  Pr.  (N.  Y.  Supreme  v.   McElhone,  20  How.  Pr.  (N.  Y.  Su- 

Ct.)  237;    Barber  v.  Bennett,  4  Sandf.  preme  Ct.)  441;    Merritt  v.  Slocum,  6 

(N.  Y.)705;  Walker  ».  Granite  Bank,  i  How.    Pr.   (N.   Y.    Supreme    Ct.)  350; 

Abb.   Pr.   N.  S.  (N.  Y.  Supreme  Ct.)  Androvetle  v.  Bowne,  15  How.  Pr.  (N. 

406;  Bowman  v.  Sheldon,  5  Sandf.  (N.  Y.  Supreme  Ct.)  75;  Sixth  Ave.  R.  Co. 

Y.)657;  Gibson  v.  Gibson,  68  Hun  (N.  v.  Gilbert  El.   R.  Co.,    71  N.  Y.  434; 

Y.)  381,  holding  that  a  retention  of  the  People  v.  Nichols,  79  N.  Y.  582.     But 

notice  by  the  attorney  on  whom  it  was  see  Parker  v.  Linden,  59  Hun  (N.  Y.) 

served  does  not  waive  the  failure  to  359. 

serve  the  notice  within  twenty  days;  Six  Days.  —  Pie rie  t^.  Berg,  7  S.  Dak. 

Siriani  v.  Deutsch,  12  Misc.  Rep.  (N.  578;  New  York  v.  Connecticut,  4  Dall. 

Y.  Super.  Ct.)  213,  holding  that  the  mo-  (U.  S.)  i. 
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Ordor  ShorteiiiBg  Hotieo.  —  Often  the  court  is  empowered  to  shorten 
the  notice  in  special  cases.  This  is  usually  done  by  granting  an 
order  to  show  cause  why  the  relief  sought  should  not  be  granted, 
returnable  at  a  designated  day.^  But  a  short  notice  should  be 
allowed  only  in  special  and  exceptional  cases.* 

Whore  Tlioro  Is  Ko  Statoto  or  Bole  of  court  fixing  the  length  of  notice 
to  be  given,  reasonable  notice  only  is  required,  and  what  is  reason- 
able notice  is  to  be  determined  upon  the  circumstances  of  each 
case.' 

Five  Days.  —  Singleton  v.  Thornton,  Canal  Co.,  8  How.  Pr.  (N.  Y.  Supreme 

(Supreme  Ct.)  9   N.   Y.  St.   Rep.  600  Ct.)  440. 

(under  Code  Civ.  Pro.,  §  537).  Z.  IZ/inois,  —  Berry  v.   Wilkinson,  2 

Four  Days.  —  Consequa  v.  Fanning,  111.  164. 

2  Johns.    Ch.   (N.   Y.)  48Z;    Latta  v.  Indiana.  —  Bash  v.  Christian,  84  Ind. 

Griffith.  57  Ind.  329.  180. 

Two  Days. —  Fitzgerald  v.  Fitzgerald,  Kentucky.  —  Lowry     v.    Jenkins,     3 

7   D.   C.   243;    Trenton  Mut.  L.,  etc.,  Bibb  (Ky.)  314. 

Ins.    Co.   V.   Hodges,   24  N.  J.  L.  673  Michigan. — ^.McCaslin   v.   Camp,  26 

(under  Rev.  Stat.  881,  §  2z6);    Den  v.  Mich.  390;    Stringer  v.  Dean,  ui  Mich. 

Fen.  17  N.  J.  L.  354  (under  Rev.  Sut.  196. 

881.  ^  216);  Hoffman  v.  Lowell,  58  N.  F/r^iwiVi.  —  Ballard  v.  Whitlock.  18 

I-  L.  553  (under  Rev.  Stat.  881,  §216);  Gratt.  (Va.)  235. 

Forrest  v.  Davies,  26  W.  R.  534;  Daub-  United  States.  —  Caldwell  v.  Walters, 

ney  v.  Shuttleworth,  i  Exch.  Div.  53,  4  Cranch  (C.  C.)  577. 

45  L.  J.  Exch.  Div.  177,  34  L.  T.  N.  S.  What  GonititutM  Beaaonabl*  Kotioe.— 

357,  24  W.  R.  321.  The  length  of  time  necessary  to  consti- 

One  Day.  —  Lowry  v.  Jenkins,  3  Bibb  tute  reasonable  notice   will,  in   some 

(Ky.)  314.  degree,  depend  upon  the  peculiar  cir- 

1.  See  generally  article  Orders.  cumstancesof  each  particular  case,  and 
Michigan.  —  McCaslin   v.  Camp,  26  must  be  left  necessarily  to  the  legal 

Mich.  392.  discretion    of    the  judge  or  court  to 

New  York.  —  N.  Y.  Code  Civ.  Pro.,  which  the  application  is  made.     Berry 

§  402;    N.   Y.  Code  Civ.  Pro.,  §  780;  v.  Wilkinson,  2  111.  164. 

Rogers  v.  McElhone,  20  How.  Pr.  (N.  Thus,  three  days'   notice  left  at  the 

Y.  Supreme  Ct.)  441;  Merritt  v.  Slo-  office  of  complainant's  solicitor,  in  his 

cum,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  absence  from  town,  has  been  held  to  be 

350;    Androvette  v.  Bowne,   15   How.  reasonable  notice  of  a  motion  to  dis- 

Pr.  (N.  Y.  Supreme  Ct.)  75;  Sixth  Ave  solve  an  injunction.     Caldwell  v.  Wal- 

R.  Co.  V.  Gilbert  El.  R.  Co.,  71  N.  Y.  ters,  4  Cranch  (C.  C.)  577. 

434;    People  V.  Nichols,  79  N.  Y.  582;  Where   the  grounds  of  the  motion 

Van  Arsdale  v.  King,  (Supreme  Ct.)  33  were  founded  on  the  record  one  day 

N.  Y.  Supp.  858;    Citizens'  Sav.  Bank  was  held  sufficient.     Lowry  i/.  Jenkins, 

V.  Bauer.  49  Hun  (N.  Y.)  238,  14  Civ.  3  Bibb  (Ky.)  314. 

Pro.  Rep.  (N.  Y.)  340.  A  notice  on  September  14  forbearing 

North  Carolina.  —  Harper  v.   Sugg,  on  September  18  was  held  sufficient  in 

III  N.  Car.   324  (under  Code,  §  595);  case  of  a  motion  to  quash  a  writ  of 

Branch  v.  Walker,  92  N.  Car.  89  (under  attachment.  Stringers.  Dean,  61  Mich. 

Code,  §  595).  196. 

Oreifon.  —  Bush  o.  Geisey,  16  Oregon  In  McCaslin  v.  Camp,  26  Mich.  390, 

267.  the  court  said :  **  The  rules  of  court  con- 

South  Dakota.  —  Pierie  v.  Berg,  7  S.  tain  no  provisions  concerning  the  time 

Dik.  578.  of  notice  on  special  motions.     *    *    * 

England.  —  Dawson   v.    Beeson,    22  The  general,  established  practice  recog- 

Ch.  Div.  504,  52  L.  J.  Ch.  563,  48  L.  T.  nizes  four  days  as  the  tJsual  time  for 

407,   31   W.  R.  537;    Conacher  v.  Con-  all  except  a  few  peculiar  motions,  if 

acher,  29  W.  R.  230.  any  notice  is  to  be  given  at  all.  A  longer 

2.  Androvette  r.  Bowne,  4  Abb.  Pr.  notice  is  needed  where  the  service  is 
(N.  Y.  Supreme  Ct.)  440,  15  How.  Pr.  for  a  distant  point."  In  this  case  the 
(N.  Y.)  75;    Bruce  v.  Delaware,  etc.,  court  further  said  that  in  applications 
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Kotioe  of  Xotlon.  MOTIONS.  Serrlce  of  NotioCL 

Effect  of  Too  Short  Kotioe.  —  An  order  granted  on  notice  which  is 
too  short  is  premature  and  erroneous,*  but  it  seems  not  void.* 
And  if  the  court  in  its  discretion  permits  the  motion  to  be  made 
at  a  later  day  than  the  one  designated  in  the  notice,'  thereby 
affording  ample  time  to  enable  the  adverse  party  to  prepare  to 
oppose  the  motion,  the  order  is  not  even  erroneous.* 

Waiter  of  Objeotion  to  Short  Kotioe.  —  Where  short  notice  of  a  motion 
is  given,  the  party  served  should  appear  and  object  on  the  day 
the  motion  is  made,  or  he  will  be  deemed  to  have  waived  the 
objection.* 

An  Admiision  of  Dae  Servloe  waives  all  objections  to  the  length  of 
service.* 

Compatation  of  Time.  —  In  computing  the  length  of  time  '^  interven- 
ing Sundays  should  be  included.*  Where  the  length  of  time 
depends  on  the  distance  at  which  the  notice  is  to  be  served,  the 
usual  route  of  travel  governs  the  computation  of  time.* 

b.  Mode  and  Proof  of.  —  The  manner  in  which  a  notice  of 
motion  should  be  served  is  regulated  almost  exclusively  by  stat- 
utes in  the  various  states,  and  as  these  rules  are  common  to  a 

for  leave  to  appeal,  an  order  to  show  writing  admits  due  service  of  notice  of 
cause  is  the  better  practice,  so  that  the  a  motion,  he  is  precluded  from  object- 
court  can  see  that  the  bearing  shall  be  ing  the  want  of  full  notice,  although  it 
put  forward  long  enough  to  give  the  be  affirmatively  shown  that  he  had  only 
judgment  creditor  ample  time  to  pre-  seven  days'  notice  where  a  longer  no- 
pare  to  show  cause  against  the  motion;  tice  was  required, 
that  where  the  judgment  is  to  be  dis-  7.  Two  Clear  Dayi.  —  A  notice  served 
turbed,  the  utmost  fairness  should  be  on  the  2oih  of  December  that  a  motion 
required  of  the  party  complaining  will  be  made  on  the  22d  is  bad  under  a 
of  it.  rule  requiring  two  clear  days'  notice. 

1.  Bustard  i/.  Gates,  4  Dana  (Ky.)  Daubney  v.  Shuttleworth,  i  Exch.  Div. 
431;  Rogers  v.  McElhone,  12  Abb.  Pr.  53,  45  L.  J.  Exch.  Div,  177,  34  L.  T.  N. 
(N.  v.  Supreme  Ct.)  292,  20  How.  Pr.  S.  357,  24  W.  R.  321. 

(N.  Y.)  441;    Harper  v,  Sugg,   ill  N.        The  same  is  true  of  a  notice  on  the 
Car.  324.  19th  for  a  hearing  on  the  21st.     Forrest 

2.  Bustard  z/.   Gates,  4  Dana  (Ky.)    :;.  Davies,  26  W.  R.  534. 

431.  S.  Corey  v.   Hiliker,   15   Mich.   314. 

3.  AUowing  Motion  to  Be  Hade  at  Later  But  see  Whipple  v.  Williams,  4  How. 
Day.  —  Where  notice  of  a  motion  has  Pr.  (N.  Y.)  28,  wherein  it  is  said 
not  been  given  in  sufficient  time  owing  that  where  the  time  is  less  than  a 
to  a  bona  fide  mistake,  the  court  may  week,  the  Sunday  intervening  should 
in  its  discretion  allow  the  party  in  de-  be  excluded  in  the  computation  of  the 
fault  to  show  the  reason  of  the  mistake  time  for  service,  and  it  was  accordingly 
by  affidavit  and  allow  the  motion  to  be  held  in  this  case  that  a  notice  on  Satur- 
made  on  a  later  day.  Smith  v.  Smacks-  day  for  a  hearing  on  Monday  was  not 
men  Ins.  Co.,  32  W.  R.  184.  a  sufficient  two  days'  notice.     See  also 

4.  Fisk  V,  Thorp,  51  Neb.  i.  Clerk's  Sav.  Bank  v.  Thomas,  2  Mo. 
6.  Main  v.  Pope,  16  How.  Pr.  (N.  Y.     App.  367,  wherein   it  Is  said   that  in 

Supreme  Ct.)  271.  cases  pending  in  court  a   nonjudicial 

Reasonable  Notiee  Will  Be  Presumed  to  day,  that  is,  a  day  on  which  no  record 

Have  Been  Oiven  a  defendant  of  a  mo-  can  be  kept,  is  not  to  be  counted  as  a 

tion,  when  it  appears  that  he  had  no-  day  in  calculating  time  for  filing  mo- 

tice  and  made  no  objection  at  the  time  tions. 

that  it  was  not  reasonable.     Ballard  v.  9.  Raymond  v.  Hinckson,  15  Mich. 

Whitlock,  18  Gratt.  (Va.)  235.  517,  wherein  it  was  held  that  the  dis- 

6.  Talman  v.  Barnes.  12  Wend.  (N.  tance  via  railroad,  not  the  actual  dis- 

y.)  227,  holding  that  where  a  party  by  tance,  must  govern. 
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great  variety  of  notices  and  p;»pers  requirp^  to  be  S4^rved  in  a 
cause,  their  detailed  discussion  is  relegated  to  the  general  article 
dealing  with  the  service  of  prppe§§  and  papers ;  the  saqie  consid- 
erations apply  tp  proof  of  service.  ^ 

X.   COVKTEBMAKDIHG,  WlTHD]lAW4Jf»  AITP  J^JkXWVWWiT  —  |tig)it 

ta  fi«wit«ra»ad.  -^  A  notice  of  motion  can  he  withdr4wn  or  count/^r- 
manded  on  payment  of  the  costs  of  the  motion.*  But  it  cannot 
b.e  so  countermanded  a3  to  deprive  the  other  party  of  the  right 
to  attend  and  have  the  motion  di^missed  with  costs.' 

VotiM  and  LanTs  of  Gomt.  -r-  Notice  to  th^  ^idyer^e  p^rty  is  not  nec- 
essary where  the  motion  is  withdrawn  by  leave  of  court.* 

Waiyar.  —  Failure  to  make  a  mption  at  the  time  named  in  the 
notice  is  a  waiver  of  the  right  to  make  it  under  that  notice.*  So 
also  where  the  moving  party,  before  the  (ietprrn  {nation  of  the 
motion,  proceeds  in  the  action  in  a  manner  inconsi3tent  with 
the  object  of  the  motion,  the  latter  is  waived.* 

1,  See  ar|.icle  Seilvick  of    Process  should  have  been  given,  we  shall  hold 

4ND  Papers.  that  it  was  not  required." 

9.  Walkenshavv  v.  Perzel,  32  How.  "W^v  %  PreviouB  Motion  Is  Feiidin§^  a 

Pr.  (hf.  Y.  Sijper.  Ct.)  310,  7  Robt.  (N,  second  motion  for  the  same  relief  will 

Y.)  6q6.  not  be  permitted   in    the  absepce   of 

WW^  ft  ICpUon  EniliraQM  Two  PlB^nct  leave  to  withdraw  the  firs(  motion  or 

Iflattert,  as  for  Ipave  to  ^d4  parties  de-  the  ps^yment  of  costs  thereof,  and  a 

ffsnd^nt  and  for  an  injunction  and  re-  statementin  the  notice  of  the  second  mo- 

cejvpr,  tlje  first  part  may  be  withdrawn,  tion  that  the  first  motion  is  withdrawn 

leaving   ihp  motion  as  tp  the  second  is   ^navailing.      Hoover  v.  Rochester 

part  stijl  pending,  without  payment  pf  Printing  Co.,  2  N.  Y-  App.  Div.  11. 

costs  of  the  motion.     Walkensh^w  v,  5.  Ejlliott  County  r.  Kitchen,  14  Bush 

Perzel,  33  Hpw.  Pr.  (N.  Y.  Super-  Ct.)  (Ky.)  289.     See  also  Foster  v.  Wade,  4 

310,  7  Robt.  (N.  Y.)  606.  Mete.  (Ky.)  253. 

8.  Bates  ?/.  Jaines,  I  Duer(N.  Y.)  668.  After  a  Motion  ^as   Been  Ifade  the 

Where  the  Object  of  a  tf  01409  I9  Effected  moving  party  is  not  permitted  toaban- 

Witl^>^t  Bringing  It  On,  thp  party  will  don  it  by  not  having  it  entered,  without 

i|Qt  be  charged  with  costs  if  he  coun-  ngiicp   to   the   other  party.     Stille    v. 

ti^rmands  the  notice.     Lisher   v.    Par?  Wood,  i  N.  J.  L.  187. 

melee,  i  Wend.  (N.  Y.)  22.  %  WMYf?  hy  Inoonsistent  Prooeedings. 

^.  Jensen  v.  Barbour,  I2  MoRt.  566,  — Goch  y,  Mz^rsh,  8  How.   Pr.  (N.  Y. 

whereio  the  court  s^id:   **  The  making  Supreme  Ct.)  439,  wherein  it  was  held 

of    this    mopion    of    March    2^st    was  that  a  defendant,  by  answering,  waives 

the    asking   by    defendant    for    some-  notice  of  a  motion  previously  served  to 

thing  which  would  b^  favorable  to  him;  strike  out  irrelevant  matter  in  the  com* 

t}iat  is,    to   relieve  \\\xa   from   default  plaint. 

judgipent*     The  granting  of  that  jno-  Sp  also  the  serving  of  an  order  ex- 

tion   was  the  granting  to  him   of  that  tending    one's   own    time    to    answer 

which  \vould  be  of  benefit  to  hjm,     Jf  waives  his  previous  notice  of  a  motion 

he  choose  to  withdraw  his  application  to  porrect  the  complaint.     Restorff  v, 

for  this  benefit,  jf  he  B^ys,  *  I  do  not  Ehrich,  i  N,  Y.  Month.  L.  Bui,  33. 

want  this  benefit  fpr  which  I  h^ve  been  When  parties  appear  to  a  motion  and 

asking,' it  would  spem   th^t  he  might  agree  to  set  the  hearing  of  it  for  a  cer- 

(jp   this   withoqt    notifying   the    other  tain  day,  and  then  go  to  trial  on  the 

party,  whep   there   is   nothing   in   the  merits  without  objection,  they  will  be 

statute  rpqpirinff  \\\v^  so  to  do.     His  considered  to  h^ve  waived  all  previous 

withdrawal  of  this  motion  left  tlie  other  irregularities.     Com.  v.  Marks,  2  Duv. 

parly  just  where  he  was  before  the  mo-  (Ky.)  387. 

tion  was  me^de.     In  the  absence  of  any  What  ProQoedingi  Bo    Not  Waivo  or 

reasqn   being  shown  why  such  notice  Abandon  a  Motion.  —  The  right  to  move 
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Opposing  Papers.  MOTIONS  Grosi  or  Gotuiter  Motions, 

XL  Opposing  Papeeb — 1.  In  OeneraL  — No  statement,  either 
verbal  or  written,  is  required  in  answer  to  a  motion.^ 

Silence  Is  a  Complete  Answer.  —  Nothing  is  required  of  the  opposing 
party  but  to  overcome,  if  he  can,  by  competent  evidence,  the 
case  made  by  the  moving  party.* 

Special  Pleading  on  interlocutory  motions  is  generally  discounte- 
nanced.^ 

Issues  Framed  Without  Pleadings.  —  Issues  arising  upon  motions  may 
be  framed  by  the  court  and  tried  without  formal  pleadings.* 

Counter-affldaTlts  to  oppose  a  motion  are  discussed  in  a  succeeding 
section.* 

2.  Cross  or  Counter  Motions.  —  A  party  against  whom  a  notice  of 
motion  has  been  served  may  give  a  counter-notice  that,  if  the 
motion  against  him  pursuant  to  the  notice  prevails,  he  will  ask 
such  relief  on  his  part  as  would  be  appropriate  in  that  contingency.* 

for  a  new  trial  is  not  waived  by  a  with-  2.  Moore  v.  Coates,  35  Ohio  St.  183. 

drawal  of  the  motion  pending  a  motion  8.  Raymond  v.   Bell,    18   Conn,   go; 

for  judgment  non  obstante  veredicto^  as  Lewis  v.  Hawley,  2  Day  (Conn.)  495, 

the  two  motions    do  not  lie   together  wherein  the  couU  said:     "Togo  into 

and   the   motion   for  judgment  comes  special  pleadings  on  a  motion  in  arrest 

first.     Stein  z/.   Chicago,   etc.,  R.  Co.,  is  an  aberration  from  correct  practice, 

41  111.  App.  38.  attended  with  much  inconvenience  and 

An  appeal  from  an  order  denying  a  absurdity.  It  is  never  done  in  West- 
motion  to  vacate  an  attachment  will  minster  Hall,  nor  in  the  neighboring 
not  be  dismissed  because  the  appellant  states.  Nor  is  the  practice  universal 
moved  to  reduce  the  amount  for  which  in  our  courts.  There  are  sixteen  mo- 
the  attachment  was  granted,  as  the  two  tions  in  arrest  reported  in  Kirby,  and 
remedies  are  not  inconsistent.  Sulz-  not  to  one  of  them  is  there  an  answer.  " 
bacher  v,  Cawthra,  14  Misc.  Rep.  (N.  See  also  Babcock  v.  Huntington,  2 
Y.  C.  PI.)  544.  Day  (Conn.)   398,    wherein   the    court 

A  motion  to  quash  a  defective  deliv-  said:     "A   train  of  special   pleadings 

ery  bond  is  not  waived  by  suing  out  upon  a  motion  would  be  a  novelty  in 

execution  on  the  bond,  it  amounting  judicial  proceedings." 

only  to  an   admission   of    law   which  Demurrer  to  Motion.  —  In  Edwards  v. 

was  not  binding.    Morehead  z/.  Prather,  Dykeman,   95   Ind.    509,    it   was  held 

Sneed  (Ky.)  135.  that  a  motion  is  not  the  subject  of  a 

A  motion  to  dismiss  the  action  on  the  demurrer, 

ground  that  the  plaintiff  has  not  filed  a  4,  Turner  v,  St.   Clair  Tunnel  Co., 

declaration  or  bill  of  particulars  is  not  102   Mich.    574.       See    also   Pogue    v. 

waived  by  subsequently  filing  an  an-  Lusk,  6  J.  J.  Marsh.  (Ky.)  579;  Couch- 

swer  expressly  staling  that  the  defend-  man  v.  Maupin,  78   Ky.  33;  Martin  v, 

ant  does  not  waive  the  motion.     Brow  Donaldson,  5  Ky.  L.  Rep.   253;    How- 

V.  Norton,  167  Mass.  472.  ard  v,  Onan,  4  Ky.  L.  Rep.  445.     But 

1.  Babcock    v,    Huntington,   2    Day  see  Watson  v.  Gabby,  18  B.  M on.  (Ky.) 

(Conn.)  398;  Moore  v,  Coates,  35  Ohio  658. 

St.  1S3.  5.  See    infra^    XII.    6.     Counter-affi- 

Answer  Qre   Tenns,  —  A   written  an-  davits. 

swer  to  a  motion  in  arrest  is  unneces-  6.  Clark  v,  Clark,    11   Abb.  N.  Cas. 

sary.     Lewis  ».  Hawley,  2  Day  (Conn.)  (Brooklyn  City  Ct.)  333,    wherein  the 

495;    Raymond  v.   Bell,   18  Conn.  90.  judgment    debtor    moved     to    vacate 

It  may  be  answered  ore  tenus.     Bab-  an  order  appointing  a  receiver  on  the 

cock  z/.  Huntington,  2  Day  (Conn.)  392.  ground   that  no   personal    notice  had 

Papers  to  Oppose  a  Motion,  if  Wrongly  been  served   upon  him  of  the  motion 

Entitled,  cannot  be  relied  on  to  raise  the  for  such   appointment,  and    for  other 

same  objection  to  the  moving  papers,  irregularities.  After  receiving  the  order 

Atv/ater  ?'.  Williams,  2  How.   Pr.  (N.  to  show  cause,  the   plaintiff  served   a 

Y.  Supreme  Ct.)  274,  counter-notice  that,  in  the  event  of  the 
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AiBdaTlto  and  Prooft.  MOTIONS,    Katvre  of  ETldenoe  Admiislble. 

It  is  irregular,  however,  to  grant  affirmative  relief  to  a  party 
opposing  a  motion  upon  matters  appearing  in  the  opposing 
papers  which  the  moving  party  has  had  no  opportunity  to 
answer.* 

A  DiimifMa  of  Uo  Prinelpal  Motion  does  not  necessarily  put  the  cross- 
motion  out  of  court.* 

Ordor.  —  Both  motions  may  be  disposed  of  by  one  order.* 

XU  Afudayitb  ahd  Pboofs  —  1.  Nature  of  Evidence  and  Proofs 
Admiflfiible  —  Bapport  of  Motion.  — Where  a  motion  is  founded  upon 
extrinsic  facts  and  not  solely  upon  matters  apparent  upon  the 
face  of  the  record  or  proceeding,  it  must  of  course  be  supported 
by  evidence  or  proofs.* 

Tlio  Ordinary  Bnloo  of  Svidonoo  are  not  wholly  applicable  to  hear- 
ings upon  motions,  and  many  matters  not  strictly  evidence  are 
receivable.* 

original  order  being  vacated  upon  the  8.  Lemke  v,  Daegling,  52  Wis.  498, 

hearing  of  the  motion,  he  would  move  wherein  it  was  held  that  a  motion  by 

aneiv  for  the  appointment  of  a  receiver,  one  party  to  confirm  the  report  of  a 

It  was  held  that  such  counter-notice  referee    who    tried     the    case    and    a 

was  proper,  and  the  appointment  of  a  motion  by  the  other  party  to  set  aside 

second    receiver,    upon    vacating    the  such  report  may  both  be  disposed  of  by 

appointment  of  the  first,  was  author-  an  order  modifying  the  report, 

izsd.  4.   Sec   infra^    XII.  5.   Affidavits  in 

Necessity   of  CroM-motion.  —  Upon   a  Support  of  . 

motion  to  set  aside  irregular  proceed-  6.  Striet  Snloo   of   Evidence   Inappli- 

in§f3  ii  is  the  settled  practice  to  allow  cnble.  —  For  example,  where  the   facts 

trifling  mistakes  to  be  amended  with-  involved  in  a  suit  occurred  at  a  dis- 

out  requiring  a  cross-motion.      Jones  tance,  statements  contained  in  alleged 

V,  Williams,  4  Hill  (N.  Y.)  34.  letters  of  third  persons  to  one  of  the 

Where  the  original  papers  have  not  parties,  although  not  strictly  evidence, 

been   transmitted  with   the   record   of  were  received  with  other  testimony  to 

the  proceedings  and  a  motion  is  made  sustain  a  motion  for  a  provisional  rem- 

to  dismiss   the   cause,  a  cross-motion  edy.     Merritt  v,    Thompson,  3   E.  D. 

should   be  interposed  for  a  rule  upon  Smith  (N.  Y.)  283.     So,  also,  where  a 

the  clerk  to  certify  and  transmit  the  referee  stated  facts  to  a  party  in  respect 

papers.     Wight  v,   Kirkpalrick,  5  111.  to  an  irregularity  in  his  report,  but  de- 

339.  dined  to  make  affidavit  to  such  facts 

1,  Garcie  v.  Sheldon,  3  Barb.  (N.  Y.)  unless  they  should  be  denied  by  the 

232.  adverse  party,  and  the  former  moved 

Bemitting  Party  to  Kow  Motion.  —  On  against  the  irregularity  upon  affidavits 
a  motion  to  set  aside  summons  and  stating  merely  such  information,  such 
complaint  for  the  reason  that  the  action  affidavits  were  held  sufficient  proof  of 
was  commenced  without  leave  of  court  the  facts  to  put  the  other  party  to  a  de- 
required  by  law,  such  leave  should  not  nial.  Shearman  v.  Justice,  22  How. 
be  granted  nunc  pro  tunc^  but  the  Pr.  (N.  Y.  Supreme  Ct.)  241. 
plaintiff  should  be  left  to  move  anew  Hearsay  Evidenoo  is  no  more  admidsi- 
for  leave.  Finch  v.  Carpenter,  5  Abb.  ble  at  hearings  on  applications  for 
Pr.  (N.  Y.  Supreme  Ct.)  225.  interiocutory    remedies   than   at    final* 

8.  A  motion  was  made  in  divorce  pro-  hearings.     Early  v.  Oliver,  63  Ga.  11, 

ceedings  to  modify  an  order  therein  for  But  as  to  affidavits  upon  information 

the  custody  of  a  child;   a  cross-motion  and  belief,  seei«/ra,  XII.  5.  a.  Necessity; 

was  made  to  revoke  the  order.     The  XII.  5.  b.  Sufficiency. 

first  motion  was  dismissed.   The  refusal  The  Parol  Evidence  Bole  Applies.  —  See 

of    the    court    to    dismiss    the    cross-  Peet  v,  Cowenhoven,  14  Abb.   Pr.  (N, 

motion   was  held  not  to  be  error,   as  Y.   Supreme   Ct.)  56,   wherein   it  was 

the   dismissal  of  the  first  motion   did  held  that  the  court   will  not,   upon  a 

not  put  the  second  motion  out  of  court,  motion,  allow  parol  evidence  to  enlarge 

Ryce  V.  Ryce,  52  Ind.  64.  the  operation   of  a  written  agreement 
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49{UTit<  Md  Smi^  MOTIONS.    H»nr»  of  S«id«DM  Admloiibh. 

A:^dfiTiu.  — .  Thus,  meFc  afficjavits,  whUh  are  p^aps  usually 
whpliy  ex  parte,  piajf  he  eead  in  Buppprt  pf  a  raottoil.^ 

DoppiitiiuLi  t^ken  on  insumcieftt  qotjce  may  be  treated  as  affi- 
davits and  used.' 

Umiifipu  in  pleadings  may  be  Gfuistdet^,  though  not  in  evi- 
dence,* 

A  Gopr  <A  %  P»iwr  sewed  in  the  cause  purporting  to  be  signed  by 
the  opppsite  attarne)«  is  admi^ible  in  support  of  a  motion  with- 
put  an  affidavit  that  it  is  a  true  copy.* 

4a4K«tq  «wit  vnoifiMff*-  —  The  judge  may  act  upon  his  own  knowl- 
edge.!* 

Oral  DT  WriHea  Evldano*.  —  The  evidence  to  be  used  on  the  hearing 
of  a  motion  should  be  embodied  in  affidavits,!!  and,   ordinarily, 

between  the  parties  to  an  action  so  as  to  the  credibility  of  a  depoi^cnt  should 

lo  discharge  the  lien   of  a  judgment  ever  be   received   on   a   motion,*  there 

I   ^eal   estate   belopginy  \o  a  per-  ^hoi^lfl   slfR  bfjl  (jppotlunity  tp  prtT 

—  '"t  vfhom  fhp  jtJ^gB-enj  yfag  (Jjicf  c(mn(?r-apdflv,t^.    ' 

a.  papn^  V.   Baitct(,  39  Kao.  446, 

'  AflmiuiWlt;  U)  I>V!lf4*»!  ^P*>9  ?etin  tipl^inp  ibfH    i^ie   ^epflsitipp^   are   thp 

rfMoUJwi.  — Upon  the  (leaqp^pt^a  moz  ^riiie;!    dFclar^tiqflS   pf  the  wifnesses 

tl^n  to,  dismiss  a  writ  on  1)1^  ground  P?  ap(l  fulfil  ilfp  smutory  de|iniiion  otafli. 

a'buse  of  process,  ora)  jejiiijonj  and  a^YJta,  irtKSpec(ive  01  any  question  of 

aSidayitE  3'ce  ad'mis^Jble  Ip  prqve  sqcH  -~''  — ' 
"'""'-'    although    the    ihotiop    allpge? 

-_       „  appears  by  insnpcMqn   p'LtS"       ^ ..........     -.     , 

writ.     GarQner   v.    Wel^cter,    f6    P|(:1(.  in^kii  against  (be  plaintiff,   apd  e.  „. 

(Mftss.)  25(.                                            "  ci^liy    pi^y    a  djiecj  incpnslstency  be- 

1;  %ceiaXra,Xll.3.Taiinsji^'/ai^^^'..  Iffeep    ariiended    cpi^nts   arid    prigioal 

See'  also  X\^.   %.   A^da,int^  iu^  S^^,or^  counts    be   considered;    while    npt    in 

if.                        ■        ■'      '  FVidejice,  euchpleaflijigsarein  tbecase 

Tha  Affldftvitof  ](9li|W{pMtfqitWlf)tm  *^'^  before   the   f:oprt   and   pay  l^e  if- 

(s  adipissiLile uKina ipotitln.     Meg^rge  MT^fd  as  in  (he  nature  of  aflmissions. 

V.  Megarge,  ?  %   V.   Wt|y.   pig.   3'52.'  WeS(  Ch|f8gQ   5t.  li;  Cq,  p.  JLoEWe.  58 

holding  that  oq  motiqn  to  set  a^id;  ^  ra.    App-    fip^-      Bpl    Spe    Barlow   i/, 

judgment  of  d!^?!;^*  **P  'bp  groupd  q(  Fpa^.  5   Pv"  (1^.  V.)  s6^>  ^herein  an 

fraud'  an^  impositipp,  (he  fjcfendant'^  essential   allegatipn  in  ^  copiplainl.  al- 

affidavit  is  ctjmpeteDt  eyep  (hqpg^  "a|ic  though 'good  as'an  averment  in  a  piead- 

i,n'  incompetent  'as  a  ?!i|nfS9  oq   ((i^j  ing.  wa;  (icld  incfippptcnt  tp  proye  the 

of  the  actipn.  fact  averred   upon  a  motion  to  dismiss 

ImnetefiiDg:'  ^TKUt  pf    ^tfMnf'  —  ThP  befanse  ef  tlie  ntiBe:(istrnce  q{  such 

credibility  of  ^  pariy  deponprjt  m^y  be  f^rt. 

Impeacbed  by  proof  of  frqi^ffulcnt  in-  '    \.  pip^ey  v.  Burgess,  a   ^^ill  (N.  Y.) 

tent    (o    remove   ffUhput    Buying   the  36fr     Sep  also  Tbompspn  v.  ^ewill,  & 

debt  spfd  for.     Brodskv  v..   ijims,   16  Hill  (t^.  Y-)  =54.  whereip  it  was  held 

Abb.  Pr.  (N.  V.  C.  PI.)  351.  '  Or  t>¥  'ft"  "P°"  "  ROt'flP  =  cppy  of  an  insitu- 

afljdsvfls     impeactiing    tbe    flt^f^cier  (pepi.   SHft'  ^=  ?n  '"^Qlyent  disphargp 

for    iruih     and  'veracity'.'    Francis    v.  annpxpd  |o  (be  amdaviiand  refected  10 

.Church',  ClaVtfb  C|i.  (N.  V.l  4;s,  hc^-  tberein  as  a  copy,  is  evMen". 

ipg  thai  sucji  aCfidayiis  must  bp  lakcp  ft-  EHi*}"  ""■  PiaUPr.  43  01\ip  Sj.  19S. 

into   qcc^Hpt   in   depidipg  |hc   rooii""  Aptf  pspepjally   in   regard  to  thing; 

bm  fannoi   pqrranl    itip   rpjcpMpn   of  »fiieh  in  tpeir  riati(fe  ^re  better  knovyo 

the  affidavit  of  the  pprsqp  impegclied.  W  ['''"SPlf  ih^n  thpy  could  be  to  othfi^. 

Wliere   ijipre  j|    a   FOt^ftict.  riCBqpents  Squttiern   Caiifptpia   Mptpr  R^^d   Co. 

Whose  crpdit  |^   inpeflClipd  ought  nci  v..  Spn  pern^fdipp  Nat-  Ranlf,  ipfl  C^(. 

to  haye  ihp  same  ipflueiice  a^  if  ii"""-  3l6. 

B cached.     But  seeMeriiiti:- Hqker,  11  "B.  Carr  f,  Cpnunemal  Bank,  iB  Wii. 

oiv.    Pr.   {N.    Y.    So'tireW   CtV45ft.  aSS-   ^e  alsfi  Fp^Ier  ^  Ppltpn.  I  PJn: 

Whffsiii  if  (yas  pftid  (h^t  !t  a^q^yits  i(S  (Wia.)  331. 
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oral  testimony  will  not  be  received.*  The  court  may,  howevet, 
in  its  discretion,  permit  k  witness  to  Be  called  and  examined  and 
cross-examined,  orally^  al  tHe  heanhg;  it  Is  hot  compelled  to  rely 
solely  upon  affidavits.* 

.  2.  Taking  Aftclavits— i.  lU  feEKifcRAL.  — ^  NbUce  of  taking  dlffi- 
'davits  in  support  olF  a  motion  is  hot  necessary.^  Indeed,  the 
ex  ■parte  character  of  Ihe  statement  is  an  essential  erem^ril  of  the 
definition  of  an  affidavit,^  and  constitutes  the  ihain  distinction 
between  affidavits  and  depositions.*  Affidavits  taken  for  another 
purpose  or  for  use  upon  a  different  motion  may  be  usfed  again 
upon  a  similar  applicalioh.!*  I'here  is  ho  positive  rule  that  ri6 
dmdavit  can  be  t^^ice  used.''     Affidavit's  of  hierits,  However,  ai'e 

i.  Cirr  V.  Coihiiierclal  ^dnk,  id  WIS.  not  be  read  ih  iuppdrt  6\  A  iriotioh  i6 

255.  change   the  venue.     The  chief  jus:ice 

2.  State  V.  Stackhouse,  24  Kkn.  445;  said:  *'  Where  the  plaintiff  or  dcfcnd- 

Tyler  v.  Safford,  24  Kan.  592;  Gardner  ant  is  to  state  facts  in   his  affidavit 

v.  Webber,  16  Pick.  (Mass.)  251 ;  State  which  cannot  be  rebutted,  a  notice  of 

V.  EgAn,  62  Minn.  280,  holding  that  taking  it  is  not  necessary;  but  where 

whether  or  not  a  motion  will  be  heard  the  motion  is  a  Special  one  and  is  to  be 

an  oral  evidence  is  discretiotiary  with  iexamitied    Upon    special    fkcts   which 

the  court,  and  it  will  be  so  heard  only  may  be  inquired  into,  there  a  notice  ii 

in  exceptional  cases.  nbcessary." 

For  a  note  on  power  of  the   court  In  Crane  v.  Condit,  16N.  J.L.  349,  it 

when  affidavits   are  conflicting  fo  te-  was  Held  that  notice  of  taking  affidavits 

quire  oral  examination,  see  Andiers'on  is  necessary  only  where  a  rule  to  show 

V.  Horn,  23  Abb.   N.  Cas.  (N.  Y.  City  cause    has    been  ,  granted.      See    also 

Ct.)  475.  H'alsey  r.  Van  Wagenen,  16  N.  J.  L. 

Compelliii^  Party  to  Appear  and  Taitif|^.  350. 

—  In  Meyer  v.  Lent,  16  Barb.  (N.  Y.)  In  Cooper  v,  Galbralth,  24  N.  J.  L. 

533,  it  was  held  that  where  a  party  has  iig,  It  was  held  that  an  ex  f  arte  affidavit 

made  an  affidavit  in  hiso^^n  favor  upon  is  received  to  show  st.frtma  facie  case 

a  motion  he  may  be  compelled  to  attend  that  will  induce  the  court  to  grant  a 

before  the  coUrt.  to  explain  or  be  cross-  rule,  but  that  it  is  not  competent  at  the 

examined;  and  on  his  refusal  to  answer  hearing  toprdveany  facts  in  support  of 

any  questions  the  court  may  strike  Out  ^uch  rtlle;  those  exclusively  witliin  the 

his  testimony.     On  appeal  this  was  te-  knowledge  of  the  party  can  be  proved 

versed,  &nd  it  was  held  that  a  judge  only  by  his  depositions  taken    upon 

before    whom   a   motion  is  heard,   at  notice. 

Special  term,  cannot  direct  the  respond-  4.  See  article  Affidavits,  vol.  i,  p. 

ing  party  to  appear  before  him  and  be  309. 

examined  orally  touching  the  matters  8.  Atchison  v.   Bartholow,  4    Kan. 

of  flct  in \rolved  in  the  controversy,  and,  124;  State  v.   Henning,  3  S.  Dak.  492; 

upon  his  refusing  to  submit  to  such  Stimpson  v.  Brooks,  3  Blatchf.  (U.  S.) 

examination,    determine    the    motioh  456. 

against  him  therefor;  if  the  affidavits  6.  Scholesz/.  Murray  Iron  Works  Co., 

upon  a  motion  ^re  not  sufficiently  defi-  44  Iowa  tqo\  Langstonv.  Wetherell,  14 

nite  and  certain,  the  court  should  order  M^&  W.  104. 

a  Reference  to  try  the  question.     Meyer  The  test  of  admissibility  of  an  affi- 

V,  Lent,  7  Abb.  Pr.  (N.  Y.  Ct.  App.)  225.  ddvit  is  whether  or  not  perjury  can  be 

8.  Hanha  v.  Barrett,  39  Kan.  446.  assigned  upon  it.     Langstonv.  Wether- 

In  New  Jersey  it  was  h'eld  in  Parker  ell,  .14  M.  «  W.  104,  cited  tuith  approval 

V.  Suss^   Bank;   8  N.  J.  L.   160,  that  in  M6jarrieta  v.  Saenz,  80  N.  Y.  551. 

where   the    motion    was  grahtable   of  7.  Mojarrieta  r.  Saenz.  80  N.  Y.  547, 

course,  no  notice  of  taking  the  affidavit  holding  that  it  does  not  affect  the  juris* 

was  necessary,  but  aliter  Where  the  ap-  diction  of  the  court  in  granting  a  second 

plication  was  not  of  course.     It  was  ac-  attachment  in  an  action  thut  the  same 

cordingly  held  that  an  affidavit  taken  affidavit  was  used  which  was  used  in 

without  notice  to  the  adverse  party  can-  obtaining  the  first.     The  court  said  that 
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governed  by  a  stricter  rule  of  practice,  and  may  be  used  only 
once,  and  for  the  purpose  for  which  they  were  made.*  A  rule  to 
take  affidavits  should  specify  the  purpose  for  which  the  affidavits 
are  to  be  taken.*  Affidavits  should  not  be  taken  before  an 
attorney  in  the  case,'  and  if  so  taken  should  be  rejected.* 

d.  Compulsory  Affidavits — (i)  Power  to  Compel.  —  in  the 

Absence  of  a  Statute  making  provision  therefor,  a  court  has  no  power  to 
compel  the  making  of  an  affidavit  for  use  upon  the  hearing  of  a 
motion.* 

Statatory  Provisions.  —  Such  a  statute  exists  in  New  York.  It 
provides  that  where  it  is  necessary  for  a  party  intending  to  make 
or  oppose  a  motion  to  have  the  affidavit  of  a  person  not  a  party 
to  use  upoh  the  motion,  the  court  may,  in  its  discretion,  make  an 
order  appointing  a  referee  to  take  the  deposition  of  such  person.* 

it  seems  proper  thus  to  use  the  affidavit  using    becomes     inoperative     forever 

a  second  time,  but  if  not  it  is  a  mere  thereafter   peems  to  me  to  be  more 

matter  of  practice,  a  departure  from  fanciful  than  sound.** 

which   by  the  court  does  not  deprive  1.  Mojarrieta  v,  Saenz,  80  N.  Y.  552; 

it  of  jurisdiction.      The  court  disHn-  Cutler  v.  Biggs,  2  Hill (N.  Y.) 409;  Rob- 

guished  M'Coy  v.  Hyde,  8  Cow.  (N.  Y.)  inson  r.  Sinclair,   i   How.   Pr.  (N.  Y. 

68;  Cutler  v.  Biggs,  2  Hill  (N.  Y.)  409;  Supreme  Ct.)  106. 

Robinson  v.  Sinclair,  i  How.  Pr.  (N.  Y.  See  generally  article  Affidavits  of 

Supreme  Ct.)  106.  Merits  or  Defense,  vol.  i,  p.  338. 

An  Affidavit  Made  in  Another  Suit  may  2.  Scott  v.  Beatty,  23  N.  J.  L.  256. 

be  used  in  support  of  a  motion.     Bar-  8*  McCaslin  v.  Camp,  26  Mich.  393. 

nard  v,  Heydrick,  49  Barb.  (N.  Y.)  70,  4.  Anderson  v.  Sloan,  i  Colo.  33. 

2  Abb.  Pr.  N.  S.(N.  Y.)  47,  32  How.  Pr.  6.  Dudley  r.   McCord,  65  Iowa  671; 

(N.  Y.)  97,  ciud  with  approval  m  Mojar-  Bacon  v.  ^lagee,  7  Cow.  (N.  Y.)  515; 

rieta  r.  Saenz,  80  N.  Y.  551.  Cockey  v.   Hurd,  45  How.  Pr.  (N.  Y. 

In  'Langsion  v,  Wetherell,  14  M.  &  Super.  Ct.)  70.  wherein  it  was  said  that 

W.  104,  it  was  held,  after  consultation  prior  to  the  Revised  Statutes  the  prac- 

and  with  the  concurrence  of  the  whole  tice  was    either  to  trust  to  voluntary 

court,  that  upon  application  to  a  judge  affidavits     or    to    award    a     feigned 

to  hold  a  defendant  to  bail,  the  plaintiJGf  issue. 

might   use  affidavits  made  and  used  6.  N.  Y.  Code  Civ.  Pro.,  g  885. 

shortly  before,  on  a  similar  application  For  the  provisions  of  earlier  statutes 

against  the  same  defendant,  by  a  differ-  on  the  same  subject  see  Code  of  Proced- 

ent  plaintiff.     In  reply  to  the  sugges-  ure,  §  401,  subdiv.  7,  as  amended  by 

tion  that  the  facts  alleged,  though  true  Laws  of  1862,    p.  858,  c.  460,  §  32,  2 

at   the   time   the  affidavit  was   made.  Rev.  Stat.  N.  Y.  554.  §g  24,  25. 

might  not  be  true  at  the  time  of  the  See  generally,  for  decisions  under  the 

subsequent  application,  the  court  said  statute,   N.   Y.  Code  Civ.  Pro.,  §  885; 

that  the  same  objection  might  be  raised  Erie  R.  Co.  v,  Gould,  14  Abb.  Pr.  N.  S. 

against  any  affidavit  used  a  month  after  (N.  Y.   Supreme  Ct.)  279;  Fisk  v.  Chi- 

it  was  sworn  to.  cago,  etc.,  R.  Co.,  3  Abb.  Pr.  N.  S.  (N. 

In  Colver  z/.  Van  Valen.  6  How.  Pr.  Y.  Supreme  Ct.)  430;  Dauchy  v,  Mil- 

(N.  Y.  Supreme  Ct.)  102,  it  was  held  ler,  16  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 

that  where  a  plaintiff's  affidavit  for  an  Ct.,  100;    Rogers  v.  Durant,  56  N.  Y. 

attachment   was    insufficient,  but  the  669;  Erie  R.  Co.  v/Champlain,  35  How. 

court  used  another  affidavit  of  a  dif-  Pr.  (N.  Y.  Supreme  Ct.)  73;  Brooks  v. 

ferent  plaintiff,  made  for  the  same  pur-  Schultz,  3  Abb.  Pr.  N.  S.  (N.  Y.  Super, 

pose  and  at  the  same   time  with  the  Ct.)  124;    Ramsey  t/.  Gould.  39  How. 

one  decided  to  be  insufficient,  the  at-  Pr.  (N.  Y.  Supreme  Ct.)  62,  57  Barb, 

tachment  was  properly  issued  in  favor  (N.  Y.)  398;  McCue  v.  Tribune  Assoc, 

of  the  plaintiff  whose  affidavit  was  de-  i  Hun  (N.  Y.)469;  Williams  f.  Western 

dared  insufficient.     The  court  said  that  Union  Tel.  Co.,  3  Civ.  Pro.  Rep.  (N.  Y. 

"the  idea  that  an  affidavit  from  once  Super.    Ct.)    448;    Stubbs    v.    Stubbs, 
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A  similar  statute  exists  in  the  Dakotas.^ 

Bighto  of  PartiM  Vndnr  SUtnto.  —  No  one  but  a  party  is  entitled  to 
the  benefits  of  this  statute.*  And,  on  the  other  hand,  only  one 
not  a  party  to  the  suit  can  be  compelled  to  make  an  affidavit  under 
this  provision.' 

2z  Parte  Motiona.  —  A  person  will  not  be  compelled  to  make  an 
affidavit  to  be  used  on  ex  parte  motions.* 

Tha  Statute  Is  Het  Affplioable  to  special  proceedings,  but  only  to 
actions.*     It  does  not  apply  to  criminal  cases.* 

(Supreme  Ct.)  7  N.  Y.  St.  Rep.  282;  Oregon  R.,  etc.,  Co.,  35  Hun  (Jl.  Y.) 
People  V.  Paton,  20  Abb.  N.  Cas.  (N.  544.  See  also  Crane  v.  Evans,  18  Abb; 
Y.  Supreme  Ct.)  172;  Kelly  v.  Weber,  4  N.  Cas.  (N.  Y.  Supreme  Ct.)  444,  12 
N.  Y.  Month.  L.  Bui.  3;  Spratt  v.  Civ.  Pro.  Rep.  (N.  Y.)  445. 
Huntington,  2  Han  (N.  Y.)  341;  Hodg-  This  restriction  is  embodied  in  ex- 
skin  V,  Atlantic,  etc.,  R.  Co.,  3  Daly  press  terms  in  the  statute  as  it  now 
(M.  Y.)  70;  Cockey  v,  Hurd,  45  How.  stands.  See  Code  Civ.  Pro.,  N.  Y., 
Pr.  (N.   Y.   Super.   Ct.)    70;    Hudson  §  885. 

River  West  Shore  R.  Co.  v.  Kay,  14  Under  the  former  statute  (Code  of 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  loi;  Procedure,  §401,  subdiv.  7).  the  statute 
De  Hart  v.  Hatch,  4  Thomp.  &  C.  (N.  in  terms  authorized  the  compulsory 
Y.)  II;  Spratt  t'.  Huntington.  4  Thomp.  taking  of  '*  the  affidavit  of  any  person 
&  C.  (N.  Y.)  551;  Knoeppel  v.  Kings  who  refuses  to  make  the  same."  In  a 
County  F.  Ins.  Co.,  47  How.  Pr.  (N.  Y.  few  cases  this  was  construed  as  author- 
Super  Ct.)  412.  izing  the  court  to  compel  a  party  to 
History  and  Olgeet  of  Statute.  —  See  make  an  affidavit  for  use  upon  a  mo- 
Brooks  V.  Schultz,  3  Abb.  Pr.  N.  S.  (N.  tion.  Fisk  v.  Chicago,  etc.,  R.  Co.,  3 
Y.  Super.  Ct.)  124;  Cockey  v.  Hurd,  14  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  430; 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  183,  45  Cockey  v.  Hurd,  14  Abb.  Pr.  N.  S.  (X. 
How.Pr.(N.Y.)7o,36N.Y.Super.Ct.42.  Y.  Super.  Ct.)  183,  45  How.  Pr.  (N.  Y.) 

1.  Dakota  Comp.  Laws  (1887),  §  5324.  70;  Hudson  River  West  Shore  R.  Co. 
See  also  Pierie  v.  Berg,  7  S.  Dak.  578.  ».  Kay,  14  Abb.  Pr.  N.  S.  (N.  Y.  Super. 

2.  Atty.-Gen.  v.  Continental  L.  Ins.  Ct.)  191. 

Co.,  4  Civ.  Pro.  Rep.  (N.  Y.  Supreme  But  these  cases  were  soon  overruled, 

Ct.)  214,  66  How.  Pr.  (N.  Y.)  51.     See  and  it  was  well  established  that  even 

also  Crane  v,  Evans,  18  Abb.  N.  Cas.  under  the  statute  as  it  then  stood,  a 

(N.   Y.  Supreme  Ct.)  444,  12  Civ.  Pro.  party  could  not  be  compelled  to  make 

Rep.  (N.  Y.)  445.  an  affidavit.     See  Hodgskin  v.  Atlantic, 

Who    Ifl  a  "Party."  —  A   relator  in  etc.,  R.  Co.,  3  Daly  (N.  Y.)  72;  Palmer 

mandamus  proceedings  is  a  party  with-  v,  Adams,  22  How.  Pr.  (N.  Y.  Super. 

in  the  meaning  of  the  statute.     People  Ct.)  375;  Keeler  v.  Dusenbury,  i  Duer 

V,  Paton,  20  Abb.   N.  Cas.  (N.  Y.  Su-  (N.  Y.)  660;  Huelin  v.  Ridner,  6  Abb. 

preme  Ct.)  172.  Pr.  (N.  Y.  Supreme  Ct.)  19;  Kinjr  v. 

But  in  an  action  by  the  attorney-  Leighton,  58  N.  Y.  383;  Knoeppe!  v. 
general  to  dissolve  an  insurance  com-  Kings  County  F.  Ins.  Co.,  47  How.  Pr. 
pany,  a  policy  bolder  is  not  a  party  (N.  Y.  Super.  Ct.)4i2;  Spratt  v.  Hunt- 
within  the  meaning  of  this  statute  so  ington,  2  Hun  (N.  Y.)  341,  4  Thomp.  & 
as  to  be  entitled  to  take  a  deposition  to  C.  (N.  Y.)  551;  Burnett  v.  Snyder,  41 
use  on  a  motion  to  set  aside  fraudulent  N.  Y.  Super.  Ct.  342. 
compromises  made  by  the  receiver.  4.  De  Hart  v.  Hatch,  4  Thomp.  &  C. 
Atty.-Gen.  v.  Continental  L.  Ins.  Co.,  (N.  Y.)  11.  But  see  Allen  v,  Meyer,  73 
4  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  N.  Y.  i,  wherein  an  application  for  an 
214,  66  How.  Pr.  (N.  Y.)  51.  attachment  was  held  to  be  a  motion 

3.  People  V.  Paton,  20  Abb.  N.  Cas.  within  section  401  of  the  code,  and  that 
(N.  Y.  Supreme  Ct.)  172;  King  v.  Leigh-  under  the  provisions  of  that  section  the 
ton,  58  N.  Y.  383;  Stubbs  v,  Stubbs,  deposition  of  a  witness  may  be  com- 
(Supreme  Ct.)  7  N.  Y.  St.  Rep.  282  {dis-  pelled  to  be  used  upon  the  application. 
timruishin^  McCue  v.  Tribune  Assoc,  6.  People  v,  Paton,  20  Abb.  N,  Cas. 
I  Hun  (N.  Y.)  469,  as  a  case  where  the  (N.  Y,  Supreme  Ct.)  172. 
irregularity  had  been  waived);  Shcri-  6.  People  v.  Squire,  4  N.  Y.  Crim. 
dan  V,  New  York,  68  N,  Y.  30;  Ervin  v.  Rep.  582. 
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(2)  Proceedings  to  Compel— {k)  hrrtikiriai^  ilBsenfiidfl  —  iefnsal  of 
Voluntary  Affidavit.  —  The  tefus^l  bl  the  witH^ss  tb  hiake  a  vdiiihtary 
affidavit  i^  a  condition  precedfefit  to  thfe  fnakiil^  bf  an  order  for  a 
compulsory  affidavit.^ 

Drafting  and  Snbmitting  Affidavit.  —  The  proper  course  when  an  affi- 
davit is  desit-ed  is,  ordindrily,  tb  dr^ft  ah  kffidai^it  ah'd  submit  it 
to  the  witness  to  be  verified  before  apply irig  fb't  ah  order.* 

Wilver.  —  But  tHe  objection  that  tto  afflddvtt  Hiis  been  prepared 
and  submitted  may  be  waited ;  drld  it  is  tvdivfed  if,  wHen  asked  tb 
niake  the  affidavit,  the  witness  does  not  require  a  draft  to  be  sub- 
mitted but  makes  a  general  refusal  to  testify.* 

(b)  Application  f6r  Order.  —  Ko  Koiioe  to  tbe  Adverse  Party  of  ah  applica- 
tion for  an  order  to  take  a  compulsory  affidavit  is  necessary,*  and 
such  party  cannot  resist  the  proceedings  for  the  order.*     The 

1.  Pierie  v.  Berg,  7  S.  Dak.  578;  Erie  reauest  that  lie  should  si^n  and  swear 
R.  Co.  V.  Gould,  14  Abb.  Pr.  N.  S.  (N.  to  it,  unless  he  refuses  to  make  any  affi- 
Y.  Supreme  Cl.)  279;  Moses  v.  Banker,  davit  whatever.  Erie  R.  Co.  v,  Gould, 
34  How.  Pr.  (N.  Y.  Super.  Ct.)  212,  7  14  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
Robt.  (N.   Y.)  131;  Dauchy  v.  Miller,  279. 

16  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  **  I  do  not  mean  to  say  that  this  form 

100.  is  necessary  as  a  matter  of  jurisdiction 

In  Williams  v.  Western  Union  Tel.  before  the  order  can  be  granted,  but  I 

Co.,  3  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  think  it  the  right  rule  of  practice  which 

448,  an  order  was  vacated  on  affidavits  should  govern  this  proceeding,  and  that 

denying  the  refusal.    .  generally  that  course  should  be  pur- 

Itepeated Qualified Sefoaali. — Repeated  sued."     Fisk  v,  Chicago,  etc.,  R.  Co., 

refusal  to  make  an  affidavit  until  after  3  Abb.   Pr.  N.   S.  (N.  Y.  Supreme  Ct.) 

consulting  with  counsel  is  a  sufficient  430. 

refusal  to  sustain  an  order  for  a  com-  A  fi^foBal  to  Answer  Oral  Questions  to 

pulsory  affidavit.     Rogers  v.  Durant,  2  be  taken  down  by  a  stenographer  and 

Thonip.  &  C.  (N^  Y.)  676.     Appeal  dis-  afterwards  sworn  to  is  not  such  a  re- 

mi^^cd  in  56  N.  Y.  669.  fusal  as  will  justify  an  order  for  a  com- 

After  a  Witness  Has  Hade  a  Voluntary  pulsory  affidavit.     The   witness  has  a 

Affidavit  at  the  request  of  a  party,  to  be  right   to  require  the   submission  of  a 

used  on  amotion,  a  commission  should  written  form  of  affidavit.     Erie  R.  Co. 

not  be  granted  to  take  his  testimony  v.  Gould,  14  Abb.  Pr.  N.  S.  (N.  Y.  Su- 

undcr  the  statute,   for  it  may  be  pre-  preme  Ct.)  281. 

sumcd  that  it  would  be  useless.     Ryers  Inaoonraoies  in  Ai&davit  Sabmitted.  — ^ 

V.  lledijes,  i  Hill  (N.  Y.)  646.  No  court  would  hesitate  to  grant  the 

Waiver  of  Objection.  —  After  a  witness  order  where  it  appeared  that  the  wit- 
has  appeared  before  the  referee  and  has  ness  not  only  refused  to  make  the 
been  partially  examined  without  mak-  affidavit  tendered  him,  but,  though 
ing  objection,  it  is  too  late  for  him  to  claiming  that  it  was  inaccurate  in  some 
move  to  vacate  the  order  appointing  the  particulars,  declined  to  correct  it.  Fisk 
referee  upon  the  ground  that  he  did  not  v.  Chicago,  etc.,  R.  Co.,  3  Abb.  Pr.  N. 
refuse  to  make  an  affidavit.  Erie  R.  S.  (N.  Y.  Supreme  Ct.)  430. 
Co.  V.  Champlain,  35  How.  Pr.  (N.  Y.  8.  Fisk  v.  Chicago,  etc.,  R.  Co.,  3 
Supreme  Ct.)  74.  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  430; 

2.  Fisk  'if.  Chicago,  etc.,  R.  Co.,  3  Erie  R.  Co.  v,  Gould,  14  Abb.  Pr.  N. 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  430;  S.  (N.  Y.  Supreme  Ct.)  279. 

Dauchy  v.  Miller,  16  Abb.  Pr.  N.  S.  (N.  4,  Erie    R.    Co.    v,    Champlain,    35 

Y.  Supreme  Ct.)  lOO.  How.    Pr.    (N.    Y.   Supreme    Ct.)  74; 

To  Establiili  a  Befosal,  the  applicant  Dauchy  v.  Miller,   16  Abb.    Pr.  N.  S. 

must  know  what  sort  of  an  affidavit  is  (N.  Y.  Supreme  Ct.)  102.     "  The  order 

necessary,  and  that  it  can  be  made  by  may  be  made  upon  or  without  notice." 

the  person  in  question;  and  the  appli-  N.  Y.  Code  Civ.  Pro.,  §  885. 

cant,  before  moving,  should  draw  and  5.  McCue  r.  Tribune  Assoc.,  i  Hun 

present  to  him  such  an  affidavit,  with  a  (N.  Y.)  469,  3  Tbomp.  &  C.  (N.  Y.)  451, 

153  Volume  XIV. 


ordfeh  Is  fexcluslvfeljr  a  triitter  betitedh  iHe  ttiovin^  party  and  the 
wlthess.* 

Olg«otioni  at  EMuing.  —  Objection  to  the  contents  of  the  affidavit 
dr  to  the  mddfc  of  procuring  it  can  be  made  only  wheii  the  affi- 
davit is  sought  to  be  used. 

Sapporfiiig  AM^avitf.  —  The  application  must  be  supported  by 
affidavits  showing  that  the  applicant  intends  to  make  or  oppose  a 
ttiotidn,*  that  it  is  necessary  for  sucli  purpose  to  have  the  dmdavit 
of  the  person  named,"*  and  that  siich  person  has  refused  to  hiake 
the  affidavit  voluntarily.*  The  affidavit  should  also  specify  the 
subject  on  which  the  witness  "was  requested  to  depose;  and  the 
facts  claimed  td  be  within  the  kncrUrledge  of  such  witness  bearing 
upon  the  merits  of  tKe  rriotion.* 

A  Fishing  Exandnatios  is  not  allowable ;  the  moving  party  must 
know  what  the  proposed  witness  ttrill  testify  to.'' 

citing  Brooks  v,  Schultz,  5  Robt.  (N.  In  t^illiams  v.  Western  Union  Tel. 

Y.)  656.  Co.,  3  Cixr.  Pro.  Rep.  (N.  Y.  Super.  Ct.) 

1.  Erie  R.  Co.  v.  Cham  plain,  35  How.  448,  an  order  was  vacated  on  affidavit? 

Pr.  (M.  Y.  Supremfe  Ct.)  74.     See  also  denving  a  refusal,  where  the  original 

infra^  XII.  2.  b,  (3)  Vacating  Order,  affidavit  did   hot  show   what  facts  the 

t.  McCue  V.  Tribune  Assoc,  1  Ilun  witness  was  requested  to  depose  to  or 

(N.  Y.)469,  3Th6mp.  &  C.  (N.  T.)45i;  that  they  were  believed  to  be  within  his 

Brooks  V.  Schultz,  5  Robt.  (I^.  Y.)  656.  knowledge.     See  also  Pierie  v.  Berg,  7 

8.  Erie  R.  Co.  v.  Gould,  14  Abb.  Pr.  S.  Dak.  578,  wherein  it  was  held  not 

N.  S.  (N.  Y.  Subreme  Ct.)  279;  Moses  to  be  error  to  deny  the  application  for 

V.  Banker,  34  liovv.   Pr.  (N.  Y.  Siipcr.  an   order   to   take   a   compulsory   affi- 

Ct.)  212,  7  Robt.  (M.  Y.)  131.  dayh  where   it  did    not    appear    that 

4,  Moses  V.  Banker,  34  How.  Pr.  (N.  the  witness  possessed  knowledge  of  the 
Y.  Super.  Ct.)  212,  7  Robt.  (N.  Y.)  131;  material  facts. 

Erie  R.  Co.  z'.  Gould,  14  Abb.  Pr.  N.  S.  7.  Fisk   v,   Chicago,  etc.,    R.  to.,  3 

(J^.Y.  Supreme  Ct.)  279:  Matter  of  Bah-  Abb.   Pr.   N.  S.  (N.   Y.   Sujareme  Ct.) 

nister,  I  N.  Y.  Month.  L.  Bui.  46;  Fi^k  430;  Erie  R.  Co.  v.  Gould,  14  Abb.  Pr. 

V.  Chicago,  etc.,  R.  Co.,  3  Abb.  Pr.  N.  N.  S.  (N.  Y.  Supreme  Cl.)282;  Dauchy 

S.  (M.  y!  Supremb  C[.)  430.  z/.  Miller,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su- 

Such  necessity  must  be  made  to  ap-  preme  Ct.)  102.     This  results  from  the 

pear  by  a  statement  of  facts  and  cfir-  requirement  of   an   affidavit  that   the 

cumstances.       Cockey     v.     Hurd,    45  witness  is'*  necessary."    To  allege  this 

How.    Pr.   (N.    Y.    Super.   Ct.)   70,    14  involves  knowledge  in  advance  of  the 

Abb*  Pr.  N,  S.  (N.  Y.)  183.  facts  to  which  the  witness  will  testify. 

An   affidavit    merely  stating  that  it  Fisl^  v.  Chicago,  etc.,  R.  Co.,  3  Abb. 

will  bz  necessary  to  have  the  affidavit,  Pr.  N.  S.  (N.  Y,  Supreme  Ct.)  430. 

without  stating  any  facts  supposed  to  ihj  Dakota  statute,  which  issubstan- 

b6    within   tho   knowledge    of  the  pro-  tially  a  copy  of   the  New  York  statute, 

posed  witness,  i,6  insufficient.     DaucHy  was   given   the   same   construction    in 

V.    Miller,    16   Abb.   Pr.    N.   S.  (N.   Y.  Pierie   v.   Berg,    7   S.  Dak,  578,  citing 

Supreme  Ct.)  102.  Fisk.  v,  Chicago,  etc.,  R.  Co.,  3  Abb. 

5,  Williams  v.  Western   Union  Tel.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  430. 
Co.,  3  Civ.   Pro.   Rep.  (N.  Y.  Super.  The  examination  under  this  statute 
Ct.)  448;    Erie    R.    Co.    v.   Gould,    14  is  not  a  substitute  for  discovery.     Fisk 
Abb.   Pr.   N.  S.  (N.  Y.  Supreme  Ct.)  v,  Chicago,  etc.,  R.  Co.,  3  Abb.  Pr.  N. 
279;    Moses    V,   Banker,  34  How.   Pr.  S.  (N.  Y.  Supreme  Ct.)  433. 

(N.  Y.  Super.  Ct.)  2t2,  7  Robt.  (N.  Y.)  *'tt  Would  Be  a  8af(9  and  Gonyenient 

131 ;  Pierie  v»  Berg,  7  S.  Dak.  578.  Practide  for  a  party   to  prepare  the  re- 

6,  Dauchy  v.  Miller,  16  Abb.  Pr.  N.  quired  affidavit  and  submit  it  to  th« 
S.  (N.  Y.  Supreme  Ct.)  100;  Erie  R.  witness  and  request  him  to  verify  the 
Co.  V.  Gould,  14  Abb.  Pr.  N.  S.  (N.  V.  same;  and  in  case  of  refusal,  to  make 
Supreme  Ct.)  279.  the   proposed   affidavit   a   part   of   the 

153  Volume  XIV, 


Affidavits  and  ProoCi.  MO  TIONS.  Taking  Affidavits. 

(o)  Order.  —  An  order  to  compel  the  taking  of  an  affidavit  is  dis- 
cretionary with  the  court.*  A  general  examination  with  cross- 
examination  cannot  be  ordered.* 

(3)  Vacating  Order.  —  The  person  whose  affidavit  is  sought  to 
be  compelled  may  move  to  vacate  the  order.'  But  the  adverse 
party  cannot  make  such  a  motion,*  except  where  he  is  the  person 
whose  affidavit  is  ordered  to  be  taken.* 

8peei4ring  Irregularity.  —  A  motion  to  vacate  the  order  for  irregu- 
larity must  specify  the  irregularity.* 

papers  upon  which  the  order  is  applied  held  that  "the  order  is  a  matter  ex- 
for.  Of  course,  such  practice  is  not  in-  clusively  between  the  party  that  ob- 
dispensable;  but  in  this  or  some  other  tains  it  and  the  party  whose  deposition 
form  the  court  should  be  informed  is  desired,  and  that  such  person  only 
wherein  the  examination  of  the  witness  can  move  to  have  it  vacated;  that  the 
is  material  and  necessary  to  the  motion  party  obtaining  it  should  not  be  em  bar- 
intended  to  be  made.  The  view  thus  rassed  by  any  motion  of  the  adverse 
taken  I  deem  in  harmony  with  the  ad-  party  to  set  it  aside."  This  view  is 
judications  upon  this  subject.'*  Dauchy  supported  by  the  case  of  Brooks  c. 
V,  Miller,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su-  Schultz.  5  Robt.  (N.  Y.)656,  3  Abb.  Pr. 
preme  Ct.)  100  [citing  Erie  R.  Co.  v.  N.  S.  (N.  Y.)  124,  to  the  extent  that  the 
Gould,  14  Abb.  Pr.  N.  S.  (N.  Y,  Su-  adverse  party  must  show  that  he  is  in- 
preme  Ct.)  279;  Hudson  River,  West  jured  by  the  irregularity  complained  of 
Shore  R.  Co.  v.  Kay,  14  Abb.  Pr.  N.  before  he  can  move  to  have  the  order  of 
S.  (N.  Y.  Super.  Ct.)  191].  examination  set  aside. 

1.  Dauchy  v.  Miller,  16  Abb.  Pr.  Contrary  View.  —  In  Moses  v.  Banker, 
N.  S.  (N.  Y.  Supreme  Ct.)  102;  Fisk  7  Robt.  (N.  Y.)  134,  it  was  held  that  the 
V.  Chicago,  etc.,  R.  Co.,  3  Abb.  Pr.  N.  adverse  party  has  a  right  to  move  to 
S.  (N.  Y.  Supreme  Ct.)  432;  Hudson  vacate  the  order.  But  this  decision 
River  West  Shore  R.  Co.  v,  Kay,  14  was  placed  upon  the  ground  that  the 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  191.  adversary   has   a   right  to  attend  the 

2.  Erie  R.  Co.  v.  Gould,  14  Abb.  Pr.  examination  and  cross-examine  the  wit- 
N.  S.  (N.  Y.  Supreme  Ct.)  279;  Dauchy  ness,  and  that  as  such  attendance  sub- 
V.  Miller,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su-  jects  him  to  trouble  and  expense  he 
preme  Ct.)  100.  therefore  has  a  sufficient  interest  to  en- 

3.  Spratt  V.  Huntington,  2  Hun  (N.  title  him  to  move  to  vacate  the  order. 
Y.)  341;  Williams  v.  Western  Union  But,  as  will  be  seen,  the  rule  has  be- 
Tel.  Co.,  3  Civ.  Pro.  Rep.  (N.  Y.  Super,  come  settled  that  a  party  has  no  such 
Ct.)  448;  Ramsey  v,  Gould,  39  How,  right  to  attend  and  cross-examine  (see 
Pr.  (N.  Y.  Supreme  Ct.)  62,  57  Barb.  (N.  infra^  XII.  2.  b,  {/i^  Proceedings  Under 
Y.)  398,  8  Abb.  Pr.  N.  S.  (N.  Y.)  174.  Order\  and  the  grounds  of  this  decision 

<<  Such  Motions,  However,  Are  Hot  to  Be  accordingly  fail. 
Encouragediand  should  be  granted  only  5.  Spratt  v.  Huntington,  2  Hun  (N. 
in  cases  where  it  clearly  appears  either  Y.)  341,  wherein  the  ground  of  the  mo- 
that  the  order  is  unauthorized,  or  that  tion  to  vacate  was  that  it  directed 
legitimate  use  of  the  process  of  the  the  examination  of  a '*  party."  It  was 
court  is  not  the  object  for  which  the  further  held  in  this  case  that  the  con- 
order  was  obtained."  Moses  f.  Banker,  tempt  of  the  plaintiff  in  disobeying  it 
7  Robt.  (N.  Y.)  131.  did  not  preclude  him  from  moving  to 

4.  McCue  V.  Tribune  Assoc,  i  Hun  vacate  it. 

(N.   Y.)  469,    wherein  the  court  said:  6.  Brooks  ».  Schultz,  3  Abb.  Pr.  N.  S. 

"  There  is  no  mode  by  which  a  party  (N.  Y.  Super.   Ct.)  124.     This  is  in  ac- 

can  interfere  to  prevent  the  procuring  cordance  with  the  ordinary   rule.     See 

of  an  ex  parte  affidavit  by  his  adver-  supra,  p.  117. 

sary."    See  also  Erie  R.  Co.  v,  Cham-  What  Is  Hot  an   Irregularity  Within 

plain,   35    How.  ■  Pr.   (N.  Y.  Supreme  Bale.  —  *' The  objection  to  this  motion, 

Ct.)  73.  that  the  moving  papers  do  not   point 

In  Ramsey  7/.  Gould,  39  How.  Pr.  (N.  out  particularly  the  irregularity  com- 

Y.  Supreme  Ct.)  73,  57  Barb.  (N.  Y.)  plained  of,  cannot  prevail,  for  the  rea- 

398,  8  Abb.  Pr.  N.  S.  (N.  Y.)  174,  it  was  son   that  the  order  is   assailed    upon 
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WaiTor.  —  After  a  witness  has  appeared  before  the  referee,  and 
has  been  partially  examined  without  making  objection,  it  is  too 
late  for  him  to  move  to  vacate  the  order  appointing  the  referee 
upon  the  ground  that  he  did  not  refuse  to  make  an  affidavit,*  or 
upon  the  ground  of  the  insufficiency  of  the  affidavit  on  which  it 
was  granted.* 

(4)  Proceedings  Under  Order.  —  The  person  to  be  cross-ex- 
amined may  be  subpoenaed  and  compelled  to  attend  as  upon 
the  trial.*  The  whole  proceeding  is  ex  parte ^^  and  the  adverse 
party  has  no  right  to  appear  and  cross-examine  the  witness,* 
but  the  referee  may  ask  fair  questions.*  The  witness  is  not 
entitled  to  the  benefit  of  counsel.''  No  examination  of  books  and 
papers  is  allowed.**    The  deposition,  when  taken,  must  be  deliv- 

the  ground  that  the  affidavit  was  in-  defendant  can  lawfully  object,  his  ob- 

sufficient  to  justify  the  granting  of  said  jection  must  be  made  when  the  affidavit 

order,  which  is  matter  of  substance,  and  is  sought  to  be   used   against  him.'^ 

aimed  at  the  sufficiency  of  the  entire  Citing  Brooks  v.  Schultz,  5  Robt.  (N. 

proceeding,  and  not  a  technical  irregu-  Y.)  656. 

larity.     The  order  must  be  vacated."  See    also   Keenan   v.   O'Brien,   (Su- 

Dauchy  v.  Miller,  16  Abb.  Pr.  N.  S.  (N.  preme  Ct.)  2  N.  Y.  Supp.  242.  wherein 

Y.  Supreme  Ct.)  100.  the  court  said:  **  The  whole  proceeding 

1.  Erie  R.  Co.  v.  Champlain,  35  How.  is  exparte^  and  is  made  none  the  less  so 
Pr.  (N.  Y.  Supreme  Ct.)  74.  because  the  aid  of  the  court  has  been 

2.  McCue  V.  Tribune  Assoc.,  i  Hun  invoked  to  require  a  person  to  make  an 
(N.  Y.)  469,  3  Thomp.  &  C.  (N.  Y.)  451,  affidavit  who  would  not  voluntarily  do 
citing  Erie  R.  Co.  v,  Champlain,  35  so.  Brooks  v,  Schultz,  3  Abb.  Pr.  N. 
How.  Pr.  (N.  Y.  Supreme  Ct.)  74.  S.  (N.  Y.  Super.  Ct.)  124,  is  not  a  con- 

8.  N.  Y.  Code  Civ.  Pro.,  §  888.  trolling  authority.     That  case  is  also 

Plaoe  of  TakiBg  Affidavit.  — "  Where  reported  in  the  regular  reports  of  the 

a  person  to  be  examined,  as  prescribed  Superior  Court,  5  Robt.  (N.  Y.)656;  and 

in  this  article,  is  a  resident  of  the  state,  the  opinion  of  another  judge  who  sat 

he  shall  not  be  required  to  attend  in  in  the  case  there  given   is  in  conflict 

any  county  other  than  that  in  which  he  with  that  reported  in  3  Abb.  Pr.  N.  S. 

resides  or  where  he  has  an  office  for  the  (N.  Y.  Super.  Ct.)  124.     The  defendants 

regular  transaction  of  business  in  per-  are  not  deprived  of  any  right.     They 

son.     Where  he  is  not  a  resident,  he  can  procure  from  the  person  examined 

shall  not  be  required  to  attend  in  any  any  affidavit  that  may  be  necessary  to 

other  county  than  that  wherein  he  is  explain  or  supplement  what  he  states, 

served   with  a  subpoena,     unless    for  and,  if  he  refuses,  they  can  compel  him 

special  reasons,  stated  in  the  affidavit,  to  make  one  without  any  interference 

the  order  otherwise    directs."     N.   Y.  on  the  part  of  the  plaintiff." 

Code    Civ.    Pro.,   §   886,    construed  in  5.  Erie    R.    Co.    v,    Champlain,   35 

Gustaf  V.  American  Steamship  Co.,  31  How.  Pr.  (N.  Y.  Supreme  Ct.)  74;  Erie 

Hun(N.  Y.)95,  wherein  it  was  held  that  R.  Co.  v.  Gould,  14  Abb.  Pr.  N.  S.  (N. 

the  fact  that  the  action  is  brought  and  Y.  Supreme  Ct.)  281. 

is  to  be  tried  in  such  other  county  does  Contra.  —  Brooks  v.  Schultz,  3  Abb. 

not  authorize  the  court  to  require  him  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  124  {criticised 

to  go  out  of  the  county  of  his  residence,  in  Keenan  ».  O'Brien,  (Supreme  Ct.)  2 

See  also    McCoskry's  Estate,   10  Civ.  N.  Y.  Supp.  242];  Moses  v.  Banker,  7 

Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  178.  Robt.  (N.  Y.)  134. 

4.  Ex  Parte  Character  of  Proceeding.  —  6.  Brooks  v.  Schultz,  3  Abb.  Pr.  N.  S. 

McCue  V.  Tribune  Assoc,  i  Hun  (N.  (N.  Y.  Super.  Ct.)  124. 

Y  )  469,  wherein  the  court  said:  "  The  7.  Reynolds  v.  Parks,  2  Dem.  (N.  Y.) 

affidavit  is  ex  parte,  and  may  or  may  not  399;  Keenan  v.  O'Brien,  (Supreme  Ct.) 

be  used  in  the  case.     If  there  is  any-  2  N.  Y.  Supp.  242. 

thing  in  the  contents,  or  in  the  mode  of  8.  Fisk  v.  Chicago,   etc.,  R.   Co.,    3 

procuring  the    affidavit,  to  which  the  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  430, 

155  Volume  XIV. 


lA^Aviu  tfnd  fio(A.  Motions,    nung  n^t  ua^  Aftainuti. 

fei-ed  td'the  attornfey  for  the  pdrty  who  profcured  the  ordeh;  tiiiless 
the  order  provides  for  a  diffferbrit  dispd^itldri  thereof;* 

(5)  Effect  of  Subsequent  Tender  of  Affidavit.  —  After  a  ^ithesfe 
Has  refused  to  make  affidavit  and  an  examinatioh  has  beeri  brdercd 
tinder  the  statute,  the  court  should  Hbt  arrfest  it  upon  the  grbund 
that  an  affidavit  has  subsequently  been  tendered  unless  it  veiy 
clearly  appibarS  tHait  Such  affidavit  ife  full  and  fratik.* 

(6)  Use  of  Affidavit,  —  A  party  takihg  an  affidavit  under  aft 
ordbr  therefor  iS  not  bbliged  to  use  it.* 

8.  riling  dnd  ftervliig  Affldkvits.  —  Affidavits  lipbH  which  i 
motion  is  to  be  fduhded  cl^e  part  bf  the  motion  papers,  and  copies 
of  them  should  be  setved  ^\t\i  the  notice  of  Jhptidn.*  Affidavits 
which  have  not  bbbn  setVed  carihbt  be  lised  in  suflpdrt  of  the 
motion.*  Sometimes  the  object  of  serving  affidavits  with  the 
notice  is  attained  by  recJuiHhg  them  to  be  filed  so  that  the  oppo- 
site party  may  haye  .an  opportunity  to  meet  them  before  the 
hearing,*  though  it  has  been  held  that  there  is  no  absolute  rule 

1.  N.  Y.  Code  Civ.  Pro.,  §  885.  See  aJso  supra.  Papers  on  Which  Mo^ 

2.  **  The  whole  matter  rests  in  the    Hon  Is  Based,  p.  139. 

discretion  of  the  court,  and  therefore,  5.  Campbell  v.  Grove,  2  Johns.  Cas; 
after  a  refusal,  or  even  after  the  ex-  (N.  Y.)  105;  Col.  &  C.  Cas.  (N.  Y.^  115. 
amination  has  commenced,  I  think  the  See  Deas  v.  Smith,  i  Cai.  (N.  Y.)  172; 
court  might  deny  an  application  or  va-  Col.  &  C.  Cas..  (N.  Y.)  221;  Frost  v. 
cate  an  order,  if  one  had  been  granted,  Flint,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
to  oblige  the  person  to  make  the  depo-  74;  Bennett  v.  Pratt,  2  How.  Pr.  (N. 
sition.  Whether  the  court  would  or  Y.  Supreme  Ct.)  77. 
would  not  do  so  must  depend  upon  the  6.  Lester  v.  Elwert,  25  Oregon  102. 
circumstances  of  each  particular  case,  But  see  Vernam  v.  Holbrook,  5  How. 
but  I  see  no  reason  why,  if  there  does  Pr.  (N.  Y.  Supreme  Ct.)  3,  wherein  it 
not  appear  to  have  been  any  bad  faith,  was  held  that  if,  on  a  motion  to  set  aside 
and  a  sufficient  affidavit  be  tendered,  an  order  for  a  defect  in  the  affidavits, 
the  court  should  not  arrest  the  proceed-  it  appears  that  a  sufficient  affidavit  was 
ing  at  any  stage  of  it;  but  this  should  used  on  the  hearing  of  the  motion, 
never  be  done  unless  it  be  clear  that  though  it  was  not  filed,  the  order 
the  affidavit  is  full  and  frank  upon  all  should  not  be  set  aside, 
the  points  within  the  deponent's  knowl.  *' The  Customary  Bule  in  Practice  re- 
edge  *  necessary  '  for  the  party,  and  quires  that  affidavits  or  other  proofs  in 
to  which  the  witness's  affidavit  has  been  support  of  a  motion  must  be  filed  with 
requested."  Fisk  v.  Chicago,  etc.,  R.  it;  otherwise,  leave  must  be  obtained 
Co.,  3  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  at  the  time  to  file  them  within  a  speci- 
Ct.)  433.  fied  time  afterwards.     If  no  such  leave 

8.  McCue  v^  Tribune  Assoc,  i  Hun  be  given,  the  motion  must  be  disposed 

(N.  Y.)  470;  Brooks  v.  Schultz,  5  Robt.  of  as  it  stands,  with  its  accompanying 

(N.  Y.)  656;  Krie  R.  Co.  v.  Gould,  14  proofs,  at  the  time  of  filing."     Vall6  %\ 

Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  279.  Picton,  16  Mo.  App.  178.    . 

.  4.  Fitzroy  v.  Card,  i  Johns.  Cas.  (N.  Where  a  Party  Eefasee  to  File  Affidavits 

Y.)  30,   Col.   &   C.    Cas.   (N.   Y.)    69;  or  to  show  them  to  the  adverse  party, 

Grover  v.   Green,    i  Cai.  (N.  Y.)  115,  the  court  may  properly  refuse  to  allow 

Col.   &  C.  Cas.  (N.  Y.)  iqo;  Brown  v,  them  read  upon  the  hearing  of  the  mo- 

Ricketts,   2    Johns.   Ch.   (N.   Y.)  425;  tion.     Hubble  v.  Osborn,  31  Ind.  249. 

Chesebro  v.   Chesebro,  21.  Mich.  506;  See   also   Hay  ward   v.    Goldsbury.   63 

Corwith  V.  Illinois  State  Bank,  8  Wis.  Iowa  436,  wherein  the  court  refused  to 

376.     But  see  Smith  v.  Hoyt,  14  Wis.  permit  the  filing  of  an  affidavit  in  sup- 

252.  port  of  a  motion  where  the  counsel  re- 

A  motion  may  be  overruled  for  fail-  fused  to  file  it  before  the  hearing,  and 

ure  to  comply  with  this  rule.     Scales  sat   during   the   hearing  with  the  affi- 

V,  Labar,  51  III.  232.  davit  in  his  pocket. 
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requiring  affidavits  to  be  filed  before  the  hearing. ?  A  failure  to 
file  or  serve  affidavits  in  tinae  may  be  waived.'  As  affidavits  read 
on  the  hearing  of  a  motion  are  papers  in  t)ie  cause,  if  they  have 

not  been  previously  filed  they  should  be  file(|  at  or  after  the 
hearing.' 

4.  Supprewng  AffidaviU.  — IzreUvant  ox  SoanOaloofl  Jfatter  in  an  affi- 
davit may  be  stricken  out,"^  t^iough  it  has  been  said  to  be  the 
better  practice  not  to  strike  out  the  objectionable  part,  but  tq 
suppress  the  eqtire  affidavit  wl^en  it  is  offered  to  be  read.^ 

1.  Jone§  V.  Swepson,  91  N.  Cap.  700.  I>i||cret|on  of  Co^.  —r  Perm jtting:  sM- 
wlierem  the  court  said:  As  affidavit's  davits  5n  support  of  a  motion  to  \>€  ffled 
are  ex  parte  and  no  opportunity  is  out  of  time  rests  largely  in  the  discre- 
^ffofdqd  \ot  pioss-examfnatipn,'  tl^prp  tion  0^  th^  trial  court,  an4  it$  action  in 
is  ^  propriety  in  affc^rdin^  coupsel  ^n  granting  or  rpfu$ing  spch  permis^iqf) 
opportunity  fpr  examining  such  as  may  wilt  not'be  reviewed  unless  it'is  shown 
bb  offered  against  him,  before  trial,  so  that  such  discretion  was  abused, 
that  he  may  controvert  the  new  matter  Henry  v.  Diviney,  loi  Mo.  378;  Jones 
by  adversary  evidence,  ^nd  vhen  this  v.  Swepson,  94  N.  Car.  7PQ. 
is  not  cjqne  it  irjay  prespnt  a  ca^p  8.  Hagap  v.  Casey,  3Q  Wi5.  553.  hold- 
of  surprise,  authbiizing  thjc  arrest  of  ing  that  the  objection  that  the  plain- 
further  proceedings  until  the  new  evi-  tiff's  a^44Vit  for  a  (rial  dc  novo  was  np^ 
dence  can  be  met.  We  know  pf  no  seryed  of  filed  ^t  the  prqper  timie  was 
rule  regulating  the  Jlparing  of  mptions  waived  by  the  parties  going  to 
such  as  the  presept  which  requires  thQ  trial. 

filing  ol  affidavits  before  the  trial  is  en-  8.  Clemens  v.  Horton,  13  W.  N.  C. 

tered  upon,  and  their  rejection  when  (Pa.)  504;  In  re  King's  Trade  Mark, 

they  are  not.     There  is,  of  course,  a  (1892)  9  Ch.  462. 

discretion  reposed  in  the  judge  which  ^eot  of  Failn^  to  File.  —  The  affi- 

may  warrant  his  rejection  qf  testimony  dayit  upon  wbiph  a  rule  to  show  cause 

in  this  ex  parte  form  when  inoppor-  i$  had  should  be  filed  uppn  entering  the 

tpnply  o^ered  put  of  the  regular  course  rule;  if  not  filed,  or  if  lost  by  the  fault 

of  proceeding,  just  as  he  may,  under  of  the  party  or  l^is^ttprney,  its  contents 

snph    circumstances,    permit    if*     We  cannot  be  shown,  and  the  rule  will  be 

do  not  abridge  his  exercise  pf  discretiqp  discharged  as  iniprovidenily  granted, 

in  these  cases.     The  present  case  is  not  Cooper    v..    Galbraith,    24    N.    J.    L. 

qf  this   kind.     Notice   of  the  affidavit  2^9. 

was  given  in  advanpe,  ^nd  it  does  not  In  New  York,  by  rule  of  court,  when 

appear  th^^t  the  plaintiff  or  his  counsel  an  order  is  required  to  be  entered  the 

were  refused  an  oppprtunity  of  seeing  motion  papers  on  which  it  was  based 

it,  or  even   that  they  wisl^e^  tp  jcnpw  must   be  filed   with   the  clerk,  or  the 

what  it  contained.  No  upfair  advantage  order  mq.y  be  vacated  for  irregularity, 

was  taken,  and  the  plaintiff  assented  tq  General  {^ules  of  Practice,  rule  3.     See 

the  hearing  with  the  knowledge  that  also  article  Orders. 

the   affidavit   would  be  offered.*-     See  \.  People  v.  Albany,  etc,  R.  Co.,  8 

also  Makepeace  v.  l-ukens,  27  Ipd.  435,  Al^b.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  122, 

wherein  it  was  held  that  affidavits  in  57  Barb.  (N.  Y.)22i;  Powell   v.  Kane, 

supppr^  qf  a  motion  for  ^  nunc pvjo  tmnc  5  Paige  (N.  Y.)  265. 

entry  need  not  be  filed  h^fore  the  mo-  This  may  be  done  although  the  other 

tioq.  party  has  read  pounter-affidavits  as  to 

In  In  r^  King's  Trade  Mark,  (1892)  2  the  same  subjept.     People  v,  Albany, 

Ch.  462,  i^  was  held  that  an  affidavit  etc.,  R.  Co.,  8  Abb.  Pr.   N.  S.  (N.  Y. 

used  on  a  motion,  but  not  filed  until  Supreme  Ct.)  122. 

afterwards,    may   be    entered    in    the  6.  Opdykev.  Marble,  18  Abb.  Pr.  (N. 

order  as  read,  eyen  though  the  fact  of  V.  Supreme  Ct.)266,  375,  affirming  and 

its  not  having  been  filed  h^s  not  been  holding  that  it  Is  the  better  practice  not 

brought  to  the  nptice  of  the  court,  pro-  to    entertain   the   motipn  to  suppress 

vided   it  does   nqt  interfere   with  the  until  the  affidavit  is  offered  to  be  read, 

date  of  I  he  order,  as  where  the  filing  See  also  people  v.  Church,  2  Lans.  (N. 

is  on  the  san^e  day.  Y.)459. 
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Ck>mpiil8ox7  Affidavit.  —  It  seems  that  the  court  will  not  suppress  a 
compulsory  affidavit  for  irregularities  in  taking  it.* 

6.  Affidavits  in  Support  of— ^.  Necessity.  —Where  the  right 
to  the  relief  sought  is  based  upon  facts  not  apparent  of  record, 
the  existence  of  such  facts  must  be  proved  by  affidavits  or  other 
competent  evidence.*  And  conversely,  where  the  motion  is 
grounded  solely  upon  matters  apparent  upon  the  face  of  the 
record  or  proceeding,  it  need  not  be  thus  supported.' 

£z  Parte  Hotions  are  usually  required  to  be  supported  by  an 
affidavit.'* 

Facts  Proved  hj  tlie  Oppoeing  Party  may  be  considered  in  support  of 
a  motion.* 

b.  Sufficiency.  —  The  Formal  Snffiidenoj  of  affidavits  in  support  of 
motions  is  governed  by  general  rules  applicable  to  all  affidavits. 
These  rules  have  been  exhaustively  discussed  in  another  article, 

1.  The  Bemedy  Is  by  Olgeoting  to  the  to  authorize  the  court  to  act  upon  it. 
affidavit  when  offered,  as  no  injury  is  Rosenstein  v.  State,  9  Ind.  App.  290. 
done  to  the  adverse  party  until  then.  Such  facts  must  at  least  be  sworn  to 
and  non  constat  that  the  affidavit  will  be  or  supported  by  authentic  documentary 
offered.  Brooks  v»  Schultz,  5  Robt.  (N.  evidence.  Coker  z^.  Hayes,  16  Fla.  368. 
Y.)  656.  "  When  a  Party  Intends  to  Prodnoe  Viva 

2.  California.  —  Francis   v.  Cox,  33  Voce  Testimony  in  court,  upon  the  hear- 
Cal.  323.  ing  of  a  cause,  which  is  sometimes  done 

Colorado. — Sopris  v.  Truax,  I  Colo.  89.  (but   without  a  cross-examination)  to 

District  0/  Columbia.  —  Fitzgerald  v,  prove  the  execution  of  deeds,  and  the 

Fitzgerald,  7  D.  C.  243.  handwritingof  letters,  or  the  signatures 

Indiana.  —  Euerz/.  Anderson,  84  Ind.  thereto,  and  the  like,  he  should  apply 

333;  Toledo,  etc.,  R.  Co.  v.  Gates,  32  before  that  time  for  an  order  for  that 

Ind.  238.  purpose,    upon  an   affidavit,  giving  a 

Iowa.  —  Shellenberger    v.    Ward,    8  proper  description  of  what  is  intended 

Iowa  425.  to  be  proved,  as  well  as  notice  to  the 

Michigan.  —  Stringer    v.    Dean,     61  adverse  party  of  the  motion."   Emerson 

Mich.  196;   Haywood   v.   Johnson,  41  f.  Berkley,  4  Hen.  &  M.  (Va.)  442. 

Mich.  605 ;  Storey  v.  Child,  2  Mich.  107.  In  How  York,  by  express  provision  of 

Missouri.  —  Adier  z/.  Lang,   26   Mo.  Code,  section  405,  if  an  order  extending 

App.  226.  the  time  to  answer  or  demur  is  made 

New  Jersey.  — Trenton  Mut.  L.,  etc.,  without  an  affidavit  of  merits,  it  may  be 

Ins.  Co.  V.  Hodges,  24  N.  J.  L.  673.  absolutely  disregarded.     Ellis  v.  Van 

New  York.  —  Brooklyn  Oil  Works  v.  Ness,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Brown,  38  How.  Pr.  (N.  Y.  Super.  Ct.)  313. 

451,  7  Abb.  Pr.  N.  S.  (N.  Y.)382;  Con-  8.  Bash  v.  Christian.  84  Ind.  180; 
nors  V.  Titus,  10  Hun  (N.  Y.)  235;  Darrow  v.  Miller,  5  How.  Pr.  (N.  Y. 
Fowler  v.  Bums,  7  Bosw.  (N.  Y.)647;  Supreme  Ct.)  247,  holding  that  a  mo- 
Hunt  V.  Wallis,  6  Paige  (N.  Y.)37i;  tion  to  strike  out  a  pleading  as  frivolous 
Dix  V.  Palmer,  5  How.  Pr.  (N.  Y.  Su-  and  for  judgment  need  not  be  verified 
preme  Ct.)  233;  Van  Home  v.  Mont-  nor  supported  by  affidavit,  as  it  must 
gomery,  5  How.  Pr.  (N.  Y.  Supreme  be  granted  or  refused  solely  upon 
Ct.)  238;  Kelly's  Application,  10  Abb.  what  appears  in  the  pleadings. 
Pr.  (N.  Y.  C.  PI.)  208.  4.  Cooper  v.  Galbraith,  24  N.  J.  L. 

Wisconsin. —  Hungerford  v.  Cushing,  219. 

8  Wis.  320.  6.  Richards  v.  White,  7  Minn.  345, 

United  States.  —  U.  S.  v.  Coolidge,  2  holding  that  where  the  matters  which 

Gall.  (U.  S.)  364.  the  moving  party  must  establish  are 

England.  —  Williams     v.    Williams,  made  out  by  the  answer  or  proof  of  his 

(1896)  Prob.  153,  65  L.  J.  P.  98.  opponent,  but  not  by  his  own  papers. 

The  mere  statement  of  a  fact  in  a  mo-  he  may  take  advantage  of  the  point 

tion  is  not  such  proof  of  its  existence  as  thus  made  for  him. 
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and  hence  will  not  be  repeated  here.* 

The  Boffidtiiey  of  Affldavlto  in  support  of  particular  motions  is  like- 
wise  beyond    the   scope  of   this  article.*     This  subject  will  be 

found  treated  in  articles  dealing  specially  with  such  motions.' 

Ez  Parte  Motiona.  —  In  Neiu  York^  under  rule  of  court,  the 
affidavit  in  support  of  an  ex  parte  motion  must  state  whether  any 
previous  application  for  the  same  order  has  been  made.^ 

1.  Soe  article  Affidavits,  vol.  i,  p.  Brown,  38  How.  Pr.  (N.  Y.  Super.  Ct.) 
309.  See  also  the  followiag  cases  which  451.  7  Abb.  Pr.  N.  S.  (N.  Y.)  382;  Peck 
are  instances  of  affidavits  upon  motions:  v.  Powers,  25  Hun  (N.  Y.)65;  Orvis  v. 

Entitling        hmxyiiVL  — Michigan,  ^  Dana,  i  Abb.   N.  Cas.  (N.   Y.  C.  PI.) 

Whipple  w.  Williams,  i  Mich.  115.  268;    Smith  v.  Jones,  4  Robt.  (N.  Y.) 

New  York,  —  People  v.  Tioga  C.  PI.,  655. 

1  Wend.  (N.  Y.)  291;  Haight  v.  Turner,  Wisconsin,  —  Amory    v.   Amory,    26 

2  Johns.  (N.  Y.)  371;  People  v.  Dike-  Wis.  152;    Sutton  v,  Wegner,  72  Wis. 
man,  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  294. 

124;  Nichols  V.  Cowles,  3  Cow.  (N.  Y.)  8.  For  example,  see  article  Alimony, 

3/|5;    Whitney  v,  Warner,  2  Cow.  (fl.  vol.  i,  p.  424,  for  a  discussion  of  affi- 

Y.)  499;    Pell  V.  Jadwin,  3  Johns.  (N.  davits  in  support  of  a  motion  for  all- 

Y.)    448;     Phelps    V.    Hall,    5    Johns,  mony.     In  the  same  way  see  articles 

(N.  Y.)  367;  Anonymous,  4  HillfN.  Y.)  Amendments,  vol.  i,  pp.  637,  654,  680; 

597;    Irroy  v.  Nathan,  4  E.   D.  Smith  Attachment,  vol.  3,  p.  3;    Bail  and 

(N.  v.)  68;  People  v,  Chrystal,  8  Barb.  Recognizance,  vol.  3,  p.  164;  Certio- 

hi.  Y.)  545;   Milliken  v.  Selye,  3  Den.  rari,  vol.  4,  p.  158;  Change  of  Venue, 

(N.    Y.)  54;     Bowman    v,   Sheldon,    5  vol.  4,  p.  431  et  seg.;  Continuances, 

Sandf.   (N.   Y.)  658;    Vernam  v.  Hoi-  vol.  4,  p.  873;    Defaults,  vol.  6,  p.  54, 

brook,    5    How.   Pr.  (N.   Y.   Supreme  etc.,  etc. 

Ct.)  3.  4.  Wooster  v,  Bateman,  4  Misc.  Rep. 

Wisconsin.  —  Filer,  etc.,  Co.  z^.Sohns,  (N.  Y.  Super.  Ct,)  431;    Bean  z/.  Ton- 

63  Wis.  118.                                 .  nelle,  24  Hun  (N.  Y.)  353;    Diossy  v. 

Signature  and  Jnrat  —  Minnesota, —  West,  i  N.  Y.  Month.  L.  Bui.  23;  Mat- 
Knight  V.  Elliott,  22  Minn.  551.  ter  of  Rogers,  9  Abb.   N.  Cas.  (N.  Y. 

New    York,  —  Livingston   v,   Cheet-  Supreme    Ct.)  141;    Sudlow  v.   Mead, 

ham,  2  Johns.  (N.  Y.)  479;  Union  Fur-  (Supreme  Ct.)  3  N.  Y.  Supp.  321. 

nace  Co.   v.  Shepherd,  2  Hill  (N.  Y.)  EflTeot  of  Nonoomplianoe  with  Bole.  — 

413;  Barker  v.  Cook,  16  Abb.  Pr.  (N.  Failure  to  comply   with   this   rule   is 

Y.  Supreme  Ct.)  83;    Graham  v,  Mc-  ground  for  vacating  the  order  made  on 

Coun,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  such  application.     General  Rule  of  Su- 

353;  Haff  V.  Spicer,  3  Cai.  (N,  Y.)  190;  preme  Court,    Rule  25;    Gouraud   v, 

Jackson  v,  Virgil,  3  Johns.  (N.  Y.)  540.  Trust,  17  Hun  (N.  Y.)  578.     But  the 

But  see  Chase  v,  Edwards,  2  Wend,  court  is  not  compelled  to  refuse  the 

(N.  Y.)  283.  order  or  to  vacate  it  after  it  has  been 

IHtte  of  Affidavit.  —  Exp,  Emmerson,  granted;  it  is  simply  discretionary  with 
33  New  Bruns.  340,  holding  that  an  the  court  to  do  so.  Wooster  v.  Bate- 
affidavit  purporting  to  have  been  sworn  man,  4  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
to  on  a  day  after  an  order  granted  431;  Bean  z/.  Tonnelle,  24  Hun(N.  Y.) 
thereon  was  made  is  bad  and  the  order  353. 
a  nullitv.  Waiving  or  Curing  Defect.  —  The  mo- 

2.  Affidavits  in  Special  Casei  —  Buffi-  tion  may  be  cured  by  amendment  so  as 
cienoy  — •  California.  —  Francis  v.  Cox,  to  defeat  a  motion  to  vacate  the  order 
33  Cal.  323;  Parrott  v.  Den,  34  Cal.  79.  on   that  account.     Kroszinski  v.  Wol- 

Indiana,  —  Nutting    v.    Losance,   27  koweiz,  i    N.  Y.   Month.  L.  Bui.   90; 

Ind.  37;  Toledo,  etc.,  R.  Co.  v.  Gates,  Spring  v.  Gourlay,  i   N.  Y.  Month.  L. 

32  Ind.  238.  Bui.  49. 

Kentucky.  — Steele  v.  Com.,  3  Dana  Or  the  irregularity  may  be   waived 

(Ky.)  84.  by  failure  to  raise  the  objection  until 

Minnesota.  —  Washington  County  v,  much  labor  and  expense  has  been  in- 

McCoy,  I  Minn.  100.  curred.     Matter  of  Rogers,  9  Abb.  N. 

New  York,  —  Brooklyn  Oil  Works  v.  Cas.  (N.  Y.  Supreme  Ct.)  141. 
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A  Verified  Pleading  may  be  deefp^ed  a  sp(][jpi.ept  affidavit  ^p4  u^d 
uppn  a  mqtiqn.* 

|[9tio^  /kypctiiyg  Several  Aetipxui.  -=-  i\  rule  m^kii)g  t\^^  same  order  in 
several  c^usps  may  be  ipoyed  fpr  op  j^  sipgle  ^fBdavf^  eptitie4  in 
all  fhe  causey.* 

Ajnea4meiit.  t—  AflSdjayits  in  suppprt  pf  a  mptjpp  jp^y  be  amended 
by  leave  of  jcqif^t  sp  jpng  as  tjip  jpptipp  r/^mi^ins  qp^^^prminefd.'* 

Who  May  Hake.  —  Ordinarily  any  one  having  knowledge  of  the 
facfs  rpay  ipakp  the  afficjavit.* 

Affidavit*  on  Information  and  BeUi^.  —  As  a  geperal  rule,  affidavits 
niust  state  facts  positively.'  But  where,  from  the  circumstances 
of  the  casCj  facts  cannot  bje  sp  stated,  they  ipay  be  stated  upop 
information  and  belief.*  Affidavits  qp  information  and  belief 
should  name  the  informant,  or  the  source  of  information,''  and 
show  the  reason  why  an  affidavit  of  a  perspn  hj^vipg  positjye  per- 

1.  When  Pleadings  Hay  Be  ^led  as  i.  Knudson  v,  Matuska,  etc.,  Furni- 
Affidavits.  —  A  complaint  and  answer  ture  Go.,  i  How.  Pr.  N.  S.  (N.  Y. 
are  pleadinjfs,  and  whether  verified  or  Supreme  ft.)  154;  St.  Amant  v.  De  Beix- 
not  perform  offices  as  such.  But  they  cedon,  3  Saqdf.  (N.  Y.)  703;  Whitlock 
are  none  the  less  affidavits  and  entitled  v.  Roth,  10  Barb.  (N.  Y.)  7S. 

to  be  used  as  such  when  their  alleg^a.  6.  Knudson  v.  Matuska,  etc.,  Furni- 

tions  are  in  such  form  and  are  so  veri-  ture  Co.,  i  How.  Pr.  N.  S.  (N.  V.  Su- 

fied  that  by  a  verification  the  truth  of  preme  Ct.)  154;  Bennett  v.  Edwards, 

the  allegations   is  positively  affirmed.  27  Hun  (N.  Y.)  352;  \Vhitlock  v.  Roth, 

Fowler  v.  Burns,  7  Bosw.  (N.  Y.)  637.  10  Barb.' (N.  Y.)  78;    Zellenkoff  v.  Col- 

2.  Barrack  v.  Newton,  i  Q.  B.  525,  lins,  23  Hun  (N.  Y.)  156;  Shearman  ». 
41  E.  C.  L.  655.  Justice,  22  How.  Pr.  (N.  Y.  Supreme 

Bat  Two  Rules  Moved  fpr  Under  Similar  Ct.)  241.  . 

Circumstances  should  be  founded  on  dis-  Failure  to  Deny  or  Explain  Allegations 

tinct  and  separate  affidavits,  for  as  an  Upon  Infonnation  and  Briief — Effect. — 

indictment  for  perjury  could  not  be  sus<  Where  allegations   made   upon   infor- 

tained  on  the  affidavits  referred  to  in  mation   ana   belief  are  not  denied  or 

the  second  cause  already  sworn  in  the  explainedby  the  adverse  party,  not with- 

first,   the  court  will   refuse   to  act  oh  standing  an  opportunity  to  do  so,  they 

them.    Reg.  v.  Mizep,  i  Dowl.  N.  S.  865,  are  to  be  taken  as  true.     Excise  Com'rs 

6  Jur.  857.  V.  Purdy,  13  Abb.  Pr.  (N.  Y.  Supreme 

8.  Goings  z/.  Chapman,  18  Ind.  194.  Ct.)434,  22  How.  Pr.  (N.  Y.  Supreme 

4,  The  attorney  himself  and  not  his  Ct.)  312;  Union  Bank  v.  Mott,  9  Abb. 

clcfk  should  ordinarily  make  an  affi-  Pr.  (N.  Y.  Supreme  Ct.)  106,  17  How. 

davit  which  is  the  foundation  of  a  mo-  Pr.  (N.  Y.)  353.  affirming  8  Abb.  Pr. 

tion   in   court.     Chase  v.  Edwards,   a  (N.  Y.)  iso.'and  16  How.  Pr.  (N.  Y.)5a5. 

Wend.  (N.  Y.)  283.     But  see  Knudson  7.  Fay  v,  Bowen,  i  N.  Y.  Month.  L. 

V.    Matuska,    etc..    Furniture    Co.,    i  Bui.    41;     Baker    v.    Cobb,    i    N.   Y. 

How.   Pr.   N.  S.  (N.  Y.  Supreme  Gt.)  Month.  L.  Bui.  2;    Whitlock  v.  Roth, 

152,  7  Civ.  Pro.  Rep.  (N.  Y.)  86.  10  Barb.  (N.  Y.)  78;  Knudson  v.  Ma- 

Under  the  attachment  act  requiring  tuska,  etc..  Furniture  Co.,  i  How.  Pr, 

plaintiff  to  show  that  he  is  entitled  to  N.  S.  (N.  V.  Supreme  Ct.)  154;  Shear- 

the  sum   stated    over   and   above   all  man  v.  Justice,  22  How.  Pr.  (N.  Y.  Su- 

counterclaims  known  to  him,  he  must  preme  Ct.)  241. 

personally  make  the  affidavit,  or  the  Where  an  injunction  has  been 
affiant  must  show  that  the  plaintiff  has  granted  upon  a  complaint  upon  infer- 
no knowledge  upon  the  subject  for  the  mati9n  and  belief,  which  was  vcrifiea 
reason  that  the  entire  transaction  was  by  a  foreign  consul  and  which  is  not 
with  the  affiant.  Lampkin  v.  Doug-  denied,  affidavits  which  are  the  sources 
lass,  10  Abb.  N.  Cas.  (N.  Y,  Supreme  of  the  information  may,  in  furtherance 
Ct.)  342.  of  justice,  be  read    upon  a  motion  to 
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sonal  knowledge  of  the  facts  is  not  produced.^  The  facts  which 
induce  the  belief  should  be  stated.' 

Waiver  of  Objeotioni.  —  An  objection  that  a  foreign  affidavit  is  not 
properly  certified  may  be  waived  if  not  taken  at  the  time  when 
it  is  read.' 

c.  Additional  or   Rebutting  Affidavits.  —  Where  the 

party  opposing  a  motion  introduces  affidavits  setting  up  new 
matter  to  avoid  allegations  in  affidavits  of  the  moving  party,  the 
latter  may  introduce  new  affidavits  to  contradict  such  averments 
of  new  matter,*  but  he  will  not  be  allowed  to  introduce  affidavits 
setting  up  new  matter  in  avoidance  of  the  allegations  of  his 
opponent.'  Where,  however,  the  opposing  affidavits  do  not  set 
up  new  matter,  additional  affidavits  merely  in  corroboration  of 
the  affidavits  previously  filed  or  served  in  support  of  the  motion 
are  not  admissible.' 

vacate  the  injunction  upon  the  papers  i6  Mo.  App.  178,  citing  Keith  v,  Wil- 

on  which  it  was  granted.     Zellenkoff  son,    6     Mo.    439.       Compare    Excise 

V,  Collins,  23  Hun  (N.  Y.)  156.  Com'rs  v.  Purdy,  13  Abb.   Pr.  (N.  Y. 

1.  Fay  V,  Bowen,  i  N.  Y.  Month.  L.  Supreme  Ct.)  434,  22  How.  Pr.  (N.  Y.) 
Bui.  41;  St.  Ament  v.  De  Beixcedon,  3  312;  Ferris  v.  Commercial  Nat.  Bank, 
Sandf.  (N.  Y.)  703;    Knudson  v.  Ma-  158  111.  237. 

tuska,  etc.,  Furniture  Co.,  I  How.  Pr.  8.  Mix  v.  Andes  Ins.  Co.,  74  N.  Y. 

N.  S.  (N.  Y.  Supreme  Ct.)  154;  Steuben  53,  30  Am.  Rep.  260. 

County  Bank  v.  Alberger,  78  N.  Y.  252;  4.  Shearman   v.    Hart,    14  Abb.  Pr. 

Whitlock  V,  Roth,  10  Barb.  (N.  Y.)  78;  (N.  Y.  C.  PI.)  358;   Powell  v.  Clark,  5 

Baker  2/.  Cobb,  i  N.  Y.  Month.  L.  Bui.  2.  Abb.  Pr.  (N.  Y.  C.  PI.)  70;    Childs  v. 

Showing  that  Best  E^dence  ObtainablA  Fox,   18  Abb.   Pr.  (N.  Y.  Super.  Ct.) 

Has  Been  Produced.  —  "In  general,  there  112. 

is  no  difficulty  in  obtaining  the  affidavits  Impeaohing  and  Sustaining  Credit   of 

of  the  persons  who  give  the  informa-  AfBant.  —  Rebutting  affidavits  may  be 

tion,  on  which  the  plaintiff  desires  to  introduced    by   the   moving  party    to 

proceed;  and  when  such  affidavits  can-  establish  the  general  reputation  of  an 

not    be    obtained    from    the    peculiar  affiant   whose  character  has  been  im- 

circumstances  oi the  case,  those  circum-  peached    by  the  opposing    affidavits, 

stances   must  be  stated,  with   all  the,  Clark    v.    Frost,   3   Cai.   (N.    Y.)   125; 

grounds  of  suspicion,  so  as  to  satisfy  Merritt  v.  Baker,  11   How.   Pr.  (N.  Y. 

the  judge  that  the  facts  exist  on  which  Supreme  Ct.)  456.     Contra^  Callen   v, 

the  attachment  is  sought,  and  that  the  Kearny,  2  Cow.  (N.  Y.)  529. 

plaintiff  has  produced   the    best   evi-  6.  Shearman  v.   Hart,   14  Abb.  Pr. 

dence  in  his  power  to  establish  them."  (N.  Y.  C.  PI.)  358. 

St.  Amant  v,  De  Beixcedon,  3  Sandf.  6.  Jacobs  v.  Miller,   10  Hun  (N.  Y.) 

(N.  Y.)  703.  230;  PoweH  V,  Clark,  5  Abb.  Pr.  (N.  Y. 

2.  Melville  v.  Brown,  16  N.J.  L.  363,  C.  PI.)  70;  Childs  v.  Fox,  18  Abb.  Pr. 
holding  a  mere  allegation  of  belief  to  (N.  Y.  Super.  Ct.)  112;  Campbell  v, 
be  insufficient.  Grove,  2  Johns.  Cas.  (N.  Y.)  105,  Col. 

Illoftration.  —  An  affidavit  in  support  &  C.  Cas.  (N.  Y.)  115;    Deas  v.  Smith, 

of  a  motion  to  dismiss  on  the  ground  i  Cai.  (N.  Y.)  172;    Clark  v.  Frost,  3 

of  want  of  authority  in  the  attorney  to  Cai.  (N.  Y.)  125,  Col.  &  C.  Cas.  (N.  Y.) 

begin  the  suit,  which  states  only  the  464;  Callen  v,  Kearny,  2  Cow.  (N.  Y.) 

affiant's  belief,  does  not  tend  to  over-  529. 

come  the  presumption  arising  from  the  Praotioe  Where  New  Hatter  Was  Un- 
professional obligation  of  the  attorney  known.  —  An  affidavit  containing  new 
and  such  motion  may  be  summarily  matter  cannot  be  read  in  support  of  a 
overruled.  Specific  facts  must  be  motion  though  the  facts  in  it  were  not 
stated  from  which  the  court  itself  may  known  till  the  day  of  bringing  on  the 
be  induced  to  doubt  the  attorney's  motion;  the  parties  should  serve  copies 
authority  to  appear.     Vall6  v.  Picton,  and  move  at  a  later  day.     Bergen  v, 
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After  Submisiion  of  the  motion,  additional  affidavits  or  evidence 
are  not  admissible,  except  by  leave  of  court  and  upon  notice  to 
the  other  side.  * 

Waiver.  —  Failure  to  object  to  the  reading  of  additional  affidavits 
is  a  waiver  thereof,  and  such  objection  cannot  be  taken  for  the 
first  time  on  appeal.* 

6.  Connter-affidavits.  —  Counter-affidavits  are  generally  admis- 
sible to  contradict  or  avoid  the  facts  urged  in  support  of  the 
motion,'  especially  where  the  motion  is  addressed  to  the  discre* 
tion  of  the  court.*  But  an  affidavit  of  merits  accompanying  a 
motion  cannot  be  met  by  counter-affidavits.* 

Boerum,  2  Cai.  (N.  Y.)  256;  Clark  v.  Counter-affidavits  may  be  read  as  to 

Frost,  3   Cai.  (N.  Y.)   125;   Ferguson  the  sufficiency  of  an  excuse  for  not 

V.  Commonwealth  Rubber  Co.,  4  N.  Y.  moving  at    the   earliest    opportunity. 

App.  Div.  6ri.  0^^^*  ^'  Riley,  3  Johns.  (N.  Y.)  249. 

Supplemental  affidavits  cannot  be  re-  When  Connter-dflldavits  Are  Not  Admii- 

ceived  unless  copies  have  been  served  tible.  —  Counter-affidavits  are  not  ad- 

the  same  length  of  time  before  the  day  missible  upon  a  motion  for  a  new  trial, 

of  moving  as  though  the  motion  were  Chicago  v,  Edson,  43   111.   App.  417; 

founded  upon  them.      Wilcox  v.  How-  Hefling  v.   Van   Zandt,    162    111.    162, 

land,  6  Cow.   (N.   Y.)   576.      And  see  reversing  60  111.  App.  662. 

supra,  IX.  5.^.  Papers  on  Which  MoHon  Under  N.  Y.  Code,  §  226,  where  a 

Is  Based.  defendant  does   not   use   an    affidavit 

1.  Dun  well  v.  Warden,  6  Minn.  287;  on  his  behalf  in  support  of  a  motion 
Hughes  County  v.  Ward,  81  Fed.  Rep.  to  dissolve  an  injunction,  the  plaintiff 
314.  is  precluded  from  opposing  his  motion 

Refusal  of  Leave  to  File  Affidavits  in  by  new  affidavits.     Fowler  v.  Bums,  7 

support  of  a  motion  is  proper  where  Bosw.  (N.  Y.)  637. 

such  affidavits  are  not  presented  until  Eztendlng  Tinie  to  Prepare  Connter-afll- 

after  the  motion  has  been  overruled,  davits  is  a  favor  which  the  court  will 

Yunker  v.  Marshall,  65  III.  App.  667.  not  grant  unless  some  reason  is  offered 

The  Deeision  Kay  Be  Suspended  to  showing  why  the  affidavit  could  not  be 
Allow  the  Filing  of  New  Affidavits,  and  prepared  in  time;  because  the  period 
where,  after  the  decision,  leave  is  of  service  ordered  by  the  rules  01  court 
granted  to  file  additional  affidavits,  is  otherwise  presumed  sufficient  to  en- 
such  action  amounts  to  a  suspension  of  able  the  party  to  be  ready.  Jackson 
the  decision  upon  the  motion,  and  the  -v,  Ferguson,  3  Cai.  (N.  Y.)  127. 
new  affidavits  may  properly  be  consid-  4«  State  v.  Stokely,  16  Minn.  282, 
ered.     Winet  v.  Berryhill,  55  Iowa  411.  wherein  it  was  held  that  inasmuch  as 

2.  Pach  V,  Orr,  15  Civ.  Pro.  Rep.  the  granting  of  a  motion  for  a  change 
(Buffalo  Super.  Ct.)  176,  17  N.  Y.  St.  of  venue  was  a  matter  resting  in  the 
Rep.  367.  sound   discretion    of    the    trial  court, 

8.  Illinois,  —  Hefling  v.  Van  Zandt,  counter  affidavits   were    properly    re-  * 

162  111.  162,  reversing  60  111.  App.  662.  ccivable  upon  the  question  even  against 

New  Jersey,  —  Kean  v,  Colt,  5  N.  J.  defendant's  objection,  and  the  decision 

Eq.  365.  of  the  trial  court  will  not  be  reviewed 

New  York,  —  St.  Amant  v,  De  Beix-  unless  an  abuse  of  discretion  is  shown, 

cedon,  3  Sandf.  (N.  Y.)  703;    Morgan  5.  Francis    v.    Cox,    33    Cai.     323; 

V.  Avery,  2  Code  Rep.  (N.  Y.  Supreme  Anonymous,    1    Johns.    (N.    Y.)    313; 

Ct.)    92;     Watkinson   v.   Laughton,  4  Philips  v.  Blagge,  3  Johns.  (N.  Y.)  141; 

Johns.  (N.  Y.)307;  Hart  v.  Faulkener,  Hanford  v.  McNair,  2  Wend.   (N.  Y.) 

5  Johns.  (N.  Y.)  362;  Merrilt  v.  Lam-  286. 

bert,  10  Paige  (N.  Y.)  352;  Fowler  v.  On  an  Applloation  to  Be  XMBOharged,  on 

Burns,  7  Bosw.  (N.  Y.)  637;    Quin  v.  filing  common  bail,  counter-affidavits 

Riley,  3  Johns.  (N.  Y.)  249.     And  see  are  admissible  in  the  discretion  of  the 

Campbell  v.  Grove,  2  Johns.  Cas.  (N.  judge,  but  where  plaintiff  swears  posi- 

Y.)  105,  Col.  &  C.  Cas.  (N.  Y.)  115.  tively  to  a  debt,  it  would  be  improper 

Tennessee,  —  Wilson    r.    Waters,     7  to    receive    them.    Welsh    v.   Hill,   a 

Coldw.  (Tenn.)  323,  Johns.  (N.  Y.)  loo. 
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Seryice.  —  Counter-affidavits  may  be  read  in  opposition  to  a 
motion  without  having  been  served.  * 

Formalities.  —  But  in  general  the  same  formality  is  required  in 
opposing  affidavits  as  is  required  in  the  moving  affidavits.* 

Information  and  Belief.  —  Counter-affidavits  on  information  and 
belief  are  insufficient  where  the  adversary  has  no  opportunity  to 
answer  them.* 

xni  Heabing  and  Detebhinatioh  —  1.  Hearing—^.  Time 
OK  —  (i)  In  General —  Day  Notieed.  —  A  motion  noticed  for  a  par- 
ticular day  should  be  made  on  that  day  and  either  tried  or  con- 
tinued to  some  subsequent  day  unless  prevented  by  some 
unavoidable  accident.* 

Where  a  Ck>art  Is  Hot  Held  on  the  first  day  of  a  term  a  notice  given 
that  a  motion  will  be  made  on  that  day  stands  adjourned  and 

But  a  positive  affidavit  of  indebted-  If  the  counsel  does  not  either  bring 

ness  may  be  avoided  by  showing  an  on  or  save  his  motion,  on  the  day  for 

insolvent  discharge.   Jordan  v.  Jordan,  which  notice  has  been  given  (provided, 

6  Wend.  (N.  Y.)  524.  of  course,  he  has  had  an  opportunity 

1.  Lathrop  7^  Hicks,  2  Dougl.  (Mich.)  of  being  heard),  the  motion  is  said  to 

223.  be  abandoned,  and  the  other  side  is 

A  rule  of  court  requiring  affidavits  entitled  to  the   costs  of    the  motion, 

supporting  a  motion  to  be  served  one  Daniell's  Ch.  Pr.  1602. 

day  before  the  hearing  does  not  em-  Taking  Up  at  Later  IHty.  —  Where  a 

brace  affidavits  of  the  adverse  party,  motion  is  noticed  for  a  certain  day  in 

Turner  v,  Hahn,  i  Colo.  24.  a  term  and  is  not  then  called  up  nor 

2  Brodhead  v.  Stanton,  2  How.  Pr.  postponed  by  order  of  court  to  a  subse- 

(N.  Y.  Supreme  Ct.)  278.  quent  day,   it    cannot  afterwards    be 

Eyasive  Affidavit.  —  An  affidavit  to  re-  taken  up  without  consent  of  the  par- 

sisi  a  motion,  on  the  ground  that  the  ties.     Ireland    v.   Spalding,    11   Mich, 

party  has  not  possession  of  the  papers,  455. 

is  not  sufficient  if  it  is  evasive  in  not  Where  a  motion  is  noticed  for  a  day 

showing  how  he   parted  with   posses-  out  of  an  appointed  term,  it  must  be 

sion.     Hicks  v.  Charlick,  10  Abb.  Pr.  brought  on  upon  that  day,  and  if  it  is 

(N.  Y.  Supreme  Ct.)  129.  not,  a   default  cannot  be   taken  on  a 

3.  Quincy  v.  Foot,  i  Barb.  Ch.  (N.  subsequent  day.  Vernovy  v.  Tauney, 
Y.)  496;  Melville  v.  Brown,  16  N.  J.  L.  3    How.    Pr.    (N.    Y.    Supreme    Ct.) 

363.  359. 

4.  Com.  V.  McClelland,  Hard.  (Ky.)  What  Seeord  Kiut  Show.  —  In  Tmnes- 
31;  Foster  V.  Wade,  4  Mete.  (Ky.)  252;  see^  in  all  summary  proceedings  by 
Allen  V.  Beekman,  42  Wis.  185;  Ver-  motion  where  notice  is  necessary,  it 
novy  V,  Tauney,  3  How.  Pr.  (N.  Y.  must  appear  of  record  that  the  motion 
Supreme  Ct.)  359.  was  made  on  the  day  specified  in  the 

A    motion    to    suppress    testimony,  notice.     Cheatham  v.  Howell,  6  Yerg. 

after  a  notice  from  the  adverse  party  to  ^Tenn.)  311;  Gwin  v,  Vanzant,  7  Yerg. 

bring  it  on  before  the  hearing  in  chief,  (Tenn.)  143. 

should  be  brought  on  before  that  time,  In  Kentneky  a  motion  should  be  made 

or  it  will  not  \>z  entertained.    Partridge  or  entered   upon    the   motion    docket 

V.  Stocker,  36  Vt.  108.  upon   the    return  day  of   the   notice. 

Failure  to  Hove  on  the  IHty  Hotioed  Bent  v.  Maupin,  86  Ky.  271.     If  the 

Hay  Operate  as  an  Abandonment  of  the  notice  is  not  so  entered  it  will  be  null, 

motion.     Foster  v.  Wade,  4  Mete.  (Ky.)  Miller  v,  Boyd,  i  Dana  (Ky.)  272.     But 

252,  holding  that  the  motion  must  be  if  the  parties  appeared  and  no  objection 

either  made  in  court  or  entered  on  the  was  taken   to  the  irregularity  of  the 

motion  docket  on  the  day  specified,  or  notice,  it  is  not  error  that  a  notice  of 

the  motion  will  be  considered  as  aban-  the  motion  was  not  entered  in  court  on 

doned  and  a  judgment  subsequently  the  day  it  was  returnable.     Taylor  v, 

rendered  thereon  a  nullity.  Hardin,  4  B.  Mon.  (Ky.)  363. 
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may  be  taken  up  on  the  first  day  on  which  a  court  is  formed.* 

*'  Or  as  Boon  Thereafter  as  Connsel  Can  Be  Heard."  —  Under  a  notice  that 
a  motion  will  be  made  upon  a  certain  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,*  the  motion  must  be  brought  on  within 
a  reasonable  time.' 

Oljeotions  to  the  Time  of  Hearing  a  motion  are  waived  where  the 
party  is  in  court  at  the  hearing,  but  fails  to  interpose  an  objec- 
tion.* 

Statutes  and  Bales  of  Court.  —  The  hearing  of  motions  is  largely  regu- 
lated  in  the  various  states  by  statutes  and  rules  of  court  which 
must   be    consulted  in   each   instance.*     Frequently  a    regular 

1.  Com.  V.  McClelland,  Hard.  (Ky.)  Anonymous,  i  Johns.  (N.  Y.)  143.  See 
31.  But  see  Rogers  v,  Toole,  11  Paige  also  supra,  IX.  5.  d.  Designating  Time, 
(N.  Y.)  212,  wherein  defendant  had  ob-  S.  Stephens  v.  Kaga,  142  Ind.  523, 
tained  an  order  to  show  cause  upon  a  wherein  it  was  held  that  the  moving 
regular  motion  day,  but  by  stipulation  party  under  a  notice  of  motion  to  be 
the  time  for  showing  cause  was  ex-  made  at  chambers,  on  a  day  and  at  an 
tended  twenty  days,  at  the  expiration  hour  specified,  or  as  soon  thereafter  as 
of  which  time  no  court  was  held  or  ap-  counsel  can  be  heard,  must  proceed 
pointed  to  beheld  at  the  place  specified  within  such  reasonable  time  after  the 
in  the  order  to  show  cause.  It  was  time  fixed  in  the  notice  and  within  the 
held  irregular  for  the  defendant  on  the  convenience  of  the  judge  as  will  enable 
next  motion  day  thereafter  to  take  an  his  adversary  to  be  present  and  be 
order  by  default.  heard  without  attending  through  pro- 
Term  Changed  by  Law. ' —  Where  notice  tracted   periods  of  delay  and    uncer- 

is  given  that  a  motion  will  be  made  tainty. 

for  the  first  Monday  of  May  and  the  4.  Petrie  v.  People,  40  111.  334,  hold- 
day  of  holding  court  was  afterwards  ing  that  if  a  party  is  present  in  court 
changed  to  the  second  Monday  in  May,  when  a  motion  is  made  by  the  other 
the  notice  will  be  sufificient,  and  the  party  and  takes  no  notice  of  such  mo- 
party  to  whom  the  notice  is  given  must  tion  he  cannot  complain  if  the  court 
take  notice  of  the  change.  Price  v,  proceeds  to  hear  the  motion  at  once. 
White,  27  Mo.  275.  In  Marty  v.  Ahl,  5  Minn.  27,  defend- 

^.c^oomment  of  Court.  —  So  where  the  ant's  attorney  procured  an  order,  in  the 

court  adjourns  unexpectedly  before  the  nature  of  an  order  to  show  cause,  fixing 

day  named,  the  motion  may  be  made  the  time  and  place  for  hearing  such 

and  heard  on  the  first  succeeding  mo-  motion.     The  hour  designated  was  one 

tion  day  without  a  new  notice.     Piatt  o'clock  P.  M.     The  copy  served  stated 

V.  Robinson,  10  Wis.  128;    Whipple  v.  it  as  ten  o'clock,  and  a  notice  of  hear- 

Williams,  4  How.  Pr.  (N.  Y.)28.  ing  was  also  served  for  one  o'clock. 

Where  causes  over  which  the  moving  The  hearing  was  at  one  o*clock.  Defend- 

party  has   no  control,  and   of   which,  ant's  attorney  was  present  but  took  no 

when  they  occur,  the  opposite  party  is  part.   The  motion  was  granted.    It  was 

bound  equally  with  him  to  take  notice  held  that  by  being  present  and  hearing 

(such  as  the  adjournment  of  the  court),  the  papers  read  without  objection  he 

intervene  between  the  time  of  giving  waived  the  objection  to  the  discrepancy 

notice  of  a  motion  and  the  time  named  as  to  the  hour  of  hearing, 

for  the  hearing,  rendering  it  impossible  5.  A  motion  being  in  substance  to 

to  proceed  at  that  time,  the  moving  vacate  the  verdict,  was  properly  heard 

party   may   proceed   under  the  notice  when    made,   although    designated    a 

already  given,  upon  the  next  motion  motion  on  the  minutes  for  a  new  trial 

day  when  he  can  be  heard.     Allen  v.  Dent  v.  Bryce,  16  S.  Car.  14. 

Beekman,  42  Wis.  185.  In  Hisaonri  the  statute  (Rev.  Stat., 

2.  A  motion  may  be  brought  on  upon  §  3558)  provides  that  *' motions  in  a 
any  day  of  the  term  after  that  for  which  cause  filed  in  term  shall  be  filed  at 
it  is  noticed,  although  the  notice  does  least  one  day  before  they  can  be  argued 
not  contain  the  words  **  or  as  soon  or  determined."  This  provision  is  for 
thereafter  as  counsel  can   be  heard."  the  protection  of  the  adverse  party  to 
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motion  day  and  motion  docket  is  provided  in  accordance  with 
which  motions  are  called,  heard  and  determined.^ 

(2)  Continuance  or  Adjournment  —  Diieretionary  Pewer  to  Foitpone.  — 
The  court  has  power  to  postpone  or  continue  the  hearing  of  a 
motion  to  such  time  as  best  suits  the  convenience  of  both  court 
and  counsel,*  and  its  discretion  in  this  regard  will  not  be  reviewed 

the  motion,   and   when   he    does    not  for    an    interlocutory    order    may    be 

claim  the  benefit  of  it  the  party  filing  taken   up  at  any   time    the   cause    is 

cannot.     State  v.  Underwood,  76  Mo.  reached  in  calling  the  motion  docket 

630.     The   statute  is  not  of  universal  or  at  the  calling  of  the  cause  for  trial, 

application,  nor  is  it  absolute  or  inflex-  1.  See  supra^  IX.  4.  For  What  Day. 

ible;    the  statute  designs    to   furnish  Hearing  on  Other  than  Motion  Day.  ^ 

only  a  general  rule  which  must  yield  A  court  has  power,  however,  on  siiffi. 

when  the  necessities  of  the  case  are  so  cient  excuse  shown  to  hear  the  motion 

great  as  to  demand  it.     Curtis  v.  Cur-  on  a  day  other  than  the  regular  motion 

tis,  54  Mo.  351;  Corpenny  v.  Sedalia,  day.     Pintard  v.  Ross,  2  Johns.  (N.  Y.) 

57  Mo.  88.     A  clearly  frivolous  motion  186;  Fink  v.  Bryden,  3  Johns.  (N.  Y.) 

may  be  overruled  immediately  notwith-    244;  Jackson  v.  • ,  2  Cai.  (N.  Y.)  259; 

standing  the  statute.     Vall6  v.  Picton,  Lusher  v.  Walton,  i  Cai.  (N.  Y.)  150; 

16  Mo.  App.  178.  Bayard  v.  Malcom,  3  Cai.  (N.  Y.)  102; 

A  motion  to  reopen  a  case  after  it  Kane  v,  Scofield,  2  Cai.  (N.  Y.)  368; 

has  been  submitted  but  not  decided,  is  Hatch  v.  Andrews,  i    N.  Y.  Month.  L. 

not  a  motion  for  a  new  trial  and  is  not  Bui.  59;  Vernovy  v,  Tauney,  3  How. 

erroneously  sustained  on  the  same  day  Pr.  (N.  Y.  Supreme  Ct.)  359;  Whipple 

of  the  filing  when  the  adverse  counsel  v.  Williams,  4  How.   Pr.   (N.  Y.)   28; 

is  present  and  resubmits  the  cause  on  Ogdensburgh  Bank  v,  Paige,  2  Code 

the   testimony  previously  heard,  not-  Rep.  (N.  Y.  Supreme  Ct.)  67;  Quin  v. 

withstanding  the  above  statute.     Nel-  Riley,  3  Johns.  (N.  Y.)  249. 

son  V,  Belts,  30  Mo.  App.  10.  In  District  of  Golnmbia  under  the  Fifth 

In  Hinneeota,  where  a  motion  is  made  Equity  Rule  a  motion  not  grantable  of 

before  a  judge  in  vacation,  the  judge  course  can  only  be  heard  on  the  first 

must  appoint  a  day  for  the  hearing,  day  of  the  special  term,  unless  all  the 

Pub.  Stat.  Minn.,  c.  61,  §  44;    Marty  parties  in    interest  appear  and    waive 

V.  Ahl,  5  Minn.  27,  holding   that   the  the  requirement  of  the  rule,  or  a  differ- 

appointment  by  the  judge  of  the  time  ent  day  be  fixed  by  order  of  one  of  the 

of  hearing  at  the  place  designated  in  justices.     And  if  a  motion  is  heard  on 

the  notice  is  essential  to  the  protection  any  other  day,  the  order  ought  to  recite 

of  the  opposing  party  whether  heard  that  the  parties  in  interest  appeared  at 

on  notice  or  order  to  show  cause.  the  hearing,  or  that  an  order  was  made 

The  making  of  such  order  is  the  ex-  by  the  court  allowing  the  party  to  make 
ercise  of  a  chamber  power  by  the  judge  the  motion;  otherwise  the  order  grant- 
acting  as  judge  and  not  as  the  court  in  ing  the  motion  will  be  void.  Fitzger- 
vacation,  and  the  signature  *'  By  the  aid  v.  Fitzgerald,  7  D.  C.  240. 
Court"  appended  to  such  order  is  of  2.  Turner  v.  Cates,  90  Ga.  731; 
no  effect  whatever.  Marty  v.  Ahl,  5  Gurney  v.  Steffens,  56  Kan.  295. 
Minn.  27.  Diieretion  of  Conrt.  —  Where,  after  a 

In  Texas  the   Act  of   May  13,  1846,  motion  for  a  new  trial  is  granted  and 

g  54.  prohibits  the  taking  up  of  a  mo-  the    cause    continued,    the    defendant 

(ion  that  finally  disposes  of  a  case  be-  presents  a    motion    for  a  change    of 

fore  the  case  is  regularly  called  in  the  venue,  it  is  within  the  discretion  of  the 

progress  of  the  disposing  of  the  suits  court  to  hear  the  motion  at  that  term 

on  the  docket,  but  a  motion  to  dissolve  or  postpone   its   consideration   to  the 

an  injunction  is  not  of  this  character  term  at  which  the  cause  stands  contin- 

and  may  be  taken  up  and  disposed  of  ued.     Coit  v.  Elliott.  28  Ark.  294. 

at  any  time.     Huston  z/.  Berry,  3  Tex.  When     Gontinvance     Beftued.  —  The 

235,  followed  in  Rosen  field  v.  Gilmore,  court  will  not  postpone  a   motion  to 

32  Tex.  659.     To  same  effect  see  Smith  give  time  to  prepare  affidavits,  except 

V.  Ryan,  20  Tex.  665,  wherein  it  was  where  some  reason  is  shown  for  not 

held  that  under  the  statute  a   motion  being  prepared.    Jackson  v,  Ferguson, 
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on  appeal  except  in  cases  where  such  discretion  is  abused.' 

KotionB  Which  Cannot  Be  Heard  owing  to  the  pressure  of  business  or 
the  adjournment  of  court,  stand  over  as  a  matter  of  course.* 

Saving  the  Motion.  —  In  chancery  practice,  if  a  counsel  is  unable 
to  make  a  motion  on  the  day  for  which  notice  has  been  given,  he 
is  entitled,  as  a  matter  of  right,  to  "  save  the  motion,"  that  is, 
adjourn  it  to  the  next  motion  day.' 

(3)  Precedence  Between  Motions,  —  In  the  absence  of  any  stat- 
ute or  rule  of  court  regulating  the  matter,  where  two  or  more 
motions  are  pending  at  the  same  time,  it  is  within  the  discretion 
of  the  court  which  one  it  will  hear  and  determine  first.*  And  its 
exercise  of  such  discretion  is  not  reviewable  on  appeal.*  There 
is,  however,  a  natural  order  depending  upon  the  nature  and 
urgency  of  the  motion  which  should  ordinarily  be  observed.* 
Sometimes   the   whole   matter   is   regulated    by  statute.'^     The 

3  Cai.  (N.  Y.)  127,  Col.  &  C.  Cas.  (N.  motion  cannot  be  heard  within  the  first 

Y.)467.  four  days  of  term,  and  the  case  is  in- 

Length  of  Gontinnanoe.  —  The    court  serted  in  the  list  of  enlarged  motions, 

may  continue  the  hearing  until  after  notice  of  that  fact  should  be  given  to 

the  time  for  moving  originally  has  ex-  the  opposite  party,  or  he  will  be  en- 

pired.     Spencer  v.  Branham,  109  Cal.  titled  to  the  costs  of  proceeding  to  sign 

336,  holding  that  where  a  motion  has  judgment.     Emblin   v,  Dartnell,  i  D. 

been  made  to  set  aside  a  default  within  &  L.  loio,  13  L.  J.  Exch.  255. 

the  time  limited,  the  court  may  con-  8.  2   Daniell's   Ch.    PI.  &   Pr.  1597, 

tinue    the    hearing    for  argument  or  Citing  In  re  Banweu  Iron  Co.,  I7jur. 

further  evidence  without  loss  of  juris-  127. 

diction.     See  also  Kansas  Pac.  R.  Co.  4.  Grand  Rapids,  etc.,  R.  Co.  r.  Mc- 

c.  Twombly,  2  Colo.  559,  holding  that  a  Annally,  98  Ind.  412;  Clark  v.  Shaw, 

motion  for  a  new  trial  may  be  continued  loi    Ind.   563;    Jacquay  v.   Hartzell,  i 

to  the  following  term.  Ind.  App.  500. 

Gontinnanoe  After  Annonnoing  Deoifllon.  5.  See  cases  cited  in  preceding  note. 

—  The  court  may  continue  the  hearing  6.  Natural  Precedence  Between  Motions 

upon  a  motion  even  after  announcing  —  IllnftrationB.  —  The  right  to  a  motion 

his  decision  thereon  upon  the  applica-  for  a  new  trial  is  not  waived  by  a  with« 

tion  of  the  party  against  whom  the  dc-  drawal  of  the  motion  pending  a  motion 

cision  was  made.     Hanna  c.   Barrett,  for  judgment  non  obstante  veredicto^  as 

39  Kan.  446.  two  motions  do  not  lie  together,  and 

1.  Turner  v.  Cates,  90  Ga.  731.  the  motion  for  judgment  comes  first. 
The  Court  Does  Not  Abufo  Its  Discretion  Stein  v.  Chicago,  etc.,  R.  Co.,  41   111. 

in  postponing,  with  a  view  to  economy  App.    38.      Compare  Marker  v.   Smith, 

of  its  time,  a  hearing  of  numerous  mo-  3   Cine.    Wkly.    L.    Bui.    54,    7  Ohio 

tions  pending   therein  for  executions  Dec.  (Reprint)  435,  wherein  it  was  held 

against  stockholders  of  a  corporation,  that  where  a   party  against   whom   a 

who  have  filed  a  petition  in  the  same  verdict  is  rendered  moves  both  for  a 

court  to  vacate,  as  to  them,  the  judg-  new  trial  and  ioi  \w^^xtit.r\\,  non  obstante 

ment  against    the    corporation,    until  veredicto^   the  former  motion  is  to  be 

such  time  as  further  orders  shall  be  heard  first,  and,   if  granted,  the  othef 

made  in  an  injunction  proceeding  to  motion  is  surrendered, 

restrain   the   proceedings  on   the   mo-  A   motion   to   discharge   a   prisoner 

tions,  which  injunction  was  granted  by  from  custody  has  priority  over  all  other 

the  probate  judge  in  the  absence  of  the  motions.     Ashton  v,  Shorrock,  43  L,  T. 

district  judge.     Gurney  v.  Steffens,  56  530,  29  W.  R.  117. 

Kan.  295.  A  motion  to  dismiss  a  writ  of  error 

2.  Mathis  v.  Vail,  10  How.  Pr.  (N.  Y.  takes  precedence  of  one  to  remove  the 
Supreme  Ct.) 458;  Mound  City  Mut.  L.  cause  to  the  United  States  court. 
Ins.  Co.  V.  Twining,  19  Kan.  349.  Edgarton  v,  Webb,  41  Ga.  417. 

Where,  from  pressure  of  business,  a        7.  See  N.  Y.  Code  Civ.  Pro.,  g§  789- 

186  Volume  XIV. 


BMuring  and  Detarminftiioii.  MO  TIONS.  HMrlng. 

grounds  of  preference  should  appear  from  the  motion  papers.* 

b.  Place  of.  —  The  place  of  moving  is  prima  facie  the  place 
for  the  hearing.*  But  after  the  motion  is  made,  the  court  may, 
for  cause  shown,  transfer  the  hearing  to  another  place  or  another 
judge.* 

c.  Right  to  Open  and  Close.  —  The  party  making  the 
motion  has  the  right  to  open  and  close.* 

rf.  Burden  of  Proof.  — The  burden  of  proof  lies  upon  the 
party  holding  the  affirmative  of  the  issue.  If  the  opposing  party 
admits  the  principal  allegations  of  the  moving  party,  and  sets  up 
new  matter  in  avoidance,  the  burden  of  proof  devolves  upon 
him.* 

e.  Argument  of  Motion.  —  The  argument  of  a  motion  may 
be  controlled  by  the  sound  discretion  of  the  court.*  The  right 
to  open  and  close  has  already  been  discussed. ''^ 

/.  Consolidation  of  Motions.  —  Two  or  more  motions  may 
be  consolidated  where  it  will  promote  the  convenience  of  court 
and  suitors.* 

g.  Trial  of  Issues.  —  The  court  may,  and  ordinarily  should, 

795;  Kibbe  v,  Stoddard,  3  Cai.  (N.  Y.)  ing  been  misled  by  a  statement  of  the 

129;    Anonymous,  2  Cai.  (N.  Y.)  377,  judge  and  the  decision  is  adverse  to 

Coi.  &  C.  Cas.  (N.  Y.)  419;  Cummings  him,  an  opportunity  should  be  given 

V,  WooUey,  i6  Abb.  Pr.  (N.  Y.  Supreme  him    to    oner    the  omitted    evidence. 

Ct.)  297,  note.  Hanna  v,  Barrett,  39  Kan.  446. 

1.  Kibbe  ?'.  Stoddard,  3  Cai.  (N.  Y.)  6.  Whether  or  not  a  party  shall  be 
129,  holding  that  otherwise  the  motion  allowed  to  argue  a  point  on  a  motion 
will  not  have  priority.  depends  on  the  discretion  of  the  court. 

2,  S^^  supra^  V\l.  Place  of  MoTnng,        Gibson    v,   Crehore,   5    Pick.   (Mass.) 
8.  Thompson  v.  Erie  R.  Co.,  9  Abb.     146. 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  240,  N.  The  N.  Car.  Code.  §  30.  allowing  an 

Y.  Code  Civ.  Pro.,  g  771.  attorney  in  a  civil  or  criminal  action  to 

Matioii  to  Change  FUoa  of  Hoaring. —  address  the  court  for  such  time  as  he 

A  motion  by  the  opposing  party  to  re-  deems  necessary  for  a  proper  presenta- 

quire  the  original  motion  to  be  made  tion  of  his  case,  applies  only  to  trials 

and  heard   at  a  different   place  from  and  not  to  hearings    upon    motions, 

that  named  in  the  notice  will  not  lie.  State  v.  Jones,  117  N.  Car.  768. 

If  there  be  a  reason  why  the  motion  7.  See  supra^  XIII.  i.  c.  Right  to  Open 

should  not  be  heard  where  it  is  noticed,  and  Close, 

that  is  the  place  to  present  the  reason.  8.  State  v,  Moore,  57  Tex.  307;  Auer- 

Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr.  bach  v.  Marks,  94  Wis.  668. 

N.  S.  (N.  Y.  Supreme  Ct.)  239.  Inbsront  Power  to  ComolidaU.  •—  '*  No 

4.  New  York,  etc.,  R.  Co.  v.  New  legal  or  practical  objection  is  perceived 
York,  I  Hilt.  (N.  Y.)  562;  Tarbel  v,  to  the  consolidation  of  the  several  mo- 
White  River  Bank,  24  Vt.  655.  And  see  tions  into  one.  The  power  to  consoli- 
generally,  article  Open  and  Closk.  date  actions  or  motions,  in  a  proper 

8.  Shearman   v.  Hart,   14   Abb.   Pr.  case,  is  inherent  in  the  court,  to  pre« 

(N.  Y.  C.  PI.)  358;  Whitton  v.  Whitton,  vent  a  multiplicity  of  actions,  to  the 

64  111.  App.  53,  holding  that  upon  a  distress  of  litigants  and  the  fruitless 

motion  to  open  a  judgment  by  confes-  consumption  of  the  time  of  the  courts, 

sion  the  burden  of  proof  is  upon  the  The  practical  effect  of  such  consolida* 

party  making  the  motion.  tion  is  to  change  the  mode  of  trial  or 

Oppoftanitj   to    Present    ETidenoe. —  hearing,  so  that  several  cases  or  mo- 

Where  a  party  at  the  trial  of  a  motion  tions  are  disposed  of  by  one  trial  or 

did  not  introduce  all  the  evidence  it  hearing."     Auerbach  t^.  Marks,  94  Wis. 

was  possible  for  him  to  introduce,  hav-  668. 
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try  and  determine  all  the  issues  both  of  law  and  fact  arising  upon 
the  motion.* 

Feigned  Israee.  —  But  in  cases  of  doubt  and  difficulty,  where  the 
court  is  called  upon  to  weigh  contradictory  testimony  and  deter- 
mine the  credibility  of  witnesses,  it  may  award  a  feigned  issue  to 
be  tried  by  a  jury.* 

1.  Georgia,  — Lewis  v,  Armstrong,  64  in  an  aflSdavit  to  set  aside  an  award  of 

Ga.  645.  arbitrators  on  the  ground  of  fraud  is 

Illinois.  —  Caulcy  v.  East  St.   Louis  denied  by  the  parties  charged,  the  facts 

Electric  St.  R.  Co.,  58  111.  App.  151.  alleged  must  be  regarded  as  not  proven 

Kansas,  —  Hottenstein  v.  (Jonrad,  9  and  the  application  must   be  denied. 

Kan.  435.  Tilton  v.   U.   S.  Life  Ins.  Co..  8  Daly 

Kentucky,  —  Ireland  v,  Pugh,  4  Ky.  (N.    Y.)  84.      See   also   Hernandez  v. 

L.  Rep.  252;   Johnson  v,  Thompson,  4  Carnobeli,  10  How.  Pr.  (N.  Y.  Super. 

Bibb  (Ky.)  294.  Ct.)  449.     But  see  Barron  v,  Sanford, 

Iowa.  —  Lease  v,  Franklin,  84  Iowa  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  443, 

413.  wherein  the  court  said  that  it  seemed 

Mississippi.  —  Hopton   v.    Swan,    50  hardly   safe   or   proper  to  dispose  of 

Miss.  550.  these    motions    upon    this    ground  — 

New    York,  —  McKinstry   v,  Thurs-  that  is,  a  simple  denial  of  the  ground 

ton,  12  Wend.  (N.  Y.)  222.  upon  which  the  arrest  is  ordered.     The 

North  Carolina,  —  State  v.  Jones,  117  safest  and  best  course  in  such  cases  is 

N.  Car.  768;    Hettrick  v.  Page,  82  N.  to  refer  the  aflSdavics  to  a  referee,  and 

Car.  65.  require  the  parties  to  submit  to  an  oral 

Pennsylvania,  —  Banning  v,  Taylor,  cross-examination    in    respect    to    the 

24  Pa.  St.  289.  frauds   stated   in    the    affidavits,    with 

ProTinoe  of  Court  and  Jury.  —  A  mo-  leave  to  either  party  to  call  and  exam- 

tion   for  possession   by   an   execution  ine  other  witnesses  on   the  question, 

purchaser  should   be  decided   by  the  that     the    court     may    ascertain     the 

court;  but  where  the  court  by  peremp-  truth.     See  also  Butler  v.  Mcllvaine,  31 

tory  instruction  did  decide  the  question  How.  Pr.  (N.  Y.  Super.  Ct.)  379;  Shear- 

the  law   was    substantially    complied  man  v.  Hart,  14  Abb.  Pr.  (N.  Y.  C.  PI.) 

with.     Ireland  v.  Pugh,  4  iCy.  L.  Rep.  358. 

252.  In  Verastegni  v.  Luzunarez,  12  N.  Y. 

It  is  not  error  to  refuse  to  submit  Wkly.  Dig.  489,  it  was  held  that  on  a 

questions  of  fact  arising  upon  an  inter-  motion  to  vacate  an  order,  where  the 

locutory   motion   to  a  jury.     Hettrick  papers    present    conflicting    states   of 

V,    Page,    82     N.    Car.    65.     But    see  facts,  weight  is  to  be  given  to  the  one 

Stringer  z'.  Dean,  61  Mich.  202,  wherein  most  in  accord  with  the   probabilities 

the  court  said:     *'  But  if  the  plaintiff  of  human  action  as  observed  in  actual 

desires  to  contest  the  facts  relied  upon  transactions. 

in  the  aflidavlts  to  quash  the  proceed-  Sworn  AUegations  Hot  Denied  are  con- 
ings,  he  has  an  undoubted  right  to  the  sidered  established.  California  Title 
framing  of  an  issue  unless  he  waives  Ins.,  etc.,  Co.  v.  Consolidated  Pied- 
it,  and  to  try  the  question  before  a  jury  mont  Cable  Co.,  117  Cal.  237. 
if  he  chooses  to  do  so."  See  also  Hay-  A  Clear  Case  Moft  Be  GEhown  to  justify 
wood  V.  Johnson,  41  Mich.  605.  setting  aside  proceedings  for  irregular- 

Conclosivenees  of  Finding.  —  Whatever  ity.     Potter  v.  Tuttle,  2  Wend.  (N.  Y.) 

fact  a  court  may  inquire  into  on  a  mo-  254. 

tion,  it  can  also  determine,  and  its  de-  2.  Hopton    v.   Swan,    50  Miss.    550; 

termination  establishes  the  fact  for  all  McKinstry  v.  Thurston,  12  Wend.  (N. 

purposes  of  the  motion.     Hottenstein  Y.)  222;    Meyer  v.  Lent,  16  Barb.  (N. 

V.  Conrad,  9  Kan.  435.  Y.)    539;     Hallman    v.    Gottshall,    13 

The  finding  of  the  court  upon  con-  Montg.    Co.    Rep.   (Pa.)  161;   Spafford 

flicting  affidavits  is  conclusive,  unless  v.  Janesville,  15    Wis.  474;   Cooley  v, 

the   court  erred   in  weighing  the  evi-  Gregory,    16  Wis.   303;    McDonald   v. 

dence.     Cauley  v.  East  St.  Louis  Elec-  Falvey,  18   Wis.    571.     See  generally, 

trie  St.  R.  Co.,  58  111.  App.  151.  article  Issues  to.  the  Jury,  vol.  12,  p. 

Conflict  of  Evidence  —  Bnle  of  Decision.  599. 

—  Where  every  material  fact  contained  Where  the  sum  in  controversy  is  too 
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I.  —  The  court  has  power  to  direct  a  reference  to  ascer- 
tain and  report  the  facts  involved  in  an  issue  arising  upon  a 
motion  for  the  further  information  of  the  court.  ^  But  such  a 
reference  should  not  be  ordered  except  in  extreme  cases  where 
large  interests  are  involved  and  it  is  impossible  to  reach  a  con- 
clusion upon  the  papers  before  the  court.*  The  finding  of  the 
referee  is  not  conclusive,  but  the  court  may  either  adopt  and  act 
upon  it  or  disregard  it  and  draw  its  own  conclusions  from  the 
evidence.* 

2.  Determination  —  a.  Character  of  Act.  —  The  decision  of 
a  motion  is  a  judicial  act.** 

b.  Necessity  of.  —  Motions  must  be  determined,  and  a  fail- 
ure to  do  so  has  been  held  to  constitute  error.* 

€.  Time  of.  —  The  time  of  deciding  motions  is  sometimes  reg- 
ulated by  statutes  or  rules  of  court.*     Ordinarily  motions  should 

small  to  justify  the  expense  a  feigned  on  matters  upon  which  is  desired  fuller 

issue     will    not    be    awarded     even  information  before  proceeding."     DV- 

where  the  affidavits  arc  contradictory,  ing  Dwight  v.  St.  John,  25  N.  Y.  205, 

Brower    v.   Feeter,    i   Wend.   (N.    V.)  wherein  the  reference  was  held  to  be 

18.  within  the  terms  of  the  statute,  but  the 

1.  Davies  v.  Da  vies,  20  Abb.  N.  Cas.  court  said  ^^V^r  that  even  without  such 

(N.   Y.   Supreme  Ct.)   170;    Meyer  v.  statute  the  court  always  had  the  right 

Lent,  16  Barb.  (N.  Y.)  539;  Barron  v.  to  order  such  a  reference. 

Sanford,  14  How.  Pr.  (N.  Y.  Supreme  2.  Woodward  v.  Musgrave,  4  N.  Y. 

Ct.)  443;  Dwight  V.  St.  John,  25  N.  Y.  Ann.    Cas.    136,   giving    as   a    reason 

205;  People  V.  St.  Louis,  etc.,   R.  Co.,  for    the   rule   that    *'  the  expenses  of 

44    Hun    (N.    Y.)    552;     Marshall    v.  such    references  are    always    great." 

Meech,  51   N.  Y.  140;    Vilas  v.  Platts-  See    also,    to  same    effect,    Martin   v, 

burgh,  etc.,   R.   Co.,    123   N.   Y.   440;  Hodges,  45  Hun  (N.  Y.)  38. 

Dovale  v.  Ackermann,  (Supreme  Ct.)  8.  Marshall  v.  Meech,  51  N.  Y.  140, 

27  N.  Y.  St.  Rep.  895;   Stubbs  v.  Rip-  10  Am.  Rep.  572. 

ley,  39  Hun  (N.  Y.)  620;  Continenul  4,  State  v,  Wolever,  127  Ind.  306, 
Store  Service  Co.  v,  Clark,  7  Civ.  Pro.  holding  that  the  judge's  immunity 
Rep.  (N.  Y.  Supreme  Ct.)  183;  Demelt  from  liability  for  his  judicial  acts  ex- 
V.  Leonard,  19  How.  Pr.  (K.  Y.  Su-  tended  to  all  the  consequences  legit i- 
preme  Ct.)  140, 11  Abb.  Pr.  (K.  Y.)  252;  mately  flowing  from  his  decision  of  a 
Pendleton  v.  Weed,  17  K.  Y.  72;  Stelle  motion  for  a  change  of  venue. 
V.  Palmer,  7  Abb.  Pr.  (N.  Y.  Super.  5.  National  Distilling  Co.  v.  Cream 
Ct.)  181;  Burnett  v.  Snyder,  41  N.  Y.  City  Importing  Co.,  86  Wis.  352,  hold- 
Super.  Ct.  342;  Gillespie  v.  Mulhol-  ing  that  where  plaintiff  moved  to  strike 
land,  12  Misc.  Rep.  (N.  Y.  C.  PI.)  44;  out  one  defense  from  an  answer  and 
Barber  v.  Case,  12  How.  Pr.  (N.  Y.  Su-  to  require  another  defense  to  be  made 

Ereme  Ct.)  351;  Aldinger  v,  Pugh,  57  more  definite  and  certain,  the  failure  to 

lun  (N.  Y.)  181,  19  Civ.  Pro.  Rep.  (N.  determine  the  motion  to  make  more 

Y.)9i;  People  f'.  Alexander,  3  Hun  (N.  definite    and    certain   was  a  material 

Y.)  211;    Patten  v.  Bullard,  (Supreme  error.     But  see  infra^  XI H.  2.  d.  (2) 

Ct.)  3  N.  Y.  St.  Rep.  735.  Implied  Determinatiim, 

L&  Few  York  the  power  to  order  a  Prefimiption.  —  Where  no  ruling  ap- 

reference   is    expressly   conferred    by  pears  to  be  made  upon  a  motion  the 

statute.     N.  Y.  Code  Civ.  Pro.,  ft  1015.  presumption  is,  unless  it  otherwise  ap- 

For  the  former  statute  see  N.  Y.  Code,  pears,   that  the   motion   was   waived, 

g  271,  subd.  3.     But  in   People  v,  St.  Cook  v.  Smith,  50  Iowa  700. 

Louis,  etc.,  R.  Co.,  44  Hun  (K.  Y.)  552,  6.  Efbet  of  KonoompUanee  with  8Utat«  • 

the  court  said:     "  We  have  no  doubt  or  Bnle.  —  The  determination  of  a  mo- 

of  the  right  of  the  court  without  re-  tion  within  twenty-four  hours  after  it  is 

gard    10   the   provisions  of    the   Code  filed  and  contrary  to  a  rule  of  court, 

to  order  a   reference    to  take    proofs  though  irregular,  affords  no  ground  of 
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be  disposed  of  before  entering  into  the  trial  upon  the  merits.* 
But  preliminary  objections  may  be  reserved  and  disposed  of  with 
the  merits.'  The  court  may  take  a  motion  under  advisement 
from  one  term  to  another.* 

d.  Mode  of  —  (i)  Express  Determination,  — The  express  and 
formal  determination  of  a  motion  is  made  by  the  entry  of  an 
order  granting  or  denying  a  part  or  all  of  the  relief  sought.* 
The  requisites  and  incidents  of  orders  will  form  the  subject-matter 
of  a  succeeding  article  to  which  reference  is  made.* 

Oonditioaal  Qnuiting  of  Order.  —  Motions  may  be  grranted  condition- 
complaint  where  no  injury  is  done,  for  any  rule  or  order  shall  be  submitted 
Roush  V,  Fort,  3  Mont.  175.  to  the  court  in  writing,  by  the  counsel 

The  N.  Y,  Code,  §  401,  subd.  8,  re-  who  makes  it,  and  if  granted  by  the 
quiring  a  judge  before  whom  a  motion  court,  shall  be  delivered  to  the  clerk.' 
is  made  to  obtain,  modify,  or  set  aside  If  not  granted,  there  appears  to  be  no 
an  order  for  an  injunction,  order  of  provision  for  filing,  or  for  making  the 
arrest,  or  warrant  of  attachment,  to  motion  a  part  of  the  record.  Doubt- 
render  and  make  known  his  decision  less  the  court  might  refuse  to  entertain 
on  such  motion  within  twenty  days  even  a  collateral  motion  not  reduced  to 
after  the  day  the  same  was  submitted  writing.  But  if  it  does  entertain  and 
to  him  for  decision,  is  simply  directory,  overrule  a  motion,  we  are  not  prepared 
and  its  non-observance  furnishes  no  to  say  that  any  writing  is  necessary  — 
reason  for  vacating  and  setting  aside  especially  to  motions  which,  if  granted 
his  decision  made  after  the  twenty  at  all,  are  to  be  granted  of  course;  and 
days  had  expired.  Hupfel  v.  Schoemlg,  such  is  the  character  of  the  one  with 
34  N.  Y.  Super.  Ct.  476;  Watson  c.Coe,  which  we  are  now  concerned.  There 
(Supreme  Ct.)  5  N.  Y.  Supp.  614.  is  no  intimation  that  the  court  refused 

1.  Erwin  v,  Austin,  i  Tex.  App.  Civ.  to  grant  it  because  it  was  not  presented 
Cas.,  §  1037.  in  writing.     Certainly,  when  a  motion 

8.  The  case  is  heard  at  large  with-  is  granted,  the  order  must  be  in  writ- 
out  prej  udice  to  the  preliminary  objec-  Ing,  whether  the  motion  is  in  writing 
tion  and  the  whole  is  disposed  of  or  not;  but  we  think  a  court  may  re- 
together  without  hearing  two  argu-  fuse  a  collateral  order  or  judgment 
ments.  Low  her  v.  New  York,  5  Abb.  applied  for,  without  expressing  the 
Pr.  (N.  Y.  Supreme  Ct.)  335,  note.  refusal  in  writing.      We  think  courts 

3.  Anderson  c/.  O'Laughlin,  i  Mont,  constantly  refuse  motions,  and  make 
81.  no  record  of  the  refusal.     Take,  as  ex- 

4.  Necessity  of  Order  in  Writing.—-  amples,  motions  for  nonsuit,  motions 
Special  motions  must  be  determined  to  dismiss  declarations  or  pleas,  and 
by  an  order  in  writing.  A  mere  oral  motions  to  suppress  interrogatories, 
decision  is  of  no  avail  without  an  order  What  is  done  by  a  court  of  record  must 
making  it  a  record,  nor  should  the  be  registered;  but  what  it  refuses  to 
affidavits  of  parties  or  of  counsel  as  to  do  is  often  not  matter  of  record.  The 
what  was  decided  be  relied  upon,  very  motion  on  which  we  are  now  rul- 
Smith  V.  Spalding,  30  How.  Pr.  (N.  Y.  ing,  that  is,  the  motion  to  dismiss  the 
Super.  Ct.)  339.  writ  of  error,  was  made  in  parol,  and 

Form  of  Entry.  —  Where  an  order  disposed  of  without  any  entry  upon  our 
granting  a  motion  is  in  the  words,  *  It  minutes.  Yet  the  twenty-third  rule  of 
seems  to  the  court  that  the  said  motion  this  court  is  in  almost  the  exact 
be  sustained/'  it  is  sufficient  and  equiv-  language  of  the  forty-sixth  rale  of  the 
alent  to  the  more  correct  form  **  It  superior  court  quoted  above.  When 
seems  to  the  court  that  the  said  motion  such  a  motion  is  granted,  the  proper 
should  be  sustained."  Butler  v.  order  is  recorded;  but  when  it  is  over- 
Thompson,  3  Fla.  9,  citing  Edwards  ruled,  the  minutes  are  silent  concerning 
V.  Union  Bank,  i  Fla.  158.  it,  and,   usually,  the  whole  matter  is 

Dlstinotion  Botwoen  Granting  and  Bo-  left  in  parol."    Gunnels  v.  Deavoars, 

fusing  a  notion.  —  "  The  forty-sixth  rule  59  Ga.  197. 

of  practice  declares  that  *  Every  motion  6.  See  article  Orders. 
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ally,^  and  when  they  are  addressed  to  the  discretion  of  the  court 
terms  may  be  imposed.* 

(2)  Implied  Determination.  —  The  determination  of  a  motion 
is  not  always  express,  but  may  be  implied.'  Thus  the  entry  of 
an  order  inconsistent  with  granting  the  relief  sought  is  a  denial  ot 
the  motion.^  So,  also,  the  entry  of  final  judgment  in  a  cause  is 
in  effect  an  overruling  of  all  motions  pending  prior  thereto  in  the 
case.* 

(3)  Pro  Forma  Determination.  —  The  pro  forma  determination 
of  motions  by  the  trial  court  should  not  be  encouraged.' 

1.  Kakiiig  Condltioiial  Order  Abtolnto.        5.  Mix  v.  Page.  14  Conn.  329;  Wash- 

—  Where  a  motion  is  granted  con-  ington  Park  Qub  v.  Baldwin,  59  111. 
ditionally  upon  the  failure  of  the  op-  App.  61;  Home  Flax  Co.  v.  Beebe..48 
posing  party  to  do  a  certain  act,  if  the  111.  138;  Ferris  v.  Commercial  Nat. 
act  is  not  performed,  the  proper  prac-  Bank,  158  111.  237;  Webb  v.  Stevens,  14 
tice  is  for  the  moving  party  to  show  by  Mo.  480. 

affidavit  such  failure  to  perform,  and  A  judgment  on  a  verdict  disposes, 

thereupon   to   apply  ex  parte  for    ao  ipso  facto ^  of  a  motion  to  set  aside  the 

order  granting  the  motion  absolutely,  verdict.     Home  Flax  Co.  v.  Beebe,  48 

Stewart  V.  Berge,  4  Daly  (N.  Y.)  477.  111.    138:    Ferris  v.   Commercial   Nat. 

2.  Seview  of  Discretion  in   Imposing  Bank,  158  111.  237. 

Terms.  —  The   discretion   exercised   by  6.  *'  The  order  appealed  from  states 

the  court  at  general  term  in  imposing  a  that  the  motion  for  a  new  trial  is  denied 

stipulation  not  to  sue  for  false  impns-  pro  forma.     From  this  we  understand 

onment,  etc.,  as  a  condition  for  vacat-  that  there  was  no  actual  decision  of  the 

ing  an   order  of  arrest,  is  not  to  be  motion,  but  an  order  entered  denying 

reviewed  by  the  court  below,  or  in  an-  it,  as  a  form,  and  without  any  consid- 

other  proceeding  at  a  subsequent  gen-  eration  of  the  points  raised.     The  par- 

eral  term.     Edgerton  v.  Ford,  xi  Abb.  ties  to  such  a  motion  are  entitled  to  the 

Pr.  (N.  Y.  Supreme  Ct.)  415.  judgment  and  decision  of  the  court  be- 

8.  Implied  Determination — ^DlnstratioB.  low  on  the  merits  upon  all  points  on 

—  Where  the  record  shows  a  motion  which  the  motion  is  made,  and  there  is 
by  defendant  for  a  rule  on  plaintiff  to  an  appropriate  remedy  to  enforce  the 
give  security  for  costs,  and.  three  days  riffht  to  such  judgment  and  decision, 
afterwards,  a  motion  by  plaintiff  for  Tne  theory  of  the  judicial  system  in 
leave  to  prosecute  as  a  poor  person,  and  this  state  is,  that  the  parties  shall  have 
no  formal  disposition  of  either  motion,  first  a  decision  of  the  court  below,  and 
an  order  of  the  court,  after  the  last  mo-  then  a  review  of  that  decision  in  this 
tion,  for  a  jury  to  be  impaneled  to  try  court.  The  practice,  which  is  getting 
the  issues  is,  in  effect,  an  allowance  of  to  be  very  common,  of  entering  a  pro 
the  last  motion  and  a  denial  of  the  first,  forma  or(ier  without  consideration  de- 
Sterling  Bridge  Co.  zr.  Pearl,  80  III.  251.  prives  the  parties  of  the  right  to  the 

4.  An  order  confirming  the  report  of  judgment  of  the  lower  court,  and,  in 

a  referee  disposes  of  and  is  in  effect  the  effect,   would  make  of  this  court  the 

denial  of  a  motion  to  set  aside  such  a  court  to  decide  the  application  in  the 

report.     Houghton  v,  Milburn,  54  Wis.  first  instance,  rather  than  a  court  of 

55^.  review,  as  is  intended  by  the  constitu- 

A  motion  to  quash  a  writ  because  tion.     The  objection  to  this  court  mak- 

the  declaration  does  not  give  the  court  ing  a  first  decision  upon  a  point  raised 

jurisdiction  is  virtually   overruled  by  in  the  court  below   is   peculiarly   ap- 

leave  to  amend  the  declaration  on  mo-  plicable  to  the  points  that  a  verdict  is 

tion.     Shepard  v,  Ogden,  3  111.  257.  excessive,  or  that  it  is  not  sustained  by 

Snstaining    a   Xotion   to    Strike   Out  evidence,  to  judge  of  which  points  cor- 

another  motion,  although  an  irregular  rectly    the    court    in    which    the    trial 

proceeding,  is  equivalent  to  a  denial  of  was  had  has  advantages  not  possessed 

the  latter  motion.     Lang  v.   Superior  by  this  court.     We  doubt  whether  we 

Ct.,  71  Cal.  491;  White  v.  Morgan,  119  ought,  in  an  appeal,  to  consider  here  a 

Ind.  338;  Blemel  v.  Shattuck,  133  Ind.  point  involvecl  in  the  order  appealed 

498;  Long  V.  Ruch,  148  Ind.  74.  from  if  the  record  shows  that  there  was 
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e.  Rules  of  Decision.  —  Motions  should  be  determined  as  of 
the  time  they  are  submitted.*  Where  there  is  an  equal  division 
of  opinion  in  the  court  as  to  whether  a  motion  should  be  granted 
or  denied,  the  motion  fails.*  Where  a  conclusive  answer  is  given 
to  a  special  motion,  the  motion  should  be  denied  and  not  con- 
tinued over  to  allow  the  moving  party  an  opportunity  of  reply- 
ing.* When  the  favor  of  the  court  is  appealed  to,  the  court  will 
not  grant  what  is  not  shown  to  be  for  the  advantage  of  the  party 
asking  it  if  some  concealed  purpose  may  be  inferred.*  The 
decision  of  a  motion  in  one  action  may  be  ground  for  denying  a 
similar  motion  in  another  action  in  another  court  on  the  same 
facts  between  the  same  parties.* 

/.  Defaults  —  (i)  Of  Moving  Party.  —  In  the  absence  of  any 
statute  or  rule  of  court  to  the  contrary,  where  a  party  neglects  to 
make  a  motion  which  he  has  noticed,  the  other  party  cannot  take 
an  order  denying  it  as  of  course,  but  only  an  order  giving  costs 
for  not  appearing.*  He  may,  however,  call  up  the  motion  and 
have  it  heard  and  determined.^ 

no  actual  decision  upon  it  in  the  court  term.     Phcenix   Mut.    L.    Ins.   Co.  v, 

below.**    Colvill  v.  Langdon,  22  Minn.  Grant,  3  MacArthur  (D.  C.)  220. 

568.  6.  Thompson  v,  Erie  R.  Co.,  9  Abb. 

1.  When  a  motion  is  argued  and  sub-  Pr.  N.  S.  (N,  Y.  Supreme  Ct.)  233. 

mitted  to  court  for  decision,  it  is  the  Enumerated  Xotions.  —  In  New  York, 

duty  of  the  court  to  decide  the  same  under  the  general   rules  of  practice, 

upon  record  as  it  existed  at  that  time.  Rule   40  (Hun's  Court    Rules),    enu- 

Any  papers  filed  after  the  submission  merated  motions  may  be  noticed  and 

without  leave  of  the  court  or  the  knowl-  called  up  by  either  party,  and  where 

edge  of  the  judge  will  not  be  considered  the  moving  party  fails  to  proceed  the 

in  reviewing  such  decision.     Jacoby  v.  adversary  may  take  an  order  in  his  own 

Mitchell,  ig  Neb.  537.  favor.     Roosevelt  v.  Fulton,  5  Cow.  (N. 

The  delay  of  the  court  in  announcing  Y.)438. 

its  decision  upon  a  motion  will  not  be  Xotlon  for  Coats  f or  FaUvre  to  Bring  On. 

allowed  to  operate  to  the  prejudice  of  —  Where  a  party  moves  for  costs  in  a 

the  party  in  whose  favor  the  decision  is  case  where  a  special   motion    is    not 

made.     The  court  having  determined  brought  on,  pursuant  to  notice,  counsel 

the  question  must  give  effect  to  the  de-  who  asks  for  costs  merely  reads   the 

cision  as  of  the  time  when  the  motion  notice  he  has  received.     He  is  never 

was  made.     Willson  v.  Henderson,  15  required  to  produce  an  affidavit  of  the 

How.  Pr.  (N.  Y.  Supreme  Ct.)  90.  opposing  attorney  that  the  notice  was 

8.  Goddard  v.  Coffin,  Davies  (U.  S.)  served  on  him.     Newbury  v.  Newbury, 

381.  6  How,  Pr.  (N.  Y.  Supreme  Ct.)  182. 

8.  Standard  v,  Williams,  10  Wend.  7.  Bosworth  v.  Hightower,  73  Ga.  46, 

(N.  Y.)  600,  holding  that  if  the  answer  holding  that  there  was  no  error  in  hear- 

be  untrue  or  can  be  satisfactorily  ex-  ing  and  determining  the  motion  instead 

plained,  the  proper  course  is  on  a  new  of  dismissing  il;  Cross  v.  Stevens,  45 

notice  to  ask  for  a  vacatur  of  the  rule  Kan.  443. 

denying  the  motion.  The  court  at  general  term,  in  the  ab- 

4.  Ball  V,  Sprague,  23  How.  Pr.  (N.  sence  of  a  party  whose  motion  for  a 

Y.  Supreme  Ct.)  241.  new   trial    on   case  and  exceptions  is 

6.  Schlemmer  v.  Myerstein,  19  How.  regularly  called,  has  power,  at  the  in- 

Pr.  (N.  Y.  Supreme  Ct.)  412.  stance  of  the  adverse  party,  to  decide 

When  a  Xotlon  Is  Certified  to  the  Oen-  the  motion,  instead  of  allowing  a  de- 

oral  Term  to  be  heard  in  the  first  in-  fault;  and  a  general  term  composed  of 

stance,  the  same  order  will  be  made  as  other  judges  should  not  interfere  while 

upon  the  whole  case  ought  to  have  been  the  cause  is  under  consideration  by  the 

made  by  the;' ustice  holding  the  special  former  general  term.     Bolles  v.  Duff, 
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(2)  Of  Party  Moved  Against,  —  When  the  party  moved  against 
is  in  default,  the  moving  party  obtains  the  precise  thing  he  asked 
for  in  his  notice  of  motion.  In  such  a  case,  the  court  does  not  look 
into  the  papers,  but  only  requires  proof  of  the  service  of  the  notice 
of  the  motion  with  a  copy  of  the  papers  upon  which  the  motion 
is  founded,  and  thereupon  grants  all  that  is  claimed  in  the  notice.^ 
A  final  order  on  default  cannot  extend  beyond  the  relief 
designated  in  the  notice  or  order  to  show  cause.*  The  default 
must  be  taken  at  the  time  and  place  named  in  the  notice.'  It  is 
almost  a  matter  of  course  to  open  defaults  upon  any  excuse  being 
shown.* 

XIV.  Eeheabing  AiTD  Eeaxquxxht  OF  MoTiOK  —  1.  When 
Granted  —  Diierotion  of  Court.  —  A  motion  for  a  rehearing  or  reargu- 
ment  of  a  motion  is  addressed  to  the  discretion  of  the  court.* 

7  Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  (N.  Y.)  442.     But  a  party  who  relies  on 

385,  55  Barb.  (N.  Y.)  313,  38  How.  Pr.  the  attention  and  vigilance  of  the  court 

(N.  Y.)  492.  504.  and  does  not  attend  to  oppose  the  mo- 

1.  Indiana.  — Scott    v.    Indianapolis  tion  cannot,  after  the  lapse  of  a  term. 

Wagon  Works,  48  Ind.  75.  object  to  the  insufficiency  of  the  proof 

Louisiana,  —  Haggerty's  Succession,  of  service  if  the  court  failed  to  notice 

28  La.  Ann.  87.  it.     Caines  v.  Brown,  3  Cai.  (N.  Y.)  69, 

Michigan,  —  Parsons  v,   Copland,   5  note  i.  Where  there  is  no  opposition  the 

Mich.  143.  court  will  not  examine  further  than  to 

Minnesota,  —  Barker  v.  Walbridge,  14  see  that  there  has  been  regular  service 

Minn.  469.  of  the  notice.     If  the  notice  was  regu- 

Missouri,  —  Robinson  v.  Rice,  20  Mo.  larly  served,   but  was    defective,  the 

229.  party  must  appear  and  oppose.     Hoyt 

New     York.  —  Rogers  v,   Toole,    ii  t^.  Campbell,  Col.  &  C.  Cas.  (N.  Y.)  129, 

Paige  (N.  Y.)  212;  Bryant  v.  Bryant,  2  2.  Anderson  v.  Johnson,  i  Sandf.  (N. 

Robt.  (N.  Y.)6i2;  Bowman  z'.  Sheldon.  Y.)  713. 

5   Sandf.  (N.    Y.)  657;    Maury  v.  Van  8.  Cobb  v.  Lackey,  2  Abb.  Pr.  (N.  Y. 

Arnum,  i  Hill  (N.  Y.)  370;  Alexander  Super.  Ct.)  158,  holding  that  when  the 

V,  Esien,  i  Cai.  (N.  Y.)  152;  Wilkinson  attorneys  or  counsel  of  both  parties  at- 

V.  Tiffany,  4  Abb.  Pr.  (N.  Y.  Supreme  tend  they  may  be   heard  before  any 

Ct.)  98;  Rule  37  of  the  General  Rules  justice  of  the  court  who  is  disengaged, 

of  the  Supreme  Court  of  N.  Y. ;  Ohly  v.  but  that  there  is  but  one  place  where 

Ohly,  II  N.  Y.  Wkly.  Dig.  129;  Thomp-  defaults  can  be  taken,  on  failure  of  the 

son  V.  Erie  R.  Co.,  9  Abb.   Pr.  H.  S.  attorney  serving  a  notice  or  order  to 

(N.  Y.  Supreme  Ct.)  238.  show  cause  to  bring  on  his  motion,  or 

But  see   Farrow   v,   Orear,   2   Duv.  on  the  failure  of  the  attorney  on  whom 

(Ky.)  263,  wherein  it  was  held  that  the  it  is  served,  to  appear  and  oppose.     See 

facts  stated  in   a  notice  of  motion  to  also  Vernovy  v,  Tauney,  3  How.  Pr. 

have  execution  issued  on  a  lost  replevin  (N.  Y.  Supreme  Ct.)  359. 

bond  must   be    proved  and  cannot  be  4.  Thompson  r.  Erie  R.  Co.,  9  Abb. 

taken  as  true  because  the  defendants  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  239,  de- 

do  not  appear  and  dispute  them.  cided  upon  the  principle  that  it  is  right 

Boaaon    for     Bole.  —  The    opposing  that  both  parties  should  be  heard, 

party's  failure  to  appear  is  a  tacit  con-  It  Is  a  SoAcdent  Excuse  for  not  oppos- 

sent  to  the  entering  of  the  orders,  and  ing  a  motion  on  the  first  day  of  the  term 

it  is  accordingly  unnecessary  for  the  that  the  attorney  receiving  the  notice 

court  to  pass  upon  the  merits  of  the  mo-  resided  at  some  distance  from  the  place 

tion.     Thompson  V.  Erie  R.  Co.,  9  Abb.  of  the  court.    Torrey  t/.  Morehouse,  i 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  238.  Johns.  Cas.  (N.  Y.)  242. 

Proof  of  Bervioe.  —  A  motion,  though  6.  Holmes  v,  Rogers,  (Supreme  Ct.) 

not  opposed,  cannot  be  granted  if  proof  18  K.  Y.  St.  Rep.  652,  holding  that  such 

of  service  is  insufficient.     Jackson  v,  .  discretion  will  not  be  interfered  with  on 

Giles.  3  Cai.  (N.  Y.)  88,  Col.  &  C.  Cas.  appeal  unless  the  moving  party  makes 
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Gronndi.  —  Leave  to  reargue  will  be  granted  where  it  appears 
that  there  is  some  decision  or  some  principle  of  law  which  would 
have  a  controlling  effect  and  which  has  been  overlooked,  or  that 
there  has  been  a  misapprehension  of  facts,  but  not  otherwise.* 

a  case  which,  if  presented  on  the  orig-  Final  and  Intorlooutory  Orden. — A  final 
inal  hearing,  would  have  entitled  him  order  partaking  of  the  character  of  a 
to  a  favorable  determination.  See  also  judgment  can  be  reheard;  a  mere  in- 
Fleischmann  t/.  Stern,  90  N.  Y.  no.  terlocutory  order  cannot.  Belmont  v. 
But  the  power  to  grant  a  rehearing  can-  Erie  R.  Co.,  52  Barb.  (N.  Y.)  637;  Mat- 
not  be  arbitrarily  exercised,  and  if  ter  of  Livingston,  34  N.  Y.  555. 
the  judge  grants  it  upon  insufficient  1.  New  York.  —  Bolles  v.  Duff,  56 
grounds  it  is  an  error  which  should  be  Barb.  (N.  Y.)  567;  Webb  v.  Groom,  6 
and  will  be  corrected  by  the  appellate  Robt.  (N.  Y.)  532;  Arnold  v.  Oliver,  64 
court  whenever  the  question  is  properly  How.  Pr.  (N.  Y.  Supreme  Ct.)  452; 
brought  before  it  for  review.  Matter  White  v.  Munroe,  33  Barb.  (N.  Y.)  650; 
of  Livingston,  34  N.  Y.  576.  Averell  v.  Barber,  (Supreme  Ct.)  44  N. 

The  Term  "Behear,"  technically  speak-  Y.  St.  Rep.  542;  Matter  of  Crane,  81 

ing,  is  appropriate  only  to  the  proceed-  Hun  (N.   Y.)  96;    Trinity   Church   v. 

ing   in   chancery   by  which   a  certain  Higgins,  4  Robt.  (N.  Y.)  i;    Coleman 

class  of  errors  in  a  decree  or  decretal  w.    Livingston,    45   How.    Pr.   (N.    Y. 

order  could,  before  enrolment,  be  cor-  Super.  Ct.)  483,  56  N.  Y.  658. 

reeled,   but  it  has  no  application   to  North  Carolina,  —  Walton  v,  Erwin, 

orders  made  upon  mere  motion.    These  i  Ired.  Eq.  (N.  Car.)  136. 

cannot  be  reached  by**  rehearing,'*  but  Texas.  —  Howard   v.   McKenzie,    54 

are  varied  or  discharged  by  the  court  Tex.  171, 

on  application  by  motion.     Belmont  v.  Judicial  Statements  of  Bole.  —  **  A  re- 
Erie  R.  Co.,  52  Barb.  (N.  Y.)  637.  argument  is  granted  only  where  some 

New  Trial  of  notions.  —  **  There  is  no  question  decisive  of  the  case  and  duly 
authority  in  the  code  for  the  new  trial  submitted  by  counsel  was  overlooked 
of  a  motion,  but  if  after  the  decision  of  or  where  the  decision  is  in  conflict  with 
the  motion  it  is  desired  to  present  any  an  express  statute  or  a  controlling  de- 
new  facts  for  the  consideration  of  the  cision  to  which  attention  was  not  called 
court,  the  proper  practice  is  to  ask  for  by  counsel."  Banks  v.  Carter,  7  Daly 
leave  to  renew  the  motion.  [See  next  (N.  Y.)  417.  Citing  Curley  v.  Tomlin- 
section,  in/ra.^  If  it  is  desired  to  re-  son,  5  Daly  (N.  Y.)  283. 
view  the  action  of  the  court  upon  an  ap-  It  must  appear  that  there  has  been  a 
peal,  it  is  sufficient  to  present  the  order  miscarriage  of  justice  on  a  former  oc- 
in  connection  with  a  bill  of  exceptions  casion.  In  re  May,  49  L.  T.  N.  S.  770. 
containing  the  matter  upon  which  the  IllnBtrationB. —  The  decision  of  a 
court  based  its  action.  A  motion  which  question  of  law  not  raised  or  argued  by 
does  not  ask  for  a  decision  upon  an  counsel  is  sufficient  ground  for  a  re- 
issue of  fact  that  arises  upon  the  hearing.  Webb  v.  Groom,  6  Robt.  (N. 
pleadings  is  not  the  subject  of  a  new  Y.)  532. 

trial,  and  it  needs  little  reflection  to  The  fact  that  an  ex  parte  order  con- 
see  that  if  every  motion  which  is  made  tains  gross  errors  is  sufficient  evidence 
in  the  courts  on  a  trial,  or  with  refer-  of  surprise  to  justify  a  re-examination 
ence  to  an  action,  could  be  followed  by  of  the  order.  Walton  v.  Erwin,  i  Ired. 
a  motion  for  a  new  trial  of  such  mo-  Eq.  (N.  Car.)  136, 
tion,  the  case  itself  would  be  inex-  Where  the  highest  appellate  court 
tricably  involved  in  the  determination  has,  pending  the  appeal,  decided  the 
of  these  motions,  and  the  final  judg-  question  otherwise,  a  reargument  may 
ment  in  the  action  indefinitely  post-  be  ordered.  Coleman  v.  Livingston,  36 
poned."  Harper  v.  Hildreth,  99  Cal.  N.  Y.  Super.  Ct.  231 ;  Taylor  v.  Grant, 
270.  36  N.  Y.  Super.  Ct.  259;  Butterfleld  v, 

Xotioni  in  Speeial  Prooeedlngs.  —  An  Radde,  40  N.  Y.  Super.  Ct.  169;  Pro- 
order  made  on  a  motion  in  a  special  duce  Bank  v.  Morton,  42  N.  Y.  Super, 
proceeding  is  not  a  proper  subject  for  a  Ct.  124. 

rehearing.     Matter  of   Livingston,  34  Or  if  the  court  or  counsel  overlooked 

N.  Y.  555,  2  Abb.  Pr.  N.  S.  (N.  Y.)  i,  32  an  important  point.     Krom  v.  Levy,  6 

How.  Pr.  (N.  Y.)  ao.  Thomp.  &  C.  (N.  Y.)  253 ;  Banks  v.  Car- 
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Bflmedy  \if  Aspaai.  —  And  even  in  these  cases  it  will  rarely  be 
granted  when  there  is  a  remedy  by  appeal.^ 

»iii>>^iHiig  on  v«w  iMto.  —  A  rehearing  will  not  be  granted  to  let  in 
facts  not  in  existence  at  the  time  the  motion  was  decided.' 

natt.  —  A  rehearing  may  be  granted  even  after  the  expiration 
of  the  time  limited  for  moving  originally.'  But  not,  it  would 
seem,  after  the  expiration  of  the  time  for  appealing  from  the 
former  decision.* 

2.  How  Obtained.  —  A  rehearing  can  be  had  only  upon  leave 
being  obtained  from  the  court.'  If  the  motion  has  been  already 
decided,  it  seems  that  the  order  must  first  be  opened  or  set 
aside.'  The  motion  for  a  rehearing  may  be  made  either  upon  the 
original  papers  or  upon  those  and  additional  papers  served  for 

ter,  7  Daly  (N.  Y.)  417;  Guidet  v.  New  granted  upon  affidavits  disproving  any 

York,  37  N.  Y.  Super.  Ct.  124;  Weston  fraudulent  intent  on  the   part  of  the 

V.  Ketcham,  39  N.  Y.  Super.  Ct.  54.  pan^  arrested,  a  rearmament  of  such 

An  application  for  the  rehearing  of  a  mouon  will  not  be  granted  merely  upon 

motion,  made  at  general  term,  to  set  the  ground  that  certain  subsequent  acts 

aside  an  order  granted  at  special  term,  of  the  defendant  tend  to  establish  the 

on  the  ground  that  the  appellants  failed  alleged  fraud.    The  only  remedy  under 

to  print  all  the  papers  upon  appeal,  and  such  circumstances  is  to  make  a  fresh 

that  copies  were  not  Served  upon  re-  application  for  the  provisional  remedies 

spondents  in  time  for  them  to  discover  founded  upon  the  new  facts.     Webb  v, 

an  error  in  them,  where  it  appeared  Groom,  6  Robt.  (N.  Y.)  533. 

that  the  error  sought  to  be  corrected  8.  Bowman  v,  Sheldon,  5  Sandf.  (N. 

was  objected  to,  and  the  point  argued  Y.)  657. 

on  the  appeal,  was  denied.     People  v,  4.  Megary  v.  Shipley,  7a  Md.  33. 

Board  of  Apportionment,  iHun(N.  Y.)  5.  BoUes  v.  Duff,  56  Barb.  (N.  Y.) 

123.  567;    In  re  May,  49  L.  T.  N.  S.  770; 

1.  Bolles  V.  Duff,  56  Barb.  (N.  Y.)  Holmes  v.  Rogers,  (Supreme  Ct.)  18  N. 
567;    Matter  of  Livingston,  34  N.  Y.  Y.  St.  Rep.  65a. 

555;  McGarry  v.  Board  of  Supervisors,  What  Court  or  Judgo.  —  It  seems  that 
I  Sweeny  (N.  Y.)  217;  Giles  v,  Austin,  the  application  for  a  rehearing  should 
34  N.  Y.  Super.  Ct.  540.  be  to  a  court  held  by  the  judge  making 
Bohnarlng  or  AppoaL  —  A  mistake  of  the  decision.  Arnold  v.  Oliver,  2  Civ. 
the  judge  in  deciding  all  the  questions  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  457,  64 
raised  by  a  petition  instead  of  ordering  How.  Pr.  (N.  Y.)452;  Matter  of  Crane, 
a  reference  of  some  of  them  as  intended  i  N.  Y.  Ann.  Cas.  148.  But  see  Averill 
by  agreement  of  counsel  is  to  be  cor-  t/.  Barber,  63  Hun(N.  Y.)  630,  18  N.  Y. 
reeled  by  rehearing  and  not  by  appeal.  Supp.  80,  holding  that  a  motion  for  re- 
Herbert  Vn  Smith,  6  Lans.  (N.  Y.)  hearing  may  be  made  at  the  special 
493.  term  for  the  hearing  of  non-enumerated 

2.  Webb?/.  Groom, 6  Robt.  (N.  Y.)532;  motions  notwithstanding  the  fact  that 
Wright  V,  Terry,  24  Hun  (N.  Y.)  228;  the  justice  who  denied  the  original  mo- 
Bollesz/.  Duff,  56  Barb.  (N.Y.)  567;  Peo-  tion  is  not  presiding,  but  the  motion 
pie  V,  Cohocton  Stone  Road,  25  Hun  should  not  be  then  considered.  The 
(N.  Y.)  13.  proper  course  in  such  a  case  is  to  refer 

A  TUhoaring  Will  Not  Bo  Granted  on  the  application  to  the  justice  who  heard 

account  of  the  discovery  of  new  evi-  the  original  motion,  or  defer  its  hearing 

dence  or  new  matter,  nor  because  the  until  he  presides  at  special  term, 

importance  of  the  testimony  has  only  6.  Belmont  v,  Erie  R.  Co.,  52  Barb, 

been   ascertained    since   the   decision,  (N.  Y.)  637;  Townsend  v.  Wisner,  62 

nor  to  obtain  cumulative  testimony,  nor  Iowa  672,  holding  that  a  motion  which 

for  the  purpose  of  contradicting  the  ad-  has  once  been  passed  upon  should  not 

verse  party's  witnesses.  Matter  of  Llv-  be  reheard  at  the  instance  of  the  un- 

ingston,  34  N.  Y.  576.  successful  party  until  the  ruling  there- 

Thus  where  a  motion  to  vacate  an  on  has  been  set  aside  on  his  motion 

order  of  arrest  and  attachment   was  with  notice  to  the  opposite  party. 
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the  purpose.*  Pending  the  determination  of  such  an  application 
the  original  motion  or  rule  is  continued  in  force.* 

3.  Hearing.  —  Where  a  reargument  is  granted  it  should  be  had 
upon  the  original  papers.*  Frequently  no  actual  reargument  is 
had,  as  the  argument  on  the  motion  for  rehearing  often  prac- 
tically amounts  to  a  reargument  of  the  original  motion.* 

XV.  Eehewal  of  Motioks— 1.  Deoision  of  Motions  as  Ees 
Jndicata.  —  The  doctrine  of  res  judicata  does  not  strictly  apply 
to  decisions  upon  interlocutory  motions,*  even  in  cases  where 

1.  Arnold  v.  Oliver,  64  How.  Pr.  (N.  argument  of  the  motion  for  leave  to  re- 

Y.  Supreme  Ct.)  452,  2  Civ.  Pro.  Rep.  argue  involves  the  reargument  itself. 

(N.   Y.)  457;  Matter  of  Crane,  81  Hun  In  such  cases  it  is  of  course  an  unneces- 

(N.  Y.)  96,  T  N.  Y.  Ann.  Cas.  148.  sary   waste  of  time  and   labor,  after 

The  entry  of  a  final  order  granting  a  granting  the  motion  for  leave,  to  hear 

motion  for  a  new  trial  on  the  minutes  counsel  again  on  the  reargument,  for 

does  not  prevent  the  judge  from  listen-  the  bare  purpose  of  having  them  again 

ing   upon  the  same    papers   to  a   re-  go  over  the  same  reasoning  and  cita- 

hearing  on  application  of  the  defeated  tions  which  they  have  addressed  to  the 

party,  and  making  an  order  vacating  court.     But  where  the  court  grants  a 

the  former  final  order,  and  deciding  the  reargument  on  the  ground  that  there  is 

motion  the  other  way  by  denying  it.  a  decision  or  principle  of  law  which 

Herzig  r.  Metzger,  62  How.  Pr.  (N.  Y.  .  has  been  overlooked  and  which  would 

Marine  Ct  )  355.  have  had  a  controlling  effect,  or  that 

8.  Van  Vlietz/.  Conrad,  95  Pa.  St.  494,  there  has  been  a  misapprehension  of 
holding  that  where  a  motion  for  the  re-  fact,  without  having  heard  counsel 
argument  of  a  rule  for  a  new  trial  is  either  as  to  the  soundness  or  extent  of 
made  on  the  same  day  on  which  the  the  principle  of  law,  or  as  to  the  con- 
rule  is  discharged,  it  continues  the  rule  trolling  effect  of  the  principle,  decision 
and  the  judgment  cannot  be  entered  on  or  misapprehension  of  facts,  then  the 
the  verdict.  Compare  Louisville  Rock,  reargument  should  be  had,  in  order  to 
etc.,  Co.  z/.  Kerr,  78  Ky.  12,  wherein  it  allow  counsel  to  be  heard  on  those 
is  held  that  there  is  no  authority  for  a  points."  BoUes  v.  Duff,  56"  Barb.  (N. 
motion  to  rehear  a  motion  for  a  new  Y.)  574.  (Compare  Fowler  v,  Huber,  7 
trial,   and  that  therefore  such  motion  Robt.  (N.  Y.)  52. 

cannot  enlarge  the  period  during  which        6.  California,  —  Ford    v.    Doyle,   44 

the  court  has  power  over  its  orders;  Cal.  635;  Kenney  v,  Kelleher,  63  Cal. 

that  a  motion  for  a  new  trial  suspends  442;  Johnston  v.  Brown,  115  Cal.  697; 

the  judgment,  but  that  a  motion  to  set  Bowers  r.  Cherokee  -Bob,  46  Cal.  260. 
aside  an  order  overruling  a  motion  does        Kansas,  —  Benz   v,    Hines,    3    Kan. 

not.  390,  89  Am.  Dec.  594;  Hoge  v,  Norton, 

3.  Webb  V.  Groom,  6  Robt.  (N.  Y.)  22  Kan.  374. 

532;  Wright  2/.  Terry,  24  Hun  (N.  Y.)  Montana, — Jensen    v.    Barbour,    12 

228;  Knowlton  v.  Bowrason,  8  Cow.  (N.  Mont.  566. 

Y.)    135;     People    V.   Cohocton   Stone  New    York,  —  Snyder    v.    White,    6 

Road,   25   Hun  (N.    Y.)  13;    Bolles  v.  How.   Pr.   (N.   Y.   Supreme  Ct.)  321; 

Duff,  56  Barb.  (N.  Y.)  567.  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63; 

Whether  it  be  the  party  whose  mo-  Van  Rensselaer  v,  Albany,  i  Cow.  (N. 

tion  was  denied,  or  the  party  moved  Y.)  501;    Belmont  v,  Erie  R.  Co.,  52 

against  who  asks  the  favor,  if  proper  Barb.  (N.  Y.)  640;  Bonnell  r.  Henry,  13 

cause  exists,  the  practice  is  the  same.  How.    Pr.  (N.   Y.    Supreme   Ct.)   142; 

In  either  case  the  order  previously  en-  Smith  v,  Spalding,  30  How.  Pr.  (N.  Y. 

tered  is  **  opened,"  or  vacated,  and  the  Super.  Ct.)  339,   3   Robt.   (N.   Y.)6i5; 

matter  heard  anew,   precisely  as  if  it  People  v,  Eddy,    3  Lans.    (N.  Y.)  80; 

had  never  been  argued  before,  and  as  Acker  v.  Ledyard,  8  Barb.  (N.  Y.)  514; 

if  the  principal  or  original  motion   on  Hall  v.  Emmons,  2  Sweeny  (N.  Y.)  396; 

all  the  papers  then  presented,  had  then,  Steuben  County  Bank  v,  Alberger,  83 

for  the  first  time,  been  made.     Belmont  N.  Y.   274;  Pendleton  v.  Weed,  17  N. 

V.  Erie  R.  Co.,  52  Barb.  (N.  Y.)  637.  Y.  77;  Hoffman  v,   Hoffman,  46  N.  Y. 

4.  "  It  generally   happens   that  the  30,  7  Am.  Rep.  299;  Howell  v.  Mills, 
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such  motions  result  in  orders  reviewable  on  appeal,*  although 
there  is  a  growing  disposition  to  enlarge  the  scope  of  the  doctrine, 
and  to  regard  the  decision  of  a  motion  as  res  judicata  where  the 
proceedings  permit  of  a  full  hearing  upon  the  merits,  and 
especially  where  the  order  may  be  reviewed  on  appeal.*     But 

53  N.  Y.  322;  Riggs  V.  Pursell,  74  N.  until  after   final  judgment;   any  pre- 

Y.  370;  DoUfus  V.  Frosch,  5  Hill  (N.  liminary  rulings,  if  erroneous,  might, 

Y.)  493,  40  Am.   Dec.  368;  Thayer  v.  up  to  that  time,  be  corrected  by  the  trial 

Parr,  13  N.  Y.   Wkly.   Dig.  137;  Daw-  court.     Then   it   was  assumed  that  a 

son  V,  Parsons,  16  Misc.   Rep.  (N.  Y.  final  examination  in  that  tribunal  had 

Supreme  Ct.)  igo.  been  had,  and  the  whole  record  was 

North  Carolina,  —  Allison    v.  Whit-  ready  to  be  transferred  to  the  appellate 

tier,  loi  N.  Car.  490.  court;  and  hence  it  was  argued  that  no 

IVisconsin.  —  Corwith  v.  State  Bank,  prior  decision  should  be  considered  as 

II  Wis.  430.  final  ox  res  adjudicata.     But  our  present 

It  is  well  settled  that  whatever  can  practice  provides  for  taking  immedi- 

be  done  upon  motion  to  the  court  may,  ately  to    the    appellate    court  a  vast 

by  the  court,   upon  further  motion  by  numberof  rulings  prior  to  the  final  judg- 

either  party,  be  altered,  modified,  or  ment.     Now  the  fact  that  the  decision 

wholly  undone.     Belmont  v,  Erie  R.  of  a  motion  can  be  preserved  in  a  sep- 

Co.   52  Barb.  (N.  Y.)  637.  arate   record  and   taken  up  by  itself, 

The  BnlM  AjipUoable  to  Judgments  ai  presupposes  a  full  and  careful  consid- 

Sftoppels  do  not  apply   to    their    full  eration  in  both  the  trial  and  appellate 

extent   to   orders    made  on    motions,  courts;  and  when  that  is  had,  it  would 

Veeder  v.  Baker,  83  N.  Y.  163;  Smith  seem  that  the  question  thus  separately 

V.   Zalinski,   94   N.  Y.   524.     Such  an  and    carefully  considered    should    be 

order  is  not  conclusive,  as  an  adjudi-  finally  disposed  of,  and  not  be  thrown 

cation,  as  to  a  fact  which  might  have  back  for  further  litigation  at  the  mere 

been,  but  which  was  not  actually  liti-  caprice  of  either  party." 

gated.     Riggs  v.  Pursell,  74  N.  Y.  370.  See  also  Riggs  v,  Pursell,  74  N.  Y. 

**  The    decision  of  a  motion  is  not  378,  wherein  the  court  said:  "  We  do 

regarded,  in  the  light  of  res  adjudicata^  not  understand  the  rules  applicable  to 

with  the  same  strictness  as  in  judg-  judgments  as  estoppels  to  be  applicable 

ments,  and  therefore  an  interlocutory  to  their  full  extent  to  orders  made  on 

order   may  be   vacated  and  set  aside  motions.      Prior    to    the    decision    in 

upon  the  motion  of  an  aggrieved  party,  Dwight  v.  St.  John,  25  N.  Y.  203,  it  was 

if  made  in  pursuance  of  the  rules  and  considered  that  a  decision  made  upon 

practice  of  the  court."      Union  Mills  a  motion  had  no  force  as  a  former  ad- 

First  Nat.   Bank  z/.  Clark,  42  Hun  (N.  judication.     (Simson  z/.  Hart,  14  Johns. 

Y.)  92.      Citinif  Smith  v.  Spalding,  3  (N.  Y.)  76;  Van  Rensselaer  v,  Albany, 

Robt.  (N.  Y.)'6i5;  While  r.  Munroe,  i  Cow.  (N.  Y.)  512;    Dickenson  v.  GiU 

33  Barb.  (N.  Y.)  654;  Belmont  v.  Erie  liland,    I   Cow.  (N.  Y.)  495;  Smith  v. 

R.  Co.,  52  Barb.  (N,  Y.)  637;  Simson  Spalding,  3  Robt.  (N.  Y.)  615;  White  v, 

w.  Hart,  14  Johns.  (N.  Y.)  63.  Munroe,   33   Barb.   (N.    Y.)    650.)    In 

1.  %^t  in fra ,y,}J ,  ^.  Appeal  as  Affected  Dwight  v.  St.  John,  25  N.  Y.  203,  in 
by  Renewal  Proceedings  and  Vice  Versa,  view  of  the  provisions  of  the  Code  giv- 

2.  When  Decision  of  Xotion  Is  Bes  ing  the  right  of  appeal  from  orders,  a 
Jndioata.  —  See  Wilson  County  v.  Mc-  limited  effect  was  given  to  them  as  ad- 
Intosh,  30  Kan.  234,  wherein  Brewer,  judications,  binding  in  case  of  a  sub- 
J.,  in  the  course  of  an  elaborate  'sequent  controversy,  and  it  was  there 
opinion,  said:  "  We  think  there  is  a  held  that  in  the  case  of  an  order  affect* 
growing  disposition  to  enlarge  the  ing  a  substantial  right,  and  appealable, 
scope  of  the  doctrine  of  res  adjudicata^  where  a  full  hearing  had  been  had  be- 
and  to  place  more  regard  on  the  sub-  fore  a  referee  on  a  controverted  ques- 
stance  of  the  decision  than  on  the  form  tion  of  fact,  the  decision  of  a  point 
of  the  proceedings.  One  thing  which  actually  litigated  before  the  referee 
indicates  this  is  the  increased  facility  and  upon  the  motion  was  an  adjudica- 
of  review  in  the  appellate  courts.  It  tion  binding  upon  the  parties  and 
used  to  be  the  practice  that  no  ruling  conclusive  to  that  extent.  Anexamina- 
of  the  trial  court  went  up  for  review  tion  of  the  case  shows  that  the  effect  of 
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although  the  decision  of  a  motion  is  not  technically  res  judi- 
cata^ the  order  made  should  not  be  disregarded  when  the  same 
question  is  raised  again  in  the  same  action.'^  And  while  a  motion 
once  denied  may  ordinarily  be  renewed  and  the  former  denial 
will  be  no  absolute  bar  to  granting  the  relief  upon  the  second 
application,  this  cannot  usually  be  done  without  first  obtaining 
leave  of  court  to  renew  the  motion.* 

2.  Bnle  Against  Benewals  —  a.  Statement  of  Rule. — 
Notwithstanding  the  fact  that  the  decision  of  a  motion  is  not  res 
judicata?  as  a  matter  of  practice,  the  first  decision  is  considered 
conclusive,  and  is  a  bar  to  the  subsequent  maintenance  of  a 
substantially  similar    motion  upon  substantially  similar  facts,* 

an  order  as  an  adjudication  was  thus  court  between  the  same  parties  and  on 

expressly  limited,  and  that  it  was  not  the    same    facts    had    been    vacated, 

held  in  that  case  that  the  order  was  Schlemmer  v.  Myerstein,  19  How.  Pr. 

conclusive  as  to  a  fact  which   might  (N.  Y.  Supreme  Ct.)  412. 

have  been  litigated,  but  only  as  to  one  See    generally,   for    decisions  upon 

which  actually  had  been  litigated  and  motions  held  to  be  r^jy«</irVa/a,Schaugh- 

on  which  there  had  been  a  full  hearing,  nessy  v,  Reilly,  41  How.  Pr.  (N.  Y. 

Nor  was  the  familiar  right  of  a  party  to  Super.   Ct.)  384,   wherein  a    decision 

renew  a  motion  upon  a  different  state  upon  a  motion  was  held  to  be  resjudi- 

of  facts,   or  by  supplying  defects  in  cata  in  the  absence  of  leave  to  renew 

proof,  in  anv  manner  questioned  or  im-  the  motion.     Simpson  t.  Hart,  i  Johns. 

E aired  by  tnat  decision.  In  Matter  of  Ch.  (N.  Y.)9i;  State  v,  Evans,  74  N. 
ivingston,  34  N.  Y.  575,  the  applica-  Car.  325;  Rogers  v.  Hoenig,  46  Wis. 
tion  which  was  reheard  at  Special  Term  361;  Webster  v.  Oconto  Countv,  47 
was  made  upon  petition  and  was  held  Wis.  227;  Pierce  v,  Kneeland,  9  Wis.  33. 
to  be  a  special  proceeding  in  equity,  1.  Dawson  v.  Parsons,  16  Misc.  Rep. 
not  subject  to  the  rules  governing  mo-  (N.  Y.  Supreme  Ct.)  190, 
tions.  Where  additional  facts  are  pre-  DeeUioxui  Prima  Fade  final.  —  In  Chi- 
sented  or  defects  in  proof  supplied,  it  Chester  v.  Cande,  3  Cow.  (N.  Y.)  39,  15 
is  quite  usual  to  grant  leave  to  renew  a  Am.  Dec.  238,  it  was  held  that  while 
motion  which  has  been  denied  or  to  an  order  of  court  on  a  motion  or  sum- 
rehear  one  which  has  been  granted,  mary  application  was  not  technically 
(Smith  V.  Spalding,  3  Robt.  (N.  Y.)  615;  res  judicata,  the  same  matter  would 
Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  not  be  twice  heard  without  good  cause 
Y.)  637,  and  authorities  cited.)  And  in  being  shown.  To  the  same  effect, 
White  V.  Munroe,  33  Barb.  (N.  Y.)  650,  Benz  ».  Hines,  3  Kan.  390,  89  Am.  Dec. 
the  power  of  the  court  to  reconsider  594, 

its  decision  on  the  same  state  of  facts  S.  Johnston  v.  Brown.  115  Cal.  694; 

is   maintained,  though  such  power  is  Belmont  v.  Erie  R.  Co.,  52  Barb.  (N. 

rarely  exercised.'*  Y.)  637;    Allison  v.  Whittier,    loi   N. 

The  principle  of  res  judicata  docs  not  Car.  496.     See  also  infra^  XV.  3.  Leave 

extend  to  ordinary  motions  incidental  to  Renew, 

to  the  progress  of  a  cause,  for  what  Sisoonragin^  LitigionsneM.  —  In  order 

may  one  day  be  refused  may  the  next  that  mere  litigiousness  should  not  be 

day  be  granted,  but  it  does  apply  to  de-  encouraged  or  permitted,  the  practice 

cisions  affecting  the  substantial  right  of  the  courts  has  been  established  to 

subject  to  review  in  an  appellate  court,  be  that  after  a  motion  has  been  once 

Allison   V.   Whittier,  loi  N.  Car.  496.  fully  heard  and  decided,  il  shall  not  be 

Citing  Mabrv  v.  Henry,  83  N.  Car.  298.  revived  again,  except   upon  leave  of 

The  decision  of  a  motion  may  be  re-  the  court  nrst  had  and  obtained,  or  un- 

garded  as  res  judicata  as  to  a  motion  less  a  different  state  of  facts  has  arisen 

even  in  another  action  for  the  same  re-  since  the  first  determination.     Belmont 

lief.     People  v.  Kelly,  i  Abb.   Pr.   N.  v,  Erie  R.  Co.,  52  Barb.  (N.  Y.)  637. 

S.  (N.  Y.)  432.    Thus  a  motion  for  an  8.  See  preceding  section, 

attachment    may   be    denied    on    the  4,  Iowa,  —  Barkdull  v,  Callanan,  33 

ground  that  an  attachment  in  another  Iowa  391. 
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before  either  the  same  or  a  different  judge,*  unless  leave  of  court 

JCansas.  —  Adams   v.  Lockwood,  30  an  order  once  refused,  revocation  of  an 

Kan.  373;  Benz  v,  Hines,  3  Kan.  3go,  order  by  the  officer  who  granted  it  is 

89  Am.  Dec.  594.  equivalent  to  an  original  refusal  of  it. 

Louisiana.  —  Harlan  v.  White,  18  La.  and  an  appeal  or  a  motion  to  set  aside 

Ann.  399.  the  revocation  cannot  be  had.    Gould 

Minnesota.  —  Giiffin     v.    Jorgenson,  v.  Root,  4  Hill  (N.  Y.)  554. 

22  Minn.  92.  Bole  Kot  Inflexiblo.  —  The  rule  that 

Missouri.  —  Reilly  cf.  Russell,  39  Mo.  an  application  once  disposed  of  cannot 

152.  90  Am.  Dec.  457.  be   renewed  under  the  same  circum* 

New    York.  —  Banks    v.    American  stances,  and  for  the  same  objects,  is  nat 

Tract  Soc,  4   Sandf.  Ch.  (N.  Y.)438;  binding  in  all  cases.     Matter  of  Butler, 

Snyder  v. 'White,  6  How.  Pr.  (N.  Y.  Su-  13  Q.  B.  341,  66  E.  C.   L.  341,  18  L.  J. 

preme  Ct.)  321;  Dwighl  v.  St.  John,  25  Q.  B.  328,  13  Jur.  869. 

N.   Y.  203;    Ammidon  v.  Wolcott,   15  1.  Illinois,  —  People  v.  Gibbons,  i6r 

Abb.    Pr.   (N.   Y.   Supreme    Ct.)  315;  HI.  510,  12  Nat.  Corp.  Rep.  331. 

Wheeler  v.  Falconer,  7  Robt.  (N.  Y.)  New   yi^r^^.  —  Gould  v.  Root,  4  Hill 

49;  Fowler  v.   Huber,  7  Robt.  (N.  Y.)  (N.  Y.)  554:  Hall  v.  Emmons,  8  Abb. 

52;  Jay  V.  De  Groot,  2  Hun (N.  Y.)  205;  Pr.   N.   S.  (N.  Y.  Super.  Ct,)  451,  39 

Mills  r.  Thursby,  II   How.   Pr.  (N.  Y.  How.  Pr.  (N.  Y.)i87;  Mills  z/.  Thursby, 

Supreme  Ct.)  114;  Schlemmer  t/.  Myer-  11  How.  Pr,  (N.  Y.  Supreme  Ct.)  114; 

stein,  19  How.  Pr.  (\.  Y.  Supreme  Ct.)  Talcott  v.  Burnstine,  (Supreme  Ct.)  13 

4t2;    Dollfus  V.  Frosch,  5  Hill  (N.  Y.)  N.  Y.  St.  Rep.  552;  Knapp  v.  Post.  10 

493;  Devlin  v.  New  York,  ii  Daly  (N.  Hun  (N.  Y.)  35;  Schlemmer  v.  Myer- 

Y.)  363;    Havana   Bank   v.   Moore,  5  stein,  19  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Hun  (N.  Y.)  624;  Fenion  v.  Lumber*  412;  Rondout  First  Nat.  Bank  v.  Ham. 

man's  Bank,   Clarke  Ch.  (N.  Y.)  360;  ilton,  50  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Willct  r.  Fayerweather,  I  Barb.  (N.  Y.)  116;    Matter  of  Livingston,  34  N.   Y. 

72;    Schultze  V.  Rodewald,  i  Abb.  N.  555;  Wilson  %.  Barney,  5  Hun  (N.  Y.) 

Cas.   (N.    Y.   Supreme  Ct.)   365;   Chi-  257;    People  z/.  National  Trust  Co.,  31 

Chester  v.  Cande,  3  Cow.  (N.  Y.)  39,  15  Hun  (N.  Y.)  20;  Koehler  v.  Farmers', 

Am.  Dec.  238.  etc..  Bank,   14  Civ.   Pro.   Rep.  (N.  Y. 

Pennsylvania.  —  Mitchell  v.  Pierce,  X  Supreme  Ct.)  71;  Mitchell  v.  Allen,  12 

W.  N.  C.  (Pa.)  156.  Wend.  (N.  Y.)  290;  Dollfus  v.  Frosch, 

An  order  denying,  unconditionally,  a  5  Hill  (N.  Y.)  493;  Allen  v.  Gibbs,  12 

motion  to  vacate  a  previous  order,  is.  Wend.  (N.  Y.)  202;  Cazneau  v.  Bryant, 

while  it  remains  unchanged,  a  bar  to  6  Duer  (N.  Y.)  668,  4  Abb.  Pr.  (N.  Y.) 

any    subsequent    application   for    the  402;  Rule  31  of  1870. 

same  relief.     Griffin  v.  Jorgenson,  22  South  Dakota. — Jeansch   v.    Lewis, 

Minn.  92.  i  S.  Dak.  609. 

A  Party  Is  Kot  to  Bo  Continually  Vexed  In  New  York  it  is  provided  by  rule 

by  the  same  application,   nor  should  of  court  that  when  an  application  for 

the  courts  hear  and  decide  upon  the  an  order  has  been  refused,  no  subse- 

same  matters  more  than  once.    Schlem-  quent  application  upon  the  same  state 

mer  v.  Myerstein,  19  How.  Pr.  (N.  Y.  of   facts  shall   be   made  to  any  other 

Supreme  Ct.)  412.  judge;  and,  if  upon  such  subsequent 

A   motion  three   times   refused  will  application  an  order  be  made,  it  will 

not  be  granted  on  the  fourth  applica-  be    revoked.      Hall    v,    Emmons,    39 

tion,   no  controlling    facts  being  pre-  How.    Pr.   (N.    Y.    Super.   Ct.)   187,  8 

sented.     Dei'lin  v.  New  York,  11  Daly  Abb.   Pr.   N.  S.  (N.  Y.)  451;  Mills  v. 

(N.  Y.)  363.  Thursby,  11  How.  Pr.  (xV.  Y.  Supreme 

If  a  party  does  not  apply  for  all  the  Ct.)  115.     But  this  rule  does  not  apply 

costs  which  he  is  entitled  to  on  his  mo-  to  the  case  of  an  application  to  the  dis-> 

tion,  he  waives  what  he  does  not  ask,  cretion  of  the  court  to  allow  bail  to  sur- 

and  cannot  move  for  them  at  a  subse-  render  as    a    matter  of    favor,   upon 

quent  term.     Palmer  v.    Mulligan,   2  excuse  for  delay,  after  an  application 

Cai.  (N.  Y.)  380.  for  exoneration  as   a  matter  of  right 

Bevoeation  of  Order  Equivalent  to  De-  has  been  denied,  on  the  ground  that 

nial.  — Under  2  Rev.  Stat.  (2d  ed.),  209,  the   strict  time  has  passed.     Hall   v. 

§  27,  which  forbids  a  second  application  Emmons,  9  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 

to  a  supreme  court  commissioner  for  App.)  370,  reversing  on  this  point  Hall 
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has  arisen  since  the  determination  of  the  original  motion,  a  new 
motion  for  the  same  relief,  founded  in  part  at  least  upon  such 
new  facts,  may  be  made  without  leave  and  as  a  matter  of  right.  * 

The  Beaton  is  that  ouch  a  motion  does  not  call  for  a  review  of 
matters  already  tried  and  determined,* 

What  Are  Hew  Facto  Withia  Kale.  —  The  new  matter  which  will  alone 
justify  the  renewal  of  a  motion  without  leave  must  be  something 
which  has  happened,  or  for  the  first  time  come  to  the  knowledge 
of  the  party  moving,  since  the  decision  of  the  former  motion.^ 

1.  California,  —  Ford    v.    Doyle,    44  branch  of  the  court,  on  any  application 

Cal.  635.  on  the  same  state  of  facts  (or  on  a  new 

JCansai,  —  Wilson  County  v.   Mcln-  stale  of  facts,  except  upon  leave,  first 

tosh,  30  Kan.  238.  had,  to  apply  anew),  for  a  revival  of  the 

Louisiana.  —  Harlan  v.  White,  18  La.  injunction  whicb  he  dissolved.     But  it 

Ann.  399.  did  not  conclude  him,  nor  does  it  con- 

Nibraska.  —  Hershiser  v.  Delone,  24  elude  any  judgne  from  holding  at  the 

Neb.  380.  final  hearing  of  the  cause,  on  the  same 

Ntw    York,  —  Belmont  v.    Erie    R.  facts,  that  the  complainants  are  enti- 

Co.,  52  Barb.  (N.  Y.)637;  Erie  R.  Co.  tied  to  the  relief  which  they  seek  by 

V,  Ramsey,  57  Barb.  (N.  Y.)  449;    Ha-  their  bill,   by  a  perpetual  injunction, 

vana   Bank  f.   Moore,  5  Hun  (N.  Y.)*  or  otherwise.      An  order  of  the  court 

624;  Butts  V,  Burnett,  6  Abb.  Pr.  N.  S.  made  upon  a  motion  is  not  res  adjudi- 

(N.   Y.  Super.  Ct.)  302;    Bellinger  v^  cata    in    any    other    sense    than    that 

Martindal«,  8  How,  Pr.  (N.  Y.  Supfeme  which  I  have  stated.     It  does  not  con- 

Ct.)  113;    Fox  V.  Fox,  24  How.  Pr.  (N.  elude  the  court  as  to  points  of  law  in- 

Y.   Supreme   Ct.)   385;    Schleramer   v,  volved  in  its  decision,  whether  arising 

Myerstein,  19  How.  Pr.(N.  Y.  Supreme  in  the  same  case  or  in  another."     See 

Ct.)  412;    Ray  V,  Connor,  3   Edw.  Ch.  also   Sheehan   v.   Carvflho,   12  N.    Y. 

<N.  Y.)  478;  Banks  v.  American  Tract  App.  Div.  430. 

Soc,  4  Sandf.  Ch.  (N.  Y.)  438;    Lovell  ▲  Xotion  ShoaldNot  Be  Demied  merely 

V.  Martin,  21   How.  Pr.  (N.  Y.  C.   PI.)  on   the  ground   that  a  motion  of  the 

238;  Tone  V.  Brace,  Clarke  Ch.  (N.  Y.)  same  nature  has  been  made  and  de- 

503;    Melville   v.    Matthewson,   49  N.  nied,  if   new  facts  are  proven  on -the 

Y.  Super.   Ct.  388;    Klumpp  v.  Gard-  second    motion,    such     as    would     be 

ner,  44  Hun  (N.  Y.)    515;    New  York  ground    for    giving    leave    to    renew. 

Cable  Co.  v.  New  York,  T04  N.  Y.  40;  Butts  v,  Burnett,  6  Abb.  Pr.  N.  S.  (N, 

Riggs  r.  Pursell,  74  N.  Y.  370;  Went-  Y.  Super.  Ct.)  302. 

worth  V,  Wentworth,  51   How.  Pr,  (N.  2.  Goddard  v.    Stiles,  99   N.  Y.  640, 

Y.  Supreme  Ct.)  289;    Willctt  v.  Fayer-  i  N.  E.  Rep.  402;  Veeder  v.  Baker,  83 

weather,  i  Barb,  (N.  Y.)  73;  Bonnell  v,  N.  Y.  156. 

Henry,   13  How.   Pr.  (N,  Y.  Supreme  3.  W^illet  v.  Fayerweather,   i  Barb. 

Ct.)  142;    Elston  «/.  Schilling,  7  Robt.  (N.  Y.)  72;    Havana  Bank  v,  Moore,  5 

(N.  Y.)  74;    Steuben  County  Bank  v,  Hun  (N.  Y.)  624. 

Alberger,  83  N.  Y.  274;    Goddard   v,  niastratioxui    of    New    Facts    Witliia 

Stiles,  99  N.  Y.  640,  I  N.  £.  Rep.  402;  "Bioi^,  —  The  denial  of  a  motion  to  open 

Noonan  v.  New  York,  etc.,  R.  Co.,  68  a  default  is  not  a  bar  to  a  new  motion 

Hun  (N.  Y.)  387.  founded  on  the  fact,  for  the  first  time 

Contra.  —  Lovell  v.  Martin,  21  How,  presented,  that  the  default  was  caused 

Pr.  (N,  Y.  C.  PI.)  238,  wherein  Brady,  by  the  incapacity  of  the  attorney.     Els- 

J.,  said  that  he  deemed  it  beyond  rea-  ton  v.  Schilling,  7  flobt.  (N.  Y.)  74. 

Sonable  doubt  that  a   second  motion  Where  two  motions  made  at  different 

cannot  be  made  without  leave  on  any  times,  to  ppen  a  default,  are  not  made 

state    of    facts.       See    also   Banks  v,  on  precisely   the  same  state  of  facts. 

American  Tract  Soc,  4  Sandf.  Ch.  (N.  because  an  excuse  for  not  making  an 

y.)  438,  wherein  the  Vice-Chancellor  earlier  application   was  given  on   the 

said:      "  The  late  vice-chancellor,  on  second  motion  but  not  on  the  first,  it 

the  coming  in  of  the  answer,  dissolved  is  in  the  discretion  of  the  court  to  open 

the  injunction.     His  decision  is   con-  the  default,  on   that  state  of  facts,  or 

elusive   between    the    parties  ia    this  leave  the.  party  to  his  remedy  against 

182  Volume  XIV, 


Sea«iral  «f  K«tltiii.  MO  TIONS.  Lmlm  to  MMwm 

Hardy  OmwUiMva  9MAmm  of  facte  pFe3eRted  and  urged  upon  the 
prior  motion  does  not  constitute  new  matter  within  the  ruie.^ 

(3)  Renewal  on  Different  Grounds.  —  Motions  for  the  same 
relief  upon  dtffemnt  grounds  have  sometimes  been  allowed  to  be 
renewed.^     But  this  will  not  be  done  where  it  would  result  in 

his  altoraeir;   aod  the  exierdsa  of  that  ¥.    Siipr#iiiie    Ct.)    125;     Bonneli    v. 

discretion  cannot  be  interfered  wick  pn  (i<en^y,  13  Hoyf.  Pr.  Q^.   V.  Sjupfeo^e 

appeal,    if    used    in    a   proper   mode.  Ct.)    142;     New    Jersey    Zinc    Co.    z/. 

Fowler  v.  Huber,  7  Robt.  (N.  Y.)  52.  Blood,  8  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

Th.e  denial  of  a  motion  to  change  the  147. 
place   of  trial   to   the   proper  county,        '^^^  *^^  Fitvor.  —  The  rule  that  a 

based  upon  a  complaint  which  does  not  motion  denied  by  one  judge  cannoi  be 

state  a  cause  of  action,  is  not  a  bar  to  renewed  before  another  on  the  same 

a  similar  motion  based  upon  a  valid  facts,  without  leave,  does  not  apply  to 

amended  complaint.     Veeder  v.  Baker,  the  case  of  an  application  to  the  discre- 

83  N.  Y.  156,  reversing  10  N.  Y.  Wkly.  tion  of  the  court  to  allow  bail  to  sur- 

Dig.  498.  render  as  matter  of  favor,  upon  excuse 

A  judgment  creditor  moved  to  seC  for  delay,  after  an  application  for  ex- 
aside  a  judgment  by  confession.  His  oneration  as  matter  of  right  has  been 
motioi^  was  denied,  without  leave  to  denied  on  the  ground  that  the  strict 
renew.  Subsequently  his  assignee  re-  time  has  passed.  Hall  v.  Emmons,  9 
covered  another  judgment,  and  made  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  370, 
a  new  potion  upon  them  both.  It  was  reversing  6  Abb.  Pr.  N.  S.  (N.  Y.  Super, 
held  th^t  the  subject  of  the  motion  was  Ct.)  451.  39  How.  Pr.  (N.  Y.)  167,  2 
not  res  adjudicata  but  that  the  new  Sweeny  (N.  Y.)  396. 
judgment  gave  a  right  to  move.  Bon-  IMstiaet  FtopertySigiits.  —  *'  The  doc- 
nell  V.  Henry,  13  How.  Pr.  (N.  Y.  Su-  trine  that  a  motion  once  denied  cannot 
pr.erae  Ci.)  142.  be  renewed  as  a  matter  of  right  and 

44^$ioiia^  i^ipe  of   Time  as  a  Vew  without  leave  of  the  court,  except  upon 

Faot.  —  In   Dunn   v.   Meserole,  5  Daly  facts  arising  subsequent  to  the  decision 

(N.  Y.)  434,  an  order  denying  a  mot.ion  of  the  former  motion,  cajinot  apply  to 

under  Code  of  Procedure,  §  274,  to  dis-  a  case  where  the  party  proceeds  in  the 

miss  for  ne^Jeci  to  serve  other  defend-  second  motion  upon  a  distinct  property 

ants,  was  held  to  be  a  bar  to  a  new  interest  and  right  from  that  involved 

mojtlon  tp  dismiss  for  the  same  reason  in  the  first  motion."     /'^r  Andrews,  J., 

made  ^   year  afterwards  without  ob-  in  Steuben  County  Bank  v.  Alberger, 

taiaing]cave  to  renew.    Ii>  other  words,  83  N.  Y.  274.     In  this  case  a  motion  by 

the  additional  laps«  of  time  was  not  a    judgment    creditor    to    vacate    an 

such  a  new  fact  as  to  take  it  out  of  the  attachment  of  the  judgment  debtor's 

general  rule.  property  was  denied  on  the  ground  that 

\,  Johnson  v.  Johnson,  Walk.  (Mich.)  the  judgment  on  which  the  motion  was 

309;    Ray  V.  Connor,   3  Edw,   Ch.  (N.  founded  was  not  a  valid  judgment  and 

Y.)  478;     Hoffman    r.    Livingston,    I  conferred  no  lien.     This  was  held  to 

Johns.   Ch.   (M.    Y.)  211;    Schultze  v.  constitute  no  bar  to  a  second  motion  by 

Kodewald,  i  Abb.  H.  Cas.  (N.  V.  -Su-  the  same  party  to  vacate  the  attach- 

preme  Ct.)  365;    Bascom  v.  Feazler,  2  ment  on  the  same  grounds,  founded 

How.    Pr,  (N.   Y.   Supreme    Ct.)    16;  upon  the  creditor's  ownership  of  the 

Dunham  v,  Winans,  2  Paige  (N.  Y.)  24.  attached  property   under  a    deed,    as 

Where  a  party  faUs,  in  the  first  in-  under  such  circumstances  the  second 

stance,  from  the  incompleteness  of  his  motion  was  not  in  the  nature  of  an  ap- 

materials,  he  cannot  afterwards  come  plication  to  review  the  question  decided 

to  the  court.     Levi  v.  Coyle,  12  L.  J.  upon  the  prior  motion. 
Q.  B.  295,  7  Jur.  724.  flontrary  Tlew.  —  "  We  think  that  the 

^,  The  denial  of  a  motion  to  strike  mere  fact  that  the  grounds  were  differ- 
out  an  answer  as  frivc4ous  does  not  ent,  the  relief  sought  being  the  same, 
prevent  a  motion  to  strike  it  out  as  does  not  take  the  ixiotions  out  of  the 
sham.  Kreitz  v.  Frost,  5  Abb.  Pr.  N.  general  rule  that  a  party  cannot  make  a 
S.  (N.  Y.  Supreme  Ct.)  277.  See  Fox  second  motion  for  the  same  re4ief  with- 
V.  Fox,  24  How.  Pr.  (N.  Y.  Supreme  out  leave  of  the  court."  Sheehan  v. 
Ct.)  385;  Frost  r.  Flint,  2  How.  Pr.  (N.  Carvalho,  4  N.  Y.  Ann.  Cas.  32  {citing 
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permitting  a  party  to  bring  forward  his  objections  by  instalments, 
without  any  excuse  for  not  presenting  all  his  objections  upon  the 
former  motion.* 

The  Bnlo  li  that  when,  without  laches,  the  new  grounds  were  not 
discovered  until  after  the  hearing  of  the  former  motion,  it  may 

be  renewed ;  *  but  where  such  grounds  were  known  and  might 
have  been  brought  forward  on  the  original  motion,  a  renewal 
based  thereon  will  not  be  permitted.* 

Lovell  V,  Martin,  ai  How.  Pr.  (N.  Y.  could,  because  he  had  theretofore  been 

C.  PI.)  238;  Pattison  v.  Bacon,  la  Abb.  resisting  motions  instead  of  making 

Pr.  (N.  Y.  Supreme  Ct.)  142,  21  How.  them,  commence  making  cross-motions 
Pr.  (N.  Y.)478;  Klumpp  v,  Gardner,  44    to  set  a^ide  the  order  of  confirmation 

Hun  (N.  Y.)  515I.  which  the  plaintiff  had  thus  obtained, 

1.  Hart  V,  Walker,  77  Ind.  331,  hold-  and  one  by  one  review  the  same  objec- 

ing  that  a  second  motion,  though  on  tions,  as  well  as  others,  and  again  go 

dinerent  grounds,  should  not  be  offered  through  the  same  process  of  trial  and 

without  showing  a  reasonable  excuse  appeal.     Thus  it  would  happen   that 

for  not  embracing  all  the  causes  in  the  years  of  most  vexatious  and  oppressive 

first  motion.     Klumpp  v,  Gardner,  44  litigation  would  be  required  to  deter- 

Hun  (N.  Y.)  515;  Mills  v.  Thursby,  11  mine  whether  a  sheriff's  report  of  sale 

How.   Pr,  (N.   Y.   Supreme  Ct.)   115;  should  be  confirmed  or  not." 

Desmond  v.  Wolf,  i  Code  Rep.  (N.  Y.  2.  Elston  v.  Schilling,  7  Robt.  (N.  Y.^ 

Special  Term)  49;    Corwith    v.   State  74;  Cazneau  v.  Bryant,  6  Duer  (N.  Y.) 

Bank,  ii  Wis.  430.  668,  4  Abb.   Pr.  (N.  Y.)  402;    Havana 

Bole  Applied  to  BadBtanoe  of  Xotioii. —  Bank  v.  Moore,  5   Hun  (N.  Y.)  624. 

The  same  principle  applies  to  a  party  See  cases  cited  in  the  succeeding  note, 

resisting  a  motion,   and  be  will   not  8.  Adams  v.  Lock  wood,  30  Kan.  373; 

thereafter  be  permitted  to  move  to  va-  Pattison  v.  B^con,  12  Abb.  Pr.  (N.  Y. 

cate  an  order  upon  grounds  which  he  Supreme  Ct.)  142,  21  How.  Pr.  (N.  Y.) 

might  have  urged  in  opposition  to  the  478;   Willet  v.  Fayerweather,  i  Barb, 

original  motion.     Pierce  v,  Kneeland,  (N.  Y.)  72;   Lovell  v.  Martin,  12  Abb. 

9    Wis.   34,   wherein   the  court    said:  Pr.  (N.  Y.  C.   PI.)  178;  Schlemmer  v, 

'*  But  it  is  said  that  on  the  present  ap-  Myerstein,  19  How.  Pr.  (N.  Y.  Supreme 

plication     further    facts    are    shown.  Ct.)  413;    Hall  v,  Emmons,  2  Sweeny 

Grant  it.     It  likewise  clearly  appears  (N.  Y.)  396;  Pierce  v.  Kneeland,  9  Wis. 

that  the  additional  facts    now  relied  34;   Hill  v.  Hoover,  9  Wis.  15;  Leggo 

upon  were  within  the  knowledge  and  v.  Young,  17  C.  B.  549,  84  E.  C.  L.  549, 

reach  of  the  defendants  at  the  time  25  L.  J.  C.  P.  176;  Greathead  v.  Brom- 

the^  first  appeared  and   resisted  the  ley,  7  T.  R.  451. 

plaintiff's  motion  to  confirm;  and  we  Argnment  in  Sapport  of  Bnlo.  —  In 
hold  it  as  an  incontestable  rule  in  such  Pattison  v.  Bacon,  12  Abb.  Pr.  (N.  Y. 
cases,  that  a  party  who  seeks  to  take  Supreme  Ct.)  142,  21  How.  Pr.  (N.  Y.) 
advantage  of  irregularities  or  defects  478,a  renewal  of  a  motion  to  open  a  judg- 
must  bring  forward  all  his  obiections  ment  taken  by  default  upon  a  ground  of 
at  once,  and  that  he  will  not  be  per-  defense  which  was  known  to  the  de- 
mitted  to  parcel  them  out,  and  produce  fendant  when  the  original  motion  was 
them  piecemeal.  Any  other  rule  made,  but  was  not  then  stated,  was  de- 
would  be  absurd,  and  would  lead  to  nied.  Ingraham,  J.,  said:  **  I  see  no 
endless  and  most  oppressive  litigation,  reason  for  a  reargument  of  this  motion. 
If  it  were  otherwise,  a  defendant  con-  The  additional  matters  which  the  de- 
ceiving himself  to  have  several  objec-  fendant  wishes  to  set  upon  the  renewed 
tions  to  a  confirmation  could  bring  motion  were  all  known  to  him  when  that 
them  forward,  one  after  the  other,  and  original  motion  was  made.  He  should 
try  them  separately  in  the  court  below,  have  stated  all  that  was  necessary  at  that 
and  then  in  this  court  upon  appeal,  time  to  secure  his  success.  If  he  has 
Nay,  more,  if  the  theory  of  the  defend-  neglected  to  do  so,  it  is  not  consistent 
ants  be  true,  after  his  several  objec-  with  the  rules  of  practice  in  such  case 
ttons  had  been  tried  in  this  manner,  to  allow  him  the  opportunity  of  making 
heard,  and  determined  against  him,  he  up  the  facts  necessary  to  avoid  tho 
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(4)  Renewal  of  Motion  Denied  for  Irregularity.  —  It  has  some- 
times been  held  that  a  motion  denied  merely  for  irregularity  in 
the  motion  papers  may  be  renewed  without  leave/  but  the  better 
opinion  seems  to  be  that  where  a  motion  is  once  denied  for  any 
cause,  technical  or  on  the  merits,  the  defeated  party  must  obtain 
leave  of  court  before  he  can  renew  the  motion  on  the  same  state 
of  facts.* 

(5)  Renewal  of  Motion  Granted  on  Conditions  Not  Performed. 
—  Where  a  motion  is  granted  upon  terms  which  the  moving 
party  has  failed  to  comply  with  it  is  in  effect  denied,  and  it  can- 
not be  renewed  without  leave,*  in  the  absence  of  circumstances, 

effect  of  the  former  decision.     It  is  no  law  or  rule  of  practice  which  requires 

more  within  the  rules  of  propriety  to  a  plaintiff  to  obtain  leave  of  the  court 

allow  a  renewal  of  a  motion  for  such  before  applying  for  a  second  order  for 

purpose  than  it  would  be  to  set  aside  the  examination  of  a  defendant,  where, 

a  verdict  of  a  jury  because  a  party  did  as  in  this  case,  a  previous  order  was 

not  put  in  evidence  all  of  his  defense  vacated  by  reason  of  the  insufficiency 

which  was  known  to  him  at  the  time,  of  the  papers  upon  which  the  applica- 

If  (he  order,  as  made  on  the  motion,  tion  was  mudc."     Skinner  z^.  Steele,  88 

was  right,  it  ought  not  to  be  vacated  Hun  (N.  Y.)  307. 

for  the  reasons  now  submitted.     If  it  2.  Irvine   v.    Myers,    6    Minn.    558; 

was  erroneous,  the  defendant  should  Mills  v.  Thursby,  n    How.  Pr.  (N-.  Y. 

appeal  to  the  general  term  and  have  it  Supreme  Ct.)  114;  DoUf  us  v.  Frosch,  5 

renewed."  Hill  (N.  Y.)  493,  40  Am.  Dec.  368,  hold- 

1.  Marvin  z/.  Lewis,  12  Abb.  Pr.  (N.  ing  that  a  motion  cannot  be  renewed 

Y.  Super.  Ct.)  482;    Adams  v.  Bush,  2  without  leave  of  court  after  being  once 

Abb.   Pr.   N.  S.  (N.  Y.   Supreme  Ct.)  denied  because  of  a  formal  defect  in 

T12;  Corwith  V.  Illinois  State  Bank,  15  the  affidavit. 

Wis.     289,    wherein     the     court,    per  A  Xotion  to  Vaoate  an  Ordor  Oranttng  a 

Dixon,  C.  J.,  said:  *'  It  is  like   a  judg-  Provisional  Bemedy  in  an  action  cannot 

ment  of  nonsuit,  or  the  abatement  of  be  first  made  on  the  ground  of  the  in- 

an  action  f^r  some  error  in  bringing  or  sufficiency  of  the  papers  upon  which 

conducting  it,  which  have  never  been  the  order  was  granted  and  then,  if  un- 

held  to  preclude  the  plaintiff  from  be-  successful,  be  renewed  without   leave 

ginning  anew.     Through  ignorance  or  and  as  a  matter  of  right  upon  affidavits 

inattention  to  the  rules  of  practice,  the  contesting   the    facts    alleged    in    the 

motion  was  abated  for  defect  in  the  form  original     moving     papers     upon     the 

of  the  papers.     There  is  some  uncer-  merits.     All  such  objections  must  be 

tainty  in  the  authorities,  but  the  more  combined  in  one  motion.     Sheehan  v, 

just  and  rational  rule  seems  to  be  that  Carvalho,  12  N.  Y.  App.  Div.  430,  4  N. 

it  should  not  be  a  bar  to  a  subsequent  Y.Ann.  Cas.  32;  Lovell  v.  Martin,  21 

motion,  regularly  made,  even  though  How.  Pr.  (N.  Y.  C.  PI.)  238. 

the  party  do  not  ask  and  obtain  formal  But  in   the  case  of  injunctions,  the 

leave  to  renew  it."  New  York    Code    Civ.    Pro.,   §§    627, 

This  is  also  implied   in  several  cases  628,  expressly  authorizes  two  motions 

where  the  court,  in  stating  the  rule  re-  to  be  made  to  vacate  the  injunction 

quiring  leave  to  renew,  limits  it  to  mo-  order;    the  first  based  upon  defects  in 

tions  denied    upon    the   merits.     See  the  papers  upon  which  the  injunction 

Hoffman   v.  Livingston,   i  Johns.  Ch.  was    granted,   and    the   second    upon 

(N.  Y.)  211;  Djdd  V.  Astor,  2  Barb.  Ch.  counter-affidavits. 

(N.   Y.)395;    Pike    v.    Power,   I   How.  8.  Argabright  z/.  State,  46  Neb.  822; 

Pr.  (N.  Y.  Supreme  Ct.)  164;  Harker  v.  Wentworth  v,  Wentworth,  51  How.  Pr. 

McBride   r   How.  Pr.  (N.  Y.  Supreme  (N.  Y.  Supreme  Ct.)  289.  wherein  the 

Ct.)   108;    Bellinger   v.    Martindale,   8  defendant's  motion  was  denied  upon 

How.    Pr.    (N.   Y.    Supreme  Ct.)   113;  this  ground,  but  such  denial  was  with- 

Seaman     v,    McReynolds,    52    N.    Y.  out  prejudice  to  a  motion  for  leave  to 

Super.  Ct.  543.  renew  a  motion  for  leave  to  serve  an 

"  We  are  not  aware  of  any  statute  amended  answer. 
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jsuch  as  new  facts,  taking  it  out  of  the  general  rule.^ 

(6)  Renewal  After  Default.  —  A  denial  of  a  motion  by  default 
of  the  moving  party  is  no  bar  to  its  renewal,  if  the  default  is 
excused,* 

*.  Effect  of  Proceeding  Without  Leave. —  Want  of 
leave  to  renew  a  motion  in  a  case  where  leave  is  necessary  is  a 
sufficient  ground  for  denying  the  renewed  motion,*  and  it  has 
been  held  to  be  reversible  error  to  grant  such  4  motion,*  but  if 
the  order  is  granted  it  is  not  void,*  because,  as  has  been  seen,  the 
rule  requiring  leave  to  renew  is  merely  one  of  practice,  and  may 
be  disregarded  by  the  court, ♦  and  it  would  seem  to  be  the  better 
opinion  that  such  an  order  is  not  even  erroneous,  as  hearing  and 
granting  a  second  motion  is  tantamount  to  granting  leave  to 
renew  the  first.'' 

c.  Power  to  Grant.  — ^"The  court  has  power  to  grant  leave 
to  renew  a  motion  upon  the  same  facts.*  But  where  the  party 
has  stipulated  to  abide  the  event  of  a  pending  motion,  it  cannot 
be  renewed  even  'where  it  was  denied  without  prejudice.* 

d.  Proceedings  to  Obtain.  —  Where  it  is  desired  to  renew 

1.  Evans  v.  Van  Hail,  Clarke  Ch.  37;  Rogers  v.  Hocnlg,  46  Wist.  361. 
(N.  Y.)  22,  wherein  it  was  held  that  a  wherein  it  was  held  that  where  the  rec- 
defendant  may  move  upon  bis  answer  ord  shows  that  a  new  trial  was  abso- 
for  a  discharge  of  a  ne  ex£at^  although  lutely  denied  and  a  second  motion  for 
before  answer  he  had  obtained  an  like  relief,  founded  on  substantially  the 
order  for  his  discharge  upon  terms  he  same  grounds,  was  granted,  there  is 
never  complied  with,  the  court  saying  error,  although  the  judge  states  in  the 
that  the  former  motion  did  not  pre-  bill  of  exceptions  or  otherwise  that  the 
elude  him  from  making  another  in  a  first  order  was  made  without  prejudice 
more  mature  state  of  the  cause.  and  inadvertently  made  to  appear  as 

2.  Bowman  v,  Sheldon,  5  Ssndf.  (N.  absolute. 

Y.)  657.  But  see  Dollfus  v,  Frosch.  5  Hill  (N. 

S.  Ford  V.  Doyle,  44  Cal.  635;  Bow-  Y.)  493,  40  Am.  Dec.  368,  wherein  ao 

ers  V.  Cherokee  Bob,  46  Cal.  2S0;  Reed  order  made  without  previous  applica- 

V.  Allison,  54  Cal.  490;  Tyrrell  v.  Bald-  tioo  for  leave  to  renew  was  held  to  be 

win,  78  Cal.  470;    Bellinger  v,  Martin-  irregular,  but   under  the  special   cir- 

dale.  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  cumstances  of  the  case  it  was  permitted 

X13;    Jeansch  v.  Lewis,  i  S.  Dak.  609;  to  stand,  upon  payment  of  costs. 

Hoppe  r.  Chicago,  etc.,  R.  Co.,  6][  Wis.  #.  Riggs  v,  Pursell,  74  N.   Y.   370; 

367;  Brangcr  v.  Buttrick.  28  Wis,  450;  Tone  v.  Brace,  Clarke  Ch.  (N.  Y.)  503; 

Moll  V.  Benckler.  28  Wis.  61 1.  White  v.  Munroe,  33  Barb.  (N.  Y.)  650. 

But  see  Butts  v.  Bernett,  6  Abb.  Pr.  6.  See  supra^  XV.  2.  b.  Fowfr  to  Dit» 

N.  S.  (N.  Y.  Super.  Ct.)  302,  wherein  it  regard  JiuU. 

was  held  that  a  motion  should  not  be  7.  Riggs  v,  Pursell,   74  N.  Y.  381; 

denied   merely  on  the  ground  that  a  Harris  v.  Biown,  93  N.  Y.  390;  Thayer 

motioA  of  the  same  nature  has  already  v.  Parr,  13  N.  Y.  Wkly.  Dig.  137.     See 

been  made  and  denied,  if  new  facts  are  infra^  XV.  3.  /.  Manner  of  Granting. 

proven  on  the  second  motion  such  as  $.  AH  the  cases  cited  in  (his  and  the 

would  be  ground  for  giving  leave  to  preceding  sections,  as  to  leave  to  r^- 

renew.  new,  are  authorities  in  support  of  this 

4.  Chamberlain    v.   Dumville,    (Su-  proposition. 

premeCt.)  50  N.  Y.  St.  Rep.  356;  Mel-  9.  Smith  r.  Van  Patten,  2  How.  Pr. 

yille  V.  Matthewson,  49  N-  Y.  Super.  (N.  Y.  Supreme  Ct.)  235. 

Qt.  388:    Hall  V.  Emmons,  2  Sweeny  As    to  effect  of  denying  a  motion 

(N.  Y.)  396.  9  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  "  without  prejudice,"  see  infra,  XV.  3. 

App.  370;    Pierce  v,  Kflcelajid,  9  Wis.  /.  Manmr  of  Granting, 
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a  motion  for  which  leave  is  necessary,  and  the  order  denying  the 
original  motion  does  not  grant  such  leave,  *  the  party  should 
apply  to  the  court  or  judge  *  by  motion  for  leave  to  renew.' 
But  the  court  has  a  right,  when  a  motion  renewed  without  leave 
comes  up  for  hearing,  to  grant  leave  on  the  spot,  and,  without 
making  a  formal  order  to  that  effect,  to  hear  the  motion  on  the 
merits.* 

e.  Rules  Governing  Allowance  —  (i)  Discretion  of  Court. 

—  Whether  or  not  leave  will  be  granted  to  renew  a  motion  upon 
the  same  or  additional  papers   is   a  matter  resting  within  the 

1.  See  infra^  XV.   3.  /.  Manner   of  plaintiff  of  the  motion  itself,  and  he 

Granting,  was  heard  upon  the  motion.     He  had 

8.  The  Jnd^  at  ChAmben  may  grant  no  complaint  in  that  respect.     He  only 

leave  to  renew  a  motion.     Kenney  v.  complains  that  he  was  not  notified  that 

Kelleher,  63  Cal.  442.  the  defendant  would  ask  leave  to  make 

Same  or  IHibreiit  Jnd^.  —  Where  one  the  motion.  •  We  can  say  of  this  point, 
judge  has  denied  a  motion,  another  as  of  the  last  one  discussed,  that  appel- 
judge  of  the  same  court  hasjurisdic-  lant  has  not  shown  us  any  reason,  or 
tion  to  grant  leave  to  renew  such  mo-  any  statute,  or  any  authority,  to  the 
tion.  Robinson  v.  Saiteriee,  .3  Sawy.  effect  that  there  is  required  to  be  a  no- 
(U.  S.)  134.  See  also  Belmont  v,  Erie  tice  to  the  opposite  party  for  an  applica- 
R.  Co.,  52  Barb.  (N.  Y.)  637,  wherein  tion  for  leave  to  make  the  motion.  No 
it  was  held  to  be  no  objection  to  an  ap-  rights  were  affected  by  the  leave 
plication  to  open  a  previous  motion  granted,  and  the  position  of  no  one  was 
that  it  was  made  before  a  different  changed.  When  it  came  to  the  hearing 
judge  from  the  one  before  whom  the  of  the  motion  itself,  the  plaintiff  did 
original  order  was  made,  as  both  have  notice,  and  appeared." 
orders  are  ptx)perly  the  acts  of  the  same  4.  People  v.  Eddy,  3  Lans.  (N.  Y.)  82. 
court  —  the  special  term  —  and  not  of  See  also  supra^  XV.  3.  b.  Effect  of  Pro- 
the  judges.  Compare  Averell  v.  Bar-  ceeding  Without  Leave ;  and /w/ra,  XV. 
ber,  (Supreme  Ct.)  44  N.  Y.  St.  Rep.  3,  /.  Manner  of  Granting, 
542.  And  see  Steele  v,  Charlotte,  etc.,  Chnmtlng  Leave  to  Benew  tTnder  Gen- 
R.  Co.,  14  S.  Car.  328,  wherein  the  eral  Prayer.  —  In  Bellinger  v.  Martin- 
order  ol  a  circuit  judge  granting  leave  dale,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
to  a  party  to  renew  a  motion  before  114,  a  motion  renewed  without  leave 
another  judge  was  held  to  be  without  was  denied  upon  that  ground,  and  the 
force,  as  the  latter  could  grant  leave  as  court  said:  "  I  do  not  doubt  that  I 
well  as  any  other  judge.  have  the  power  to  give  him  leave  to 

8.  Dollfus  V.  Frosch,  5   Hill  (N.  Y.)  renew  the  motion,  on  the  denial  of  this 

493;    Smith  V,  Spalding,  30  How.  Pr.  application,  just  as  I  might  have  done 

(N.   Y.    Super.    Ct.)    339;    Crocker  v.  on  the  decision  of  the  former  motion, 

Crocker,  t  Sheld.  (N.  Y.)  274;    Went-  had  the  request  been  made,  and  had  it 

worth  V.  Wentworth,  51  How.  Pr.  (N.  been  a  proper  case.     This  relief,  how- 

Y.  Supreme  Ct.)289,  holding  that  upon  ever,  cannot  be  granted  under  the  gen- 

sach  an  application  fresh  facts  or  some  eral  prayer  as  a  legitimate  object  of  this 

good    excuse    should     be     furnished,  motion,  for  the  reason  that  there  are  no 

Belmont  v.  Erie   R.  Co.,  52  Barb.  (N.  facts  in  the  moving  papers  on  which  to 

Y.)  637,  holding  that   the   court   may  found  this  particular   relief.     ♦    *    ♦ 

grant  leave  either  upon  additional  facts  This  general  prayer  is  borrowed  from 

and  papers  or  upon  the  same  papers  the  Court  of  Chancery,  and  the  same 

originally  before  the  court.  rule  of  practice  should  beheld  to  apply 

Hotice  to  the  AdTene  Party  of  an  ap-  in  the  case  of  motions  that  prevailed  in 
plication  for  leave  to  renew  a  motion  that  court.  There  is  a  rule  also  that  is 
which  has  been  previously  denied  is  especially  applicable  to  motions  which 
not  required  where  the  adverse  party  forbids  the  granting  of  this  relief  as  a 
appears  and  is  heard  upon  the  motion  legitimate  object  of  the  motion;  and 
when  it  is  in  fact  renewed.  Jensen  v,  that  is,  that  it  is  incumbent  on  the 
Barbour,  12  Mont.  566,  wherein  the  moving  party  to  indicate  in  his  mo- 
court    said:    *'  There    was    notice    to  tion,   or  his  affidavit,   distinctly,    the 
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discretion  of  the  court,*  and  unless  the  contrary  appears  this 
discretion  will  be  presumed  to  have  been  properly  exercised,*  and 
will  not  be  interfered  with  or  reviewed  upon  appeal  or  otherwise, 
except  in  cases  of  palpable  abuse.* 

(2)  When  Leave  Will  Be  Granted.  —  In  the  exercise  of  its 
discretion,  the  court  will  not  grant  leave  to  renew  a  motion 
except  upon  cause  shown.*  Generally,  leave  will  be  granted 
whenever  in  the  circumstances  of  the  opposition  there  is  anything 
to  excite  suspicion  of  unfairness  or  the  belief  that  the  party 
moving  is  taken  by  surprise,*  or  where  the  original  motion  was 
denied  because  of  some  defect  in  the  moving  papers  arising  from 
ignorance  of  the  practice,®  or  where  the  affidavits  used  in  oppo- 

ground  on  which  he  asks  to  set  aside  8.  Hitchcock    v.   McElrath,   6q  Cal. 

a   proceeding,  or  to  obtain  any  other  634;  Johnston  v.  Brown,  115  Cal.  697: 

relief."                                 ^  Kenney  v.  Kelleher,  63  Cal.  442. 

1.  California.  —  Johnston  v.  Brown,  8.  California,  —  Bowers  v.  Cherokee 

115  Cal.  697;    Hitchcock  v,  McElrath,  Bob,  46  Cal.  280;  Kenney  v.  Kelleher, 

6g  Cal.  634;  Bowers  v,  Cherokee  Bob,  63  Cal.  442;  Hitchcock  v,  McElrath,  69 

46  Cal.   280;    Kenney  v,   Kelleher,  63  Cal.  634. 

Cal.  442;    Mace  v.  O'Reilley,  70  Cal.  Minnesota,  —  Irvine     v,     Myers,     6 

231;    Tyrrell  v.  Baldwin,  78  Cal.  470;  Minn.  558. 

Ford  V.  Doyle,  44  Cal,  635.  Montana, — Jensen    v,    Barbour,    12 

Minnesota,  —  Irvine     v,     Myers,     6  Mont.  566. 

Minn.  558.  It  Is  Kot  an  Abuse  of  Biieretion  to 

Montana,  —  Jensen    </.    Barbour,    12  grant  leave  to  renew  a  motion  denied 

Mont-  572.  because  of  a  mistake  of  counsel  in  cal- 

Nebraska,  —  Livingston    v,     Coe,    4  culating  time,  in  forgetting  that  Febru- 

Neb.  379;    Stutzner  v.  Printz,  43  Neb.  ary  of  that  year  had  twenty-nine  days, 

306.  Jensen  v.  Barbour,  12  Mont.  566;  nor 

New  York,  —  White  v.    Munroe,    12  to  grant  leave   upon   the   same    facts 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  357;  Bel-  more    fully  stated,    Kenney  v,  Kelle- 

mont  V,  Erie  R.  Co.,  52  Barb.  (N.  Y.)  her,  63  Cal.  442. 

637;     Wentworth    v,    Wentworth,    51  4.  Kansas.  —  Benz  zf.  Hines,  3  Kan. 

How.    Pr.   (N.   Y.   Supreme   Ct.)  289;  390,  89  Am.  Dec.  594. 

Pattison  v.  Bacon,  21  How.  Pr.  (N.  Y.  Afontatia,  —  Jensen    v.   Barbour,    12 

Supreme  Ct.)478;    Smith  v.  Spalding,  Mont.  566. 

3    Robt.  (N.  Y.)  615,  cited  52  Barb.  (N.  Nebraska.  —  Hershiser  v.  Delone,  24 

Y.)  637,  30  How.  Pr.  (N.  Y.)  339;  People  Neb.  380. 

V.   Eddy,   3   Lans.  (N.  Y.)  80;  Hall  v.  New    York,  —  Mitchell  v.   Allen,   12 

Emmons,     2     Sweeny     (N.     Y.)     396;  Wend.     (N.    Y.)    290;     Chichester    v, 

Adams  v.  Bush,  2  Abb.  Pr.  N.  S.  (N.  Cande,  3  Cow.  (N.  Y.)  39,  15  Am.  Dec. 

Y.  Supreme  Ct.)  112;    Fenton  v,  Lum-  238.      See  also  Lundberg  v.   Albany, 

berman's    Bank,  Clarke   Ch.   (N.   Y.)  etc.,   Steele   Co.,   32   Fed.    Rep.    501, 

360;    Havana  Bank  v.  Moore,  5   Hun  wherein  the  motion  was  denied  with 

(N.  Y.)  626;    Thayer  v.  Parr,  13  N.  Y.  leave  to  renew  it  on  the  trial  if  the  de- 

Wkly.  Dig.  137.  fendant  should  be  so  advised. 

Extent  of  Ducretion.  —  "  Motions  in  6.  Per  Sutherland,  J.,  in  Mitchell  v, 

the  course  of  practice  are  addressed  to  Allen,  12  Wend.  (N.  Y.)  290.     See  also: 

the  discretionary  power  of  the  court,  California,  —  Ford  v,  Doyle,  44  Cal. 

and  the  doctrine  of  res  adjudicata  does  635;    Kenney  v.  Kelleher,  63  Cal.  442; 

noi.   strictly    apply.     The    renewal   of  Bowers  v.  Cherokee  Bob,  46  Cal.  280. 

them  is  a  matter  of  discretion,  and  the  Montana, — Jensen    v.    Barbour,    12 

question  of  granting  leave  or  allowing  Mont.  572. 

them   to   be   made   without  any  leave  New    York.  —  Dollfus    v.    Frosch,    5 

must  always  rest  in   the  judgment  of  Hill  (N.  Y.)  493,  40  Am.  Dec.  368;  Hall 

the   tribunal    to   which    they    are   ad-  v.  Emmons,  2  Sweeny  (N.  Y.)  396,  39 

dressed,  without  limiting  its  operation  How.  Pr.  (N.  Y.)  187. 

to  any  strict  rule  of  practice."     People  6.  BefecU  in  Moving  Papen.  —  Doll- 

V.  Eddy,  3  Lans.  (N.  Y.)  80.  fus  v,  Frosch,  5  Hill  (N.  Y.)  494. 
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sition  can  be  fakified  or  explained  so  as  to  show  that  the  facts 
stated  therein  do  not  amount  to  a  denial  of  the  grounds  of  the 
motion.* 

Hew  T^Mti.  —  A  motion  will  sometimes  be  opened  on  the  ques- 
tion being  changed  by  new  material  discovered  or  arising  after- 
wards.* 

But  if  the  Fftots  Bemain  Eioentially  tlie  Some  at  the  time  of  the  applica- 
tion to  renew  that  they  were  when  the  former  motion  was  denied, 
the  court  will  rarely  allow  the  matter  to  be  reheard  on  the  merits.* 

Thus,  where  a  motion  has  been  de-  Hope,  i6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

nied   upon   the  ground   that   material  315. 

facts  stated  in  the  moving  papers  Cnmolative  Evidenee.  —  Affidavits 
ought  to  have  been  substantiated  by  which  merely  present  additional  or 
the  oaths  of  the  witnesses,  instead  cumulative  evidence  on  the  points  be- 
ef merely  by  that  of  the  attorney  or  fore  presented  are  not  to  be  considered 
party,  it  is  proper  to  grant  an  applica-  as  showing  new  grounds  for  the  mo- 
tion ifor  leave  to  renew,  especially  tion.  Ray  v.  Connor,  3  Edw.  Ch.  (N. 
where  the  objection  was  not  interposed  Y.)478;  Bascom  v.  Feazler,  2  How.  Pr. 
by  counsel,  but  was  raised  by  the  court  (N.  Y.  Supreme  Ct.)  16;  Hoffman  v. 
of  its  own  motion.  Adams  v.  Bush,  2  Livingston,  i  Johns.  Ch.  (N.  Y.)  211; 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  112.  Dunham  v.   Winans,  2  Paige  TN.  Y.) 

Motion  Baifliiig  Toehnical  Objeetioiii.  —  24;  Johnson  v.  Johnson,  Walk.  (Mich.) 

Where  a  motion,  beside  the  merits  of  309. 

the  case,  fails  by  reason  of  some  defect  S.  California,  —  Ford    v.   Doyle,  44 

in  the  affidavits,  the  court  will  not  give  Cal.  635;    Kenney  v.  Kelleher,  63  Cal. 

leave  to  renew  the  application.     Ilder-  444;    Bowers  v.  Cherokee  Bob,  46  Cal. 

ton  V,  Burt,  6  C.  B.  433,  60  E.  C.  L.  280;  Fagundes  v.  Central  Pac.  R.  Co., 

433.  79  Cal.  97. 

1.  Per  Nelson,    J.,    in    Standard   v,  Kansas,  —  Adams   v,    Lockwood,   30 

Williams,  10  Wend.  (N.  Y.)  300.  Kan.  373. 

8.  Per  Cowen,  J.,  in  People  v,  Mei-  New    York.  —  Allen     v.    Gibbs,    la 

cein,  3  Hill  (N.  Y.)  416.     See  also  Sim-  Wend.  (N.  Y.)  202;  DoUfus  v.  Frosch, 

son  V,  Hart,  14  Johns.  (N.  Y.)  63;  Butts  5  Hill  (N.  Y.)  494,  Belmont  v.  Erie  R. 

V.   Burnett,  6  Abb.   Pr.   N.   S.  (N.  Y.  Co..  52  Barb.  (N.  Y.)  637;    Wentworth 

Super.  Ct.)  302.     And  see  supra,  XV.  v,  Wentworth,  51  How.  Pr.  (N.  Y.  Su- 

3.  a.  (2)  Renewjl  on  Ne7o  Facts,  preme  Ct.)  289. 

When  Leave  Will  Be  Granted  on  How  United  States, — See  Witters  v,  Sowles, 

Faots.  —  Where  a  party,  upon  such  an  31  Fed.  Rep.  5. 

application,  shows  material  facts  which  England,  —  Greathead  v,  Bromley,  7 

wsre  not  presented  to  the  court  upon  T.  R.  451;  Schumann  v,  Weatherhead, 

the  previous  motion,  and  that  he  was,  i  East  537. 

so  far  as  such   matters   then  existed.  Leave  Will  Hot  Bo  Given  to  Renew  a 

prevented  from  bringing  them  to  the  motion  to  enable  a  party  to  insist  on 

notice  of  the  jadge  by  mistake,  inad-  facts  known  to  him,  but  not  insisted 

verience,  surprise,  or  excusable    neg-  upon  at  the  hearing  of  the  original  mo- 

lect,  this  presents  such  a  case  as  will  tion.     Lovell  v,  Martin,   12  Abb.    Pr. 

justify  the  granting  of  a  motion  to  open  (N.    Y.    C.    PI.)    178;     Schlemmer  v, 

th3  rule  taken  against  him.     Belmont  Myerstein.  19  How.  Pr.  (N.  Y.  Supreme 

V,  Erie  R.  Co.,  52  Barb.  (N.  Y.)  638.  Ct.)  413;    Pattison  v.  Bacon,   12  Abb. 

Where  an  application  for  a  receiver  Pr.  (N.  Y.  Supreme  Ct.)  142,  21   How. 

was  denied  partially,  upon  the  ground  Pr.  (N.    Y.)  478;    Hall  v.   Emmons,  2 

that  to  grant  it  would  practically  de-  Sweeny  (N.  Y.)  396;    Adams  v,  Lock- 

stroy  the  interests  in  dispute,  and  also  wood,  30  Kan.  373. 

because    the    equities  of  the   plaintiff  An  application  for  leave  to  renew  a 

were  almost   entirely  controverted  by  motion   is    properly  denied    where    a 

the  answer,  it  was  held  that  leave  to  party  deliberately   elects  on  the  first 

renew  the  application  upon  additional  motion  not  to  rely  upon  affidavits  in 

evidence  should  be  given.     Devlin  v,  his  possession,  and  nothing  is  shown 
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Uigoflt  and  TJnnooouary  BonawaL  —  Leave  will  not  be  granted  where 
a  renewal  of  the  motion  is  unnecessary,  and  by  reason  of  changed 
conditions  might  result  in  injustice  to  the  opposing  party.* 

/.  Manner  OF  Granting — (i)  By  the  Original  Order.  —  It 
is  not  unusual  for  the  court,  in  denying  a  motion,  to  grant  leave 
to  renew  it,  either  with  or  without  application  therefor.  The 
usual  mode  is  to  insert  a  clause  in  the  order  denying  the  motion 
to  the  effect  that  such  denial  is  without  prejudice  to  a  renewal  of 
the  motion.*  Where  this  is  done  the  motion  may  be  renewed 
without  further  leave.' 

to  explain  or  excuse  his  election.    Wit-  the    party    to    move    again.     Havana 

mark  v.  Herman,  44  N.  Y.  Super.  Ct.  Bank  v.  Moore,  5  Hun  (N.  Y.)  626. 
144.  Where  a  party*  fails  in  a  motion  be- 

1.  Leave  to  renew  a  motion  made  by  cause  of  some  formal  defect  or  insuffi- 
a  defendant,  for  liberty  to  withdraw  ciency  in  his  papers,  he  should  ask 
his  plea  and  file  an  answer,  will  not  leave  to  renew  the  application,  or  that 
be  granted  where  the  testimony  has  it  be  denied  without  prejudice  to  an- 
been  taken  and  the  proofs  closed  as  to  other  motion.  DoUfus  v.  Frosch,  5 
the   matters   set   up   in  the  plea,  and  Hill  (N.  Y.)  493. 

where,  since  the  plea  was  put  in,  an  The  Order  Shonid  Show  tn  Itself  that  It 

important  witness  in  regard  to  the  new  Wai  Made  Without  Fr^ndioe  to  a  new 

defense  sought  to  be  set  up  by  answer  motion.     Dollf  us  v.  Frosch,  5  Hill  (N. 

has    died.     Nor    will    such  .  leave    be  Y.)  493 ;  Rogers  v,  Hoenig,  46  Wis.  361, 

granted   after  a   codefendant   has,    in  wherein  it  was  held  that  a  statement 

his  answer,  set  up  the  same  defense  of  the  trial  judge  In  the  bill  of  excep- 

which  the  plea  asserts,  and  the  testl-  tions  or  otherwise,  that  the  first  order 

mony  on  both  sides  has  been  closed  on  was  made  without  prejudice  and  inad- 

that  issue.     Willet  v.  Fayerweather,  I  vertently  made  to  appear  as  absolute. 

Barb.  (N.  Y.)  72.  was  insufficient  to  prevent  a  reversal 

2.  California.  —  Bowers  v.  Cherokee  upon  the  ground  that  the  second  mo- 
Bob,  46  Cal.  280;  Tyrrell  v.  Baldwin,  tion  was  renewed  without  leave.  See 
78  Cal.  470.  also  Sheehan   v.   Carvalho,   12   N.   Y. 

Minnesota, — Irvine  v.  Myers,  6  Minn.  App.  Dlv.  430,  4  N.  Y.  Ann.  Cas.  32, 

558;  Matter  of  Minneapolis  R.  Termi-  wherein  It  was  held  that  the  fact  that 

nal  Co.,  38  Minn.  157.  the  court,  in  denying  a  motion  to  vacate 

New   York,  —  Mitchell  v.   Allen,    12  an  order,  orally  stated  on  the  hearing 

Wend.  (N.  Y.)  290;    Dodd  v,  Astor,  2  that  another  motion  might  be  made  to 

Barb.    Ch.    (N.    Y.)    395;    Dollf  us    v,  vacate  such  order  on  the  merits,  did 

Frosch,  5  Hill  (N.  Y.)  493,  40  Am.  Dec.  not  constitute  leave  to  renew  the  mo- 

368;    Devlin  v.  Hope,  16  Abb.  Pr,  (N.  tion. 

Y.  Supreme  Ct.)  314;    Smith  z/.  Spald-  8.  Matter  of  Minneapolis  R.Terminal 

ing,  30  How.  Pr.  (N.  Y.  Super.  Ct.)  339;  Co.,  38  Minn.  157. 

Went  worth  v.  Went  worth,  51  How.  Pr.  Effect  of  Stipulation.  —  Where  the  par- 

(N.  Y.  Supreme  Ct.)  289;  Macomber  v,  ties  have  stipulated  to  abide  the  event 

New  York,  17  Abb.  Pr.  (N.  Y.  Super,  of  the  motion,  it  cannot  be  renewed,  al- 

Ct.)  35;    Smith  V.  Van  Patten,  2  How.  though  it  is  denied  without  prejudice. 

Pr.  (N.  Y.  Supreme  Ct.)  235;    Hill  v.  Smith  v.  Van   Patten,  2  How.  Pr.  (N. 

Hermans,  59  N.  Y.  396;    Bellinger  v,  Y.  Supreme  Ct.)  235. 

Martindale,  8  How.  Pr.  (N.  Y.  Supreme  Effect  of  InterveniQg  Statute.  —  Where 

Ct.)  113.  a  motion  is  denied  with  leave  to  renew, 

Wisconsin  — Webster  v.  Oconto  and  before  the  second  hearing  a  re- 
County,  47  Wis.  226.  pealing  statute  is  enacted  which  alters 

United    States,  —  Lundberg    v.    Al-  the  law  upon  which  the  former  motion 

bany,  etc.,  Steel  Co.,  32  Fed.  Rep.  501.  was  based,  the  latter  motion  is  to  be 

When  ,Denlal    Without    Prejudice    Is  governed  by  the  statute  in  force  when 

Proper.  —  The  motion  should  be  denied  it  is  made  the  same  as  if  it  were  the 

without  prejudice  where  it  is  apparent  first  motion  of  its  kind,  and  the  leave 

to  the  court  that  the  full  merits  have  to  renew  does  not  confer  a  right  which 

not  been  heard  and  that  it  is  proper  for  is  vested  in  such  a  sense  as  to  escape 
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(2)  By  Indepfndtni  Order.  —  Where  leave  to  renew  is  not 
granted  in  the  original  order,  it  may  be  granted  by  a  subsequent 
independent  order  entered  upon  n^otion  therefor  by  the  party 
seeking  to  open  the  order.  * 

(3)  By  Implication.  —  Since  the  court  has  power  to  disregard 
the  rule  requiring  leave  as  a  condition  precedent  to  the  renewal 
of  a  motion,'  it  would  seem  that  hearing  the  second  motion  and 
granting  the  relief  implies  permission  to  renew  the  motion,  and 
it  has  been  so  held,' 

EffMt  of  Second  Eiat  to  Show  Oauo.  —  So  it  has  been  held  that  grant- 
ing a  second  rule  to  show  cause  to  the  same  effect  as  the  first 
operates  as  a  qualification  of  the  order  denying  the  first  motion 
and  constitutes  sufficient  leave  of  court  to  renew  it.*  But  this 
has  also  been  explicitly  denied,* 

g.  Effect  on  Time  of  Moving.  —  Where  a  statute  limits 
the  time  within  which  a  motion  must  be  made,  granting  leave  to 
renew  such  motion  will  not  operate  as  an  extension  of  the  time 
for  moving.® 

4t.  Appeal  as  Affected  by  Benewal  Froeeediags  and  Yioe  Versa  — 
a.  Waiver  of  Right  to  Appeal.  —  Obtaining  leave  to  renew  a 
motion  has  been  held  to  waive  the  right  to  appeal  from  the  first 

the  effect  of  the  subsequent   statute,  order  should  be  reversed  on  appeal  if 

People  V.  Cohocton  Stone  Road«  25  Hun  right  upon  the  merits.'*     Riggs  v,  Pur- 

(N.  Y.)  13.  sell,  74  N.  Y.  381. 

1.  California^  —  Kenney  v,  Kelleher,  4.  Goodrich   v,    Hopkins,    10  Minn. 

63    Cal.   44a;    Mace  v.    O'Rcilley,   70  162;  Harris  v.  Brown,  93  N.  Y.  391. 

Cal.  231;  Hitchcock  V.  McElrath,  69 Cal.  6.  Amsinck  v,  Northrup,   12   N.    Y. 

635;  Bowers  v,  Cherokee  Bob,  46  Cal.  Wkly.   Dig.  573;    Webster    v.   Oconto 

ado;  Ford  v.  Doyle.  44  Cal.  635.  County,  47  Wis.  225. 

il/«»»/xtf/fl.  —  Irvine    r.      Myers,     6  6.  Wheeler  v.  Brady,  2  Hun  (N.  Y.) 

Minn.  558.  347.     But  tompare   Oliver   v.   French, 

Nei»  York.  ■—  Havana  Bank  v.  Moore,  (Supreme  Ct.)  41  N.  Y.  Supp.  106. 

5  Hun  (N.  Y.)  626;    Dollf us  v.  Froscb,  Benody  hy  Rthearlng.  — Whereamo* 

5  Hill.  (N.  Y.)  493.  tion  has  been  noticed  within  the  period 

Wisconsin^  -»  Webster  v,  Oconto  limited  for  making  such  a  motion,  and 

County,  47  Wis.  225.  the  motion  is  denied  and  the  period 

%,  See  supra^  XV.  3.  b,  Povnr  to  Dis*  expires,  then  no  new  notice  of  a  new 

regard  Rule ;  and  XV.  3.  b.  Effect  of  motion  will  avail.     If  the  denial  was 

Proceeding  Without  Leave,  on  some  ground  not  conclusive  of  the 

8.  Kenney  v.  Kelleher,  63  Cal.  444;  question,  the  remedy  of  the   moving 

Bowers  v.  Cherokee  Bob,  46  Cal.  986;  party  is  to  make  an  application  for  a 

Harris  v.  Brown,  93  N.  Y.  390;  Thayer  rehearing  of  the  original  motion  on  the 

V.  Parr,  13  N.  Y.  Wkly.  Dig.  137.  original  notice.     Bowman  v.  Sheldon, 

"By  Hearing  ths  Motion  and  Oraatiag  s  Sandf.  (N.  Y.)  657. 
the  Belief  the  court  did  in  fact  give  such  The  Bonial  of  a  Motion  "  Without  Fr^U- 
permission,  and  its  order  is  not  vitiated  dioo,"  which  amounts  to  granting  leave 
by  the  circumstance  that  the  permis-  to  renew  it  (see  supra^  XV.  3.  /.  Man- 
sion was  not  separately  or  preliminarily  ner  of  Granting)^  simply  leaves  the  par* 
obtained.  The  court  might,  if  it  had  ties  in  the  same  position  as  if  the 
seen  fit,  have  insisted  upon  that  pre-  modon  had  not  been  made,  and  if  it  is 
liminary,  but  it  had  the  power  to  dis-  renewed,  the  renewed  motion  must  be 
pense  with  it  and  entertain  and  dispose  made  within  the  time  limited  by  statute 
of  the  whole  matter  in  one  order,  and  for  moving  originally.  Wallace  v. 
that  course  is  qot  error  for  which  its  Lewis,  9  Mont.  403. 
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order,*  and  it  is  clear  that  an  actual  renewal  of  the  motion  is 
such  a  waiver.* 

b.  Waiver  of  Leave  to  Renew.  —  By  appealing  from  an 
order,  the  appellant  waives  leave  reserved  to  him  to  renew  the 
motion  which  the  order  denied.' 

c.  Appeal  as  a  Bar  to  Renewal.  —  The  pendency  of  an 
appeal  from  an  order  is  no  bar  to  an  application  for  leave  to 
renew  the  motion  upon  which  such  order  was  founded.*     But  it 
has  been  held  that  after  affirmance  of  the  original  order  on  appeal 
the  motion  cannot  be  renewed  in  the  trial  court.* 

6.  Hearing  on  Benewal  —  a.  Notice.  —  Notice  should  be  given 
of  a  motion  which  is  renewed  just  as  in  the  case  of  an  original 
motion.® 

b.  Motion  Papers.  —  The  court  has  power,  at  its  discretion,  to 
hear  the  renewal  of  a  motion  upon  the  same  or  different  papers.^ 

1.  Robbins  v.  Ferris,  5  Hun  (N.  Y.)  different  view  prevails   and  it  is  held 

286;  Sweet  V,  Morrison,  o  N.  Y.  Wlcly.  that  the  affirmance  of  an  order  by  the 

I^igr*  453i  holding  that  the  final  order  appellate  court  does  not  add  to  its  effect 

made  upon  a  renewed  motion  alone  can  or  preclude  a  renewal  of  the  motion,  in 

be  appealed  from.  the  discretion  of  the  court  below,  upon 

8.  Harris   v.   Brown,   93  N.  Y.  300;  different  or  additional  facts.     Riggs  v, 

Belmont  v,  Erie  R.  Co.,  52  Barb.  (N.  Pursell,  74  N.  Y.  370. 

Y.)  653;    Noble  V,   Prescott,   4  E.  D.  6.  See   Piles    v.   Charles,   3  Greene 

Smith  (N.  Y.)  139;  Harrison  v.  Neher,  (Iowa)    109;     Jensen    v.    Barbour,    12 

9  Hun  (N.  Y.)i27;  Apsley  v.  Wood,  67  Mont.  566.     See  also  supra^  IX.  Notice 

How.  Pr.(N.  Y.  Supreme  Ct.)  406;  Peel  of  Motion, 

V,  Elliott,  16  How.  Pr.  (N.  Y.  Supreme  7.  White  v.  Munroe,  33  Barb.  (N.  Y.) 

Ct.)48i.  650;    Apsley    v.    Wood,   67   How.   Pr. 

3.  Peel  «/.  Elliott,  16  How.  Pr.  (N.  Y.  (N.  Y.  Supreme  Ct.)  406. 

Supreme  Ct.)  483.  Keoessi^  of  Kow  Papen,  —  Generally  a 

4.  Union  Mills  First  Nat.  Bank  v,  motion  should  not  be  reheard  on  the 
Clark,  42  Hun  (N.  Y.)  92;  Belmont  v,  same  papers,  unless  the  court  desires  to 
Erie  R.  Co.,  52  Barb.  (N.  Y.)  638;  correct  some  misapprehension  or  inad- 
Columpha  v.  Whiting,  10  Abb.  Pr.  vertence  of  itsown.  White  f.  Munroe, 
(N.    Y.    Supreme   Ct.)  448.      But  see  33  Barb.  (N.  Y.)  650. 

Benedict,  etc.,  Mfg.  Co.  v,  Thayer,  20  A   motion    founded    only  upon   the 

Hun  (N.  Y.)  547,  wherein  it  was  said  same   papers,    or  only  a  part  of  the 

that  an  order  denying  a  second  motion  papers    upon    which   it    was  formerly 

for  leave  to  amend  was  proper  for  the  made  and  denied,  must  be  denied  with 

reason  that  an  appeal  was  then  pend-  costs.     Fenton  v.  Lumberman's  Bank, 

ing  from  the  denial  of  the  first  motion.  Clarke  Ch.  (N.  Y.)  360. 

6.  Dodd  V.  Astor,  2  Barb.  Ch.  (N.  Y.)  Renewal    After    Befiralt.  -—  Where    a 

395;    Pierce  v,   Kneeland,  9  Wis.   37,  motion  granted  by  default  is  opened  on 

14  Wis.   341;  Corwith  v.  State  Bank,  excuse,  it  must  be  heard  as  to  the  party 

II  Wis.  430;  Hill  V.  Hoover,  9  Wis.  15;  who  took  it  on  the  identical  papers  on 

Second  Ward  Bank  v,  Upman,  14  Wis.  which    it    was    moved.     Knowlton  v. 

596;    Danaher    v.    Prentiss,    22     Wis.  Borwason,  8  Cow.  (N.  Y.)  135. 

311.  AfAdavlts  on  Renewal  —  Snffleieney. — 

After  Reyersal  of  an  Order    Granting  Where  an  order  directing  the  examina- 

a  Motion,  it  cannot  be  renewed  in  the  tion  of  the   defendant  before  trial  has 

trial  court  even  upon  different  grounds,  been  vacated  by  reason  of  the  insuffi- 

unless  the  appellate  court  in  reversing  ciency  of  the  papers   upon  which  the 

the  order  granted  leave  to  renew  the  application  was  made,  the  failure  of  the 

motion  in  the  trial  court.     Corwith  v.  plaintiff,  upon  his  second   application 

State  Bank,  11   Wis.  430.     But  see  15  for  an  order  directing  such   examina- 

Wis.  289.  tion,  to  comply  fully  with   the  provi- 

Contrary    View.  —  In    New    York    a  sions  of  rule  25  of  the  General  Rules  of 
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c.  Hearing   Merits    on    Application    for    Leave   to 

Renew.  —  Where  notice  is  served  to  that  effect,  or  in  the  absence 
of  any  objection  to  want  of  notice,  the  hearing  of  the  application 
for  leave  to  renew  and  the  hearing  of  a  renewed  motion  may  pro- 
ceed together  as  one  proceeding.* 

Practice,  by  shewing  what  new  facts  order.**     Andrews  v.  Cross,  17  Abb.  N. 

are  claimed  to  be  shown  on  the  second  Cas.  (N.    Y.    Supreme   Ct.)   92   [citing 

application,  or  whether  or  not  there  are  Riggs  v.  Pursell,  74  N.  Y.  370;  Smith 

any  new  facts,  is  at  most  an  irregu-  v.  Spalding,  3  Robt.  (N.  Y.)  615]. 

larity  and  does  not  compel  the  court  to  Under  an  order  to  show  cause  why 

refuse  the  order  or  to  vacate  it  after  it  leave  should  not  be  granted  to  review 

is  granted.     Skinner  v.  Steele,  88  Hun  a  motion  once  denied,  the  court  may, 

(N.  Y.)  308.  after  granting  leave,  entertain  the  mo- 

1.  People  V.  Eddy,  3  Lans.  (N.  Y.)  tion  instantfr  if  no  objection  to  want 

82.  of  notice   is  made.     It  is  common  to 

"  It  is  not  unusual  to  move  to  open  give  notice  of  an  application  for  such 
or  reconsider  a  matter  passed  upon  leave  and  in  the  same  notice  to  give 
under  a  previous  motion  and  order  at  notice  of  renewing  such  motion  con- 
special  term,  and  at  the  same  time  to  ditionally  in  case  such  leave  be  granted, 
ask  for  the  relief  the  party  claims  to  be  Fowler  v.  Huber,  7  Robi.  (N.  Y.)  52. 
entitled  to,  and  it  depends  very  much  But  see  Crocker  v.  Crocker,  i  Sheld. 
upon  the  discretion  of  the  special  term  (N.  Y.)  274,  wherein  it  is  held  that 
whether  both  branches  of  the  motion  upon  a  motion  for  leave  to  renew  a  mo- 
shall  or  shall  not  be  heard  together,  tion  the  merits  of  the  main  application 
*  *  *  Usually  they  are  heard  to-  are  not  to  be  investigated  or  deter* 
gether    and    disposed    of    under   one  mined. 
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MULTIFARIOUSNESS  AND  MISJOINDER 

(IN  EQUITY). 

By  Charles  Sumner  Lobingier,  M.A.,  LL.M. 

L   DSFIKITIOK  AHB  HATTJBE,  1 95. 

1.  Difficulty  of  Defining^  \()i, 

2.  Formula  of  Multifariousness^  196. 

3 .  Tests  of  Multifariousness^  197. 

n.  Forms  of  Mvltifabiousitebs,  199. 

1.  Multifariousness  as  to  Matters^  199. 

2.  Multifariousness  as  to  Partie^y  200. 

in.   TEBXIKOLOOT  AKB  DI8TIKGTIOK8,  201.     . 

lY.   BEA80K  rOB  THE  BULE  AOAIKBT  MtTLTIFABIOTJSHESfl,  20I. 

Y.  To  What  Pleadikgb  Applicable,  202. 
YI  Pbateb  fob  Belief  as  Detebmihihg  MvLTiFABiotrsHSS^  203. 

1.  In  General y  203. 

2.  Alternative  Prayer^  204. 

3.  Asking  Impossible  or  Improper  Reliefs  205. 

Yn.   MtTLTIFABIOIJSNESS  UlfDEB  THE  COBE,  2o6. 

Ym  Whek  akb  Whebe  Objectiok  Mat  Be  Baised,  208. 

1.  Not  on  Appeal^  208. 

2.  At  What  Stage  of  Proceedings  in  Trial  Court ^  209. 

a.  In  General y  209. 

b.  Raised  in  Answer y  210. 

IX.  Method  of  Baisiko  the  Objection,  21a 

1.  Demurrer y  210. 

2.  Motion  y  211. 

3.  Plea  or  Answer ^  212. 

X.  Who  Mat  Baise  the  Objectioh,  212. 

1 .  The  Prejudiced  Party ^  212. 

2.  The  Court  Sua  Sponte^  213. 

XI  COKSEaxnBKCES  AHD  COBBECTIOH  OF  MlTLTIFABIOtTSHESa^  2 1 4. 

1.  In  General^  214. 

2.  Amendment y  215. 

3.  Dismissal y  216. 

CROSS-REFERENCES. 

As  to  Multifariousness  in  Pleadings  in  Suits  for  Particular  Reliefs 
see  the  various  titles  in  this  work,  as  CREDITORS' 
BILLS  AND  FRAUDULENT  CONVEYANCES,  vol. 
5»  p.  559;  DIVORCE,  vol.   7,  p.   49;    DOWER,    vol.  7, 
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p.   148;  EQUITABLE  ATTACHMENT,  vol.  7,  p.  793; 

FORECLOSURE   OF  MORTGAGES,    vol.    9,    p.   367; 

INJUNCTIONS,     vol.      10,     p.     869;     PARTITION; 

REDEMPTION;    RESCISSION,    REFORMATION^ 

AND     CANCELLATION;    SPECIFIC   PERFORM- 

ANCE, 
As  to  Joinder  of  Causes  of  Action  at  Law,  see  article  ACTIONS, 

vol.   J,   p.    io8r  and  see  cross-references  under  the   title 

MISJOINDER, 
Multifariousness  in   Indictments  and  Informations,    see   article 

INDICTMENTS,     INFORMATIONS,    AND    COM^ 

PLAINTS,  vol.  10,  p.  535. 
Multifariousness  in  Bill  Seeking  Relief  Against  Executions,  see 

article  EXECUTIONS  AGAINST  PROPERTY,  vol.  8, 

p.  483. 

I  DEFnriTiOK  AHD  Hatitbe  —  1.  Difflonlty  of  Defining.  —  It  is 
not  easy  to  define  the  vice  of  equity  pleading  known  as  multifari- 
ousness. At  the  outset  of  a  quest  for  such  a  definition  one  finds 
the  statements,  repeated  by  the  courts  of  nearly  every  chancery 
jurisdiction,  that  there  is  no  settled  and  inflexible  rule  as  to 
whether  or  not  a  pleading  is  multifarious,^  that  the  question  is 

1.  Ko  InilexiblA  &11I0  ai  to  Multifui-  The  courts,  to  be  sure,  in  deciding 
011SB6H  —  Alabama,  —  Planters*,  etc.,  upon  new  cases,  as  they  present  them- 
Bank  v.  Walker,  7  Ala.  926,  the  court  selves,  are  not  to  disregard  previous 
saying:  **  We  have  repeatedly  had  adjudications.  They  should  be  con- 
occasion  to  remark  upon  the  doctrine  suited  and  followed  as  far  as  may  be 
of  multifariousness,  as  applicable  to  safe,  having  due  regard  to  considera- 
bills  in  chancery,  and  have  heretofore  tions  of  general  convenience  and  the 
shown  the  utter  impracticability  of  important  object  of  advancing  the  ad- 
laying  down  any  general  rules  by  ministration  of  justice,  by  avoiding, 
which,  with  unerring  certainty,  it  may  on  the  one  hand,  the  multiplying  un- 
in  all  cases  be  determined  whether  the  necessary  litigation,  and  on  the  other, 
objection  is  well  taken."  Compart  the  involving  of  siiitors  in  needless 
Kennedy  v.  Kennedy,  2  Ala.  608;  and  oppressive  expenses.  The  diffi- 
Lewen  v.  Stone,  3  Ala.  490.  culty,    indeed    the    impossibility,     of 

California,  ^^  People    v,    Morrill,   26  laying    down    any    rule    or    abstract 

Cal.  361.  proposition    as    to    what    constitutes 

Connecticut.  —  De   Wolf    v,   Sprague  multifariousness,  which  can  be  made 

Mfg.  Co.,  49  Conn.  203.  universally  applicable,  is  conceded  on 

Georgia.  —  Marshall    v.    Means,    12  all  hands."     Johnson,  C,  in  Dunn  v. 

Ga.  65;  Stephens  v.  Whitehead,  75  Ga.  Cooper,  3  Md.  Ch.   Dec.  46.    See  also 

298.  Brian  v.  Thomas,  63  Md.  476. 

Illinois,  —  Baird  v.  Jackson,  98  111.  Massachusetts,  —  White  v.   Curtis,  2 

92;  Sturgeon  v,  Burrall,  i  111.  App.  549.  Gray  (Mass.)  467;    Robinson  v.  Guild, 

Maine,  —  Warren  v,  Warren,  56  Me.  12  Met.  (Mass.)  323. 

368;    Kennebec,  etc.,   R.  Co.  v.  Port-  AfiV^i^aw.  —  Torrent  ».  Hamilton,  95 

land,  etc.,  R.  Co.,  54  Me.  173.  Mich.  159;    Densmore  v.  Savage,   no 

Maryland. — "I   am    quite  satisfied  Mich.  27. 

that  an  examination  of  the  numerous  Mississippi.  —  Georgia    Pac.   R.   Co. 

cases  in   which   this  subject  has  en-  v.   Brooks,  66  Miss.   583;    Roberts  v, 

gaged  the  attention  of  the  courts  will  Starke,  47  Miss.  260;  Butler  v.  Spann, 

show   that  an  effort   to  extract   from  27   Miss.   234;    Hardie   v.    Bulger,   66 

them  any  fixed  and  immutable  princi-  Miss.  577,  the  court  saying:     *'  When 

pie,  as  a  guide  for  all  subsequent  dc-  a  bill  is  or  is  not  multifarious  is  diffi- 

cisions,  will  be  entirely  unsuccessful,  cult    of    determination.      Indeed,  the 
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one  which  must  be  determined  largely  by  the  circumstances  of 
each  particular  case,'  and  even  that  its  determination  is  to  a  cer- 
tain extent  discretionary.* 

2.  FormnlaB  of  Mnltifaxiousiiess.  —  But  in  spite  of  this  unanimity 
of  opinion  regarding  the  absence  of  any  general  rule  as  to  what 
constitutes  multifariousness,  there  are  said  to  be  certain  principles 
and  tests  by  which  that  vice  may  be  discovered  in  a  particular 
case.*     There  is  also  a  time-honored  formula  which  describes 

decisions    upon    the    subject    are    so  619;    Oliver  v.^  Piatt,  3  How.  (U.  S.) 

inharmonious   that   no   rule  upon  the  411 ;  U.  S.  v.  Union  Pac.  R.  Co.,  98  U. 

subject    can    be    said    to    be    clearly  S.  604;    M'Lean  v.  Lafayette  BanlL,  3 

announced."  McLean  (U.  S.)  415;    Chaffin  ».  Hull, 

JVew  Hampshire.  —  Eastman  v.  Sav-  39  Fed.  Rep.  889;    Stafford  Nat.  Bank 

ings   Bank,    58   N.    H.  421;    Abbot  v.  v.  Sprague,  8  Fed.  Rep.  377;    Sheldon 

Johnson,  32  N.  H.  26.  v.  Keokuk   Northern  Line  Packet  Co., 

New  Jersey.  —  Lehigh  Valley  R.  Co.  8  Fed.  Rep.  769;    Central  Pac.  R.  Co. 

V,  McFarlan,  31    N.  J.  Eq.    706,   758;  v.   Dyer,   i   Sawy.  (U.   S.)  641;    Balti- 

Ferry    v.    Laible,   27   N.   J.    Eq.    150;  more,  etc.,  Tel.   Co.  v.  Interstate  Tel. 

Stevens  v,  Bosch,  54  N.  J.  Eq.  59.  Co.,    54    Fed.    Rep.    50;     Barney     v. 

New  York, — Carroll  v.  Roosevelt,  4  Latham,  103  U.  S.  215;  Mills  v.  Hurd, 

Edwr.  Ch.  (N.  Y.)  211.  32  Fed.  Rep.  129;  U.  S.  v.  Curtner,  26 

Pennsylvania.  —  Sheriff  v.  Globe  Oil  Fed.    Rep.    296;    Singer   Mfg.    Co.    v. 

Co.,  7  Phila.  (Pa.)  4.  Springfield  Foundry  Co.,  34  Fed.  Rep. 

South  Carolina.  —  Barkley  r.   Bark-  393. 

ley,   14    Rich.   Eq.   (S.    Car.)   26;    Ed-  England.  —  Dawes  v.  Ridgway,  2  W. 

wards  v.  Sartor,  i  S.  Car.  266.  R.  404;  Coates  v.  Legard,  L.  R.  19  Eq. 

Tennessee.  —  Brown    v.    Johnson,    9  59.     In  Campbell  v.   Mackey,  i  Myl. 

Humph.  (Tenn.)  327;  Bartee  v.  Tomp-  &  C.  603,  Lord  Chancellor  Cottenham 

kins,  4  Sneed  (Tenn.)  623.  used   the   following  language:      **  To 

Texas.  —  Clegg  v,  Varnell,   18  Tex.  lay  down  any  rule  applicable  univer- 

302.  sally,  or  to  say  what  constitutes  mulii- 

Vermont.  —  Wade    v,    Pulsifer,    54  fariousness,  as  an  abstract  proposition, 

Vt.  70.  is,  upon  the  authorities,  utterly  impos- 

Virginia,  —  Alexander     v,    Alexan-  sible.     The  cases  upon  the  subject  are 

dcr.  85  Va.  363;  Washington  City  Sav.  extremely   various,  and  the  court,   In 

Bank   v.   Thornton,   83  Va.    165;    Al-  deciding  them,  seems  to  have  consid- 

mond  V.  Wilson,  75  Va.  623;  Segar  v,  e red  what  was  convenient  in  particular 

Parrish,  20  Gratt.  (Va.)  679.  circumstances,    rather    than    to    have 

West  Virginia. — Oney  v.  Ferguson,  attempted   to  lay  down  any  absolute 

41  W.  Va.  568.  rule." 

United  States.  —  Shields  v.  Thomas,  1.  Stevens  v.  Bosch,  54  N.  J.  Eq.  59; 

18  How.  (U.  S.)  253,  the  court  saying:  Johnson  v.  Brown,  2  Humph.  (Tenn.) 

**  There  is,   perhaps,    no    rule    estab-  327;    Washington  City  Sav.    Bank  v. 

lished   for   the   conducting  of    equity  Thornton,  83  Va.  166;  Wade  v.  Pulsi- 

pleadings    with    reference    to    which  fer,  54  Vt.  70. 

(whilst  as  a  rule  it  is  universally  ad-  8.  Barkley  v.  Barkley,  14  Rich.  Eq. 

mitted)  there  has  existed  less  of  cer-  (S.  Car.)  26;    Ferry  v.  Laible,  27  N.  J. 

tainty  and    uniformity  in   application  Eq.  146;  Stevens  t/.  Bosch,  54  N.  J.  Eq. 

than  has  attended  this  relating  to  mul-  59. 

tifariousness.      This    effect,     Sowing,  8.  *'  Yet   it  will  seldom,  if  ever,  be 

perhaps  inevitably,  from  the  variety  of  found    difficult  to  determine   whether 

modes  and  degrees  of  right  and  inter-  multifariousness  exists  in  the  particu- 

est  entering  into  the  transactions  of  lar  case,  if  we  will  only  bear  in  mind 

life,  seems  to  have  led  to  a  conclusion  these  cardinal  rules  upon  the  subject, 

rendering  the  rule  almost  as  much  an  namely,    that    a   bill   will    always    be 

exception  as  a  rule,  and  that  conclu-  deemed    multifarious    where    several 

sion  is  that  each  case  must  be  deter-  matters  joined  in  the  bill  against  one 

mined     by     its     peculiar     features."  defendant  are  so  entirely  distinct  and 

Compart  Gains  v^  Chew,  z  How.  (U.  S.)  Independent  of  each  other  that  the  de- 
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rather  than  defines  multifariousness,  and  which  declares  that  it 
means  **  the  improper  joining  in  one  bill  of  distinct  and  discon- 
nected matters,  and  thereby  confounding  them/*  *  Other  gen- 
eral formulae  differing  in  phraseology  but  not  greatly  in  substance 
have  been  employed  by  the  courts  in  stating  this  doctrine.* 

3.  Tests  of  Molti&rionsiless.  —  Where  the  vice  is  of  the  first 
form,  viz.,  multifariousness  as  to  matters,  it  is  said  that  **  two 
things  must  cocnur:  first,  the  grounds  of  suit  must  be  different; 
second,  each  ground  must  be  sufficient  as  stated  to  sustain  a 
bill."  '  The  test  in  actions  at  law  as  to  what  matters  may  be 
joined  is  whether  a  single  judgment  might  be  rendered,"*  and 
while  it  is  said  that  the  rule  of  joinder  in  equity  is  not  so  techni- 
cal and  precise  as  at  law,^  still  it  has  been  held  that  matters 
which  are  entirely  disconnected,  such  as  distinct  injuries,  may 
no  more  properly  be  joined  in  chancery  than  at  law.®  Hence,  a 
test  sometimes  employed  is  whether  the  causes  of  action  united 
in    the    bill  require  separate  proofs  and  decrees  ^  or  separate 

fendant  will  be  compelled  to  unite,  in  v.  }iew  Jersey  Zinc,  etc.,  Co.,  43  Fed. 

his  answer  and  defense,  different  mat*  Rep.   548;    Copen  v.  Flesher,   i  Bond 

ters    wholly    unconnected    with    each  (U.  S.)  444. 

other,  and  as  a  consequence  the  proofs  8.  Othiar    Fomulas. —  "  Multifarious- 

applicable  to  each  would  be  apt  to  be  ness  consists  in    stating  against   the 

confounded  with  each  other,  and  great  same  party  two  or  more  independent 

delays  might  be  occasioned  respecting  causes  of  action  in  the  same  bill,  or  it 

matters  ripe  for  hearing  by  waiting  for  may  consist  in   stating  one  or  more 

proofs  as  to  some   other   matter  not  causes  of  action  against  a  portion  of 

ready   for  hearing;    or  again,    where  the  defendants  and  another  cause  of 

there  is  a  demand  of  several  matters  action  against  another  portion  of  the 

of  a  distinct  and  independent  nature,  defendants.'*     Church   v.  Citizens  St. 

in   the  same  bill,   rendering  the   pro-  R.  Co.,  78  Fed.  Rep.  526. 

ceeding  oppressive   because  it   would  "A   bill  is  multifarious  where  sev. 

tend  to  load  each  defendant  with  an  eral   plaintiffs    demand,    by  one   bill, 

unnecessary  burden  of  costs  by  swell-  several  matters,  entirely  distinct  &nd 

ing  the  pleadings  with  the  statement  separate;    or  where,  in  the  same  bill, 

of  the  several  claims  of  the  other  de*  several  matters  of  distinct  natures  are 

fendants,  with  which  he  has  no  con-  demanded    against    different    defend- 

nection.*'     Alexander  v.  Alexander,  85  ants;     but     where     all    the    matters 

Va.  353.  charged     constitute     but    one    whole 

1.  This  is  [the  definition  usually  transaction,  then  the  bill  is  not  multi- 
given  by  the  text  writers.  See  Story's  farious,  and  all  the  parties  mixed  up 
Eq.  PI.  (9th  ed.),  §  271;  Daniell's  in  the  transaction,  and  having  an  in- 
Chancery  Pr.  (5th  ed.)  334.  terest  in  the  subject-matters,  must  be 

It  has  been  adopted  In  the  following  made  parties,  to  avoid  multiplicity  of 

cases:  suits.'*     Ayers  v,  Wright,  8  Ired.  Eq. 

Connecticut.  —  Wells     v.    Bridgeport  (N.    Car.)    229.     See    also    Walker  v. 

Hydraulic  Co.,  30  Conn.  316,  Powers,  104  U.  S.  245. 

Georgia.  —  Nail  1/.  Mobley,  9  Ga.  278.  S.  Brown  r.  Guarantee  Trust,  etc., 

Illinois,  —  Sherlock  v,  Winnetka,   59  Co.,  t28  U.  S.  403;  Allen  v,  Fairbanks, 

111.  401.  45  Fed.  Rep.  445;  McMahon  v,  Thorn- 

Mississippi.  —  Darcey    v.    Lake,     46  ton,  4  Mont.  46;  Bedsole  r.  Monroe,  5 

Miss.  115;    Morris  v,  Dillard,  4  Smed.  Ired.  Eq.  (N.  Car.)  313. 

ft  M.  (Miss.)  643.  4.  McDaniel  v.  Caler,  2t  N.  H.  230. 

Virginia,  —  Porter  v.  Robinson,  (Va.  .     6.  Marselis    v,    Morris    Canal,   etc., 

1895)  22  S.  E.  Rep.  844.  Co.,  I  N.  J.  Eq.  31. 

United  States. — Walker  v.  Powers,  6.  Glamorgan  v.  Guisse,  t  Mo.  14I. 

104  U.  S.  251;    Lehigh  Zinc,  etc.,  Co.  7.  Walker  v.  Powers,  104  U.  S.  245; 
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defenses.*  Still  another  test,  and  one  more  frequently  employed 
than  those  above  mentioned,  is  whether  the  bill,  fairly  construed, 
shows  a  single  object  and  seeks  to  enforce  one  general  and  com- 
mon right.*    A  complete  and  satisfactory  test  would  probably 

Holton  V.  Wallace,  66  Fed.  Rep.  409;  etc.,   R.  Co.,  Freem.  (Miss.)  70;    Mc- 

Lewis    V.   Loper,   47   Fed.    Rep.   259;  Gowan  v  McGowan,  48  Miss.  553. 

Dunn     V.    Adams,    3a     New     Bruns.  Missouri,  —  Martin  v.  Martin,  13  Mo. 

267.  36;    Rosenstein    v,    Missouri   Pac.    R. 

1.  Gamewell  Fire- Alarm  Tel.  Co.  v,  Co..  16  Mo.  App.  225;  Boggess  v.  Bog- 

Chillicothe.  7  Fed.  Rep.  351.  gess,  127  Mo.  305. 

8.  Existence  of  One  Common  Sight  ai  a  Nfw  Hampshire,  —  Chase  v,  Searles, 

Test  —  Alabama,  —  Collins   v,  Stix,  96  45  N.  H.  511. 

Ala.  338;    Larkios  v.   Biddlc,  21  Ala.  New  Jersey,  —  Hicks  v.  Campbell,  19 

252;  Randle  v.  Boyd,  73  Ala.  282.  N.  J.  Eq.  183. 

Connecticut,  —  Wells    v.    Bridgeport  New  York,  —  Boyd  v,  Hoyt,  5  Paige 

Hydraulic  Co.,  30  Conn.  316.  (N.  Y.)  65;    Thomas  v.  Thomas,  9  N. 

Florida,  —  Robinson    v,    Springfield  Y.  App.    Div.  487;    Wood   v,   Sidney 

Co.,  21  Fla.  203;    Deans  v,  Wilcoxon,  Sash,    etc.,  Co.,   92  Hun  (N.   Y.)  22; 

25     Fla.    980.       Compare    Hayden    v.  Bates  v,  Plonsky,  62  How.  Pr.  (N.  Y. 

Thrasher,  18  Fla.  795  Supreme  Ct.)  429. 

Georgia,  —  Wynne    v,    Lumpkin,   35  North  Carolina,  —  Robertson  v,  Stev- 

Ga.  2od;   Clary  v,  Haines,  61  Ga.  520,  ens,- 1  Ired.  Eq.  (N.  Car.)  247;  Watson 

the  court  saying:    "  Was  the  bill  mul-  v.  Cox,  i  Ired.  Eq.  (N.  Car.)  389. 

tifarious?     Both  executions   were   be-  South   Carolina ,  —  Ragsdale  v, 

tween  the  same  parties,  levied  by  the  Holmes,  i  S.  Car.  91. 

same  officer,  on  the  same  property,  and  Tennessee,  —  Neal   v.  Read,  7  Baxt. 

were  subject  to  the  same  objections.  (Tenn.)  333;     Johnson    v.    Brown,    2 

The  relief  prayed  against  one  and  the  Humph.  (Tenn.)  327. 

grounds  thereof  were  identical  with  the  Vermont,  —  Smith    v.    Scribner,    59 

relief    prayed  against    the  other  and  Vt.  96. 

the  grounds  thereof.    The  bill  sought  Virginia,  —  Thomas  v,  Sellman,  87 

to  ward  off.  by  the  same  means,  two  Va.  683. 

blows,    with    two    like    instruments,  Wisconsin.  —  Douglas      County      v. 

aimed  by  the  same  parties  at  the  same  Walbridge,  38  Wis.  179. 

object.     To  exact  a  unity  in  the  bill  United  States.  —  Duff    v.    Wellsville 

more  strict  than  (his  would  be  to  go  be-  First    Nat.    Bank,   13   Fed.    Rep.    65; 

yond  the  sticklers  for  the  dramatic  uni-  Woodruff  t^.  North  Bloomfield  Gravel 

ties  —  the  classical  purists  in  dramatic  Min.  Co.,   16  Fed.  Rep.  25;    Norris  v.. 

composition,  who  are   to  be  satisfied  Haggin,  28    Fed.   Rep.   27c;    Potts  v. 

with  nothing  less  than  complete  unity  Hahn.    32    Fed.    Rep.   660;     Western 

of  time,  of  place,  and  of  action.     May  Land,  etc.,  Co.  v.  Guinault,  37  Fed. 

not  he  who  attacks  with  a  double  bar-  Rep.    523;     Rosenstein    v.    Burns,   41 

rel  be  resisted  just  as  if  he  shot  with  a  Fed.  Rep.  841;    Osborne  v.  Wisconsin 

single  barrel?  *'  Cent.  R.  Co..  43  Fed.  Rep.  824;  Hart- 

Illinois.  —  Merchants  Nat.   Bank  v,  ford  F.  Ins.  Co.  v,  Bonner  Mercantile 

Hogle.  25  111.  App.  543.  Co.,  44  Fed.  Rep.  151;    Northern  Pac. 

Maine.  —  Kennebec,  etc.,  R.  Co.  v.  R.  Co,  v.  Walker,  47  Fed.   Rep.  681: 

Portland,   etc..   R.   Co.,   54   Me.    173;  Chase    v.   Canon,  47   Fed.    Rep.  674; 

Brown  v.  Haven,  12  Me.  164;  Bugbee  Alma  First  Nat.   Bank   v.    Moore.   48 

V.  Sargent,  23  Me.  269.  Fed.   Rep.   799;    Pullman  v.  Stebbins, 

Maryland,  —  Doub  v,  Barnes,  I  Md.  51    Fed.    Rep.    10;    Eastern   Building, 

Ch.  127;  Young  V,  Lyons,  8  Gill  (Md.)  etc.,  Assoc,   v.   Denton.  65   Fed.   Rep. 

162;   Kunkel  v,  Markell,  26  Md.  390.  569;  U.  S.  v.  Flournoy  Live  Slock,  etc., 

Massachusetts,  —  While   v.    Bigelow,  Co.,   6g  Fed.    Rep.   886;     Hayden    v. 

154  Mass.  593;  Dimmock  v,  Bixby,  20  Thompson,  71  Fed.  Rep.  60;  Gaines  v. 

Pick.  (Mass.)  368.  Mausseaux,    i     Woods    (U.    S.)    118; 

Michigan.  —  Wheeler      v.      Clinton  Giveen  v.  Smilh,  i  Hask.  (U.  S.)  358, 

Canal  Bank,  Harr.  (Mich.)  449.  10  Fed.  Cas.  No.  5,467. 

Mississippi.  —  Richardson  v.  Brooks,  New  Brunstttick,  —  Dunn  v.  Adams, 

52  Miss.   118;    Garrett  v,  Mississippi,  32  New  Bruns.  267. 
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require  a  combination  of  the  foregoing,  and  this  has  indeed  been 
made  by  some  of  theauthoiities.^ 

n.  FOBMS  OF  MvLTiFABiotTSirEBS  —  1.  Multifariousness  as  to  Kat- 
ters,  —  The  attempt  to  frame  a  general  definition  of  multifarious- 
ness has  led  to  a  recognition  of  the  fact  that  there  are  at  least 
two  general  and  distinct  forms  of  this  vice.*     The  first  form  con- 

1.  "  With  respect  to  the  objection  of  referred  to."  Von  Auw  v.  Chicago 
multifariousness,  I  have  examined  the  Toy,  etc.,  Co.,  6q  Fed.  Rep.  448.  See 
numerous  decisions  to  which  I  was  the  application  of  the  rule  changed  in 
referred  at  the  argument,  and  there  Africa  v.  Knoxville,  70  Fed.  Rep.  739; 
would  seem  10  be  some  confusion  with  U.  S.  v,  Guglard,  79  F'ed.  Rep.  21. 
respect  to  what  constitutes  multifari-  8.  Two  Khids  of  Mnltilitfionsiiais. —  In 
ousness  in  a  bill.  The  rule  of  multi-  Gartland  v.  Nunn,  11  Ark.  720,  the 
fariousness  has  recently  been  summed  court  observed:  "The  only  way  of 
up  in  Gibson's  Suits  in  Chancery,  reconciling  the  authorities  upon  the 
§  292  {quoted  in  i  Beach,  Mod.  Eq.  subject  is  by  adverting  to  the  fact 
Prac,  §  129),  in  a  manner  which  com-  that  although  the  books  speak  gen- 
mends  itself  to  my  judgment.  He  erally  of  demurrers  for  multifarious- 
says  that  to  make  a  bill  demurrable  ness,  yet  in  truth  such  demurrers  may 
for  multifariousness  it  must  contain  all  be  divided  into  two  kinds:  i.  Fre- 
of  the  following  characteristics:  First,  quently  the  objection  raised  to  the 
two  or  more  causes  of  action  must  be  bill,  though  termed  *  multifariousness,' 
joined  against  two  or  more  defendants,  is  in  fact,  properly  speaking,  a  mis- 
second,  these  causes  of  action  must  joinder;  that  is  to  say,  the  cases  or 
have  no  connection  or  common  origin,  claims  asserted  in  the  bill  are  of  so 
but  be  separate  and  independent;  third,  different  a  character  that  the  court  will 
the  evidence  pertinent  to  one  or  more  of  not  permit  them  lo  be  litigated  in  one 
the  causes  must  be  wholly  impeitinent  record.  It  may  be  that  the  plaintiffs 
as  to  the  other  or  others;  fourth,  one  or  and  the  defendants  are  parties  to  the 
more  of  the  causes  of  action  must  be  whole  transactions  which  form  the  sub- 
capable  of  being  fully  determined  with-  ject  of  the  suit,  but  nevertheless  those 
out  bringing  in  other  cause  or  causes  to  transactions  may  be  so  dissimilar  that 
adjust  any  of  the  legal  or  equitable  the  court  will  not  allow  them  to  be 
rightsof  the  parties;  fifth,  the  decree  as  joined  together,  but  will  require  dis- 
to  one  or  more  of  the  separate  or  inde-  tinct  records.  2.  But  what  is  more 
pendent  causes  must  be  conclusive  familiarly  understood  by  multifarious- 
against  one  or  more  of  the  defendants,  ness,  as  applied  to  a  bill,  is  where  a 
and  the  decree  proper  as  to  the  other  party  is  brought  as  a  defendant  upon 
cause  or  causes  must  be  conclusive  a  record  with  a  large  portion  of  which, 
against  the  other  defendants  or  defend-  and  of  the  case  made  by  which,  he  has 
ant;  sixth,  the  relief  proper  against  one  no  connection  whatever.  In  such  a 
or  more  of  the  defendants  on  one  or  case  he  has  a  right  to  demur  (and  so 
more  of  the  separate  and  independent  the  old  form  of  demurrer  was)  and  to 
causes  of  action  must  be  distinct  from  state  the  evil  of  thus  uniting  distinct 
the  relief  proper  against  the  other  de-  matters  in  one  record  to  be  that  it  put 
fendan  tor  defendants  of  the  other  cause  the  parties  to  great  and  useless  ex- 
of  action;  seventh,  the  satisfaction  of  pense.  Such  an  objection  could  have 
the  proper  decree  by  any  of  the  defend-  no  application  to  the  case  of  a  mere 
ants  to  the  extent  of  his  alleged  liability  misjoinder  of  different  causes  of  action 
on  any  one  or  more  of  the  distinct  causes  between  the  same  parties,  plaintiffs 
of  action  must  not  be  a  satisfaction  of  a  and  defendants,  and  none  others.  See 
proper  decree  against  the  other  defend-  Story's  Eq.  PI.,  pp.  406,  407.**  See 
ant  or  defendants  on  the  other  cause  or  also  Brown  v.  Buckner,  86  Va.  612; 
causes  of  action;  and  eighth,  the  muU  Miller  v.  Harris,  9  Baxt.  (Tenn.)  loi. 
tifariousness  must  be  apparent,  and  '*  It  sometimes,  therefore,  means 
the  misjoinder  of  distinct  causes  of  ac-  misjoinder  of  causes  of  action,  and 
tion  manifest.  If  this  be  the  correct  sometimes  misjoinder  of  parties.  See 
doctrine  upon  the  subject,  this  bill  Daniell's  Ch.  Pr.  384,  385;  Story's  Eq. 
cannot  be  held  to  be  multifarious  PI.,  §§  271,  530,  and  note  6.  In  the 
under  the  seventh  subdivision  before  present  case  there  is  a  misjoinder  of 
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sists  in  uniting  in  the  same  bill  distinct  and  disconnected  subjects, 
matters,  or  causes.  *  This  by  some  authorities  has  been  termed 
more  properly  misjoinder.*  In  some  states  it  has  been  permitted 
by  statute.* 

2.  MaltifarioTumeia  as  to  PartieB.  —  The  other  form  of  multifari- 
ousness, and  the  one  which  is  said  to  be  more  properly  such,  con- 
sists in  joining  in  the  same  suit,  either  as  complainants  or  defend- 
ants, parties  who  are  without  a  common  interest  in  the  subject 
of  the  litigation  and  have  no  connection  with  each  other.*     In 

neither."       Wales     v.     Newbould,    9  after  the  defendant   has  allowed   the 

Mich.  45.  cause  to  proceed  to  hearing,  refuse  re- 

1.  Vint    Torm    of   Mvlti&rioiiiiiaH —  lief  on  this  technical  objection."    See 

Maine,  —  Weston  v,  Blake«  61  Me.  452,  also  Durling  v,  Hammar.  20  N.  J.  £q. 

the  court  saying:    *'  It  is  said  that  the  227;  i  Daniell's  Chancery  Pr.  335. 

bill   is    multifarious.     We  think    not.  In  Campbell  v,  Mackay,  i  Myl.  &  C. 

A  bill  is  multifarious  only  when  sepa«  618,  Lord  Chancellor  Cottenham  said: 

rate  and  distinct  causes  of  relief  are  '*  Frequently     the     objection     raised, 

joined  which  ought  not  to  be  joined,  though  termed  *  multifariousness/  is. 

This  seldom  happens;    hence  the  ob-  in  fact,  more  properly  misjoinder;  that 

jection  that  a  bill  is  multifarious  is  not  is  to  say,  the  cases  or  claims  united  in 

often  sustained.     We  think  there  is  no  the  bill  are  of  so  different  a  character 

such  misjoinder  in  this  bill.     On  the  that  the  court  will  not  pepnit  them  to 

contrary,    we    think    the     defendants  be  litigated  in  one  record.     It  may  be 

might  well  have  complained   if  each  that  the  plaintiffs  and  defendants  are 

distinct  contract  mentioned  in  the  bill  parties  to  the  whole  of  the  transactions 

had  been  made  the  ground  of  a  sepa-  which  form  the  subject  of  the  suit,  and 

rate  suit.     The  demurrers  are  not  sus-  nevertheless  those  transactions  may  be 

tained,  therefore,  on  the  ground  that  so  dissimilar  that  the  court  will  not 

the  bill  is  multifarious."  allow  them  to  be  joined  together,  but 

Maryland,  —  Williams    v.    West,     s  will    require    distinct     records.       But 

Md.  174;  Wilson  v,  Wilson^  23  Md.  162.  what  is  more  familiarly  understood  by 

Missouri,  —  Clamorgan  v,  Guisse,  i  the    term    'multifariousness,'    as   ap- 

Mo.  141,  holding  that  several  injuries  plied  to  a  bill,  is  where  a  party  is  able 

by  separate  individuals  could  not  be  to  say  he  is  brought  as  a  defendant 

joined  as  causes  of  action.  upon  a  record  with  a  large  portion  of 

New  Hampshire.  —  Whitten  v.  Whit-  which,    and    of    the    case     made    by 

ten,  36  N.  H.  326.  which,    he   has    no  connection    what- 

New  Jersey,  —  Emans  v,  Emans,  13  ever." 

N.  J.  Eq.  205.  8.  Georgia  Pac.  R.  Co.  v.  Brooks,  66 

New    K<?ri.  — Swift    v,   Eckford,    6  Miss.    583     (construing    Code     Miss., 

Paige  (N.  Y.)  22.  §1886);  Doherty  v,  Stevenson,  i  Tenn. 

United  States,  —  McDonnell  r.  Eaton,  Ch.     518     (construing    Code     Tenn., 

18  Fed.  Rep.  710;    Ziegler  v.  Lake  St.  §  4327). 

El.  R.   Co.,  76  Fed.  Rep.  662;    Sioux  4.  Bisoonaeoted  Parties  —  Alabama, — 

City    First   Nat.    Bank    v,  Peavey,   75  Mcintosh  v,  Alexander,  16  Ala.  87. 

Fed.  Rep.  154.  Michigan,  —  Taylor     v.      King.      3a 

England.  —  Ward     v.     Northumber-  Mich.  42;  Hunton  v.  Piatt,  11  Mich.  264. 

land,  2  Anstr.  469.  Missouri,  —  Bobb    v.    Bobb,    8    Mo. 

8.  Misjoinder  DistiBgiiishod  from  Mnl*  App.  257. 

tifttrioasnoH.  —  Miller     v.     Harris,     9  New  Jersey.  —  Crane  z/.  Fairchild,  14 

Baxl   (Tenn.)  loi;  Brown  v.  Buckner,  N.  J.  Eq.  76;  Marselis  v,  Morris  Canal, 

86  Va.  612;    Green  v.  Richards,  23  N.  etc.,    Co.,    i    N.  J.    Eq.  31;    Ferry  v, 

J.    Eq.    32,    wherein   the  court  said:  Laible,   27   N.   J.    Eq.    146;    BoUes   v, 

**  The  bill  is  not   multifarious.      The  Bolles,  44  N.  J.  Eq.  385. 

uniting  these  two  contracts  in  one  bill  Ohio.  —  State  v.  Ellis,  10  Ohio  456. 

may  be  a  misjoinder,  and  the  bill,  if  it  Oregon.  —  White  v,  Delschneider,  1 

had    been   demurred   to,    might    have  Oregon  254. 

been  held   bad.     But  in  this  case  the  Pennsylvania,  —  Sheriff  «/.  Globe  Oil 

error  is  not  such  that  the  court  will,  Co.,  7  Phila.  (Pa.)  4. 

200  Volume  XIV. 


BMMii  tor  MUL  TIFARJOUSNESS.  Eide  AgainBt. 

order  to  complain  successfully  of  multifariousness  in  this  form,  a 
defendant  must  show  that '*  he  is  brought  as  a  defendant  upon 
a  record  with  a  large  portion  of  which,  and  of  the  case  made  by 
which,  he  has  no  connection  whatever."  *  But  a  bill  is  not  so 
multifarious  where  complainants  have  a  common  interest  as  to 
the  point  at  issue,  though  their  claims  are  in  a  sense  distinct.* 
For  a  treatment  of  parties  in  equity,  see  article  Parties. 

m  Texmihologt  AHD  Distuigtiohb.  —  The  word  "  multifari- 
ous,*' while  commonly  confined  to  equitable  proceedings,  is  some- 
times applied  also  to  common-law  actions.'  The  more  usual  and 
proper  common-law  term,  however,  is  "misjoinder;"  but  that  has 
also  a  place  in  the  nomenclature  of  chancery  practice,  being 
applied  to  the  improper  union  of  causes  as  distinct  from  that  of 
parties.*  Misjoinder  in  equity  is  therefore  a  species  of  multifari- 
ousness.* Under  the  code  practice  the  terms  "  multifariousness" 
and  "  misjoinder**  are  often  used  indiscriminately  to  express  the 
same  idea,*  though  the  word  "  misjoinder  *'  is  the  more  common 
under  that  system.  "^  But  owing  to  the  use  of  the  latter  term  in 
the  two  senses  above  noticed,  it  is  desirable  to  retain  the  word 
"  multifariousness  *'  under  the  new  procedure,  and  this  is  frequently 
done.® 

IV.  BEACM)K  foe  the  BtJLE  AeAlKBT  HtTLTIPABIOTTBirEBS.  —  Appli- 
cations of  the  rule  regarding  multifariousness  will  be  made  more 

Tennessee,  —  Allison     v.     Davidson,  no  interest  a  party  who  has  an  interest 

(Tenn.  1896)  39  S.  W.  Rep.  905.  in  a  distinct  question  or  litigation  in 

United  States,  —  U.  S.  i/.  Alexander,  the    same    bill."      Durling   v.    Ham- 

4    Cranch    (C.    C.)    311;    Hayden    -v,  mar,  20  N.  J.  Eq.  220.     See  also  Green 

Thompson,  67  Fed.  Rep.  273.  v.   Richards,  23  N.  J.  Eq.  33;    Miller 

1.  Lord     Cottenham     in     Campbell  v.  Harris,  9  Baxt.  (Tenn.)  loi;  Brown  r. 

V,  Mackay,  i  Myl.  &  C.  618;  Ferry  v,  Buckner,   86    Va.    615;     Campbell    v, 

Laible,   27    N.  J.   Eq.    146;    Bolle?   v,  Mackay,  i  Myl.  &  C.  603. 

Holies,  44  N.  J.  Eq.  385.  6.  See  supra^  II.  Forms  of  Multifari* 

S.  Randle    v,    Boyd,    73    Ala.    282;  ousness, 

Thomas    v.   Mason.   8  Gill.   (Md.)   i;  6.  Bliss,    Code    Pleading   (2d    ed.), 

Carey  v.  Coffee-Stemming  Mach.  Co.,  §  289. 

(Va.  1894)  20  S.  E.  Rep.  978,  where  a  7.  Hastings  First  Nat.  Bank  v.  Lam- 
number  of  stockholders  joined  in  a  bill  bert,  63  Minn.  263;  Bliss,  Code  Plead- 
against  the  corporation  for  accounting,  ing  (2d  ed.),  «^  289. 
alleging  fraud  in  obtaining  their  re-  8.  Behlow   v.  Fischer,   T02  Cal.  209; 
spective  subscriptions.  Wilson  t^.  Castro,  31  Cal.  421;  Mullen 

8.  Sec  Virginia  F.  &  M.  Ins.  Co.  v,  v.  Hewitt,   103  Mo.  639;    Mayberry  v, 

Saunders,  86  Va.  969;    Willey  v.  Car-  McClurg,  51   Mo.  256;    Clark  v.  Cove- 

penter,  64  Vt.  212.  nant   Mut.    L.    Ins.  Co.,  52   Mo.  272; 

4.  *•  The   question   of    multifarious-  Emery  v,  Erskine,  66  Barb.  (N.  Y.)  9; 

ness  is  on  two  grounds.     One  is  that  Hegi^e  v.  Hill,  95  N.  Car.  303;  Suber 

the  complainant  prays   first  that  her  r.  Allen,  13  s.  Car.  322;  National  Bank 

title   to  pne  half  of  this  property  as  v.   Texas   Invest.    Co.,    74    Tex.   421; 

eestui  que  trust  may  be  decreed  and  Douglas  County  v,  Walbridge,  38  Wis. 

established,  and  also  that  it  may  be  179. 

partitioned,  and  one-half  set  off  to  her  If  Both  Termi  Be  Used  it  should  be 

by  metes  and  bounds.    This,  if  wrong,  made  plain  that. misjoinder  is  used  in 

is  not  strictly  multifariousness,  but  a  its  chancery  and  not  its  common-law 

misjoinder.     It  does  not  involve  in  liti-  sense.     It  is  soused  in  this  article,  and 

gation  on  a  question  in  which  he  has  the  combined   phrase   "  multifarious- 
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intelligently  when  the  object  and  reason  of  the  rule  are  under- 
stood. The  reason  most  often  given  in  the  books  is  the  desire 
**  to  protect  a  defendant  from  unnecessary  expense."  *  Another 
purpose  is  to  serve  the  convenience  of  the  defendant  and  to  avoid 
compelling  him  to  present  unnecessary  defenses,*  or  to  compli- 
cate his  defense  by  combining  matters  which  have  no  necessary 
connection  with  each  other.*  Some  courts  have  so  emphasized 
this  feature  as  to  make  the  rule  merely  one  of  convenience,  and 
apply  or  withhold  it  according  as  the  parties  would  be  most 
accommodated.* 

y.  To  What  Pleadikgs  Applicable  —  sm,  Poution,  or  compiaiiit.  — 

The  term  "multifariousness'*  is  usually  applied  only  to  the  bill, 
or,  under  the  code  practice,  to  the  petition  or  complaint.  And 
where  the  bill  is  involved  the  court  can  look  no  further  and  will 

ness  and  misjoinder  "  is  intended  to  Turner  v.  American   Baptist  Mission- 
cover   the   entire   subject   of    the   im-  ary   Union,    5    McLean    (U.    S.)    344; 
proper  union  of  causes  or  parties  in  Hayes  v,  Dayton,  8  Fed.  Rep.  703. 
equitable  proceedings.  8.  "  It  may  be  drawn  from  the  cases, 

1.  Economy.  —  Lord  Chancellor  Cot-  and  is  in  accordance  with  the  reason  of 

tenham  in    Atty.-Gen.  v.   Cradock,   3  the  rule,  that  the  test  of  multifarious- 

Myl.  &  C.   85,  quoted   in  Kennedy  v.  ness  is:    What  is  the  burden  imposed 

Kennedy,  2  Ala.  611.     See  also  Butler  on  the  defendant?   to  what  defense  is 

V,  Spann,  27  Miss.  234.  he  forced?  can  he  make  one  defense  to 

"Yet  it  will  seldom,  if  ever,  be  the  whole  bill?*'  Gamewell  Fire- 
found  difficult  to  determine  whether  Alarm  Tel.  Co.  v.  Chillicothe,  7  Fed. 
multifariousness  exists  in  the  particu-  Rep.  351. 

lar  case,  if  we  will  only  bear  in  mind  "  The  question  in  all  cases  where  the 

these  cardinal  rules  upon  the  subject,  objection  is  interposed  is  whether  the 

namely,    that    a    bill    will   always   be  court  can  accord  full  and  substantial 

deemed     multifarious    where    several  relief  to  all  parties  in  interest  without 

matters  joined  in  the  bill  against  one  embarrassing  the  chances  for  defense.*' 

defendant  are  so  entirely  distinct  and  Wade  v.  Pulsifer,  54  Vt.  45.     Compare 

independent  of  each  other  that  the  de-  U.  S.  v.   Union  Pac.  R,  Co.,  98  U.  S. 

fendant  will  be  compelled  to  unite,  in  604. 

his  answer  and  defense,  different  mat-  8.  Williams  v.  West,  2  Md.  1^4. 

ters    wholly    unconnected    with    each  4.  '*  Courts,    in     dealing    with    this 

other,  and  as  a  consequence  the  proofs  question,  look  particularly  to  conven- 

applicable  to  each  would  be  apt  to  be  ience  in  the  administration  of  justice; 

confounded  with  each  other,  and  great  and  if  this  is  accomplished  by  the  mode 

delays  might  be  occasioned  respecting  of  proceeding  adopted,  the  objection  of 

matters  ripe  for  hearing  by  waiting  for  multifariousness  will  not  lie,  unless  the 

proofs   as  to  some   other   matter   not  course   pursued  is  so  injurious  to  one 

ready   for  hearing;    or  again,    where  party   as   to    make   it-  inequitable    to 

there  is  a  demand  of  several   matters  accomplish  the  general  convenience  at 

of  a  distinct  and  independent  nature  his  expense.     So  that  when  we  look  to 

in  the  same  bill,   rendering    the   pro-  see  if  a  bill  is  multifarious,  the  first 

ceeding  oppressive   because   it  would  question  to  be  determined  is,  does  the 

tend  to  load  each  defendant  with  an  bill  propose  to  reach  the  end  aimed  at 

unnecessary  burden  of  costs  by  swell-  •  in  a  convenient  way  for  all  concerned  ? 

ing  the  pleadings  with  the  statement  And  if  the  mode  adopted  does  accom- 

of  the  several  claims  of  the  other  de-  plish  the  end  of  convenience,  then  the 

fendants,  with   which  he  has  no  con-  question  arises,  is  any  one  hurt  by  it, 

nection."     Alexander  v.  Alexander.  85  or  so  injured  as  to  make  it  unjust  for 

Va.  353.     See  also  the  expressions  of  the    suit    to   be    maintained    in    that 

the  courts  in    Droste  v.   Hall,  (N.    J.  form  ?  "     County  School  Board  v.  Far- 

1894)  29  Atl.  Rep.  437;  Lehigh  Valley  ish,  92  Va.  156.     See  to  the  same  effect 

R.  Co.    V,  McFarlan,  31  N.  J.  Eq.  730:  Staude  v.  Keck,  92  Va.  544. 
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not  consider  the  answers  or  proofs.  * 

Bnt  a  Groie-bill  may  be  also  multifarious,  and  will  be  so  if  it 
embraces  matters  not  included  in  the  original  bill.* 

Plea.  —  So  the  term  "multifarious"  is  properly  applied  to  the 
plea  in  chancery  where  that  instrument  contains  more  than  one 
defense.'  But  a  plea  is  not  multifarious  because  it  negatives 
various  averments  in  the  bill  charging  fraud.*     See  article  Pleas 

IN  Equity. 

VI.  PSATEB  POB  BELXEP  AS  DSTEBKIHIKe  MVLTIFABIOUBHESS  — 

1.  In  General  —  While  it  is  said  that  the  question  whether  or 
not  a  bill  is  multifarious  depends  upon  its  allegations,  and  not 
upon  its  prayer,*  still  it  seems  that  the  prayer  may  be  considered 
in  determining  the  question. •  An  erroneous  prayer  will  not,  as 
a  rule,  render  the  bill  multifarious,''  nor  will  the  fact  that  the 
prayer  seeks  different  kinds  of  specific  relief,  provided  they  all 
relate  to  the  same  subject-matter  *  or  are  incidental  thereto.* 
Indeed,  it  has   been   held  that  special  relief  might  be  prayed 

1.  Halstead  v,  Shepard,  23  Ala.  5 58.  is  not  well  taken.     The  charges  In  the 

8.  Hildebrand   v,  Beasley,  7  Heisk.  bill  to  support  the  allegation  of  fraud 

(Tenn.)  121.  must  be  met  in  the   plea.     Mitf.  Ch. 

8.  MnltifBrionsnesi  in   Plea. —  Rhode  PI.  240,  271.     They  may  be  met  by  a 

Island  V.  Massacliusetts,  14  Pet.  (U.  S  )  general  denial  (no  matter  how  general). 

210;    Porter  v.  Young,  85  Va.  49,  the  provided   it  be   sufficient    to    put   the 

court    saying:     "  This    plea,    as    the  charges  of  fraud  contained  in  the  bill 

learned  counsel  for  the  appellee  con-  in  issue.     Mitf.  Ch.  PI.  244.     It  is  no 

tend,  was  rightly  overruled  for  three  ground  of  objection  that  the   denials 

reasons,  viz.:    (i)  That  it  raises  an  in-  are  explicit  and  particular.     Bogardus 

definite  number  of  issues,  and  is  there-  v.  Trinity  Church,  4  Paige  (N.  Y.)  195. 

fore  multifarious,  according  to  the  rule  They  merely  put  the  fraud  in  issue.** 

of  equity  pleading  which  provides  that  Harrison  v.  Farrington,  38  N.  J.  Eq. 

every  plea  must  rest  the  defense  upon  358. 

a  single  point,  which  of  itself  creates  a  5.  Washington   City    Sav.    Bank   v. 

bar    to    the    matter    to     which    it    is  Thornton,   83  Va.    157;    Nunnally    v. 

pleaded.     2  Rob.  (old)  Pr.  303."  Strauss,  94  Va.  255. 

In  Rhode  Island  z/.  Massachusetts,  T4  6.  Prayer  Ck>iiBidered.  —  *' Whether  a 
Pet.  (U.  S.)  259,  the  court  said:  **  The  bill  is  multifarious  or  not  does  not  de- 
plea  put  in  by  the  defendant  cannot  pend  on  the  statements  alone  which  it 
be  sustained,  even  if  this  were  to  be  contains,  but  also  upon  the  prayer  for 
treated  as  a  suit  between  individuals  relief.  For  instance,  if  a  bill  was  filed 
and  tried  by  the  ordinary  rules  of  by  two,  to  recover  a  joint  demand,  and 
chancery  pleading.  It  is  multifarious,  it  also  contained  a  statement  of  facts 
and  on  that  account  ought  to  be  over-  that  would  entitle  one  of  the  complain- 
ruled.  It  is  a  general  rule  that  a  plea  ants  to  a  separate  demand  against  the 
ought  not  to  contain  more  defenses  same  defendant,  but  no  relief  was 
than  one.  Variour.  facts,  therefore,  prayed  in  regard  to  the  separate  de- 
can  never  be  pleaded  in  one  plea  un-  mand,  then  the  bill  would  not  be  liable 
less  they  are  all  conducive  to  a  single  to  the  objection  of  multifariousness." 
point,  on  which  the  defendant  means  Carpenter  v.  Hall,  iB  Ala.  439,  citing 
to  rest  his  defense.  This  principle  is  Dick  v.  Dick,  i  Hog.  290. 
so  well  established  that  it  is  unneces-  7.  McCarthy  v.  McCarthy,  74  Ala. 
sary  to  refer  to  many  adjudged  cases  556;  McGlothlin  v.  Hemery,  44  Mo. 
to  support  it."  350. 

4.  **  The  next  objection  is  that  the  8.  Cleland  v.  Casgrain,  92  Mich.  139; 

plea  is  multifarious  because  it  nega-  Densmore  r.  Savage,  no  Mich.  27. 

tives  the  various  facts  stated   in   the  9.  Wright  v.  Jewell.  9  Manitoba  L. 

Wll  in  charging  fraud.     The  objection  Rep.  607. 
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against  one  of  several  defendantSi*  Neither  will  the  addition  of 
a  prayer  for  general  relief  infringe  the  rule.*  But  of  course  the 
complainant  cannot,  by  praying  two  kinds  of  specific  relief,  unite 
legal  and  equitable  causes  of  action  in  the  same  bill,  either  con- 
jointly "  or  in  the  alternative.* 

L  BiU  for  the  Perpetii»tion  of  TOftimony  is  multifarious  if  it  also  prays 
relief.* 

2.  Alternative  Prayer.  —  A  bill  is  not  necessarily  rendered  mul- 
tifarious by  the  fact  that  it  contains  an  alternative  prayer  for 
relief.*  Thus  a  bill  to  review  and  correct  a  former  decree  to 
which  the  plaintiff  was  not  a  party  may,  in  case  that  is  not  the 
appropriate  relief,  alternatively  seek  to  impeach  the  decree  for 
fraud  on  the  part  of  the  trustee  who  was  a  party.'*'  So  a  bill  may 
allege  two  alternative  grounds  upon  which  the  complainants  are 
entitled  to  an  estate.^  But  in  all  cases  the  different  kinds  of 
relief  asked  for  must  be  consistent  with  each  other  and  with  the 
allegations  of  the  bill.*  Thus  a  bill  praying  that  a  lease  be 
declared  void,  and  also  that  an  accounting  be  required  of  the 
money  due  by  the  terms  of  the  lease,  if  it  should  be  declared 

li  Dougan   v.  Mitchell,  9  Manitoba  Michigan.  —  Harte    v,    McKeen, 

L.  Rep.  477;    Manners  v.   Rowley,  10  Walk.  (Mich.)  417. 

Sim.  470.  Mississippi.  —  Murphy    v.    Clark,    t 

2.  Mayne  v.  Griswold,  3  Sandf.  (N.  Smed.   &   M.   (Miss.)   221;    Baines    v, 

Y.)463.  M'Gee,    i   Smed.    &    M.   (Miss.)    208; 

8.  Injanetion  and  DamagM.  —  Thus  a  Hardie  v.  Bulger,  66  Miss.  577. 

bill   to   enjoin    a   nuisance    was    held  New  Jersey.  —  Rockwell  v.  Morgan, 

multifarious   because   it    also    prayed  13  N.  J.  Eq.  384. 

that  the  defendants  be  decreed  to  pay  New  York.  —  Colton  v.  Ross,  2  Paige 

the  damages  caused  by  the  nuisance.  (N.  Y.)  396;  Lloyd  v.  Brewster.  4  Paige 

Brady  v.  Weeks,  3  Barb.  (N.  Y.)  157*  (N.  Y.)537;  McCosker  v.  Brady,  i  Barb. 

Bur  in  the  case  cited  it  was  held  that  Ch.  (N.  Y.)  329;    Mayne  v.  Griswold,  3 

the   objection   was   cured   by  striking  Sandf.  (N.  Y.)463;  Connecticut  Mut.  L. 

from  the  bill  that  part  of  the  prayer  Ins.  Co.   v.  Cornwell,  72   Hun  (N.  Y.) 

which  asked  for  the  payment  of  dam-  199;  Thomas  v.  Thomas,  9  N.  Y.  App. 

ages.  Div.  487. 

4.  Cherokee  Nation  v.  Southern  Kan<  Tennessee,  —  Roper  v.  Roper,  3  Tenn. 
sas  R.  Co.,  135  U.  S.  641.     In  this  case  Ch.  53. 

the     plaintiff    sought    an     injunction         United  States.  —  Kilgour  v.  New  Or- 

against  the  location  of  a  railway,  and  leans  Gas  Light  Co.,  2  Woods  (U.  S.) 

also  prayed  that  if  the  injunction  was  144.     Compare  Halsey  v.   Goddard,  86 

refused  the  plaintiff  might  be  awarded  Fed.  Rep.  25;  Chaffin  v.  Hull,  39  Fed. 

full  compensation  for  the  appropriation  Rep.  887. 

of  its  lands.     This  was  held  to  be  an        7.  Lebeck  v.   Ft.    Payne  Bank,   115 

improper  joinder  of  causes  in  the  bill.  Ala.   447,    the   court    saying:     '*  It    is 

5.  iCtna  L.  Ins.  Co.  v.  Smith,  73  in  no  sense  multifarious  or  repug- 
Fed.  Rep.  318;  Jerome  v.  Jerome,  5  nant  because  it  submits  to  the  court 
Conn.  352.  See  article  Perpetuation  whether  relief  may  be  had  under 
OF  Testimony.  it  as  a  bill  of  review  or  a  bill  to  im- 

6.  Alternative  Prayer  Permissible —  peach  the  decree  for  fraud  on  the  part 
Alabama.  —  Lyons  v.  McCurdy,  90  of  the  trustee  in  suffering  the  decree, 
Ala.  497;  Florence  Gas,  etc.,  Co.  v.  of  which  the  bill  also  complains  as  a 
Hanby,    loi    Ala.    15;    Lebeck    v.    Ft.  ground  of  relief." 

Payne  Bank,  115  Ala.  447;  McCarthy  8.  Halsey  v.  Goddard,  86  Fed. 
V.  McCarthy,  74  Ala.  546.  Rep.  25. 

Florida,  —  Ritch  v.  Eichelbcrger,  13  9.  Prayer  Must  Be  ConBistent.  —  Lyons 
Fla.  169,  ^'.  McCurdy,  90  Ala.  497;    Hart  v,  Mc^ 
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valid,  is  inconsistent  and  multifarious ;  ^  and  so  is  a  bill  which 
prays  the  rescission  of  contracts  of  subscription  to  corporate 
stock,  and  also  seeks  to  call  the  corporate  officers  to  account  to 
the  complainants  as  stockholders.' 

3.  Addng  Impossible  or  Improper  Aelief.  —  A  bill  is  not  rendered 
multifarious  because  it  contains  averments  and  prays  relief 
respecting  them  which  could  not  in  any  event  be  granted." 
Thus  a  bill  to  redeem  is  not  multifarious  because  it  also  asks  to 

Keen,  Walk.  (Mich.)  417;    Swayze  v.  other  for  an  accounting  and  a  recovery 

Swayze,  9  N.  J.  Eq.  273:  McCos'ker  v,  of  earnings,  on  the  theory  that  it  is 

Brady,  i  Barb.  Ch.  (N.  Y.)  329;  Brown  valid.     The  averments  that  relate  to 

V.  Bedford   City   Land,   etc.,    Co.,   91  the   first  ground  of  relief  are  wholly 

Va.  31.  irrelevant  if  the  bill  be  considered  slm- 

Two  alternative  claims,  each  belong-  ply  as  a  bill  for  an  accounting.  It  is 
ing  to  many  persons  not  all  of  whom  true  that  a  complainant  may  state  the 
are  interested  in  both,  cannot  be  joined  facts  of  his  case,  and  ask  relief  accord- 
in  the  same  bill.  Stebbinsv.  St.  Anne,  ing  to  the  conclusion  of  law  which  the 
116  U.  S.  386.  court  may  draw  from  them,  although 

In  Wilkinson  v.  Dobbie,  12  Blatchf.  this  may  be  presented  in  two  or  more 

(U.  S.)  298,  the  court  said:     **  It  is  not  alternatives  (Story's  Eq.  Pi.,  §  42),  but 

permissible  for  a  complainant  to  unite  this  is   not  such   a   case.      A  bill    to 

in  his  bill  two  inconsistent  causes  for  annul  a  contract  for  fraud  or  illegality, 

equitable  relief.     An  action  to  set  aside  and   to  specifically   enforce  it    if    the 

a  transfer  as  fraudulent,  in  which  the  court  shall  hold    that  it  is  valid,   is 

court  Is  asked  to  adjudge  the  defend-  fatally  defective;    and  we  can  see  no 

ant*s  title  to  the  vessel  void,  and  one  substantial  difference  between  such  a 

where  the   transfer  is  alleged    to  be  bill  and  the  one  now  before  us." 

valid  and  the  complainant  claims  relief  8.  Brown  v.  Bedford  City  Land,  etc., 

on  the  theory  of  a  subsisting  joint  in-  Co.,  91  Va.  31. 

terest  with  the  defendant  by  reason  of  8.  frnproper    Prayer    Will   Hot    Came 

the  transfer,  proceed  on  entirely  differ-  MnltUkrionsness  —  Alabama.  —  Morris 

ent  grounds  and  arej  utterly  repugnant  v.  Morris,  58  Ala.  448;    Carpenter  v. 

to  each  other.     Both  theories  cannot  be  Hall,  18  Ala.  439;    McGriff  t^.  Alford, 

true  on  any  hypothesis  of  fact  or  by  iii  Ala.  634;  Dargin  v.  Hewlitt,  115 

any  fiction  of  law.     Analogous  cases  Ala.  510;  Yarborough  v.  Avant,  66  Ala. 

are  those  in  which  it  was  attempted  to  526;  Baines  v.  Barnes,  64  Ala.  375. 

unite  a  cause  of  action  for  a  forfeiture  California.  —  Newman  v.  Smith,  77 

of  a  lease,  and   an  injunction,  on   the  Cal.  22. 

theory  that  the  lease  was  still  subsist-  Connecticut.  —  Bacon  v.  Huntington, 

ing;    a  cause  of  action  to  set  aside  a  14  Conn.  98. 

contract  for  fraud  or,  if  valid,  to  en-  Florida.  —  Ritch  v.  Eichelberger,  13 

force  its  specific  performance;  a  claim  Fla.  188. 

to  recover  purchase  money  in  arrear  Illinois.  —  Sturgeon  v.  Burrall,  i  111. 

upon  a  contract,  and  for  a  forfeiture  of  App.  537. 

the  contract;  in  all  of  which  the  causes  Massachusetts.  —  McCabe  v.  Bellows, 

of  action  were  held  to  be  inconsistent."  i  Allen  (Mass.)  269. 

Compare  Cherokee  Nation  v.  Southern  Missouri.  —  McGlothlin  v.  Hemery, 

Kansas   R.   Co.,    135    U.   S.   641;    St.  44  Mo.  350. 

Louis,  etc.,   R.  Co.   v.    Terre   Haute,  New  Jersey.  —  Durling  v.  Hammar, 

etc.,  R.  Co.,  33  Fed.  Rep.  440;  Shields  20  N.  J.  Eq.  220;    Emans  v.  Emans,  14 

V.  Barrow,  17  How.  (U.  S.)  144.  N.  J.  feq.  114. 

1«  Inoonsisteiit    Prayer.  —  St.     Louis,  New     York.  —  Many    v.     Beekman 

etc.,    R.  Co.  V.  Terre   Haute,  etc.,  R.  Iron  Co.,  9  Paige  (N.  Y.)  188;    Varick 

Co.,  33  Fed.  Rep.  440,  the  court  say-  v.  Smith,  5  Paige  (N.  Y.)  160. 

ing:    "  Finally,  is  the  bill  multifarious  Virginia.  —  Snavely    v.    Harkrader, 

or  contradictory?    We  think  it  is.     It  29  Gratt.  (Va.)  112. 

contains  two  distinct  grounds  of  suit;  United    States.  —  Neufville    v.    New 

one  for  the  rescission  of  the  contract,  York,    etc.,    R.    Co.,    81     Fed.    Rep. 

pn  the  theory  that  it  is  void,  and  the  10. 
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have  dower  assigned,  the  latter  being  impossible  in  such  a  pro- 
ceeding.* And  in  an  action  to  set  aside  a  contract  for  the  sale 
of  land,  averments  and  prayer  for  damages  to  which  the  plaintiff 
is  not  entitled  will  be  treated  as  surplusage,  and  not  as  rendering 
the  complaint  demurrable  for  misjoinder.*  A  bill  for  an  account- 
ing is  not  bad  for  multifariousness  though  it  contains  an  improper 
claim  for  certain  funds.'  Where  the  complainant  is  entitled  to 
discovery  alone  against  certain  defendants,  the  fact  that  he  also 
prays  relief  will  not  make  his  bill  multifarious.*  And  generally 
where  the  objectionable  averments  may  be  treated  as  redundant 
or  as  surplusage,  the  bill  will  be  held  to  be  free  from  the  vice  of 
multifariousness.* 

VIL  HuLTlPABiousHESS  TTlTDEB  THB  CoDE.  —  The  codes  of  pro- 
cedure make  few  important  changes  in  the  rules  of  joinder,  and, 
among  other  things,  they  preserve  in  great  part  the  equity  doc- 
trine of  multifariousness.*     Under  the   codes,  however,    as   in 

1.  Bademption  and  Dower.  —  McCabe  subject  should  be  treated  as  surplus- 
es. Bellows,  I  Allen  (Mass.)  269,  where  age."  Newman  v.  Smith,  77  Cal.  22. 
the  court  said:  *'  Two  causes  of  de-  8.  Aooonnting.  —  Dargin  v,  Hewlitt, 
murrer  are  stated  in  the  argument.  115  Ala.  510.  In  this  case  the  com- 
The  first  is  that  the  bill  is  multifarious  plainant  had  entered  into  an  arrange- 
because  it  seeks  to  redeem  and  to  have  ment  with  the  defendant  by  which  the 
dower  assigned.  But  the  court  has  no  former  was  to  receive  certain  of  the 
authority  to  assign  dower  in  this  pro-  proceeds  of  certain  privileges  incident 
cess;  and,  to  render  a  bill  multifari-  to  the  holding  of  races,  fairs,  etc.  In 
ous,  the  matters  must  be  not  only  his  bill  the  complainant  claimed  cer- 
separate  and  distinct,  but  each  of  a  tain  of  the  gate  receipts,  and  though 
character  to  entitle  the  plaintiff  to  the  court  found  that  his  claim  was  im- 
separate  equitable  relief.  It  is  not  proper,  it  held  that  the  bill  was  not 
multifarious  if  it  set  up  one  sufficient  demurrable  on  the  ground  of  multi- 
ground  for  relief  and  state  another  on  fariousness. 

which  no  relief  can  be  had.     Mitford's  4.  Disoovory    and    Belief.  —  Many    v, 

Ch.  PI.  181.  note;   Storj's  Eq.  PI.  283.  Beekman  Iron  Co.,  9  Paige  (N.  Y.)  18S. 

A  special  demurrer  to  the  part  which  See  also  article  Discovery,  Produc- 

is  bad  might  be  maintained  by  answer-  tion,  and  Inspection,  vol.  6,  p.  770. 

ing  the  remainder  of  the  bill.     But  as  6.  Morris   v.    Morris,    58    Ala.    443; 

it  is,  the  case  must  proceed   without  Newman  v.  Smith,  77  Cal.  22;    Bacon 

regard  to  that  part.'*  v,  Huntington,  14  Conn.  92;    Ritch  v. 

8.  Ganoellation  and  Damagea.  —  "  The  Eichelberger,  13  Fla.  188;  Sturgeon  v, 
respondents  contend,  however,  that  the  Burrall,  i  111.  App.  537. 
demurrer  should  have  been  sustained  6.  Doetrine  of  Moltifkiioofneis  Pre- 
on  the  ground  of  misjoinder  of  causes  aerved.  —  **  Whether  a  complaint  is 
of  action.  The  basis  for  this  is  that  multifarious  usually  resolves  itself  into 
the  complaint  attempts  to  claim  the  question  whether  the  causes  of 
damages  for  the  *  anxiety,  worry,  and  action  united  are  such  that  they  may 
harassment  arising  from  the  facts  here-  be  joined  in  the  same  action.  The 
inbefore  alleged,'  and  for  expenses  in  code,  ^  267,  subdivision  i,  provides 
taking  care  of  the  property  and  remain-  that  '  causes  of  action  may  be  joined 
ing  away  from  her  home.  It  is  suffi-  when  they  arise  out  of  the  same  trans- 
cient  to  say  that  she  has  no  right  of  action,  or  transactions  connected  with 
action  for  these  things.  We  do  not  say  the  same  subject  of  action.'  This  see- 
that  a  demurrer  on  this  ground  should  tion  of  the  code  we  do  not  think  makes 
be  overruled  because  one  of  the  causes  any  substantial  change  in  the  rules  of 
of  action  is  defectively  stated;  but  practice  which  obtained  before  the 
where,  as  here,  it  appears  that  by  no  adoption  of  the  code  in  the  courts  of 
possibility  can  she  recover  for  these  equity,  with  regard  to  multifariousness, 
things,  we  think  the  allegations  on  the  Whatever  effect  it  may  have  had  haa 
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chancery,  it  is  sufRcient  that  the  cause  of  action  be  single,  and 
the  relief  prayed  for  need  not  be  so.*  So  equity,  having  taken 
jurisdiction  to  set  aside  a  deed,  may  retain  the  cause  in  order  to 
award  damages,  and  the  complaint  is  not  thereby  multifarious.^ 
Under  the  codes  parties  having  separate  interests  in  a  trust  fund 
may  join  in  an  action  against  the  trustee.*  And  though  different 
causes  of  action  may  be  united  in  one  petition  where  they  arise 
out  of  the  same  transaction,  still  they  should  be  set  forth  in 
different  counts.*  In  the  notes  will  be  found  a  collection  of 
cases  further  illustrating  the  operation  of  the  doctrine  of  multi- 
fariousness under  the  codes  and  showing  that  even  the  name  of 
that  vice  is  preserved  in  the  terminology  of  the  reformed  pro- 
cedure.* 

been  to  enlarge  the  right  of  uniting  in  4.  Sands  v.  Wood,  i  Iowa  263,  the 

one  action  different  causes  of  action."  court  saying:  *'  Whilst  the  code  intends 

Heggie  v.  Hill,  95  N.  Car.  303.  to  produce  facility  in  the  practice,  and 

*'  While  by  the  code  all  the  forms  of  permits  the  union  of  several  causes  of 

pleading  are  abolished,  yet  it  has  pre-  action  in  the  same  petition  (§  175 1).  it 

scribed  rules  which  afford  to   parties  does   not  intend    to   favor  confusion, 

the  same    protection    against   uniting  Before  the  adoption  of  the  code  several 

either  distinct  causes  of  action  in  favor  causes  of  action  (within  certain  limits) 

of  several  plaintiffs  against  the  same  could  be  united  in  the  same  declara- 

defendant,  or   uniting  several    causes  tion,  but  they  must  be  stated  in  differ- 

of  action  against  defendants  having  no  ent  counts.     So,   under  the  code,  the 

common  interest  in  such  causes  of  ac-  different  causes  of  action  embraced  in 

tion:  and    thus  the  objection  against  one  petition  must  be  stated  in  separate 

multifariousness,  although  not  permit-  counts.      There    is    no  other   way   in 

ted  €0  nomine^  still  exists  in  fact.     In-  which  the  different  issues  can  be  dis- 

deed,  no  system  of  pleading  could  be  tinctly    made,   and   the    trial    proceed 

tolerated     that   would  permit    parties  clearly    upon   the    separate    questions 

whose  interests  are  entirely  distinct  to  raised.     There  is  nothing  in  the  code 

unite  in  the  same  action,  or  compel  de-  which    countenances  the  mingling  of 

fendants  having  no  common  interests  separate  causes  of  action  in  one  and  the 

to  contest    causes   of    action    against  same  count." 

them  severallv."     Emery  v,   Erskine,  Under  the    Indium   Praotioe  the  Su- 

66  Barb.  (N.  Y.)  9.  preme  Court  will  not  reverse  a  judg- 

A  petition  under  the  code  which  at-  ment  because  of  the  action  of  the  trial 

tempts  to  join  in  an  action  against  a  court  in  either  overruling  or  sustaining 

judgment  debtor    the    grantees    in  a  a  demurrer  for  a  misjoinder  of  causes, 

number  of  separate  deeds  is  multifari-  Bowen  v.  State,  121  Ind.  235. 

ous.     Mullen  v.  Hewitt,  103  Mo.  639.  Af  to  United  Canset  Arising  ont  of  the 

Ganeet  crit  Action  Agaixurt  Diioonneoted  **  Same  Transaetion/*  see  article  Actions, 

Defendant!  cannot  be  united  under  the  vol.  i,  p.  181  et  seq. 

code  although  they  have  accrued  to  the  5.  Twminology  Preserved  under  Code  — 

same  plaintiff.     Atchison,  etc..  R.  Co.  Calif omia,  —  BehXovi    v.    Fischer.    102 

V.  Sumner  County,  51  Kan.  617.  Cal.  209;  Wilson  z/.  Castio,  31  Cal.  421. 

Por    a    Poll  DiseoMion  of  Joinder  of  Missouri,  —  Mullen    v.   Hewitt.    103 

GaoeeB  of  Action  under   the   Codes,  see  Mo.  639;  Mayberry  v.  McClurg,  51  Mo. 

article  Actions,  vol.  i,  p.  iSo  el  seq,  256;    Clark  i/.    Covenant  Mut.   L.  Ins. 

1.  Wickersham    v.    Crittenden,     93  Co.,  52  Mo.  272. 

Cal.  17.  AVw   York,  —  Emery  v.  Erskine,  66 

8.  Pinkum  r.   Eau    Claire,  81  Wis.  Barb.  (N.  Y.)  g. 

301.     But  this  rule  applies  only  when  JVarth  Carolina,  —  Heggie  v.  Hill,  95 

the  parties  seeking  relief  had  originally  N.  Car.  303. 

a    sufficient    complaint.       Behlow    v.  South  Carolina,  —  Suber  v.  Allen,  13 

Fischer,  102  Cal.  208.  S.  Car.  322. 

8.  Davenport  v.  Prince,  41  Fed.  Rep.  Texas.  —  National    Bank    v,    Texas 

323.  Invest.  Co.,  74  Tex.  421. 
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vm.  Whbh  avd  Whebe  Obxectiov  Hat  Be  Baiseb  —  1.  Hot 

on  AppoaL  —  As  a  rule,  objections  for  multifariousness  or  mis- 
joinder must  be  raised  in  the  trial  court,  and  will  not  be  consid- 
ered if  urged  for  the  first  time  on  appeal.*  Even  where  the 
decree  was  taken  pro  confessOy  the  defendant  will  not  be  allowed 
to  raise  this  objection  in  the  appellate  court.*  But  there  is  some 
authority  for  the  qualification  of  the  general  rule  that  where  the 
vice  of  multifariousness  or  misjoinder  is  glaringly  apparent  the 
court  itself  may  notice  it  on  appeal,  notwithstanding  it  may  have 
been  ignored  by  the  defendant  in  the  court  below.® 

Wisconsin,  —  Douglas      County      v,  Iowa.  —  Hines  v.   Horner,  86  Iowa 

Walbridft^e,  38  Wis.  179.  594. 

1.  Objection  Must  Be  Baised  Below  —  Kentucky,  —  McKee  v.  Pope,  18  B. 

Alabama.  —  Wellborn  v.  Tiller,  10  Ala.  Mon.  (Ky.)  548. 

305;    Belts  V.   Belts,   18  Ala.  787,  the  Maryland. — Ashton    v,  Ashton,   35 

court  saying:  '*  The   parties  have  pro-  Md.  504. 

ceeded  to  a  final  hearing  on  one  matter  Michigan,  —  Snook    v,    Pearsall,  95 

alone,  and  no  inconvenience   has   re-  Mich.  534. 

suited  to  either  of  the  defendants  from  Nebraska.  —  North  Bend   First  Nat. 

the  prayer  for  a  divorce.     It  would,  in  Bank  v,  Miltonberger,  33  Neb.  847. 

my  judgment,  be  improper  to  dismiss  New  Jersey.  —  Brown  v.  Grandin,  (N, 

in  this  court  for  this  objection,  when  in  J.  1888)  13  All.  Rep.  266, 

all  probability  the  objection  was  not  North  Carolina,  —  Buffalow  v,  Buffa- 

urged  in  the  court  below.     The  ground  low,  2  Ired.  Eq.  (N.  Car.)  113. 

on  which  the  doctrine  of  multifarious-  Tennessee,  —  Moreau  v,  Saffarans,  3 

ness    rests    is    the    inconvenience    of  Sneed  (Tenn.)  595. 

mixing  up  in  one  bill  several  distinct  Vermont,  —  Wade    v,     Pulsifer,     54 

matters  having  no  necessary  connection  Vt.  71. 

with  each  other,  and  which  may  require  Wisconsin,  —  Williams  v.  Smith,  22 

different  proceedings  and  distinct  de-  Wis.  594.     Compare  Stilwell  v,  Kellogg, 

crees  (Story's  Eq.  PI.,  §  280),  thus  em-  14  Wis.  461;  Gary  v,  Wheeler,  14  Wis. 

barrassing  the  court  as   well  as  the  281. 

defendants.    But  to  allow  the  objection  United    States, — Oliver  v.    Piatt,   3 

at  this  time,  under  the  circumstances  How.  (U.  S.)  412,  where  it  is  observed 

of  this  case,  instead  of  being  productive  that  **an  appellate  court  would  scarcely 

of  convenience  would  be  productive  of  entertain  the  objection  if   it  was  not 

inconvenience,  expense,  and  delay,  for  forced  upon  it  by  a  moral  necessity." 

the  same  question  that  has  been  de-  Compare  Barney  v,  Latham,  103  U.  S. 

cided   would   have   to  be    relitigated,  205;  Ranger  t/.  Ghampion  Gotton-Press 

and  the  same  decree   rendered   upon  Go.,   52    Fed.     Rep.   611;    Fitchett  v, 

the  same   allegations  and   proof  that  Blows,  74  Fed.  Rep.  47. 

should  have  been  rendered  if  the  bill  See    also     article    Exceptions   and 

had  not  contained  the  prayer  for  a  di-  Objections,  vol.  8,  p.  201. 

vorce.     Under  such  circumstances  we  8.  Gilmore    v,    Sapp,    100    111.   302. 

will  treat  the  question  of  multifarious-  Compare  Moreau  v.  SafiTarans,  3  Sneed 

ness  as  it  appears  to  have  been  treated  (Tenn.)  595. 

in  the  court  below,  that  is,  as  waived  8.  Qnalification  that  Cfonrt  May  Baiae 

or  abandoned.'*  the  O^eotion  on  Appeal  Soa  Sponte. — 

Colorado.  —  Davis     v.     Johnson,    4  Hefner  v.  Northwestern  L.   Ins.  Go., 

Golo.  App.  545;  Farncomb  v.  Stern,  18  123  U.  S.  747,  where,  after  stating  the 

Golo.  279;  Ayres  v.  Shields,  14  Golo.  general  rule  that  the  objection  must  be 

475.     The  foregoing  were  cases  of  mis-  raised  at  the  hearing,  it  is  said  that: 

joinder  under  the  code  practice.  "  The  court,  in  its  discretion,  may  take 

Illinois,  —  Gilmore  v,  Sapp,   100  111.  the  objection  at  the  hearing,  or  on  ap- 

302.     Compare  Labadie   v.    Hewitt,  85  peal,  and  order  the  bill  to  be  amended 

111.  341;    Thornton  «/.  Houtze,  91  111.  or  dismissed." 

199-  Gray  v,  Payne,  43  Mo.  203.  was  an  at- 

Indiana,  —  Bryan     v,     Blythe,    4  tempt  to  join  an  action  of  ejectment 

Blackf.  (Ind.)249.  with  a  bill  to  set  aside  conveyance. 
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a.  At  WliAt  stage  of  ProcMdiiiga  in  Trial  Court— tf.  In  Gen- 
eral. —  The  general  rule  requires  that  the  objection  of  multifa« 
riousness  must  not  only  be  raised  in  the  trial  court,  but  also  at 
an  early  stage  in  the  proceedings  there.  It  must,  as  a  rule,  be 
disposed  of  before  the  hearing  on  the  merits,  or  it  will  be  treated 
as  waived.^  The  objection  cannot  be  considered  when  first  urged 
after  decree,'  even  though  the  defendants  did  not  appear  in  the 

No  objection  was  made  on  this  ground  gan  Dairy  Co.,  45  Fed.  Rep.  18;  Ran- 

in  the  court  below,  but  nevertheless  ger  v.  Champion  Cotton-Press  Co.,  5a 

the  Supreme  Court  said:  "  As  the  case  Fed,  Rep.  611;    Fitchett  v.  Blows,  74 

is  now   presented,   the  only  question  Fed.  Rep.  50;  Hefner  v.  Northwestern 

which  will  be  noticed  arises  upon  the  L.  Ins.  Co.,  123  U.  S.  747. 

pleadings.     That  there  is  a  misjoinder  England.  —  Wynne   f .   Callander,   i 

of  causes  of  action    combined  in  the  Russ.  296;    Ward  v,  Cooke,   5  Madd. 

petition  is  patent,  and  that  the  objec-  122;    Greenwood  v.  Churchill,  i  Myl. 

tion  is  fatal  is  well  established  by  a  &  K.  559;  Benson  v,  Hadfield,  4  Hare 

uniform   current  of  decisions  in  this  32;   Cousens  tr.   Rose,   L.    R.    12   £q, 

court.     It  is  true   the   point   was  not  366. 

raised  in  the  court  below  by  the  de-  Irtland,  —  Whaley  &.  Dawson,  2  Sch. 

fendant's  counsel,  but  the  matter  is  ap-  &  Lef.  371. 

parent  upon  the  face  of  the  record,  and  Baaaon Iv Bolo.  —  In  Payne  v.  Avery, 
will  be  noticed  here  on  either  error  or  21  Mich.  524,  the  court,  in  stating  the 
appeal,  whether  exceptions  were  saved  reason  for  this  rule,  observed:  *'  Where 
or  not."  advantage  of  multifariousness  is  de- 
See  i»fra,  X.  2.  The  Court  Sua  sired  to  be  taken  by  defendants,  the 
^onte,  desirable  practice  is  for  them  to  present 

1.  Olijeefcioii  Too  Lato  ai  Hearing —  the  objection  by  demurrer,  that  the 
Connecticut,  —  Bissell  v.  Beckwith,  33  court  may  pass  upon  it  before  the  ex- 
Conn.  357.  pense  of  reference  and    testimony  is 

Illinois,  —  Thornton    v,   Houtze,  91  incurred.    If,   instead  of    taking  this 

111.  19^;  Labadie  v.  Hewitt,  85  111.  341.  course,  they  only  by  their  answer  re- 

Indiana, — Bryan  v,  Blythe,  4  Blackf.  serve  the  privilege  of  making  the  objec* 

(Ind.)  249.  tion  at  the  bearing,  when  the  expenses 

Maryland.  —  Grove  v.  Fresh,  9  Gill  are  already  incurred,    and   when   the 

&  T.  (Md.)  280;    Luckett  v.  White,  10  court  is  put  to  the  trouble  of  a  full 

Gill  &  J.  (Md.)  490;  Gibbs  v,  CUgett,  discussion  of  the  case,  they  cannot  com- 

2  Gill  &  J.  (Md.)  28.  plain  if  the  court  disregards  their  ob- 

Michigan,  —  Payne     v,     Avery,     21  jection,  unless  the  nature  of  the  case  is 

Mich.  53S;  Miner  v,  Wilson,  107  Mich,  such  that  justice  cannot  be  done  to  the 

57;   Childs  v,  Pellett,  102  Mich.  564;  parties  upon    the  pleadings  and   evt* 

Burnham  v,   Dillon,   100    Mich.    352;  dence    as    then    presented.      At    that 

Wales  V,  Newbould.  9  Mich.  45.  stage  of  the  case  the  court,  instead  of 

Mississippi^  —  Darcey    v.    Lake,    46  the  party,  is  to  take   the  objection  of 

Miss.  109.  multrfariousness,  and  while  it  may  rc« 

New   Hampshire.  ^BeM    v,    Wood<  fuse  to  render  a  decree  upon  multifari- 

ward,  42  N.  H.  181.  ous  subjects  of  litigation,  in  respect  to 

New    Jersey,  —  Cresser    v.    Security  which  complete  justice  cannot  be  done. 

Land   Imp.    Co.,   (N.  J.  1896)  35  AtL  it    will   not,   on    the    other   hand,   sua 

Rep.  451.  sponte^  take  the  objection  of   multifari- 

New   yi»ri.  — ^  Watertown  v,  Cowen,  ousness,  when  it  would  be  merely  tech- 

4  Paige  (N.  Y.)  510.  nical,  and  when  the  object  for  which 

North  Carolina.  —  Buffalow  v,  Buffa-  the  parties  have  incurred  their  expense 

low,  2  Ired.  Eq.  (N.  Car.)  118.  and  for  which  the  court   has  been  put 

Tentiessee,  — Thurman  v,  Shelton,  10  to  the  trouble  of  a  hearing  and  exam- 

Yerg.  (Tenn.)    383;    Fay  v.   Jones,   i  ination   can    be  substantially    accocu- 

Head  (Tenn.)  442.  plisbed  on  the  record  as  it  stands." 

United    States,  —  Nelson    v.    Hill,    5  2.  Labadie   v,    Hewitt,    85    III,    341; 

How.  (U.  S.)  127:    Oliver  v.  Piatt,  3  Luckett  v.  White.   10  Gill  &  J.  (Md.) 

How.  (U.  S.)  412;  Converse  v.  Michi-  480,  where  the  decree  had  been  taken 

J4  Encyc.  PI.  &  Pr.— 14              «09  Volume  XIV. 


Method  of  Baising  MUL  TIF  A  RIO  USNESS.  the  Oljeetieib 

case  until  that  time,*  nor  upon  an  exception  to  the  master's 
report,*  nor  upon  preliminary  hearing  upon  bill  and  answer.' 

b.  Raised  in  Answer.  —  In  some  jurisdictions  it  is  optional 
with  the  court  to  consider  the  objection  when  first  raised  in  the 
answer.*  But  there  are  many  authorities  which  hold  that  the 
objection  comes  too  late  when  first  presented  in  that  form.* 
At  any  rate,  it  is  too  late  when  first  raised  in  an  amended  answer 
filed  on  the  first  day  of  the  hearing**  Under  the  old  English 
chancery  practice  a  defendant  was  required  to  answer  as  well  as 
demur  where  the  bill  charged  combination.^  But  if  the  answer 
contained  more  than  a  bare  denial  of  confederacy  its  effect  would 
be  to  overrule  the  demurrer  for  multifariousness.** 

IZ.  Method  op  BAisiire  the  Objectiok  —  1.  Demurrer.  —  The 
method  of  raising  the  objection  of  multifariousness  or  misjoinder 
which  prevails  in  the  greatest  number  of  jurisdictions  is  by 
demurrer.*     In  some  decisions  the  rule  is  laid  down  that  the 

pro  confesso.     Compare  Oliver  v,  Piatt,  United  States »  —  Compare  Nelson   v, 

3  How.  (U.  S.)  412.  Hill,  5  How.  (U.  S.)  132. 

1.  In    Case    of   Default.  —  Grove     v.  Ireland.  —  Whaley  t/.  Dawson,  2  Sch. 

Fresh,  g  Gill  &  J.  (Md.)  280,  the  court  &  Lef.  367,   the  court  saying:  "  This 

saying:  "  It  is  insisted  that  the  appel-  can  be  taken  advantage  of  only  by  de- 

lant,    never  having  appeared    in    the  murrer,  because  if  the  defendant  an- 

chancery  court  until  after  the  final  de-  swers  the  expense  is  in  a  great  degree 

cree,  could  not  have  used  this  defense  incurred,  and  it  might  be  too  late  for 

before  that  tribunal,  and  should  not,  him  to  complain  if  he  suffered  the  case 

therefore,  be  denied  its  benefit  before  to  go  to  a  hearing." 

this  court.     This  excuse  gives  to  the  6.  Thornton  v.  Houtze,  91  111.  220. 

appellanl   no  such  right.     A  court  of  7.  Powell  v.  Ardeme,  i   Vern.   416. 

equity  extends  no  favors  to  those  who  See    also  Wilson   v,   Wilson,   33   Md. 

are  in  default  in  disobeying  its  process.  162. 

Had  the  appellant  appeared  in  obedi-  8.  Hebter  v,  Weston,  i  Vern.  463. 

ence  to  the  mandate  of  the  court,  the  9.  Connecticut,  —  Bissell  v.  Beckwith, 

defense  now  set  up  could  not  have  been  33  Conn.  362. 

denied  him,  but  having  failed  to  do  so,  Florida.  —  Robinson    v.    Springfield 

the  consequences  of  his  delinquency  are  Co.,  21  Fla.  238. 

justly   visited    upon    him\"      Compare  Illinois.  —  La badie  z/.  Hewitt,  85  111. 

Luckett  V.   White,   10  Gill  &  J.  (Md.)  341;  Whiteside  County  z'.  Burchell,  31 

490;  White  V,  White,  5  Gill  (Md.)  359.  III.  68. 

8.  Filchetl  v.  Blows.  74  Fed.  Rep.  47.  Maryland.  —  Grove  v.  Fresh,  9  Gill 

8.  Miner  V.  Wilson.  107  Mich.  57.  &  J.   (Md.)  280;    Tartar  v.  Gibbs,  24 

4.  Labadie    v.    Hewitt,    85    111.    341.  Md.  337. 

And  see  cases  cited  in  the  preceding  Michigan.  —  Payne     v.    Avery,     21 

Tioi^s,  passim.     In  Virginia  the  demur-  Mich.  524;  Snook  v.  Pearsall,  95  Mich, 

rer  maybe  embodied  in   the  answer.  534;  Burnham  r.  Dillon,  100  Mich.  352; 

Dunn  V.  Dunn,  26  Gratt.  (Va.)  291.  Childs  v.  Pellett,  102  Mich.  558;  Miner 

5.  Indiana.  —  Bryan    v.     BIythe,    4  v.  Wilson,  107  Mich.  57. 

Blackf.  (Ind.)  249.  Mississippi.  —  Darcey    v.    Lake,    46 

Maryland.  — Gibbs  v.  Clagelt,  2  Gill  Miss.  109;  Roberts  v.  Starke,  47  Miss. 

&  J.  (Md.)  28;    Grove  v.  Fresh,  9  GiH  263. 

&  J.   (Md.)  280;    Tartar  v.  Gibbs,    24  New    Hampshire.  — Bei\    v.    Wood- 

Md.  323.  ward,  42  N.  H.  181. 

JVew    Jersey.  —  Veghte     v.    Raritan  New  Jersey.  —  Hinchman   v.    Pater- 
Water  Power  Co.,  19  N.  J.  Eq.  142.  son    Horse   R.   Co.,    17   N.   J.    Eg.  83 

North  Carolina.  —  Buffalo w  v.  Buffa-  (misjoinder);  Cressee  r.  Security  Land 

low.  2  Ired.  Eq.  (N.  Car.)  113.  Imp.  Co..  (N.  J.  1896)  35  Atl.  Rep.  451. 

Tennessee.  —  Hickman    v.   Cooke,   3  North  Carolina.  —  Buff  alow  v.  Buffa- 

Humph.  (Tenn.)  640.  low,  2  Ired.  Eq.  (N.  Car.)  118. 
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objection  must  be  raised  by  a  special  demurrer.*  In  others  a 
general  demurrer  is  said  to  be  the  proper  practice,*  but  in  most 
of  the  cases  the  precise  form  of  the  demurrer  is  not  specified." 
The  form  and  effect  of  a  demurrer  for  multifariousness  are  sub- 
stantially the  same  as  those  of  a  demurrer  for  misjoinder  at  com- 
mon law;  both  go  to  the  entire  pleading.* 

2.  Motion.  —  In  some  jurisdictions,  especially  where  the  code 
practice  prevails,  the  objection  of  multifariousness  or  misjoinder 
is  properly  raised  not  by  demurrer,  but  by  motion.*  This 
is  usually  a  motion  to  strike  out  the  objectionable  parts  of  the 
pleading,*  but  it  may  also  be  a  motion  to  compel  the  plaintiff  to 
elect  upon  which  ground  he  will  prosecute  his  action.^    A  motion 

Pennsylvania.  —  Hill   v,  Bonaffon,  2  8.  See    cases    cited     In     preceding 

W.  N.  C.  (Pa.)  356.  notes. 

Tennessee,  —  Thurman  v,  Shelton,  10  4.  Boyd    v.   Hoyt,   5   Paige  (N.  Y.) 

Yerg.  (Tenn.)    383;    Fay  v,  Jones,   i  65. 

Head  (Tenn.)  442.  For  Preoedents  of  Demurrers  for  Xolti- 

Virjrinia.  —  Wells  v,  Sewell's  Point  forionsness,    see  Jenness  v.   Smith,  64 

Guano  Co.,  89  Va.  708:  Dunn  v,  Dunn,  Mich.  91;  Barkley  r.  Barkley,  14  Rich. 

26  Gratt.  (Va.)  291.  Eq.   (S.  Car.)  12;  Hayes  v.  Dayton,  8 

United  States.  —  Mackall  v.  Casilear,  Fed.  Rep.  702. 

137  (U.  S.)  561;  Converse  v.  Michigan  6.  Bailing  Olijeotioii  by  Motion — Ar- 

Dairy  Co..  45  Fed.  Rep.  18;  Ranger  v.  kansas.  —  Waldo    v.   Thwatt,  64  Ark. 

Champion   Cotton-Press  Co.,  52  Fed.  132;    Ashley  v.   Little   Rock,  56  Ark. 

Rep.  611;  Hefner  v.  Northwestern  L.  391;    Riley  v.   Norman,  39  Ark.   158; 

Ins.  Co.,  123  U.  S.  747.  Clements    v.   Lampkin,   34  Ark.   598; 

England.  -^  Ward  v.  Cooke,  5  Madd.  Dyer  v.  Jacoway,  42  Ark.  186;  Terry 

122.  V.  Rosell,  32  Ark.  478. 

1.  Special      Demnrrer.  —  Darcey      v.  Colorado.  —  Brewer    v.    McCain,   21 

Lake,  46  Miss.   109;    Fay  v.  Jones,  i  Colo.  382. 

Head  (Tenn.)  442.      Compare  L^badie  Indiana.  —  Armstrong  v,  Dunn;  143 

V,  Hewitt,  85  111.  341.  Ind.  433. 

8.  General      Demnrrer.  —  Whiteside  Kentucky.  —  Sale    v.    Crutchfield,   8 

County  V.  Burchell,  31   111.  68;    Dunn  Bush   (Ky.)    636.      Compare    Dean    v. 

V.  Dunn,  26  Gratt.  (Va.)  291.  English,  i8  B.  Mon.  (K.y.)  132;  Han- 

In  Virginia  the  demurrer  may  not  cock  v.  Johnson,  i  Mete.  (Ky.)  242. 
only  be  general,  but  may  be  contained  Wisconsin.  —  Akerly  v.  Vilas,  25 
in  the  answer.  Dunn  v.  Dunn,  26  Wis.  703.  Compare  Clark  v,  Lang- 
Gratt.  (Va.)  291,  the  court  saying:  "  In  worthy,  12  Wis.  441. 
this  case  there  was  a  demurrer  at  the  In  Riley  v.  Norman,  39  Ark.  158,  the 
beginning  of  the  answer,  though  the  court  said:  "  The  defendant  attempted 
causes  of  the  demurrer  are  not  assigned  to  make  his  objections  by  demurrer, 
therein.  According  to  the  English  because  the  bill  was  multifarious  and 
practice,  and  that  of  many  of  the  other  that  improper  parties  had  been  joined, 
states  of  our  Union,  it  appears  that  the  This  was  properly  overruled.  The 
causes  are  assigned  in  the  demurrer;  remedy  for  misjoinder  of  causes  of 
but  such  is  not  the  general  practice  in  action  is  sometimes  by  demurrer  in 
this  state.  On  the  contrary,  it  seems  most  of  the  code  states,  but  in  Ken- 
to  be  usual  with  us  to  embody  the  de-  tucky  and  here,  as  well,  I  believe,  as 
murrer  in  the  answer,  in  general  in  Iowa,  under  special  provisions  of 
language,  as  was  done  in  this  case;  the  code,  the  remedy  is  by  motion  to 
and  that  practice  seems  to  be  recog-  strike  out  causes  of  action  improperly 
nized,  if  it  be  not  expressly  authorized,  joined  with  others.  If  that  be  not 
by  the  code,  p.  1093,  c.  167,  §  31,  which  done,  the  objection  will  be  considered 
says  that  the  form   of  a  demurrer  or  as  waived." 

joinder  shall  be:  '  The  defendant   (or  6.  See  cases  in  preceding  notes, 

plaintiff)    says    that    the    declaration  7.  Clements  v.    Lampkin,   34    Ark. 

(or  plea,  etc.)  is  not  (or  is)  sufficient  598;  Sale  v,  Crutchfield,  8  Bush  (Ky.) 

in  law,'  "  636. 
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to  make  the  objectionable  pleading  more  specific  will  also  lie.^ 
In  Nebraska,  though  a  code  state,  the  remedy  for  a  misjoinder 
is  a  demurrer,  and  the  defect  may  also  be  raised  by  the  answer.* 

3.  Plea  or  Answer.  —  While,  as  has  already  been  shown,  ^  the 
objection  of  multifariousness  is,  under  the  prevailing  rule, 
treated  as  waived  if  presented  first  in  the  answer,  this  is  true 
only  where  the  defect  appears  upon  the  face  of  the  bill.  If  it 
does  not  so  appear  the  rule  seems  to  he  well  established  that  the 
objection  may  be  raised  by  plea  or  answer.* 

X.  Who  Mat  Eaiib  thb  Objxotiov  —  1.  The  Prejudiced  Party.  — 
It  is  well  settled  that  the  objection  of  multifariousness  or 
misjoinder  is  a  personal  one,  and  that  only  a  defendant  who  is 
prejudiced  thereby  can  be  heard  to  complain  of  it.*     Thus  a  bill 

1.  Clements  v,  Lampkin,  34  Ark.  authorities,  where  the  rule  is  inferen- 
598.  See  article  Definitions  AND  Cbr-  tially  laid  down:  Oliver  v,  Piatt,  3 
TAiNTY  IN  Pleadings,  vol.  6,  p.  246.         How.  (U.  S.)4ii;  Ranger  v.  Champion 

2.  Claire  V.  Claire,  ID  Neb.  54.  Cotton-Press    Co.,   52  Fed.   Rep.  611 ; 
8.  See  supra,  VIII.  2.    b.   Raised  in    Fitchett  v.    Blows,   74  Fed.   Rep.  47; 

AnsTvef*.  Tartar  v,  Gibbs,  24  Md.  323:  Ashton  v, 

4.  D^ot  Not  Apparent  on  Amo  of  Bill.  Ashton,  35  Md.  504;  Cressee  v.  Security 

—  Abbot  t/.  Johnson,  32  N.  H.  9,  the  Land  Imp.  Co.,  fN.  J.  1896)  35  Atl.  Rep. 

court  saying:   "  We  think  it  may  be  451;  Benson  v.  Hadfield,  4  Hare  32. 

found  that  the  term '  multifariousness  *  5.  Only  Pr^udloed  Party  Kay  Oomplaia 

has  not  always  been  used  in  the  same  — Alabama,  —  Boyd  v.  Hunter,  44  Ala. 

sense,  being  in  some  instances  confined  718;    Stone  v.   Knickerbocker  L.  Ins. 

to  cases  where  a  misjoinder  of  parties  Co.,  52  Ala.  589;    Norwood  v.   Mem- 

or  subjects  appears  on  the  face  of  the  phis,  etc.,  R.  Co.,  72  Ala.  563;    Bragg 

bill,  and  in  others  extended  so  as  to  v.  Patterson,  85  Ala.  233;  Boiling  v. 

include  cases  where  the  answer  or  plea  Vandlver,   91   Ala.   375;    Toulmin    v^ 

shows  a  misjoinder  which  was  not  ap-  Hamilton,  7  Ala.  362. 

parent  before.      In   cases   where    the  Arkansas, -^GsirxXdin^    v,  Nunn,   zi 

answer  or  plea,  by  the  denial  of  a  fact  Ark.   731;    Christian    v,   Crocker,    25 

stated  in  the  bill  or  by  the  introduction  Ark.  327. 

of  a  new  fact,  shows  that  there  is  a  Maine.  —  Bugbee  v.  Sargent,  23  Me. 

misjoinder,  this  is  not,  perhaps,  to  be  269. 

considered  as  multifadousness  in  the  Michigan,  —  Torrent  «/.  Hamilton,  95 

strict  sense  of  the  term,  but  as  a  vari-  Mich.    163;    Sweet    v.    Converse,    88 

ance  from  the  case  stated  in  the  bill.  Mich.  i. 

If  the  variance  is  material,  the  plainiiff  Missouri,  —  Boggess  v,  Boggess,  127 

fails,  because  he  has  not  made  out  the  Mo.  324. . 

case  which  he  stated.  If  the  objection  New  Jersey,  —  Bermes  v,  Frick,  38 
does  not  appear  in  the  bill,  but  is  N.  J.  ^.  80;  Olds  v.  Regan,  (N.  J. 
shown  by  the  plea  or  answer,  it  is,  per-  1895)  32  Atl.  Rep.  827;  Couse  v,  Co- 
haps,  not  very  material  whether  it  is  lumbia  Powder  Mfg.  Co.,  (N.  J.  1895) 
dem'>nstrated    multifariousness,   or  a  33  Atl.  Rep.  297. 

misjoinder,  or  a  variance;  the  defend-  New  York,  —  Whitbeck  v,  Edgar,  2 

ant  must  bs  allowed  to  insist  on  the  Barb.    Ch.    (N.    Y.)    106;    Cherry    v, 

objection  by  his  plea  or  answer,  as  he  Monro,  2  Barb.  Ch.  (N.  Y.)  618;  Crosby 

would  not  do  it  by  demurrer.     Where  v.  Berger,  4  Edw.  Ch.  (N.  Y.)  210. 

multifariousness  appears  on  the  face  of  Pennsylvania,  —  Hill   v.  Bonaffon,  2 

the  bill,  the  rule  is  well  established  by  W.  N.  C.  (Pa.)  356. 

the  authorities  that  the  defendant  must  Tennessee.  —  Payne  v.  Berry,  3  Tenn. 

make  the  objection  by  demurrer,  and  Ch.  154. 

cannot  insist  on  it  at  the  hearing,  on  United   States,  —  Fitchett  v.    Blows, 

plea  or  answer."     See,    to   the  same  74  Fed.  Rep.  47;  Buerk  v.  Imhauser,  8 

eflfect,  Bell  V.  Woodward,  42  N.  H.  189;  Fed.    Rep.   457;    Atwill  v.   Ferrett,   2 

Sims  V.   Aughtery,  4  Strobh.   Eq.  (S.  Blatchf.  (l7.  S.)  39;  Converse  v,  Michi- 

Car.)  103.     And  compare  the  following  gan  Dairy  Co.,  45  Fed.  Rep.  18. 
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by  an  employee  of  a  contractor  to  compel  an  accounting  of 
profits  which  the  complainant  was  to  receive  by  virtue  of  con- 
tracts with  different  municipalities  is  not  subject  to  dismissal  at 
the  instance  of  the  contractor  because  it  joins  the  municipalities^ 
though  it  might  be  objected  to  by  one  of  the  latter.*  So  where 
a  defendant  was  liable  for  each  one  of  the  amounts  decreed  in  a 
suit,  it  was  held  that  he  could  not  object  on  the  ground  of 
multifariousness.*  Generally,  moreover,  a  proper  defendant  can- 
hot  demur  for  the  misjoinder  of  an  improper  one.' 

t.  The  Court  Sua  SpoHte.  —  The  rules  thus  far  stated  as  to  the 
time  and  method  of  raising  the  objection  of  multifariousness  and 
misjoinder  govern  only  such  action  on  the  part  of  the  defendant. 
They  do. not  interfere  with  dismissal  by  the  court,  which  may 
raise  the  objection  sua  sponte  at  any  stage  of  the  proceedings.* 

England.  —  Atty.-Gen.  v.  Cnadock,  8  457,    wherein   the  court   Baid :     "  The 

Sim.  466;  Mole  v»  Smith,  Jac.  490.  defendant  Imhabeser,  being  liable  for 

1.  Olds  V.  Regan,  (N.  J.  1895)  32  Atl.  each  one  of  the  amounts  decreed  in 
Rep.  827,  where  Emery,  V.  C.,  said:  the  one  salt,  is  not  in  a  position  to 
"The  obiections  of  multifariousness  raise  the  objection  of  multifariousness^ 
and  misjoinder  of  defendants  would  be  as  he  is  in  no  worse  position  by  having 
ralid  had  they  been  made  bv  either  of  only  one  suit  against  him  than  if  there 
the  defendants,  the  city  of  Newark  or  were  three." 

the  township  of  Montclair,  as  neitlier        S.  Payne  v.  Berry,  3  Tenn.  Ch.  154. 

of  these  municipalities  has  any  con-        4.  Aiadama.  —  Bean  v.  Bean,  37  Ala. 

nection  whatever  with  the  contracts  of  17;   Shepherd's  Sel.  Cas.  265;    Felder 

the  other,  and  on  objection  of  either  of  v.  Davis,  17  Ala.  418. 

these  defendants,  properly  taken,  the        Florida,  -^  Mattair  v.  Payne,  15  Fla* 

court  would   be  at  liberty  to  dismiss  682;  Bauknight  v,  Sloan,  17  Fla.  288. 

the  bill  for  this  reason ;  and  it  may  be        Georgia,  —  Warthen    v,    Brantley,    5 

that  by  reason  of  this  multifariousness  Ga.  571. 

no  decree  can  be  finally  made  against        Maryland,  —  Tartar  v,  Gibbs,  24  Md. 

either  of  these  defendants  in  this  suiu  337:    Ashton  v.  Ashton,  35   Md.   504; 

But  the  defendant  Regan  cannot  object  Chew  v.  Baltimore  Bank,  14  Md.  299. 

to  misjoinder  of  other  defendants,  or        Michigan,  —  Childs    v,    Pellett.    102 

as  to  multifariousness  which  only  ex-  Mich.  564;    Payne  v.  Avery,  21   Mich. 

ists  as  to  other  defendants.     Miller  v,  524;  Wales  v,  Newbould,  9  Mich.  91. 

Jamison,  24  N.  J4  Eq.  41 ;    2  Daniell's        Mississippi.  —^  Darcey    v.    Lake,    46 

Ch.   Prac.   (6th    cd.)  337,  note  3.    As  Miss.  109. 

against  Regan,  the  bill  prays  for  aft        Ntw  Jersey . — Swayse  v.  Swayxe,  9 

accounting  of   the  amount  due  com-  N.  J.   Eq.  273;    Hendrickson  v.  WaU 

plainant   under  several  different  con-  lace,  31  N.  J.  Eq.  604;    Drosie  v.  Hall, 

tracts;    and,  so  far  as  appears  on  the  (N.  T.  1894)  29  Atl.  Rep.  437:  Rockwell 

face  of  the  bill  itself,  I  see  no  reason  v.  Morgan,  13  N.  J.  Eq.  384. 

why,  as  between  the  complainant  add        Ohio,  —  State  v,  EUlis,  zo  Ohio  496. 

Regan,  the  account  cannot  take  in  all        Pennsylvania,  —  Citizens'        Natural 

of  the  contracts  in  a  single  bill  as  con-  Gas  Co.  v.  Shenango  Natural  Gas  Co., 

veniently    as    the  joining  of    similar  138  Pa.  St.  22. 

claims  in  a  suit  at  law.     The  dismissal        S»sUh  Carolina,  —  Sims  v.  Aughtery , 

bf  a  bill  for  multifariousness  in  joining  4  Strobh«  Eq.  (S.  Car.)  103. 

distinct  claims  against  one  defendant         Tennessee.  -^  Hickman    v.    Cooke,   5 

is  largely  a  matter  for  the  discretion  Humph.  (Tenn.)  640. 

of  the  court,  and,  in  the  absence  of  any         Virginid.  —  Wells  ri  Se  Well's  Point 

reference    by    counsel    to    Authorities  Guano  Co»,  69  Va.  711;  Dunn  v.  Dunn« 

against  the  joinder  of  such  claims,  I  am  26  Gratt.  (Va.)  29T. 

not  willing  to  dismiss  the  bill  for  this         United  Stales. -^  Oliver    v,    Piatt,   3 

reason."  How.  (U.  B.)  411;    Nelson  v*    Hill,  $ 

2.  Buerk  v.  Imhaueser,  8  Fed.  Rep.  How.  (U,  S.)  13^;    Baftiey  v.  Lathara| 
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A  master  to  whom  the  case  is  referred  seems  to  have  the  same 
powers  in  this  regard  as  a  judge. ^  It  has  been  said  that  only  a 
very  strong  case  will  induce  the  exercise  of  this  power,*  and  that 
it  should  be  employed  rarely  and  with  great  caution.'  But  where 
the  defect  is  serious  and  is  likely  to  embarrass  the  administration 
of  justice,  it  is  not  only  proper,  but  desirable,  that  the  court 
should  exercise  its  prerogative  in  this  particular  and  dismiss  the 
bill.^ 

XI.   GOHSEQITEHOES   AHD    COSSECTIOH    OP  HVLTIFABI0V8ir£88  —  1. 

In  General  —  It  has  frequently  been  said  that  the  courts  do  not 
look  with  favor  upon  the  objection  of  multifariousness.*     At 

103  U.  S.  215;  Hefner  e/.  Northwestern  multifarious,  no  advantage  has  been 

L.  Ins.  Co.,  123  U.  S.  747.  taken  of  it  by  the  pleadiiigs,  nor  was 

England,  —  Greenwood  t'.  Churchill,  the   objection   stated   at*  the  hearing. 

I  ^lyl.  &  K.  546.  The  objection  must  be  taken  by  de- 

1.  Citizens'  Natural  Gas  Co.  v.  She-  murrer  or  plea,  or  be  set  up  in  the  an- 
nango  Natural  Gas  Co.,  138  Pa.  St.  swer;  and  if  it  is  not,  the  defendant 
31.  cannot  claim  any  benefit  from  such  de- 

2.  Ashton  V.  Ashton,  35  Md.  496,  the  feet.  But  though  the  party  may  waive 
court  saying:  **  Where  there  is  no  the  objection,  the  zomtX.^  propria  jure^ 
objection  to  a  bill  upon  this  ground  may  dismiss  the  bill,  and  will  do  it 
raised  either  by  demurrer,  answer,  or  where  the  form  of  the  bill  embarrasses 
plea,  the  courts  will  sometimes,  sua  the  court  in  the  administration  of  jus- 
sponte^  notice  it  at  the  hearing.     But  it  tice.'* 

must  be  a  very  strong  case  which  will  In  Bauknight  v,  Sloan,  17  Fla.  284, 

induce  them  to  do  it.     If  they  can  get  the    court    said:     "We    have   here  a 

to  a  final  decree  without  serious  em-  joinder  of  equitable  and  legal  causes 

barrassment,  so  indisposed  are  they  to  of  action   supplemented   by    different 

countenance   the  objection,    the  error  claims  against  the  same  defendant  by 

will   generally   be  disregarded."     See  different  plaintiffs,  and  also  different 

Brown  v,  Granclin,  (N.  T.  1888)  13  Atl.  and    distinct    demands     by    different 

Rep.  266;    Rockwell  v,  Morgan,  13  N.  plaintiffs  against  different  defendants, 

J.  £q.  384.  there  being  no  common  interest  cen- 

8.  Bean  v.  Bean,  37  Ala.  20;    Shep*  tring  in  the  point  in  issue  in  the  cause, 

herd's  Sel.  Cas.  265;  Felder  v,  Davis,  There  is  here  a  misjoinder  of  causes  of 

17  Ala.  418.  action,    misjoinder  of  parties,   and  a 

In  Chew  v,  Baltimore  Bank,  14  Md.  union  of  distinct  demands,  of  which 

299,  the  court  observed:  "  There  is  no  the  court  should  have  taken  notice  at 

doubt  that  where  a  defendant  omits  to  the     hearing."       Compare    Annin     v, 

demur  for  multifariousness,  the  court  Annin,  24  N.  J.   £q.   188;    Veghte  v, 

may,  sua  sponte^  take  the  objection  and  Raritan  Water- Power  Co.,  19  N.  J.  £q. 

dismiss  the  bill.     But  whether  this  will  144. 

be  done  or  not  must  depend  on  the  na-  6.  Warthen  v.  Brantley,  5  Ga.  571; 

ture  of  the  case,  and  the  course  of  pro-  Nail  v,  Mobley,  9  Ga.  278.     Compare 

ceediags  at  the   time  of  the  hearing.  Marshall  v.  Means,  12  Ga.  61;  Turnip- 

Without  intimating  whether  the  pres-  seed  v,  Goodwin,  9  Ala.  372. 

ent  bill  is  obnoxious  to  the  objection,  "It  is  difficult    to    apply   the    rule 

we  think  it  is  not  a  case  in  which  the  against  multifariousness   in   practice, 

court  should    interfere.     The   trouble  The  instances  are  numerous   and  in- 

and  expense    which   the  demurrer,  if  harmonious.     A  suit  is  not  thrown  out 

well  taken,  would  have  prevented  have  of  court  for  this  fault  except  in  a  plain 

been  incurred.     The  case  is  fully  pre-  case."     Oney  v,  Ferguson,  41  W.  Va. 

sented  on  the  record,  and  the  reasons  568. 

for    allowing    the    objection    do    not  The  bill  will  not  be  dismissed  for 

apply."  this  defect  unless  the  court  is  so  embar- 

4.  Duty     of    Crourt    to     Olijeet.  —  In  rassed  that  it  cannot  administer  appro- 

Swayze  e/.  Swayze,  9  N.  J.  Eq.  273,  the  priate  relief.     Annin  v,  Annin,  24  N.  J, 

court  said:    '*  But  although  this  bill  is  Eq.  184. 
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most  the  vice  will  not  render  void  a  decree  so  that  it  can  be 
treated  as  a  nullity  in  a  collateral  proceeding.*  Where  in  other 
respects  the  bill  is  without  equity  the  question  of  multifariousness 
will  be  treated  as  immaterial,*  and  the  defect  may  sometimes  be 
avoided  by  charging  combination  between  the  several  defendants 
or  in  respect  to  matters  introduced  into  the  bill  which  would 
otherwise  be  distinct  and  unconnected.* 

2.  Amendment.  —  In  accordance  with  their  disinclination  to 
favor  the  objection  of  multifariousness,  the  courts  will  generally 
allow  the  bill  to  be  amended  after  sustaining  a  demurrer  on  that 
ground.*  So  where  a  demurrer  goes  to  the  whole  bill  the  court 
sometimes  withholds  its  decision  thereon  and  grants  leave  to 
amend.*  The  application  to  amend  should  be  made  in  the  trial 
court.*  Sometimes,  instead  of  authorizing  an  amendment,  the 
court  will  simply  put  the  complainant  to  his  election  as  to  which 
one  of  his  causes  of  action  he  will  continue  to  prosecute. "^  But 
it  is  not  always  that  such  leniency  will  be  extended  to  a  litigant 
who  has  fallen  into  the  vice  of  multifariousness.  There  are 
instances  where  amendment  would  not  be  allowed  anywhere  after 


1.  Hefner  v.   Northwestern  L.  Ins.  adjudication  of  the  rights  of  the  par- 
Co.,  123  U.  S.  747.  ties." 

2.  Tutwiler  z/.  Tuskaloosa  Coal,  etc..  United  States.  —  Price   v.   Coleman, 
Co.,  89  Ala.  399.  21  Fed.  Rep.  357.     Compare  Sioux  City 

8.  Charging  Combination.  —  Wilson  v.  First  Nat.  Bank  v.   Peavey,   75   Fed. 

Wilson,  23  Md.  162,  holding  also  that  Rep.  154. 

if  combination  was  denied  by  the  an-  Ireland,  —  See  Johnston  v.  Anthony, 

swer  the  bill  became  demurrable.     In  2  Moll.  373. 

England,  in  such  a  case,  it  was  neces-  The  practice  of  allowing  amendments 

sary  both   to  answer  and   to  demur,  for  multifariousness  or  misjoinder  pre- 

Powell  V,  Alderne,  i  Vem.  416.  vails  also  under  the  code.     Wiesner  v, 

4.  Leave  to  Ainend  TJraally  Granted —  Young,  50  Minn.  21. 

Delaware.  —  Reybold  v.   Herdman,    2  Amendment  Abandoning  Claim  Whieh 

Del.  Ch.  34.  Made    BiU    Mnltiiiuioiu.  —  See    article 

Georgia.  —  Bennett  r.  Woolfolk,  15  Amendments,  vol.  i,  p.  494. 

Gf .  222.  6.  McElwee  v.  Massey,  10  Rich.  Eq. 

Massachusetts.  —  White   v,  Curtis,  2  (S.  Car.)  377. 

Gray  (Mass.)  472.  6.  Mcintosh  v.  Alexander,  16  Ala. 

Mississippi.  —  Roberts  w.  Starke,  47  87. 

Miss.  263.  7.  Patting  Complainant  to  His  Eleotion. 

South  Carolina.  —  McElwee  v.  Mas-  — Marriott     v.    Givens,    8    Ala.   694; 

sey.  10  Rich.  Eq.  (S.  Car.)  377.  Junkins  v.  Lovelace,  72  Ala.  303. 

Tennessee. — Jefferson  v.  Gaines,  7  Thus,  in  Chapin  v.  Sears,  18  Fed. 
Baxt.  (Tenn.)  368,  in  which  case  the  Rep.  814,  where  the  bill  sought  parti- 
court  said:  "  The  chancellor  was  cor-  tion  and  the  settlement  of  a  disputed 
rect  in  sustaining  the  demurrer  on  legal  title,  the  court,  after  deciding 
ground  of  misjoinder,  but  we  do  not  that  it  was  multifarious,  observed: 
think  that  the  bill  should  have  been  '*  My  first  impression  was  to  allow  com- 
dismissed,  but  the  demurrer  should  plainant  to  amend  his  bill,  conforming 
have  been  sustained,  and  complainant  it  to  the  requirements  of  the  statute 
directed  or  authorized  to  amend  by  when  such  a  suit  is  brought,  and  to  try 
filing  separate  bills,  without  new  pro-  the  title  in  the  pending  action.  But 
cess  as  to  the  parties  before  the  court,  upon  reflection  I  am  of  the  opinion  that 
in  pursuance  of  section  4326  of  the  the  more  proper  course  is  to  order  the 
code,  or  the  case  separated  as  might  be  present  bill  to  stand  as  a  simple  parti- 
necessary  for  the  proper  litigation  and  tion  bill,  and  to  give  leave  to  the  com- 
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such  an  objection  has  been  sustained.^  And  in  some  jurisdic- 
tions it  has  never  been  the  practice  to  allow  an  amendment  as 
of  course.*  In  any  event  an  amendment  which  will  result  in 
making  the  bill  multifarious  will  not  be  idlowed.* 

3.  DiamissaL  —  Where  no  amendment  is  allowed  the  only  course 
left  is  to  dismiss  the  bill.*  So  where  the  court  sua  sfonte  raises 
the  objection  of  multifariousness  it  will  generally  dismiss  the 
bill.*  When  a  dismissal  is  ordered  it  should  be  in  Mo,  and  not 
as  to  part  of  the  bill.*  Dismissal  should,  however,  as  a  rule,  be 
without  prejudice.''  and  sometimes  without  costs.® 

plaioftnt,  if  he  is  in  the  peaceable  pos-  8.  Amendment  Making  BiH  KnltUftri* 

session   of  the  premises,   to  institute  ens.  -^  Jordan  v.  Jordan*   i6  Ga.  446; 

another  suit,  under  the  provisions  of  Shaffer  v.  Fetty,  30  W.  Va.  269.     In  the 

the  state  statute,  to  ascertain  and  de-  latter    case   it  was  observed:    "  It  is 

termine  the  title  to  the  land.'*  true,  the  original  bill  was  perhaps  not 

1.  Johnston  v.  Anthony,  3  Moll,  multifarious,  but  when  amended,  as 
373;  Emans  v,  Emans,  13  N.  J.  Eq.  it  must  be,  it  necessarily  becomes  so. 
205.  In  the  former  case  ttie  master  of  And,  as  we  will  presently  show,  all 
the  rolls  observed :  **  Upon  a  special  that  has  been  done  In  the  court  below 
case  showing  that  the  multifariousness  must  be  done  over,  and  none  of  the  dep- 
can  be  separated,  and  is  not  mixed  up  ositions  or  proceedings  can  be  read  or 
with  the  rest  of  the  record,  the  court  used  in  determining  the  cause  if  re- 
gives  leave  to  amend;  but  it  is  not  a  manded,  inasmuch  as,  we  will  pres- 
motion  of  course.  A  demurrer  for  ently  see,  all  these  depositions  and 
multifariousness  allowed  puts  the  cause  proceedings  were  taken  when  the  co- 
out  of  court,  as  it  is  generally  appH-  heirs  with  the  plaintiff  of  Alpheus  A. 
cable  to  the  whole  record;  but  as  in  D.  Petty  were  not  parties  to  the  cause, 
this  case  the  amendment  sought  is  only  As  all  the  proceedings  and  proofs  in 
in  the  prayer  of  the  bill,  and  to  add  the  cause  are  thus  useless,  and  the 
parties,  this  motion  may  be  granted;  whole  cause  is  to  be  started  de  novo^  I 
that  plaintiff  may  amend  prayer,  and  can  see  no  justice  or  convenience  in 
add  parties  as  he  may  be  advised  on  permitting  the  plaintiff  to  pursue 
usual  terms,  and  also  paying  defend-  further  the  wrong  course  she  has 
ant  the  costs  of  this  motion.'*  adopted    by    filing    an    amended    bill 

ft.  Johnston  v.  Anthony,  2  Moll.  373;  uniting  distinct  matters  against  differ- 
Swift  V.  Eclcford.  6  Paige  (N.  Y.)  22;  ent  defendants." 

Boyd   V,   Hoyt,   5    Paige  (N.   Y.)  65;  4.  Swift  z/.  Eckford,  6  Paige  (N.  Y.) 

Shaffer  I!'.  Fetty,  30  W.  Va.  248.  29;    Jerome  v.   Jerome,  5  Conn.  352; 

**  It  is  not  a  matter  of  course  to  per-  Wilson  v.  Wilson,  23  Md.  162.     And 

mil  a  bill   to  be  amended  after  the  see  cases  cited  in  note  2,  supra. 

allowance  of  a  demurrer  for  multifari-  6.  Mattair  v.    Payne,    15    Fla.   682; 

ousness,  as  the  multifarious  matter  is  Darcey  v.  Lake,  46  Miss.  109. 

generally  such  that  it  cannot  be  sep-  6.  White  v.  White,  5  Gill  (Md.)  359; 

arated    from    the  residue  of  the  bill.  Gibbs  v.  Clagett,  2  Gill  &  J.  (Md.)  14; 

And  in  this  case,  as  the  bill  is  sworn  Boyd  v.  Hoyt,  5  Paige  (N.  Y.)  65.     See 

to,  it  is  contrary  to  the  practice  of  the  also    Deaderick    v.    Wilson,    8    Baxt. 

court  to  permit  it  to  be  altered  by  strik-  (Tenn.^  109. 

ing  out,  as  such  an  amendment  to  a  7.  Williams  ?'.   Jackson,    107   U.   S. 

sworn    bill    is   not    allowable    except  478;    Shaffer  v.  Fetty,  30  W.  Va.  248; 

under    very     special     circumstances.  Wilson  v.  Wilson,  23  Md.  162. 

The     demurrers     must    therefore    be  8.  Wilson  v.  Wilson,  23  Md.  162. 

allowed,  and  the  bill  must  be  dismissed  Part  of  Defendants.  —  In  Johnson  v. 

with  costs,  as  to  the  parties  who  have  Brown,  2  Humph.  (Tenn.)  327,  it  Was 

demurred,  but  without  prejudice  to  the  held  that  the  complainant  may,  on  the 

future  rights  of  the  complainant  in  a  sustaining  of  a  demurrer,  dismiss  as 

new  'suit  or  suits  against  the  proper  to    those    defendants    whose    joinder 

parties."     Swift  v,  Eckford,  6    Paige  created  the  objection. 
(N.Y.)  22. 
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MULTIPLICITY  OF  SUITS. 

Equity  Jvriidictioiu  —  Sometimes  where  a  number  of  persons  have 
separate  and  individual  claims  or  rights  of  action  against  the  same 
person  arising  out  of  the  same  event  or  transaction,  which 
involve  or  depend  upon  the  same  questions  of  law  and  similar 
matters  of  fact,  a  court  of  equity  will  exercise  jurisdiction  in 
order  to  prevent  a  multiplicity  of  suits,  and  thus  in  one  proceed- 
ing give  more  substantial  relief  than  could  be  afforded  in  numer- 
ous actions  at  law  prosecuted  by  each  individual  separately. 
However,  this  jurisdiction  is  only  exercised  when  the  legal  reme* 
dies  are  inadequate  and  cannot  meet  the  ends  of  justice  as  effect- 
ively as  those  afforded  by  a  court  of  equity,  and  a  bill  for  that 
purpose  will  not  be  entertained  unless  it  appears  that  there  is  a 
practical  necessity  for  the  interposition  of  the  court  to  prevent 
vexatious  litigation.*  See  generally  article  Jurisdiction,  vol. 
12,  p.  162. 

1.  Van  Auken  v.  Dammeier,  27  Ore-  Distinction  between  Bills  of  Peace  and 

gon  150.  Bills  to  Prevent  Multiplicity  of  Suits, 

8<Sope  of  Attidld.  —  The  cofiditions  —  A  distinction  is  to  be  observed  be- 
which  will  justify  the  interference  of  2i  twecn  bills  for  the  prevention  of  multi- 
court  possessing  equity  powers  to  pre-  plicity  of  suits  and  bills  of  peace, 
vent  a  multiplicity  of  suits,  by  the  whose  object  is  the  suppression  of  use- 
restraint  of  pending  or  threatened  liti-  less  and  vexatious  litigation,  and  caseit 
gation,  cannot  be  stated  with  any  where  the  real  object  of  the  relief 
degree  of  positiveness;  therefore  be-  sought  is  the  consolidation  of  a  num- 
yond  reference  to  special  articles  in  ber  of  suits  of  like  nature,  since  in  the 
this  Work  wherein  the  subject  has  been  former  class  of  cases  courts  of  equity 
or  hereafter  may  be  treated,  no  mofe  may  properly  enjoin,  but  in  the  latter 
will  here  be  attempted  than  to  refer  to  they  will  refuse  to  interfere.  Murphy 
tome  points  of  practice  which  have  v.  Wilmington,  6  Houst.  (Del.)  108. 
been  passed  on  by  the  courts  from  time  What  Ooflititntei  a  Praotleal  IteoMiitj. 
to  time.  —  Where  the  rights  of  several  plaintiffs 

CctasoUdAtioil  of  Actions.  —  As  to  the  are   purely    legal    and   in   themselves 

jurisdiction  of  equity  to  restrain  the  perfectly  distinct,  so  that  each  party's 

prosecution  of  separate  actions,  and  to  case  depends  upon  its  own  peculiar  cir- 

have  the  rights  of  the  parties  deter-  ctitnstances,  and  the  relief  demanded 

mined  in  a  single  suit,  see  article  Con-  Is  a  separate  money  judgment  in  favot 

souDATioN  OP  Actions,  vol.  4,  p.  690.  of  each  plaintiff  and  against  the  defend- 

Ai  to  the  Office  of  Creditori*  Bills  to  ant,  there  is  no  practical  necessity  fof 
prevent  a  multiplicity  of  suits  by  cred-  the  interposition  of  a  court  of  equity, 
ftors,  see  article  Creditors*  Bills,  vol.  and  we  can  find  no  authority  for  hold- 
Si  p-  536  ft  seq,  ing   that  it   will  assume    jurisdiction 

As  to  the  ^notion  of  a  BUI  of  Peaoe  to  fiifnply  because  the  parties  are  numer- 

Invoke  the  aid  of  equity  to  stay  sepa-  ous.     A   defendant  is  entitled  to  the 

rate  suits  involving  the  same  right,  or  constitutional  right  of  trial  by  jury,  of 

to  prevent  vejfatious,  inconclusive  liti-  which  he  cannot  be  deprived  because 

gation,  and  to  adjudicate  finally   the  numerous  parties  are  asserting  claims 

whole  controversy,  see   article   Bills  against  him,  even  though  such  claims 

oy  Peace,  vol.  3,  p.  556.  may  be  founded  upon  the  same  ques^ 
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Each  Case  Judged      MULTIPLICITY  OF  SUITS.  liy  Itwlf. 

Where  the  Court  Hae  Onee  Acquired  Jurisdictioii  there  seems  to  be  no 

good  reason  why  suitable  relief  may  not  be  administered  for  the 
final  determination  of  pending  or  threatened  controversies.* 

Eaoh  Case  Judged  by  Itself.  —  It  is  impossible  to  set  out  or  to 
characterize  the  conditions  which  will  warrant  action  by  a  court 
sitting  in  equity  to  prevent  a  multiplicity  of  suits,  but  the  neces- 
sity for  such  action  must  be  judged  of  by  the  facts  presented  in 
each  case.* 

tions  of  law  and  fact.  Fellows  v,  ing,  does  not  present  such  a  case  of 
Spaulding,  141  Mass.  89.  multiplicity  of  suits  as  will  justify 
Enforcement  of  Agreement  to  Pay  All-  equitable  interference.  Druon  v,  Sul- 
mony.  —  In  Peterson  v.  Fleming,  63  livan,  66  Vt.  609. 
111.  App.  357,  a  suit  to  enforce  an  Similar  Defense  to  Several  Snits.  —  In 
agreement  to  pay  alimony  in  definite  Johnston  v.  Stone,  71  Miss.  593,  it  ap- 
sums  at  specified  times,  it  was  said:  peared  that,  as  one  transaction,  the 
"All  reasons  that  operate  to  confer  complainant  had  sold  real  estate  and 
jurisdiction  in  equity  in  cases  where  the  personalty.  He  was  sued  by  the  de- 
remedy  at  law  is  incomplete  or  inade-  fendant,  the  vendee,  in  three  several 
quate,  or  can  only  be  had  through  a  suits,  ejectment  for  the  realty,  replevin 
multiplicity  of  suits,  seem  to  unite  in  for  the  personal  property,  and  replevin 
favor  of  a  court  of  equity  being  the  for  the  deed  of  conveyance  of  the  land, 
proper  forum  for  the  enforcement  of  The  appellate  court  refused  to  interfere 
the  agreement  in  question."  with  the  action  of  the  court  below  in 

1.  Where  Jnrisdiotion  Has  Been  Taken  dissolving  an  injunction  restraining  the 
for  DlBCOvery  suitable  relief  will  be  ad-  prosecution  of  the  several  suits  and  in 
ministered  to  avoid  a  muliiplicity  of  consolidating  them,  although  the  bill 
suits.  Yates  v.  Stuart,  39  W.  Va.  124,  averred  a  similar  defense  10  all  the 
adopting  the  language  of  Lafever  v,  suits,  i,  ^.,  a  rescission  of  the  sale  and 
Billimy,  5  W.  Va.  33.  an  adjustment  of  all  the  matters  in- 

DeciBion  of  Matters  Hot  in  Lurne. —  volved. 
Though  the  chancellor,  having  ac-  A  Complaint  by  a  Corporation  against 
quired  jurisdiction  of  a  subject,  may,  directors,  for  loss  of  corporate  property 
in  order  to  prevent  multiplicity  of  ac-  occasioned  by  their  negligence,  which 
tions,  do  full  justice  between  the  par-  alleges  that  on  account  of  the  different 
ties,  he  is  not  warranted  in  deciding  periods  of  time  during  which  the  de- 
other  matters  between  the  parties,  fendants  were  trustees  of  the  corpora- 
whether  legal  or  equitable,  having  no  tion  no  adequate  recovery  of  damages 
connection  with  the  subject  conferring  without  a  multiplicity  of  suits,  can  be 
the  jurisdiction.  Haggins  v.  Peck,  10  had  to  reimburse  the  corporation,  and 
B.  Mon.  (Ky.)  210.  that  such  loss  can  only  be  properly 

One  Decree    to  Avoid  Mnltiplioity   of  apportioned    by   an  accounting,   etc.. 

Suits.  —  In  Ulman  v.  laeger,  67  Fed.  presents  a   proper    case  for  equitable 

Rep.  980,  a  partition  suit,  the  primary  cognizance   to    avoid    multiplicity    of 

object  of  the  bill  was  to  annul  and  va-  suits,  and  to  apportion  the  liabilities 

cate  certain  tax  deeds  and  thereby  re-  of  the  defendants.     Empire  State  Sav, 

move  the  cloud  from  the  land  sought  Bank  v.  Beard,  81  Hun  (N.  Y.)  184. 

to  be  partitioned.     It  was  held  that  for  Where  the  Claims  of  the  Defendants  are 

the  purpose  of  avoiding  a  multiplicity  derived  from  the  same  source,  a  suit  in 

of  suits,  one  decree  could  be  entered  equity  is    the    proper    proceeding    in 

vacating  all  the  tax  deeds.  which  to  litigate  their  rights,  upon  the 

2.  See  the  various  articles  in  the  familiar  ground  that  by  suing  in  equity 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  all  the  defendants  can  be  brought  be- 
wherein  this  subject  is  dealt  with  as  a  fore  the  coucf  in  one  action  and  a  mul- 
ground  of  equity  jurisdiction.  tiplicity  of  suits  be  thereby  avoided. 

Separate  Demands  on  Same  Instrument.  Ulman  v.  laeger,  67  Fed.  Rep.  980. 

—  That  one  person   is  sued  by    two  Pending    Several    Suits    by    property 

others  holding  separate  demands,  evi-  owners  against  a  railroad  company  to 

denced  by  the  personal  obligation  of  recover  for  losses  sustained  by  fires  set 

the  former  contained  in  the  same  writ-  by  sparks  from  one  of  its  engines,  the 
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Beqvisitai  of  BlU      MUL  TIPLICITY  OF  SUITS.  or  Complaint. 

Baqnisitei  of  Bill  or  CompUdnt.  —  However,  to  justify  the  court  in 
taking  jurisdiction  on  this  ground,  the  bill  or  complaint  must 
contain  specific  allegations  setting  up  the  facts  and  circumstances 
relied  on,  that  there  may  appear  a  necessity  for  equitable  inter- 
ference to  prevent  unnecessary,  annoying,  or  harassing  litigation. 
Mere  conclusions  will  be  insufficient,^  and  in  the  absence  of  any 

company  exhibited  its  bill  to  enjoin  the  law,   and    it    alleged    that    numerous 

prosecution  of  the  suits,  to  bring  in  all  other  persons  had  announced  their  in- 

the  plaintiffs  therein,  and  to  have  all  tent  ion   and   were  preparing  to  bring 

the  controversies  settled  in  one  suit  in  suits  against  the  company  for  damages 

equity,  and  it  was  held  that  there  was  because  of  charges  made  by  it  against 

no  jurisdiction   to  entertain    the  bill,  said  persons  in  excess  of  the  rates  fixed 

because  of  the  lack  of  community  of  by   the    railroad   commission    for    the 

interest  of  the  several  plaintiffs  in  the  transportation  of  freight  and  passe n- 

actions  against  the  company.     Tribette  gers  over  its  road,  and  that  suits  would 

V.  Illinois  Cent.  R.  Co.,  71  Miss.  212.  continue  to  be  brought  so  long  as  such 

Atseameiiti  in  HumeroiiB  Tazing  Dis-  rates  were  charged.     The  court  said: 

tricto. 'In  Western  Union  Tel.  Co.  1/.  *'A   reading  of  the  bill   discloses   the 

Gorman,  77  Fed.   Rep.    13,   a  bill   in  fact  that  no  community  of  title,  or  right, 

equity  by  a  telegraph  company  against  or  joint  interest  in  the  subject-matter  of 

the  state  auditor  alleged  that  it  was  the  suit  is  alleged  in  the  persons  sought 

claimed  that  the  defendant,  unless  re-  to  be  enjoined,  but  it  does  appear  that 

strained,  would  apportion  and  certify  there  is  a  community  of  interest  among 

to  the  county  clerks  of  more  than  sixty-  them  in  the  questions  of  law  and  fact 

eight  counties  of  the  state  the  propor-  involved  in  the  general  controversy,  or 

tionate     amount     of    an     assessment  in  the  kind  of  relief  asked  against  each 

imposed   by  statute;   that  the  county  individual  person  insisting  on  similar 

clerks   would  certify  to  each  county,  claims  against  appellee.     In   view   of 

city,  town,  or  taxing  district  in  which  the  fact  that  the  bill  fails  to  allege  any 

the  complainant  did  business,  the  por-  sufficient   defense  either  at  law  or  in 

tion  thereof  taxable   in   each  of  said  equity  on  the  part  of  appellee  against 

cities,  towns,  or  taxing  districts  in  each  the  suits  instituted  or   threatened,    it 

of  said   counties   for   collection;    that  becomes  unnecessary  for  us  to  decide 

complainant  would  suffer  irreparable  whether  or  not  its  allegations  are  suffi- 

injury,  and  would  be  subjected  to  a  cient-in  other  respects  to  justify  the 

multiplicity    of    vexatious    suits    and  interposition  of  the  court  of  chancery 

prosecutions;   and    concluded   with    a  by  injunction.** 

prayer  that  it  might  not  be  subjected  1.  Threatened  Baits  by  Others  Againat 
to  the  multiplicity  of  suits  which  would  flame  Defendants.  —  An  allegation  in  a 
otherwise  be  necessary,  that  it  might  complaint  to  enforce  a  statutory  liabil- 
be  spared  irreparable  injury,  and  that  ity  of  directors,  which  in  substance 
its  property  within  the  state  might  not  charges  that  other  parties  are  about  to 
be  subjected  to  an  illegal  cloud  and  commence  actions  against  the  defend- 
lien,  but  that  an  injunction /^«</^w/^  lite  ants  for  the  purpose  of  recovering  the 
might  be  granted  commanding  the  de-  amounts  of  their  respective  claims  as 
fendant  to  refrain  from  certifying  the  creditors  of  the  corporation,  is  suffi- 
valuation  or  assessment,  or  any  part  cient  to  inform  the  court  that  a  multi- 
thereof,  to  such  clerks,  and  to  refrain  plicity  of  suits  is  threatened,  and  may 
from  collecting  or  attempt! ng  to  coUect  be  prevented  if  an  action  in  equity, 
any  of  such  taxes  until  the  final  order,  broad  enough  to  secure  the  rights  of 
etc.  There  was  held  to  be  enough  all  the  parties,  be  prosecuted.  Bauer 
shown  to  warrant  the  interference  of  v.  Piatt,  72  Hun  (N.  Y.)  326. 
the  court  to  prevent  a  multiplicity  of  Expeeted  Transfen  of  flecnritiei  for  Pur- 
suits, pose  of  Baits  Thereon.—  In  a  suit  by  a 

Heceesity  of  Alleging  Defense  Against  municipality  to  compel  the  surrender 
Pending  and  Threatened  Baits.  —  In  and  cancellation  of  certain  bonds  is- 
Storrs  V.  Pensacola,  etc..  R.  Co.,  29  sued  in  aid  of  the  construction  of  a 
Fla.  634,  the  bill  was  filed  against  railroad,  and  for  other  relief,  an  aver- 
three  persons  to  restrain  them  from  m-nt  in  the  bill  that  '*  there  is  a  deter- 
further  prosecuting    certain    suits    at  mination  and  expectation  on  the  part 
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Or  Oiiplilil. 


showing  to  support  it|  no  presumption  will  be  indulged  that  the 
complaining  party  will  be  prejudiced  or  will  sustain  injury 
because  of  the  existing  conditions.^ 

of  the  defetidantd  to  make  from  time  to  iently  settled  in  the  fonim  to  which  h 
time  other  collusive,  fraudulent,  and  belongs,  presents  no  reason  for  re- 
apparent  transfers  of  the  bonds  and  sttaining  the  defendants  from  pursuing 
coupons,  or  a  part  of  them,  with  a  the  remedy  provided  by  statute.  Fel- 
view  of  bringing  suits  thereon  in  the  lows  v.  Spaulding,  141  Mass.  89. 
names  of  different  persons  adsunling  to  "  Otbtr  fciti  Thnatoned.*'  —  Where  it 
be  the  owners  thereof,  against  the  com-  appears  that  but  two  suits  are  pending) 


plain  ant,  from  time  to  time,  for  the 
purpose  of  harassing  and  vexing  the 
complainant,'*  was  held  insufficient  in 
itself  to  authorize  equitable  interfer- 
ence for  the  purpose  of  preventing  a 
multiplicity  of  suits.  Farmingtort  Vil- 
lage  Corp.  tf,  Sandy  River  Mat.  Batik, 
85  Me.  46. 

thTBatened  Action  in  Yiolatton  of  Law. 
—  if  the  allegations,  of  the  bill  show 
that  the  threatened  action  which  is 
sought  to  be  restrained  would  be  iii 
violation  of  law,  then  the  resort  by  the 
complaining  party  to  a  court  of  Equity, 
for  the  purpose  of  preventing  the  com- 
mission of  such  threatened  violation  of 
his  property  rights,  may  be  justified 
under  the  well-settled  rule  that  a  court 
of  equity  may  take  cognizance  of  any 
controversy  when  necessary  to  prevent 
a  multiplicity  of  suits.  Sang  Lung  v, 
Jackson,  85  Fed.  Rep.  502. 

Failtm  td  AUege  Threatened  or  In- 
tended Texationt  Litigation.  —  A  bill  by 
assignees  in  insolvency  to  restrain  sev- 
eral  defendants  from  proving  their 
claims  against  the  debtor  in  the  insolv- 
ency court,  which  sets  out  that  numer- 
ous creditors  have  presented  their 
Several  debts  for  proof  in  insolvency, 
Which  have  not  been  passed  on  by  the 
judge,  and  that  they  are  all  controlled 
and  owned  by  one  of  the  defendants 


fts  to  both  of  which  clear  and  unembar-^ 
rassed  defenses  at  law  are  shown  to 
exist,  a  bare  statement  in  the  bill  that 
"  other  6uits  are  threatened  *'  is  too 
vague  and  indefinite  to  add  anything  to 
the  alleged  ground  for  equitable  inter** 
ference,  f.  «*.,  the  restraint  of  a  multi* 
plicity  of  suits.  Attalla  Min.,  etc.,  Co. 
V,  Winchester,  102  Ala.  184. 

Compematien  Seoevemble  Only  by  Vm- 
Merene  Stdts.  — In  Lake  Erie,  etc.,  R. 
Co.  V.  Young,  135  Ind.  426,  an  actioii 
to  restrain  a  railroad  company  from 
making  a  construction  which  it  wafl 
alleged  would  flood  the  plaintiff's  land, 
the  complaint,  after  detailing  facts  afl 
to  the  location,  the  proposed  constroc* 
tion,  and  its  probable  effect,  stated  that 
the  damage  would  be  continuous  frotn 
year  to  year,  and  that  the  plaintiff 
would  be  compelled,  in  order  to  re* 
cover  from  the  defendant  compeAsa* 
tion  for  the  damage  thus  sustained,  to 
bring  numerous  suits  against  the  de^ 
fendant.  The  complaint  was  held  to 
be  sufficient. 

Xzpoenre  to  Multiplicity  of  Bniti.  —  A 
statement  in  a  complaint  against  a 
state  commissioner  of  excise  to  restrain 
the  enforcement  of  a  statute  respecting 
the  sale  of  intoxicating  liquors,  that 
such  enforcement  will  expose  the  plain* 
tiff  to  a  multiplicity  of  suits,  is  not  a 


—  ihe  same  questions  of  law  arising  in  Statement  of  fact,  but  is  a  conclusion 

each  case  —  but    which    contains    no  on  the  part  of  the   pleader   which  is 

allegation  that  the  defendants  threaten  unavailable.     Balogh  v,  Lyman,  6  N. 

or  intend  to  harass  the   plaintiffs  by  Y.  App.  Div.  271. 
vexatious  litigation,  so  that  practically        1.  Balogh  v,  Lyman,  6  N.  Y.  App. 

the  whole  controversy  can  be  conven-  Div.  271. 
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IT.  KAVDAinTB  A0AIHBT  MlTiriCIPAL  COBPO&^TIOV%  2$ I. 

CROSS-REFERENCES. 

As  to  Counties^  see  article  COUNTIES^  vol.  5,  p.  294. 

Local  Improvements  in  general^  see  article  LOCAL  IMPROVE- 
MENTS, vol.  13,  p.  295. 
Municipal  SecuHHes,  see  article  MUNICIPAL  SECURITIES. 
Ordinances,  see  article  ORDINANCES. 

Streets  and  Highways,  see  article  STREETS  AND  HIGH- 
WAYS. 
And  consult  the  General  Index  to  this  work,  title  MUNICIPAL 
CORPORA  TIONS. 

I  ACTIOHB  AKD  SviTB  Oeituulllt  —  1.  Form  of  Action.  —  A 
municipal  corporation  may  sue  and  be  sued  in  any  form  appro- 
priate to  the  cause  of  action.  Its  liability  does  not,  as  respects 
the  form  of  action,  differ  from  that  of  a  private  corporation  or  an 
individual.^ 

1.  Winslow  V.   Perquimans  County,  rations,   such  as  counties   now  are.'* 

64  N.  Car.  218.     In  this  case  the  court  Citit^g  Meares  v.  Wilmington,  9  Ired.  L. 

said:  **  What  will  be  the  efifect  of  the  (N.  Car.)  73;  Brown  v.  Washington,  63 

judgment,  and  how  it  is  to  be  enforced,  N.  Car.  514. 

are  questions  not  before  us  for  decision  ABinmptit.  — In  Columbia  v.   Harri- 

and  having  no  bearing  on  the  form  of  son,  2  Treadw.  (S.  Car.)  215,  it  is  held 

the  action.    ♦    *    *    The  diverse  forms  that  the  law  implies  a  promise  by  every 

of  actions  arose  out  of  the  diversity  in  member  of  a  corporation  to  pay  all  the 

the  nature  of  the  rights  claimed  and  not  sums  required  by  its  rules  and  by-laws, 

out  of  any  difference  in  the  quality  or  and  where  the  corporation  has  not  the 

kind  of  the  defendants;  if  that  differ-  means  of   enforcing  payment  it  may 

ence  is  of  any  consequence  at  all,  it  maintain  an  assumpsit  in  the  courts  of 

only   becomes   so  after   the  right  has  law. 

been    ascertained    by   judgment   and  Upon  City  Orders,  —  In   Petersons, 

when  the  question  is  as  to  enforcing  it.  Manistee,  36  Mich.  8,  it  is  held  that  an 

Of  course,  ills  not  disputed  by  any  one  assumpsit  will  not  lie  against  a  city 

that  a  corporation  may  be  sued.     But  upon  city  orders  if  the  charter  provides 

in  the  case  of  a  corporation  authorized  that  no  money  shall  be  drawn  from  the 

to  sue  and  be  sued  generally,  why  limit  city  treasurer  unless  it  shall  have  been 

the  quality  to  a  single  form  of  action?  previously  appropriated  to  the  purpose 

I  do  not  think  there  is  any  authority  for  for  which  it  shall  be  drawn  and  also 

doing  so,  and  this  court  has  at  least  requires  all  orders  to  specify  the  pur- 

once  sustained  another  action  than  man-  poses  of  the  payment, 

damns  against  express  municipal  corpo-  Quantum    Meruit.  —  "There    is    no 
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&  Pleading  Charter  —  Jndidai  Kotioe  of  PubUo  Act.  —  Where  a  char- 
ter of  a  municipal  corporation  is  a  public  act  it  need  not 
be  specially  pleaded,  since  the  court  will  take  judicial  notice 
thereof,^  and  in  fact,  according  to  some  decisions,  courts  will  take 
judicial  notice  of  a  charter  of  a  municipal  corporation  without 
any  recital  of  its  provisions  in  the  pleading,  not  only  when  such 
charter  is  a  public  law,  but  when  its  nature  or  purpose  is  public 
or  general.* 

Special  Act  Xwt  Be  Pleaded.  —  According  to  other  decisions,  how- 
ever, where  a  charter  of  a  municipal  corporation  is  not  a  public 
act,  the  court  cannot  take  judicial  notice  thereof,  and  it  should  be 
specially  pleaded.* 

difficulty  in  bringing  actions  for  quarts  declared  to  be  a  public  act,  it  was  held 

turn   rrnruit  against  corporations  any  that  the  charter  granted  by  the  original 

more  than  against  individuals,  so  far  as  act  was  virtually  declared  to  have  been 

they  are  not  guarded  by  charter  against  accepted  by  the  citizens  of  the  town, 

them.     Where  the  ciiy  has  had  money  and  of  this  courts  would  take  judicial 

or  property  belonging  to  others  it  may  notice.     People  v.  Wilson,  3  111.  App. 

doubtless    be  compelled    to  answer."  368. 

Detroit  v.   Michigan   Paving  Co.,  36  Precnmptlon  as  to  Ineoiporation.  —  In 

Mich.  335.  Indiana^  where  a  city  is  a  party  to  a 

1.  Alabama, — Montgomery  v,  Wright,  suit,  and  nothing  is  shown  to  the  con- 

72  Ala.  411;    Albrittin   v,   Huntsville,  trary,  the  presumption  is  indulged  that 

60  Ala.  486;   Smoot  t^.  Wetumpka,  24  such  city  is  incorporated  under  the  law 

Ala.  121;  Case  v.  Mobile,  30  Ala.  538;  of  the   state   for  the   incorporation  of 

Perryman  v.  Greenville,  51  Ala.  510;  cities.     House  w.  Greensburg,  93  Ind. 

Montgomery  v.  Hughes,  65  Ala.   201;  533.     See  also  Lowrey  v.   Delphi,   55 

Selma  v    Perkins,  68  Ala.   145;    We-  Ind.  250;    Brazil  v.  McBride,   69  Ind. 

lumpka  V.  Wetumpka   Wharf  Co.,  63  244;  Bessonies  r.  Indianapolis,  71  Ind. 

Ala.  611;  Montgomery  v,   Wright,  72  189. 

Ala.  411.  Striking  Out  Sedtal  of  Provisioni. — 

Illinois,  —  Potwin    v,   Johnson,    108  In  Durch  v.  Chippewa  County,  60  Wis. 

HI.   70;  People  V.  Wilson,  3  111.  App.  227,  it  is  held  that  since  a  city  charter 

368.                                                               ,  is   a   public  law  of  which  courts  take 

Minnesota.  —  State     v,     Tosney,    26  judicial  notice,  a  recitation  of  its  pro- 
Minn.  262.  visions  in  a  complaint  may  be  stricken 

Missouri,  —  Wisdom  v,  Wabash,  etc.,  out  as  redundant. 

R.   Co.,    19  Mo.  App.   324;    Butler  r.  8.  Wisdom  v,,  Wabash,  etc.,  R.  Co., 

Robinson,    75    Mo.    194;    Hopkins  v,  19  Mo.  App.  324;  O'Brien  v.  Wabash, 

Kansas  City,  etc.,  R.  Co.,  79  Mo.  98;  etc.,  R.  Co.,  21  Mo.  App.  12;  Butler  v. 

O'Brien    v,   Wabash,   etc..   R.  Co.,  21  Robinson,     75    Mo.    194;    Hopkins  v. 

Mo.  App.  12;  Savannah  v,  Dickey.  33  Kansas  City,   etc.,   R.  Co.,  79  Mo.  98. 

Mo.  App.  522.  See  also  Mitchell  v.  Clinton,  99  Mo. 

Texas,  —  Dwyer  v,  Brenham,  65  Tex.  153. 

526.  Avennent  of  Organization  under  Par- 

Wisconsin.  —  Durch     v,     Chippewa  tioolar    Aet.  —  In   Swamp   Land   Dist. 

County,  60  Wis.  227;  Smith  v,  Janes-  No.    121  v,   Haggin,  64    Cal.    204,   it 

ville,  52  Wis.  680.  is  held    that    a    swamp  land   district 

8.  People  V,  Wilson,  5  Johns.  (N.  Y.)  organized  under  the  Act  of  1868  is  gov- 

368.     See  also    State    v.    Tosney,    26  erned  by  that  act  and  cannot  levy  and 

Minn    262.  collect  assessments  in  the  manner  pro- 

Aooeptance  of   Charter.  —  Where    the  vided  by  the  political  code,  and  in  an 

original   charter  of  a   town    provided  action  by  such  district,  the  right  to  pro- 

that  it  should  take  effect  when  accepted  ceed  under  a  particular  act  being  juris- 

by  the  vote  of  Citizens  and  a  mandatory  dictional,    it  must    be   shown    by    the 

act  was  subsequently  passed  wherein  complaint.     In  this  case  the  court  said: 

the  incorporation  of  the  town  was  ex-  '*  If  the  mode  of  levying  the  assessment 

pressly  referred  to,  the  latter  act  being  must  be  found  in  the  statute,  and'if  the 
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3.  XTee  of  Corporate  Name  —  a.  In  General.  —  In  actions  by  or 
against  municipal  corporations,  the  corporate  name  conferred  by 
the  charter  of  such  municipal  corporation  must  be  used,*  unless 
exceptions  are  made  by  statute.'  A  substantial  misnomer  in  the 
pleading  will  be  fatal  on  demurrer.' 

A  Bnit  Agftinit  a  Mviicipal  Oorporation  should  not  be  brought  against 
its  officers  or  agents,  but  against  it  in  its  corporate  name.* 

ITamef  of  Officers  Stricken  Out  —  Where,  however,  both  a  corporate 
name  and  individual  names  are  set  forth,  the  individual  names 
may  properly  be  stricken  out  as  surplusage.* 

mode  differs  in  case  the  corporation  "Town  of  Jackson.*'  —  A  city  created 

was  formed   under  one  statute   from  under  the    name   and   style  of  **  The 

that  which  may  be  pursued  by  a  cor-  Town  of  Jackson/'  with  power  to  con- 

poration  formed  under  another  statute,  tract  and  be  contracted   with,  and   to 

It  would  seem  to  follow  that  a  com-  sue    and  be  sued,  plead  and  be  im- 

plaint  is  insufficient  unless  it  appears  pleaded  under  such  name,  cannot  be 

from  it  that  the  corporation  was  formed  sued  under  the  name  of  "  The  Mayor 

under   the   law   which   authorizes  the  and  Council  of  the  Town  of  Jackson," 

levy  of  the  assessment  in  the  manner  and  a  declaration  describing  the  de- 

in   which   it   is  alleged  to  have  been  fendants   in   the    words    last    quoted, 

levied.     The  power  is  measured  by  the  though  it  may  have  been  designed  as 

mode,  since  the  statute    under  which  an    action   against    the    municipality, 

the  corporation  exists  limits  the  exer-  should    be    dismissed    on  demurrer, 

cise  of  the  power  to  the  mode  therein  Boon  v,  Jackson,  98  Ga.  490. 

provided.    The  ri^ht  to  proceed  under  "Village  of  Romeo." — In   Romeo  v. 

any  particular  act  IS  jurisdictional,  and  Chapman,   2   Mich.    179,   it  was  held 

musr  be  pleaded."  that  under   an  act  incorporating   the 

1.  Powers  V.  Decatur,  54  Ala.   214;  village  of  Romeo  a  suit  to  recover  a 

Porter  v.  Blakely,  i  Root  (Conn.)  440;  penalty  should  have  been  brought  in 

Boon  V,  Jackson,  98  Ga.  490;  Romeo  the  name  of  *'  The  Village  of  Romeo," 

V,    Chapman,    2    Mich.    179;    Barker  instead  of  in  the  name  of  the  president 

V,  Phelps,  39  Mo.  App.  288;  Young  v,  and  trustees  of  the  village. 

Barden,   90  N.   Car.   424;    Brittain  v,  8.  Merrill  v.   Kalamazoo,   35  Mich. 

Newland,  2  Dev.  &  B.  L.  (N.  Car.)  363;  211. 

Wilson  V,  Huntingdon  County,  7  W.  &  8.  Boon  v.  Jackson,  98  Ga.  490.    See 

S.  (Pa.)  197;  Cambridge  University  v,  also  Powers  v.  Decatur,  54  Ala.  214. 

York,  10  Mod.  208.  4.  Young  v,  Barden,  90  N.  Car.  424; 

ITamee    of   OffloialB. —  In    Powers    v.  Wilson  v.  Huntingdon  County,  7  W.  & 

Decatur,   54  Ala.  214,    which    was  an  S.  (Pa.)  197. 

action  by  a  town,  the  complaint  was  Officers  Are  Mere  Agents.  —  In  Young 

demurred  to  on  the  ground  that  it  did  v.  Barden,  90  N.  Car.  424,  the  court,  in 

not  set  forth  the  names  of  the  individ-  holding  that  the  action  was  improperly 

uals  who  filled  the  offices  of  mayor  and  brought  against  the  officers  of  a  town, 

councilmen    of    the    town    indicated,  said:  **  The  action  is  not  against  the 

The  appellate  court  held  that  such  de-  corporation,  but  against  the  individuals 

murrer  was  properly  overruled,  saying:  whose  officers  and    agents    they  are. 

**  The  plaintiff,    *   *   ♦    bein^r  created  Any  judgment  that  might  be  rendered 

by  statute  a  corporation,  is  in  contem-  in  it   would   not  be  against  the  cor- 

plation  of  law  a  person,  and  like  a  nat-  poration,    because    it    has    not  been 

ural  person  may  sue  and  be  sued  in  its  sued." 

proper  name.     And  its  suit,  in  this  in-  6.  Shoudy  v.  School  Directors,  32  111. 

stance,    was  correctly   brought  in  the  290;  Botkin  v,  Osborne,  39  111.  loi,  in 

nameconferreduponitby  its  charter  of  which  latter    case  it    was    held    that 

incorporation.      The    officials    in    this  where  a  suit  was  instituted  against  the 

municipal  body  were  not  the  Individ-  individual  directors  of  a  school  district, 

uals  who  composed  it.      It  embraced  but  they  were  described  as  a  body  politic 

the  whole  community  of  citizens.     The  and  corporation,   and   their  corporate 

demurrer  was,  therefore,  properly  over-  name  was  also  given,  such  action  was 

iruledl"  not  improperly  brought,   but  that  th« 
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b.  In  Action  on  Obligation  Executed  in  Wrong  Name. 

—  A  Municipal  Corporation  Xay  too  in  Iti  True  ITame  on  an  obligation 
executed  to  it  by  a  wrong  name,  but  should  aver  in  its  pleading 
that  the  defendant  bound  himself  to  the  plaintiff  by  the  name 
contained  in  such  obligation.^ 

c.  After  Change  of  Name  —  Aetion  in  Hew  Namo.  —  After  a 
lawful  change  of  the  corporate  name  not  affecting  the  corpora- 
tion's identity,  a  suit  by  or  against  a  municipal  corporation 
should  as  a  rule  be  brought  in  the  new  name.* 

4.  Corporate  Existence  —  a.  Averment  of  —  The  General  Bnie 
suted.  —  In  accordance  with  the  general  rule  that  judicial  notice 
will  be  taken  of  the  incorporation  of  a  municipality,  in  an  action 
by  or  against  a  municipal  corporation  described  by  its  corporate 
name,  it  is  unnecessary  to  aver  its  corporate  existence.* 

individual  names   might  be   regarded  v.  Cuinely,  126  111.  408,  which  was  an 

as  surplusage.                 *  action  for  personal  injuries  against  a 

In  Vocum  v,  Waynesville,  39  111.  220,  city  reorganized  under  the  City  and  Vil- 

an  action  under  a  penal  statute  was  lage  Act  of  Illinois,  art.  i,  §6,  the  court 

commenced  by  named  persons  describ-  said:  "  We  are  required  to  take  judi- 

ing  themselves  as  "  commissioners  of  cial  notice  of  the  municipality,  under 

highways  of  the  town  of  Waynesville,"  the  general  incorporation  law,  whether 

and  it  was  held  that  the  Circuit  Court  originally  organized    thereunder  or  a 

properly  allowed  the  plaintiff  to  strike  change  has  been  effected  from  its  in- 

out,  as  surplusage,  all  the  description  corporation     by     special     charter    to 

preceding    the    words   **  the   town    of  organization  under  this  general  act  for 

Waynesville."  the   incorporation   of    cities    and    vil- 

lUsnonier  Cured  by  Bendition  of  Jndg-  lages.     And  it  can  make  no  difference 

ment  Without  Objection.  —  In  Kingfisher  whether  the  city  is  seeking  to  enforce 

V,  Pratt,  4  Okla.  284,  it  is  held  that  some  municipal  right  in  the  exercise  of 

while  a  municipal  corporation  should  its  franchise,  or  it  is  sought  to  charge 

always  be  sued  in  its  proper  name,  yet  the   failure    to   perform   its  corporate 

a  defect  in  suing  a  municipality  by  an  duty." 

incorrect  name  is  cured  by  the  defend-  Besoription by  Corporate  Name  Soffielent. 

ant  answering,  going  to  trial  without  — In  Montgomery  v,  Wright,   72  Ala. 

objection,  and  the  rendition  of  judg-  411,  it  is  held  that  as  a  general  rule,  in  an 

ment  against  it  in  its  proper  name.  action  against  a  municipal  corporation 

1.  Ft.  Wayne  v,  Jackson,  7  Blackf.  which  is  described  by  its  corporate 
(Ind.)  36.  name,  it  need  not  be  averred  that  the 

2.  Ft.  Wayne  v,  Jackson,  7  Blackf.  defendant  is  a  body  corporate,  since 
(Ind.)  36;  Colchester  v.  Seaber,  3  Burr,  ahe  court  will  take  judicial  notice  of 
1866;  Reg.  V,  Ipswich,  2  Ld.  Raym.  that  fact  and  of  the  identity  of  the  de- 
1232.  fendant  as  such  corporation. 

Blnstration.  —  Where  the  corporation  Incorporation  of  School  Township.  —  In 
of  **  The  President  and  Trustees  of  the  Morris  v.  School  Trustees,  15  HI.  266,  it 
Town  of  Fort  Wayne  "  is  merged  in  was  held  chat  it  is  unnecessary  in  an 
the  corporation  of  *'  The  City  of  Fort  action  of  attachment  by  the  trustees  of 
Wayne,"  a  bond  executed  to  the  a  school  township  to  allege  in  the  dec- 
former  corporation  is  transferred  to  laration  that  the  township  has  been 
and  vested  in  the  latter;  and  a  suit  on  regularly  incorporated,  if  the  suit  is 
such  bond  should  be  brought  in  the  brought  in  the  corporate  name  of  the 
name  of  "The  City  of  Fort  Wayne."  township.  In  this  case  the  court  said: 
Ft.  Wayne  v,  Jackson,  7  Blackf.  "  It  is  alleged  that  the  declaration  was 
(Ind.)  36.  defective  in  not  averring  the  incorpora- 

3.  Montgomery  v.  Wrif;ht,  72  Ala.  tion  of  the  township.  The  statute 
411;  Crockett  I'.  Barre,  66  Vt.  269;  Rock  provides  that  a  township,  upon  the 
Island  V.  Cuinely,  126  111.  408.  election  of  trustees,  *  shall  be  a  body 

Beorganized  City.  —  In    Rock  Island    corporate  and  politic,  by  the  name  and 
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Data  of  Inoorporation.  —  If,  however,  a  city  alleges  that  it  is  a 
municipal  corporation,  and  has  been  for  a  certain  number  of 
years,  this  does  not  fix  the  date  of  the  incorporation  nor  prevent 
proof  of  the  true  date.  ^ 

b.  Admission  of.  —  By  Appearing  and  Befonding  in  its  corporate 
name  a  municipal  corporation  admits  its  corporate  existence.* 

Admiuion  by  the  Plaintiff.  —  The  mere  fact  that  an  action  is  brought 
against  a  town  in  its  corporate  name  to  enjoin  the  collection  of 
taxes  does  not  admit  the  legal  existence  of  the  defendant.* 

style  of  trustees  of  schools/  etc.     This  the  third  class."  Lewis  v,  Eskridge,  52 

suit  was  brought  in  the  corporate  name  Kan.  282,  51  Kan.  376. 

of  the  township,  and  the  declaration  !•  Eustis  v.    Henriette,   (Tex.    Civ. 

was  upon  a  note  made  to  the  use  of  A  pp.  1896)  37  S.  W.  Rep.  632. 

the  township,  with  an  averment  that  2.  Eubank     v,   Edina,   88   Mo.   650. 

the  defendant  became  liable  to  pay  the  In  this  case  the  court  said:  "  Where 

same  to  the  plaintififs.     That  was  suffi-  a  public  municipal  corporation  appears 

cient.     It  was  not  necessary  to  allege  and  makes  an  affirmative  defense  based 

that  the  township  had  been  regularly  upon  the  fact  that  it  is  a  corporation, 

incorporated.     It  was  enough  to  sue  in  we  see  no  reason  why  the  general  rule 

the  name  of  the  corporation,  without  as  to  private  corporations  should  not  be 

showing  on  the  face  of  the  declaration  applied.     Besides  this,  the  mayor  and 

how  it  came  into  existence.     Even  if  other  officers  testified  as  to  their  official 

the  suit  had  been  contested,  it  would  capacity;   a  pamphlet    purporting    to 

have  required  a  plea  of  nul  Hel  corpora-  be  the  ordinances  of  the  city  was  put  in 

Hon  to  put  in  issue  the  corporation  of  evidence.     All  this  was  done  without 

the    township."      Citing    Mclntire    v»  question  or  objection.  These  ordinances 

Preston,  10  111.  48.  show  that  the  defendant  has  a  mayor, 

Buffloient  Averment  of  Conwrata  Exist-  board   of    aldermen,   and   such   other 

«noe  —  Description    of     Village,  —  In  officers  as  cities  of  the  fourth  class  have, 

Crockett  v,  Barre,  66  Vt.  269,  the  court  and  the  proof  was  ample,  not  only  that 

held  that  the  corporate  existence  of  the  defendant  was  a  municipal  corporation, 

defendant  was  sufficiently  alleged  by  a  but   that  it  was  a  city  of  the  fourth 

declaration  describing  the  defendant  as  class,    though   better  evidence   might 

"  the  village  of  Barre,  a  corporation  ex-  have  been  offered  if  called  for." 

isting  under  the  laws  of  this  state."  As  to  the  effect  of  appearance  as  an 

In  this  case  the  court  said:  ''A  distinct  admission,   see   article    Appearances, 

and  positive  averment  of  the  existence  vol.  2,  p.  588. 

of  an  artificial  person  is  usually  all  that  8.  Hornbrook  v.  Elm  Grove,  40  W.  Va. 

is  required."  543,    wherein    the  court  said:   "Coun- 

In  an  action  against  a  village  a  dec-  sel  for  appellees  suggests  that  this  suit 
laration  which  describes  the  defendant  is  wrongly  brought  against  the  town, 
as  "  the  village  of  North  Muskegon,  a  *  and  should  be  only  against  its  officers, 
municipal  corporation  of  the  state  of  and  that  in  suing  the  town  its  con- 
Michigan,"  sufficiently  alleges  its  cor-  tinued  existence  is  admitted.  People 
porate  existence.  Clark  v.  North  Mus-  v.  Spring  Valley,  129  111.  169,  supports 
kegon,  88  Mich.  308.  this  contention.    But  reputable  authori- 

A  Complaint  by  a  Town  alleging  that  lies  cited  in  it  say  that  there  is  a 
the  defendant  sold  liquor  within  the  distinction  between  private  and  muni- 
corporate  limits  of  such  town  suffi-  cipal  corporations  in  this  respect,  and 
ciently  avers  that  the  plaintiff  is  a  that  an  information  against  a  munici- 
municipal  corporation.  Smith  v.  War-  pal  corporation  by  its  corporate  name, 
rior,  99  Ala.  481.  even  where  its  corporate  existence  is 

In  an  Aotion  Against  a  Oity,  its  organ-  challenged,  is  rightly  brought,  as  it  is  a 

ization    and    corporate   existence    are  corporation  <//'/<7r/i^,  though  not  ^^/«rtf. 

sufficiently  alleged  by  a  statement  as  State  v.  Bradford,  32  Vt.  50;  People  v, 

to   the   public   use   of  streets    therein  Riverside,  66  Cal.   288.     In  the  latter 

**  ever  since  the  organization  of  said  case  other  California  cases  are   cited 

city,  in  August,  A   D.  1887,  as  a  city  of  justifying    that    rule.        In    State    v. 
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c.  Collateral  Attack  Upon  —  can  Be  Made  by  a«o  warranto 

Only.  —  If  a  municipal  corporation  is  acting  under  color  of  law, 
and  is  recognized  as  such  by  the  state,  the  question  as  to  its  cor- 
porate existence  cannot  be  questioned  collaterally,*  even  though 
the  incorporation  may  be  affected  by  constitutional  provisions.* 
This  question  can  be  raised  only  in  an  action  or  proceeding  in 
the  nature  of  quo  warranto.* 

Brown,   31   N.  J.  L.  355,  an  action  to  (Tenn.)  46;  Ford  r.  Farmer,  9  Humph. 

have  it  adjudged   that  a  corporation  (Tenn.)  152. 

was  never  legally  constituted,  it  was  Wisconsin,  —  Sherry  f .  Gilmore,    58 

held  that  the  proceeding  must  be  one  Wis.  324;  Swain  r.  Comstock,  18  Wis. 

that  will  bring  the  corporation  itself  463. 

directly  before  the  court.     It  occurs  to  United  States.  —  Austrian  v.  Guy,  21 

me  that,  even  in  a  proceeding  to  di-  Fed.  Rep.  500;  Hill  t/.  Kahoka,  35  Fed. 

rectly  test  the  existence  of  a  corpora-  Rep.  32. 

tion,    it    ought  to  be  a  party  by  its  Blustration.  —  Thus,  for  example,  in 

assumed  corporate  name,  as  its  erist-  a  prosecution  for  assault  with  the  intent 

ence  as  such  is  the  very  thing  to  be  to  kill   the  marshal  of  a  city  of  the 

tried  —  its  right  to  live  and  act  in  that  fourth   class,    the   defendant   can    not 

name — and  that  iis  lawful  existence  is  interpose  the  defense   that   such   city 

not  admitted  simply  by  impleading  it  was  not  legally  incorporated.     State  v, 

in  that  name,  when  the  pleading  denies  Fuller,  96  Mo.  165. 

it.     If  so,  a  suit  like  this  to  enjoin  Denial  of  Corporate   Eziitenoe    nndar 

taxes  assessed  in  the  name  of  a  cor-  Oath. —  In  Pierce  v,  Lutesville,  25  Mo. 

poration    is    more    properly    brought  App.  317,  the  court  said:  **  There  is  no 

against  it  as  a  party,  and  it  does  not  force  in  the  objection  that  the  plaintiff 

estop  the  plaintiff  from  contesting  its  failed  to  prove  that  the  defendant  had 

validity,  so  far  as  this  objection  goes."  been  duly  incorporated.    The  defendant 

1.  Arkansas.  — State  v.  Leatherman,  was  sued  as  a  corporation,  and  the  alle- 

38  Ark.  81:  Searcy  t/.  Yarnell,  47  Ark.  gation  that  it  was  a  corporation  was 

269.  not  denied  on  oath,  as  required  by  the 

Illinois,  —  Tisdale  z/.  Minonk,  46  111.  Act  of  March  15,  1883,  amending  Re- 

9;  Kettering  v.  Jacksonville,  50  111.  39;  vised    Statutes,    §    3653.       The    view 

Geneva  r/.  Cole,  61  III    397;  People  v.  that  the  statute  applies  only  to  private 

Farnham,    35    III.    562;    Jameson    z'.  corporations  is  not  sound.     The  reason 

People,  16  111.  257.  of  the  rule  which  prohibits  the  exist- 

Kansas.  —  Matter  of  Short,  47  Kan.  ence  of  a  de  facto   corporation    from 

250;  Voss  V.  Union  School  Dist.  No.  11,  being  contested  in  a  private  action  of 

18   Kan.  467;    School  Dist.  No.  25  v.  this  kind,  and  which  prescribes  that  it 

State,  29  Kan.  57;  Back  v.  Carpenter,  can  only  be  done  In  a   proceeding  by 

29  Kan.  349;  Ritchie  v,  Mulvane.  39  quo  warranto  by  the  state,  applies 
Kan.  241;  Mendenhall  t/.  Burton,  42  with  equal  force  to  municipal  as  to 
Kan.  570.  private  corporations;  and  our  Supreme 

Michigan,  —  People  v,  Maynard,  15  Court,  in  stating  and  applying  the  rule, 

Mich.  470;  Stuart  V.  School  Dist.  No.  i,  cite  adjudications    in  respect  of  both 

30  Mich.  69;  Bird  v,  Perkins,  33  Mich,  kinds  of  corporations  indifferently." 
28.  2.  Certain  Slough  Ponds  v.  Shields, 

Missouri.  —  Certain  Slough  Ponds  v.  62   Mo.   247.     In    this   case  the  court 

Shields,  62  Mo.  247:  State  v.  Fuller,  96  said:  **  The  rule  would  not  be  differ- 

Mo.  165;  Fredericklown  v.  Fox,  84  Mo.  ent  if  the  constitution  itself  prescribed 

59;  Pierce  v.  Lutesville,  25  Mo.  App.  the  manner   of    incorporation.      Even 

317.  in  such  a  case  proof  that  the  corpora- 

Nebraska.  —  Arapahoe  v,  Albee,   24  tion  was  acting  as  such,  under  legisla- 

Neb.  242.  tive   action,   would    be    sufficient  evi- 

New    Hampshire,  —  Bow   v.  Aliens-  dence  of  right,  except  as  against  the 

town,  34  N.  H.  351.  state;  and    private    parties    could  not 

North     Carolina.  —  Henderson     v,  enter  upon  any  question  of  regularicy." 

Davis,  106  N.  Car.  88.  8.  State  v,  Leatherman,  38  Ark.  81; 

Tennessee,  —  Speck  v.  State,  7  Baxt.  Searcy  v.  Yarnell,  47  Ark.  269;  Matter 
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n.  AcTioiTB  Agaihbt  Mvvicipal  CoBPOSATioiTS  —  1,  Jurisdiction 

and  Venue  —  a.  In  General  —  Yeime.  —  Actions  against  mu- 
nicipal corporations,  being  local  and  not  transitory,  must  be 
brought  in  the  courts  of  the  county  where  such  corporations  are 
situated.^     Courts  of  other  counties  have  no  jurisdiction  of  suits 

of  Short,  47  Kan.  250;    Voss  v.  Union  Lehig^h  County  v,  Kleckner,  5  W.  &  S. 

School  Dist.  No.  11,  18  Kan.  467;  Cer-  (Pa.)  181. 

tain  Slough  Ponds  v.  Shields,  62  Mo.  ConfeMion  on  Warrant  of  Attorney. — 

247;  Pierce  v.  Lutesville,  25  Mo.  App.  A  borough  in  Venango  county,  Penn« 

317;  People  V.  Carpenter,  24  N.  Y.  86.  sylvania,    was  authorized   to  contract 

1.  California,  —  Buck  v.  Eureka,  97  a  debt  and   issue  bonds  for  its  pay. 

Gal.  135.  ment;  it  issued  bonds  with  warrants  of 

Michigan.  —  Pack  v.  Greenbush  Tp.,  attorney,  and  judgment  was  entered 

62  Mich.  122.  on  one  in  the  District  Court  of  Alle- 

Nfw  York.  —  Getman  v.  New  York,  gheny  county.  It  was  held  that,  the 
66  Hun  (N.  Y.)  236;  Brooklyn  v.  New  defendant  being  a  municipal  corpora- 
York,  25  Hun  (N.  Y.)  612.  tion,  that  court  had  no  jurisdiction  and 

North    Carolina.  —  Tones    v.   States-  the  judgment  was    invalid,    although 

ville,  97  N.  Car.  86;  Alexander  v.  Mc-  the  warrant  was  to  "  any  attorney  of 

Dowell  County,  67  N.  Car.  330;  Johns-  any  court  of  record,"  etc.     This  did 

ton  V,  Cleveland  County,  67  N.  Car.  not  authorize    the  entry,   it  being    a 

loi;   Jones  v.   Bladen  County,  69  N.  question    of    the    jurisdiction    of    the 

Car.  412;  Steele  v.  Rutherford  County,  court,  and  consent  could  not  give  juris- 

70  N.  Car.  137.  diction.     Oil  City  r.  McAboy,  74  Pa. 

Pennsylvania.  —  Heckscher  v.  Phila-  St.  249. 

delphia,  (Pa.  1887)9  Atl.  Rep.  281;  Le-  Distinotion    Between    Baits    By     and 

high  Countv  v.   Kleckner,  5  W.  &  S.  Against     Mnnieipalitiei.  —  In      Lehigh 

(Pa.)  181;    6i)  City  v.  McAboy,  74  Pa.  County  v.  Kleckner,  5  W.  &  S.  (Pa.) 

St.  249:    Potts  V,  Pittsburgh,  14  W.  N.  181,  the  court  said:     '*  This  is  the  first 

C.  (Pa.)  38.  time,  at  common  law,  a  right  has  been 

iVashington.  —  North  Yakima  v,  Su-  asserted  to  sue  a  public  municipal  cor- 

perior  Ct.,  4  Wash.  655.  poration   except  in  the  county   where 

Besidenoe  of  Mnnidpal  Corporationi.  —  it  is  located.    Although  the  action  may 

In    Buck   V.   Eureka,  97   Cal.  135,  the  be  transitory,  yet  the  forum  where  suit 

court,  in  holding  that  a  municipal  cor-  is  brought  against   the  corporation  is 

poration   is   a   resident  of   the  county  local.     At  a  very  early  period  after  the 

wherein   its   territory  lies  and  all   its  adoption  of  the   constitution,   it    was 

constituents  reside,  said:    "  It  is  ar-  ruled    by    the    courts    of    the   United 

gued  that  a  municipal  corporation  can-  States  that  a  state  was  subject  to  suit 

not  be  said  to  reside  any  where,  because  by  a  citizen  of  another  state;  and  yet 

it  is  an  entity  incapable  of  having  a  it  never  entered  into  the  mind  of  any 

residence.     This  is  undoubtedly   true  person  that  the  state  of  Maine,  for  ex- 

in  the  ordinary  and  restricted  sense  of  ample,  was  amenable  to  the  courts  of 

the  word  '  residence.'     But  in  this  re-  the    United    States    in    the    state    of 

spect  a  municipal  corporation  occupies  Georgia.     And  this  may  serve  to  show 

a  position  at  least  as  favorable  as  an  the  distinction  between  a  suit  brought 

ordinary    trading    corporation,  and    it  against  or  in  favor  of  a  corporation, 

is    settled    law   in    this  state    that   a  The  latter  must  be  brought  against  the 

domestic   trading   corporation,    within  person  wherever  he  resides  or  may  be 

the  meaning  of  this  statute,  resides  in  found,  whereas  there  is  no  necessity  to 

the  county  where   it  has  its  principal  apply  the  principle  to  the   latter,  be- 

place  of  business;     *    *    *    and  if  so,  cause  a  corporation  is  local  in  its  char- 

a  municipal   cofporation  a  fortiori  re-  acter.     It  does  not  follow  that  because 

sides  where  its  territory  is,  and  where  they  may  bring  a  suit  in  another  county 

all  its  constituents  reside."  the  same  rule  may  be  applied  to  them 

Yenue  Looal  in  Aetion  Against  County,  when   defendant.'  The   reason  is  not 

—  The  county  can  only  be  sued  in  the  the  same,  and  therefore  the  law  has  al- 

courts  of  the  county  itself;    the  courts  ways  been  understood  to  be  otherwise, 

of  other  counties  have  no  jurisdiction.  The  argument    derived  from   the  act 
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agaipst  them  unless  such  jurisdiction  is  conferred  by  express 
legislative  provision.^ 

Mnnieipallty  in  Two  Coimtiei.  —  Where  a  municipality  is  located 
partly  in  each  of  two  counties  it  may  be  sued  in  either  at  the 
plaintiff's  etection.* 

b.  Change  of  Venue  —  Mimieipal  Corporatlan  May  Demand.  —  When 
an  action  which  should  have  been  brought  against  a  municipal 
corporation  in  the  county  of  its  residence  is  brought  outside  of 
such  county,  the  municipal  corporation  has  a  right  to  demand  a 
transfer  of  the  cause  to  the  county  of  its  residence.* 

which  makes  counties  and  townships  nicipal  corporations  being  subject  to 
bodies  corporate,  with  power  to  sue  suit  only  in  the  county  in  which  they 
and  be  sued,  amounts  to  nothing;  for  are  situated,  where  the  court  of  an- 
it  only,  in  these  respects,  places  them  other  county  attempts  to  proceed  in 
on  the  same  footing  of  other  municipal  such  action,  since  It  has  jurisdiction 
corporations,  which  have  never  been  neither  of  the  subject  matter  nor  of 
liable  to  action  except  in  the  courts  of  the  person  of  the  defendant,  the  de- 
the  county  where  situated.  But  it  is  fendant  against  whom  such  proceed- 
said  that  a  county  ought  to  be  an  ex-  ing  is  had  is  clearly  entitled  to  a  writ 
ception  because  the  jurors  and  some  of  prohibition.  North  Yakima  v.  Su- 
of  the  judges  are  or  may  be  interested,  penor  Ct.,  4  Wash.  655,  In  this  case. 
But  the  interest  of  each  individual,  in  which  was  a  proceeding  by  which  the 
a  great  majority  of  cases,  is  so  trifling,  petitioner  sought  to  prohibit  the  Supe- 
that  experience  has  taught  us  that  this  rior  Court  of  King  county  from  pro- 
objection  is  more  fanciful  than  real."  ceeding   in   a    certain    action    therein 

1.  North  Yakima  v,  Superior  Ct,,  4  pending  against  the  city  of  North  Ya- 

Wash.  655.  kima,  on  the  ground  that  said  court 

Jnriidiction  Dom  Not  Follow  Person  of  had  no  jurisdiction,  the  court,  in  hold- 

Officers. —  In  Pack  z^.  Greenbush  Tp.,  ing  that  such  writ  must  issue,  said: 

62  Mich.  122,  it  was  said:     **  There  is  "  Some  attempt  is  made  in  the  argu- 

no  provision  of  law  that  we  are  aware  ment  of  the  respondent  to  show  that 

of,  and  certainly  our  attention  has  been  there   had   been   such   an   appearance 

called  to  none,   making   the   right  of  and  waiver  of  its  rights  on  the  part  of 

service  and  jurisdiction  of  the    court  the  defendant  in  said  action  as  to  estop 

follow   the   persons  of   public   officers  it  from  asserting  its  rights  in  this  pro- 

wherever   they    may    go,  beyond    the  ceeding,  but  we  are  unable   to  agree 

municipalities   for    which    they    were  with    his    contention    in   this  regard, 

elected  or  chosen.     Until  the  legisla-  We  think  the  proceedings,  fairly  con- 

ture  shall  otherwise  direct,  a  township  strued,  show  that  from  the  first  the  de- 

cannot  be  sued  by  service  of  the  writ  fendant  in  said  action  objected  to  the 

made  upon  its  supervisor  outside  of  the  jurisdiction  of  the  court,  and  has  been 

county  in  which  the  township   is   lo-  constantly  objecting  thereto.      It  fol- 

cated.     Public  policy,  as  well  as  public  lows  that  the  Superior  Court  of  King 

convenience,  requires  that  when  claims  county  is  attempting  to  proceed  in  an 

are  to  be  prosecuted  against  a  township  action  wherein  it  has  neither  jurisdic- 

it  should  be  done  at  least  within  the  tion  of  the  subject  matter  nor  of  the 

county  whereof   the  township  consti-  person  of  the  defendant,  and  in  such 

tutes  a   part.     Were    it    otherwise,   a  case  the  party  against  whom  such  a 

township  located  in  the  southeast  cor-  proceeding  is  had  is  clearly  entitled  to 

ner  of  the  slate  might  find  itself  com-  the  writ  of  prohibition."     And  see  gen- 

pelled  to  litigate  a  claim  made  against  erally  article  Prohibition. 
it  by  a  party  or  private    corporation        3.  Fox  v,  Fostoria,  14  Ohio  Cir.  Ct. 

located   in   the   extreme  northwestern  Rep.  471. 

corner  of  the  upper  peninsula,  if  the        3.  Buck    v.    Eureka,    97    Cal.    135; 

supervisors  of  the  former  should,  for  Clarke  v,  Lyon  County,   8  N<v.   185; 

any  reason,  chance  to  be  found  sojourn-  Getman  v.  New  York,  66  Hun  (N.  Y.) 

ing  in  the  county  of  Ontonagon."  236:    Brooklyn  v.  New  York,  25  Hun 

Bemedy  liy  Writ  of  Prohibition.  ~  Mu-  (N.  Y.)  612;  Jones   v,  Statesville,  97 
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DiimlMal  for  Want  of  Jnrifldictlon.  —  According  to  some  decisioas  it 
is  held  that  if  suits  against  a  municipal  corporation  are  com- 
menced in  any  other  county  than  that  of  its  residence,  they  will 
be  dismissed  on  motion  for  want  of  jurisdiction.* 

Waiver  of  Error  as  to  Yenne.  —  If  no  motion  for  change  of  venue  is 
made,  the  action,  though  local,  may  be  tried  in  the  county  desig- 
nated in  the  complaint  as  the  place  of  trial.* 

c.  Jurisdiction  AS  Affected  by  Change  of  Corporation 

—  Ohange  of  Town  into  City. — Where,  pending  an  action  against  a 
town,  such  town  is  changed  into  a  city  by  an  act  of  the  legisla- 
ture, the  court  has  the  same  jurisdiction  over  the  city  as  it  would 
have  had  over  the  town.* 

2.  Parties  —  individual  Inhabitants  Kot  Partiei.  —  In  an  action  against 
a  municipal  corporation,  the  individual  inhabitants  thereof  are 
not  proper  parties,*  even  though  their  property  may  be  taken 
to  satisfy  any  judgment  which  may  be  rendered  against  the 
corporation.* 

Sight  to  Appear  and  Defend.  —  Such  individual  inhabitants  have  not 
the  right  to  appear  in  defense  of  an  action  against  the  municipal 

N.   Car.   86;    Johnston   v,   Cleaveland  act  giving  the  right  to  sue,  are  to  be 

County,  67  N.  Car.  loi ;  Alexander  v,  governed  by  the  provisions  of  the  Civil 

McDov^ell   County,   67   N.    Car.    330;  Practice   Act.     Section  21  of  this  act 

Jones  V,   Bladen  County,   69  N.  Car.  provides  that '  if  the  county  designated 

412;    Steele  v,  Rutherford  County,  70  for  that  purpose  in  the  complaint  be 

N.  Car.  137.     See  also,  in  general,  arti-  not  the  proper  county,  the  action  may 

le  Change  of  Venue,  vol.  4,  p.  373.  notwithstanding  be  tried  therein,  unless 

Change  of  Tonne  Hot  Bieoretionary  the  defendant,  before  the  time  for  an- 
with  Conrt.  —  In  Jones  r.  Statesville,  swering  expire,  demand  in  writing  that 
97  N.  Car.  86,  where  an  action  was  the  trial  be  had  in  the  proper  county.' 
brought  in  C.  county  against  the  town  The  defendant,  when  served  with  pro- 
of S.,  situated  in  I.  county,  to  recover  cess,  appeared  and  answered  plaintiff's 
damages  for  injuries  sustained  in  that  complaint  without  presenting  any  ob- 
county  through  the  negligence  of  the  jection  to  the  jurisdiction  of  the  court, 
defendant's  officers  and  agents,  it  was  thereby  waiving  its  right  to  avail  itself 
held  that  the  court  "  must,"  upon  a  of  the  privileges  given  in  said  sec- 
written     demand     of    the  defendant,  tion." 

change  the  place  of  trial  to  the  proper  3.  Olney  ».  Harvey,  50  111.  453. 

county,  although    the  Code  N.  Car.,  4.  Chandler  v.  Railroad  Com'rs,  141 

§  195,  reads  '*  muy."  Mass.    208;     Lane    v.    Fourth    School 

.   1.  North  Yakima  v.  Superior  Ct.,  4  Dist.,  10  Met.  (Mass.)  462. 

Wash.  655.  Members  of  Bohool  Districts.  —  In  Lane 

3.  Getman  «/.  New  York,  66  Hun  (N.  v.  Fourth  School  Dist.,  10  Met.  (Mass.) 

Y.)  236.  462,  it  is  held  that  individual  parties 

Waiver  of  Change  of  Tonne.  —  Where  of  a  school  district  have  no  right  to 

a  county  was  sued  in  a  judicial  dis-  appear  and  be  heard  in  defense  of  an 

trlct  of  which  it  did  not  form  a  part,  action  against  the  district, 

and   appeared  and   answered   without  6.  Chandler  v.  Railroad  Com'rs,  141 

presenting  any   objection,    it  thereby  MabS.  208.     In  this  case  the  court  said: 

waived  its  right  to  a  change  of  venue  "  In   a  suit  against  a   town  or  other 

and  trial  in  its  own  judicial  district,  municipal  corporation,  the  individual 

Clarke  v,  Lyon  County,  8  Nev.  181.     In  inhabitants  are  not  parties  and  cannot 

this  case  the  court  said:    "An  action  be  made  parties,  although  their  prop- 

against  a  county  is  a  civil  suit,  and  all  erty  may  be  taken  to  satisfy  the  judg- 

the  proceedings  had  therein,  in  the  ab-  ment,  if  any,  that  is  rendered  against 

sence  of  any  special  provision  in  the  the  corporation." 
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corporation.  ^ 

3.  Process  Against  Municipal  Corporations  —  a.  FORM.  —  All 
process  against  a  municipal  corporation  should  run  against  it  in 
its  corporate  name,  where  its  charter  so  requires.* 

b.  Service  —  (i)  Necessity  of.  —  As  in  the  case  of  individuals, 
process  against  municipal  corporations  must  be  properly  served 
in  order  to  confer  jurisdiction,'  and  a  defective  service  of  process 
confers  no  jurisdiction  so  as  to  support  a  judgment  against  the 
corporation  by  default.* 

Slnsioii  of  Frooest.  —  The  fact  that  service  of  process  upon  a  mu^ 
nicipal  corporation  is  impossible,  by  reason  of  the  intentional 
elusion  of  the  proper  officers,  will  not  prevent  the  running  of  the 
statute  of  limitations.^ 

(2)  Waiver.  —  It  has  been  held  that  even  where  there  is  no 
proper  service  of  process  upon  a  municipal  corporation,  a  gen- 
eral appearance  to  the  suit  by  the  proper  officer  or  corporation 

1.  Lane  v.  Fourth  School  Dist.,  10  6.  Amy  v.  Watertown,  130  U.  S.  320; 
Met.  (Mass.)  462.  Knowlton  v.  Watertown,  130  U.  S.  327. 

Aetions  Against  Town.  —  Since  the  "  Inability  to  serve  process  on  a  de- 
town  council  is  a  continuing  body,  it  fendant  has  never  been  deemed  an  ex- 
is  not  necessary  to  bring  into  a  suit  cuse  for  not  commencing  an  action 
against  it  members  newly  elected,  within  the  prescribed  period.  The 
Matteson  v.  Whaley,  19  R.  I.  648.  statute  of  James  made  no  exception  to 

2.  Menominee  v.  Menominee  Circuit  its  own  operation  in  case  where  the  de- 
Judge,  81  Mich.  577,  holding  that  "  the  fendant  departed  out  of  the  realm,  and 
filing  and  serving  of  the  declara^tion  is  could  not  be  served  with  process* 
in  the  nature  of  process  to  bring  the  Hence  the  courts  held  that  absence 
defendant  into  court."  from   the  realm  did    not  prevent   the 

3.  Mariner  v.  Waterloo,  75  Wis.  438;  statute  from  running.  Wilkinson  on 
Watertown  v.  Robinson,,  69  Wis.  Limitation  40;  Hall  v.  Wyborn,  I 
230.  Show.  98.     This  difficulty   was  renie* 

4.  Mariner  v,  Waterloo,  75  Wis.  438;  died  by  the  Act  of  4  and  5  Anne,  c.  16, 
Watertown  v,  Robinson,  69  Wis.  230;  §  19,  which  declares  that  if  any  person 
Cloud  V.  Pierce  City,  86  Mo.  357.  against  whom  there  shall  be  any  cause 

Bolt  Commenced  by  Declaration.  —  In  of  action  be  at  the  time  of  such  action 
Michigan  it  is  held  that  suits  may  be  accrued  beyond  the  seas,  the  action 
commenced  by  declaration  against  mu-  may  be  brought  against  him  after  his 
nicipal  corporations,  even  where  the  return,  within  the  time  limited  for 
charter  of  a  city  provides  that  all  pro-  bringing  such  actions.  Most  of  the 
cess  against  the  city  shall  be  served  by  states  have  similar  acts.  The  statute 
leaving  a  certified  copy  with  one  of  of  Wisconsin,  as  we  have  seen,  has  a 
three  designated  officers  the  prescribed  similar  provision ;  perhaps  wider  in 
time  before  the  day  of  appearance  its  scope.  That  statute,  therefore,  has 
mentioned  therein,  the  declaration  in  expressly  provided  for  the  case  oif  in- 
such  a  case  being  held  to  be  *'  pro-  ability  to  serve  process  occasioned  by 
cess  *'  within  the  meaning  of  the  city  the  defendant's  absence  from  the  state, 
charter.  Menominee  v»  Menominee  It  has  provided  for  no  other  case  of  in- 
Circuit  Judge,  81  Mich.  577.  In  this  ability  to  make  service.  If  this  is  an 
case  the  court  applied  to  municipal  omission,  the  courts  cannot  supply  it. 
corporations  a  section  of  the  Michi-  That  is  for  the  legislature  to  do.  Mere 
gan  statute  which  provides  that  suits  effort  on  the  part  of  the  defendant  to 
against  corporations  may  be  com-  evade  service  surely  cannot  be  a  valid 
menced  by  original  summons  or  by  answer  to  the  statutory  bar.  The 
declaration  in  the  same  manner  that  plaintiff  must  sue  out  his  process  and 
personal  actions  may  be  commenced  take  those  steps  which  the  law  provides 
against  individuals.  for  commencing  an  action  and  keeping 
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operates  as  a  waiver  of  service  of  process,  and  is  binding  upon 
the  corporation.^ 

(3)  Upon  Whom  Served — Xayor  or  Other  Chief  Officer.  —  In  the 
absence  of  statutory  provision  regulating  the  service  of  process 
upon  municipal  corporations,  the  manner  of  service  remains  as 
at  common  law,  and  in  suits  against  cities  or  towns  must  be  upon 
the  mayor  or  other  chief  officer.* 

Statute  and  Charter  of  Corporation.  —  As  a  rule,  however,  the  stat- 
utes of  the  state,  as  well  as  the  charter  of  the  corporation  itself, 
designate  the  proper  persons  upon  whom  service  of  process  in 
suits  against  a  municipal  corporation  may  be  made.' 

Statutory  Xethod  Xnst  Be  Followed.  —  The  mode  of  service  thus  pre- 
scribed is  exclusive,'*  and  jurisdiction  of  a  municipal  corporation 

it    alive."     Amy    v.   Watertown,    130  v.   Pierce  City,  86  Mo.  357;  i  Tidd's 

U.  S.  320.  Pr.  116. 

1.  North  Lawrence  v.  Hoysradt,  6  Xeeord  Xiut  Show  Belation  of  Oi&oer  to 
Kan.  170.  See  also  Mariner  v.  Water-  Corporation.  —  In  Cloud  v.  Pierce  City, 
loo,  75  Wis.  438.  86  Mo.  357,  the  court  said:     *'At  com- 

Appearanoe  by  Xayor.  —  In  North  mon  law,  process  was  served  on  a  cor* 
Lawrence  v,  Hoysradt,  6  Kan.  170,  poration  through  its  mayor  or  other 
suit  was  brought  in  a  justice's  court  head  officer  (i  Tidd  121),  as  being  the 
against  a  municipal  corporation,  and  *  most  visible  part  of  the  corporation.* 
there  was  no  regular  service  of  sum-  The  judgment  rendered  in  this  case 
mons,  but  instead  thereof  the  mayor  was  by  default.  In  order  to  support 
appeared  to  such  suit  in  behalf  of  the  such  a  judgment,  it  must  appear  of 
corporation,  and  it  was  held  that  such  record  that  the  person  who,  the  return 
appearance  was  authorized  by  law  and  of  the  officer  shows,  was  served  with 
bound  the  city.  In  this  case  the  court  process,  has  such  a  relation  to  the  cor- 
held  that '*  whether  summons  is  served  poration  that  service  on  such  person 
upon  the  mayor  of  a  city  and  such  city  was  tantamount  to  service  on  the  cor- 
is  thereby  duly  brought  into  court,  poration.  Oxford  Iron  Co.  v.  Sprad- 
*  *  *  or  whether  such  mayor,  in  ley,  42  Ala*  24;  Talladega  Ins.  Co.  v. 
his  official  capacity,  goes  into  court  and  McCuUough,  42  Ala.  667.  Nothing  of 
makes  an  appearance  for  the  city,  as  it  this  kind  appears  in  this  record  going 
would  seem  might  be  done  under  said  to  show  the  service  of  process  valid; 
section  9,  and  thereby  binds  the  city,  and  clearly  it  possesses  no  validity  un- 
the  result  is  and  cannot  be  otherwise  less  shown  to  be  warranted  by  statute." 
than  practically  the  same.  The  city  8.  Cloud  v.  Pierce  City,  86  Mo.  357; 
is  in  court,  either  by  and  through  Weil  v.  Greene  County,  69  Mo.  281; 
the  ser '/ice  of  process  made  upon  or  by  Glencoe  v.  People,  78  111.  382;  North 
the  official,  voluntary  act  of  the  same  Lawrence  v,  Hoysradt,  6  Kan.  170; 
officer,  according  as  the  one  course  or  Pack  v.  Greenbush  Tp.,  62  Mich.  122; 
the  other  be  followed.  What  dififer-  Watertown  v,  Robinson,  69  Wis.  230; 
ence  or  disadvantage  then  can  result  Mariner  r.  Waterloo,  75  Wis.  438;  Stab- 
to  the  city  from  the  employment  of  ler  v.  Alexandria,  42  Fed.  Rep.  490. 
the  one  way  or  the  other  of  getting  £ffeet  of  Charter  ProvlBion  on  General 
her  into  court?  The  notice  to  the  city  Law.  —  In  Stabler  v,  Alexandria,  42 
is  certainly  no  more  effective  by  the  Fed.  Rep.  490,  it  is  held  that,  as  the 
service  of  summons,  regularly  issued,  charter  of  the  village  of  Alexandria 
than  it  is  if  such  summons  be  waived  provides  that  in  any  suit  against  the 
and  an  appearance  be  entered  by  the  village  service  of  process  shall  be  made 
officer  upon  whom  such  service  would  by  leaving  a  copy  with  the  recorder, 
otherwise  be  made;  nor  would  the  the  general  law  of  the  state  of  Minnf- 
court  be  better  advised  as  to  the  fact  sofa,  providing  that  service  of  sum- 
of  notice  having  been  given  in  the  mons  may  be  nriadc  on  the  mayor  or 
former  case  than  he  would  be  in  the  chief  executive  officer  of  the  corpora- 
latter.*'  lion,  does  not  apply. 

2.  People  I'.  Cairo,  50  111.  154;  Cloud  4.  Weil  y.  Greene  County,  69  Mo.  281. 
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cannot  be  acquired  by  service  of  process  upon  any  other  than  the 
prescribed  officer,^  or,  where  service  is  required  upon  two  or 
more  designated  officers,  by  service  upon  one  of  them  only.* 

1.  Watertown  v.  Robinsofi,  69  Wis.  proper    officer    has   resigned   and    his 

230;    Glencoe  v.   People,  78   111.  382;  resignation  has  taken  effect.     Amy  v. 

Charleston  v,  Lunenburgh,  21  Vt.  488;  Watertown,  130  U.  S.  301.     In  this  case 

Amy    V.   Watertown,    130  U.    S.   301;  the  court  said:     **  The  case  is  different 

Alexandria     v.     Fairfax,     95     U.     S.  from  those  in  which  we  have  held  that 

774;    Sacramento  v,  Fowle,   21   Wall,  a  resignation  of  an  officer  did  not  take 

(U.  S.)  119.  effect  until  it  was  accepted  or  until  an- 

YaMUdcy    in    Oflloe    of    Mayor. —  In  other  was  appointed.     In  those  cases 

Watertown  v.  Robinson,  69  Wis.  230,  either   the    common   law   prevailed  or 

it  was  held  that  since  under  the  charter  the  local  law  provided  for  the  case  and 

of  the  city  of  Watertown,  the  mayor  is  prevented  a  vacancy.     Such  were  the 

the  only  officer  upon  whom  service  of  cases  of  Badger  t/.  tJ.  S.,  93  U.  S.  599; 

process  against  the  city  can  legally  be  Edwards  v.  U.  S.,  103  U.  S.  471;    Sala- 

made,   when    there    is  a    vacancy    in  manca  Tp.   v.  Wilson,  109  U.  S.  627. 

that  office,  and  there  is  no  president  In  Badger  v,  U.  S.  the  law  of  Illinois 

or   presiding  officer   of    the   common  was  in  question,  and  it  appeared  that 

council,  a  service  of  process  upon  the  by   the   constitution   of  that  state  the 

chairman  of  the  board  of  street  com  mis-  officers  elected  were  to  hold  their  offices 

sioners  and  upon  the  city  clerk  will  not  until  their  successors  were  elected  and 

confer  jurisdiction  of  the  city  so  as  to  qualified.      In   Edwards  v.  U.  S.  the 

support  a  judgment  by  default  against  case    arose   in    Michigan,   and   it  was 

it.     In  this  case  the  court  said:    *' The  held    that   the   common-law   rule  pre- 

temporary  inconvenience  arising  from  vailed  there,  by  which  the  resignation 

a  vacancy  in  the  office  of  mayor  affords  of  a  public  officer  is  not  complete  until 

no  good   reason  for  a  substitution  of  the  proper  authority  accepts  it  or  does 

some  other  officer  in  his  place,  upon  something  tantamount  thereto,  such  as 

whom  service  could  be  made  by  un-  appointing  a  successor/' 

warrantable  construction  not  contem-  Service  upon   Officers  Who  Have  Not 

plated  by  the  statute."  Qualified  or  Who  Have  Bemoved.  —  The 

Service  oa  Citiien  Insni&eient.  —  "An  fact  that  town  officers  may  have  re- 
incorporated city  is  not  an  individual,  fused  to  qualify,  or  have  removed 
and  service  of  notice  or  process  on  one  from  the  township,  although  remain- 
of  its  citizens  is  not  service  on  it.  It  ing  in  the  county,  will  not  necessarily 
has  its  officers  who  speak  and  act  for  it  render  service  of  process  upon  them 
by  authority  of  law;  and  some  one  invalid.  Dempsey  v.  Oswego  Tp.,  51 
of  these  officers,  either  by  an  express  Fed.  Rep.  97.  See  also  Salamanca  Tp. 
statutory  provision  or  by  the  nature  v.  Wilson,  109  U.  S.  627,  in  which  it  is 
of  their  functions,  is  the  proper  person  held  that  the  removal  of  a  treasurer  of 
on  whom  all  notices  and  processes  a  township  in  the  state  of  Kansas  from 
necessary  to  bind  it  by  judicial  pro-  the  limits  of  the  township  into  the 
ceedings  must  be  served.'*  Alexan-  limits  of  an  adjoining  township,  with- 
dria  V.  Fairfax,  95  U.  S.  774.  out  resigning  his  office,  does  not  vacate 

Service  upon  OAoen  After  BcoignAtion.  the  office  so  as  to  invalidate  service  of 

—  Where  it  is  provided  by  statute  that  summons  upon  him  in  his  official  ca- 

officers  shall  continue  to  perform  the  pacity  for  the  purpose  of  commencing 

duties  of  their  office  until  their  success-  an  action  against  the  township. 

ors  are  qualified,   service  of    process  Service  upon  Crorporations  Located    in 

may  be  made  upon  municipal  officers  Two  Counties.  —  In  Fox  v.  Fostoria,  14 

whose  terms  have  expired,  but  whose  Ohio  Cir.  Ct.  Rep.  47i»  it  is  held  that 

successors    have    not    been     elected,  service  of  a  summons  against  a  mu- 

Jones    V,    Jefferson,   66  Tex.    576.   in  nicipal   corporation   located   partly   in 

which  case  the  object  of  the  failure  to  each   of   two  counties,  in  a  suit  com- 

elect  officers  of  the  city  regularly,  as  re-  menced  in  one  of  them,  upon  a  mayor 

quired  by  its  charter,  was  to  defeat  the  at  his  office   in   the  other  county,  is 

collection  of  debts  owing  by  the  city;  sufficient  to  give  jurisdiction. 

Badger  v.  U.  S.,  93  U.  S.  599.  2.  Mariner  v.  Waterloo,  75  Wis.  438. 

These  cases  must,  however,  be  dis-  In   this  case,  in   an   action  against  a 

tinguished   from   those    in   which   the  town,  the  proof  of  service  of  the  sum- 

233  Volume  XIV. 


Aotions  AgainBt.     MUNICIPAL  CORPORATIONS.     PmaM  Against. 

(4)  Manner  of  Service  —  Beliviry  of  Copy  of  Prooan.  —  Service  of 
process  upon  municipal  corporations  is  properly  made  by  deliver- 
ing a  certified  copy  to  the  proper  officer  or  officers.*  It  has  been 
held,  however,  that  where  service  is  made  upon  the  proper  offi- 
cers by  reading,  instead  of  by  a  certified  copy  of  the  summons, 
there  being  enough  in  the  summons  and  service  thereof  to  inform 
the  corporation  that  an  action  has  been  instituted  against  it  in 
court,  the  term  at  which  it  will  stand  for  trial,  and  who  the  plain- 
tiffs are,  the  service  is  at  most  only  irregular,  and  a  judgment 
rendered  as  upon  default  will  not  be  set  aside.* 

(5)  By  Whom  Served -^ZaXwm»i  OAoor.  —  In  some  jurisdictions 
it  has  been  held  that  an  officer  cannot  serve  process  in  favor  of,  or 
against,  the  town  of  which  he  is  a  ratable  inhabitant,  or  in  which 
he  is  rated  and  taxed,'  nor,  if  the  officer  is  so  interested,  can  the 
process  be  served  by  his  deputy.* 

BofectiTa  lorrioo  Kot  Tdd.  —  Such  service  is  not,  however,  void, 
but  only  voidable  by  plea  in  abatement.^  Audita  querela  to  set 
aside  the  judgment  for  such  defect  will  not  lie.^ 

(6)  Time  of  Service  —  Begulatioii  \tj  Statute.  —  The  number  of 
days  which  must  intervene  between  the  day  of  service  and  the 
return  day  of  a  summons,  in  an  action  agamst  a  municipal  cor- 
poration, is,  as  a  rule,  fixed  by  statute  in  each  state.'' 

In  the  Absenee  of  Statutory  ProTiflou,  however,  it  has  been  held  in 
some  jurisdictions  that  the  common-law  practice  in  a  court  of 
King's  Bench,  which  provides  that  at  least  fifteen  days  must  inter- 
vene between  the  day  of  service  and  the  return  day,  prevails.® 

c.  Return  —  Senrloe  upon  Proper  Oilloer, — A  return  that  a  sum- 
mons against  a  municipal  corporation  was  executed  by  delivering 
a  true  copy  thereof  to  the  proper  officer  of  the  corporation,  nam- 

mons  and  complaint  was  to  the  effect  thereof,  shall  be  set  aside  or  be  ad- 
that  they  were  served  upon  the  chair-  judged  insufficient  when  there  is  suffi- 
man  of  the  town  and  upon  "  E.  C,  the  cient  substance  about  either  to  inform 
clerk  of  said  town  elected  at  the  last  the  party  on  whom  it  will  be  served 
annual  town  meeting,  who  claims  he  that  there  is  an  action  instituted 
was  not  qualified,  and  upon  Ida  L.,  against  him  in  court,  the  name  of  the 
who  has  charge  of  the  records  of  plaintiff  and  the  court,  and  the  time 
said  town  and  is  the  acting  town  clerk  when  he  is  required  to  appear, 
of  the  town,  and  upon  W.  D.  S.,  clerk  8.  Essex  v,  Prentiss,  6  Vt.  47;.Char- 
of  said  town,  who  was  elected  and  who  lotte  v.  Webb,  7  Vt.  38;  Fairfield  v. 
qualified  as  such  clerk,  and  who  is  the  Hall,  8  Vt.  68;  Evarts  v,  Georgia,  18 
last  clerk  of  said  town  who  was  elected  Vt.  15;  Huntley  v.  Henry,  37  Vt.  165. 
who  qualified.''  It  was  held  that  there  4.  Fairfield  v.  Hall,  8  Vt.  68. 
was  no  service  upon  the  clerk  of  the  5.  Essex  v.  Prentiss,  6  Vt.  47;  Fair- 
town,  as  required  by  Rev.  Stat.  Wis.,  g  field  V.  Hall,  8  Vt.  68;  Evarts  v. 
2637.  Georgia,  18  Vt.  15. 

1.  Cicero  Tp.  v.  Shirk,  122  Ind.  572;  6.  Essex  v,  Prentiss,  6  Vt.  47. 
Watertown  v.  Robinson,  69  Wis.  230;  7.  Menominee    v.   Menominee    Cir- 
Mariner  t/.  Waterloo,  75  Wis.  438;  Amy  cult  Judge,  81  Mich,  577;  Phillipsburg 
V.  Watertown,  130  U.  S.  301.  v.  Raub,  37  N.  J.  L.  48.    See  also  Mc- 

2.  Cicero  Tp.  v.  Shirk,  122  Ind.  572.  Neal  v.  Gloucester  City,  51  N.  J.  L. 
This  decision   was  under  a  section  of  444. 

the    Indiatia    statute    which    provides        8.  McNea/  v.  Gloucester  City,  51  N. 
that    no    summons,    or    the    service    J.  L.  444. 
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ing  him  and  giving  him  his  official  title,  is  a  sufficient  return 
without  evidence  aliunde  that  the  person  named  was  in  fact  such 
official.*  Though  a  return  should  show  on  what  officer  the 
summons  has  been  served,*  its  failure  to  do  so  is  a  defect  which 
may  be  waived.* 

4.  Declaration,  Petition,  or  Complaint — a.  Averment  of  Pres- 
entation OF  Claim  —  (i)  Necessity  of  Averring.  —  Where  the 
presentation  of  a  claim  or  the  filing  of  a  notice  is  required,  such 
notice  or  presentation  of  claim  is  a  condition  precedent  to  the 
right  to  maintain  an  action  against  a  n^unicipal  corporation,^ 
and  must  be  averred  by  the  plaintiff.* 

1.  Meridian  v.  Trussell,  52  Miss.  711.  Nebraska,  —  Hastings  v,  Foxworihy, 

In  this  case  it  was  held  that  a  sum-  45  Neb.  676;  Lincoln  v.  Grant.  38  Neb. 

mons  executed  **  by  delivering  to  E..  369;  Dayton  v.  Lincoln,  39  Neb.  74. 

mayor,    *    *    ♦    a  true  copy/'  was  a  New  York,  —  Reining  v.  Buffalo,  102 

sufficient  return  to  warrant  a  judgment  N.  Y.  308;    Patterson  v,  Brooklyn,  6 

by  default  against  the  city,   without  N.  Y.  App.   Div.   127;    Foley  v.  New 

evidence  aliunde  that  the  person  named  York,  I  N.  Y.  App.  Div.  586;  Norton  v, 

in  the  return  was  in  fact  mayor.  New  York,  16  Misc.  Rep.  (N.  Y.  Su- 

9.  Dugan  v.  Baltimore,  70  Md.  I.  preme  Ct.)  303;    Olmstead  v.   Pound 

3.  Benrioe  AdmlUad  by  City  SoUdtor.  Ridge,  71  Hun  (N.  Y.)  25:  Arthur  v. 
—  In  Dugan  v.  Baltimore,  70  Md.  i,  a  Glens  Falls,  66  Hun  (N.  Y.)  136;  New 
subpoena  against  the  citv  of  Baltimore  York  v.  Dimick,  20  Abb.  N.  Cas.  (N. 
was  returned  indorsed  summoned,"  Y.  Supreme  Ct.)  15:  Russell  v.  New 
and  service  was  admitted  by  the  city  York,  i  Daly  (N.  Y.)  263;  Devlin  v. 
solicitor.  The  city  solicitor  appeared  to  New  York,  4  Misc.  Rep.  (N.  Y.  C.  PL) 
the  suit,  and  the  proper  officers  of  the  106;  Porter  v.  Kingsbury,  5  Hun  (N. 
city  received  the  city's  share  of  the  pro-  Y.)  597;  Minlck  v.  Troy,  83  N.  Y.  516; 
ceeds  of  sale  and  executed  a  release  Denair  v.  Brooklyn,  (Brooklyn  City 
therefor.    The  court  said:    "  The  re-  Ct.)  5  N.  Y.  Supp.  835. 

turn  of  the  sheriff,  we  agree,  ought  to  North  Carolina,  —  Frisby  v.  Mar- 
show  upon  what  person  or  officer  the  shall,  119  N.  Car.  570. 
process  was  served,  so  that  the  court  PViseonsin,  —  Sowle  t/.  Tomah,  81 
may  judge  whether  it  was  in  law  a  Wis.  349;  Susenguth?'.  Rantoul,48  Wis. 
valid  service  on  the  company,  other-  334;  Plum  v.  Fond  du  Lac,  51  Wis.  393; 
wise  that  would  be  left  to  depend  upon  Wentworth  v.  Summit,  60  Wis.  281; 
the  judgment  or  discretion  of  the  Dorsey  v.  Racine,  60  Wis.  292;  Hiner 
sheriff.  *  »  »  But  the  record  shows  v.  Fond  du  Lac,  71  Wis.  74;  Flieth  v, 
that  the  solicitor  for  the  city  appeared  Wausau,  03  Wis.  446;  Koch  v.  Ash- 
to  the  suit,  and  further  that  the  proper  land,  83  wis.  361;  Vogel  v.  Antigo,  81 
officers  of  the  city  received  the  city's  Wis.  642;  Watson  v.  Appleton,  62  Wis. 
share  of  the  proceeds  of  sale,  and  exe-  267;  Sheel  v.  Appleton,  49  Wis.  125; 
cuted  therefor  a  release.  Whatever  Benware  v.  Pine  Valley,  53  Wis.  527. 
defects  there  may  have  been  in  the  Aetion  for  UnliquidatM  Bunages.  —  In 
summons  and  the  irregularities  in  Frisby  v.  Marshall,  no  N.  Car.  570,  it 
passing  the  decree  must,  under  such  was  held  that  actions  for  unliquidated 
circumstances,  be  considered  as  having  damages,  as  in  case  of  personal  in- 
been  waived.*'  juries,  are  not  within   Code   N.  Car.. 

4.  Hastings  v.  Foxworthv,  45  Neb.  |  757,  providing  that  no  person  shall 
676;  Foley  V,  New  York,  i  N.  Y.  App.  sue  any  city  unless  he  shall  have  made 
Div.  586;  Patterson  v,  Brooklyn,  6  N.  a  demand  upon  the  proper  municipal 
Y.  App.  Div.  127;  Sowle  v.  Tomah,  81  authorities,  and  that  the  complaint 
Wis.  349.  shall  be  verified  and    show  that  the 

5.  Georgia.  —  Maddox  v,  Randolph  claimant  presented  his  claim  to  the 
County,  65  Ga.  216.  lawful  municipal  authorities  to  be  au- 

Io7oa.  —  Pardey    v,    Mechanicsville,  dited  and  allowed,  and  that  ihev  have 

loi  Iowa  266.  neglected  to  act  upon  or  have  disallowed 

Maine,  —  Low  v,  Windham,  75  Me.  it,   and    that,  therefore,   a    complaint 

X13.  against  a  municipal   corporation    for 
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Lapse  of  Time  Sinoe  Freeentatioii.  —  The  declaration  or  complaint 
should,  according  to  some  decisions,  allege  that  the  time  pre- 
scribed by  law  has  elapsed  since  presenting  the  claim.* 

(2)  How  Defects  Taken  Advantage  of —  (a)  By  Bemnrrer.  —  The 
fact  of  the  service  of  notice  or  presentation  of  claim  is  a  material 
allegation  in  order  to  state  a  sufficient  cause  of  action,*  and  must 
not  only  be  averred,  but,  if  controverted,  must  be  proved  on  the 
trial,'  and  in  the  absence  of  such  averment  the  declaration  or 
complaint  is  demurrable  for  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.* 

personal  injuries  was  not  demurrable  ton,  62  Wis.  267,  in  which  the  court 

for  failure  to  comply  with  this  section,  held  that  '*  when  the  nonaction  of  the 

Aetion  to  Beoover  Illegal  Taxei  Paid. —  common   council  had  worked  a    dis- 

In  riieth  v.  Wausau,  93  Wis.  446,  it  is  allowance  of   the  plaintiff's  claim,  she 

held  that  an  action  for  the  recovery  of  should  have  taken  her  appeal  to  the 

illegal  taxes  paid  to  a  municipal  cor-  CircuitCourt  within  the  time  prescribed 

poration  sounds  in  tort,  and  under  a  by  the  charter;  and  then  the  complaint 

charter  provision  requiring  the  presen-  filed  therein  should  have  alleged  the 

tation   of  claims,   a  complaint  which  facts  made  requisite  by  the  charter  to 

fails  to  aver  such  presentation  is  de-  give  that  court  jurisdiction,  or  rather 

murrable.  to  show  that  the  plaintiff  had  the  right, 

1.  Reining  z/.  Buffalo,  102  N.  Y.  308;  or  had  not  waived  the  right,  to  maintain 

Olmstead  v.  Pound  Ridge,  71  Hun  (N.  her  action  in  that  forum.'* 

Y.)  25;    Devlin  v.  New  York,  4  Misc.  2.  Pardey     v,    Mechanicsville,     loi 

Rep.   (N.   Y.   C.    PI.)   106.      See    also  Iowa  266. 

Maddox  v,  Randolph  County,  65  Ga.  3.  Sowie    v,   Tomah,   81    Wis.    349; 

216.  Low  V,  Windham,  75  Me.  113. 

Ayerment  of  Second  Demand.  —  Laws  Pleading  and  ^oof.  —  In   Pardey  v. 

N.  Y.  i860,  c.  379,  §  2,   provided  that  Mechanicsville,  loi  Iowa  266,  the  court 

no  action  or  special  proceeding  should  held    that   since  the  petition   did   not 

be  prosecuted  or  maintained   against  allege  the  fact  of  notice  it  did  not  state 

the  mayor,  etc.,  of  New  York,  unless  a  cause  of  action,  and  that  therefore 

the   complaint    or    necessary    moving  there   was  no  basis  for  the  evidence 

papers  alleged   that    at  least    twenty  offered  and  admitted  to  show  that  a 

days  had  elapsed  since  the  claim  or  notice  was  given,  and  that  it  was  error 

claims  upon  which  the  action  or  special  to  admit  such  evidence, 

proceeding  was  founded  had  been  pre-  4.  Georgia,  —  Maddox    v,    Randolph 

sented  to  the  comptroller  for  adjust-  County,  65  Ga.  216. 

ment,  and  that  the  complaint  or  mov-  New  York.  —  Reining  v.  Buffalo,  102 

ing  papers  should  allege  that  upon  a  N.  Y.  308;  Porter  v.  Kingsbury,  5  Hun 

second   demand  in   writing  upon   the  (N.  Y.)  597;  Minick  v,  Troy,  83  N.  Y. 

comptroller,  he  had   neglected   or  re-  516. 

fused  to  make  an  adjustment  or  pay-  Wisconsin,  —  Sowle    v,    Tomah,    81 

ment  thereof.     Devlin  v.  New  York,  4  Wis.   349;    Susenguth   v.    Rantoul,  48 

Misc.  Rep.  (N.  Y.  C.  PI.)  106.  Wis.    334;    Plum    v.    Fond    du    Lac, 

Allegation  of  Filing  and  Appeal  from  51   Wis.  393;    Wentworth  v.  Summit, 

Disallowance.  —  Where   it    is    provided  60  Wis.  281;  Dorsey  z/.  Racine,  60  Wis. 

that  all  claims  against  a  city  must  be  292;    Hiner  v.  Fond  du  Lac,  71  Wis. 

filed   with  the  city  clerk,  to  be  deter-  74;     Koch   v.   Ashland,   83   Wis.   361; 

mined  upon  by  the  comptroller,  and  Steltz  v,  Wausa'i,  88  Wis.  6i8;    Ben- 

that,  upon  disallowance  thereof,  an  ap-  ware  v.  Pine  Valley,  53  Wis.  527. 

peal  may  be  had  to  the  Circuit  Court,  General  Demurrer.  —  In  Koch  v.  Ash* 

a  complaint  which  merely  alleges  the  land,  83   Wis.  361,  it  was  held  that  the 

giving  of  notice  ro  the  city,  but  fails  to  objection  is  properly  taken  by  general 

allege  notice  to  the  city  clerk  or  appeal  demurrer  to  the  complaint  for  insuffi- 

from  the   disallowance  of   the    claim,  ciency  of  facts,   since   the    complaint 

is  insufficient  to  give  the  Circuit  Court  should   show  the  presentation  of  the 

jurisdiction.       Koch    v.    Ashland,    83  claim  and  the  appeal  from  its  disallow- 

Wis.  361.     See  also  Watson  v,  Apple-  ance. 
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(b)  notion  to  DiimiM.  —  According  to  some  decisions  such  defect 
may  be  taken  advantage  of  by  a  motion  to  dismiss  the  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.^ 

(3)  When  to  Be  Taken  Advantage  of.  —  A  failure  to  allege  the 
fact  of  presentation  of  a  claim  is  a  defect  which  can  be  taken 
advantage  of  by  the  defendant  at  any  stage  of  the  action.* 

(4)  Waiver.  —  According  to  some  decisions  it  is  held  that  the 
provision  requiring  the  allegation  of  the  presentment  of  the 
claim  being  for  the  benefit  of  the  defendant,  a  municipal  cor- 
poration  may  waive  the  omission  of  such  allegation,'  and  that 
a  failure  to  take  advantage  of  such  an  omission  by  answer  or  de- 
murrer will  be  regarded  as  an  express  waiver.* 

DemiiZTor  Ore    Tenns.  —  In   Hiner  v,  must,  to  be  availed  of,  be  alleged  and 

Fond  du  Lac,  71  Wis.  74,  the  judgment  proved.      The  language   is  'that    no 

was  reversed  because  the  court  refused  action  '  *  shall  be  brought '  until,  etc., 

to  sustain  the  demurrer  ore  tenus  to  a  and  constitutes  an  express  prohibition 

complaint  which  failed  to  aver  the  pre-  against  the  action,  until  performance 

sentation    of    a    claim    in    an    action  of  the  condition.      A   noncompliance 


against  a  city.  with  this  requirement  can  be  raised  by 

1.  Olmstead  r.  Pound  Ridge,  71  the  defendant,  at  any  stage  of  the 
Hun  (N.  Y.)  25;  Russell  r.  New  York,  action,  when  it  is  called  upon  to  act  in 
I  Daly  (N.  Y.)  263.  the  case." 

XoUoA  in  Armt  of   Judgment.  —  In  8.  Russell  v.  New  York,  i   Dalv  (N. 

Pardey    v.    Mechanicsville,   loi   Iowa  Y.)263;  Devlin  v.  New  York,  4  Misc. 

266,  it  was  held  that  where  a  petition  Rep.  (N.  Y.  C.   PI.)  106;  Sheel  c.  Ap- 

did  not  plead  the  fact  of  notice  it  did  pleton,  49  Wis.  125. 

not  state  a  cause  of  action,  and  that  a  OmlBsion  to  Allege  Demand  Hot  Jurie- 

motion  to  arrest  the  judgment  on  that  dletional.  —  In   Devlin  v.  New  York,  4 

ground  would  be  sustained.  Misc.  Rep.  (N.  Y.  C.  PI.)  106,  the  court 

2.  Olmstead  v.  Pound  Ridge,  71  said:  "  We  do  not,  however,  regard 
Hun  (N.  Y.)  25.  either  the  omission  to   make   the  de- 

Kot  Such  a  Itofense  ai  Knit  Be  Pleaded,  mand  or  the  omission  to  allege  the 
—  In  Reining  v,  Buffalo,  102  N.  Y.  demand  in  the  complaint  as  jurisdic- 
308,  it  was  said:  *' The  court  in  Nagel  tional,  *  *  *  and  think  that,  like 
V.  Buffalo,  34  Hun  (N.  Y.)  i,  in  consid-  other  statutory  provisions  which  are 
ering  the  statute  in  question,  seemed  made  for  the  benefit  of  a  party  to  the 
to  think  its  requirement  was  in  the  action,  both  the  demand  and  its  non- 
nature  of  a  condition  subsequent  or  allegation  may  be  waived.'* 
proviso,  having  no  necessary  connec-  4.  Sheel  v.  Appleton,  49  Wis.  125. 
tion  with  the  proper  statement  of  a  Pailnie  to  Take  Advantage  by  Anirvrer. 
cause  of  action,  but  we  think  they  —  In  Russell  v.  New  York,  i  Daly  (N. 
erred  in  their  conception  of  the  nature  Y.)  263,  the  court  said:  *'  As  this  pro- 
of the  provision.  Neither  its  language  vision  is  obviously  for  the  benefit  of 
or  object  is  analogous  to  those  provi-  the  defendants,  and  to  save  them  from 
sions  authorizing  the  defense  of  the  unnecessary  expense  in  respect  to 
statute  of  limitations,  or  other  special  claims  which  would  be  paid  or  adjusted 
and  particular  defenses  constituting  if  brought  to  their  notice  and  a  reason- 
conditions  subsequent,  which  may  or  able  time  given  for  their  examination, 
may  not  occur  in  particular  cases,  and  it  follows  that  they  may  waive  it  if 
must,  therefore,  be  averred  to  authorize  they  choose  to  do  so;  and  as  the  omis- 
the  court  to  lake  cognizance  of  them,  sion  of  the  allegation  would  constitute 
Here  the  requirement  exists,  Inde-  a  valid  defense,  it  also  follows  that  if 
pendent  of  proof,  in  every  case,  and  is  they  fail  to  take  advantage  ot  it  by  their 
made  to  precede  the  institution  of  any  answer  they  should  be  regarded  as 
suit  whatever.  Its  performance  cannot  having  expressly  waived  it.'* 
for    any  purpose  be    presumed,    but  €k>ntra.  —  In    Pardey    f.  Mechanics* 
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(5)  Amendment,  —  Where  the  required  notice  has  really  been 
given,  but  the  plaintiff  fails  to  allege  such  fact  in  his  complaint, 
it  would  seem,  according  to  some  decisions,  that  the  plaintiff 
should  have  opportunity  to  apply  for  permission  to  amend  his 
complaint.* 

b.  In   Actions   Arising  from  Torts — {\^  Averment   of 

Corporate  Duty,  —  In  a  large  class  of  cases  no  action  for  damages 
arising  from  a  tort  will  lie  against  municipal  corporations,  and 
no  fixed  rule  can  be  laid  down  which  will  embrace  every  character 
of  tort  for  which  a  private  action  will  lie  against  such  a 
corporation.* 

Allegation  of  Bpedal  Facti.  —  Whenever  a  municipal  corporation  is 
not  uniformly  liable  for  torts  of  the  character  which  the  plaintiff 
attempts  to  set  forth,  he  should  set  out  in  his  declaration,  peti- 
tion, or  complaint,  the  special  facts  on  which  the  liability  in  the 
particular  case  is  claimed.* 

Insnfioiont  to  Allege  Legal  Conclnaions.  —  In  actions  against  a  munici- 
pal corporation  for  damages  arising  from  a  failure  to  perform  a 
duty  alleged  to  be  owed  by  the  corporation  to  the  plaintiff,  the 
facts  from  which  the  conclusion  may  be  drawn  that  the  defend- 
ant's duty  to  the  plaintiff  is  as  charged  should  be  set  out.  It  is 
not  sufficient  merely  to  state  the  duty  as  a  legal  conclusion,*  and 
a  mere  averment  that  the  act  done  was  unlawful,  without  aver- 
ring how,  and  in  what  its  illegality  consisted,  is  not  sufficient.* 

Action  Brought  After  Xerger  of  Corporations.  —  Where  a  cause  of  action 
arises  against  a  corporation  and  afterwards  it  and  another  cor- 
poration are  merged  into  a  new  corporation,  each  of  the  old  cor- 
porations losing  its  identity,  the  complaint  in  an  action  against 
one  of  the  old  corporations  should  state  facts  showing  that  the 
cause  of  action  arose  against  the  particular  corporation  sued.* 

Failure  to  Keep  AppUancei  in  Bepair.  —  In  an  action  to  recover  dam- 

ville,  loi  Iowa  266,  it  was  held  that  corporations  of  Minneapolis  and    St. 

where  a  petition  does  not  allege  the  Anthony,  the  court,  after  stating  that 

fact  of  notice  it  does  not  state  a  cause  the  plaintiff's  right  of  action  was  pre* 

of  action,  and  that  such  defect  is  not  served  by  the  charter  of  the  new  cor- 

waived  by  a  failure  to  demur.  poration,  said:   "  As  the  defendant  is 

1.  Denair  v,  Brooklyn,  (Brooklyn  not  identical  with  the  old  city  of  Min- 
City  Ct.)  5  N.  Y.  Supp.  835.  neapolis,  and  upon  the  face  the  com- 

2.  Dargan  v.  Mobile,  31  Ala.  469;  plaint  does  not  (for  the  reason  given 
Stewart  v.  New  Orleans,  9  La.  Ann.  above)  appear  to  have  been  itself  guilty 
461;  Hill  V,  Boston,  122  Mass.  344;  of  the  negligence  complained  of,  the 
Lloyd  r.  New  York,  5  N.  Y.  369;  Con-  complaint  should  (if  it  is  sought  to 
way  V,  Beaumont,  61  Tex.  10;  Rich-  charge  the  defendant)  state  facts  show- 
mond  r.  Long,  17  Gratt.  (Va.)  375.  ing  liability  on  the  part  of  the  old  city 

8.  Conway  v.  Beaumont,  61  Tex.  10.  of  Minneapolis,  from  which  the  liability 

4.  Mitchell  v,  Clinton,  99  Mo.  153.  of  the  defendant,  if  the  view  which  we 

6.  Conway  v.  Beaumont,  61  Tex.  10.  take  hereafter  is  correct,  is  to  be  in- 

6.  Adams  v.  Minneapolis,  20  Minn,  ferred  as  a  conclusion  of  law.     For  its 

484.     In  this  case,  in  which  the  cause  failure   to  state   such   facts,  the  com- 

of  action  arose  ai^ainst  the  corporation  plaint  fails  to  state  a  cause  of  action 

of    Minneapolis,    and    an  action   was  against  defendant,  and  the  demurrer 

brought  after  the   merger  of  the  two  should  therefore  have  been  sustained.'* 
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ages  for  injuries  arising  fron>  failure  to  keep  public  works  or 
appliances  in  proper  condition,  facts  must  be  alleged  by  the  plaintiff 
showing  that  it  is  within  the  scope  of  the  defendant's  corporate 
powers  to  maintain  such  works  or  appliances,  because,  without 
such  power,  no  duty  on  the  part  of  the  defendant  is  shown,  and, 
consequently,  no  liability  for  failure  to  discharge  it.^ 

1.  Mitchell  V,  Clinton,  99  Mo.  153.  ployee  against  a  city,  for  personal  inju- 
In  Partieiilar  OtMS.  —  For  the  essen-  ries,  averred  that  the  injuries  resulted 
tial  averments  of  a  declaration,  petition,  from  defects  in  the  fire  engine  of  which 
or    complaint   against  municipal   cor-  he  had  charge,  which  were  known  to 
porations  in   particular  cases,  see  the  the    defendant    and   unknown   to  the 
articles    Bridges,  vol.  3,  p.  701;  Nui-  plainti£F.     It  was  objected  on  demurrer 
sANXEs;  Streets  and  Highways.  that  it  should  have  been  alleged  that 
Injuries  from  Defective  Public  Scales,  the  defects  were  known  to  some  proper 
—  A  petition  in  an  action  for  damages  officer  of  the  city.     It  was  held   that 
against  a  city  for  its  failure  to  keep  the  objection  was  insufficient;  that  the 
weighing  scales  and    the  approaches  knowledge  of  the  defendant  and  the 
thereto  in  a  reasonably  safe  condition  absence  of  all  fault  in  the  plaintiff  were 
is  defective  on  demurrer  where  it  fails  sufficiently     averred.        Lafayette     v. 
to  aver  facts  from  which  the  conclusion  Allen,  81  Ind.  166. 
can  be  drawn  that  it  was  within  the  Allegation  of  AuthortMation  by  Council, 
scope  of  the  defendant's  corporate  power  — In  an  action  against  a  municipality 
to  erect    and    maintain    such    scales,  and  others  for  damages  for  injury  to 
Mitchell  V.  Clinton,  99  Mo.   153.     In  property  of  the  plaintiffs  alleged  to  have 
this  case  the  court  said:  *'  The  fault  resulted  from   the  building  of  an  em- 
with  the  petition  in  this  case  is  that  the  bankment,  the  complaint  alleged  that 
pleader,   instead  of  stating  the   facts  the  defendants  wrongfully  and  unlaw- 
from  which  the  legal  conclusion  might  fully  constructed,  and  caused  to  be  con- 
be  drawn  that  defendant's  duty  to  the  structed,  the  embankment.    It  was  held 
plaintiff  was  as  charged  therein,  con-  on  demurrer  lor  want  of  sufficient  facts 
tents  himself  with  simply  stating  that  that  the  above  allegation  was  sufficient 
duty  as  a  legal  conclusion.     A  con-  to  charge  the  city  with  liability,  and 
elusive    fact    may    and    ought    to  be  that  it  was  not  necessary  to  aver  that 
stated.    Facts  from  which  the  ultimate  the  alleged  wrongful  action  of  the  city 
and  conclusive  fact  may  be  inferred  are  was  authorized  by  its  common  council, 
evidence,  and  need  not  be  stated.    But  Jeffersonville  v.  Myers,  2  Ind.  App. 
the  facts  from  which  a  legal  conclusion  532.     In  this  case  the  court  said:  **  It 
is  to  be  drawn  upon  which   depends  is  contended,  on  behalf  of  the  appellant, 
the  plaintiff's  right  of  action  must  be  that  the  complaint  is  defective  because 
stated,   in  order  to  show  a  cause  of  of  the  want  of  an  allegation  that  the 
action,  under  our  system  of  pleading."  alleged  wrongful  action  of  the  city  was 
Improperly  Constructed  PiAlic  Pound,  authorized  by  its  common  council.     We 
—In  Greencastle  v.  Martin,  74  Ind.  449,  think  this  objection,  which  is  the  only 
it  was  held  that  a  complaint  against  one  ur^ed  against  the  complaint,  is  not 
a  city  alleging  that  its   pound  fence  well  taken.     It  is  alleged  that  the  de- 
was  not  high  enough,  that  an  animal  fendants   wrongfully  and    unlawfully 
impounded  by  the  city  was  improperly  constructed,    and   caused   to    be    con- 
tied,   and   that  thereby,    without    the  structed,  the  embankment,  etc.    This, 
plaintiff's  fault,  the  animal  sustained  we  think,  was  sufficient  to  withstand 
injuries,    contains    a    good    cause    of  the  city's  demurrer  for  want  of  suffi- 
action.     Municipal    corporations    are  cient  facts." 

responsible  to  the  same  extent  and  in  Sufficient  Averment  of  Duty  and  Re- 

the  same  manner  as  natural  persons  fusal  to  Perform  Same.  —  In  Clay  burgh 

for  injuries  caused  by  the  negligence  v.  Chicago,  25   111.  535.  which  was  an 

or  unskllfulness  of  their  agents  in  the  action   on  the   case  against  a  city  for 

construction  of  works  for  the  benefit  of  neglect   of  duty  in    failing  to  collect 

the  cities  or  towns  under  their  govern-  special  assessments  levied  to  compen- 

ment.  sate  the  plaintiff  for  damages  awarded 

Allegation  of  Knowledge  of  Defective  to  him  for  the  opening  of  a  street  over 

Machinery, -^  h  complaint  by  an  em-  his  lot,  the  court  said:  "  We  regard  the 
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(2)  Averment  of  Means  to  Perform  Duty.  —  In  an  action  against 
a  municipal  corporation  for  injuries  arising  from  unsafe  public 
structures,  if  the  charter  is  pleaded  by  its  title  and  the  date  of  its 
approval  the  court  will  judicially  notice  all  of  its  provisions,  and 
unless,  by  the  terms  of  the  charter,  the  possession  of  means  to 
keep  such  public  structures  in  repair  is  a  condition  precedent  to 
its  liability,  tbe  complaint  need  not  aver  its  possession  of  such 
means.* 

(3)  Actions  for  Injuries  by  Mobs  —  KogatiYing  Exceptions.  —  Where 
by  statute  a  right  of  action  is  given  against  a  municipal  corpora- 
tion for  injury  to  property  caused  by  a  mob,*  in  an  action  under 
such  statute  the  exceptions  in  the  statute  must  be  negatived, 
but  the  plaintiff  need  not  attempt  to  anticipate  any  defense 
which  the  defendant  may  raise  under  a  proviso  or  exception  in  a 
separate  substantive  clause  of  the  statute.' 

Hecessity  to  AUege  Location  of  the  Property.  —  The  omission  to  set  out 
in  the  declaration  or  complaint  where  the  ward  in  which  the 
property  injured  was  located,  while  a  defect,  is  one  which  is 
cured  by  the  verdict.* 

rule  well  settled  that  the  party  injured  funds  to  do  so.    See  likewise  the  articles 

may  maintain  an  action  against  a  cor-  Bridges,  vol.   3,  p.  701;  Streets  and 

poration  for  a  neglect  of  any  duty  im-  Highways. 

posed  by  their  charter.  In  this  case  2.  See  the  American  and  English 
the  law  has  imposed  the  duty  upon  the  Encyclopaedia  of  Law,  titles  Counties; 
city,  where  they  have  appropriated  Municipal  Corporations, 
private  property  for  the  use  of  the  city  8.  Clark  Thread  Co.  v.  Chosen 
in  widening  or  extending  streets,  to  Freeholders,  54  N.  J.  L.  265. 
have  the  damages  assessed,  and  to  Denial  of  Negleot  or  Carelesiaetf  of 
have  the  benefits  resulting  to  others  Plaintiff. —  In  Wolfe  v,  Richmond,  il 
from  the  improvement  also  assessed  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  270,  the 
and  collected,  and  compensation  made  court  said:  "  It  is  not  necessary  for 
for  the  damage  sustained.  This  duty  the  plaintiff  to  aver  in  the  complaint 
is  clearly  imposed,  and  the  declaration  that  he  did  not  aid  in,  assist,  or  per- 
avers  that  plaintiff's  property  was  ap-  mit  the  destruction  of  the  property, 
propriated,  his  damages  ascertained  He  avers  that  the  act  was  done  by  the 
and  allowed,  but  that  the  city,  mob,  and  there  is  nothing  in  the  stat- 
although  they  have  had  the  benefits  ute  which  requires  any  other  aver- 
resulting  to  others  from  (his  improve-  ment.  It  is  never  necessary,  in  a 
ment  assessed,  have  wholly  neglected  complaint  for  injury  to  the  person  or  to 
and  wilfully  refused  to  cause  the  as-  property,  to  aver  that  the  act  did  not 
sessnienis  to  be  collected.  Here  a  occur  through  the  negligence  or  care- 
duty  to  the  plaintiff  is  averred,  and  a  lessness  of  the  plaintiff.  That  may 
wilful  refusal  to  perform  that  duty,  be  shown  by  the  defendant  as  matter 
This,  we  think,  brings  this  case  clearly  of  defense  upon  the  trial;  but  it  is 
within  the  rule  established  by  the  ad-  not  necessary  to  be  averred  in  the 
judged  cases,  and  presents  a  case,  if  complaint,  any  more  than  it  is  neces- 
sustained  by  the  evidence,  entitling  sary  upon  the  trial  for  the  plaintiff,  in 
the  plaintiff  to  a  recovery."  making  his  case,  to  prove  in  the  first 
1.  Shartla  v.  Minneapolis,  17  Minn,  instance  that  he  was  not  at  fault, 
30S.  See  also  Erie  City  v.  Schwingle,  either  through  carelessness  or  negli- 
22  Pa.  St.  384,  in  which  it  is  held  that  it  gence.  The  defendant  may  prove  it, 
is  not  necessary,  in  a  suit  against  a  cor-  and  if  any  proof  of  that  character  is 
poration,  for  negligence  in  repairing  a  offered,  the  plaintiff  then,  and  not  be- 
street,  to  recite  in  the  declaration  the  fore,  is  required  to  show  that  he  was 
Act  of  Assembly  which  binds  the  cor-  free  from  such  fault." 
p.iraiioa  lo  keep  its  streets  in  repair,  4.  Donoghuez^.  Philadelphia  County, 
nor  to  aver  that  the  corporation  had  2  Pa.  St.  230. 
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(4)  Variance  —  Mitfaacance  and  KonflsaianGe.  —  In  an  action  against 
a  municipal  corporation,  if  the  declaration  alleges  misfeasance 
and  the  plaintiff  proves  nonfeasance,  the  variance  is  fatal  and 
the  plaintiff  may  be  nonsuited.^ 

c.  In  Actions  on  Contract  —  (i)  Generally  — ordinary  Unies  of 

Pleading  Apply.  —  When  a  municipal  corporation  makes  a  contract 
within  the  scope  of  its  power  which  is  not  against  public  policy, 
and  not  fraudulent,  it  must  be  enforced  the  same  as  an  ordinary 
contract  of  a  business  corporation  or  individual,*  and  the  aver- 
ments of  the  declaration,  petition,  or  complaint  should,  gener- 
ally speaking,  be  the  same  as  those  in  an  action  upon  ordinary 
contracts.* 

{2)  Averment  of  Authority. — The  declaration,  petition,  or 
complaint  should  aver  that  the  contract  sued  upon  was  entered 
into  pursuant  to  proper  authority  on  the  part  of  the  municipal 
corporation.'* 

Approved    Precedent.  —  For   a     com-  with  its  board  of  public  works,  the 

plaint  which  was  held  to  state  a  suffi-  names  of  the  individuals  constituting 

cient  cause  of  action,  see  Davidson  v,  such  board  need  not  be  set  out  in  the 

New  York,  2  Robt.  (N.  Y.)  230.  complaint;  nor  is  it  necessary  to  state 

1.  Flanagan      v.      Wilmington,       4  the  names  of  officers  who  have  agreed 
Houst.  (Del.)  548.  to  the  modification  of  a  contract  previ- 

Amendment  of  Declaration.  —  In  an  ously  entered  into.  Burnham  z'.  Mil- 
action  for  death  by  wrongful  act  waukee,  69  Wis.  379. 
against  a  municipal  corporation,  if  Authority  of  Oi&oers  to  Exeonte  Hote. — 
the  declaration  contains  but  one  count  In  an  action  against  a  municipal  cor- 
alleging  misfeasance,  and  nonfeasance  poration,  upon  its  note  for  the  price  of 
merely,  on  the  part  of  the  corporation,  an  article  purchased  by  the  corpora- 
is  proved,  the  plaintiff  will  be  non-  tion,  it  is  sufficient  to  allege  a  contract 
suited;  and  after  argument  of  the  mo-  between  the  corporation  by  its  accred- 
tion  for  a  nonsuit,  leave  to  amend  the  ited  agents  and  the  plaintiff;  that  the 
declaration  by  adding  another  count  note  was  given  as  part  purchase  money; 
alleging  simply  nonfeasance  will  not  that  it  was  issued  under  and  by 
be  granted.  Flanagan  v.  Wilmington,  authority  of  the  council;  that  the 
4  Houst.  (Del.)  548.  plaintiff  is  the  owner  and  holder  of  the 

2.  Indianapolis  v.  Indianapolis  Gas-  note;  that  certain  payments  have  been 
Light,  elc,  Co.,  66  Ind.  396.  made  by  the  issuance  of  warrants;  and 

8.  See  the  article  Contracts,  vol.  4,  that  there  is  still  due  a  certain  sum, 

p.  916.  which  claim  has  been  presented  to  the 

i.  La  France  Fire  Engine  Co.  v,  Mt,  defendant,   and    that    the    latter  has 

Vernon,    9   Wash.    142;    Galveston   v.  repudiated  said  note  and  refused  to  pay 

Devlin,  84  Tex.  319;  Overs^.  Greenfield,  it.     La  France  Fire  Engine  Co.  v.  Mt. 

107  Ind.  231.  Vernon,  9  Wash.   142.       In  this  case 

Details  ai  to  Paieage  of  Beiolntion. —  the  court  said:  "It  is  also  urged  by 

In  an  action  upon  the  price  of  afire  respondent  that  no  authority  existed 

engine  purchased   by  a  city  it  is  not  in  respondent,  or  any  of  its  officers  in 

necessary  to  aver  that  the  resolution  its  behalf,  to  make  such  a  note.     The 

to  accept  the  proposition  to  purchase  complaint  shows  that  this  was  a  sim- 

such  engine,  adopted  by  the  common  pie  contract  between  the  city  of  Mt. 

council,    was  passed   by  the  yea  and  Vernon,  by  its  accredited  agents,  and 

nay  vote.     In  such  case  all  presump-  the  appellant,   and  that  the  note  was 

tions  ought  to  be  indulged  in  favor  of  given  as  part  purchase  price  of  the  en- 

the     regularity     of     the     proceeding,  gine  purchased;     that   it   was    issued 

Over  V.  Greenfield,  107  Ind.  231.  under  and  by  authority  of  the  council 

Hames  of  Officers  Who    Entered   into  of  said  city  of  Mt.  Vernon;  that  the  ap- 

€k>ntract.  —  Where  an  action  is  brought  pellant  is  now  the  owner  and  holder  of 

against  a  city  upon  a  contract  made  said  note;  that  certain  payments  have 
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(3)  Contract  Executed  Pursuant  to  Statute.  —  Where  by  statute 
a  municipal  corporation  is  liable  for  work  done  for  it  upon  certain 
conditions  only,  e,  g. ,  where  it  has  expressly  contracted  to  pay 
for  such  work  out  of  its  funds,  the  plaintiff  must  allege  facts 
showing  the  existence  of  such  conditions.*  As  in  the  case  of 
other  complaints,  a  mere  allegation  of  the  corporation's  liability 
is  a  conclusion  of  law,  and  Is  insufficient.* 

(4)  Averment  of  Promise  to  Pay,  —  In  an  action  against  a 
municipal  corporation  for  work  done  under  a  contract,  a  promise 
to  pay  need  not  be  expressly  averred,  since  the  contract  includes 
a  promise  to  pay.* 

been  made  by  the  issuance  of  warrants  conclusion  of  law  which  is  not  admit- 
upon  the  treasury  of  said  city;  and  that  ted  by  a  demurrer, 
there  is  now  due  aqd  owing  the  sum  of  8.  Galveston  v,  Devlin,  84  Tex.  319. 
^1,460,  which  said  claim  has  been  In  this  case  the  court  said:  *' Appellant 
duly  presented  to  the  defendant's  insists  that  the  petition  is  defective, 
council;  and  that  the  defendant,  by  and  because  it '  fails  to  allege  or  show  any 
through  its  council,  repudiated  said  promise  on  the  part  of  the  defendant  to 
note  and  obligation,  and  refused  to  pay  the  plaintiff  in  respect  of  the  debt  or  the 
the  same.  It  seems  to  us  that  a  plain  claim  for  work  or  labor  and  material 
contract  is  stated  by  this  complaint;  sued  for,  and  therefore  not  any  liability 
that  if  it  had  not  been  reduced  to  writ-  in  law  for  the  same.'  We  are  of  opinion 
ing,  or  had  not  been  in  the  shape  of  a  that  the  demurrer  was  properly  over- 
note,  which  it  is  claimed  the  respondent  ruled.  The  facts  alleged  disclose  an 
had  no  authority  to  make,  a  good  express  contract  in  September,  1888,  on 
and  enforceable  contract  is,  notwith-  the  part  of  the  defendant,  to  pay  plain- 
standing,  pleaded;  that  the  claim  was  Xifi  for  the  labor  and  material  applied 
presented  and  refused;  and  that  appel-  by  him  to  the  building  which  were 
lant's  only  remedv  would  be  to  sue  the  not  included  in  the  original  contract 
respondent  and  obtain  a  judgment."  of  May,    1888.    A  contract  includes  a 

1.  McBean  v.  San  Bernardino,  96  promise,  and  the  allegation  of  the  one 
Cal.  183,  which  case  was  decided  under  is  the  averment  of  the  other.  The 
Act  Cal.,  March  18,  1885,  providing  petition  alleges  '  the  execution  of  a 
that  a  city  shall  not  be  liable  for  work  contract,  the  performance  of  labor 
done  in  the  construction  of  sewers,  un-  thereunder  by  the  plaintiff,  the  accept* 
less  it  has  expressly  contracted  to  pay  ance  of  the  work  by  the  defendant,  and 
for  such  work  out  of  its  own  funds,  or  the  amount  due  thereon,  together  with 
unless  the  assessment  upon  any  lot  the  usual  prayer  for  judgment.'  This, 
shall  exceed  one  half  the  assessed  val-  we  think,  was  sufficient."  See  also 
uation  of  such  lot.  The  defendant  did  Davenport  v.  Jennings,  25  Neb.  87. 
not  bind  itself  to  pay  for  any  part  of  NeoMsity  of  Alleging  ProYUion  to  Pay 
the  work,  and  it  was  not  alleged  that  Debt.  —  In  Waco  v.  McNeill,  (Tex.  Civ. 
in  order  to  collect  sufficient  money  to  App.  1895),  29  S.  W.  Rep.  1109,  which 
pay  for  the  work  by  an  assessment,  it  was  an  action  on  a  contract  for  con., 
would  be  necessary  to  assess  any  lot  structing  a  number  of  cisterns  for  the 
for  an  amount  exceeding  one  half  of  city  of  Waco,  the  petition  alleged  that 
its  assessed  valuation;  and  it  was  held  when  the  work  was  done  the  city 
that  the  complaint  therefore  failed  to  agreed  and  promised  to  pay  cash  there- 
show  any  liability  on  the  part  of  the  city.  for.     It  was  held  on  demurrer  that  this 

8.  McBean   v,    San   Bernardino,    96  allegation   did  not  dispense  with  the 

Cal.  183.     In  this  case  it  is  held  that  requirement  of  the  constitution  that  a 

an  allegation  in  such  complaint  that  a  contract  of  this  character,  to  be  valid, 

sum  specified  is  "  chargeable  to  said  must  at  the  time  of  its  creation  be  pro^ 

city,  to  be  paid  out  of  the  municipal  vided  for  in  the  manner  there  stated; 

treasury  of  said  city,"   where  the  other  and    that    the    petition    should    have 

facts  alleged  do  not  disclose  a  liability  alleged  that  at  the  time  the  debt  was 

upon  the  part  of  the  corporation,  is  to  be  created  the  city  had  provided  for  itf 

regarded  simply  as  the  statement  of  a  payment. 
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6.  The  Angwer  —  KMMtity  for  PMitlve  Answer.  —  The  rule  which 
requires  a  defendant  to  answer  positively  as  to  the  facts  alleged 
in  a  verified  complaint,  which  are  presumptively  within  his  own 
knowledge,  applies  to  municipal  corporations  as  well  as  to  natural 
persons.  * 

Denial  of  Xnovledge  or  InferxnatioB.  —  An  answer  that  the  defendant, 
a  municipal  corporation,  has  **no  knowledge  or  information"  in 
respect  to  the  allegations  of  a  count  in  a  verified  complaint,  and 
"therefore  denies  the  same,"  is  insufficient.* 

Keeesiity  of  Pleading  Defense  of  intra  Vires,  —  When  a  municipal  cor- 
poration seeks  to  avoid  its  contract  on  the  ground  of  its  want  of 
power  to  contract,  and  the  contract  is  not  upon  its  face  neces- 
sarily beyond  the  scope  of  its  authority,  its  authority  to  make 
such  contract  will  be  presumed,  and  in  an  action  on  the  contract 
the  defense  of  ultra  vires  must  be  both  pleaded  and  proved.' 

Effect  of  Sworn  Answer  by  ICnnidpal  €k>rporation.  —  Where  a  case  is  sub- 
mitted on  bill  and  answer,  the  sworn  answer  of  a  municipality, 
signed  by  its  attorney,  in  his  official  capacity,  must  be  taken  as 
true.* 

m  JuDOXENTS  —  1.  Sendition  and  Form.  —  Judgments  in  ac- 
tions by  or  against  municipal  corporations  do  not  differ  essen- 
tially, as  regards  their  rendition  and  form,  from  those  in  actions 
between  individuals  or  other  corporations.* 

1.  San  Francisco  Gas  Co.  v,  San  ing  the  requisite  knowledge  or  informa- 
Francisco,  9  Cal.  453.  tion  respecting  the  matters  alleged  in 

2.  San  Francisco  Gas  Co.  v.  San  the  complaint,  to  enable  them  to  an- 
Francisco,  g  Cal.  453.  In  this  case  the  swer  in  the  proper  form.  Such  knowl- 
courtsaid:  *' On  the  first  hearing Jt  was  edge  or  information  will  be  obtained 
held  by  my  associates  that  the  answer  before  trial,  if  a  defense  is  interposed, 
was  sufficient  to  raise  an  issue  and  and  there  is  no  good  reason  why  It 
that  the  rule  which  requires  a  defend-  should  not  be  obtained  before  answer, 
ant  to  answer  positively  as  to  the  facts  In  the  case  at  bar,  the  facts  alleged  are 
alleged  in  a  verified  complaint,  which  presumptively  within  the  knowledge 
are  presumptively  within  his  own  of  the  officers  of  the  corporation,  and 
knowledge,  does  not  apply  to  munici-  the  denial  should  have  been  made  posi- 
pal  corporations.  I  did  not  then  con-  tively.  Any  other  form  of  denial  in 
cur  in  the  opinion  of  my  associates.  I  such  cases  is  an  evasion  of  the  statute.** 
do  not  concur  now.  I  think  the  answer  3.  Brown  v.  Board  of  Education,  103 
fatally  defective  in  not  denying  any  of  Cal.  531.  In  this  case  the  court  said: 
the  allegations  of  the  second  count,  "  It  is  contended  by  respondent  that 
either  positively  or  according  to  in-  the  defendant  had  no  power  to  make 
formation  and  belief — the  only  forms  the  contract  sued  on;  but  surely  when 
in  which  the  allegations  of  a  verified  a  corporation  seeks  to  avoid  its  own 
complaint  can  be  controverted  so  as  to  contract  on  the  ground  of  Its  want  of 
raise  an  issue.  A  denial  in  any  other  power  to  contract,  it  mhst  make  good 
form  is  unknown  to  our  system  of  its  defense  of  ultra  vires  by  plea  and 
practice,   and  cannot  have  any  legal  proof.'* 

effect.     The  answer  is  that  the  defend-  4.  Seligman  v,  Santa  Rosa,  81  Fed. 

ant  has  '  no  knowledge  or  information  *  Rep.  524. 

in  respect    to   the   allegations  of   the  5.  See  article  Judgments,  vol.  11,  p. 

second  count,  '  and    therefore  denies  796. 

the  same.*  But  the  statute  imposes  Judgment  by  Beftiult.  —  Since  the 
upon  the  defendant,  if  a  natural  per-  rules  of  pleading  are  general  and  de- 
son,  and  if  a  corporation,  upon  its  signed  to  embrace  all  persons,  natural 
officers  and  agents,  the  duty  of  acquir-  or  artificial,  capable  of  suing  or  being 
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2.  Enforcement  —  a.  By  Execution  —  Levy  upon  corporate  property. 
—  According  to  numerous  decisions,  which,  as  will  be  hereinafter 
seen,  are  outnumbered  by  decisions  to  the  contrary,  where  a  judg- 
ment is  rendered  against  a  municipal  corporation,  an  execution 
may  be  ordered  to  issue  against  it  as  against  a  private  person,  and 
under  such  an  execution  the  private  property  of  a  municipal 
corporation  not  useful  or  used  for  corporate  purposes  may  be  seized 
and  sold.* 

sued,  a  default  may  be  taken  as  well  case.    Should  the  process  be  abused  by 

against     municipal     corporations    as  a  levy  on  property  of  the  corporation 

against  a  private  individual.     Hunt  v.  used    for    public    purposes,    the    law 

San  Francisco,  ii  Cat.  250.  affords  the  ciiy  ample  means  for  arrest- 

1.  Birmingham  v.  Rumsey,  63  Ala.  ing  such  unauthorized  use  of  the  exe- 

352;  HuUaday  v.  Frisbie,  15  Cal.  630;  cution." 

Davenport  v.  Peoria  M.  &  F.  Ins.  Co.,        FnnotionB  Ezerdied  for  Private  Pur- 

17  Iowa  276;  Louisville  z/.  Com.,  I  Duv.  poees    and   Advantage. —  In    Gooch    v. 

(Ky.)    295;    New    Orleans    v.    Home  Gregory,   65   N.   Car.    142,   the  court, 

Mut.  Ins.  Co.,  23  La.  Ann.  61;  Munici-  after  holding  that  since  a  county  can 

pality  Number  Three  v.   Hart,  6  La.  only  acquire   and   hold    property    for 

Ann.  570;  McEnery  v,  Pargoud,  10  La.  necessary  public  purposes  and  for  the 

Ann.  497;  Laredo  v.  Benavides,  (Tex.  benefit  of  all  its  citizens,  such  property 

Civ.    App.    1894)  25   S,    W.    Rep.  482;  cannot  be  sold  under  execution  for  the 

Brown  v.  Gates,  15  W.  Va.  131;  Hart  advantage     of     an     individual,    said: 

V.    New   Orleans,    12   Fed.    Rep.    292;  "  These  rules  of  law  arc  not  applicable 

New  Orleans  v.   Morris,  3  Woods  (U.  to  a  municipal  corporation  created  by 

S.)  103.  a  charter  which  is  voluntarily  accepted 

Execution  Hay  Be  Issued  Though  Not  by  the  corporation  for  private  emolu- 
Always  Levied.  —  In  Birmingham  z/.  mcnt  and  ad\rantage.  Such  corpora- 
Rumsey,  63  Ala.  352,  the  court  said:  tions  are  sometimes  charged  with  the 
*'  It  is  also  assigned  as  error,  and  here  performance  of  public  duties,  but  so 
urged  as  ground  of  reversal,  that  the  far  as  the  grant  is  for  private  purposes 
Circuit  Court,  after  rendering  judg-  and  advantage  they  are  regarded  as 
ment  against  the  city,  ordered  execu-  private  corporations  and  subject  to  like 
tion  to  issue  for  its  collection.  We  do  liabilities."  See  also  Bailey  v.  New 
not  hesitate  to  declare  that  city  prop-  York,  3  Hill  (N.  Y.)  531. 
erty  owned  or  used  by  the  corporation  Bonds  Issued  by  Corporation.  —  In  New 
for  public  purposes,  such  as  public  Orleans  v.  Home  Mut.  Ins.  Co.,  23  La. 
buildings,  public  markets,  hospitals,  Ann.  61,  it  was  held  that  bonds  issued 
cemeteries,  engine-houses,  fire-engines  by  a  corporation  and  owned  by  the  city 
and  their  apparatus,  and  other  prop-  of  New  Orleans  do  not  constitute  a  part 
erty,  real  or  personal,  of  kindred  of  the  franchises  of  the  city,  nor  are 
utility,  cannot  be  taken  in  execution  they  essential  to  the  existence  or  proper 
for  debts  of  the  city.  But  if  the  city  exercise  of  the  functions  of  the  corpora- 
owns  private  property,  not  useful  or  tion,  and  that  a  judgment  creditor  of 
used  for  corporate  purposes,  such  prop-  the  city  may,  therefore,  cause  such 
erty  may  be  seized  and  sold  under  final  bonds  to  be  seized  and  sold  in  satisfac- 
process,  precisely  as  similar  property  tion  of  his  debt. 

of  individuals  is  seized  and  sold.     2        City's  Interest  in  Beaoh  and  Water-lot 

Dillon's  Mun.  Corp.,  §446.     If  there  be  Property.  —  In  Holladay  v.  Frisbie,  15 

none,  or  an  insufficient  amount  of  such  Cal.  630,  it  is  held  that  the  interest  of 

property  to    satisfy  the   debts  of   the  the  city  of  San  Francisco  in  her  beach 

corporation  in  judgment,  then  the  cred-  and  water-lot  property,  under  the  Act 

itor's  coercive  remedy  is  mandamus  to  of  March    26,   1851,  is  a  legal   estate 

compel  a  levy,  assessment,  and  collec-  for  ninety-nine  years,  not  qualified  by 

tion  of  a  tax  to  pay  the  judgment.     2  any    conditions,   or     subject     to    any 

Dillon's  Mun.  Corp.,  §685;  Herman  on  specific  uses,  and  therefore  a  leviable 

Executions,  §  364.     The  Circuit  Court  interest  liable   to  sale   on    execution, 

did    not  err  in   ordering  execution  to  Affirmed  in  Wheeler  v.  Miller,  16  Cal. 

Issue  on  the  judgment  rendered  in  this  125. 
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Levy  on  Property  Uied  for  Public  Pnrpoees.  —  In  all  of  these  decisions, 
however,  it  is  held  that  municipal  property  owned  or  used  by  the 
corporation  for  public  purposes,  such  for  instance  as  public  build- 
ings, markets,  hospitals,  cemeteries,  engine  houses,  fire  engines, 
etc.,  cannot  be  taken  in  execution  for  debts  of  the  corporation,^ 

Authorities  Holding  All  Property  Exempt  and  that  Exeontion  Cannot  Issue.  — 
Although  this  would  seem  to  be  the  more  reasonable  rule,  there 
are  many  decisions  laying  down  the  unqualified  rule  that  munici- 
pal property  is  exempt  from  levy  and  sale  under  execution  issued 

1.  Birmingham  v.  Rumsey,  63  Ala.  authorizing  it,  a  mechanics'  lien  can- 

352;  Davenport  v.  Peoria  M.  &  F,  Ins.  not  be  enforced  against  the  real  estate 

Co.,  17  Iowa  276;  Loring  v.  Small,  50  of  a   municipal   corporation   held   for 

Iowa  271;  Charnock  v.  Colfax,  51  Iowa  public  uses.     Parke  County  v.  O'Con- 

70;    State  V.  Tiedemann,  6g  Mo.  306;  ner,  86  Ind.  531;  Loring  v.  Small,  50 

Foster    v.    Fowler,     60    Pa.     St.     27;  Iowa  271;  Charnock  ?^.  Colfax,  51  Iowa 

Monaghan  ?/.  Philadelphia,  28  Pa.  St.  70;  Ripley  v.  Gage  County.  3  Neb.  397; 

210;  Lyon  y.  Elizabeth,  43  N.J.  L.  158;  Leonard  v.   Brooklyn,    71    N.  Y.  498; 

Brown   z\  Gates,  15  W.  Va.  131;  New  Wilson  v.   Huntingdon  County,  7  W. 

Orleans  v.  Morris,  105  U.  S.  600;  Klein  &  S.  (Pa.)  197. 

V.  New  Orleans,  99  U.  S.  149.  In  Leonard   v.    Brooklyn,   71   N.  Y. 

Waterworks. —  In    New    Orleans    v.  498,  the  court  said:  "  If  judgments  in 

Morris,   105   U.   S.  600,  it  is  held  that  other  actions  cannot  be  enforced  by  the 

the  waterworks  of  a  city  are  not  sub-  sale  of  public  property,  for  the  reason 

ject  to  sale  for  its  ordinary  debts  under  that  public  exigencies  require  that  such 

execution.  property  should  be  exempt  from  seiz- 

Hoepital Baildings.  —  In  Davenport  v,  ure  and  sale,  certainly  a  judgment  ob- 

Peoria  M.  &  F.  Ins.  Co.,  17  Iowa  276,  tained  under  the  lien  law,  which  is  the 

it  was  held  that  a  judgment  against  a  mere  foreclosure  of  the  notice  which 

city  was  not  a  lien  upon  the  premises  had  previously  been  served  and  filed 

owned  by  it  and  used  for  hospital  pur-  for   work  done  for  the  benefit  of  the 

poses.  city,  should  stand  in  no  better  position. 

Whanrea  and  Levees. —  In  Klein  v.  The  act  in  question  confers  no  special 
New  Orleans,  99  U.  S.  149,  it  is  held  advantage,  nor  does  it  give  a  prefer- 
that  since  lands  held  by  municipal  ence  to  a  lien  in  any  such  case,  and 
corporations  for  public  purposes,  and  nothing  is  to  be  intended  in  favor  of  an 
ground  rents  which  are  part  of  the  enactment  which  interferes  with  a  well- 
public  revenues,  cannot  be  levied  on  established  principle,  and  changes  a 
or  sold  on  execution,  public  land  on  a  rule  which  has  long  been  settled.  To 
naviprable  river  in  a  city,  used  by  the  make  such  a  material  alteration,  the 
public  for  wharves  and  public  uses,  is  law  should  be  plain,  explicit,  and  clear, 
not  subject  to  seizure  and  sale  on  exe-  and  there  is  no  ground  for  holding  that 
cution,  it  was  the  intention  of  the  lawmakers 

Property  Held  for  Fntnre  Fablio  Use.  —  to  confer  upon  a  certain  class  of  credit- 
In  Curry  v.  Savannah,  64  Ga.  290,  it  is  ors  the  right  to  a  lien  upon  properly 
held  that  the  property  of  a  municipal  held  for  public  use  by  a  municipal 
corporation  in  the  use  of  the  munici-  government  unless  there  is  an  express 
pality  for  the  public,  or  held  for  future  provision  to  that  effect.  The  statute 
use  for  the  public,  is  not  subject  to  does  not  include  such  a  case  either  in 
levy  and  sale  under  execution.  terms  or  by  necessary  implication." 

InUaryland  all  the  property  held  by  In  Lonisiana  it  has  been  held  that  a 

a  municipal  corporation  is  considered  contractor  who  furnishes  the  material 

as   being    held    for   public   uses    and  and  builds  a  jail  for  a  parish,  under  a 

purposes.      Darling   v,   Baltimore,   51  contract  with   the   police  jury  of   the 

Md.  I.  parish,  has  a  mechanics'  lien  to  secure 

Ueohanies'    Lien.  —  The     mechanics'  the  payment  of  what  is  due  him  under 

lien  law  is  framed  with  reference  only  the  contract,  and  may  foreclose  his  lien 

to  property  which  can  be  sold  under  and  sell  the  jail,  but  not  the  ground  on 

execution,  and  therefore,  in  the  absence  which  it  stands.     McKnight  v.  Grant, 

of     an     express    statutory    provision  30  La.  Ann.  361. 
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upon  a  judgment  against  such  corporation ;  ^  and  in  several  of 
these  decisions  it  is  specifically  held  that^  in  the  absence  of  a  stat- 
ute expressly  authorizing  it,  it  is  error  to  award  or  issue  an  exe- 
cution to  enforce  a  judgment  against  a  municipal  corporation.* 

Th«  Principle  on  Whieli  Beit  the  Beciaions  holding  that  municipal 
property  is  exempt  from  execution  would  seem  to  be  that  such 
corporations  have  control  of  the  corporate  property  only  for  cor- 
porate purposes,  and  may  use  and  dispose  of  it  to  promote  such 
purposes,  and  such  only.*  All  municipal  corporations  are  merely 
the  local  agency  of  the  government  by  which  they  are  created. 
They  are  the  embodiment  of  such  political  power  as  is  considered 
necessary  by  the  legislature  granting  the  charter  for  the  proper 
government  of  the  people  within  their  corporate  limits  and  for 

1.  California.  —  Emeric    v.    Gilman,  of  laying  a  foundation  for  mandamus 

lo  Cal.  404;    Gilman  v.  Contra  Costa  proceedings." 

County,  8  Cal.  54.  Judgment    as    Lien. — A    judgment 

Georgia,  —  Curry    v.    Savannah,    64  against  a  municipal  corporation  is  not 

Ga.  290.  a  lien  upon  its  real  estate,  since   no 

Illinois.  —  Chicago  v.  Hasley,  25  111.  execution    can    issue   against  the  de- 

595:  King  V.  McDrew,  31  111.  418;  El-  fendant's  land  on   such   a  judgment, 

rod  V,  Bernadotte,  53  111.  368;  Cairo  v.  Schaffer   v.   Cadwallader,    36    Pa.    St. 

Allen,  3  111.  App.  398;  Bloomington  v.  126. 

Brokaw,  77  111.  194:  Morrison  v.  Hink-  A  judgment  against  a  ,  municipal 
son,  87  III.  587;  Odell  v.  Schroeder,  58  corporation  is  not  a  lien  upon  any- 
Ill*  353;  Virden  v.  Fishback,  9  111.  App.  thing,  nor  can  it  be  enforced  by  exe- 
82;  Pekin  v.  McMahon,  154  111.  141;  cution.  People  v.  Superior  Ct.,  55  HI. 
Danville  v.  Mitchell,  63  111.  App.  647;  App.  376. 

People   V.   Superior  Ct.,  55    111.   App.  2.  California.  —  Emeric    v.   Gilman, 

376;  Kinmundy  v.  Mahan,  72  111.  462;  10  Cal.  404;    Gilman  v.  Contra  Costa 

Cumberland  County  v.    Edwards,    76  County,  8  Cal.  54. 

111.  544.  Illinois.  —  Chicago  v.  Hasley,  25  III. 

Indiana,  —  Parke  County  v.  O'Con-  595;    Elrod  v.  Bernadotte,  53  111.  368; 

ner,  86  Ind.  531.  Cairo  v.  Allen,  3  111.  App.  398;  Bloom- 

Maryland.  —  Darling    v.    Baltimore,  ington  v.  Brokaw,  77  111.  194;    Morri- 

51  Md.  I.  son  V.  Hinkson,  87   111.  587;    Odell  v, 

Texas,  —  McGregor  v.  Cook,  4  Tex.  Schroeder,  58  III.  353;  Virden  v.  Fish- 

App.  Civ.  Cas.,  §  141.  back,   9   III.   App.   82;    Pekin   v.  Mc- 

United  States.  —  Amy    v.   Galena,    7  Mahon,    154    111.     141;      Danville     v. 

Fed.  Rep.  163.  Mitchell,  63  111.  App.  647;    People  v. 

Award  of  Execution  Bevenible  Error. —  Superior  Ct.,  55  111.  App.  376. 
In  Danville  v.  Mitchell,  63  111.  App.  Texas.  —  McGregor  v.  Cook,  4  Tex. 
647,  it  is  held  that  an  award  of  execu-  App.  Civ.  Cas.,  g  141,  in  which  case 
tion  against  a  municipal  corporation  in  the  court  said:  "As  a  general  rule 
a  judgment  is  an  error  for  which  the  execution  cannot  be  awarded  to  en- 
judgment  will  be  reversed,  and  the  force  a  judgment  against  a  munidpal 
cause  remanded  with  directions  to  corporation,  and  this  general  rule  must 
the  clerk  of  the  court  below  to  amend  obtain,  as  we  have  no  statute  provid- 
It  by  striking  out  the  clause  awarding  ing otherwise." 

such  execution.     See  also  Virden   v.  Statute  Prohibiting  Execution — Illinois. 

Fishback,  9  111.  App.  82;    Morrison  v.  — In  Cumberland  County  v.  Edwards, 

Hinkson,  87  111.  5^.  76    111.    544,    the    court    said:    *' The 

Execution  as  Tonndation  for  Mandamus  judgment  in  this  case  was  against  the 

Proceedings.  —  In  Lyon  v.  Elizabeth,  43  county  for  costs,  and  in  the  teeth  of 

N.  J.  L.   158.   the  court  said:     "  The  the  statute  awards  execution   against 

practice   in   this  state   has    uniformly  the   county.'     This   is   palpable  error, 

been   to  issue  execution  against    the  caused  by  carelessness  or  inattention                             . 

municipal  body,  not  to  seize  and  sell  of  the  clerk."                                                                       ' 

its  public  property,  but  for  the  purpose  8.  Chicago  v,  Hasley,  25  111.  595. 
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the  efficient  administration  of  local  affairs,  and  to  permit  the 
seizure  of  their  property  under  execution  would,  in  many  cases, 
work  serious  injury  to  them  and  thus  destroy  the  government.^ 
The  property  of  such  corporations  and  the  taxes  collected  by 
them  for  public  purposes  are  a  constituent  part  of  their  public 
power,  and  are  no  more  liable  to  seizure  and  sale  than  the  whole 
power  itself  would  be,  and  the  power,  if  conceded,  to  seize  the 
property  of  the  corporation  would  involve  the  right  to  seize  its 
revenues,  and  this  involves  the  right  to  destroy  the  corporation.* 

I.Chicago  V.   Hasley,   35   lU.   595;  posed  of  to  promote  fluch  pntpodes,  and 

Cairo  v.  Alien,  3  111.  App.  398;  Darling  such   only.     Levying    on   and  selling 

V,   Baltimore,    51    Md.    i;    Brown    v,  such  property,  and  removing  it,  would 

Gates,   15  W.   Va.  131;    Klein  v.  New  work  the  most  serious  injury  in  any 

Orleans,  99  U.  S.  149.  city.    •    »    •    The  properly  of  such 

9.  PrlTate  and  Mimioipikl  Oorportttiou  corporations,  and  the  taxes  collected 
Contnuitad.  —  Chicago  v,  Hasley,  25  111.  by  them  for  public  purposes,  are  a  con- 
595.  In  this  case  the  court  said:  stituent  part  and  a  necessary  ingre- 
"  There  can  be  no  doubt  that  the  prop^  dlent  of  their  public  power,  and  are  no 
erty  of  a  private  corporation  may  be  more  liable  to  seizure  and  sale  than  the 
seized  and  sold  under  a  fi,  fa.  for  the  whole  power  itself  would  be.  If  not 
payment  of  its  debts,  as  in  the  case  of  so,  a  party  obtaining  a  judgment 
an  individual,  such  corporation  being  against  the  city  would  be  able  to  do 
bound  to  provide  for  its  just  debts,  indirectly  what  no  power  short  of  the 
whether  payment  is  made  by  a  forced  legislature  can  do  —  destroy  the  cor- 
sale  of  its  property  for  that  purpose,  of  porate  powers  and  franchises  by  taking 
with  money  from  its  safe.  The  nature,  away  the  aliment  which  susCAins  them, 
objects,  and  liabilities  of  political,  mu-  Under  our  constitution  it  cannot  be 
nicipal,  or  public  corporations  we  think  admitted  that  any  power  or  any  indi- 
stand  on  different  grounds.  These  vidual  possesses,  directly  or  indirectly, 
corporations  signify  a  community,  and  such  an  overwhelming  influence  over 
arc  clothed  with  very  extensive  civil  other  powers  as  would  enable  either  of 
authority  and  political  power.  All  them  to  put  an  end  to  their  functions 
municipal  corporations  are  both  public  and  thus  disorganlte  the  government, 
and  political  bodies.  They  are  the  It  cannot  be  so.  The  power,  if  con* 
embodiment  of  so  much  political  ceded,  to  seize  the  property  of  the  cor- 
power  as  may  be  adjudged  necessary,  poration  would  involve  the  right  to 
by  the  legislature  granting  the  charter,  seize  its  revenues,  and  this  involves 
for  the  proper  government  of  the  pco-  the  right  to  destroy  the  corporation, 
pie  within  the  limits  of  the  city  or  town  *  *  *  It  is  true,  by  the  en  arte  r  of 
incorporated,  and  for  the  due  and  effi^  the  city  it  can  sue  and  be  sued,  but  it 
cient  administration  of  their  local  is  not  an  inference  that  if  sued  and  a 
affairs.  For  these  purposes,  the  au-  judgment  passes  against  it,  an  ordi^ 
thorities  can  raise  revenue  by  taxation,  nary  writ  of  fieri  faclss  can  issue, 
make  public  improvements  and  defray  under  which  its  corporate  property  can 
the  expenses  thereof  by  taxation,  exer^  be  seized  and  sold.  Nor  is  there  any 
cise  certain  judicial  powers,  and  gen-  necessity  for  such  writ.  On  A  debt 
erally  act  within  their  limited  spheres,  being  ascertained  by  judgment  against 
as  any  other  political  body,  restrained  the  city,  and  a  refusal  to  pay  it,  a 
only  bv  the  charters  creating  them  ^^  mandamus  can  issue  to  compel  pay- 
beyond  them,  they  cannot  go.  This  ment  or  to  compel  a  levy  of  taxes  suffl- 
power  of  taxation  is  plenary,  and  fuf-  cient  to  discharge  the  judgment.  This 
nishes,  ordinarily,  the  only  means  such  is  the  only  legal  way  in  which  payment 
corporations  possess  by  which  to  pay  can  or  ought  to  be  enforced.  Some  ad- 
their  debts.  They  cannot  be  said  to  judged  cases  have  been  referred  to  by 
possess  property  liable  to  execution  in  appellant  as  having  a  bearing  on  this, 
the  sense  an  individual  owns  property  but  we  do  not  deem  it  necessary  to 
so  subject,  for  they  have  the  control  of  consider  them  very  carefully*^ they 
the  corporate  property  only  for  corpo-  appear  to  have  t>een  decided  upon 
rate  purposes,  and  to  be  used  and  dis-  some  statutory  provisions.     We  decide 
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b.  By  Mandamus  —  Vo  Bemedy  by  Execution.  —  In  those  jurisdic- 
tions in  which  it  is  held  that  an  execution  may  be  issued  to  be 
levied  on  certain  classes  of  property,  a  writ  of  mandamus  will  lie 
to  compel  the  levy  of  a  tax  to  be  devoted  to  the  payment  of  the 
judgment,  when  there  is  no  property  of  the  class  which  is  allowed 
to  be  taken ;  and  in  those  jurisdictions  in  which  it  is  not  per- 
missible to  issue  an  execution,  the  levy  of  a  tax  may  also  be 
compelled  by  mandamus.^ 

this  on  principle,  and  In  so  doing  re-  against  the  corporation.  Indeed,  it 
verse  the  judgment  of  the  Superior  would  be  attended  with  the  most  seri- 
Court  and  remand  the  cause,  with  di-  ous  consequences,  and  involve  the 
rections  to  that  court  to  enter  an  order  greatest  amount  of  inconvenience,  to 
quashing  the  execution."  lay  it  down  as  a  rule  that  any  prop- 
All  Properly  H«ld  for  General  Benefit  erty  belonging  to  a  municipal  corpora- 
and  Advantage.  —  In  Darling  v,  Baiti-  tion,  not  actually  used  in  the  discharge 
more,  51  Md.  i,  the  court,  after  citing  of  its  public  functions,  could  be  levied 
a  number  of  cases  apparently  holding  upon  and  sold  under  ordinary  ezecu- 
that  an  execution  may  issue  against  tion,  as  upon  judgment  against  a  pri- 
property  not  held  as  purely  public,  vate  corporation.  Both  upon  principle 
said:  *'  Notwithstanding  the  distinc-  and  the  reason  of  the  thing,  therefore, 
tion  just  stated,  all  the  property  held  we  conclude  that  an  execution  on  judg- 
by  the  corporation  is,  as  we  have  seen,  ment  against  a  municipal  corporation 
when  considered  in  an  enlarged  sense,  will  not  lie." 

held  for  public  uses  and  benefits.     It  1.  Alabama,  —  Tallapoosa  v,  Tarver, 

is  not  pretended,   of  course,   that    it  21  Ala.  661;    Eufaula  v,  Hiclcman,  57 

would  be  competent,  under  an  execu-  Ala.  338. 

tion  against  the  corporation,  to  seize  Arkansas,  —  Graham  v.  Parham,  3a 

any  property  held  in  trust  by  it;  and  Arlc.  676. 

all  other  property   that  it  holds,  not  California, — People  r.  San  Francisco, 

used  in  the  exercise  of  its  public  mu-  21  Cal.  680. 

nicipal  functions,  is  held  for  the  gen-  Colorado,  —  People    v,    Rio    Grande 

eral    benefit    and    advantage    of    the  County,    7    Colo.    App.    229;     Grand 

population,  subject  to  the    municipal  County   v.  People,  8  Colo.   App.  43; 

Iurisdiction.     In  the  case  of  U.  S.  v,  Leadville    Illuminating    Gas    Co.    v, 

Baltimore,  etc.,  R.  Co.,  17  Wall.  (U.  Leadville,  9  Colo.  App.  400. 

S.)  32a,  before  referred  to,  it  was  held  Florida,  —  Duval  County  v.  Fries,  23 

that  the  city  funds  invested  in  a  loan  Fla.  303;  State  v.  Jacksonville,  22  Fla. 

to  the  railroad  company  were  exempt  21;  State  z'.  Jackson  County,  19  Fla.  17. 

from  taxation,  under  the  United  States  Georgia,  —  Brunswick   v.    Dure,    59 

revenue  law,  upon  the  distinct  grounds  Ga.  803;    Curry  v.  Savannah,  64  Ga. 

that  the  loan  itself  was  a  municipal  290. 

act,  and  that  the  money  due  the  city  Illinois,  —  Cairo  v,  Everett,  107  111. 

was  public  municipal  property;  and  as  75;    Chicago  v,   Hasley,   25    111.   595; 

the    municipal    corporation    was    an  Olney  v.  Harvey,  50  111.  453;  Elrod  v, 

agency  and  a  part  of  the  state  govern-  Bemadotte,  53  111.  368;   Bloomington 

mental  power  itself,  it  could  not,  there-  v,  Brokaw,  77  111.  195;  Cairo  v,  Allen, 

fore,   be  taxed.     But  without  saying  3  111.  App.  398;  Odell  v,  Schroeder,  58 

that  all  the  property  held  by  the  city  is  111.  353;    Rogers  v.  People,  68  111.  154; 

of  a  strictly  municipal  character,  that  Peoria  County  v,  Gordon,  82  111.  435. 

is  to  say,  essential  to  the  performance  Indiana,  —  Parke  County  v,  O'Con- 

of  public  municipal  functions,  yet,  if  ner,  86  Ind.  531. 

the  city  funds  invested  in  a  loan  to  a  Iowa,  —  Boynton  v.  District  Tp.,  34 

railroad   company  can  be  so  far  re-  Iowa  510;   Stevenson  v.  District  Tp., 

garded  as  public  property,  because  be-  35  Iowa  462;    Coy  v.  Lyons  City,   17 

longing  to  a  municipal  corporation,  as  Iowa  i ;  Palmer  v.  Jones,  49  Iowa  405 ; 

to  be  exempted  from  taxation,  afor^  Kane  v.  Independent  School  Dist.,  83 

/i^ri  should  that  property  and  all  other  Iowa  5;    Chamock    v.    District    Tp., 

property  held  by  the  municipality  be  51  Iowa  70;  Loring  v.  Small,  50  Iowa 

exempt  from  execution  on  judgment  271. 
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Jvriidietioii  of  Federal  Courts.  —  It  is  well  settled  that  a  United 
States  Circuit  Court  may  issue  a  writ  of  mandamus  to  compel 
the  levy  of  a  tax  which  is  necessary  for  the  payment  of  a  judg- 


Kansas.  —  Stevens  v.  Miller,  3  Kan. 
App.  192:  State  V,  King,  29  Kan.  607. 

Kentucky.  —  Maddox  v.  Graham,  2 
Mctc.  (Ky.)  56. 

Louisiana.  —  Basse  tt  v.  School  Di- 
rectors, 9  La.  Ann.  513;  State  v. 
O'KeUy.  48  La.  Ann.  28;  State  v.  New 
Orleans,  49  La.  Ann.  946;  Police  Jury 
V.   Foulhouze,   30  La.   Ann.   64;    Mc- 


Wilson  V.  Huntingdon  County,  7  W.  & 
S.  (Pa.)  197;  Schaffer  v.  Cadwaliader. 
36  Pa.  Si.  126;  Com.  V.  Pittsburgh,  88 
Pa.  St.  66. 

South  Dakota.  —  Howard  v.  Huron, 
6  S.  Dak.  181. 

Tennessee.  —  Memphis  v.  Memphis, 
9  Baxt.  (Tenn.)  76. 

Texas.  —  Sherman       v.      Langham, 


Kntght   V.   Grant,   30  La.   Ann.    361;     (Tex.  1897)  40  S.  W.  Rep.  140;    Hous- 
State  V.  Pilsbury,  30  La.  Ann.  705.  ton  v.  Voorhies,  70  Tex.  356;  Denison 

Michigan.  —  Pack    v,    Presque    Isle     v.  Foster,  (Tex.  Civ.  App.  1896)  37  S. 


County,  36  Mich.  377. 

Mississippi.  —  Warren  County  v. 
Klein,  51  Miss.  807;  Klein  v.  Smith 
County,  54  Miss.  254. 

Missouri. — State  v.  Holt  County 
Ct.,  135  Mo.  533;  Stale  v.  Hug,  44 
Mo.  116. 


W.  Rep.  167;  Corpus  Christi  v.  Woess- 
ner,  58  Tex.  462. 

Utah.  —  Taylor  v.  Salt  Lake  County 
Ct.,  2  Utah  405. 

IVashiff^ton.  —  German-  American 
Sav.  Bank  v.  Spokane,  17  Wash.  315. 

W^est     Virj^inia.  —  State    v.    County 


Montana.  —  State  v.  Great  Falls,  19    Ct.,  37  W.  Va.  808;  Fisher  v.  Charles- 


Mont.  518. 

Xebraska.  —  State  v.  School  Dist.  No. 
7,  22  Neb.  700;  Boasen  v.  State,  47 
Neb.  245. 

New  Hampshire.  —  Boody  v.  Wat- 
son, 64  N.  H.  162. 

New  Jersey.  —  Munday  v.  Rahway, 


ton,  17  W.  Va.  595,  628;  Wells  v. 
Mason,  23  W.  Va.  456,  7  Am.  &  Eng. 
Corp.  Cas.  562. 

Wisconsin.  —  State  v.  Madison,  15 
Wis.  30;  State  v.  Beloit,  20  Wis.  79; 
Watertown  v.  Cady,  20  Wis.  501;  State 
V.   Milwaukee,    20   Wis.   87;    Slate   v. 


43  N.J.  L.  338:  Gabler  v.  Elizabsth,  42  Gates.  22  Wis.  210;  State  v.  Racine,  22 

N.  J.  L.  79;   Clarke  v.  Jersey  City,  42  Wis.  258;    State  v.  Milwaukee,  25  Wis. 

K.J.  L.  94.  122;    State  v.  Elba,  34  Wis.  169;  State 

New    Mexico.  —  Raton    Waterworks  v.  Manitowoc,  52  Wis.  423;    Crane  v. 

Co.  V.  Raton,  (N.  Mex.  1897)  49  Pac.  Fond  du  Lac,  16  Wis.  196. 
Rep.  S98 


New  York. —  People  v.  Ulster 
County,  30  Hun  (N.  Y.)  146. 

North  Carolina.  —  Cromartie  v.  Bla- 
den County,  85  N.  Car.  211;  Johnston 
p.  Clcaveland  County,  67  N.  Car.  loi ; 
Winslow  V.  Perquimans  County,  64  N. 
Car.  218;  Gooch  v.  Gregory,  65  N.  Car. 
142:  Lutterloh  v.  Cumberland  County, 


United  States.  —  Hoard  of  Liquida- 
tion V.  McComb,  92  U.  S.  531;  Barklcy 
V.  Levee  Com'rF,  93  U.  S.  258;  U.  S.  v.- 
New  Orleans,  98   U.  S.  395;  Memphis 

U.  S.  3C0;    Memphis  v. 
S.   293;    U.  S.  V.  Clark 
S.  769;    Block  V.  Bour-. 
bon  County,  99  U.  S.  686;  Harlman  v. 
Greenhow,     102     U.    S.    672;     Greene 


V.  Brown,  97 
U.  S.,  97  u. 
County,  95   U. 


65  N    Car.  403;    Fry  v.  Montgomery     County  v.  Daniel,  102  U.  S.  187;  WolflF 


County,  82  N.  Car.  304. 

Ohio,  —  Gorgas  v.  Blackburn,  14 
Ohio  252. 

Oregon, — Goldsmflh  v.  Baker  Cilv, 
31  Oregon  249;  Portland  Lumbering, 
etc.,  Co.  V.  School  Dist.  No.  i,  13  Ore- 
gon 283. 

Pennsylt*ania.  —  Brown  v.  Rush  Tp. 
No.  I,  18  Pa.  Co.  Ct.  Rep.  394,  5  Pa. 
Dist.  Rep.  517;  Allen  v.  Dubois  Bor- 
ough, 5  Pa.  Dist.  Rep.  585;  Com.  v. 
Pittsburgh,  34  Pa.  St.  49(5;  O'Donnell 
V.  Cass  Tp.  School  Dist.,  133  Pa.  St. 
162;  Com.  V.  Perkins,  43  Pa.  St.  400; 
Cora.  V.  Allegheny  County,  37  Pa.  St. 
*77;   Foster  v.  Fowler,  60  Pa.  St.  27; 


V.  New  Orleans,  103  U.  S.  358;  Ex  p. 
Rowland,  104  U.  S.  604;  Davenport  z/. 
Dodg-  Couniy,  105  U.  S.  237;  Ralls 
County  Ci.  I/.  U.  S.,to5  U.  S.733;  Louisi- 
ana V.  Jumel,  107  U.  S.  711:  Hawley 
V.  Fairbanks,  108  U.  S.  543;  Louisiana 
V.  New  Orleans,  108  U.  S.  568;  Louisiana 
V.  Police  Jury,  in  U.  S.  716;  Labette 
County  V.  U.  S..  112  U.  S.  217:  Davies 
V.  Corbin,  112  U.  S.  36;  Mobile  v.  Wat- 
son,  116  U.  S.  2«9;  East  St.  Louis 
V.  Amy,  120  U.  S.  600;  Harshman  v. 
Knox  County,  122  U.  S.  306;  Currie 
V.  U.  S.,  129  U.  S.  44;  Taxing  Dist.  v. 
Loague,  129  U.  S.  11.93;  Chanute  City 
7>.  Trader,  132  U.  S.  210;  Bass  v.  Taft, 
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ment  rendered  by  such  court,  not  as  an  exercise  of  original  juris- 
diction, but  whenever  the  issuance  of  the  writ  is  necessary  for  the 

enforcement  of  such  judgment;  and  the  writ  may  be  directed  for 
such  purpose  to  state  officers.* 

137U.  S.  458;  U.  S.  V.  Labette  County,  10  Biss.  (U.  S.)  466;  Welch  v,  Stc. 
7  Fed.  Rep.  318,  2  McCrary  (U.  S.)  25;  Genevieve,  i  DiU.  (U.  S.)  130;  Brit- 
Moran  v.  Elizabeth,  9  Fed.  Rep.  72;  ton  v,  Platte  City,  2  Dill.  (U.  S.)  i; 
BeauUeu  v.  Pleasant  Hill,  14  Fed.  U.  S.  v,  Ottawa,  28  Fed.  Rep.  407; 
Rep.  222;  U.  S.  V.  Cape  Girardeau  King  Iron  Bridge,  etc.,  Co.  v,  Otoe 
County,  16  Fed.  Rep.  836;  U.  S.  ex  reL  County.  27  Fed.  Rep.  800. 
Gaines  v.  New  Orleans,  17  Fed.  Rep.  Ught  to  Paym«nt  Oat  of  Spadflo  Tax. — 
483;  U.  S.  V.  Elizabeth,  24  Fed.  Rep.  A  judgment  creditor  of  a  municipal 
851;  Laird  v.  De  Soto,  25  Fed.  Rep.  76;  corporation,  entitled  by  his  original 
U.  S.  V.  Oswego  Tp.,  28  Fed.  Rep.  55;  contract  to  be  paid  out  of  specific  tax 
Devereaux  v,  Brownsville,  29  Fed.  levies,  which  agreement  the  corpora- 
Rep.  742;  Shelley  ;'.  St.  Charles  tion  failed  to  comply  with,  is  entitled. 
County,  30  Fed.  Rep.  603;  U.  S.  v,  in  mandamus  proceedings,  to  a  writ 
New  Orleans,  31  Fed.  Rep.  539;  Moore  ordering  the  levy  and  collection  of  a 
V,  Edgefield,  32  Fed.  Rep.  498;  U.  S.  v,  sufficient  tax  to  pay  his  judgment  ac- 
Judges,  32  Fed.  Rep.  714;  Loague  v,  cording  to  the  assessment  roll  of  the 
Taxing  Dist.,  36  Fed.  Rep.  149;  U.  S.  year  in  which  the  levy  is  made. 
V.  Macon  County  Ct.,45  Fed.  Rep.  400;  Louisiana  v.  Police  Jury,  iii  U.  S.  716. 
U.  S.  V.  Green,  5^  Fed.  Rep.  769;  In  re  AtUir  fiepeal  of  Charter.  —  If  the  char- 
Copenhaver,  54  Fed.  Rep.  661;  Marion  ter  of  a  city  be  repealed,  and  the  terri- 
County  V.  Coler,  75  Fed.  Rep.  352,  41  tory  and  inhabitants  reorganized  into 
U.  S.  App.  515;  \J.  S.  V.  Key  West,  78  **  taxing  districts,"  under  the  control 
Fed.  Rep.  88,  41  U.  S.  App.  726;  Mor-  of  commissioners  to  whom  the  power 
ton  V.  Kirk,  79  Fed.  Rep.  290;  Lansing  of  taxation  for  current  expenses  and 
V.  County  Treasurer,  I  bill.  (U.  S.)  522;  compromise  bonds  is  given,  such 
U.  S.  V.  Vernon  County  Ct.,  3  Dill.  (U.  "  taxing  district  *'  is  the  successor  of 
S.)  281;  U.  S.  t.  Silverman,  4  Dill.  (U.  the  city  in  the  municipal  obligations, 
S.)  224;  U.  S.  V.  Buchanan  County,  5  and  mandamus  to  the  commissioners 
Dill.  (U.  S.)  285;  U.  S.  V.  Lee  County,  will  lie  to  enforce  by  taxation  the  pay- 
2  Biss.  (U.  S.)  77;  U.  S.  v.  Badger,  6  ment  of  judgments  against  the  original 
Biss.  (U.  S.)  3og;  Smith  v.  Tallapoosa  corporation.  Devereaux  v.  Browns- 
County,  2  Woods  (U.  S.)  596;  Clews  v.  ville,  29  Fed.  Rep.  742;  State  v.  Police 
Lee  County,  2  Woods  (U.  S.)  474;  Jury,  39  La.  Ann.  979. 
Hitchcock  V.  Galveston,  4  Woods  (U.  Jnrisdlotion  of  District  Court.  —  The 
S.)  308;  Knox  County  v.  Aspinwall,  24  District  Court  has  the  power  to  compel 
How.  (U.  S.)  376;  Apperson  v.  Mem-  by  mandamus  the  mayor  and  council 
phis,  2  Flipp.  (U.  S.)  363;  Wisdom  v,  of  a  city  of  the  second  class  to  levy  a 
'Memphis,  2  Flipp.  (U.  S  )  285;  Von  tax  for  the  payment  of  a  judgment 
Hofifman  z;.  Quincy,  4  Wall.  (U.  S.)  535;  rendered  against  such  city.  Stevens 
Rock  Island  County  v.  U.  S.,  4  Wall.  v.  Miller,  3  Kan.  App.  I92. 
(U.  S.)  435;  Walkley  v.  Muscatine,  6  1.  Riggs  v.  Johnson  County,  6  Wall. 
Wall.  (U.  S.)  481 ;  Weber  v.  Lee  County,  (U.  S.)  166. 

6  Wall.  (U.  S.)  210;  U.  S.  V.  Keokuk,  6  Kot  an  Original  and  Independent  Bemedy. 

Wall.  (U.  S.)  514;    Riggs  V.   Johnson  —  In  Heine  v.  Levee  Com'rs,  19  Wall. 

County,  6  Wall.(U.  S.)  166;  Benbow  v,  (U.  S.)655,  the  court  said:  "Mandamus 

Iowa  City,  7  Wall.  (U.  S.)  313;  Butz  v,  is  essentially  and  exclusively  a  com- 

Muscatine,  8  Wall.  (U.  S.)  575;  Daven-  mon-law  remedy  and  is  unknown  to 

port  V,  Lord,  9  Wall.  (U.  S.)  409;  Wash-  the  equity  practice.     But  if  this  were 

ington  County  v.  Du rant,  9  Wall.  (U.  otherwise,  it  is  the  well-settled  doctrine 

S.)4i5;  Bath  County  r.  Amy,  13  Wall,  of  this  court  that  the  Circuit  Courts 

(U.   S.)  244;    Rees  v.   Watertown,    19  cannot  use  the  writ  of  mandamus  as 

Wall.  (U.    S.)    107;    Heine   v.    Levee  an  original  and  independent  remedy, 

Com'rs,  19    Wall.  (U.   S.)   655;  U.  S.  but  are  limited  to  its  use  as  a  process 

V,   Muscatine  County,  2  Abb.  (U.  S.)  in    the    enforcement    of    rights   when 

53,  sud   nom,  Klein    v.  New   Orleans,  jurisdiction  has  been  already  acquired 

99    U.   S.     149;     Gklena    v.    Amy,     5  for  other   purposes.     In   fact,    in    the 

Wall.  (U.  S.)  705;    U.  S.  V,  Brooklyn,  class  of  cases  in  which  it  is  here  sought 
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BtBMdy  ia  Katnr*  of  BzaoattoiL  -^  Mandamus  to  enforce  the  collec^ 
tion  of  a  tax  to  pay  a  judgment  against  a  municipal  corporation 
is  a  remedy  in  the  nature  of  an  execution,^  and  nothing  can 
be  alleged  by  the  respondent  to  contradict  the  record  of  the 
judgment.* 

Levy  Kead  Kot  Hav*  Bam  Bamaidtd.  —  In  order  that  the  writ  may  issue 
to  compel  the  levy  and  collection  of  a  tax  for  the  payment  of  a 
judgment  against  a  municipal  corporation  it  is  not  necessary  that 
the  creditor  shall  first  demand  the  levy  of  such  tax,  as  the 
demand  of  payment  is  held  to  include  a  demand  to  do  any  par- 
ticular thing  necessary  to  such  payment.' 

XandamTu  wm  Kot  laaue  to  compel  the  levy  of  a  tax  to  pay  a  judg- 
ment against  a  municipal  corporation  where  the  facts  necessary 
to  the  action  of  the  court  are  not  proved,*  or  where  the  judgment 
has  been  obtained  by  fraud  or  is  dormant.* 

IV.   MAHBAMU8   AGAnrST    HuiTICIPAL   COSPOBATIOV8  —  AppUoation 

of  Oenonl  Pri&oiplos.  —  In  actions  for  mandamus  against  municipal 

it  is  a  writ  in  execution  of  the  judg-  judgment    against    such    corporation 

ment  of  the  court  already  rendered,  is  in  the  nature  of    an    execution  to 

and  can  only  be   used  because  it   is  enforce  such  judgment,  and  does  not 

an   appropriate  process   for  that  pur-  require  a  bond  for  costs  where   such 

pose."  has  already  been  given  in  the  original 

Altar   I^Jnnetion  firom  8tato  Court. —  action.    Stevens  v.  Miller,  3  Kan.  App. 

After  a  return  unsatisfied  of  an  execu-  192. 

tion    on    a   judgment  in  the    Circuit  8.  Harshman  v,   Knox  County,   123 

Court  against  a  county  for  interest  on  U.  S.  306. 

railroad   bonds,  issued   under  a  state  S.  Cairo  v.  Everett,  107  HI.  75;  State 

statute  in  force  prior  to  the  issue  of  the  v,  Jacksonville,  22  Fla.  21. 

bonds,  and  which  made  the  levy  of  a  At   What    Tlmo    Demand  Xado.  —  In 

tax  to  pay  such  interest  obligatory  on  Cairo  v,  Campbell,   116  III.  305,  it  is 

the  county,  a  mandamus  from  the  Cir-  held  that  a  demand  upon  a  city  council 

cult  Court  will  lie  against  the  county  for  the  payment  of  a  judgment  recov* 

officers  to  levy  a  tax,  even  although  ered  against  the  city,  if  made  at  any 

prior  to  the  application  for  the  man-  time  before  the  day  fixed  by  law  for 

damns  a  state  court   has  perpetually  the    adoption    of    the    ordinance    for 

enjoined  the  same  officers  against  mak-  the  levy  of  the  municipal  taxes,  will 

ing  such  levy;  the  mandamus,  when  be  sufficient   to  justify  a   proceeding 

so  issued,  being  regarded  as  a   writ  by  mandamus  to  compe^l  the  levy  of 

necessary  to  the  jurisdiction    of    the  taxes  with  which  to  satisfy  the  judg- 

Circuit  Court   which  had    previously  ment. 

atuched,  and  to  enforce  its  judgment.  To  EniiBroo  Jadgmont  Upon  Bonds  or 

The  state  court,  therefore,  is  not  to  be  Conponi.  —  Where  the  law  authorizing 

regarded  as  in  prior  possession  of  the  city  bonds  made  it  the  duty  of  the 

case.     Riggs    v.    Johnson    County,    6  council  from  time  to  time  to  levy  a  tax 

Wall.  (U.  S.)  166.  to  pay  interest  and  principal,  and  did 

1.  Harshman  v.  Knox  County,  122  not  make  that  duty  contingent  upon  a 

U.  S.  306;  Riggs  V.  Johnson  County,  6  demand  being  made,  it   was  held  in 

Wall.  (U.  S.)  166;  Washington  County  State  v.  Racine,  22  Wis.  259,  that  after 

V,  Durant,  9  Wall.  (U.  S.)  415;  Thomp-  judgment  upon  the  bonds  or  coupons, 

son  V.  U.  S.,  103  U.  S.  480;    Heine  v,  mandamus   would   lie   to  compel    the 

Levee  Com'rs,  19   Wall.  (U.  S.)  655;  levy  of  a  tax   to   pay   the  judgment 

Greene  County  v,   Daniel,  102   U.  S.  without    demand    made.       See    also 

187;    Bath  County  v.  Amy,   13  Wall.  Fisher  «^.  Charleston,  17  W.  Va.  595. 

(U.  S.)  244.  4.  U.  S.  V.  Elizabeth,  24  Fed.   Rep. 

Bond  for  Cofti   Vnnoooinry. —  Man-  851. 

damns  to  a  municipal  corporation  to  5.  State  v.   School   Dist.    No.   2,   35 

levy  a  tax  for  the  purpose  of  paying  a  Neb.  301. 
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corporations  and  their  officers,  to  compel  the  levy  of  a  tax  to  be 
directed  to  the  payment  of  judgments  or  other  indebtedness,  or 
to  compel  the  performance  of  other  duties,  the  same  rules  of 
pleading  and  practice  govern  as  in  actions  for  mandamus  gener- 
ally, as  will  be  seen  by  the  notes  and  the  article  MANDAMUS,  vol. 
13,  p.  479,  to  which  the  practitioner  is  referred.* 

1.  ATerment  of  Belator's  Title  to  Bondi.  of  the  board,  and  will  be  damaged  by 

—  An  alternative  mandamus  requiring  reason   of    their    not    performing  the 

a  municipal  corporation  to  provide  for  same,     sets     forth     the      petitioner's 

the  payment  of  the  interest  on  its  bonds  claim  with  sufficient  precision  and  ful- 

need  not  set  forth  the  relator's  title  to  ness.       Klein    v.    Smith    County,    54 

such  bonds.     The  averment  of  owner-  Miss.  254. 

ship  is  sufficient  to  show  his  right  to  iMoanoe  of  Exeoation  and  Setnm  of 

ask   the  interference  of  the  court  by  ITuUa  Bona. — Although  in  an  applica- 

mandamus.     The  ownership  of   such  tion  for  mandamus  to  enforce  a  judg* 

bonds  necessarily  includes  the  owner-  ment  against  a  town  it  should  appear 

ship  of  the  right  to  the  interest  secured  that  the  relator  has  no  other  adequate 

by  them  and  of  the  coupons  attached  remedy,  he  need  not  allege  the  issue  of 

which  are  part  of  the  securities.     Com.  an  execution  and   that  the  same  has 

V.  Pittsburgh,  34  Pa.  St.  496.  proved  unavailing.     It  will  be  sufficient 

Paxticnlars  Must  Bo  Stated.  —  In  Peo-  to  state  that  such  town  has  no  property 

pie   V,  Westchester  County,   15  Barb,  on  which  an  execution  may  be  levied 

(N.  Y.)  607,  it  was  held  that  in  an  alter-  and  that  it  has  no  money  in  the  treas- 

native  writ  of  mandamus  alleging  that  ury   subject   to   the   payment   of    the 

the   relators    have   been   unjustly    as-  judgment  in  question.     Hambleton  v, 

sessed,  a  general  assertion  that  injus-  Dexter,  89  Mo.  188.     See  also  Com.  v. 

tice  has  been  done  to  the  relators  in  Pittsburgh,  34  Pa.  St.  496;  Hambleton 

assessing  their  property,  or  that  they  z/.  Dexter,  89  Mo.  188;  Rex  z'.  Margate 

have  been  unjustly  assessed,  and  that  Pier  Co.,  3  B.  &   Aid.  220,  5   £.  C.   L. 

the  defendants  have  refused  to  correct  266. 

the  erroneous  assessment,  is  not  suffi-  Petition  to  Compel  Auditing  of  Bonds. 
cient  to  entitle  the  relators  to  any  re-  —  A  petition  for  mandamus  to  compel 
lief;  they  should  go  beyond  that  and  a  board  of  town  auditors  to  audit  bonds 
state  the  particulars  in  order  that  it  which  fails  to  allege  the  presentation 
may  be  seen  from  them  that  the  charge  of  such  bonds  to  the  board,  or  its  re- 
was  well  founded  and  that  the  defend-  f  usal  to  audit  them,  is  fatally  defective, 
ant  maybe  aided  specifically  to  answer  People  v.  Mt.  Morris,  145  111.  427. 
the  complaint.  Payment  of  Warrants. —  In  an  appli- 

MandamuB  to  Compel  Levy  of  Taxes  to  cation   for  a  mandamus   to  compel  a 

Pay  County  Warrant.  —  A  petition  for  a  county  treasurer  to  pay  warrants,  an 

writ  of  mandamus   which  sets  out  a  averment  that   the  auditor  drew   the 

county  warrant  in  his  verbis^  alleging  warrants  is  sufficient,  as  the  law  will 

that  it  was  issued  in  pursuance  of  an  presume  that  he  drew  them  properly; 

order  of    the  board   of   police  of  the  but  the  treasurer  is  at  liberty  to  prove 

county  duly  made  and  entered;  that,  any  illegality  in  such   warrants  as  a 

before  suit,  the  petitioner  presented  it  defense.     Connor    v.    Morris,   23  Cal. 

to  the  county  treasurer  and  requested  447. 

payment,   which  was  refused  on   the  ATorment    as    to    Inoorporation.  —  In 

ground  that  the  board  of  supervisors  Wilson  v.  Bristley,  13  Tex.  Civ.  App. 

were    in    session    and   there    was    no  200,  the  petition  was  for  a  mandamus 

money  in  the  county  treasury  to  pay  to  compel  the  authorities  of  the  town  to 

the  warrant;  that  he  demanded  of  the  count  the  votes  and  declare  the  result 

board  to  levy  a  tax  to  pay  the  same,  of  an  election.     Such  petition  showed 

they  being  in  session  for  the  purpose  that  the  town  had  a  superficial  area  of 

of  levying  taxes  for  the   fiscal   year;  over  twenty-seven   square   miles  and 

that  they  refused,  failed,  and  neglected  alleged  no  facts  to  show  that  the  incor- 

to  levy  the  tax  or  to  make  any  provi-  poration  of  such  town   might  not  be 

sion  for  the  payment  of  the  warrant;  void  for  including  a  greater  area  than 

and  that  the  petitioner  is  interested  in  allowed  by  statute.     It  was  held  on  de* 

the  performance  of  the  duty  requested  murrer  that  the  mere  averment  in  the 
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Whore  Any  Diteretion  Ii  to  Bo  EzoreiBod  by  officers  of  the   municipal 
corporation  as  to  the  manner  in  which  an  act  may  be  done,  or 

rather  when  the  thing  desired  to  be  done  depends  upon  the  judg- 

petition  that  the  town  was  duly  incor-  fusal  by  the  municipal  corporation  to 

porated  was  insufficient.     In  this  case  perform  such  duty.     Crandall  v.  Ama- 

the  court  said:  *'  It  was  alleged  in  the  dor    County,    20    Cal.    72;    Jefferson 

petition  that  the  town  of  Liberty  had  County  v.   Arrghi,  51  Miss.  667.     But 

been  duly  incorporated  under  title  17  see  U.  S.  v.  Brooklyn,  8  Fed.  Rep.  473, 

of  the  Revised  Statutes  of  Texas,  but  in   which  case  a  demand  and  refusal 

there    is     nothing     further    to    show  were  considered  useless, 

whether  it  was  incorporated  as  a  town  Sufficient  Averment  of  Demand  and 

of  less  than  ten  thousand  inhabitants  or  Refusal.  —  In   State   v.  Milwaukee,  20 

of  more  than  that  number,  or  to  show  Wis.  87,  the  petition  of  the  relator  was 

whether  or  not  the  corporation  might  accompanied  by    the   affidavit  of  his 

not  be  void  as  including  territory  with-  agent,  stating  in   substance   that  said 

in  its  boundaries  not  permitted  by  law.  Sherman  (the  relator)  recovered  in  1861, 

Ordinarily  the  allegation  that  the  town  in  the  County  Court  of  said  county,  a 

had  been  duly  incorporated  would  be  judgmentagainstthecity  of  Milwaukee 

sufficient,    on    general    demurrer,    to  for  $302.75,  which  was  docketed  on  the 

show  that  it  was  so  incorporated;  but  same  day  and  still  remained  in  force, 

the  petition  shows  further  that  the  ter-  but  no  part  of  it  paid;  that**  said  Sher- 

ritory  included  within  the  limits  of  the  man    *    *    *    has  demanded  payment 

town  is  of  a  superficial  area  extending  of  said  judgment  of  the  treasurer  of 

18,886  varas  east  and  west,  and  5,340  said   city  and   the  said  treasurer  has 

varas  north  and  south,  making  an  area  failed  and  refused  to  pay  the  same  or 

of  27.8  square  miles.     In  the  absence  any   part  thereof;    that    the  common 

of  the  allegation  of  facts  to  show  that  council  cf  said  city  have  failed  to  maze 

this  large  scope  of  territory  was  legally  any  provision,  by  the   assessment   of 

incorporated,  it  must  be  held  that  the  taxesor  otherwise,  to  pay  or  satisfy  said 

allegation  that  the  town  of  Liberty  was  judgment,  but  refuse  so  to  do."    Upon 

duly  incorporated  is  not  sufficient,  even  a  motion  to  discharge  and  set  aside  a 

on  general  demurrer,  when  taken  in  rule  to  show  cause  why  a  peremptory 

connection  with  the  allegation  as  to  the  writ  of  mandamus  should  not  issue,  the 

limits  of  the  town.     If  the  town  was  court  held  that  a  sufficient  demand  and 

not  lawfully  incorporated  there  was  no  refusal  was  alleged  by  the  relator, 

authority   to  hold   the  election,  or  to  Averment    cf    Refusal    to    Provide 

have  the  returns  counted  and  the  re-  Funds.  —  A  writ  of  mandamus  to  com- 

sult  declared,  nor,  indeed,  any  occasion  pel  the  assessment  and  levy  of  a  tax  to 

therefor."  provide   for  the   payment   of  interest 

An  Alternative  IVrit  of  Mandamus  to  upon  bonds  of  a  municipal  corporation 

enforce  a    judgment  against  a  town  will  be  sufficient  if  it  avers  that  the 

must  set  out  facts  showing  the  incor-  defendants  have  refused  to  make  any 

poration  of  the  town  and  the  power  of  provision  for  the  payment  of  the  in- 

its  trustees  to  levy  taxes.     Hambleton  terest.     It  need  not  show   that  a  de- 

V.  Dexter,  89  Mo.  188.  mand  was  made  upon  them  to  do  so. 

ITeoessity  of  Setting  Ont  Ordlnanoe.  —  The  grant  of  the  power  to  assess  and 

In  Hyde  Park  v.  Thatcher,  13  111.  App.  collect  taxes  for  the  payment  of  the  in- 

613,  it  was  held  that  a  petition  for  man-  terest  on  the  bonds  imposes  upon  the 

damus  to  compel  a  village  to  levy  a  defendants  the  duty  of  exercising  such 

tax  to  pay  a  judgment  rendered  in  con-  power.     Com.  v.  Pittsburgh,  34  Pa.  St. 

damnation  proceedings  for  opening  a  496. 

street  is  defective  if  it  fails  to  set  forth  Allegation  of   Power  to  Levy   Taxes. 

the  ordinance  showing  that  compensa-  —  In  an  action  by  mandamus  against 

tion  was  to  be  made  by  the  collection  the  mayor  and  aldermen  of  a  munici- 

of  a  general  tax.  pal  corporation,  where  the  writ  alleges 

Averment  of  Demand  and  Befoaal.  —  In  the  failure  and  refusal  of  the  respond- 

accordance  with  the  usual  rule  in  man-  ents   upon  request  to  provide  for  the 

damus  proceedings,  the  application  for  assessment  or  collection  of  a  tax,  there 

mandamus   against  a  municipal    cor-  is  sufficient  allegation  of  demand  and 

poration  for  the  nonperformance  of  a  refusal,  and  it  is  unnecessary  for  the 

duty  should  show  a  demand  and  re-  relator  to  allege  that  the  respondents 
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ment  of  the  officer,  the  writ  in  such  case  will  not  control  his  dis- 
cretion, but  will  only  command  him  to  act,  without  interference 
with  the  manner  of  such  action.* 

Order  in  Which  Judgments  Should  Be  Paid.  —  A  writ  of  mandamus  issued 

on  the  application  of  a  judgment  creditor  of  a  municipal  corpora- 
tion to  enforce  the  payment  of  such  judgment  need  not,  where 
other  judgments  have  been  recorded,  order  such  judgments  to  be 
paid  in  their  due  order,  where  the  other  judgment  creditors  have 
not  applied  for  the  writ.* 

had  not  exhausted  their  power  to  levy  Ckirporations,  -^  Where  the  writ  iasuea  to 

taxes.    State  v,  Jacksonville,  22  Fla.  ti,  compel  municipal  authorities  or  boards 

▲IternaUve  Writ  Xust  Be  Certain  in  Ita  to    audit    and    paaa    upon    demands 

Command,  —  An  alternative   writ  com-  against  the  municipality,  it  should  be 

manding  the  defendant  to  pay  a  judg-  limited  in  form  to  merely  starting  the 

ment,  or  issue  bonds  for  its  payment,  or  officers  in  motion,  requiring  them  to  act, 

levy  a  tax  to  pay  it,  should  be  quashed,  without  directing  them  to  act  in  any 

State  V*  Milwaukee;  22  Wis.  397.     In  particular  manner  or  interfering  with 

this  case  the  court  said:   "  The  rule  their  discretion.     People  v,  Delaware 

seems  to  be  well  settled  that  the  man-  County,  45  N.  Y.  196;  San  Francisco 

daiory  clause  of  the  writ  should  ex-  Gas  Co.  v*  San  Francisco,  11  Cal.  42; 

pressly  state  the  duty  required  of  the  People  v*   New  York,  32  N,   Y.  473; 

defendant.    ♦    ♦    *     Here  the  com-  People  v,  Macomb  County,  3  Mich, 

mand   is  that  the  defendant  pay  the  475. 

judgment  therein  mentioned,  or  issue  Mandamus  to  a  board  of  supervisors 

b.>rd6  for  its  payment,  or  proceed  and  to  issue  a  warrant  for  a  specified  sum 

levy  a  tax  upon  the  taxable  property  of  is  irregular;  it  should  direct  them  to 

the  city  for  its  payment.     These  acts  audit  the  account  and  issue  warrants 

are  distinct  in  their  nature  and  the  de-  accordingly.       Tuolumne    County    v, 

fendant  may  not  know  which  to  per^  Stanislaus  County,  6  Cal.  440. 

form."  2.  New  Orleans  w.    U.   S.,  49  Fed. 

In  State  v.  Pacific,  61  Mo.  155,  it  is  Rep,  40.     See  also  State  v.  New  Or- 

held  that  a  writ  of  mandamus  ordering  leans,  37  La.  Ann.  13,  in  which  case 

town  authorities  to  pay  certain  war-  the  court  said:    "  We  are  not  called 

rants  or  levy  a  tax  for  that  purpose  is  upon  to  consider  the  rights  of  other 

improper  and  that  the  command  should  judgment  creditors  whose  judgments 

te  limited  to  one  of  the  requirements.  rank  that  of  relators  in  order  of  reg- 

Amendment  of  AlUrnative  Mandatory  istry.     The  record  does  not  advise  us 

Clause.  —  In  State   v,   Milwaukee,   22  whether  their  judgments  are  based  on 

^is.  397,  it  was  held  that  an  alterna-  contracts    or  whether  they  rest  upon 

ive  writ  commanding  the    municipal  causes  of  action  arising  prior  to  the 

corporation  to  pay  a  judgment  or  issue  constitutional  amendment  of  1874.    It 

bonds  for  its  payment  or  levy  a  tax  to  may  be  (hat  none  of  them  can  compete 

pay  it  may  be  amended  upon  leave  with    relators    in    the    relief    sought, 

being  granted.  But   at    all    events    the  unexhausted 

X.  Humboldt    County    v,    Churchill  power  of  taxation  is  ample  to  satisfy 

County.  6  Nev.  30;  People  c^.  Dutchess  all;  and    if  they  are  entitled  to  like 

County,    I   Hill  (N,  Y.)  50;    Rader  v,  rights  with  relators  and  have  neglected 

Union  Tp.,  43  N.  J.  L.  518*  to  exercise  them,  there  is  no  reason 

Anditixig  Demandi  Against   Mnnieipal  why  relators  should  suffer.'* 
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MUNICIPAL  SECURITIES. 

By  S.  B.  Fishbr. 

I  AOTIOV8  OV  MuinOIPAI.  OBBSM  OB  WAEKAVTfl^  255. 

1.  JV/ifn  Brought^  25 j, 

2.  Who  May  Maintain^  258. 

3.  Declaration^  Petition^  or  Complaint^  259. 

a.  Averment  of  Authority  to  Issue^  259. 

d.  Averment  of  Presentation^  260. 

c.  Averment  of  Funds  with  Which  to  Pay^  260, 
</.  Description  of  Security  Sued  On^  260. 

4.  Answer^  261. 

5.  Enforcement  of  yudgment^  2(i\. 

n.  ACTIOVB  Oir  MUVIOIPAL  BOVDS  AVD  COVFOVi^  26l. 

1.  When  Brought^  261. 

2.  W^i^  May  Maintain^  262. 

3.  Against  Whom  Brought^  262. 

4.  Declaration^  Petition^  or  Complaint^  263. 

41.  Averment  of  Authority^  263. 

^,  Averment  of  Registration^  265. 

^.  Averment  of  Name  of  Bonds ^  265. 

</.  Averment  that  Bond  Was  Taken  at  Par^  266, 

e.  Negation  of  Overissue,!  266. 
/.  Identification  of  Coupon^  266. 

5.  Answer^  266. 

6.  Enforcement  of  judgment y  267. 

m  Tedebal  JxTBisDicTioir  nr  Actions  oir  MtnnoiPAL  SscxniiTixa, 

267. 

IV.  Bill  nr  SaviTT  to  Cavoel  Obbebs  ob  Wabbahts,  269. 
y.  IvjimcTioirs  to  Bestbaiv  Isstb  0?  Wabbabts,  269. 

CROSS-REFERENCES. 

As  to  Actions  Generally  Against  Municipal  Corporations^  see  article 
MUNICIPAL  CORPORATIONS,  ante,  p.  221. 

L   Actiobb  ob  Mtibicipal  Obdebs  OB  Wabbahts — 1.   WbeQ 

BroTight^ — PreteatiatAt  for  PaynMnt, -^  A  municipal  order  or  warrant 
must  be  presented  to  the  treasurer  upon  whom  it  is  drawn  before 
an  action  on  such  order  or  warrant  can  be  maintained,  unless  facts 
exist  which  will  excuse  such  presentation.* 

1.  Central  r.  Wilcoxen,  3  Colo.  566;  «/,  Carmel,  8  Me.  no;  E^^t  Union  Tp.e;. 
Yarner  v.  Nobleborough,  2  Me.  121;  Ryan,  86  Pa.  St.  459.  See  also  Bealf 
P^ase  V*  Cornish,  19  M^c.  191 ;  Benson    v.  Evans,  10  Cal.  459. 
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Action  BegardloM  of  Want  of  Fundi.  —  Where  the  order  or  warrant 
has  been  presented  and  payment  has  been  refused  an  action 
thereon  may  be  instituted  at  once  in  the  case  of  general  warrants 
or  orders  not  drawn  on  a  special  fund,*  even  though  there  may 
be  no  money  in  the  treasury  to  pay.* 

Production  and  Exhibition  UnnoocMary.  of  limitations  begins  to  run  against  a 

—  Upon  the   refusal   by  the  treasurer  county  warrant,  issued  in  payment  for 

of  a  town  to  pay  an  order  drawn  upon  public  worlcs,  from  the  date  of  delivery, 

him    by    the    selectmen,    payable    on  and  that    therefore  an  action  can  be 

demand,  it  is  not  necessary  that  it  be  maintained  upon  such  warrants  with« 

produced  and  exhibited;  it  is  sufficient  out  regard  to  whether  an  appropriation 

that  the  person  making  the   demand  adequate  to  pay  them  has  been  made 

have  it  with  him,  that  it  may,  upon  Thompson  v.  Searcy  County,  57  Fed 

payment,    be    delivered   up  and   can-  Rep.    1030.      In   this    case  the  court, 

celled.     Pease  v.  Cornish,  19  Me.  191.  after  citing  several  cases  holding  that 

1.  International  Bank  v.  Franklin  the  statute  begins  to  run  immediately 
County,  65  Mo.  105;  Allison  v.  Juniata  upon  its  delivery,  said:  "  In  view  of 
County,  50  Pa.  St.  353.  See  also  these  rulings,  we  conclude  that  a  suit 
Central  v.  Wilcoxen,  3  Colo.  566.  could  be  maintained  on  the  warrants 

2.  Mills  County  Nat.  Bank  v.  Mills  as  soon  as  they  were  delivered  to  the 
County,  67  Iowa  697;  Clark  v,  Des  contractors,  without  reference  to  the 
Moines,  19  Iowa  199;  Campbell  z'.  Polk  question  whether  the  fund  against 
County,  3  Iowa  467;  International  which  they  were  drawn  had  or  had 
Bank  v.  Franklin  County,  65  Mo.  105;  not  been  depleted.  It  would  be  the 
Paddock  v.  Symonds,  11  Barb.  (N.  Y.)  height  of  injustice  to  hold  that  a  suit 
117;  Terry  v.  Milwaukee,  15  Wis.  490;  could  not  be  maintained  on  the  war- 
Markwell  v.  Waushara  County,  10  Wis.  rants,  for  the  purpose  of  reducing  them 
74;  Savage  v.  Crawford  County,  10  to  a  judgment,  until  there  was  an  ap- 
Wis.  49:  Pelton  v.  Crawford  County,  propriation  adequate  to  pay  them,  and 
10  Wis.  69;  Packard  7/.  Bovina,  24  Wis.  .  at  the  same  time  to  hold  that,  without 
382;  Lyell  V.  Lapeer  County,  6  Mc-  reference  to  an  appropriation,  the  stat- 
Lean  (U.  S.)  446.  ute  of  limitations  begins  to  run  from 

In  Clark  r.  Des  Moines,  19  Iowa  199,  the  date  of  delivery.     It   is  clear,  we 

the    court    said:     "There   is   nothing  think,  that  no  error  was  committed  in 

in  the  charter  which  favors  the  notion  overruling  the  first  point  of  demurrer.'* 

that  the  liability  of  the  city  for  road  See  also  the  case  of  Crawford  County 

debts  is  conditioned  upon  the  existence  z/.  Wilson,  7  Ark.  214,  in  which  it  was 

of  road  funds  in  the  treasury.    For  road  taken  for  granted  that  the  holder  of 

debts  the  city  is  as  absolutely  and  un-  county  warrants  issued  for  building  a 

conditionally  liable  as  for  other  debis.  court-house,  could  maintain  an  immedi- 

This  liability  cannot  be  controlled  or  ate   suit  thereon   against  the  county, 

varied  by  the  form  in  which  warrants  and  reduce  the  audited  demand  to  a 

may  be  drawn  or  worded  by  the  muni-  judgment,  although  the  particular  fund 

cipal  officers."  on  which    the    warrants   were  drawn 

In    the  case  of   International   Bank  was  exhausted. 

V.  Franklin  County,  65  Mo.  105,  it  was  In  Nebraska  it  is  held  that  the  cause 

held  that  a  county  warrant,  payable  of  action  on  a  county  warrant  does  not 

out  of  any  money  in  the  treasury  ap-  accrue   when   the   warrant  is    issued, 

propriated  for  county  expenditures,  is  but  only  when  the  money  for  its  pay- 

a  written  acknowledgment  of  indebted-  ment    is    collected,   or  time  sufficient 

ness  by  the  county,  and  if  not  paid  for  the   collection   of  the   money  has 

when  presented,   may  be  sued  on  by  elapsed.     Brewer    v,   Otoe  County,    i 

the  legal  holder,  although  there  is  no  Neb.  373.     In  this  case  the  court  said: 

money  in  the    treasury  to  pay.     See  "  Whoever  deals    with  a  county  and 

also,   to   the   same    effect,    Wilson    v,  takes    in    payment  of  his  demand  a 

Knox  County,  (Mo.  1894)  28  S.  W.  Rep.  warrant  of  the  character  of  these,  no 

896;    Moody  V.  Cass  County,  74  Mo.  time  of  payment  being  fixed,  does  so 

308;  Valleau  V.  Newton  County,  81  Mo.  under  an   implied   agreement  that   if 

594.  there  be  no  funds  in  the  treasury  out 

|n  Arkansai  it  is  held  that  the  statute  of  which  it  can  be  satisfied,  he  will  wait 
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UnnoooMuy  to  Boquoft  Lory  of  Tu.  —  The  holder  of  such  order  or 
warrant  need  not  request  the  levy  of  a  tax  to  raise  a  fund  before 
bringing  suit.* 

Pailnre  to  Fvrtiio  Stopo  Proieribed  bf  Statuto.  —  The  fact  that  the  plain- 
tiff  may  not  have  followed  and  exhausted  all  the  modes  prescribed 
by  statute  for  obtaining  money  from  the  municipal  treasury,  is 
not  a  bar  to  his  action  on  a  municipal  order  or  warrant.' 

Ordon  Payablo  Oat  of  Special  FniUL  —  According  to  some  decisions,  a 
municipal  order  or  warrant  payable  out  of  a  special  fund,  not 
otherwise  appropriated,  is  not  due  until  such  a  fund  shall  exist ; ' 
and  in  such  cases  it  would  seem  that  an  action  thereon  can  be 
maintained  only  after  such  presentation  and  lapse  of  time  as  will 
give  opportunity  to  raise  the  fund  from  which  it  is  to  be 
paid* 

until  the  money  can  be  raised  in  the  of  the  act, '  and  in  like  manner  as  other 
ordinary  mode  of  collecting  such  reve-  county  and  township  rates  and  levies 
hues.  He  is  presumed  to  act  with  are  made  and  collected/  These  war- 
reference  to  the  actual  condition  and  rants  could  only  be  payable  after  such 
the  laws  regulating  and  controlling  the  presentation  as  would  give  opportunity 
business  of  the  county.  He  cannot  be  to  provide  the  fund  exclusively  dedf- 
permitted,  immediately  upon  the  re-  cated  to  their  liquidation." 
ceipt  of  such  warrant,  to  resort  to  the  Aetlon  on  Swamp-land  Warrant.  —  In 
courts  to  enforce  payment  by  judgment  Wetmore  v,  Monona  County,  73  Iowa 
and  execution,  without  regard  to  the  88,  which  was  an  action  on  a  swamp- 
condition  of  the  treasury  at  the  time,  or  land  warrant,  the  plaintiff  averred  that 
the  laws  by  which  the  revenues  are  at  no  time  since  the  execution  and  de- 
raised  and  disbursed."  livery  of  the  warrant  was  there  any 

1.  Mills  County  Nat.  Bank  v.  Mills  swamp-land  money  in  the  defendant's 
County,  67  Iowa  697.  treasury,  not   otherwise  appropriated, 

2.  Gibson  County  v.  Rains,  zz  Lea  until  Jan.  i,  Z878.  The  defendant's 
(Tenn.)  20.  demurrer  to  the  petition  on  the  ground 

8.  Brown    v.    Johnson     County,    i  that  the  plaintin's  cause  of  action  ap- 

Greene  (Iowa)  486.  peared  to  be  barred  by  the  statute  of 

4.  East  Union  Tp.  v.  Ryan,  86  Pa.  limitations  was  sustained.     Upon   ap- 

St.  459.     In  this  case,  which  was  an  peal   the  court  said:    "  The   question 

action  on  warrants  to  be  paid  out  of  a  raised  by  the  demurrer  to  the  petition 

special  tax,  the  court  said:  '*  The  con-  is  as  to  whether  the  plaintiff's  cause  of 

struction  of  this  highway  was  to  be  action  accrued  earlier  than  January  i, 

paid  for  out  of  a  designated  fund,  to  1878.     In  our  opinion  it  did  not.    The 

consist  of  a  tax  of  two  per  cent  on  the  warrant  was   made   payable  out  of  a 

assessed  valuation  of  the  property  of  special  fund,  and  the  defendant  was 

each  township.     The  treasurer  had  no  not  liable  to  an  action  on  the  warrant 

authority  to   appropriate  to  the   pay-  until  the  fund  out  of  which  it  was  made 

ment  of  the  warrants  of  the  commis*  payable    came    into    existence.      We 

sioners    any  moneys  outside    of    the  think  that  the  demurrer  was  improperly 

fund  to  be  thus  raised.     Some  reason-  sustained." 

able  notice  by  the   holders  of  those  7ailnre  to  Proyide  Fond  Before  Statnto 

warrants,  conveyed  by  a  demand  of  of  Limitation  Intoryones.  —  Where  a  city 

payment  or  in  some  other  form,  was  has  issued  a  warrant  payable  out  of  a 

requisite  in  order  to  fasten  a  liability  special  fund,  which  it  has  agreed  to 

upon  the  township  oflScers.    An  action  provide  for  the  payment  of  such  war- 

for  the  recovery  of  the  amount  of  any  rant,  its  failure  to  provide  such  fund, 

warrant    could    only    be    maintained  until  the  bar  of  the  statute  of  limlta- 

against    them  after  such   notice,  and  tions  intervenes,  will  entitle  the  holder 

after  the  lapse  of  such  a  period  of  time  of  the  warrant  to  bring  an  action  there- 

as  would  enable  them  to  collect  this  tax  on  for  the  purpose  of  procuring  pay- 

'  at  the  same  time/  in  the   language  ment  out  of  the  general  fund,  or  the 
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2.  Who  Hay  MaiTifAin — Holder  of  Vegotiablo  Warrant.  —  Where 
municipal  orders  or  warrants  are  negotiable  and  transferable  by 
delivery,  so  as  to  divest  the  payee  of  the  legal  interest,  an  action 
against  the  municipal  corporation  may  be  maintained  by  the 
transferee  in  his  own  name.* 

Action  by  Assignee  in  ITame  of  Original  Owner. —  In  some  jurisdictions 
it  is  held  that  such  orders  and  warrants  are  but  evidences  of 
indebtedness,  and  that  the  assignee  obtains  a  mere  equitable  title 
such  as  he  would  take  from  the  assignment  of  an  ordinary  chose 
in  action,  on  which  he  cannot  maintain  an  action  in  his  own 
name.*  His  remedy,  if  a  bona  fide  holder  of  such  orders  or  war- 
rants, is  by  an  action  in  the  name  of  the  person  to  whom  they 
were  issued,  as  in  the  case  of  a  suit  by  the  assignee  of  an  ordinary 
chose  in  action.' 

Aotion  by  Assignee  in  His  Own  Vame.  —  The  general  rule  in  this 
country  would  seem  to  be  that  the  holder  or  transferee  of  a 

issuance   of   a   warrant  to  him   upon  bearer,  drawn  by  the  selectmen  of  a 

the   general  fund.     British  Columbia  town  and  accepted  by  the  town  treas- 

Bank    v.    Port   Townsend,    i6  Wash,  urer,  without  express  authority  of  the 

450.  town,  will  not  render  the  town  liable 

1.  Crawford  County  v,  Wilson,  7  to  an  action  in  the  name  of  any  one 
Ark.  219;  Kelley  v,  Brooklyn,  4  Hill  other  than  the  person  to  whom  they 
(N.  Y.)  263;  Moss  V,  Oakley,  2  Hill  (N.  were  issued. 

Y.)  265;  Clarke  v.  School  Dist.  No.  7,  In  PennsylTania  it  was  at  one  time 

3   R.  I.  199.     See  also  Justices  v.  Orr,  held  that  a   city  could  pay  warrants 

12  Ga.  137.  only  to  the  person  named  therein,  and 

County  Warrants.  —  County  warrants  that  the  word  '*  bearer  "  must  be  disre- 

issued  in  the  form  prescribed  by  the  garded.     O'Donnell  v,  Philadelphia,  7 

state,    payable    to    an   individual    or  Phila.  .(^^O   234*     ^^y  however,  the 

bearer,  are    negotiable,  and   transfer-  later  case  of  Scranton  v.  Hyde    Park 

able  by  delivery  so  as  to  divest  the  Gas  Co.,   102  Pa.  St.  382,  in  which  it 

payee  of  the  legal  interest.     When  such  was  held  that  when  a  warrant  is  nego- 

warrants  are  issued  to  an  individual  tiable  in  form,  and  shows  on  its  face 

for  a  debt  due  him  by  the  county,  and  that  it  has  been  audited  and  is  correct, 

he  transfers  them,   the  legal   interest  the  holder  may  maintain  an  action  in 

passes  to  the  transferee,  who  may  bring  his  own  name. 

an  action  against  the  county  for  the  Seal   Ground  of    IndebtedneM   to   be 

amount  of  them,  and  the  county  is  dis-  Shown.  —  In   Polk   v.  Tunica   County, 

charged  from  obligation  to  the  original  52  Miss.  422,  it  is  held  that  a  county 

payee.     Crawford  County  v.  Wilson,  7  warrant  is  not  alone  a  foundation  for 

Ark.  214.  an  action;  the  real  ground  of  the  in- 

2.  Smith  V.  Cheshire,  13  Gray  (Mass.)  debtedness  must  be  shown. 

318;  Klein  v.  Warren  County,  51  Miss.  Bait  Must  Bo  on  Original  Claim,  —  In 
878;  Allison  V,  Juniata  County,  50  Pa.  Allison  v.  Juniata  County,  50  Pa.  St. 
Sl.  353;  Hyde  v.  Franklin  County,  27  353,  it  is  held  that  a  county  order  or 
Vt.  185.  warrant  is  not  a  bill,  note,  check,  or  con- 
County  Orders.  —  An  order  drawn  by  tract,  nor  is  it  a  satisfaction  of  the  orig- 
the  judges  of  the  county  court  upon  inal  indebtedness,  and  no  action  lies 
the  county  treasurer,  payable  to  the  upon  it;  the  suit  must  be  upon  the 
order  of  the  person  in  whose  favor  it  original  claim. 

is  drawn,  is  not  negotiable  so  as  to  en-  In  Port  Royal  v,  Graham,  84  Pa.  St. 
able  the  indorsee  to  maintain  an  action  426,  it  is  held  that  while  a  county  war- 
on  it  in  his  own  name.  Hyde  v.  rant  is  not  per  se  a  proper  subject  of 
Franklin  County,  27  Vt.  185.  an  action,  it  may  contain  other  matters 
8.  Smith  V.  Cheshire,  13  Gray  (Mass.)  which  make  it  a  contract  and  evidence 
318.  In  this  case  it  was  held  that  of  a  debt,  and,  if  so,  an  action  may  be 
orders  for   money,   made    payable   to  maintained  upon  it. 
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municipal  order  or  warrant  may  maintain  an  action  on  such 
securities  in  his  own  name.^ 

IMiniMf  Whioh  Kay  Bo  Interpotad.  —  In  an  action  by  a  holder  in  his 
own  name  the  assignee  stands  in  no  better  position  than  the 
original  holder,  and  the  defendant  can  interpose  any  defenses 
which  would  be  proper  against  such  original  holder.* 

S.  Dedaratioiiy  Petition,  or  Complaint  —  a.  Averment  of 
Authority  to  Issue — SzoeatiQii  of  imtnimont.  —  The  allegation 
that  a  municipal  order  or  warrant  sued  upon  was  duly  and  legally 
issued  is  sufficient.' 


1.  Beals  V.  Evans,  lo  Cal.  459 
Campbell  v,  Polk  County,  3  Iowa  467 
Dively  v.  Cedar  Falls,  21  Iowa  565 
Clark  V,  Polk  County,  19  Iowa  248 
Floyd  County  v.  Day,  19  Ind.  450 
Leavenworth  County  v,  Keller,  6  Kan 
510;  Emery  v.  Mariaville,  56  Me.  315 
Sturtevant    v.    Liberty,  46    Me.    459 


bearer  will  not,  therefore,  make  It 
transferable  by  delivery,  like  a  promis- 
sory note  thus  payable.  In  Martin  v. 
San  Francisco,  16  Cal.  285,  it  was  held 
that  even  where  there  was  a  regular 
assignment  of  such  a  warrant  by  the 
person  to  whom  it  was  issued,  the 
assignee  could  not  maintain  an  action 


International  Bank  V.  Franklin  County,  on  it  without  an  assignment  of  the 
65  Mo.  105;  Matthis  v.  Cameron,  62  original  indebtedness.  But  in  Dana  </. 
Mo.  504;  Andover  v,  Grafton,  7  N.  H.  San  Francisco,  19  Cal.  486,  it  was  inti- 
298;  Great  Falls  Bank  v,  Farmington,  mated  that  an  assignment  of  the  war- 
41  N.  H.  32;  Kelley  v.  Brooklyn,  4  rant  might  be  deemed  in  equity  an 
Hill  (N.  Y.)265;  Clarke  v.  School  Dist.  assignment  of  the  debt  on  which  the 
No.  7,  3  R.  L  199;  Garner  v.  State,  5  warrant  issued,  and  an  authority  to  the 
Lea  (Tenn.)  216;  Gibson  County  v.  assignee  to  receive  the  money.  In  the 
Rains,  11  Lea  (Tenn.)  20;  Bradley  case  of  Martin  the  warrant  was  pay- 
County  V.  Surgoine,  6  Baxt.  (Tenn.)  able  to  the  payees  or  bearer,  and  in 
108;  Gallatin  Bank  v.  Baber,  6  Lea  the  case  of  Dana  it  was  made  payable 
(Tenn.)  273.  to  the  order  of  the  payee.     It  is  clear 

2.  Matthis  v.  Cameron,  62  Mo.  504,  that  the  county  treasurer  cannot   be' 

and  cases  in  preceding  note.  compelled  to  pay  a  county  warrant  to 

In   Dively  v.   Cedar  Falls,  21  Iowa  any  other  person  than  the  one  in  whose 

565,   it  is  held  that  without  express  favor  it  is  drawn,  without  at  least  an 

authority   in     the    charter    so    to  do,  assignment    of    the    warrant    by    the 

municipal  corporations  have  no  power  payee.'* 

to  bind  themselves  by  negotiable  paper        Indonflmflnt  or  Written  Aidgnmeiit.  — 

with  all  the  incidents  of  negotiability;  In  Bradley  County  v.  Surgoine,  6  Bazt. 

and  such  paper   issued  without  such  (Tenn.)  108,  it  is  held  that  holders  of 

authority  has  no  other  binding  effect  county  warrants  negotiable  by  indorse- 

upon  the  corporation,  in  the  hands  of  a  ment  or  written  assignment,  can  bring 

bona  fide   indorsee    for   value,  before  no  suit  in  their  own  names  to  enforce 

maturity,  than  it  would  have  in  the  their  collection  unless  vested  with  the 

hands  of  the  original  holder.      Citing  legal  title  by  indorsement  or  written 

Clark  V,   Des    Moines,    19  Iowa   199;  assignment. 
Clark  V,  Polk  County,  19  Iowa  248.  Proof  of  ConsldoratioB.  —  In  Minnesota 

yprm  of  Asiignment.  —  No  assignment  it  seems  that  the  assignee  cannot  sue 

of  a  county  warrant  will  transfer  the  In  his  own  name  without  proof  of  the 

title  unless  made  in  the  form  prescribed  consideration,  which  must  be  such  as 

by    statute.       International    Bank    v,  the  municipality  is  authorized  to  incur. 

Franklin  County,  65  Mo.  105.  School   Dist.    No.    7  v,   Thompson,   5 

yocewlty  of  Aorigninwit.  —  In  People  Minn.     280;     Goodnow     v,     Ramsey 

V,  Gray,  23  Cal.   125,  the  court  said:  County,  11  Minn.  31. 
•*  It  has  been  repeatedly  held  by  this        8.  Stephens  v,  Spokane,  11  Wash.  41. 

coun  that  warrants  of  this  kind  do  not  In  this  case  it  was  contended  that  it 

possess    the    qualities    of    negotiable  was  necessary  to  allege  the  proceed- 

paper,  like  bills  of  exchange,  promis-  ings  of  the  city  council  by  virtue  of 

sory  notes,  and  the  like.    •    *    •    The  which  the  person  signing  the  warrants 

fact  that  the   warrant   is    payable   to  sued  upon  became  acting  mayor.     The 
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b.  Averment  of  Presentation  —  ProMnution  and  VonpftTiiMnt 

Must  Bo  Alleged.  —  Since  an  action  on  municipal  orders  or  warrants 
will  not  lie  until  they  have  been  presented  for  payment  to  the 
proper  officer,  a  declaration,  petition,  or  complaint,  in  an  action 
on  such  securities,  should  allege  their  presentation  and  nonpay- 
ment, or  facts  excusing  the  holder  from  presenting  them.  ^ 

c.  Averment  of  Funds  with  Which  to    Pay.  —  In  an 

action  on  a  general  municipal  order  or  warrant,  the  plaintiff  need 
not  allege  or  prove  the  existence  of  any  fund  out  of  which  it  is 
payable.' 

d.  Description  of  Security  Sued  On.  —  Where  several 

municipal  warrants  are  sued  on,  the  plaintiff  need  not,  where 
he  sets  out  the  aggregate  amount  of  such  warrants,  give  a  full 
description  of  them.  The  date,  amount,  and  the  payee  of  each 
warrant  may  be  shown  by  an  exhibit  attached  to  the  pleading.' 
ATerment  of  Indonement  or  Aisignment.  —  Where  holders  of  municipal 

court  held   this  unnecessary  in  these  '*  It  is  as  clear  to  us  as  any  proposition 

words:  '*  This  also,  we  think,  is  a  mat-  can  be,  that  he  should  not  be  held  to 

ter  of  evidence,  and  not  of  pleading,  this.     He  is  obliged  to  have  his  claim 

and   the   allegation   that  the   warrant  setUed  by  the  county  judge;  the  judge 

was  duly  and  legally  issued  was  suf-  cannot  pay  the  money,  but  is  obliged 

ficient.'*  to  draw  a  warrant  on  the  treasurer  for 

ATerment  of   Written   Warrant.  —  In  it.    Now,  is  there  any  reason  or  justice 

Stephens  v.  Spokane,  ii  Wash.  41,  it  in  saying  that  the  creditor  must  allege 

was  held  that  where  an  ordinance  re-  and  prove  funds  to  be  in  the  treasury, 

quires  a  municipal  warrant  to  be  in  because  he  took  a  warrant,  or  because 

writing,  it  is   not  necessary  to  allege  he  took  such  an  one?    Upon  a  refusal 

that  the  contract  was  in  writing,  but  to  pay,  he  might  return  the  warrant  and 

that  the  written  contract  is  admissible  sue  on  the  original  consideration,  and 

under  a  general   allegation   that    the  then  he  would  be  relieved  from  that 

parlies  contracted.     See,  however.  East  responsibility.     In  the  opinion  of  this 

Union  Tp.  v.  Ryan,  86  Pa.  St.  459,  in  court,  these  warrants  were  payable." 
which  it  was  held  that  in  an  action  on        In  Sherwood   v.   La    Salle  County, 

warrants    authorized     by    statute    it  (Tex.  Civ.  App.   1894)  26  S.  W.  Rep. 

should    appear    that  all   the  acts   re-  650,  which  was  an  action  on  county 

quired  by  the  statute  were  performed  warrants,  the  petition  alleged  the  abso- 

before  such  warrants  were  issued.  lute  refusal  by  the  county  to  pay  such 

1.  Central  v.  Wilcoxen,  3  Colo.  566;  warrants,  and  the  payment  by  the 
East  Union  Tp.  v,  Rvan,  86  Pa.  St.  county  of  other  warrants  of  the  same 
459.  See  International  Bank  c'.  Frank-  class  and  of  a  later  date.  Upon  de- 
lin  County,  65  Mo.  105.  murrer  it  was  held  that  such  petition 

2.  Campbell  v,  Polk  County,  3  Iowa  need  not  allege  the  existence  of  funds 
467;  International  Bank  v,  Franklin  in  the  possession  of  the  county  treas- 
County,  65  Mo.  105;  Sherwood  v.  La  urer  to  pay  the  warrants  in  question. 
Salle  County,  (Tex.  Civ.  App.  1894)  26  Contra.  —  A  petition  alleging  the 
S.  W.  Rep.  650.  See  also  Floyd  issue  and  nonpayment  of  a  county 
County  V,  Day,  19  Ind.  450;  Clark  v.  warrant  without  alleging  that  there  is 
Des  Moines,  19  Iowa  199.  money  in  the  treasury  for  its  payment, 

In  Campbell  v,  Polk  County,  3  Iowa  or  that  time  has  elapsed  for  the  collec- 

467,  which  was  a  suit  on  county  war-  tion  of  the  money  by  taxation,  will  be 

rants  drawn  payable  out  of  any  money  dismissed  without  prejudice.     Brewer 

not    otherwise    appropriated,    it    was  v,  Otoe  County,  i  Neb.  373.     See  also 

claimed  on  behalf  of  the  county  that  Cramer  v.  Sacramento,  18  Cal.  385. 

the  creditor,  in  order  to  recover,  should  8.  Sherwood    v.    La    Salle    County, 

allege  and  show  that  there  was  money  (Tex.  Civ.  App.   1894)  26  S.  W.  Rep. 

in   the   treasury;    but   the  court  said:  650. 
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orders  or  warrants  can  maintain  no  action  thereon  in  their  own 
names  unless  vested  with  the  legal  title,  by  indorsement  or  written 
assignment,  a  declaration  setting  out  such  securities  as  the  foun- 
dation of  an  action  by  the  holders  thereof  by  delivery  merely,  is 
defective  and  demurrable. ' 

4.  Answer  —  in  Oenoral.  —  Where  an  officer  is  authorized  to  issue 
municipal  orders  or  warrants,  such  order  or  warrant  is  presumed 
to  be  upon  a  consideration,  and  makes  a  prima  facie  cause  of 
action,  and  any  defense  must  be  pleaded  and  proved.* 

6.  Enforcement  of  Judgment  —  Somedj  bj  Mandamni.  —  Municipal 
orders  or  warrants  are  to  be  paid  in  the  manner  provided  by 
charter  or  statute,  and  the  judgment-creditor  in  an  action  on  such 
securities  may  have  a  writ  of  mandamus  to  compel  the  proper 
officers  of  the  municipality  to  do  their  duty  in  the  matter  of  their 
payment.' 

n  ACTI0K8  OK  HuHiciPAL  B0KB8  AHB  COUPOK8  —  1.  When  Brought. 
—  Actions  on  municipal  bonds  must  be  brought  within  the  stat- 
utory period  after  maturity,  and  actions  on  coupons  of  such  bonds 
within  such  period  after  the  maturity  of  the  coupons,  without 

1.  Bradley  County  v,  Surgoine,  6  should  refer  to  the  county's  financial 
Baxt.  (Tenn.)  loS;  International  Bank  condition  at  the  time  when  the  indebt- 
V.  Franklin  County,  65  Mo.  105.  See  edness  was  contracted  for  which  the 
also  People  v.  Gray,  23  Cal.  125.  judgments  were  obtained." 

2.  Floyd  County  r.  Day,  19  Ind.  Plea  of  Honpreientation  for  Begistra- 
450.  tion.  —  In  Taylor  v,  Chickasaw  County, 

Allegation  that  Debt  Exceeded  Conititn-  (Miss.  1895)  16  So.  Rep.  907,  which  was 
tional  Limit.  —  In.  Wilder  v,  Rio  Grande  an  action  on  county  warrants,  the  de- 
County,  41  Fed.  Rep.  512,  which  was  fendant  averred  that  the  warrants 
an  action  on  county  warrants  given  to  therein  named  and  described  were  not 
satisfy  a  judgment  against  the  county,  presented  to  the  county  treasurer  for 
the  defendant  alleged  that  when  such  registration  within  one  year  from  the 
judgment  was  rendered  the  debt  of  the  date  when  they  were  respectively  is- 
county  exceeded  the  limit  of  indebted-  sued,  nor  within  one  year  from  the  pas- 
ness  fixed  by  the  constitution  of  the  sage  of  the  Mississippi  Act,  approved 
state.  The  answer  was  held  demur-  Feb.  25,  1842,  requiring  presentation, 
rable,  as  it  did  not  state  that  such  ex-  and  providing  that  all  claims  not  so 
cess  of  the  county  debt  existed  when  presented  should  be  forever  barred, 
the  contract  on  which  the  judgment  in  This  plea  was  demurred  to  and  the  de- 
question  was  rendered  was  made.  In  murrer  was  sustained.  Upon  appeal 
this  case  the  court,  in  sustaining  the  the  court  said:  *'  The  demurrer  to  the 
demurrer,  said:  "  The  answer  seems  second  plea  of  the  defendant  should 
to  proceed  upon  the  assumption  that  have  been  overruled.  •  •  •  We 
the  date  of  the  judgments,  or  of  the  fail  to  perceive  why  this  plea  does  not 
warrants  on  which  the  suit  is  founded,  present  a  complete  defense,  as  against 
is  10  be  taken  as  the  time  of  contract-  all  claims  not  dealt  with  as  directed  by 
ini^  the  indebtedness,  within  the  mean-  this  statute." 

ing  of  the  constitution.    This  is  clearly  8.  See  article  Municipal  Corpora- 

wrong.     In  civil  actions  on  contract,  tions.  III.  Judgments^  2  Enforcemmt, 

the  contract  necessarily  precedes  the  anU^    p.    244  it  seq,;    Carroll    County 

judgment;  and  the  question  under  the  r.  U.  S.,  18  WaU.  (U.  S.)  71 ;    U.  S.  v. 

constitution  is  whether,  at  the  time  of  County  Ct.,  3  Dill.  (U.  S.)  281 ;    Shirk 

making  the  contract,  the  indebtedness  v.  Pulaski  County,  4  Dill.  (U.  S.)  215, 

of  the  county  exceeded  the  constitu-  note.     See  also  Summit  County  v.  Peo- 

tional  limit.     That  question  is  not  pre-  pie,   10  Colo.  14;    U.  S.  v.   Brown,  41 

sented  by  this   answer.     The  answer  Fed.  Rep.  481. 
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regard  to  the  date  of  maturity  of  the  bond ;  *  and  this,  too,  whether 
the  coupons  remain  attached  to  the  bonds  or  have  been  detached 
therefrom.* 

2.  Who  May  Maintain  —  Aetion  bj  Hoid«r.  —  A  municipal  bond  may 
be  sued  upon  by  the  holder  thereof,  in  his  own  name.'  So  also, 
the  holder  of  a  coupon  originally  attached  to  a  municipal  bond 
may  maintain  an  action  in  his  own  name  on  such  coupon,  separate 
from  and  without  producing  the  original  bond.* 

3.  Against  Whom  Brought — Corporate  Ezistenoe  of  lUker  of  Bond. — 
An  action  on  municipal  bonds  should  be  brought  against  the  cor- 

1.  Amy  V,  Dubuque,  98  U.  S.  474*  county    bonds    assigned    to    him    as 

Clark  V,  Iowa  City,  20  Wall.  (U.  S.)  guardian  of  his  ward. 

583,  explaining  Kenosha  City  v.  Lam-  4.  Cicero    v,  Clifford,   53   Ind.    191; 

son,  9  Wall.  (U.  S.)  477;   Lexington  v.  Johnson  v.  Stark  County,  24  111.  75; 

Butler,  14  Wall.  (U.  S.)  282.     See  also  Donaldson  v.  Butler  County,  98  Mo. 

Koshkonong  v.  Burton,  104  U.  S.  668.  163;  Nashville  v.  Potomac  Ins.  Co.,  2 

8.  Amy  v,  Dubuque,  98  U.  S.  470;  Baxt.  (Tenn.)  296;   North  Bennington 

Nash   V,  El  Dorado  County,  24  Fed.  First  Nat.  Bank  v,  Mt.  Tabor,  52  Vt. 

Rep.  252.  87;    Knox    County  v,    Aspinwall,    21 

In  Amy  v,  Dubuque,  98  U.  S.  470,  How.  (U.  S.)  539;  Kennard  v.  Cass 
where  it  was  insisted  that  the  conclu-  County,  3  Dill.  (U.  S.)  147;  Thomson 
sion  that  the  holder  of  a  coupon  had  a  v.  Lee  County,  3  Wall.  (U.  S.)  327; 
complete  cause  of  action  upon  its  non-  Walnut  v.  Wade,  103  U.  S.  695;  Bur- 
payment  at  maturity  was  in  conflict  lington,  etc.,  R.  Co.  v,  Otoe  (bounty,  i 
with  the  decisions  in  Kenosha  City  v.  Dill.  (U.  S.)  338;  Kenosha  City  v, 
Lamson,  9  Wall.  (U.  S.)  477;  Lexing-  Lamson,  9  Wall.  (U.  S.)  478;  Murray 
ton  V,  Butler,  14  Wall.  (U.  S.)  282;  v,  Lardner,  2  Wall.  (U.  S.)  no.  See 
Clark  V,  Iowa  City,  20  Wall.  (U.  S.)  Stewart  v,  Lansing,  104  U.  S.  505;  Mc- 
583,  the  court  said :  ''The  right  of  the  Coy  v,  Washington  County,  3  Phila. 
plaintiff  in  error  to  sue  upon  the  cou-  (Pa.)  290. 

pons  was  complete  after  their  non-pay-  Pit>diietiion  of  Bond  Vimooasnrj  in  Ae- 

ment  at  maturity,  whether  they  had.  tlon   on  Coupon.  —  In    National  Exch. 

been  previously  severed  or  not  from  Bank  v,  Hartford,  etc.,  R.  Co.,  8  R.  I. 

the  bond.     Upon  principle,  his  failure  375,  the  court  said:    '* A  question  was 

or  neglect  to  detach  the  coupon  and  made  upon  the  argument,  that  the  suit 

present  it  for  payment  at    the    time  could  not  be  maintained  upon  the  cou- 

when,  by  contract,  he  was  entitled  to  pons   without  the   production  of  the 

demand   payment,  could  not  prevent  bonds  to  which  they  had  been  attached, 

the  statute   from   running  from    that  But  the  answer  is,  that  these  coupons 

date.     Such  a  construction  of  the  stat-  or  warrants  for  the  interest  were  drawn 

ute  would  defeat  its  manifest  purpose,  and  executed  in  a  form  and  mode  for 

which  was  to  prevent  the  institution  of  the  very  purpose  of  separating  them 

actions  founded  upon  written  contracts  from  the  bond,  and  thereby  dispensing 

after  the  expiration  of  ten  years,  with-  with  the  necessity  of  its  production  at 

out  suit,  from  the  time  '  their  causes  the  time  of  the  accruing  of  each  in- 

accrue;'    that    is,  from    the  time  the  stall m en t  of  interest;  and  at  the  same 

right  to  sue  for  a  breach  attaches.    We  time  to  permit  complete  evidence  of  the 

adhere,  therefore,  to  our  decision  in  payment  of  the  interest  to  the  makers 

Clark  V,  Iowa  City,  20  Wall.  (U.  S.)  of  the  obligation.^' 

583,  that  the  statute  of  limitations  be-  In  Kenosha  City  v,  Lamson,  9  Wall, 

gan  to  run,  under  the  Iowa  statute,  (U.  S.)  477,  it  is  held  that  a  holder  of 

from  the  time  the  coupons  respectively  coupons  which  have  been  cut  off  from 

matured.*'  the  bond  to  which  they  were  originally 

8.  Savings  Soc.  v»  New  London,  29  attached,  may  bring  suit  on  them  if 

Conn.  175;   Johnson  v.  Stark  County,  they  represent   interest   already  due, 

24  111.  75.  notwithstanding     he    be     no    longer 

Suit  I17  Guardian.  — In  Catron  v.  La  holder  of  the  bond  to  which  they  be- 

Fayette  County,  106  Mo.  659,  it  is  held  longed.     He  need  not,  if  he  declares 

that  one  may  sue  in  his  own  name  on  properly,  produce  the  bond. 
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porate  body  issuing  them.  Thus  where  a  school  board  that 
issued  certain  bonds  had,  at  the  time  of  issue,  a  separate  corporate 
existence,  an  action  on  such  bonds  is  properly  brought  against 
the  school  board,  although  since  the  issue  the  city  originally  con- 
stituting the  school  board  has  by  ^ts  increase  in  population 
become  a  city  of  a  class  in  which  a  school  board  has  not  a  sepa- 
rate corporate  existence.* 
4.  Seolaratioii,    Petition,   or    Complaiiit  —  a.  Averment     of 

Authority  —  Whon  Spoeial  Anthorlty  Should  Bo  AUogod.  —  Where  there 
is  no  general  authority  in  a  municipal  corporation  to  issue 
negotiable  paper,  the  special  authority  should  be  alleged  by  the 
plaintiff  in  an  action  on  municipal  bonds  or  coupons,  or  he  should 
allege  the  recital  of  the  bonds  in  that  respect.* 

AUogntlon  of  Ezoontlon.  — A  complaint  against  a  municipal  corpora- 
tion upon  its  bonds,  alleging  that  it,  by  its  duly  elected  and  quali- 
fied officers,  and  under  their  hands  and  seals,  executed  the  bonds, 
constitutes  a  sufficient  averment  of  the  execution  of  the  bonds.' 

1.  Atchison   Board  of  Education  v.  which  they   originally  belonged,   and 

De]  Kay,   148   U.    S.   591.      See    also  by  way  of  inducement  or  recital  this 

Knowles  v.  Board  of    Education,   33  relation  ought  to  appear  on  the  face  of 

Kan.  692.  the  declaration    or    petition."     Citing 

8.  Catron  v.  La  Fayette  County,  106  Kenosha  City  v.  Lam  son,  9  Wall.  (U. 

Mo.  659;  Donaldson  v.  Butler  County,  S.)  477. 

98  Mo.  163;  Kennard  v.  Cass  County,  ATonnost  of  Authority  of  City  to  Iisno. 

3  Dill.  (U.  S.)  147;    Thayer  v.  Mont-  — In   Texas   Water,   etc.,  Co.  v.   Cle- 

gomer^  County,  3  Dill.   (U.   S.)  389;  burne,   i    Tex.   Civ.   App.   580,   which 

Nashville  v.  Ray,  19  Wall.  (U.  S.)468;  was  a  suit  to  enforce  a  contract  by 

Hopper  z\  Covington,  118  U.  S.   148;  whtch  the  city  agreed  to  issue  and  de- 

Harshman  v.  Knox  County  Ct.,  122  U.  liver  certain  bonds,   it   was  held  that 

S.  306.  where  a  city  is  sued  on  a  contract  such 

Aetioni  on  Conponi. —  A  declaration,  as  could  have  been  lawfully  made  only 

petition  or  complaint  in  an  action  on  by  a  city  of  over   10,000  inhabitants, 

municipal  bonds    or  coupons   should  the  plaintifiF's  petition  will  be  bad,  on 

show  the  authority  for  their  issuance,  special  exception,  if  it  fails  to  allege 

Donaldson  v.  Butler  County,  98  Mo.  that  the  defendant  is  incorporated  as  a 

163;   Cotton  V,  New  Providence  Tp.,  city  of  over  10,000  inhabitants. 

47  N.J.  L.  401;  Morrison  «/.  Bernards  8.  Wiley  v.  Board   of  Education,  11 

Tp.,  36  N.  T.  L.  219.  Minn.  371. 

Aettons   Against    County.  —  In    Ken-  ATorment  of  Election,  etc.  —  Where  a 

nard  v.  Cass  County,  3  Dill.  (U.  S.)  county  by  public  statute  has  the  power 

147,  which   was  a  suit  on   municipal  to  issue  negotiable    bonds   on   certain 

coupons,  the  court  after  citing  several  conditions,  and   its   bonds   are   issued 

cases  to  the  effect  that  the  holder  of  and  in  the  hands  of  bona  fide  holders, 

such  coupons  separately  and  without  such  a  holder  is  not  bound  to  allege  in 

producing  the  bond,  said:  "  But  where  his  declaration  the    election   or  other 

the  maker  is  a  county  or  other  corpo-  facts  showing  a  compliance  with  the 

rate   body   which   has  no  inherent  or  conditions  on  which   the  issue  of  the 

general   power  to  make  such  instru-  bonds  is  authorized.     Burlington,  etc., 

ments,  and   can  make  them  only  by  R.  Co.  v,  Otoe  County,  i    Dill.  (U.  S.) 

virtue  of  special  authority,  the  princi-  338. 

pies  of  pleading  require  that  such  an-  Complaint  Keed  Kot  Show  Booord  of 
thority  should  appear  either  by  distinct  Election.  —  In  an  action  on  municipal 
averment  of  the  special  act  conferring  bonds,  if  the  complaint  avers  the  hold- 
it,  or  by  stating  the  recital  of  the  bond  ing  of  the  election  made  necessary  bj 
in  that  respect.  The  coupons,  though  statute  to  the  issuing  of  such  bonds,  it 
detached,  are  related  to  the  bonds  to  need  not  aver  that  a  record  of  the  elec- 
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iMiuuioe  for  AuthoriBod  PurpoM.  —  It  should  appear  that  the  bonds 

were  issued  for  some  authorized  purpose  or  object.* 

tion   was   made.     Wiley   v.   Board  of  proved  by  the  township  committee  or 

Education,  ii  Minn.  371.  the  judge  of  the  Circuit  Court.    The 

ATerment  of  Power  to  Sabioribo.  —  In  bonds  are  to  be  filed  with  the  township 

Weil  V,  Greene  County,  69  Mo.  281,  it  is  clerk.     The  giving  of  such  security  and 

held  that  in  an  action  on  bonds  issued  its  due  approval  are  evidently  conditions 

to  pay  a  subscription  by  a  county  to  a  without  the  performance  of  which  the 

railroad  company,  every  essential  ele-  commissioners  acquired  no  power  to 

ment  of  the  power  given  to  the  county  do  aught  to  bind  the  township,  and  the 

to  make  such  a  subscription  must  be  declaration  should  aver  that  such  acts 

stated  in  the  petition.  were  done  as  were  essential  to  endow 

Averment  of  Power  to  iMue  Bailroad  them  with  power  to  issue  the  obliga- 
Aid  Bonds. —  In  a  suit  on  obligations  tions  in  question." 
issued  under  the  "Act  to  authorize  cer-  DelMt  Cured  by  Answer.  —  In  Donald- 
tain  towns  in  the  counties  of  Somerset,  son  v,  Butler  County,  98  Mo.  163, 
Morris,  Essex,  and  Union,  to  issue  which  was  an  action  upon  a  municipal 
bonds  and  take  stock  in  the  Passaic  coupon,  the  court,  while  holding  that 
Valley  and  Peapack  Railroad  Com-  the  petition  should  show  authority  for 
pany,"  approved  April  9,  1868,  the  the  issuance  of  the  instruments  in  suit, 
declaration  must  show  that  the  com-  said:  "  The  petition  in  this  case  is  so 
missioners  who  issued  the  bonds  were  defective  that  it  would  not  support  a 
appointed  and  had  given  security  in  judgment  as  against  a  motion  in  ar- 
the  manner  provided  by  the  act;  and  rest,  unless  aided  by  the  answer.  The 
that  the  consent  of  such  a  proportion  question  then  is,  whether  the  answer 
of  the  taxpayers  of  the  town  had  been  cures  the  defect?  It  denies  that  plain- 
given  and  evidenced  in  the  manner  re-  tiff  is  a  holder  of  the  coupons  for 
quired  by  the  act  for  the  issue  of  the  value,  and  denies  that  defendant  is, 
obligations;  and  in  general  must  show  or  ever  was,  liable  for  the  payment  of 
the  power  of  the  commissioners  to  the  coupons.  It  alleges  that  the  bonds 
issue  the  obligations.  Cotton  v.  New  were  satisfied  and  defendant  released 
Providence  Tp.,  47  N.  J.  L.  401.  In  from  the  payment  of  them  before  they 
this  caoc  the  court  said:  "  It  is 'first  became  due  and  before  the  plaintiff  be- 
insisted  that  the  declaration  does  not  came  possessed  of  the  coupons,  and  in- 
show  that  the  commissioners,  who  by  ferentially  charges  him  with  notice  of 
the  act  are  authorized  to  issue  bonds,  these  alleged  facts.  The  bonds  are 
were  appointed  in  the  prescribed  man-  spoken  of  as  public  securities  of  the 
ner.  AH  that  is  averred  on  the  sub-  county  prior  to  the  alleged  discharge 
ject  is,  that  the  bond  was  signed,  etc.,  of  the  county  from  liability  thereon, 
by  two  commissioners  '  appointed  for  Construing  this  answer  as  a  whole,  we 
that  purpose.'  By  whom  or  how  they  take  it  to  admit  that  the  bonds  were 
were  appointed  does  not  appear.  But  valid  at  their  inception,  but  to  claim 
the  act  gives  authority  only  to  com  mis-  that  they  ceased  to  be  of  any  validity 
sioners  appointed  by  the  Circuit  Court  by  reason  of  the  discharge  which  was 
of  the  county.  The  power  to  appoint  made  matter  of  record  in  the  county 
is  not  one  ordinarily  exercisable  by  court.  Not  that  the  answer  makes  ex- 
that  court;  it  is  to  be  exercised  only  pressly  any  such  admission,  but  that 
on  a  specified  application.  On  the  prin-  it  is  necessarily  implied  from  what  is 
ciple  settled  in  Morrison  v.  Bernards  stated.  This  being  so  it  cures  the  de- 
Tp.,  36  N.  J.  L.  21^,  it  is  plain  that  the  feet  in  the  petition.  Garth  v.  Caldwell, 
declaration  is  in  this  respect  defective,  72  Mo.  622." 

and  that  it  ought  to  show  that  the  com-  Seal  Prima  Fade  Evidence  of  Authority, 

missioners  were  in  fact  appointed  in  the  —  In  an  action  upon  the  bond  of  a  mu- 

mannerby  the  act.  It  is  next  urged  that  nicipal  corporation,  the  corporate  seal 

the  declaration  fails  to  show  the  author-  is  prints  facie  evidence  of  its  authority 

ity  of  the  commissioners  in  another  re-  to  execute  it.     Parkinson  v.  Parker,  85 

spect.  The  act  provides  that  before  the  Pa.  St.  313 

commissioners  can  discharge  any  duty  1.  Thayer  v,  Montgomery  County,  3 

under  the  act  they  shall  give  bond  to  Dill.  (U.  S.)  389;  Hopper  v.  Covington, 

the  township  whose  obligations  they  118  U.  S.  148. 

are  to  issue,  with  security  to  be  ap-  Kegotiablo  Bond  XMued  by  Town.  —  In 
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Pow«r  Yeftod  by  0«n«nl  I*w.  —  Where  the  power  to  issue  bonds 
exists  in  a  municipal  corporation  under  a  general  law,  such  power 
need  not  be  set  forth  by  the  plaintiff  in  an  action  on  such  bonds.^ 

b.  Averment  of  Registration.  —  Where  an  act  requires 

bonds  of  a  municipal  corporation  to  be  registered  and  such  regis- 
tration to  be  certified  thereon,  and  declares  that  no  bond  shall 
be  valid  unless  registered,  an  averment  of  such  registration  is  essen- 
tial in  an  action  on  such  bonds.' 

c.  Averment  of  Name  of  Bonds.  —  Where  by  the  act  author- 
izing the  issue  of  municipal  bonds  the  provision  respecting  the 
name  of  the  bonds  is  not  made  essential  to  their  validity,  it  is  not 
necessary  in  a  declaration  upon  such  bonds  to  aver  that  they  were 
so  denominated.' 

an  action  upon  a  negotiable  bond  is-  necessary  to  enable  the  court  to  judj^e 

sued  by  a  town  authorized  by  the  pub-  for  itself  whether  that  conclusion  of 

lie  laws  of  the  state  to  issue-such  bonds  law  has  any  foundation  in  fact."     Cit- 

for  certain  purposes  only,  a  declaration  ing  Pumpelly  v.  Green  Bay,  etc..  Canal 

alleging  that  the  defendant  is  a  mu-  Co.,   13  Wall.  (U.  S.)  175;    Cragin  v. 

nicipal  corporation,  existing  under  the  Lovell,  109  U.  S.  194;  Kennard  v.  Cass 

laws  of  the  state,  with  full  power  and  County,  3   Dill.   (U.   S.)   147;  Broome 

authority  pursuant  to  those  laws  to  v.   Taylor,   76  N.    Y.    564;    Cotton  v. 

execute  negotiable  commercial  paper,  New    Providence    Tp.,  47    N.    J.    L. 

and    that    pursuant  to  those   laws  it  401. 

executed  the  bond  sued  on,    without  1.  Ring  v.  Johnson  County,  6  Iowa 

showing  for  what  purpose  the  bond  265. 

was  made,  is  bad  on  demurrer.     Hop-  8.  Rah  way  Sav.  Inst.  v.  Rah  way,  53 

per  V,  Covington,  118  U.  S.   148.     In  N.J.  L.  48;  Morrisons.  Bernards  Tp., 

this  case  the  court  said:    '*  A  demurrer  36  N.  J.  L.  219;    Cotton  z.  New  Provi- 

admits   only    facts,    and    facts    well  dence  Tp.,  47  N.  J.  L.  401. 

pleaded.    The  town  having  but  a  lim-  Avennent  of  C«rtiflea1don  of  Begistra- 

ited  authority  to  issue  bonds  for  certain  tlon.  —  In  Rahway  Sav.  Inst.  t/.  Rah- 

purposes,  it  IS  not  enough  for  the  plain-  way,  53  N.  J.  L.  52.  the  court  said: 

tiff  to  aver  in  general  terms  that  the  "  When   an   act  required   bonds  of  a 

town  was  authorized  to  issue  the  bonds  public  corporation  to  be  registered  in 

in  suit;    but  he  must  state  the  facts  the    county    clerk's    oflSce,    and    such 

which  bring  the  case  within  the  special  registration  to  be  certified  thereon,  and 

authoritv.     There  is   nothing  in   this  declared  that  no  bond  should  be  valid 

declaration,  or  in  the  copies  of  instru-  unless  registered,  it  was  held  that  an 

ments  annexed  to  and  made  part  of  it,  averment  of  such  registration  was  es- 

which  shows,  or  has  any  tendency  to  sential    in  a  declaration  on  a  bond, 

show,  for  what  purpose  the  bonds  were  Morrison  v,  Bernards  Tp.,  36  N.  J.  L. 

made.     The  averment,  that  the  defend-  219.     But  an  omission  to  aver  that  the 

ant  is  a  municipal  corporation  under  registration  had  been  certified  on  such 

the  laws  of  Indiana,  *  with  full  power  a  bond  was  held  not  to  be  objection- 

and  authority,  pursuant  to  the  laws  of  able,  because  the  act  did  not  declare 

said  state,  to  execute  negotiable  com-  the  bonds  to  be  invalid  if  not  so  certi- 

mercial  paper,'  if  understood  as  alleg-  fied.     Cotton  v.  New  Providence  Tp., 

ing  a  general  power  to  execute  nego-  47  N.  J.  L.  401." 

tiable  commercial  paper,  is  inconsistent  8.  Rahway  Sav.  Inst.  v.  Rahway,  53 
with  the  public  laws  of  the  state,  of  N.  J.  L.  48.  In  this  case  the  act  pro- 
which  the  courts  of  the  United  States  vided  that  the  bonds  were  to  be  de- 
take  judicial  notice.  The  averment,  nominated  on  their  face  *'  Rahway 
that  the  bonds  held  by  the  plaintiff  City  Water  Bonds."  It  was  held  that  as 
were  executed  pursuant  to  the  laws  of  such  denomination  was  not  made  es- 
the  state,  is  but  a  statement  of  a  con-  sential  to  the  validity  of  the  bonds,  it 
elusion  of  law,  which  is  not  admitted  was  not  necessary  to  aver  in  a  declara- 
by  demurrer.  The  declaration  is  fa-  tion  upon  such  bonds  that  they  were 
tally  defective  for  not  stating  the  facts  so  denominated;  but,  if  necessary,  an 
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d.  Averment  that  Bond  Was  Taken  at  Par.  —  In  an 

action  on  a  municipal  bond  taken  in  payment  of  a  municipal  debt, 
it  is  not  necessary  for  the  plaintiff  to  aver  that  such  bond  was 
taken  at  par.^ 

e.  Negation  of  Overissue.  —  In  an  action  on  bonds  issued 

by  a  county  under  an  act  limiting  the  total  amount  to  be  issued, 
where  the  sum  sued  for  is  le^  than  the  limitation,  the  plaintiff 
need  not  deny  that  there  was  an  overissue ;  this,  if  true,  being 
matter  of  defense.* 
/.  Identification  of  Coupon.  —  In  declaring  on  coupons, 

while  it  is  not  necessary  -to  produce  the  bonds,  it  would  seem  to 
be  advisable  that  the  instruments  in  suit  should  be  identified  on 
the  face  of  the  declaration,  petition,  or  complaint,  by  the  number 
of  the  bonds  as  well  as  by  the  date,  amount,  time  of  payment, 
etc.,  of  the  coupons  themselves,  thus  diminishing  the  danger  that 
the  same  instrument  may  be  more  than  once  put  in  suit.' 

5.  AnflWer  —  Vil  Debet  and  Kon  Est  Fketnm.  —  To  a  suit  on  its 
bonds,  a  municipal  corporation  may  properly  plead  both  nil  debet 
and  fton  est  factum^  since  there  is  apparently  no  inconsistency  in 
such  pleas.* 

Denial  of  PUintUf  •  Ownenhip.  —  In  a  suit  upon  the  coupons  of  rail- 
road bonds  issued  by  a  county,  payable  both  bonds  and  coupons 
by  these  terms,  to  the  bearer,  where  the  declaration  alleges  that 

avetment  that  the  bonds  were  writings  failure  to  pay  the  semi-annual  instal- 

denominated    "  Rahway    City    Water  ment  of  interest  for  which  suit  was 

Bonds  *'  is  sufficient.  brought.      The    declaration    likewise 

1.  Wiley  V.  Board  of  Education,  ii  contained,  immediately  after  the  re- 
Minn.  371.  In  this  case  the  court  said:  cilal  of  the  said  acts  of  the  legislature 
"  If  it  should  be  held  that  the  board  and  the  ordinances  of  the  town,  the 
was  limited  in  disposing  of  these  bonds,  following  general  averment :  "And  so 
to  sell  them  at  par,  it  must  be  set  up  as  the  plaintiffs  aver  that  all  of  the  said 
matter  of  defense,  and  cannot  be  taken  ten  bonds  and  interest  notes  or  couoons 
advantage  of  on  demurrer  to  the  com-  thereto  attached  were  lawfully  made, 
plaint."  executed,   sold  and  delivered   by   the 

8.  Catron  v.  La  Fayette  County,  106  said  town  of  Point  Pleasant  to  the  said 

Mo.  650.  Point  Pleasant  &  Ohio  River  Rjtilroad 

Snffloient  Denial  of  Overinae.  —  Even  Company."     It  was  held  that  while 

if  such  overissue  were  not  a  matter  of  the  declaration   does  not    specifically 

defense,  an  averment  in  the   petition  allege  a  compliance  with  the  section  of 

that  the  bonds  were  duly  issued  would  the  constitution  limiting  municipal  in- 

be  sufficient.     Catron    v.   La   Fayette  debtedness  yet  it  contains  enough  to 

County,  106  Mo.  659.  make  for  the  plaintiffs  a  prima  facie 

Averment  at  to  Lhnltatlon  of  Indebted-  case  entitling  them  to  recover;  and  if 

noM.  —  In  Brown  tf.  Point  Pleasant,  36  the  defendant   wished    to  set  up  the 

W.  Va.  290,  which  was  an  action  of  as-  defense  of  the  unconstitutionality  of 

sumpsit  to  recover  on  unpaid  coupons,  the  issuance  of  the  bonds,  it    should 

the    declaration   under  which  a  trial  have  done  so  by  proper  pleading,  and 

was  had  set  out  the  ordinances  of  the  have  sustained  the  issue  by  proper  and 

town,   and   the  vote  of  the   qualified  sufficient  evidence, 

voters;  also  an  exact  copy  of  one  of  the  8.  Kennard  t;.  Cass  County,  3  Dill, 

bonds  sued  upon,  which  bond  recited  (U.  S.)  147. 

the  acts  of  the  legislature  by  authority  4.  Grand  Chute  v.  Winegar,  15  Wall. 

of  which  it  was  issued,  the  delivery  to  (U.  S.)  355.     See  also  as  to  plea  of  turn 

the  railroad  company  and  the  purchase  est  factum  by  a  municipal  corporation, 

for  value  by  the  complainants,  and  the  Coler  v.  Cleburne,  131  U.  S.  162. 
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the  plaintiff  is  owner,  holder,  and  bearer  of  the  coupons,  a  plea 
that  the  plaintiff  was  not,  either  at  the  time  when  the  declaration 
or  when  the  plea  was  filed,  the  owner,  holder,  or  bearer,  is  a 
traverse  of  a  material  allegation,  and  though  faulty  as  argumenta- 
tive, will  be  held  good  on  general  demurrer.* 

VoDMiiipUaiioe  with  Btotutorj  Fomuaitiaf.  —  In  a  suit  against  a  munici- 
pal corporation  by  a  bona  fide  holder  of  its  bonds,  whose  title 
accrued  before  maturity,  the  defendant  cannot  show,  by  way  of 
defense,  if  the  legal  authority  of  the  corporation  to  issue  the 
bonds  is  sufficiently  comprehensive,  a  want  of  compliance  on  its 
part  with  formalities  required  by  the  statute  authorizing  the 
issue  of  the  bonds,  or  show  fraud  by  its  own  agents  in  issuing 
them.* 

6.  Enforcement  of  Judgment  —  By  XandMiiiii.  —  After  the  validity 
of  municipal  bonds  has  been  established  by  suit  and  judgment, 
mandamus  will  issue  to  compel  the  payment  of  such  bonds  or 
coupons.' 

lU  Febexal  Jubisbictiov  nr  Actioks  ov  Huhicipal  SECxnuTise 

—  Aetion  by  Vonrafidmt.  —  An  action  on  municipal  orders  or  warrants 
may  be  maintained  by  a  nonresident  owner  in  the  federal  courts, 
where  the  amount  is  sufficient  to  invoke  their  jurisdiction,  and 
where  the  municipal  corporation  issuing  such  orders  or  warrants 
might  have  been  sued  in  the  state  court.* 

Bemedj  in  Stote  Court.  —  Where  the  plaintiff  is  otherwise  entitled 
to  relief  in  the  federal  courts,  he  will  not  be  debarred  therefrom 

1.  Pendleton  County  v.  Amy,  13  baum  v.  Bauer,  120  U.  S.  450;  Riggs 
Wall.  (U.  S.)  297.  V,  Johnson  County,  6  Wall.  (U.  S.)  166; 

2.  Grand  Chute  v,  Winegar,  15  Wall.  Greene  County  v.  Daniel,  io3  U.  S. 
(U.  S.)  355.  See  also  Woods  v.  Law-  187;  Osborne  v,  Adams  County,  7  Fed. 
rence  County,  I  Black  (U.  S.)  386;  Mer-  Rep.  441;  Jordan  v,  Cass  County,  3 
cer County  V.  Hacket,  i  Wall.(U.  S.)83;  DiU.  (U.  S.)  185;  Davenport  v.  Dodge 
Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  County,  105  U.  S.  237;  Smith  v,  Bour- 
175;   Meyer  v,  Muscatine,  i  Wall.  (U.  bon  County,  127  U.  S.  105. 

S.)  384.  Writ  Will  Only  Coniauuid  DlMharg*  of 

8.  Heine  v.  Levee  Com*rs,  19  Wall.  Legal  Duty.  —  In  Jordan  t^.  Cass  County, 

(U.  S.)  655;   Jordan  v.  Cass  County,  3  Dill.  (U.  S.^  185,  it  is  held  that  upon 

3    Dill.   (U.   §.)   185 ;    Queensbury   v.  a  judgment  m  an  action  on  coupons  of 

Culver,    19    Wall.    (U.    S.)    83.      See  municipal  bonds  in  the  federal  court, 

article  Municipal  Corpokations,  IIL  the  writ  will  only  compel  the  levy  and 

Judgments^  2.  Enforcement^  ante^  p.  244  collection  of  the  special  tax  provided 

et  seq,;    also   IV.  Alandamus    Against^  by  the  statute  as  the  means  to  pay  the 

Municipal  Corporations ^  ante ^^,  2^1  etseq,  bonds  and  interest  thereon.     See  also 

Federal  Jvriidietion  —  Prior  Jodgmont  Carroll  County  v.  U.  S.,  18  Wall.  (U. 

Boqnired.  —  In  order  that  the  holder  of  S.)  71. 

municipal  securities  may  apply  in  the  4.  Carroll  County  v.  U.  S.,  18  Wall, 

federal  courts  for  a  mandamus  to  com-  (U.   S.)    71;    Aylesworth     v.    Gratiot 

pel  the  levy  and  collection  of  taxes  to  County,  43  Fed.  Rep.  350;   Thompson 

pay  such  municipal  securities,  he  must  v.  Searcy  County,  57  Fed.  Rep.  1030; 

first  obtain  a  judgment  of  law  estab-  Lyell  v,  Lapeer  County,  6  McLean  (U. 

lishing  the  amount  and  validity  of  his  S.)  446. 

debt.     Heine    v.    Levee    Com'rs,    19  Aetion   by  HoUar.  —  Where    county 

Wall.  (U.  S.)  655;  Queensbury  v,  Cul-  orders  are  held  to  be  negotiable  instru- 

ver,  19  Wall.  (U.  S.)83;   Bath  County  ments  in  the  sense  that  suit  may  be 

V,  Amy,  13  Wall.  (U.  S.)  244;   Rosen-  brought  upon  them  by  the  holder,  the 
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by  reason  of  the  fact  that  his  remedy  in  the  state  court,  upon  the 
same  cause  of  action,  would  be  of  a  character  which  the  federal 
courts  are  not  entitled  to  administer.* 

Mandamni.  —  Upon  the  rendition  of  the  judgment  in  such  an 
action  a  writ  of  mandamus  may  issue,  on  application  of  the  plain- 
tiff, to  compel  the  proper  officers  of  the  municipal  corporation 
to  perform  their  duty  in  the  satisfaction  of  such  judgment.* 

Transfer  for  Purpoee  of  Snit.  —  A  recovery  cannot,  however,  be  had 
in  a  United  States  court  on  bonds  or  coupons  transferred  to  the 
plaintiff  by  citizens  of  the  state  in  which  the  municipal  corpora- 
latter  may  sue  in  the  federal  courts,  issued  by  it,  it  must  appear  that  it  was 
even  though  such  court  would  not  have  the  duty  of  the  officers  of  such  corpora- 
jurisdiction  of  an  action  by  the  assignor,  tion  to  levy  such  special  tax.  Carroll 
Aylesworth  v.  Gratiot  County,  43  Fed.  County  v.  U.  S.,  18  Wall.  (U.  S.)  71; 
Rep.  350.  Cowles  v.  Mercer  County,  7  Wall.  (U. 

Warrant  Payable  "to  A  B  or  Bearer."    S.)  118;  Vincent  v.  Lincoln  County,  30 

—  In  Thompson  v,  Searcy  County,  57    Fed.  Rep.  749. 

Fed.  Rep.  1030,  it  is  held  that  '*  a  war-  BegardleeeofCltiienilLip  of  Prior  Holder, 
rant  made  payable  'to  A  B  or  — A  suit  on  a  municipal  bond  may  be 
bearer  '  is  for  all  practical  purposes,  brought  in  a  United  States  court  by  an 
and  in  legal  effect,  the  equivalent  of  assignee,  notwithstanding  the  fact  that 
one  made  payable  simply  to  bearer,'  a  suit  could  not  have  been  prosecuted 
and,  under  the  Judiciary  Act  of  March  in  such  court  if  no  assignment  had 
3,  1887,  an  assignee  may  maintain  an  been  made.  New  Providence  v.  Hal- 
action  in  the  national  courts  on  a  war-  sey,  117  U.  S.  336;  Ackley  School  Dist. 
rant  drawn  in  one  form  as  well  as  the  v.  Hall,  113  U.  S.  135. 
other,  if  the  other  requisite  jurisdic-  Statutes  Limiting  Jnrisdiotion  Hot  Ap- 
tional  facts  appear."  See  generally  on  pUeable.  —  In  Cowles  v.  Mercer  County, 
this  subject  article  Negotiable  In-  7  Wall.  (U.  S.)  118,  which  was  an 
STRUMENTs.  action  on  county  bonds,  where  it  was 
EfBMt  of  Statute  Requiring  Presentation,  argued  that  counties  in  Illinois  were 

—  In  Thompson  v,  Searcy  County,  57  exempted  by  the  law  of  their  organiza- 
Fed.  Rep.  1030,  it  was  held  that  the  tion  from  suit  elsewhere  than  in  the 
Arkansas  statute  providing  that  all  circuit  courts  of  the  county,  it  was  held 
persons  having  demands  against  a  that  the  statutes  of  a  state  limiting  the 
county  must  present  them  to  the  county  jurisdiction  of  suits  against  counties  to 
court  for  allowance,  and  repealing  all  circuit  courts  held  within  such  counties 
previous  acts  authoridng  counties  of  can  have  no  application  to  courts  of 
the  state  to  be  sued,  does  not  deprive  the  national  government.  See  also 
nonresident  creditors  of  a  county  of  Vincent  v.  Lincoln  County,  30  Fed. 
their  right  to  sue  the  county  in  the  Rep.  749,  in  which  the  court  said: 
national  courts,  when  the  amount  is  *'  Upon  the  first  point  urged,  that  sec- 
sufficient  to  invoke  their  jurisdiction.  tion  19  of  the  act  under  which  these 

1.  Aylesworth  v.  Gratiot  County,  43  bonds  were  issued  imposes  a  limitation 
Fed.  Rep.  350.  upon  the  holder  to  sue  only  in  the  state 

2.  Aylesworth  v.  Gratiot  County,  43  court,  the  case  of  Home  Ins.  Co.  v. 
Fed.  Rep.  350;  Carroll  County  v.  U.  Morse,  20  Wall.  (U.  S.)  445,  is  a  com- 
S.,  18  Wall.  (U.  S.)  71.  plete  answer.     If  that  was  the  object 

Writ    Does   Kot  Create  a   Duty.  —  A  and  purpose  of  that  section,  it  is  void, 

mandamus  from  the  federal  court  will  since  the  state  cannot  directly  or  indi- 

not,   however,  be  awarded  to  compel  rectly  control   the  jurisdiction  of  the 

officers  of  a  municipal  corporation  to  do  national    courts,   nor  can   it  limit  or 

any  act  which  they  are  not  authorized  control  the  rights  of  parties   to   bring 

to  do  by   the  laws  of  the  state  from  suits  therein." 

which  they  derive  their  powers,  and  in        Action  by  Assignee  of  Munieipal  Bond. 

order  that  such  writ  may  issue  to  com-  —  In  Porter  v.  Janesville,  3, Fed.  Rep. 

pel  the  levy  of  a  special  tax  to  satisfy  617,  it  was  held  that  under'  section  i, 

a  judgment  against  a  municipal  cor-  c.    137,    Act    of    March    3,    1875,    the 

poration    in    an  action    on    warrants  assignee  of  a  municipal  bond  may  sue 
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tion  issuing  such  bonds  is  situated,  for  the  mere  purpose  of  being 
sued  on  in  a  federal  court.* 

IV.  Bill  ik  Eqttitt  to  Cahobl  Obdxbs  ob  Wab&ahts.  —  A  bill 

in  equity  may  be  maintained  by  a  municipal  corporation  to  cancel 
orders  or  warrants  issued  contrary  to  law.* 

y.  iHJxnrcTiOHS  to  BssTiiAnr  Lssirx  of  Wabbahts.  —  Where  no 

authority  exists  in  a  municipal  corporation  to  issue  scrip  or  war- 
rants, such  an  act  is  ultra  vires  and  may  be  restrained  by  a  bill  to 
enjoin  such  issue  filed  by  a  taxpayer  in  his  own  name.' 

thereon  in  the   United  States  Circuit  pons  he  would  pay  him  fifty  per  cent 

Courts,  where  it  is  a  simple  acknowl-  of  the  amount  collected  from  the  cor- 

edgmentof  indebtedness,  and  a  promise  poration.     The  new  holder  thereupon 

to  pay  a  certain  sum  of  money  at  a  brought  suit  in  his  own  name  on  the 

time  certain,  without  condition.  coupons,  against  the  municipal  corpora^ 

1.  New   Providence    i/.   Halsey,    117  tion,  in  the  Circuit  Court  of  the  United 

U.  S.  336;  Farmington  v.  Pillsbury,  114  States.       It   was   held    that    this    was 

U.  S.  138;    Bernards  Tp.  v.  Stibbins,  within  the  prohibition  of  section  5,  Act 

109  U.  S.  341.  of  March  3,   1875,  18   Stat.  472,  as  to 

Action  on  TraniiBrTod  Ckraponi.  —  After  parties  improperly  or  collusively  made 
a  decision  by  a  state  court  that  certain  for  the  purpose  of  creating  a  case  cog- 
bonds  issued  by  a  municipal  corpora-  nizable  by  a  Circuit  Court  of  the  United 
tion  were  void  as  issued  under  an  un-  Slates.  Farmington  v.  Pillsbury,  114 
constitutional  act,  several  bondholders,  U.  S.  138. 

citizens  of  the  state,  cut  the  coupons  8.  Pulaski  County  v,  Lincoln,  9  Ark. 

from  their  bonds,  and  transferred  them  320.      See     also    Webster  County  v. 

to  a  citizen  of  another  state,  who  gave  Taylor,     19     Iowa     117;     Weaver    v. 

totheagentof  the  owner  of  the  coupons  Cherry,  8  Ohio  St.  564.     And  consult 

a  note  of  hand  for  much  less  than  the  article     Rkscission      and     Cancella- 

face   value  of    the    coupons,   and    an  tion. 

agreement  that  if  he  should  succeed  in  8.  Colbum  v.  Chattanooga,  (Tenn.) 

collecting  the  full  amount  of  the  cou-  17  Am.  L.  Reg.  N.  S.  191. 
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See  article  HOMICIDE,  vol.  to,  p.  106. 


MUTUAL  BENEFIT  ASSOCIATIONS, 

See  article  INSURANCE,  vol.  11,  p.  375. 


NAMES. 

By  John   Lbhiiaii, 


I  BlTDTITIOV  AVD  VATirBB,  2/1. 

n.  DSSIOKATIOK  OF  VA][S8»  2/2. 

1.  Necessity  to  Designate  Names^  272. 

2 .  Full  Name^  273. 

3.  Initials^  273. 

4.  Middle  Name  or  Initial^  275. 

5.  Names  in  Common  Use  and  Assumed  Names^  277. 

a.  Designation  by  Assumed  Name  Sufficient^  277* 

b.  Replication  to  Plea  of  Misnomer^  278. 

6.  Name  Unknown  —  Fictitious  Name^  279. 

a.  In  Criminal  Prosecutions^  279. 

b.  In  Civil  Actions^  280. 

7.  Alic^  DictuSy  281. 

8.  Misnomer  in  Written  Instruments ^  281. 

9.  Repetition^  Repugnancy ^  and  Variance ^  284. 

a.  Reference  from  One  Count  to  Another^  284. 

b.  Repugnancy  and  Variance^  284. 
10.  Idem  Sonans^  288. 

XI.  Names  of  Same  Original  DertvcMon^  288. 

12.  Additions^  288. 

a.  Generally^  288. 

^.  yunior  and  Senior ^  289^ 

13.  Foreign  Names^  291. 

14.  Married  IVomen^  292. 

15.  Identity  of  Names y  292.  ' 

16.  /«  Actions  on  ^udgments^  293. 

17.  Consistency  Throughout  ProceeHngs^  993. 

m  Ohavgs  of  Vaxs,  293. 

1.  Effect  of  ChangCy  293. 

2.  Proceedings  for  Change  of  NamCy  294. 
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IV.  EwBOT  OF  HiraroxsB — Objbotiov8»  295. 

1.  How  and  When  Objections  Made^  295. 

a.  In  General^  295. 

b.  Variance  Between  Writ  and  DeclarcUion^  297. 
e.   Waiver  of  Objection^  298. 

\\  In  General^  298- 
21  In  Criminal  Cases^  209. 

J3)  -fiy^r/  of  Misnonur  When  Defendant  Does  Not 
Appear^  300. 
d.  Province  of  Court  and  yury^  302. 

2.  Sufficiency  of  Plea  of  Misnomer^  303. 

3.  Amendment^  304. 

CROSS-REFERENCES. 

For  Abbreviations,  §ee  article  ABBREVIATIONS^  vol.  i,  p.  42. 
Amendment  of  Names  Generally^  see  article  AMENDMENTS^ 

vol.  I,  p.  458. 
Names  in  Assignments  of  Error^  see  article  ASSIGNMENT  OF 

ERRORS,  vol.  2,  p.  920. 
Names  of  Corporations^  see  article  CORPORATIONS^  vol.  5, 

P-  52. 
As  to  Indictments^  Informations,  and  Complaints,  see  article  INDICT* 

MENTS,  INFORM  A  TIONS,  AND  COMPLAINTS,  vol. 
10,  p.  344. 
Judgments,  see  article  JUDGMENTS,  vol.  11,  p.  948  et  seq. 
See  also  generally  articles  DEFINITENESS  AND  CER- 
TAINTY IN  PLEADINGS,  vol.  6,  p.  257;  VERDICT; 
WARRANTS  J  PROCESS;  and  other  specific  titles,  as 
FORGERY,  vol.  9,  p.  598;  LARCENY,  vol.  12,  p.  960. 

L  Detivitiov  avd  Vatitbb.  —  Names  are  the  indicia  bv  which 
persons  are  distinguished  from  each  other  and  identified.* 

Biatiiiotioii  Between  Christiaii  Vame  and  Somame.  —  Anciently  it  was  con- 
sidered that  the  defendant  could  not  take  advantage  of  a  mistaken 
surname^  though  he  might  of  a  mistaken  Christian  name,  but 
modem  decisions  make  no  such  distinction.' 

1.  Washiiiffton  v.  State,  68  Ala.  87;  one,  and  he  was  never  known  by  it. 

People  V,  Dick,  37  Cal.  277;  People  v.  Lord  Chief  Justice  Hale  states  the  law 

Kelly,  6  Cal.  211;  Minor  v.  State,  63  as  Hawkins  does  and  refers  to  some  very 

Ga.  320;  Gordon  v.  State,  59  Ind.  77;  old  authors,  the  correctness  of  which  he 

Vernon  Ins.  Co.  v.  Glenn,  13  Ind.  App.  questions,  and.remarks  that  it  is  always 

340;  Talbottv.  Hale,  72lnd.  i;  Skelton  safest  to  allow  the  plea  of  misnomer, 

V.  Sackett,  91  Mo.  379;  Herf  v.  Shulze,  both  as  to  the  surname  and  Christian 

10  Ohio  265;    Gordon  v.   Holiday,   x  name."    The  reason  for  the  distinction 

Wash.  (U.  S.)  289.  between  the  one  name  and  the  other 

8.  "Hawkios  leys  it  down  that  a  de-  must  have  been  upon  some  refinement 

fendant  cannot   take  advantage  of  a  of  reasoning  which   has   become  an- 

mistaken  surname  in  the  indictment,  tiquated  and  obsolete,  and  no  such  dis- 

thouflfh  he  may  of  a  mistaken  Christian  tinction  is  now  recognized.     Lynes  v, 

name;  thouffh  the  surname  by  which  he  State,    5    Port.  (Ala.)  240.      See  also 

is  described  hath  no  affinity  with  his  true  Washington  v.  State,  68  Ala.  85 ;  People 
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IL  DE8IOKATI0V  OF  Vambs  —  L  Vaoeiiity  to  Badgnate  Vamei.  — 

The  PlaintUff  Name  must  be  set  out  in  his  pleading,  though  it  would 
seem  that  this  may  be  done  in  the  title.* 

The  DefendAnVf  Kame.  —  One  cannot  be  brought  before  the  court 
unless  a  cause  is  set  out  against  him,'  for  which  purpose  a  mere 
relative  description,  without  giving  a  name,  is  insufficient.'  On 
the  other  hand,  it  is  held  that  a  description  following  the 
incorrect  designation  of  a  name  may  be  sufficient  to  obviate  the 
effect  of  the  incorrect  designation.* 

V,  Kelly,  6Cal.  211;  Herf  v.  Shulze,  10  from  an   order  denying  a  motion  to 

Ohio  263;   State  v.  Lore y,  2  Brev.  (S.  vacate  judgment,  it  was  held  that  while 

Car.)  395.  there  was  an  irregularity,  under  the 

1.  Shaw  V,  Adams,  2  Tex.  App.  Ciy.  provision   of    the   code   requiring  the 

Cas.  §  178.  summons  to  contain  the  name  of  each 

The  Stats.  —  A  complaint  entitled  party,  or  as  much  of  his  or  her  name 
"  The  State  of  Colorado,  plaintiff,"  in-  as  is  known,  adding  in  that  case  a  de* 
stead  of  "  The  People  of  the  State  of  scription  identifying  the  person  in- 
Colorado,"  in  which  latter  name  all  pro-  tended,  the  defect  was  amendable  and 
cess  is  required  by  the  Constitution  to  did  not  deptive  the  plaintiff  of  the  right 
run,  was  held  sufficient,  it  being  held  to  a  judgment  nor  entitle  the  defendant 
to  mean  the  whble  people  united  in  one  to  have  it  vacated  after  it  had  been  en- 
body  politic,  and  the  two  expressions,  tered.  In  this  case  the  complaint  was 
therefore,  being  equivalent.  Brown  v,  amended  after  it  had  been  served. 
State,  5  Colo.  409,  citing^  Penhallow  v,  "The  Helii  of  A  B"  is  not  a  sufficient 
Doane,  3  Dall.  (U.  S.)  93.  designation  of  persons  to  make  tbem 

In  Titie.  —  The  title  of  a  cause  is  parties.     Reynolds  v.  May,  4  Greene 

sometimes  made  a  part  of  the  petition  (Iowa)  283;  Kerlee  v.  Corpening,  97  N. 

or  complaint,  rendering  it  unnecessary  Car.  330. 

to  set  out  the  names  of  the  parties  ''Et  AL"  following  a  name  is  not  a 

otherwise  than  in  the  title.    Stubendorf  sufficient  designation  of  persons  other 

V,  Sonnenschein,  11  Neb.  235;  King  v.  than  the  one  whose  name  is  set  out. 

Bell,  13  Neb.  409;  Cosby  v.  Powers,  137  Lyman  v.    Milton,  44  Cal.  630.    See 

Ind.  695;  Lowry  V.  Dutton,  28  Ind.  473.  also  Yarish  v.  Cedar  Rapids,  etc.,  R. 

See  article  Complaints  and  Petitions  Co.,    72    Iowa    556;    Carskadden    v, 

IN  CoDK  Pleading,  vol.  4,  p.  592.  M'Ghee,  7  W.  &  S.  (Pa.)  140. 

8.  McKinlay  v.  Tuttle,  42  Cal.  573.  4.  Thus,   a  notice  was    served    on 

In  Varnell  v.  Speer,  55  Ga.  132,  suit  Charles  A.  Luckenbough  and  William 

was  brought  agamst  certain    railroad  Chapman,   assignees  of  Benjamin  G. 

companies  and  their  connecting  lines  Unangst.     In  the  conveyance  the  name 

on  to  Chattanooga,  and  the  East  Ten-  of  the  first  grantee  was  Luckenbach. 

nessee,  Virginia    and  Georgia  R.   R.  In  the  notice  and  petition  the  grantees 

Co.   garnishee.      Judgment  was  ren-  are  designated  as  "  assignees  of  Ben- 

dered  by  the  justice  against  the  gar-  jamin  G.  Unangst."    It  was  held  that 

nishee,  but  the   Supreme  Court  held  absolute  accuracy   in  names  in  such 

that  a  certiorari  should  have  been  sus-  cases  was  not  required.    The  proceed- 

tained,  as  the  parties  were  too  Indefi-  lug  as  against  Luckenbach  and  Chap- 

nite    to  justify   any  valid    judgment  man     was     in     their     representative 

against  any  one.  capacity,  and  they  were  thus  described 

8.  The  Use  of  the  Words  " and  l^fs "  in  both  notice  and  petition.  Where 
after  the  name  of  a  defendant  in  a  parties  are  thus  relatively  designated, 
summons  does  not  make  the  wife  a  there  is  less  reason  for  a  technical  ad- 
party.  Sossman  v.  Price,  57  Ala.  204.  herence  or  exactness  as  to  names  than 
But  in  Weil  v.  Martin,  24  Hun  (N.  Y.)  in  other  cases.  Schee  v.  La  Grange, 
645,  which  was  an  action  for  the  fore-  78  Iowa  loi. 

closure  of  a  mortgage,  the  name  of  a  In  Fanning  v,  Krapfl,  68  Iowa  244, 

defendant  was  not  given  in  the  sum-  Hopkins    and    wife  were  defendants, 

mons  or  complaint,  though  she  was  The  wife's  initials  were  T.   P.  B.     In 

referred  to  as  the  wife  of  the  defendant,  the  notice  the  initials  appeared  P.  T. 

whose  name  was  set  out.    On  appeal  B.,  but  she  was  designated  as  the  wife 
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2.  Full  Hame.  —  The  proper  and  approved  form  of  designating 
persons  is  to  set  out  the  full  Christian  name  and  surname.^ 

3.  InitialB  —  Ho  Part  of  Kama.  —  Initials  are  said  to  be  no  legal 
part  of  a  name,  and  correct  pleading  requires  that  they  should 
not  be  used  instead  of  the  full  Christian  name.' 

At  Common  Law  a  pleading  describing  parties  by  the  initials  only 
of  their  Christian  names  was  bad  on  special  demurrer,'  though  a 
single  letter  prefixed  to  the  surname  would  be  intended  to  be  the 

of  John  C.  Hopkins,  and  the  court  gave  as  well  as  by  his  surname.    Com.  v, 

this  rule,  in  substance,  that  with  the  Kelcher,  3  Mete.  (Ky.)  485. 

descriptive  words,  "  wife  of  John  C.  So  where  a  person  sues  by  his  sur- 

Hopkins,"  she  must  have  known  that  name,  omitting  the  Christian  name,  the 

she  was  the  party  interested.  error  is  not  available  in  the  court  of 

So    where    an    indictment    charged  last  resort,  and  whether  the  party  has 

Charles   Herron   with  the   murder  of  another  name  is  not  a  matter  of  law 

"  Lula  Herring,  his  wife,"  the  court  but  a  matter  of  fact,  as  if  he  has  but 

refused  to  arrest  judgment  on  a  verdict  one  name  he  may  certainly  sue  by  that 

of  guilty  because  the  name  of  the  wife  name.     Brashear  v,  Stothard,  4  Bibb 

was    spelled    "Herring"    instead    of  (Ky.)  265;  Slocum  v.  McBride,  17  Ohio 

'*  Herron."     Herron  v.  State,  93  Ga.  607;  Chappell  v.  Proctor,  Harp.  L.  (S. 

554,  distinguishing  Lewis  v.  State,  90  Car.)  49;  Seely  v.   Boon,   i   N.   J.  L. 

Ga.  95,  in  that  it  was  not  alleged  in  that  161. 

case  that  the  murdered  woman  was  the  Kama  Unknown.  —  Under  the   Texas 

wife  of  the  accused.  Code  of  Criminal  Procedure,  an  indict- 

1.  Gerrish  v.  State,  53  Ala.  476;  U.  S.  ment  which  gives  only  the  surname  of 

V.  Upham,  43  Fed.  Rep.  68;  Schmidt  v.  the  owner  of  stolen  property  and  does 

Thomas,   33    111.   App.    109;    Gardner  not  state  that  the  initials  of  his  Chris- 

s'.McClure,   6   Minn.   250;  Skelton  z/.  tian  name  are  unknown  to  the  grand 

Sackett,  91  Mo.  377;  Martin  v,  Barron,  jury  is    defective.     Farmer  v.    State, 

37  Mo.  301;  Enewold  v,  Olsen,  39  Neb.  (Tex.  Crim.  App.  1894)  28  S.  W.  Rep. 

59;  Dittmar  Powder  Mfg.  Co.  v,  Leon,  197;    Pancho  v.   State,   25   Tex.  App. 

42  N.  J.  L.  540;  Elberson  v.  Richards,  402.     See  also  infra ^  IL  6.  Name  l/n- 

42  N.  ] .  L.  69;  Herf  V.  Shulze,  10  Ohio  known  —  Fictitious  Name, 

265;  Slocum  V.  McBride,  17  Ohio  607;  Transposition  of  Christian  Kame  and  Snr- 

McColgan  v.  Territory,  5  Okla.  567.  name.  —  Where    **  Clements    Turner" 

Ondsiion  of  Christian  Hamo.  —  It  has  was  impleaded, and  the  evidence  named 
been  held  that  the  omission  of  the  and  the  verdict  and  judgment  con- 
Christian  name  will  not  subject  an  in-  demned*'  Turner  Clements,"  and  there 
dictment  to  demurrer.  "It  is  quite  prob-  was  nothing  in  the  record  to  identify 
able  that  appellee  had  a  Christian  name,  the 'parties,  it  was  held  that  the  vari- 
but  there  is  nothing  in  the  record  from  ance  was  fatal.  Clements  v.  State,  21 
which  the  fact  can  be  ascertained  that  Tex.  App.  258.  See  also  Jones  v.  Mac- 
she  had  one;  and  having  admitted,  by  quillin,  5  T.  R.  195. 
her  demurrer,  that  the  facts  as  stated  A  Writ  of  Error  should  state  the  Chris- 
in  the  indictment  are  true,  it  would  fol-  tian  name  of  the  plaintiff  in  error  and 
low  as  a  necessary  consequence  that  not  merely  the  initial  letter  thereof, 
she  was  correctly  described  and  named  Walton  v.  Marietta  Chair  Co.,  157  U. 
therein."  This  ruling  was  based  on  a  S.  342.  See  also  articles  Assignment 
provision  of  the  Criminal  Code  that  of  Errors,  vol.  2,  p.  920;  Error,  Writ 
"  an  error  in  the'  name  of  a  defendant  of,  vol.  7,  p.  866. 
shall  not  vitiate  an  indictment  or  pro-  8.  Monroe  Cattle  Co.  v,  Becker,  147 
ceedings  thereon,  and  if  his  true  name  U.  S.  57;  Norris  v.  Graves,  4  Strobh. 
is  discovered  at  any  time  before  execu-  L.  (S.  Car.)  32.  See  infra,  II.  8.  Afis^ 
tion,  an  en  try  shall  be  made  on  the  nomer  in  Written  Instruments, 
minutes  of  the  court  of  his  true  name,"  8.  Turner  v.  Fift,  3  C.  B.  701,  54  E. 
etc.,  which  provision  is  said  to  change  C.  L.  701;  Miller  v.  Hay,  3  Exch.  14; 
the  elementary  rule  that  a  person  Nash  v.  Calder,  5  C.  B.  177,  57  E.  C.  L. 
charged  in  an  indictment  must  be  de-  177;  Kinnersley  v,  Knott,  7  C.  B.  980, 
scribed  by  his  first  or  Christian  name  62  E.  C.  L.  980. 

14  Encyc.  PI.  &  Pr.  — 18  273  Volume  XIV. 


Besigxiation  of  Names.  NAMES.  Xoitiala. 

full  Christian  name  it  a  vowel,  but  in  that  case  only.  * 

In  the  United  Stotes  the  defect  has  been  regarded  in  some  cases  as 
one  touching  the  legal  sufficiency  of  the  pleading  appearing  upoa 
the  face  thereof.* 

Deseription  of  Written  InBtmment.  —  The  modem  rule  is  that  no 
written  instrument  should  be  regarded  as  a  nullity  because  the 
Christian  name  is  designated  by  initials  instead  of  being  written 
in  full.3 

The  Court  WiU  Intend  such  initials  to  be  the  full  name  of  the  per- 
son represented,  in  the  absence  of  an  objection  which  draws  in 
question  the  fact  whether  the  initials  are  vowels  or  consonants,* 

1.  Kinnersley  v.  Knott,  7  C.  B.  980,  By  Statute.  —  A  rule  has  been 
62  E.  C.  L.  980;  Lomax  v,  Landells,  6  adopted  in  some  states  making  this  ob- 
C.  B.  577,  60  E.  C.  L.  577;  Tweedy  v.  jection  one  to  be  reached  by  demurrer. 
Jarvis.  27  Conn,  45  {citing  Miller  v,  Wiebbold  v.  Hermann,  2  Mont.  609. 
Hay,  3  Exch.  14;  Nash  v,  Calder,  5  C.  But  even  in  this  case  the  defect  is  not 
B.  177.  57  E'  C.  L,  177;  Reg.  v.  Dale,  5  one  which  can  be  taken  advantage  of 
Eng.  L.  &  Eq.  360;  Myers  «/.  Sealy,  5  if  the  statutory  method  is  not  pursued. 
Rich.  L.  (S.  Car.)  473;  Norris  v.  Graves,  and  if  a  party  fails  to  interpose  his  de- 
4  Strobh.  L.  (S.  Car.)  32;  City  Council  murrer  at  the  proper  time  he  cannot 
V.  King,  4  McCord  L.  (S.  Car.)  487].  object  after  verdict.     Boyd  v.  Plainer, 

2.  Christian  Name  Presumed.  —  Thus,  5  Mont.  232;  Nichols  v.  Dobbins,  2 
in  Gardner  v.  State,  4  Ind.  634,  it  was  Mont.  540.  See  also  Cummins  v.  Peed, 
held  that  every  person  is  presumed  to  109  Ind.  72. 

have  a  Christian  name  until  the  con-  4.  Arkansas.  —  State  v.  Seely,  30  Ark. 

trary    is   made    to    appear   by    proper  164;  State  v.  Webster,  30  Ark.  168. 

averment,  and  that  the  question  of  suffi-  Colorado,  —  Taylor  w.  Insley,  7  Colo. 

ciency  in  a  case  like  that  at  bar  could  App.  177. 

be  raised  by  motion  to  quash  as  well  Connecticut.  —  Tweedy   v,  Jarvis,  27 

as  by  plea  in  abatement.    See  also  Bur-  Conn.  42. 

ton  V.  State,  75  Ind.  478;  State  v.  Rook,  Georgia.  —  Minor  v.  State,  63  Ga.  320; 

42  Kan.  420.  Wiggins  v.  Sute,  80  Ga.  468. 

Party  Well  Known  by  Initials.  —  In  Illinois.  —  Lucas    v.   Farrington,   21 

Norris  v.  Graves,  4  Strobh.  L.  (S.  Car.)  111.  31. 

32,  the  objection  that  the  plaintiff  sued  Louisiana.  —  State  v.  Prince,  42  La. 

by  the  initials  of  his  Christian  name  Ann.   823;    Sute  v.  Vanderlip,   4  La. 

was  taken  by  plea  in  abatement,  and  it  Ann.  444. 

was   held   that  as   the    plaintiff    must  Maine.  —  State  v.  Cameron,  86  Me. 

know  and  state  his  true  name,  a  repli-  197;     Dutton    v.    Simmons,    65     Me. 

cation   that  the    plaintiff  was  as  well  584. 

known  by  the  name  in  which  he  sued  Michigan. — H inkle  v.  Collins,  (Mich, 

as  by  that  set  up  in  the  plea  in  abate-  1897)  71   N.  W.   Rep.  481;  Fcwlass  v. 

ment   was  not  a  good  answer  to  the  Abbott,  28  Mich.  270. 

plea.  Minnesota.  —  Kenyon  v.  Semon,  43 

8.  Ferguson  v.  Smith,  10  Kan.  396,  Minn.  180. 

wherein  it  is  said  that  the  full  Chris-  New  York.  —  Dana  v.  Fiedler,  12  N. 

tian  name  is  now  seldom  written  any-  Y.  40. 

where,  and  although  the  court  might  North  Carolina.  —  State  v,  Brite,  73 

for  good  cause  require  that  the  Chris-  N.  Car.  26;  State  v.  Henderson,  68  N. 

tian  name  be  written  in  full,  it  will  not  Car.  348. 

in  any  case  set  aside  a  proceeding  had  Oklahoma,  —  McColgan  v.  Territory, 

in  court,  or  make  any  order  against  a  5  Okla.  567. 

party,  because  the  Christian  name  of  Pennsylvania,  —  Burford    v.  McCuc, 

any  person  mentioned  in  any  paper  in  53  Pa.  St.  427. 

the  court  has  not  been  written  in  full.  South  Carolina.  —  State  v.  Anderson, 

without   first   giving   ample  time  and  3  Rich.  L.  (S.  Car.)  174. 

opportunity  to  the  parties  interested  to  West  Virginia.  —  Handley  v.  Luding- 

have  the  name  se  written.          '  ton,  4  W.  Va.  53. 
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or  that  he  is  known  and  called  by  such  name  as  well  as  by  his 
full  Christian  name.*  The  court  will  not  assume  without  proof 
that  letters  are  only  initials  and  are  not  the  full  and  proper 
name.* 

4.  Kiddle   Vame   or  Initial  —  Tho  Law   Knowf  But  One  Kame.  —  In 

legal  contemplation  a  middle  name  or  initial  thereof  written 
between  the  Christian  name  and  the  surname  constitutes  no  part 
of  one's  name.' 

Ominioii  or  Ineorreet  Statement  of  Kiddle  Kame.  —  In  legal  proceedings 

Wyoming.  —  Perkins  v,  McDowell,  3  and  surname   was  not    a    misnomer. 

Wyoming  328.  King  v,  Hutchins,  28  N.  H.  578. 

England,  —  Reg.  v.  Dale,  '5  Jur.  657.  Name  of  Witness  in  Commission,  —  A 

1.  U.  S.  V,  Janes,  74  Fed.  Rep.  543;  mistake  in  the   middle   initial   of  the 

People  V,  Dick,  37  Cal.  277;  Lucas  v,  name  of  a  witness,  in  a  commission  to 

Farrington.  21  111.  31:  Wiggins  x^.  State,  take  depositions,   is   not  a  misnomer 

80  Ga.  468;  Minor  v.  State,  63  Ga.  320;  and  will  not  exclude   the  deposition. 

City  Council  v.  King,  4  McCord  L.  (S.  Doane  v,  Glenn,  i  Colo.  502. 

Car.)487;  Hay  wood  s^.  State,  47  Miss.  3.  Kiddie  Initial   TTiikikOwii.  —  The    law 

Belm  Svldenoe  Mered,  a  judge  recognizes  but  one  Christian  name,  and 
wholly  ignorant  of  the  persons  in  the  it  is  sufficient  to  indict  a  defendant  by 
indictment  cannot  know  that  letters  one  Christian  name  preceding  his  sur- 
which  are  said  to  be  initials  are  not  the  name  without  reference  to  any  other 
names  of  baptism;  and  when  the  evi-  name.  Itis  wholly  immaterial  whether 
dence  is  heard,  if  it  appears  that  these  the  grand  jury  knows  his  other  Chris- 
letters  are  only  the  initials  of  the  true  tian  name  or  not,  if  he  has  any,  and  a 
Christian  names,  yet  the  judge  cannot  statement  in  an  indictment  that  such 
know  that  the  persons  so  designated  other  name  is  to  the  grand  jury  un- 
are  not  known  and  called  thereby,  known  is  unnecessary  and  will  be  re- 
State  V,  Anderson,  3  Rich.  L.  (S.  Car.)  jected  as  surplusage.  Taylor  t/.  State, 
174;  State  V,  Saely,  30  Ark.  164.  100  Ala.  68. 

8.  Wilthaus  v,  Ludecus,  5  Rich.  L.  Omisiion  of  Surname.  —  An  indictment 

(S.  Car.)  326.  charged  the  defendant  with  the  killing 

8.  Doane  V.  Glenn,  i  Colo.  502;  Bur-  of  "one   William,  a  man    of  color," 

roughs  V.  State,  17  Fla.  654;  Erskine  ».  without   giving   any  surname.      This 

Davis,  25  111.  251;  O'Connor  V.  State,  97  was  held  to  be  sufficient,  because  the 

Ind.  los;  Choen  v.  State,  52  Ind.  347;  court  could  not  judicially  know  that  a 

Grimes  v.  Martin,  10  Iowa  347;  Hart  man  had  two  names,  particularly  in  the 

V,  Lindsey,  17  N.  H.  235;  Franklin  v,  case  of  a  person  recently  emancipated, 

Talmadge,  5  Johns.  (N.  Y.)  84;  Roose-  and   who  might  not  have  acquired  a 

velt  V,  Gardinier,  2  Cow.  (N.  Y.)  463;  surname.     Boyd    v.    State,    7    Coldw. 

Milk   V,   Christie,   i    Hill  (N.  Y.)  102;  (Tenn.)69.     See  also  article  Homicide, 

Hamilton     v,     Cunningham,    Tappan  vol.  10,  p.  146. 

(Ohio)  257;  All^n  ;'.  Taylor,  26  Vt.  601.  Middle  Christian  Kame  instead  of  First 

Objeotioni  to   Depositions. — An  initial  Christian  Name.  —  A  plea  in  abatement 

letter  is  not  to  hi  regarded  as  any  part  that  the  name  of  a  defendant  indicted 

of  a  man's  name   in   the  caption  and  as  "  William  Martin  "  is  *'  John  Wil- 

certificate   of   a    deposition,  especially  liam  Martin  "   is   good  on  demurrer, 

when  one  name  is  given  in  full.     Wal-  because   the    middle   name   forms   no 

bridge   v,    Kibb;e,    20  Vt.    545   \iitin}^  part  of   the  Christian   name.     State  v. 

Isaacs  V,  Wiley,    12  Vt.  674];  Allen  v.  Martin,  10  Mo.  391. 

Taylor,  26  Vt.  601.  But  where  a  defendant  was  indicted 

Notice  to  Take  Depositions.  —  So  where  by  the  name  of  "  D.  K.  Olney  Winter," 

a  notice  to  tak?  depositions  designated  the  court  refused  to  quash  the  indict- 

the  place  of   taking  as  at  the  house  of  ment,  upon  the  ground  that  the  name 

Joseph  Moore,  and  a  deposition  was  in  as    indicated    might    have    been    one 

fact  taken   at  the  house  of  Joseph  H.  adopted  by  the  defendant  and  by  which 

Moore,  the   defendant  not  being  pres-  he  had  caused  himself  to  be  and  was 

ent,  it  was  held  that  the  omission  of  the  commonly  known.     U.  S.  v.  Winter,  13 

letter   H   between   the  Christian  nam?  Rlatchf.  (U.  S.)  276. 
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the  entire  omission  of  a  middle  initial,  or  the  insertion  of  an 
incorrect  middle  name  or  initial,  will  not  create  a  misnomer,  nor, 
as  a  general  rule,  result  in  a  fatal  variance  if  contradicted  by  the 
evidence.^  But  the  rule  is  not  universal,  nor  is  it  always  carried 
to  the  same  extent.     On  the  contrary,  it  has  been  held  in  some 

states  that  the  middle  name  is  a  part  of  one's  name,  and  that  if 
it  is  stated  either  in  full  or  by  the  initial,  it  must  be  stated  cor- 
rectly,* although  it  might  not  be  necessary  to  state  the  initial  in 
the  first  instance.' 

1.  Alabama.  —  Rooks  v.  State,  83  Ala.  South  Carolina,  —  State  v.  Garvin,  48 

70;    Pace  v.  State,  69  Ala.   231;    Ed-  S.  Car.  258. 

mundson  v.  State,  17  Ala.  179.  Texas,  —  McKay   v.   Speak,   8   Tex. 

Arkansas,  —  State  v.  Smith,  12  Ark.  376,   holding   that  a   middle   name  or 

622.  initial  is  not  known  in  law,  and  will  not 

California.  —  People  v.  Lock  wood,  6  be  noticed  unless  it  is  made  to  appear 

Cal.  205.  that  such  name  or  initial  represents  a 

Illinois.  —  Tucker  v.  People,  €22  111.  different  person  from  the  one  intended; 

583;    Thompson   v.    Lee,    21    111.   242;  Dixon  v.  State,  2  Tex.  App.  531;  State 

Bletch  V.  Johnson,  40  111.  116,  holding  v.  Manning,  14  Tex.  405;  Delphino  v, 

that  a  middle  name  is  not  regarded  as  State,    ii  Tex.  App.   30;    Stockton  v, 

necessarily  a  part  of  the  name  of  a  party  State,  25  Tex.  772. 

to  a  suit,  and  that  where  a  party  to  a  Vermont.  —  Bogue  v,  Bigelow,  29  Vt. 

writ  of  error  is  designated  in  the  record  182. 

by  one  Christian  name  and  one  sur-  West  Virginia.  —  Long  v.  Campbell, 

name,   and   in   the   writ  of  error  the  37  W.  Va.  668. 

middle  initials  are  interjected  between  United  States,  —  Games  v.  Stiles,  14 

such  Christian  name  and  surname,  it  Pet.   (U.   S.)  322;  Keene  v,   Meade,  3 

will  be  intended  that  the  two  names  Pet.  (U.  S.)  9. 

represent  the  same  person  unless  the  England,  —  Rex  v,  Newman,  i   Ld. 

contrary  is  made  to  appear.  Raym.  562. 

Indiana.  —  Choen   v.  State,   52  Ind.  2.  State  v,  Hughes,  i  Swan  (Tenn.) 

347;  Ross  z'.  State,  116  Ind.  496;  Miller  261;  Com.  v,  Buckley,   145   Mass.   182 

V,  State,  69  Ind.  284.  [citing  Com.  v,  Perkins,  i  Pick.  (Mass.) 

Iowa,  —  Hendershott  v.  Thompson,  i  388;  Com.  v.  Hall,  3  Pick.  (Mass.)  262; 

Morr.  (Iowa)  187.  Com.  v.  Shearman,  i]   Cush.  (Mass.) 

Kansas, — State  v,  Gordon,  56  Kan.  546;  Com.  v,  McAvoy,  16  Gray  (Mass.) 

68  [citing  State  v.  Watson,  30  Kan.  282;  235;  Terry  v,  Sisson,  125  Mass.  560]. 

State  V.  Blackman,  32  Kan.  615;  State  8.  King  v.  Clark,  7  Mo.  269. 

V,  Drake,  33  Kan.  151;  State  v.  Rook,  In  Ohio,  upon  the  question  whether  a 

42  Kan.  419;  State  v.  Flack,  48  Kan.  record  pleaded  and  the  averments  of 

146,  16  Am.  and  Eng.  Encyc.  of  Law  the  plea  showed  that  the  defendant  had 

114].  been  once  put  in  jeopardy  for  the  same 

Missouri,  —  Orme  v.  Shephard,  7  Mo.  offense,  it  was  held  that  Horace  B. 
606;  State  V,  Black,  12  Mo.  App.  533;  Westerhaven  and  Horace  E.  Wester- 
Smith  V.  Ross,  7  Mo.  463;  Hardy  v,  haven  are  different  names  designating 
State,  7  Mo.  607;  Campbell  v.  Wolf,  33  different  persons,  unless  the  plea 
Mo.  460.  further  avers  that  the  party  is  as  well 

New  Jersty.  —  Dilts  v.  Kinney,  15  N.  known  by  the  one  name  as  by  the  other. 

J.  L.  130.  Price  v.  State,  19  Ohio  424. 

New  York.  —  People  v.  Lake,  no  N.  In  Xaine  it  is  said  that  there  has  been 

Y.  61;  Roosevelt  v.  Gardinier,  2  Cow.  a  growing  dissatisfaction  with  the  doc- 

(N.  Y.)  463;  Milk  V.  Christie,  i  Hill  (N.  trine  that  a  middle  initial  is  no  part  of 

Y.)  102;  Franklin  v.  Talmadge,  5  Johns,  one's  name,  until  that  doctrine  must  be 

(N.  Y.)  84;  Aylesworth  v.  Brown,  10  regarded  as  overruled   in   that  state. 

Barb.  (N.  Y.)  167.  State   v.    Dresser,  54  Me.  569.    Thus, 

North  Dakota.  —  Johnson  v.   Day,  2  where    both   parties  in  a   real  action 

N.  Dak.  296.  claimed  title  through  Henry  F.  Hawk- 

Pennsylvania.  —  Bratton  v.  Seymour,  ins,  the  plaintiff  directly  by  deed  and 

4  Watts  (Pa.)  329;  Paul  v.  Johnson,  9  the  defendant  by  a  deed  from  the  levy- 

Phila.  (Pa.)  33,  29  Leg.  Int.  (Pa.)  4.  ing    judgment    creditor  of   Henry  F. 
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When  the  First  Name  Is  Hot  Given,  but  only  its  initial,  the  rule  that 
the  middle  initials  are  no  part  of  the  name  does  not  apply.  ^ 

6.  Karnes  in  Common  Use  and  Assumed  Names  —  a.  Designa- 
tion BY  Assumed   Name    Sufficient.  —  Notwithstanding  a 

person  may  not  change  his  name  without  a  proper  proceeding  for 
that  purpose  where  it  is  so  prescribed  by  statute,  he  may,  as  at 
common  law,  adopt  any  name  he  pleases  in  his  business  transac- 
tions, and  such  name,  or  any  name  by  which  he  is  usually  known 
and  called,  is  sufficient  by  which  to  designate  him  in  civil  or 
criminal  proceedings  instituted  against  him,*  and  he  is  estopped 

Hawkins,  the  deed  to  the  demandant  which  was  a  question  of  variance  and 

was  prior  to  the  levy  of  the  tenant  but  repugnancy  between  the  purport  and 

subsequent  to  the  attachment  on  which  tenor    clause    in    an     indictment    for 

the  levy  was  made.     The  demandant,  forgery.     To  the  same  point  see  State 

however,  claimed  that  the  attachment  v.  Higgins,  60  Minn.  i. 

was  defective  because  in  the  return  of  So  where  a  declaration  described  a 

the  officer  to  the  registry  of  deeds  the  bill  as  being  drawn   by   "  George   A. 

defendant  in  that  suit  was  described  as  Cook,"    under  the   name   of  "  G.   A. 

Henry    M.    Hawkins,    when   his   true  Cook,"  and  the  bill  offered  in  evidence 

name  was  Henry  F.  Hawkins,  by  which  was  drawn  by  *'  G.  W.  Cook,"  the  vari- 

latter  name  he  was  sued.     It  was  held  ance  was  held  to  be  material.     King  v, 

that  such  misdescription  vitiated  the  at-  Clark,  7  Mo.  269. 

tachment,    the    court    adding,    obiter:  In  New  Jersey  it  was  held  that  if  a 

*'  The  tenant  claims  that  the  name  is  summons  issues  in  the  name  of  J.  M., 

described  in  the  return  with  substantial  plaintiff,  and  in  the  state  of  demand  a 

correctness,  and  that  the  error  is  one  of  middle  letter  is  inserted  in  the  name  of 

inaccuracy  only  and  not  fatal  to  the  the  plaintiff  (namely,  J.  S.  M.j,  and  the 

validity  of  the  attachment.     He  would  defendant  does  not  appear,  but  judg- 

have  had,  probably,  less  difficulty  to  ment  is  rendered  against  him  in  his  ab- 

contend  with  had  the  error  been  the  sence,  the  judgment  will  be  reversed, 

omission   of  the    middle   letter  (as  if  Bowen  v.  Mulford,  10  N.  J.  L.  230. 

written  Henry  Hawkins),  or  if  only  the  2.  Wartena  v.  State,   105   Ind.   445; 

initial  of  the  Chrisiian  name  had  been  Com.  v,  O'Hearn,  132  Mass.  555;  Hiber- 

written,  but  correctly  given  (as  H.  F.  nia  Ins.  Co.  v,  O'Connor,  29  Mich.  242; 

Hawkins).     In  such  case,  perhaps,  the  Isaacs  v,  Mintz,  (City  Ct.)  n  N.  Y. 

omission  could  have  been  supplied  by  Supp.  423  {citing  Eagleston   v.  Son,  5 

parol  proof."     Dutton  v.  Simmons,  65  Robt.  (N.  Y.)  640;    Kennedy  v.  People, 

Me.  583.  39  N.  Y.  250] ;    Farmers'  Nat.  Bank  v. 

In  Stale  v.  Homer.  40  Me.  438,  the  Williams,  9  Civ.  Pro.  Rep.  (N.  Y.  Su- 
defendant  pleaded  in  abatement  that  preme  Ct.)  213;  Preiss  v,  Le  Poidevin, 
her  name  was  Mary  Y.  Homer  and  not  19  Abb.  N.  Cas.  (Brooklyn  City  Ct.) 
Mary  Homer,  and  the  court  said  that  if  127;  City  Council  v.  King,  4  McCord 
the  letter  Y  is  to  be  regarded  merely  as  L.  (S.  Car.)  487;  McGregor  v,  Balch,  17 
the  initial  letter  of  the  middle  name,  it  Vt.  562;  Linton  v,  Kittanning  First 
may  well  be  questioned  whether  the  Nat.  Bank,  10  Fed.  Rep.  897.  See  also 
plea  is  sufficient.  The  name  of  which  article  Indictments, Informations,  and 
that  letter  is  the  initial  should  have  Complaints,  vol.  10,  p.  344,  and  the 
been  set  forth  in  the  plea,  as  in  Com.  v,  various  articles  discussing  specific 
Perkins,  i  Pick.  (Mass.)  388.  But  in  criminal  subjects. 
State  V.  Dresser,  54  Me.  569,  the  de-  Etde  Applied  to  Use  of  Initials  for  Chris- 
fendant  filed  a  plea  in  abatement,  tian  Name.  —  State  v.  Seely,  30  Ark. 
alleging  that  his  name  was  David  D.  164;  People  e/.  Dick,  37  Cal.  277;  Minor 
Dresser,  and  not  David  Dresser,  etc.,  v.  State,  63  Ga.  320;  Haywood  v.  State, 
and  the  issue  made  by  a  replication  that  47  Miss.  3;  Oakley  v,  Pegler,  30  J^eb. 
the  defendant  was  known  as  well  by  628,  holding  that  initials  of  the  Chris- 
one  name  as  by  the  other  was  submitted  tian  name  will  be  treated  as  the  party's 
to  the  jury.  business  name,  and  that  a  judgment 

1.  English  «/.  State,  30  Tex.  App.  471,  recovered  against  him  by  that  name 
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from  repudiating  a  name  under  which  he  contracts  for  the  pur- 
pose of  relieving  himself  of  the  obligation  of  the  contract.  There 
is  nothing  so  sacred  in  a  name  that  right  and  justice  should  be 
sacrificed  to  its  sanctity.^  So  a  person  may  sue  in  any  name  in 
which  he  may  contract,*  as  well  as  in  any  name  by  which  he  is 
generally  known.' 

b.  Replication  to  Plea  of  Misnomer.  —  It  follows  that 

where  a  party  pleads  in  abatement  on  the  ground  of  a  misnomer, 
a  replication  that  the  person  intended  to  be  designated  is  known 
by  the  name  used  in  the  pleading  as  well  as  by  the  name  set  up 
in  the  plea  in  abatement  puts  in  issue  the  material  averments  of 
such  plea  and  is  a  sufficient  answer  thereto.* 

will  not  be  subject  to  collateral  attack*  it  is  to  be  presumed  that  such  name  is 

State  V,  Anderson,  3  Rich.  L.  (S.  Car.)  the  only  given  name  by  which  the  de- 

172;    City  Council  v.  King,  4  McCord  fendant  has  chosen  to  be  and  has  come 

L.  (S.  Car.)  487.  to  be  known.     Having  by  such  adop- 

Dasignation  of  Woman  by  Initials  of  tion  become  the  distinctive  given  name 

Husband's    Kama.  —  Where    an    indict-  of  the  defendant,  it  is  properly  used  to 

ment  alleged  an  assault   upon    Mrs.  describe  him." 

George  W.  Bell,  and  the  defense  in-  1.  Preiss  z/.  Le  Poidevin,  19  Abb.  N. 

sisted  that  her  name  was  Sallie  Bell,  Cas.  (Brooklyn  City  Ct.)  127. 

the  court  held  that  the   practice  con-  2.  Steinfeld  v,  Taylor,   51   111.  App. 

■cerning  the  determination  of  this  ques-  400. 

tion  should  be  analogous  to  the  practice  8.  Baumeister    v.    Markham,    (Ky. 

in  the  case  of  a  plea  of  misnomer  by  1897)  39  S.  W.  Rep.  845;  Donaldson  v. 

the  prisoner;    that  the  fact  should  be  Donaldson,  (Ohio  C.  PI.)  31   Wkly.  L. 

submitted   to    the    jury;    and  that  it  Bui.  102;  Clark  v.  Clark,  19  Kan.  522; 

would  be  competent  to  show,  in  sup-  Cooper  v.   Burr,  45  Barb.  (N.  Y.)  9; 

port  of  the  allegations  of  the  indict-  Rich  v.  Mayer,  (City  Ct.)  26  N.  Y.  Sl 

ment,   that  the  person   was    as    well  Rep.  109. 

known  by  the  name  used  as  by  any  4.  Washington  v.  State,  68  Ala.  88; 

other.     Bell  v.  State,  25  Tex.  574.     See  Parmelee    v,  Raymond,  43   111.   App. 

also  Davis  v.  State,  (Tex.  App.  1889)  11  610;   Lucas  v,  Farrington,    21  III.   31; 

S.  W.  Rep.  647.  Schoonhoven    r.    Gott,     ao    111.    47; 

In  Carroll  v.  State,  (Neb.  18^8)  73  N.  Massey  v.   Chance,    7   Blackf.    (Ind.) 

W.  Rep.  939,  it  was  held  that  if  a  wife  160;  State  v.  Homer,  40  Me.  439;  State 

is  proposed  to  be  used  as  a  witness  in  v.  Corkrey,  64  Me.  522:  Com.  v.  Gale, 

a  criminal  cause  and  this  fact  is  evi-  11  Gray  (Mass.)  320;    State  v,  Martin, 

denced    by    an    indorsement    of    her  10  Mo.  392;  Hart  v.  Lindsey,  17  N.  H. 

husband's  surname  following  the  abbre-  239;    Sunapee  v,  Eastman,  32  N.   H. 

viation  Mrs.,  together  with  the  middle  472;  People  v,  Byrnes,  33  Hun  (N.  Y.J 

Christian  appellation  of  the  husband,  105;    State  v,  Lorey,  2  Brev.  (S.  Car.) 

it  is  sufficient,  it  not  appearing,  or  no  396;    Bowen  t/.  Shapcott,  i   East  542; 

complaint  being  made,  that  the  accused  Sabine   v.  Johnstone,    i   B.  &  P.  60; 

was  misled,  as  a  person  may  in  fact  Eichorn  v,  L6maitre,  2  Wils.  367. 

have  a  middle  name  by  which  he  is  Probably  the  Earlloet  CSaie  of  ttiis  sort 

commonly  known  and  identified.  is  that  of  Gerard,  in  the  time  of  Henry 

Kiddle  Kama  Freoeded  by  Initials.  — In  VIL,  ciUd  by  Sir  Matthew  Hale  in  2 

U.  S.  V,  Winter,  13  Blatchf.  (U.  S.)  276,  P.    C.    237.      The    defendant,    being 

the  defendant    was  indicted    by    the  charged  with  a  felony  by  the  name  of 

name  of  D.  K.  Olney  Winter.    On  a  Alan  Gerard,  pleaded   that  his  name 

motion  to  quash  the  indictment  it  was  was  John  Allen,  and  not  Alan  Gerard, 

held  that  this  was  not  a  case  where  no  to    which    the    king's     attorney    was 

Christian   name   was   mentioned,   nor  allowed  to  reply  that  he  was  as  well 

where  the  Christian  name  was  desig-  known  by  the  latter  name  as  by  the 

nated  simply  by  its  initial  letter,  the  former.     CiUd  in  Gerrish  v.  State,  53 

court  saying:     "  Here  a  given  name  is  Ala.  476. 

set  out,  and,  upon  a  motion  to  quash,  Misnomer  of  Flsintilt  —  Such  a  repU* 
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6.  Name  Unknown  —  Fiotitions  Kame  —  a.  In  Criminal  Prose- 
cutions. —  If  the  name  of  a  defendant  in  a  criminal  prosecution 
is  unknown,  or  if  such  is  the  case  with  reference  to  the  name  of 
any  other  person  necessary  to  the  description  of  a  criminal 
offense,  the  fact  that  the  name  is  unknown  may  be  stated,  with 
such  description  as  is  at  hand,  in  lieu  of  the  correct  name.^ 

cation  is  a  good  answer  to  a  plea  in  abatement  is  not  subject  to  demurrer, 

abatement  on  the  ground  of  misnomer  because  it  does  not  appear  that  the 

in  the  plaintiff's  name.    Goodenow  v.  initials  are  not  names  instead  of  the 

Tappan,  i  Ohio  60;  Lucas  v,  Farring-  first  letters  of  names,  yet  if  used  as 

ton,  21  111.  31;  Sunapee  v»  Eastman,  32  initials  merely,  and  this  is  shown  upon 

N.  H.  472;    Bowen  v,  Shapcott,  i  East  the  trial  of  the  issue,  the  court  should 

542,    Contra^  Norris  v.  Graves,  4 Strobh.  'direct  the  jury  to  find  the  issue  for  the 

L.  (S.  Car.)  32,  holding  that  the  plain-  defendant. 

tiff  must  know  and  state  his  true  name,  Evideiioe  —  Form«r  Indietment.  — 

and  that  such  a  replication  is  good  only  Upon  an  issue  whether  the  defendant 

when  the  plaintiff  mistakes  the  defend-  is  as  well  known  by  the  name  in  the 

ant's  name.  indictment  as  by  another,  a  former  in- 

The  brae  upon  such  a  stay- of  plead-  dictment  against  her  by  the  same  name 

ings  is  not  how  the  party's  name  is  under  which  she  pleaded**  not  guilty  " 

spelled,    but    how    he    is    called  and  is  competent  evidence  for  the  consid- 

known.     Massey  v.  Chance,  7  Blackf.  eration  of  the  jury.     State  v.  Homer, 

(Ind.)  160.  40  Me.  439. 

The  Predominant  Vame.  —  The  repli-  1.  See  generally  article  Indictments, 

cation  may  be  sustained  though  the  Informations,  and   Complaints,  vol. 

number  of  persons  who  knew  the  party  zo,  p.  344. 

and  called  him  by  the  name  used  is  Ixdtlals  of  Ohziitian  Kame.  —  An  in- 
smaller  than  the  number  of  those  who  dictment  which  sets  forth  the  defend- 
knew  and  called  him  by  his  proper  ant's  Christian  name  by  initials  only  is 
name.     Frye  v.  Hinkley,  18  Me.  320.  held  to  be  subject  to  a  plea  in  abate- 

The  issue  is  not  whether  the  defend-  ment,   unless    it  is  alleged    that    the 

ant  is  as  well  known  by  the  name  Christian    name    is  unknown   to    the 

charged  as  by  his  true  name,  because  grand  jury  otherwise    than    as    laid, 

in  such  a  case    the  evidence  would  Gerrish  v.  State,  53  Ala.  476;  U.  S.  v, 

leave    the    scales    in    which  the    two  Upham,  43  Fed.  Rep.  68;   Turner  v. 

names  were  placed  in  equilibrio.     The  People,  40  111.  App.  19. 

true  issue  is  whether  he  is  known  by  But  in    State  v.  Vanderlip,  4    I^a. 

one  name  as  well  as  by  the  other,  in  Ann.  444,  notes  belonging  to  Isaac  B. 

which  issue  an  equipoise   is  not  re-  Kirkland  were  stolen  in  transmission 

quired,  for  it  is  enough  if  he  be  known  from  a  package  marked  "  I.  B.  Kirk« 

by  both  names.    State  v.  Dresser,  54  land,"  and  it  was  held  that  it  only  be- 

Me.  571.     See  also  Bell  v.  State,  25  comes  necessary  to  state  that  a  person 

Tex.  575.  is  unknown   when   he  cannot  be  de- 

Failnze  to  Softaln  larae.  —  Where  one  scribed  by  name,  and  that,  with  the 

is  indicted  as  '   O.  Alonzo  Rockwell,"  evidence  before  him  that  the  aggrieved 

proof  that  the  defendant  usually  signed  party  was  known  by  the  name  of  I.  B. 

his  name  **  O.  A.  Rockwell,"  and  was  kirkland,  the  attorney-general  could 

generally  called   by  that    name,   and  not,    with    propriety    or    truth,    have 

that  some  of  his  relatives  called  him  averred  the  property  in  the  notes  to  be 

"Alonzo,"  and  that '*  O.  A."  were  die  in  a  person  unknown,  and  therefore 

initial  letters  of  his  name,  is  not  suffi-  the  ownership  was  properly  laid  in  I. 

cient  to  sustain  a  replication  that  the  B.  Kirkland. 

defendant  was  known  as  well  by  the  InitlaJs   Unknown.  —  An    indictment 

name  O.  Alonzo,  as  used  in  the  indict-  which  states  the  surname  only,  with- 

meqt,  as  by  his  true  name,  OrviUe  A.  out  stating  that   the    initials    of    the 

Rockwell  V,  State,  12  Ohio  St.  427.  Christian  name  of  the  defendant  are 

In  Gerrish  v.  State,  53  Ala.  476,  it  is  unknown,  is  defective  under  a  statute 

held  that  while   a   replication   that  a  which  permits  the  description  of  per- 

party  is  as  well  known  by  initials  as  sons  in  an  indictment  by  the  initials  of 

by  the  name  set  up  in  the  plea  in  the  Christian  name  and  the  surname. 
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b.  In  Civil  Actions  —  Statatory  ProTiiioni.  —  In  civil  cases, 
when  the  plaintiff  is  ignorant  of  the  name  of  the  defendant,  it  is 
sometimes  permissible  by  statute  to  designate  such  defendant  by 
a  fictitious  name  and  to  amend  the  pleading  or  proceeding  by 
inserting  the  true  name  as  soon  as  it  is  ascertained.^ 

Dfifondant'8  Kamo  Xnat  Bo  Aotnally  Unknown.  —  It  is  held,  however, 
that  the  fictitious  name  cannot  be  inserted  at  discretion,  but  only 
when  the  plaintiff  is  ignorant  of  the  true  name  of  a  real  party, 
and  the  statute  does  not  contemplate  or  permit  the  use  of  such 
names  as  an  expedient  to  cover  the  name  of  a  party  not  sued,  so 
that  he  might  be  brought  in  afterwards  and  made  a  party  by 
inserting  his  name.* 

Effect  of  Amendment.  —  A  fictitious  name  makes  the  defendant  a 
party  from  the  commencement  of  the  action,  and  an  amendment 
inserting  the  true  name  does  not  change  the  original  cause  of 
action.* 

Fanner    v.    State,    (Tex.   Crim.   App.  be  a  distinct  allegation  to  the   effect 

1894)  28  S.  W.   Rep.  197;    Pancho  v,  that  the  name  so  used  is  used  by  rea- 

State,  25  Tex.  App.   402;    Brewer  v,  son  of  ignorance  of  the  defendant's 

State,  18  Tex.  App.  456.  true  name.     Gardner  v.  Kraft,  52  How. 

And  a  reasonably  accurate  descrip-  Pr.   (N.   Y.  C.   PI.)   409;    Crandall    v, 

tion  of  the  defendant  must  be  given  in  Beach,   7   How.   Pr.   (N.  Y.  Supreme 

the  indictment,  under  the  Texas  Code  Ct.)    271;     Waterbury    v.    Mather,    16 

of  Crim.  Pro.,  when  the  name  is  un-  Wend.   (N.   Y.)  6ii.     Or  it    must    be 

known  and  cannot  be  set  out  conform-  alleged  by  way  of  replication  to  a  plea 

ably  to  the  statute.     Victor  v.  State,  of  misnomer.     Waterbury  v.  Mather, 

15  Tex.  App.  90.  16  Wend.  (N.  Y.)  611.    And  the  record 

Kiddle  Christian  Kama.  —  Where  one  must  show  the  fact  that  a  fictitious 

Christian  name  is  given  it  is  not  neces-  name   was  used.     Ford   v,   Doyle,  37 

sary  to  state  that  the  middle  Christian  Cal.  346. 

name  is  unknown,  because  the  middle        8.  Farris  v,  Merritt,  63  Cal.  118,  ciu 

Christian   name  is  not  a  part  of  the  ing  Sacramento  Sav.  Bank  v.  Spencer, 

name,  and  if  such  an  allegation  is  made  53  Cal.  737. 

it  may  be  rejected  as  surplusage.    Tay-        Servioe  of  Amended  Complaint.  —  On 

lor  V,  State,  100  Ala.  68.  amending  a  complaint  by  inserting  the 

1.  Rosencrantz  v,  Rogers,  40  Cal.  true  name  of  a  defendant  sued  by  a 
489;  Morgan  v.  Thrift,  2  Cal.  562;  fictitious  name,  and  duly  served,  it  is 
Campbell  v.  Adams,  50  Cal.  203;  Tyr-  not  necessary  to  serve  on  him  a  copy 
rell  V,  Baldwin,  67  Cal.  3;  McKinlay  of  the  amended  complaint.  Brocket. 
V.  Tuttle,  42  Cal.  573.  Martinovich,  55  Cal.  516. 

Fictitious  Name  FoUowed  by  Alias.  —  Veceisity  of  ikmendment.  —  Except  for 

In  Curtis  v.  Herrick,  14  Cal.  it8,  where  such  a  statute,  a  plaintiff  could  not  sue 

service  against  a  party  in  his  fictitious  any  person  by  a  name  not  belonging  to 

name   was    returned    as    made    upon  him,  and,  consequently,   a  defendant 

"John   Doe,   alias   Westfall,"   it  was  cannot  be  charged  with  a  suit  unless  he 

held  that  the  fad  that  Westfall  made  no  is  made  a  defendant  by  an  amendment, 

appearance  or  defense  after  this  service  as  provided  by  the  statute,  when  his 

was  equivalent  to  an  admission  that  he  true  name  is  ascertained.     McKinlay 

was   the  person  intended  to  be  sued,  v,  Tuttle,  42  Cal.  573:  Rosencrantz  v, 

and  the  judgment  was  properly  ren-  Rogers,  40  Cal.  489;  McCabe  v.  Doe,  a 

dered  against  him.  E.  D.  Smith  (N.  Y.)  64.     But  it  is  also 

2.  The  Bemedy  in  Saoh  an  Emergency  held  that  if  the  defendant  so  sued  is 
is  by  an  application  to  amend  the  sum-  served,  appears,  and  defends,  he  can- 
mons  and  bring  in  the  newly  discov-  not  complain  in  the  Supreme  Court  for 
ered  party.  Hancock  t/.  Oxford  First  want  of  a  formal  amendment  substitut- 
Nat.  Bank,  93  N.  Y.  86.  ing  his  real  name.     Moore  v.  Lewis,  76 

Veoeisary   AUegation.  —  There    must    Mich.  300. 
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7.  Alias  Diotus  —  An  AUm  Xaj  Be  Alleged.  —  The  use  of  an  alias 
dictus  following  the  designation  of  the  correct  name,  indicating 
that  the  party  was  known  and  called  thereby,  does  not  render  a 
pleading  objectionable.^ 

It  Heed  Hot  Be  Prored  that  a  defendant  designated  under  an  alias 

was  known  and  called  by  both  names.     It  is  sufficient  if  he  is 

identified  as  a  person  entitled  to  either  of  the  names  given.* 

8.  Misnomer  in   Written  Instruments.  —  Upon  a  Satisfootory  Show- 
But  if  a  party  is  sued  by  a  fictitious  Deeeription  of  Instrument  or  Person.  — 

name  and  is  served  with  summons  and  An  indictment  which  recites  that  a 
answers  b^  his  true  name,  a  judgment  note  was  executed  by  "  John  K.  Pick- 
against  him  is  not  void  hy  reason  of  ens,  alias  John  Pickens/  does  not  de- 
the  fact  that  the  complaint  is  not  scribe  the  note,  but  merely  the  person 
amended  by  inserting  the  true  name  who  executed  it.  But  a  description  of 
so  as  to  subject  it  to  collateral  attack,  an  affidavit  as  '*  the  said  John  K.  Pick- 
Johnston  V,  San  Francisco  Sav.  Union,  ens,  alias  John  Pickens,  made  a  certain 
75  Cal.  134;  Campbell  v.  Adams,  50  paper  writing  purporting  to  be  an  afii- 
Cal.  203;  Baldwin  v,  Morgan,  50  Cal.  davit  in  writing  of  him,  the  said  John 
589;  Tyrrell,  v.  Baldwin,  67  Cal.  3;  K.  Pickens,  alias  John  Pickens,"  in 
Farris  v.  Merritt,  63  Cal.  119.  Contra,  fact  described  a  paper  as  subscribed  by 
Gardner  v.  Kraft,  52  How.  Pr.  (N.  Y.  John  K.  Pickens,  alias  John  Pickens, 
C.  PI.)  501.  and  if  the  paper  produced  in  evidence 

Part  of  Several  Defendants  Viotitionsly  is  subscribed  by  John  Pickens  only, 
Designated.  —  Where  there  were  several  there  is  a  variance  which  will  make  the 
defendants  designated  by  their  proper  paper  inadmissible  in  evidence.  Pick- 
names,  and  two  others  designated  by  ens  v.  State,  6  Ohio  274.  Seein/ra,  II. 
the  fictitious  names  John  Doe  and  8.  Misnomer  in  Written  Instruments. 
Richard  Roe,  and  an  answer  was  filed  Yarianoe  Between  Information  and  AfEL- 
by  the  **  defendants  "  generally,  the  davit.  —  An  affidavit  describing  the  de- 
record  not  showing  that  the  true  names  fendant  with  an  alias  is  sufficient  to 
of  the  defendants  designated  as  John  support  an  information  which  omits 
Doe  and  Richard  Roe  had  been  dis-  such  alias.  It  ma^  sufficiently  appear 
covered,  and  the  proceedings  not  hav-  from  such  affidavit  and  information 
ing  been  amended  by  the  substitution  that  but  one  offense  is  charged.  Har- 
of  the  proper  names  for  these  fictitious  rison  v.  State,  6  Tex.  App.  256. 
names,  it  was  held  that  the  answer  Chriitian  Hamee  may  be  designated 
should  be  construed  as  of  those  only  of  under  an  alias  dictus,  though  some  an- 
the  defendants  who  were  sued  by  their  cient  authorities  look  the  other  way. 
proper  names,  and  that  an  injunction  Lee  v.  State,  55  Ala.  259.  See  also 
granted  in  the  suit  would  be  operative  Haley  v.  State,  63  Ala.  89;  Skinner  v, 
against  such  persons  only.  Moulton  v.  State,  30  Ala.  524;  Bryant  v.  State,  36 
Parks.  64  Cal.  166.  Ala.   270;     Rex    v.    Newman,    i    Ld. 

1.  Kennedy  v.  People,  39  N.  Y.  250;  Raym.  562. 

Barnesciotta  v.  People,  10  Hun  (N.  Y.)  Inoorreot  Use.  —  The  word  *'  alias," 

137;  Reid  z'.  Lord,  4  Johns.  (N.  Y.)  iz8;  following    an   improper    designation, 

Wilson  V,  Shannon,  6  Ark.  198;  U.  S.  will  be  treated  as  surplusage  and  will 

?/.  Wright,  16  Fed.  Rep.  it2;  Haley  7^  not    aid    the    improper    designation. 

State,  63  Ala.  89;  Noblin  v.  State,  100  Thus,  where  an  attempt  is  made  to 

Ala.  13,  wherein  a  plea  in  abatement  prosecute    a    person    by    a    fictitious 

that  the  true  name  was  that  given  as  name,  if  the  only  designation  in  the 

an  alias  was  held  to  be  bad.  complaint  and  warrant  is  a  name  foU 

"An  alias  dictus,  as  one  of  the  old  lowed  by  the  word  "  alias,"  without 

cases  says  (Jenk.  Cent.  119),  is  only  any  preceding  description  of  ihe  per- 

reputation,  and  is  not  the  truth;  and  son,  that  name,  not  being  the  name  of 

though    it   might  as  well  have    been  the  defendant,  is  not  sufficient  and  is 

omitted   altogether,  yet  if  it  be  sup-  no  justification  in  an  action  for  false 

ported  by  the  covenant,  the  defendant  imprisonment.     Scheer  v,  Keown,   29 

cannot  take  an  exception."     Reid  v.  Wis.  586. 

Lord,  \  Johns.  (N.  Y.)  118.  2.  Evans  v.  State,  62  Ala.  12. 
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ing  of  idontitj  the  misnomer  of  a  person  or  corporation  in  a 
written  instrument  will  not  defeat  a  right  to  recover  upon  such 
instrument,*  or  relieve  from  liability  persons  who    are  bound 

thereon,  as  where  the  drawer  of  a  draft  is  described  by  the  name 
signed  to  the  draft,  in  which  case  the  acceptor  is  estopped  from 
denying  the  name,  whether  it  is  real  or  fictitious.* 

1.  Marmet  Co.  v.  Archibald,  37  W.  name  by  which  he  was  indicted,  to  be 

Va.  778;  Medway  Cotton  Manufactory  "Antonio  Martini/'  and  that  the  name 

V,  Adams,  10  Mass.  360.  was  written   in    the   recognizance    as 

Parol  Eridenoe  of  Idontitj.  —  Where  a  ''Antonio    Martinez/'    but    that    the 

declaration  was  brought  in  the  name  same  person  was  intended,  and  a  de- 

of  "  Mrs.  Alice  McPherson  Ansley,"  murrer  on  the   ground  of  ambiguity 

and  in  the  memorandum  of  sale  the  and  uncertainty  was  overruled.     Peo- 

name  was  **  Mrs.  Frank  T.  Ansley,"  it  pie  v.  Eaton,  41  Cal.  657. 

was  held  that  the  name  in  the  memo-  Ezoeption  to  Bole  Against  Vie  of  Ini- 

randum   was  likely  to  be  that  of  the  tials.  —  The  rule  requiring  certainty  in 

plaintiff's  husband,  which  fact  could  the  statement  of  names  of  parties,  and 

be  explained  by  parol  evidence,  and  that  such   names   should    be    written 

that  the  plainti£f  was  entitled   to  be  with  the  full  Christiai^  and  surname, 

allowed  to  show  that  Frank  J.  Ansley  has  an  exception  in  the  statute  3  &  4 

was  the  name  of  her  husband,  and  that  William  IV.,  c.  42,  §  12,  which  indi- 

the  words  "  Mrs.  Frank  J."  were  ap-  cates  that  in  all  actions  upon  bills  of 

plied    to    her    in    the    memorandum,  exchange,  promissory  notes,  or  other 

Ansley  v.  Green,  82  Ga.  181.  written  instruments,  any  of  the  parties 

In  an  Action  on  an  Administration  Sond  to  which  are  designated  by  the  initial 
wherein  the  name  of  the  intestate  was  letter  or  letters,  or  some  contraction  of 
incorrectly  written,  and  the  only  evi-  the  Christian  or  first  name  or  names, 
dence  offered  to  prove  the  amount  of  it  shall  be  sufficient  to  designate  the 
assets  in  the  hands  of  administrators  person  by  the  same  initial  letter  or  let- 
was  an  inventory  of  the  goods  and  ters  as  in  the  contracts,  instead  of  slat- 
chattels  of  the  intestate  by  his  correct  ing  the  Christian  name  or  names  in 
name,  it  was  held  that  parol  evidence  full.  Elberson  v,  Richards,  42  N.  J. 
was  admissible  to  show  the  name  L.  71,  holding  that  the  said  statute 
of  the  intestate,  and  that  the  bond  was  was  in  force  in  New  Jersey.  Enewold 
really  given  by  the  administrators,  the  v.  Olsen,  39  Neb.  59,  under  the  Ne^^ 
variance  being  a  mistake  committed  by  hraska  Code  of  Civ.  Pro. 
the  obligors  themselves.  State  v,  Woot-  But  in  Montana  a  demurrer  was  held 
ton,  4  Har.  &  J.  (Md.)  21.  to  be  proper  where  a  party  brings  an 

Inoorroot  Name  in  Sooognimioo.  —  If  a  action  upon  an  instrument  wherein  he 

defendant  is  not  the  person  who  en-  is  designated  by  the  initial  letters  of 

tered    into    a  recognizance  he    could  his  name,  if  he  does  not  aver  in  the 

plead  the  fact  in  abatement,  but  where  pleading  and  establish  by  proof  what 

he  docs  not  appear  to  deny  his  identity  his  name  really  is.     Wiebbold  v.  Her- 

as  the  man  who  bound  himself  for  the  mann,  2  Mont.  609;  Curtis  tr.  Valiton, 

appearance  of  the  defendant  in    the  3  Mont.  154. 

recognizance,  and  the  only  difficulty  2.  Claflin  v.  Griffin,  8  Bosw.  (N.  Y.) 

appears  to  be  that  he  is  described  by  a  689. 

wrong  Christian  name  in  the  body  of  Bart.  —  Bartholomew.  —  In  suits 

the    recognizance,   this   is    a    clerical  brought  by  an  indorsee  against  the  in- 


Sureties  cannot  take  advantage  of  a  declaration  as  payable  to  Bartholomew 

variance    between    the    name    in   the  Whalon,   without  any  averment  that 

recognizance  and  the  signature.    Car-  Bart,  and  Bartholomew  were  one  and 

penter  v.  State,  8  Mo.  291.  the  same  person,  or  that  the  former 

** Martini — Martinez,^* — A  complaint  name  was  an  abbreviation  of  the  lat- 

on  a  forfeited  recognizance  alleged  the  ter,  and  it  was  held  that  the  court  could 

name  of  the  accused  for  whose  appear-  not  judicially  know  that  the  former  is 

ance  to  answer  it  was  given,  and  the  an  abbreviation  of  the  latter,  or  that 
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Varna  of  Plaintiit  —  A  suit  may  be  brought  either  in  the  erroneous 
name  appearing  in  the  written  instrument,  as  where  initials  are 
used  instead  of  the  full  Christian  name,^  or  in  the  true  name, 
where  an  erroneous  name  is  used  in  the  writing,  with  proper  aver- 
ments that  the  party  suing  is  the  party  intended  by  the  designa- 
tion given  in  the  instrument.* 

Vama  of  Defendant.  —  A  party  may  be  sued  by  the  name  which 
he  signs  to  a  note  or  other  instrument,  and  he  cannot  be 
permitted  to  deny  the  name  unless  he  denies  the  execu- 
tion of  the  instrument ;  ■  or  he  may  be  described  by  his  true 

Bart,  is  not  a  full  proper  name.     Curtis  name  was  erroneously  stated  both  in 

V.  Marrs,  29  111.  508;    Rives  v.  Marrs,  the  complaint  and  in  the  bond  sued 

25  111.  315.     See  also  article   Negoti-  on,  but  there  was  no  question  as  to 

ABLE  Instruments.  the  identity  of  the  person,  nor  that  the 

1.  In  an  Aotion  on  a  Promiaaory  Note,  complainants  were  the  obllj^ees  in  the 
it  was  held  thai  the  defendant  by  his  bond,  it  was  held  that  the  contract 
signature  co  the  note  acknowledged  the  could  not  be  avoided  for  the  misnomer, 
name  of  the  plaintifiF  to  be  as  described  but  that  the  bill  might  be  amended  by 
in  the  process  and  was  thereby  estopped  inserting  the  true  name  of  the  corpora- 
from  setting  up  that  such  was  not  a  tion  with  a  proper  averment  as  to iden- 
proper  designation  of  his  name.  Davis  tity.  Hoboken  Bldg.  Assoc,  v.  Martin, 
V.   David,   i  Greene  (Iowa)  429.     See  13  N.  J.  Eq.  429. 

also  Farmers'  Nat.  Bank  v.  Williams,        Fnll  Vamelnateadof  Initiala.  —  Where 

9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  the  plaintiff  sued  as  **  Mary  A. 
213.  Quarles,"  on  a  note  made  payable  to 

So  where  a  note  is  payable  to  a  party  "  M.  A.  Quarles,"  it  was  held  that  the 

whose  Christian  name  is  designated  by  possession  of  the  note  rendered  the  ini- 

initials,  in  a  suit  by  the  payee  the  de-  tial  letters  sufficient.     Quarles  v.  CoU 

fendant  cannot  plead  in  abatement  that  Her,  3  Strobh.  L.  (S.  Car.)  223. 

the  plaintiff  sued  by  the  initials  of  his  In  a  suit  before  a  justice  of  the  peace 

Christian  name.     Woodberry  v.  Dye,  by  John  Hopper,  the  note  in  suit  was 

10  Rich.  L.  (S.  Car.)  31,  distinguishing  made  payable  to  John  Harper.  It  was 
Norris  v.  Graves,  4  Strobh.  L.  (S.  Car.)  held  not  to  be  demurrable  and  that  the 
32,  in  that  the  payee  in  the  note  in  plaintiff  might  prove  that  the  note  was 
that  case  was  not  designated  by  the  executed  to  him  by  a  wrong  name, 
initials  of   his   Christian    name.     See  Jester  v.  Hopper,  13  Ark.  43. 

also  Fewlass  v,  Abbott,  28  Mich.  270.  8.  Comer  v.  Jackson,  50  Ala.   384; 

2.  Taylor  v.  Strickland,  37  Ala.  642  Kemp  v.  McCormick,  i  Mont.  423; 
[overruling,  in  effect,  Gayle  v.  Hud-  McColgan  v.  Territory,  5  Okla.  567; 
son,  10  Ala.  116];  Nicholay  v.  Kay,  6  Graham  v.  Eiszner.  28  111.  App.  273: 
Ark.  59:  Northwestern  Distilling  Co.  Com.  v,  Hughes,  10  B.  Mon.  (Ky.) 
V.  Brant,  69  III.  661;  Pinckard  z^.  Mil-  160;  Slocum  v.  McBride,  17  Ohio 
mine,  76  III.  453;  Board  of  Education  607,  holding  that  a  demurrer  would 
V.  Greenebaum,  39  111.  609;  Leaphardt  not  raise  an  objection  to  this  form  of 
V,  Sloan,  5  Blackf.  (Ind.)  278;  Medway  pleading,  the  name  signed  purporting 
Cotton  Manufactory  v,  Adams,  10  to  be  a  partnership  name.  Porter  v. 
Mass.  360;  Commercial  Bank  v,  Cresson,  10  S.  &  R.  (Pa.)  257;  Bigelow 
French,  2T  Pick.  (Mass.)  486;  Lowell  v,  Chatterton,  10  U.  S.  App.  267.  See 
V.  Morse,  i  Met.  (Mass.)  473;  Upper  further  articles  Partnership;  Negoti  a- 
Alloways  Creek  Tp.  v.  String,  10  N.  T.  ble  Instruments. 

L.  323;  Woolwich  V,  Forrest,  2  N.  J.  L.  Beply  to  Plea  in  Abatement.  —  If  aparty 

107;  Middletown  z/.  M'Cormick,  3  N.  J.  executes    an    obligation  by  a    wrong 

L.  92;  New  York  African  Soc.  v,  Var-  Christian  name  he  should  be  sued  on 

ick,  13  Johns.  (N.  Y.)  39;    Andrews  v,  the  instrument  in  that  name;  and  if  he 

Wynn,  4S.  Dak.  40;  McMinn  Academy  plead  the  misnomer  in  abatement,  the 

V.  Reneau,  2  Swan  (Tenn.)  94;  Hatha-  plaintiff  ma^  state  the  facts  specially 

way  V.  Sabin,  63  Vt.  527.     See  article  in  a  replication,  or  reply  generally  that 

Negotiable  Instruments.  the  defendant  is  as  well  known  by  that 

Amendment.  —  Where    the  corporate  name  as  by  the  other;   and  in  either 

283  Volume  XIV. 


BMignfttion  of  NamM.  NAMES,  Bepetition,  Bepug^anoy,  etc. 

name  *  with  an  averment  and  proof  that  the  instrument  was 
executed  by  the  party  by  the  name  appearing  in  the  instrument.* 
9.  Eepetition,  Eepugnancy,  and  Variance  —  a.  Reference  from 
One  Count  to  Another.  —  The  rule  that  each  paragraph  of  a 
complaint  or  each  count  of  an  indictment  must  contain  within 
itself  a  good  cause  of  action  or  charge  the  commission  of  an 
offense  does  not  go  to  the  extent  of  requiring  the  repetition  of 
names  which  have  been  previously  given,  but  such  names^may  be 
indicated  by  suitable  words  of  reference.' 

b.  Repugnancy  -  and  Variance  —  clerical  Error.  —  Where 
names  are  repeated  in  a  pleading,  a  mere  clerical  error  in  the 
statement  of  the  name  in  one  place  will  not  affect  the  validity  of 
the  pleading  where  the  identity  of  the  person  is  apparent.* 

case  the  replication  will  be  sustained  21   111.  535;    Graves  v.  People,  11  111. 

by  the  production  of  the  instrument.  542];    Wilson  v.  Shannon,  6  Ark.  196, 

Guinard  v.  Heysinger,  15  III.  290,  citing  holding  that  this  is  the  proper  form  of 

Field  z/.  Winlow,  Cro.  Eliz.  897;  Hyck-  bringing  an    action  against  a   person 

man  v,  Shotbolt,  3  Dyer  279^/  Linch  v.  improperly  styled  in  a  contract  upon 

Hooke,  I  Salk.  7;    Gould  z/.  Barnes,  3  which  the  suit  is  brought.     See  also, 

Taunt.    504;     Wooster    v.     Lyons,    5  Dallam  v.  Wilson,  4  T.  B.  Mon.  (Ky.) 

Blackf.  (Ind.)  60.  109. 

1.  Cantley  v.  Hopkins,  5  Stew.  &  P.  Contra.  —  But  it  has  been  held  that  it 
(Ala.)  58,  wherein  suit  was  brought  is  improper  to  declare  against  a  person 
against  John  Cantley  on  a  note  signed  in  his  true  name  averring  that  he  exe- 
by  J.  Cantley,  but  the  declaration  did  cuted  the  instrument  by  the  untrue  de- 
not  attempt  to  set  out  the  execution  of  scription,  but  that  the  suit  must  be 
the  note  in  hac  verba^  and  it  was  held  brought  in  the  name  signed  to  the  in- 
that  there  was  no  discrepancy.  strument.     Wooster  v,  Lyons,  5  Blackf. 

In   Blood   V.    Crandall,    28   Vt.   396,  (Ind.)  60;    Gould  v.  Barnes,  3  Taunt, 

which  was  a  declaration  in  scire  facias  504. 

against  John  J.  Crandall  as  bail,  to  a  Variance    in   Body   and  Signature   to 

plea  that  the  defendant  did  not  give  Bond.  —  When  the  obligor's  name  in  a 

bail  in  the  manner  and  form  as  alleged  bond  is  written  by  mistake  "James  P. 

the  replication  averred  that  the  defend-  Coman,"  and  he  signs  the  bond  **  J.  P. 

ant,  as   deputy   sheriff,    made   return,  Coman,"  while  his  real  name  is  Joshua 

subscribed    with   his    name,    John    J.  P.  Coman,  he  may  be  sued  by  his  true 

Crandall,   "that  he,  the  said    John  J.  name  with  averments  stating  the  facts. 

Crandall,    became   his,    the   said    Fal-  Wood  v,  Coman,  56  Al;i.  283. 

Ion's,  bail,  by  indorsing  his,  the  said  8.  See  articles  Complaints  and  Pkti- 

Crandall's,  said  name  of  J.  J.  Crandall  tions,  vol.  4,  p.  592;  Indictments,  In- 

on  said  writ,  as  bail  thereon."     It  was  formations,  and  Complaints,  vol.  10, 

held  that  it  required  too  great  a  refine-  p.  504  et  seq. 

ment  of  language  to  raise  any  fair  and  4.  Phillips    v.    State,    35    Ark.    384; 

reasonable  doubt  as  to  the  averment  O'Connor  v.  State,  97  Ind.  104;    Gat- 

that  the  defendant  indorsed  the  writ  as  ling  v.  Robbins,  8  Ind.  184;  Kennedy 

bail  by  the  name  of  J.  J.  Crandall.  ».  State,  62  Ind.  138;  State  v.  Wall,  39 

Amendment.  —  Where  a  corporation.  Mo.  532;    Hall  v.  State,  32  Tex.  Grim, 

by   issuing   notes   in   a  wrong   name,  Rep.  594;    Rowell  v.  Bruce,  5  N.  H. 

misleads  a  party  to  bring  suit  against  381;  Hart  v.  State,  38  Tex.  382. 

it  in  such  wrong  name,  upon  a  plea  in  OmiMion    of    Initial    in    Beferenoe. — 

abatement  setting  up  such  misnomer  Where   the  name  is  set  out  with  the 

the    plaintiff    is    entitled    to    amend,  full  Christian  name  and  surname  and 

Bullard   v.   Nantucket  Bank,   5  Mass.  a  middle  initial  inserted  between  the 

99.  two,  and  thereafter  a  reference  is  made 

2.  Northwestern    Distilling    Co.    v.     to  the  person  as  the  said ,  omitting 

Brant,  69  111.  661   [n'iin^   O'Brien    v.  the  middle  initial  between  the  Chris- 
People,  41  111.456;  Garrison  v.  People,  tian  name  and  the  surname,  it  is  held 
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Slight  YarianMs.  —  The  same  may  be  said  where  there  are  slight 
variances  in  the  designation  of  the  same  person  in  different  parts 
of  the  same  proceeding,  where  there  is  no  misapprehension  or 

mistake  occasioned  thereby  and  the  identity  of  the  parties  men- 
tioned is  obvious.* 

that  the  reference  necessarily  refers  to  an  assault  upon  Roan  Blackman  with 

the  full  name  as  stated.     Com.  v,  Rob-  intent  to  kill  and  murder  Roan  Black- 

Inson,  165  Mass.  426;  Com.  z'.  O'Hearn,  man.      An  amendment  was    allowed 

132  Mass.  553.  changing  the  name  *'  Blackman  "    to 

Xisnomer  in  Unneoenary  Clause. —  "  Blackburn/'  but  in  making  the 
Where  the  misnomer  occurs  in  a  clause  amendment  in  the  indictment  there 
which  may  be  rejected  as  surplusage,  was  a  careless  omission  to  amend  the 
it  will  not  affect  the  pleading.  Com.  name  in  both  places,  leaving  the  indict- 
ee. Hunt,  4  Pick.  (Mass.)  252,  where  the  ment  to  charge,  after  the  amendment, 
indictment  charged  that  the  defendant  an  assault  upon  Roan  Blackburn  with 
**  in  and  upon  one  Peddy  Harvey  the  intent  to  kill  and  murder  Roan 
*  *  *  did  make  an  assault,  and  her  Blackman.  It  was  held  that  for  this 
the  said  Peddy  Hunt  *  *  *  did  blunder  the  judgment  must  be  re- 
beat,"  etc.,  and  it  was  held  that  the  versed,  the  court  saying  that  if  the 
objection  for  repugnancy  was  not  well  order  of  the  court  itself  worked  the 
taken,  because  the  whole  clause  con-  substitution  of  names  it  would  have 
taining  the  error  was  surplusage.  See  been  otherwise,  but  that  the  phrase- 
also  Greeson  v.  State,  5  How.  (Miss.)  ology  of  the  statute  carried  with  it  the 
33;  Cotton  V,  State,  4  Tex.  265;  Ken-  idea  of  a  manual  change  in  the  indict- 
nedy  v.  State,  62  Ind.  138;  Rex  v.  Mor-  ment,  by  the  actual  substitution  of  a 
ris,  I  Leach  C.  C.  109.  name    by    insertion    in    lieu    of    that 

Defect  Not  Prejudloial  to   Sahetantial  stricken  out. 

Bights.  —  And   the  same  character  of  1.  Reeves  v.  State,  (Ala.  1898)  23  So. 

objection  has  been  held  to  fall  within  Rep.  28;  Ex  p,  Gordan,  95  Cal.  374; 

the  statute  which  provides  that  an  in-  Butler    v.    Ash  worth,    100   Cal.    334; 

dictment  shall  not  be  quashed  or  set  Schemick    v.    Chicago,    151    111.   336; 

aside  for  any  defect  or  imperfection  Gordon  z/.  State,  59  Ind.  75,  holding 

which  does  not  tend  to  prejudice  the  that  the  rule  requiring  the  Christian 

substantial    rights   of    the    defendant  name  of  a  defendant  lo  be  set  out  in 

upon  the   merits.     Kennedy  v.  State,  full,    unless  it    is    alleged   to  be   un- 

62   Ind.    138;    State  v,  McCunniff,   70  known,  is  not  strictly  applied  to  names 

Iowa  217.  in  papers  subsequently  filed  in  the  case 

After  Amendment — PetiHon,  —  In  an  in   which  the  person    referred    to    is 

action    for   wrongful   attachment    the  clearly  identified;  Ryder  v.  Mansell,  66 

petition  alleged  that  the  property  at-  Me.  170;   State  v»  Wall,  39  Mo.  534; 

tached   was  a  mare   named  "Jane,''  State  v,   Atkinson,   27  N.  J.   L.  420; 

which   name  appeared    twice    m   the  State  v.  Vestal,  82  N.  Car.  564;    Lis- 

peticion.     On  the  trial  it  appeared  that  comb  v,  Eldredge,  (R.  I.  1897)  38  Atl. 

the  name  of  the  mare  was  '*  lona,''  and  Rep.  1052. 

on    application    leave    was   given    to  Identity  from  Other  Xatten  of  Beiorip- 

amend  the  petition  by  changing  the  tion.  —  Where  an  order  for  the  support 

name  from  Jane  to  lona.     The  amend-  of  a  minor  child  designated  the  child 

ment  was  made  in  one  of  the  places  in  as  "  Lena,"  or  '*  Lina,"  while  the  child 

which  the  name  appeared,  leaving  the  was    designated    by    its    real    name, 

petition  as  alleging  in  one  place  the  '*  Leah,"  in  other  parts  of  the  proceed- 

ownership  of  a  mare  named  '*  lona,"  ing,  wherein  it  was  also  otherwise  de- 

and  in  another  place  the  seizure  of  a  scribed  as  being  the  sole  issue  of  the 

mare   named  "  Jane."      It  was  held  marriage  of  its  parents,  the  parties  to 

that  the  failure  to  make  the  change  in  the  proceeding,  it  was  held   that  the 

both  places  was  a  mere  clerical  omis-  minor  child  was  sufficiently  identified 

sion  on  the  part  of  counsel  and  did  not  and  that  the  order  was  not  void.    Ex  p, 

afifect  the  right  of  parties.     Sanford  v.  Gordan,  95  Cal.  374. 

Willetts,  29  Kan.  647.  Appeal  from  JnBtloe  —  8nit  and  Judg- 

Indictment  —  But  in  Miller  v.  State,  ment  in  Different  Vamee.  —  Where  a  suit 

53  Miss.  403,  the  indictment  charged  was  instituted  in  one  name,  and  judg- 
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Yarianoo  BetwMn  Plndliig  and  Proof:  —  Notwithstanding  the  rule  that 
no  advantage  can  be  taken  of  a  misnomer  as  such,  except  in 
limine^  as  by  plea  in  abatement,^  yet  occasions  may  arise  when 
an  objection  before  trial  would  not  be  proper,  as  where  there  is  a 
variance  between  the  declaration  and  the  proof,  e.  g,^  between 
the  name  set  out  in  the  pleading  and  that  written  in  the  instru- 
ment sued  on.* 

Vamo  of  Third  PtoBon.  —  Where  the  name  of  a  third  person  is 
necessary  to  the  identity  of  an  offense,  proof  of  a  different  person 
makes  a  fatal  variance ;  as  where  an  indictment  charges  assault 
upon  one  person  by  name  and  the  proof  shows  an  assault  upon 
a  different  person,  the  name  of  the  latter  not  being  shown  to  be 
one  by  which  the  person  alleged  to  have  been  assaulted  was 
known;'  and  this  rule  as  to  variance  in  stating  the  name  of  a 

ment  was  rendered  before  the  justice  dictmbnts,  Informations,  and   Com- 

against  the  plaintiff  by  another  name  plaints,  vol.  lo,  p.  344. 
by  which  he  was  as  well  known  as  by       Misnomor  Aidod  by  Other  Deioiiptioa — 

the    name    in     which    the    suit    was  Defendants  Wife. — In  Herron  v.  State, 

brought,  and  no  objection  was  made  93  Ga.  554,  the  mdictment,  as  amended, 

before  the  justice,  the  objection  on  ap-  charged  Charles   Herron  with  killing 

peal  was  overruled.     Scott  v.  White,  71  "  Lula   Herring,   his   wife;"    and  her 

111.  287.  name  was '  *  Herron .  * '     It  was  held  that 

1.  See  infray  IV.  Effect  of  Misnomer  this  misnomer  would  not  justify  the 
—  Objections,  court  in  arresting  a  judgment  of  con- 

2.  Sunapee  v.  Eastman,  32  N.  H.  viction,  distinguishing  Lewis  v.  State, 
472;  Chappell  V,  Proctor,  Harp.  L.  (S.  90  Ga.  95,  in  that  there  was  a  motion 
Car.)  49.  for  a  new  trial  in  that  case,  and  the 

YariuMe  Betwoon  Nanie  on  Aoeonnt  aad  point  was   thus   properly  made,  and 

Vame  in  Ploadin|f.  —  There   being    no  further,  that  the  indictment  in  that  case 

question  of  the  identity  of  the  party,  did  not  allege  that  the  deceased  was  the 

where  an  indebtedness  of  William  B.  wife  of  the  accused,  the  court  adding: 

McQuillan  is  averred  to  be  for  goods  '*  Had  the  indictment  charged  that  the 

and  merchandise,  and  the  bill  of  par-  deceased  was  the  wife  of  the  accused, 

ticulars  filed  as  an  exhibit  is  against  the  decision  might  have  been  otherwise, 

W.  B.  McQuillan,  there  is  no  discrep-  notwithstanding  the  variance  between 

ancy.     **The  heading  of  the  account  the  indictment  and  the  evidence  as  to 

might  have  been  altogether  omitted,  her  given  name." 

and  still  the  items  of  the  account  would  Sole  Issue  of  Marriage,  —  So  where 

constitute  the  subject  of  the  indebted-  an  order  for  the  support  of  a  minor 

ness  and  might  have  been  proved  on  child  whose  name  was  "  Leaii  "  desig- 

the   trial."     Ware    v,    McQuillan,    54  nated  the  child  as"  Lena,"  or"  Una." 

Miss.  703.  but  the  child  was  designated    by  its 

Flory — Flenror.  —  So  where  charges  proper  name  in  other  parts  of  the  pro- 

in   the  plaintiff's  book   were    against  ceeding,  as  well  as  being  otherwise  de- 

"  Mrs.  Flory,"  while  the  defendant's  scribed  as  the  sole  issue  of  the  marriage 

real  name,  as  stated  in  the  declaration  of  its  parents,  parties  to  the  proceed- 

and  bill  of  particulars,  was  "  Fleurer,"  ing,  it  was  held  that  the  child  was  suffi- 

it  was  held  that  the  defendant  could  ciently  identified.     Ex  p,  Gordan,  95 

not    have    been     misled.       Imhoff    v.  Cal.  374. 

Fleurer,  2  Phila.  (Pa.)  35.  '*  Sole  Heir  at  Law''  —  On  a  motion 

8.  People  V.  Oreileus,   79  Cal.   180;  to  dismiss  an  appeal  from  a  decree  of 

State  V,  Taylor,  49  La.  Ann.  320;  Blu-  a  court  of  probate  refusing  to  admit  to 

menberg  r.  State,  55  Miss.  529;  McBeth  probate  an  instrument  purporting  to  be 

V,  State,   50  Miss.  81;    Moynahan   v,  a  last  will  and  testament,  the  ground  of 

People,  3  Colo.  367;  Lewis  v.  State,  90  the  motion  urged  was  that  the  record 

Ga.  95.    See  various  articles  treating  did  not  show  that  Harriet  Richmond 

specific  offenses.    See  also  article  In-  Eldredge,  heir  at  law  of  the  testator, 
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third  person  was  formerly  very  strictly  observed  * 

nw  QsMtiaii  If  Vow  One  of  Idontitj,  and  where  this  is  established,  or 
the  inaccuracy  is  not  misleading,  it  will  not  be  fatal.' 

described  and  mentioned  in  the  instru-  question  as  to  tbe  identity  of  the  per« 
ment  presented  for  probate,  had  ever  son.  State  v,  Garvin,  48  S.  Car.  258. 
been  served  with  notice  of  appeal  or  See  also  State  v.  Flack,  48  Kan.  146; 
summons.  The  reasons  of  appeal  State  v.  Rook,  42  Kan.  420;  Franklin  v. 
prayed  for  a  citation  to  Harriet  R.  State,  37  Tex.  Crim.  Rep.  312. 
Eldredge,  described  as  of  Dorchester,  Vooaisity  of  Proof  of  Idn&tity.  —  The 
Mass.,  "  sole  heir  at  law  of  said  James  appellant,  alone,  was  tried  for  the  crime 
Pierce,"  and  there  was  a  citation  on  file  of  adultery  alleged  to  have  been  com- 
with  an  affidavit  of  service  thereon  by  mitted  by  himself  and  Lula  Hunting, 
a  disinterested  person  on  Harriet  R.  The  only  testimony  offered  at  the  trial 
Eldredge  in  Boston,  Mass.,  the  service  was  some  admissions  made  by  one  Lula 
having  been  made,  as  the  affidavit  Huntington,  in  the  absence  of  appeU 
stated,  by  leaving  in  her  hands  and  pos-  lant.  There  was  no  testimony  that 
session  a  copy  of  the  citation,  together  Lula  Hunting  was  identical  with  Lula 
with  a  certified  copy  of  the  reasons  of  Huntington.  The  circuit  judge  admit- 
appeal,  which  accompanied  the  cita-  ted,  against  objection,  the  admissions 
tions.  It  was  heM  that  the  court  would  or  confessions  of  Lula  Huntington  to 
presume,  until  the  contrary  appeared,  go  to  the  jury,  and  charged  the  jury 
that  the  Harriet  R.  Eldredge  thus  that  if  they  found  as  matter  of  fact  that 
served  was  identical  with  the  Harriet  the  person  spoken  of  by  the  witness  as 
Richmond  Eldredge  who  was  men-  Lula  Huntington  was  the  same  person 
tioned  as  the  heir  at  law  of  the  said  de-  whose  name  was  set  out  in  the  indict- 
cedent.  Liscomb  v,  Eldredge,  (R.  L  ment  as  Lula  Hunting,  it  would  be 
1897)  38  Atl.  Rep.  1052.  sufficient  on  that  point,  but  it  was  held 
Ptesomption  After  Yerdiot. — ''  It  will  on  appeal  that  in  the  absence  of  all 
be  presumed  in  favor  of  the  correctness  testimony  as  to  a  fact,  the  jury  were 
of  the  verdict  and  judgment,  in  the  ab-  not  entitled  to  conclude  that  "  Hunt- 
sence  of  any  evidence  to  the  contrary  ing  "  was  the  same  person  as  *'  Hunt- 
in  the  record,  that  the  jury  had  before  ington."  State  v.  Mims,  39  S.  Car.  557. 
them  evidence  that  Leong  Chin  and  Yarianoo  Immaterial  Under  fltatnto. — 
Leong  Chung  were  identical;  that  the  It  is  sometimes  provided  by  statute  that 
man  killed  and  murdered  had  two  a  variance  in  names  is  not  fatal  and 
names,  by  either  of  which  he  was  cannot  work  an  acquittal,  unless  it  is 
equally  well  known.*'  People  f^.  Leong  found  to  be  material  to  the  merits  of 
Sing,  77  Cal.  117.  the  case,  or  that  it  may  be  prejudicial 

1.  Ungerz/.  State,  42  Miss.  649;  State  to  the  defendant.  Mead  v.  State,  26 
V.  Anderson,  3  Rich.  L.  (S.  Car.)  174;  Ohio  St.  505;  People  v.  Main,  114  Cal. 
Com.  V,  Pope,  12  Cush.  (Mass.)  272,  634;  State  v.  Harl,  137  Mo.  252,  holding 
which  was  an  indictment  for  wilfully  that  under  such  a  statute  it  may  be 
obstructing  an  engine  passing  upon  shown  on  the  trial  of  an  indictment  for 
a  railroad  alleged  to  be  built  by  the  uttering  a  forged  note  purporting  to  be 
Boston  and  Worcester  Railroad  Com-  signed  by  '*  J.  Mugumry  '  that  the  de- 
pany.  It  was  held  that,  the  true  name  fendant  agreed  to  have  *'  J.  H.  Mont- 
of  the  railroad  being  the  **  Boston  and  gomery  "  sign  the  note  and  represented 
Worcester  Railroad  Corporation,'*  the  the  signature  to  be  that  of  the  latter; 
variance  was  fatal.  and  that  when  an  offense  involves  the 

2.  Yarianoe  Whore  Christiaii  Kame  is  commission  of  or  attempt  to  commit  an 
Written  with  Initials.  —  Where  the  alle-  injury  to  a  person  or  property,  and  is 
gation  lays  the  ownership  in  a  man  descnbcd  in  other  respects  with  suffi- 
whose  first  initial  was  J,  proof  that  the  cient  ceruinty  to  identify  the  act,  an 
name  began  with  an  I  will  not  make  a  erroneous  allegation  as  to  the  name  of 
material  variance  if  the  initial  was  the  person  injured  is  not  material; 
written  wrong  by  misuke.  Bemhard  State  v.  Emeigh,  18  Iowa  122;  State  v, 
V,  State,  76  Ga.  613.  Flynn,  42  Iowa  164;  State  v.  Carr,  43 

Where  ownership  of  stolen  property  Iowa  418;  Stote  v.  Becker,  20  Iowa  438; 

is  laid  in  **  Mrs.  E.  A.  Sanders/*  proof  State  v,  Crawford,  66  Iowa  318;  State 

of   ownership  in    "Mrs.  Elmlra  San-  v.  Goode,  68  Iowa  593;  State  v.  Thomp- 

ders  '*  is  sufficient,  where  there  is  no  son,  19  Iowa  299;  State  v.  Windahl,  95 
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A  Mlinmnwr  of  &  Ponon  Hot  VooaoMry  to  Bo  Vamod,  or  whose  existence 
is  not  essential  to  the  offense  alleged  in  the  indictment,  is  not 
fatal.* 

10.  Idem  Sonans  —  Statomont  of  the  Dootrlno.  —  If  a  name  as  spelled, 
though  different  from  the  correct  spelling  thereof,  conveys  to  the 
ear  when  pronounced  according  to  the  commonly  accepted 
acoustics  a  sound  practically  identical  with  the  sound  of  the  cor- 
rect name,  the  name  as  thus  given  is  a  sufficient  designation  of 
the  individual  referred  to,  and  no  advantage  can  be  taken  of  the 
clerical  error.* 

11.  Names  of  Same  Original  Derivation  —  Vie  of  One  for  Another  im- 
mftterial.  —  Where  two  names  have  the  same  original  derivation, 
or  one  is  an  abbreviation  or  corruption  of  the  other,  both  being 
taken  promiscuously  in  common  use  for  the  same,  though  differ- 
ing in  sound,  the  use  of  the  one  for  the  other  is  not  a  material 
misnomer  or  variance.' 

12.  Additions  —  a.  GENERALLY  —  flutntory  Proviaionf.  —  In  Eng^ 
land  it  was  required  by  statute  ^  that  the  addition  of  the  estate, 

Iowa  470,  which  was  a  prosecution  for  court  rendered  a  judgment  against  Jew- 
murder,  wherein  it  appeared  that  the  ell  as  surety.  It  was  held  that  this  was 
deceased  was  a  tramp  and  his  name  correct  under  the  act  which  provides 
was  a  matter  of  some  dispute,  it  being  that  the  surety  on  the  injunction  bond 
said  in  the  indictment  to  be  *'  William  shall  be  considered  a  party  plaintiff  in 
Adams/'  but  there  was  some  testimony  the  suit,  and  that  in  case  the  m junction 
tending  to  show  that  it  was  in  fact  "  J.  shall  be  dissolved,  the  court  in  the  same 
P.  Barnes,"  and  the  court  instructed  m  suit  shall  condemn  the  plaintif!  and 
substance  that  the  erroneous  allegation  surety  jointly  and  severally, 
as  to  the  name  was  not  material,  and  Party  Kot  Keeeosary  to  Relief  Granted. 
this  instruction  was  held  to  be  correct  —  The  misnomer  of  a  party  not  neces- 
under  the  statute;  Slate  v.  Seely,  30  sary  lo  the  relief  granted  is  not 
Ark.  162;  People  z/.  McNealy,  17  Cal.  material.  Parrott z'.  Byers,  40 Cal.  614. 
332;  Olive  V.  Com.,  5  Bush  (Ky.)  376;  2.  Gahan  r.  People,  58  111.  160; 
People  V,  Johnson,  104  N.  Y.  213;  Smurr  v.  State,  88  Ind.  506;  Henry  v. 
People  V,  Dunn,  53  Hun  (N.  Y.)  State,  7  Tex.  App.  388;  Hoffman  v. 
387.  Bircher,  22  W.  Va.  540;  Letherbarrow 

In  order  to  prevent  its  working  such  v.  Ward,  5  Jur.  388. 

acquittal,  however,  it  must  appear  that  This  principle  is  supported  by  the 

the  person  intended  10  be  described  in  great  mass  of  cases  determining  the 

the  indictment  and  the  person  described  question  as  to  what  names  are  and  what 

in  the  proof  are  identical,  the  variance  are  not  idem  sonans.     See  title  Names^ 

arising  from   a  mere    mistake    as  to  Am.  and  Eng.  Encyc.  of  Law. 

name.     Mead  z^.  State,  26  Ohio  St.  505;  8.  Walter    v.    State,    105    Ind.   589; 

People  V,  Oreileus,  79  Cal.  180;  People  Alsup  v.  State,  36  Tex.  Grim.  Rep.  535; 

V.    McNealy,    17   Cal.    333;    People  v.  State  t/.  Hutson,  15  Mo.  512;  Wilkerson 

Allen,  61  Cal.  140.  v.  State,  13  Mo.  91;  Paul  v,  Johnson,  9 

1.  U.  S.  V,  Howard.  3  Sumn.  (U.  S.)  Phila.  (Pa.)  33,  29  Leg.   Int.  (Pa.)  4, 

12;    Mayo  r.   State,  7  Tex.  App.  346;  Jones's  Estate,  27  Pa.  St.  336;  Gordon 

Com.   V.    Hunt,  4   Pick.   (Mass.)  252;  v.  Holiday,  i  Wash.  (U.  S.)  289. 

Union  Bank  v.  Smith,  3  La.  Ann.  147,  4.  i  Henry  V.,  c.  5. 

wherein    in    an   answer    a  defendant  Additionf   After  Aiiae.  —  ''According 

prayed  for  a  dissolution  of  an  injunc-  to    old    authorities,     these    additions 

tion,  and  that  Smith  and  his  surety,  should  be  added  after  the  first  name, 

Charles  Morgan,   Sr.,  should   be  con-  and  not  after  the  alias  dictus,     2  Inst, 

demned  in  solido  to  pay  interest  and  699;  3  Salk.  20.     Though  if  an  addition 

damages.   Joseph  Jewell  was  the  surety  be  given  to  the  name  after  the  o/mx 

on  the  bond  and  not  Morgan,  and  the  dictus,  it  may  be  rejected  as  surplusage. 
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degree,  or  mystery  of  the  defendant  should  be  added  to  his  name 
in  an  indictment,  and  some  cases  in  the  United  States  have 
recognized  that  statute  as  being  in  force,*  or  have  required  such 
addition  under  similar  statutes,'  though  in  very  early  cases  it  was 
held  to  be  unnecessary.* 

How  Oljjootion  Taken.  —  At  all  events,  even  where  the  addition  was 
proper,  a  wrong  addition  could  not  be  a  ground  for  objection 
otherwise  than  by  plea  in  abatement,  such  addition  being  merely 
descriptio  persona.  * 

b.  Junior  and  Senior  —  Ho  Part  of  Kamo.  —  As  a  general 
proposition  it  may  be  said  that  neither  the  term  "Junior"  nor 
**  Senior  *'  is  a  part  of  a  name,*  but  the  terms  are  merely  descrip- 
tive of  the  person  and  are  used  only  for  the  purpose  of  distin- 
guishing father  and  son  of  the  same  name  in  the  same  place.* 

Hawk.  P.  C,  b.  2.  c.  25,  §  71."    State  8  Conn.  289;    Lord  v.  Waterhouse,  i 

V,  Bishop,  15  Me.  122.  Root  (Conn.)  432. 

1.  Com.  V.  France,  2  Brews.  (Pa.)  568;  Illinois.  —  Headley  v.  Shaw,  39  lU. 
State  V,  Moore,  14  N.  H.  451;  State  v,  354;  Guignon  v.  Union  Trust  Co.,  156 
Hughes,  2  Har.  &  M.  (Md.)479;  Sute  111.  139. 

V.  Bishop,  15  Me.  122.  Indiana,  —  Allen    v.   State,   52  Ind. 

In  England  it  was  provided  b^  stat-  486;  (^eraghty  v.  State*  no  Ind.  104. 

ute,  7  Geo.  IV.,  c.  64,  that  "  no  indict-  Maine,  —  State  v.  Grant,  22  Me.  171. 

ment  or  information  shall  be  abated  by  Massachusetts,  —  Kincaid  v,  Howe,  lo 

reason  of    *    *    *    want  of  addition,  Mass.   203;    Com.   v.   Parmenter,   loi 

or  of  wrong  addition."     Burroughs  z/.  Mass.  213;    Com.  v,  Beckley,  3  Met. 

State,   17  Fla.  656.    See  infra,  IV.  3.  (Mass.)  331;  Com.  v,  Perkins,  i  Pick. 

Amendment,  (Mass.)  388;  Com.  v.  East  Boston  Ferry 

2.  Com.   V,   Sims,   2   Va.   Cas.   374;  Co.,  13  Allen  (Mass.)  589. 

Com.  V.  Rucker,  14  B.  Mon.  (Ky.)  184.  Minnesota,  —  Bid  well  v,  Coleman,  1 1 

8.  Morgan    v.    State,    19   Ala.    559;  Minn.  78. 

Studstill  V.  State,  7  Ga.  2;  Sute  v,  Mc-  New  York, — People  v.  Cook,  14  Barb. 

Dowell,   6  Blackf.   (Ind.)  49;  State  v,  (N.  Y.J  259;  Fleet  v.  Youngs,  n  Wend. 

Newmans,  2  Law  Repos.  (N.  Car.)  74.  ^N,  Y.)524;  People  v,  Collins,  7  Johns. 

4.  Com.  V,  Lewis,  i  Met.  (Mass.)  151;  (N.  Y.)  549;  Padgett  v,  Lawrence,  10 
Smith  V.  Bowker,  i  Mass.  76;  State  v,  Paige  (N.  Y.)  170. 

M'Gregor,  41  N.  H.  411.  Ohio. — Wagner  v,  Ziegler,  44  Ohio 

In  lUne,  by  statute,  the  quashing  of  St.  65. 

an  indictment  or  the  arrest  of  judgment  Pennsylvania,  —  Bratton  v,  Seymour, 

is  prohibited  for  any  omission  or  mis-  4  Watts  (Pa.)  329. 

statement  of  title,  caption,  etc.,  if  such  Texas,  —  State  v.  Manning,  14  Tex. 

omission  or  misstatement  does  not  tend  402. 

to  prejudice  the  defendant.     State  v,  Vermont,  —  Brainard  v,   Stilphin,   6 

Nelson,  29  Me.  334.  Vt.  9;  Isaacs  v.  Wiley,  12  Vt.  674. 

In  Whitney  v.  Dolloff,  74  Me.  235,  Virginia,  —  O'Bannon   v,  Saunders, 

wherein  the  question  was  whether  there  24  Gratt.  (Va.)  138. 

was  a  variance  between  a  declaration  Wisconsin,  —  Clark  v,  Gilbert,  i  Pin. 

counting  on  a  judgment  against  "  Clara  (Wis.)  354. 

Dollofif,  of  Lisbon,"  and  the  record  of  a  United  States,  —  Breedlove  v,  Nicolet, 

judgment  against  "  Clara  Dolloff    of  7  Pet.  (U.  S.)  413. 

Lisbon,  married  woman,*'  it  was  held  England,  —  Lepiot    v.     Browne,    i 

that  the  omission  of  the  addition  did  Salk.  7. 

not  create  a  variance.    See  also  State  6.  See  the  cases  in  the  last  preceding 

V,   Guest,    100  N.   Car.   410;   State  v,  note. 

Hughes,  2  Har.  &  M.  (Md.)  479*  "  The  Booond  of  That  Varna."  —  "  The 

5.  Colorado,  —  Loveland  v.  Sears,  i  description  of  William  Read,  Junior, 
Colo.  435.  in  the  indictment,  as  *  William  Read, 

Connecticut.  —  Coit  v.  Starkweather,     the  second  of  that  name,'  is  sufficient. 
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Generally  Snoh  Term  Need  Not  Be  Proved  where  proof  of  name  is  neces- 
sary, nor  will  a  variance  result  between  the  pleading  and  the 
proof,  whether  the  addition  is  made  in  the  pleading  or  not.* 

The  Qnestion  Is  One  of  Identity  of  parties,  and  the  insertion  of  such 
an  addition  is  not  material  where  there  does  not  appear  to  be 
more  than  one  person  bearing  the  same  name.*  But  the  cases 
appear  not  to  be  in  entire  harmony.  It  is  apprehended,  however, 
that  the  rule  as  heretofore  stated  is  correct  when  applied  to  the 
mere  setting  out  of  names  in  pleading,  where  there  is  no  question 
as  to  identity,  and  that  the  apparent  conflict  seems  to  arise 
principally  upon  the  sufficiency  of  proof  under  circumstances 
which  bring  the  identity  of  the  parties  into  question.* 

The  terms  of  the  description  constitute  was  made  to  one  by  that  name  with  the 

no  part  of  the  name."     Com.  v.  Par-  addition  of  '*  Junior  "  is  a  permissible 

menter,  loi  Mass.  211.  averment  when  there  is  nothing  in  the 

1.  Geraghty  z/.  State,  no  Ind.  104;  note  to  estop  such  allegation.  Johnson 
Allen  V.  State,  52  Ind.  486;  State  v.  ».  Lexington,  14  B.  Mon.  (Ky.)  527. 
Best,  108  N.  Car.  747;  Ross  v.  State,  And  one  may  sue  with  the  addition 
116  Ind.  496  [citing  Foltz  v.  State,  33  *'  Sr."  on  a  note  payable  to  him  withr 
Ind.  215;  Choen  v.  State,  52  Ind.  347;  out  such  addition.  Neil  v,  Dillon,  3 
Miller  v.  State,  69  Ind.   284;  Com.  v.  Mo.  59. 

Beckley,  3  Met.  (Mass.)  331];  O'Ban-  Amendment    by  Inserting  Plaintiff* s 

non  V.  Saunders,  24  Gratt.  (Va.)  138.  Addition.  — And  where  the  younger  of 

Omission  in  Judgment.  —  An  omission  the  same  name  in  the  same  town 
to  add  the  word  "  Junior"  to  the  name  brought  an  action,  omitting  the  addition 
of  the  plaintiff  in  a  judgment  is  not  of  "Junior"  from  his  name,  the  re- 
material,  and  a  judgment  which  recites  fusal  of  the  Common  Pleas  to  allow  him 
that  '*  said  plaintiff  do  have,"  etc.,  is  to  amend  his  writ  by  making  the  addi- 
sufhcient  to  show  in  whose  favor  the  tion  for  the  purpose  of  admitting  in 
judgment  was  rendered.  Loveland  v,  evidence  a  written  promise  of  the  de- 
Sears,  I  Colo.  433.  fendant  made  to  the  plaintiff  by  the 

On  Xotion  to  Dismiss  an  Appeal  it  was  name  of  ''A.   B.,  Junior,"  was  held 

held  that    the   presumptions   were   in  reversible  error.     Kmcaid  v,  Howe,  10 

favor  of  a  judgment  and  that  the  "  C.  Mass.  203. 

F.    Steincamp  "     named   in   the   bond  Parol  Evidence,  —  In  an  action  upon 

would  be  intended  to  be  the  identical  a  note  payable  to  a  person  without  any 

party  named  as  *'  Christian  Steincamp,  addition,  if  it  appears  that  there  were 

Sr.,"    in    the    petition.       Wagner    v,  father  and  son  of  that  name  at  the  same 

Ziegler,  44  Ohio  St.  66.     And  see,  to  the  place,  prima   facie  the   father   is  the 

same  point.  Fleet  v.  Youngs,  11  Wend,  payee,  but  proof  is  admissible  that  the 

(N.  Y.)  524.  son  was  meant  and  is  entitled  to  re- 

2.  San  Francisco  v,  Randall,  54  Cal.  covery.  Sweeting  v.  Fowler,  i  Stark 
408.  106,  2  E.   C.   L.  49,  cited  in  Stevens  v. 

Actions  on  Notes  —  Addition  in  Instru-  West,  6  Jones  L.  (N.  Car.)  51. 

ment  Only,  —  There  is  no  variance  be-  8.  Person     Commissioned     as     Deputy 

tween  the  description  of  a  note  sued  on  Sheriff. —  In  Com.  v,  Beckley,  3  Met. 

as  made  by  "  Samuel  Headley  "  and  a  (Mass.)  331,  it  appeared  that  the  person 

note  produced  made  by"  Samuel  Head-  upon  whom  the  assault  and  battery  in 

ley,  Jr."     Headley  «^.  Shaw,  39  111.  354.  question  was  committed  was  commis- 

See  also  Lord  v,  Waterhouse,  i   Root  sioned  as  a  deputy  sheriff  by  the  name 

(Conn.)  432.  of  "  Thomas  Adams,  Jr."     Evidence 

Addition  in  Pleading  Only,  —  If  a  was  objected  to  on  the  ground  of  its 
note  is  made  payable  to  a  person  not  variance  from  the  allegations  in  the  in- 
distinguished  by  the  addition  of  dictment,  which  objection  was  held  to 
"Senior"  or  "Junior,"  the  cjuestion  be  correctly  overruled,  the  court  saying 
to  which  of  two  the  note  was  in  truth  that  to  support  the  indictment  it  must 
made  and  delivered  is  a  question  of  fact  be  proved  that  the  person  named  there- 
resting  on  averments,  and  that  the  note  in  and  in  the  commission  were  one  and 
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Eather  Intended  in  Abienoe  of  Addition.  —  It  is  said  as  a  general  propo- 
sition that  if  a  father  and  son  both  bear  the  same  name,  by  stat- 
ing the  name  without  an  addition  the  father  will,  prima  faciei  be 
intended.  * 

13.  Foreign  NameB  —  Designation  by  English  EqniTalent.  —  A  foreigner 
may  be  designated  by  a  name  which  is  the  equivalent  in  English 
of  the  name  in  his  native  tongue,  and  to  which  he  has  assented.* 

the  same,  and  that  after  verdict  it  would  138,  which  was  an  action  against  a 
be  presumed  that  the  fact  was  so  sheriff  and  his  sureties  on  his  official 
proved.  In  this  case  Boyden  v.  Hast-  bond  for  not  making  and  paying  money 
ings,  17  Pick.  (Mass.)  200,  is  dis^  under  an  execution,  it  was  held  that  the 
tinguished  in  that  in  the  latter  case  the  addition  of  "  Jr."  was  no  part  of  the 
plaintiff  undertook  to  describe  the  name  of  the  execution  debtor,  and  that 
record  of  the  judgment  and  did  not  de-  a  judgment  against  *' B.,  Jr.,"  de- 
scribe it  correctly.  Upon  this  latter  scribed  as  a  judgment  against  "  B.," 
point  see  De  Kentland  v.  Somers,  2  would  not  sustain  a  plea  of  nul  tiel 
Root  (Conn.)  437.  record.      See  also  article   Executions 

Kotiier  and  Daughter  of  Same  Name.  —  Against  Property,  vol.  8,  p.  419. 

In  Rex  V.  Peace,  3  B.  &  Aid.  579,  the  1.  Brown  v.  Benight,  3  Blackf.  (Ind.) 

indictment   was  for   an   assault  on   a  41;  Lepiot  v.  Browne,  i  Salk.  7;  State 

named  woman.     It  appeared  that  there  v.  Vittum,  9  N.  H.  519.     But  see  contra^ 

were  two  persons  of  that  name,  mother  Rex   v.    Peace,   3    B.  &  Aid.   579,  in 

and  daughter,  and  that  the  assault  was  which    case,  however,    the   elder  and 

on  the  daughter.     The  indictment  was  younger  persons  were  women, 

held  sufficient.  Om&ion  of  DeBigxiation  in  Affidavit.  — 

Adultery  Committed  with  Tather  or  Son.  In  Singleton  v.  Johnson,  9  M.  &  W.  67, 

—  In  State  v,  Vittum,  9  N.  H.  519,  an  affidavits  for  a  rule  for  a  judgment,  as 

indictment  alleged  that  the  defendant  in  the  case  of  a  nonsuit,  were  entitled 

committed  adultery  with  a  man  named,  with  the  names  of  the  parties,  except 

without  any  further  addition,  and  it  ap-  that  the  addition  "the  elder,"  which 

peared  that  there  were  in   that  town  had  appeared  to  the  name  of  one  of  the 

two  individuals  of  that  name,  father  parties  in  all  the  proceedings  to  the 

and    son,    and    that    the    latter    used  cause  heretofore  had,  was  omitted.     It 

the  addition  of  "  Junior  "  to  his  name,  was  held  that  the  omission  was  imma- 

and  was  thereby  well  known  and  dis-  terial,  as  it  would  be  intended  that  the 

tinguished  from    his   father.     It    was  latter  was  meant  unless  the  contrary 

held  that  the  defendant  had  the  right  was  expressed.      But  in  Babineau  v. 

to  understand   that  the    offense    was  Babineau,  30  New  Bruns.  18,  the  court 

charged  to  have  been  committed  with  refused  to  allow  an  affidavit  to  be  read 

the  father,  and  evidence  of  adultery  in  which  the  addition  of  "  Junior  "  was 

with  the  son  could  not  be  admitted.  omitted  from  the  name  of  one  of  the 

Judgment  and  Exeontion.  —  In  Jarmain  parties  in  the  title  of  the  cause. 

V,  Hooper,  6  M.  &  G.  827,  46  E.  C.  L.  Abatement.  —  In    Zuill    v.    Bradley, 

827,    in   trespass  quare  dotnum   /regit  Quincy  (Mass.)  6,  it  appears  that  where 

against  the  sheriff,  the  sheriff  justified  father  and  son  of  the  same  name  reside 

under  a  fi.  fa.  issued  against  the  plain-  in    the  same  town,   the  omission   of 

tiff's  goods,  to  which  the  plaintiff  re-  **  Junior  "  in  a  writ  against  the  son  is 

plied    that    the   fi.   fa.   did   not   issue  good  cause  of  abatement, 

against  his  goods.      It  appeared  that  8.  Alexander  v.  Com.,  105  Pa.  St.  i; 

the  judgment  under  which  the  fi.  fa.  Hart  z/.  Lindsey,  17  N.  H.239;  Weitzel 

issued   was   against   Joseph  Jarmain,  v.  State.  28  Tex.  App.  523. 

who  was  the   plaintiff's  son,  and   the  Flory — Flenrer. —  In  Imhoff  t/.  Fleu- 

goods  of  Joseph  Jarmain  the  elder  were  rer,  2  Phila.  (Pa.)  35,  the  defendant  ob- 

taken  under  a  fi.   fa.   issued    against  jected  that  the  charges  in  the  plaintiff's 

Joseph  Jarmain,  without  further   de-  book  were  against  *' Mrs.  Flory,"  while 

scription.    It  was  held  that  the  writ  was  the  defendant's  real  name,  as  stated  in 

no  justification  to  the  sheriff.    See  also  the  declaration  and  bill  of  particulars, 

Maniy  v.  Shepperd,  57  Ga.  68.  was  "  Fleurer."     It  was  said  that  "  in 

Name    of     Execution     Debtor,  —  In  this  country,  where  men  of  different 

O'Bannon  v,  Saunders,  24  Gratt.  (Va.)  races     and     tongues    are    constantly 
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14.  Married  Women  —  Aotion  bj  Wifo  in  XaidMi  Hame.  —  If  the  action 
is  commenced  by  a  married  woman  in  her  maiden  name,  instead 
of  that  acquired  by  marriage,  this  is  at  most  a  misnomer  which 

must  be  taken  advantage  of  as  such  a  defect,  and  is  unavailable 
on  the  trial.* 

General  Frinoiplei.  —  The  manner  of  stating  the  name  of  a  married 
woman  is  in  other  respects  referred  to  the  general  principles  dis- 
cussed in  this  article.* 

16.  Identity  of  Names.  —  Identity  of  name  is  prima  facie  evi- 
dence of  identity  of  person,'  even  if  there  is  a  variance  in  the 

mingling  in  business  transactions,  in  will  not  affect  a  pleading,  but  can  only 

ignorance  of   the   peculiarities   which  be  corrected  by  motion  or  by  the  court, 

mark  the  pronunciation  of  the  same  let-  2.  ''Mre."  is  not  a  name.     Elberson 

ters  in  their  respective  languages,  and  v.   Richards,  42  N.  J.   L.  70;  Kearsley 

where  names  have  no  higher  sanction  v.  Gibbs,  44  N.  J.  L.   169;  Schmidt  v. 

than  the  will  of  those  who  give  and  Thomas,  33  111.  App.  109;  State  v.  Roh- 

those   who  bear  them,  a  liberal   rule  frischt,    la   La.   Ann.   382.      See  also 

should  prevail,  suited  to  the  exigencies  article  Abbreviations,  vol.  i,  p.  46. 

of  the  situation,  which   differs  essen-  "Mn."  Preeeding  Ensbaiid's  ChrbtlaB 

tially  from  that  of  the  inhabitants  of  HanM.  —  Where  an  indictment  alleges 

those  countries  where   the   state  pre-  an  assault    and   battery   upon   *'  Mrs. 

scribes  and  enforces  the  use  of  baptis-  George  W.  Bell,'*  the  fact  whether  she 

mal  registers,  and  regards  the  appella-  is  known  by  such  name  is  one  to  be 

tions  conferred   by  the    ministers    of  submitted  to  the  jury.     Bell  v.  State,  25 

religion  as  legally  binding."  Tex.   574.     See  also   Davis    v.    State, 

Petris  — Petrle.—  In  Petrie  v.  Wood-  (Tex.  App.  1889)  11  S.  W.  Rep.  647. 
worth,  3  Cai.  (N.  Y.)  219,  to  a  plea  in  If  a  person  has  in  fact  a  second  or 
abatement  that  the  defendant  was  sued  middle  Christian  name,  and  is  com- 
as "  Petris  "  instead  of  *'  Petrie,"  it  monly  known  by  the  use  of  such  name, 
was  held  that  the  pronunciation  would  it  is  sufficient  if  his  wife's  name  as  a 
still  be  the  same  in  French,  whether  witness  in  a  criminal  prosecution  is 
the  name  was  spelled  correctly  or  as  it  indorsed  as  *'  Mrs.,"  preceding  the 
was  in  fact  spelled.  middle  Christian  name  of  her  husband 

Felipe — Phillip.  —  In  Cerda  s^.  State,  together  with  the  surname,  where  it 

33  Tex.  Crim.  Rep.  458,  the  following  does  not  appear  that  the  accused  was 

charge   was   held  to    be  correct:  "  If  misled  or  did  not  know  who  was  in- 

you  believe  from  the  evidence  that  the  tended.     Carroll  v.  State,  (Neb.  1898)  73 

true  given  name  of  the  owner  is  Felipe  N.  W.   Rep.  939.     See  also  article  In- 

Cortez,  and  you  further  believe  that  dictments.   Informations,    and  Com- 

the  name  Felipe  is  a  Spanish  name,  and  plaints,  vol.  10,  p.  344. 

that  the  English  name  Phillip  is  one  8.  See  Am.  and  Eng.  Encyc.  of  Law, 

and  the    same,   and    that  the  alleged  titles    Names;  Judgments,      See    also 

owner,    P.    Cortez,    was    usually    and  Wilson  v.  Holt,  83  Ala.  528;  Thompson 

commonly  called  in  English  *  Phillip,'  v,  Manrow,  i  Cal.  428;  Mott  v.  Smith, 

then  there  would  be  no  variance  in  the  16  Cal.  535 ;  Carleton  v,  Townsend,  28 

name  alleged  and  that  proven."  Cal.  219;  Garwood  v.  Garwood,  29  Cal. 

Improper  Signatiiret  to  Bond  — Alias  in  514;    Douglas    v,  Dakin,  46  Cal.  49; 

ProooM.  —  Where    the    defendants  are  Ward    v.    Dougherty,    75     Cal.    240; 

sued    as  "  W.    G.    Hughes  and   Phi.  Goodell  v.  Hibbard,  32  Mich.  55;  Eames 

Berry,"  agreeably  to  their  signatures  v.  McGregor,  43  Mich.  313;  Morris  v. 

in   the   bond,   and   the   process  issues  McClary,  43  Minn.   346;    Floumoy  v. 

against  them  as  "  W.  alias  Willis  G.  Warden,  17  Mo.  435;  Gitt  t^.  Watson, 

Hughes,    and    Phi.    alias     Philander  18  Mo.  274;  State  v.  Moore,  61  Mo.  279; 

Berry,"  this  is  neither  a   substantial  Stapleton     v.     Pease,    2     Mont.    553; 

variance  nor  a  misnomer.      Com.   v.  Hatcher  v,   Rocheleau,    18   N.   Y.  86; 

Hughes,  10  B.  Mon.  (Ky.)  160.  People  v.  Smith,  45  N.  Y.  772;  Jackson 

1.  Traver  v.  Eighth  Ave.  R.  Co.,  3  v.  Goes,  13  Johns.  (N.  Y.)  518;  Jackson 

Keyes  (N.  Y.)498;  Beavers  v.  Baucum,  v.  King,  5  Cow.  (N.  Y.)  237;  Atchison  v. 

33  Ark.  722,  holding  (hat  such  a  defect  McCulloch,    5   Watts  (Pa.)   13;    Kelly 
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spelling,  provided  the  two  names  are  idem  sonans,^     See  p.  50. 

16.  £1  Actions  on  Judgments.  —  See  article  Judgments,  vol.  11, 
p.  796. 

17.  Consistency  Tbronghout  Proceedings.  —  The  names  of  parties 
which  are  used  in  an  action  or  proceeding,  and  by  which  they 
have  become  concluded,  should  be  adhered  to  throughout  the 
proceedings.* 

in  Chahoe  of  Hake  —  1.  EfEect  of  Change.  —  A  change  in  the 
name  of  a  party  pending  an  action  or  prosecution  against  him 
will  not  affect  such  action  or  prosecution.' 

V,  Valney,  5  Clark  (Pa.)  301 ;  Smith  v,  was  omitted  from  the  name  of  one  of 

Gillum,   80    Tex.    125;    Chamblee    v.  the  parties  in  the  title  of  the  cause.     See 

Tarbox,  27  Tex.   144;    Baker  v.   Mc-  also  Jarmain  v.  Hooper,  6  M.  &  G.  827, 

Farland.  77  Tex.  294;  Galveston,  etc.,  46  E.  C.  L.  827. 

R.  Co.  V.  Stealey,  66  Tex.  470;  Bogue  But  in  Tomlin  v.  Morris,  16  N.  J.  L. 

V,    Bigelow,     29    Vt.     180;    Cross    v,  180,  where  a  statute  required  a  party 

Martin,  46  Vt.  18.  demanding  an  appeal  to  file  an  affidavit, 

1.  Jackson  v.  Cody,  9  Cow.  (N.  Y.)  it  was  held  to  be  sufficient  if  a  defend- 
140:  Kelly  V.  Valney,  5  Clark  (Pa.)  ant  who  is  sued  by  a  wrong  name  files 
301.  an  affidavit  in  his  true  name,  the  court 

Extent  of  Eiile.  —  The  rule  that  saying  that  if  he  has  sued  by  a  wrong 
identity  of  person  may  be  presumed  name,  and  instead  of  putting  in  a  dila- 
from  identity  of  name  will  not  be  ex-  tory  plea  of  misnomer  he  chooses  more 
tended  so  far  as  to  uphold  as  an  infer-  honestly  to  go  to  trial  on  the  merits,  it 
ence  that  the  plaintiff  and  defendant  is  no  reason  why  in  subsequent  pro- 
are  one  and  the  same  person,  the  names  ceedings  he  must  not  only  call  himself 
appearing  to  be  the  same.  Wilson  v.  by  the  wrong  name,  but  actually  write 
Benedict,  90  Mo.  213.  it  wrong. 

Where  a  criminal  complaint  against  8.  Eibot  upon  Indiotmont. —  In  Com. 

"  John  Smith  *' con  tains  several  counts,  v,  Phillipsburg,    10  Mass.    78,  it  was 

and  the  name  of  the  defendant  is  set  said:  '*  We  cannot  change  the  name  of 

out  in  full  in  the  first  count,  he  may  be  the  defendants  in  the  indictment,  nor 

referred  to  in  the  other  counts  as  **  said  is  there  any  occasion  for  it.     We  have 

John,"  although  John  is  also  the  name  no  difficulty  in  proceeding  upon  the  in- 

of  the  complainant.     Com.  v.   Hagar-  dictment  as  it  stands,  nur  in  inflicting 

man,  10  Allen  (Mass.)  401.  a  fine  and  awarding  execution  against 

2.  Golden  v.  State,  19  Ark.  590,  the  defendants  by  the  name  of  the  in- 
wherein  the  defendant  pleaded  not  habitants  of  Phillipsburg.  If  a  f^me 
guilty  to  an  indictment  by  the  name  in  sole  intermarries  pending  an  action 
which  he  was  indicted,  and  afterwards  against  her,  the  action  still  proceeds 
filed  a  motion  for  a  continuance  in  an-  against  her  by  her  former  name;  and 
other  name.  The  court  struck  the  mo-  she  may  be  taken  on  execution  notwith- 
tion  from  the  files  without  considering  standing  her  coverture." 

it  at  all,  and  it  was  held  that  in  this  the  Ordor  to  Prooeod  In  Changod  Hame.  — 

court  did  not  err.  Where  a  demurrer  to  a  bill  was  inter- 

ninstrationi. —  In   Borthwick  s^.  Ra-  posed  upon  the  ground  that  the  defend- 

venscroft.  5  M.  &  W.  31,  the  defend-  ant  company  had  changed   its   name 

ant,  whose  real  name  was  "  Humphrey  since  the  suit  was  instituted,   the  de- 

D.  R.,"  was  described  in  the  writ  of  murrer  was  overruled  and  the  cause 

summons  and  distringas   thereon    as  ordered    to    proceed   in   the   name  as 

*' Henry  R."     On  an  application  to  set  changed.       Welfley     v.      Shenandoah 

aside  the  distringas,  he  entitled  his  affi-  Iron,  etc.,  Co.,  83  Va.  768.     See  also, 

davit  in  the  cause  "  B.  v.  Humphrey  for  change  of    name   of  corporation, 

D.  R.,  sued  as  Henry  R.,"  and  it  was  article  Corporations,  vol.  5,  p.  66. 

held  incorrect,   there   being  no    such  Change  of  Name  by  Karriage  Before  In- 

cause  until  appearance.  SoinBabineau  diotment  Found. —  In  Rex  t/.  Turner,  i 

V.  Babineau,   30  New  Bruns.    18,  the  Leach  C.  C.   536,  it  was  held  that  an 

court  refused  to  allow  an  affidavit  to  be  indictment   for   robbery   of  a   married 

read  in  which  the  addition  of  "  Junior  "  woman  described  by  her  maiden  name 
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2.  ProceedingB  for  Change  of  Name  —  Bight  to  Selaet  Hamo.  —  One 
has  a  right  to  use  or  cause  himself  to  be  known  by  any  name  he 
may  choose,  subject  to  the  right  of  others  in  the  particular  name 
chosen,  or  when  not  done  for  the  purpose  of  perpetrating  a 
fraud.* 

Statutory  Proyisiona.  —  Regular  proceedings  are  often  provided  by 
statute  whereby  one  may  by  a  due  course  of  law  have  his  name 
changed  and  have  himself  invested  with  a  new  name.  Such  pro- 
ceedings, however,  depend  entirely  upon  the  particular  statutes.* 

is  good  notwithstanding  she  marry  be-  An  Infant  applying   to    change    his 

fore  the  indictment  is  found._  name  must  have  a  guardian  appointed 

But  in  Com.  v.  Brown,  2  Gray  (Mass.)  to  represent  him.     Matter  of  Mayer,  i 

358,  it  was  held  that  an  indictment  for  N.  Y.  Month.  L.  Bui.  87. 

the  unlawful  sale  of  spirituous  liquors  IMieretion  of  Conrt.  —  Under  the  pro* 

charging  the  sale  to  have  been  made  to  visions  of  chapter  322   of  New   York 

a   woman   by   her   maiden  name,  the  Laws  1870,  which  authorized  the  court 

woman  having  changed  her  name  by  to  grant  an  order  changing  the  name  of 

marriage  after  the  sale  and  before  the  a  corporation  where   it  appears  *'  that 

indictment  was  found,  could  not  be  sup-  there  is  no  reasonable  objection  to  such 

ported  by  proof  of  the  sale  to  her  under  corporation  changing  its  name,"  the 

her  maiden  name.  granting  or  refusal  of  the  order  was 

1.  See  supra^  II.  5.  Names  in  Common  put  within   the  discretion  of  the  court. 

Use  and  Assumed  Names,  The    moving    party    has    no   absolute 

8.  Wetherill  Casting  Co.,  5  Pa.  Co.  right  to  make   the  change  or  to  have 

Ct.  Rep.  337.     And  see  Am.  and  Eng.  the  consent  of  the  court  thereto.     The 

Encyc.  of  Law  (2d  ed.),  title  Corporations,  court  has  to  determine  whether  or  not 

New  York  Statute.  —  Thus  the  New  there    is     any    reasonable    objection, 

York  Act  of  1847,  permitting  the  court  which  is  only  another  mode  of  saying 

to  change  a  name  if  the  judge  is  satis-  that  it  may  exercise  its  discretion,  and 

fied  that  the  applicant  will  derive  any  its  action  will    not   be   revised   unless 

pecuniary  benefit  upon  assuming  an-  there  is  an   abuse  of  that  discretion, 

other  name,  was  held  to  mean  that  the  Matter  of  U.  S.  Mercantile  Reporting, 

judge  was   to  be   judicially  satisfied,  etc..  Agency,  115  N.  Y.  177. 

upon  proper  proof,  that  the  effect  of  the  It  is  onl^  when  the  court  is  satisfied 

change  would  be  of  pecuniary  benefit  that  there  is  no  reasonable  objection  to 

to  the  applicant,  and  that  a  mere  peti-  the   proposed    change   in  a  corporate 

tion  which  shows   that  the   petitioner  name  that  it  is  empowered  to  make  an 

believes  thai  it  will  be  of  pecuniary  in-  order  authorizing  the  alteration.     Mat- 

terest  to  him  that  his  name  should  be  ter  of   U.    S.     Mercantile    Reporting, 

changed  is  not  sufficient  to  give  the  etc.,  Assoc,  (Supreme  Ct.)22  N.  Y.  St. 

court  authority  to  order  such  change.  Rep.  494. 

Snook's  Petition,   2  Hilt.  (N.  Y.)  567.  In  Pennsylvania   the  court   will  not 

See  also  Matter  of  And,  i  N.  Y.  Month,  change  the   name  of  a  corporation  un- 

L.  Bui.  14.  less  good  reason  is  shown,  and  it  is  not 

In  Matter  of  Hamilton,  10  Abb.  N.  a  sufficient  reason  that  the  new  name 

Cas.  (N.   Y.  C.  PI.)  79,  the  court  said:  proposed  for  a  bank  will  enable  it  to  do 

'*  It  is  our  rule  in  these  matters  to  re-  more  business.     Bank  of  America,  2 

quire  evidence,  by  affidavit  or  by  veri-  Pa.  Co.  Ct.  Rep.  97. 

fied  petition,  whether  the  applicant  is  KoTOcation  of  Order  Changing  Hame.  — 

married  or  single;  whether  he  is  now  If  there    be    a     reasonable    objection 

a  party  to  any  and  what  action  or  pro-  which  bas  not   been    fully  and  fairly 

ceeding  in  the  courts;  whether  there  brought  to  the  notice  of  the  court,  the 

are     any    judgments     against    him;  power  to  revoke  an  order  changing  the 

whether  there  is  any  outstanding  bond  name  of  a  religious  corporation  must 

or  commercial  paper  made,  indorsed,  exist,  for  no  record  founded  upon  fraud 

or  accepted   by  him   in  the  name  he  or  imposition  or  ignorance  of  facts  can 

wishes  to  abandon;    of  his  age  and  be  suffered  to  remain  when  the  court, 

birthplace,   and  the  name  of  his  par-  either  upon  its  own  motion   or   upon 

ents.  applicaticm   of  innocent  third    parties 
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IV.  Efpegt   07   MiBVOXEB  —  OBJECTIONS  —  1.  How  and  When 
Objections  Kade — a.  In  General  —  Plea  in  Abatement.  —  Under 

the  common-law  rule  which  is  fully  recognized  in  the  United 
States,  when  a  party  is  misnamed  the  proper  method  of  taking 
advantage  of  the  misnomer  is  by  plea  in  abatement,*  and  this  is 
true  where  there  is  a  mistake  in  the  declaration  as  to  the  plaintiff's 

affected  thereby,   deems  it  proper  to  South  Carolina.  —  Wilthaus  v.  Lude- 

vacate  such  record.    In  re  Abyssinian  cus,  5  Rich.  L.  (S.  Car.)  326;  Myers  v. 

Baptist  Church,  (C.  PI.)  13  N.  Y.  Supp.  Sealy,  5  Rich.  L.  (S.  Car.)  473;  State  v. 

919.  Lorey.  a  Brev.  (S.  Car.)  396:  Waldrop 

1.  Alabama.  —  Melvin    v,   Clark,   45  v.  Leonard,  22  S.  Car.  126. 

Ala.  286:  Lynes  v.  State,  5  Port.  (Ala.)  Tennessee.  —  Young  v.  South  Trede- 

240;  Cantley  v.  Moody,  7  Port.  (Ala.)  gar   Iron  Co.,  85   Tenn.  201;    Maury 

443;    Gerrish    v.   State,   53   Ala.   476;  County    v,    Lewis    County,    i     Swan 

Washington  v.  State,  68  Ala.  88.  (Tenn.)  239. 

Colorado,  —  Taylor  v.  Insley,  7  Colo.  Texas,  —  Shaw    v.    Adams.  2    Tex. 

App.  175.  App.  Civ.  Cas.,  §  178;    Houston,  etc., 

Illinois.  —  Salisbury  v,  Gillett,  3  111.  R.   Co.   v.   Weaver,   (Tex.   Civ.   App. 

290:    Moss  V,  Flint,  13  III.  570;  Ham-  1897)  41  S.  W.  Rep.  846. 

mond  V.  People.  32  111.  473;    Pennsyl  Vermont.  —  Ex  /.    Kellogg,   6  Vt. 

vania  Co.  v.  Sloan,  125  III.  72;  Parme-  511. 

lee    V.    Raymond,    43    111.   App.   610;  England.  —  Taunton  Market  v.  Kim- 
Chicago,  etc.,   R.  Co.  V.  Heinrich,  57  berley,  2  W.  Bl.  1122. 
III.  App.  401,  affirmed  157  111.  388.  The  Misnomer  of  One  of  Two  Defendants 

Indiana,  —  Sinton   v.  The  Steamboat  when  sued  as  a  firm,  if  material  at  all, 

R.  R.  Roberts,  46  Ind.  478.  must  be  taken  advantage  of  by  a  plea 

Iowa,  —  Wilson   v.  Baker,    52   Iowa  in  abatement.      Whittier  v,  Gould,    8 

427;    Davis  V.David,!  Greene  (Iowa)  Watts  (Pa.)  485 ;  Davenport  v.  State,  38 

439.  Ga.  186. 

Maine,  —  State  v,  Knowlton,  70  Me.  Party  Hot  Served  with  Prooeii.  —  Under 

201.  a  plea  of  non  est  factum  by  two  different 

Maryland,  —  Baltimore     First    Nat.  obligors,  it  was  held  that  it  could  not 

Bank  v.  Jaggers,  31  Md.  47;    Rich  v,  be  proved  that  the  name  of  the  third 

.  Boyce,  39  Md.  324.  obligor  (who  was  not  served  with  pro- 

Mas  sachusetts. — Gilbert  v.  Nan-  cess)  was  incorrectly  designated,  but 

tucket  Bank,  5  Mass.  97  [citing  Com.  v.  that  the  objection  could  only  be  made 

Dedham,  16  Mass.  141];  Minot  v.  Cur-  by  a  plea  in  abatement.     Thompson  v. 

tis,  7  Mass.  441;    Com.   v,  Darcey,  12  Elliott,  5  Mo.  118.     But  in  Waterburv 

Allen  (Mass.)  539;    Com.  v,  Lewis,  i  v,  Mather,  16  Wend.  (N.  Y.)  611,  which 

Met.  (Mass.)  151.  was  a  suit  against  two  defendants  in 

Mississippi,  —  Hudson  v,  Poindexter,  assumpsit,  and  in  which  one  of  the  de- 

43  Miss.  304.  fendants  was  arrested  and  the  other 

Missouri.  —  Hanley    v.    Blanton,    I  was   returned   not   found,   and   it  ap- 

Mo.  49;  Carpenter  v.  State,  8  Mo.  291.  peared  that  the  plaintiff  not  brought  in 

Nebrcuka,  •—  Smelt  v.  Knapp,  16  Neb.  was  misnamed  in   the  declaration,  it 

54.  was  held  that  the  plaintiff  would   be 

New  Hampshire,  —  Sunapee  v.  East-  nonsuited  for  the  variance,  though  had 

man,  32  N.  H.  470.  both  defendants  been  arrested  the  mis- 

New  Jersey,  —  Seely  v.  Boon,  I  N.  J.  nomer  could  have  been  taken  advan- 

L.  161.  tage  of  by  plea  in  abatement. 

New    York,  —  Methodist    Episcopal  Demurrer.  —  The  objection  cannot  be 

Church  Soc.  v,  Tryon,  i  Den.  (N.  Y.)  451 ;  raised  by  demurrer.     Demurrer  admits 

Collman  v,  Collins,  2  Hall  (N.  Y.)  569.  that  the  matter  set  forth  in  the  plead- 

Ohio,  —  Smith   «/.  State,  8  Ohio  296;  ing  is  proper.     Hudson  v.  Poindexter, 

Slocum  V.  McBride,  17  Ohio  607;  State  42  Miss.  304;  Com.  v.  Kelcher,  3  Mete. 

V,  Bell  Telephone  Co.,  36  Ohio  St.  296;  (Ky.)  484;    Morningstar  v.    Wiles,   96 

Moodey  v,  Shaw,  Tappan  (Ohio)  330.  Ind.  458;    Hahn  v,  Behrman.  73  Ind. 

Pennsylvania,  —  Freeland    v.    Penn-  121;     Rich     v.    Boyce,    39    Md.    324; 

sylvania  Cent.  Ins.  Co.,  94  Pa.  St.  514;  Slocum  v.  McBride,  17  Ohio  607.    See 

Whittier  v.  Gould.  8  Watts  (Pa.)  485.  supra,  II.  3.  Initials. 
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name,  as  well  as  where  the  mistake  concerns  the  defendant's 
name.* 

statutory  FroTiaions.  —  This  general  rule  is  subject  to  such  changes 
as  have  been  variously  made  by  statute,  as  where  pleas  in  abate- 
ment have  been  abolished  or  specific  methods  of  objection  have 
been  adopted,*  or  provision  has  been  made  for  the  correction  of 
names  improperly  designated  as  soon  as  the  correct  name 
appears.' 

A  DUatory  Objeotion.  —  All  the  cases  recognize  the  dilatory  nature 
of  this  objection,  as  well  as  the  necessity  of  making  it  as  such. 
There  has  been  some  uncertainty,  however,  as  to  exactly  what  is 
the  proper  method  to  raise  the  objection.  Thus  in  code  states 
where  the  plea  in  abatement  has  been  abolished,  such  a  plea,  or 
its  equivalent,  has  been  recognized  as  the  appropriate  method.^ 

1.  Mianomor  of  PlaintifEl  —  Hanley  v.  4.  See  the  cases  cited  supra  in  this 

Blanton,   i   Mo.    51,   referring  to   the  section. 

doubt  expressed  in  i  Chitty's  PI.  440,  Aniwar  Qvaai  In  Abatamont  —  In  New 

as  having    existed  at  one  time  as  to  York  it  is  said  that  a  misnomer  should 

whether  a  mistake  of  the   plaintiff's  be  set  up  quasi  in  abatement.    White 

Christian    or    surname    were    not    a  v.  Miller,  7  Hun  (N.  Y.)  433;  Traver  v. 

ground  of  nonsuit,  and  reciting  that  Eighth  Ave.  R.  Co.,  3  Keyes  (N.  Y.) 

such  a  doubt  certainly  did  not  exist  at  498. 

the  time  of  the  decision  in  Stafford  v,  Kotion  to  Bet  Aside  Snmmona  and  Gam- 

Bolton,  I  B.  &  P.  40.     See  also  Benja-  plaint.  —  In  Elliott  v.  Hart,  7  How.  Pr. 

min  V,  Boyce,  2  Harr.  (Del.)  316;  Tay-  (N.  Y.  Supreme  Ct.)  25,  it  was  held  that 

lor  V,  Insley,  7  Colo.  App.  175;  Moss  a  misnomer  of  the  defendant  could  be 

V,  Flint,   13  111.  570;  Salisbury  v.  Gil-  taken  advantage  of  by  motion  to  set 

lett,  3  111.  290;  Taylor  v.  Littell,  21  La.  aside  the  summons  and  complaint,  and 

Ann.  665;   Hudson  v.  Poindexter,  42  that,  as  it  was  doubtful  whether  under 

Miss.  304;  Smeltv.  Knapp,  16  Neb.  54;  the  code  there  was  any   remedy  for 

CoUman  v,  Collins,  2  Hall  (N.  Y.)  569;  such  a  defect  by  answer,  there  should 

Barnes  v,  Perine,  9  Barb.  (N.  Y.)  202;  be  some    remedy.     Contra,   Miller   v, 

Methodist  Episcopal   Church   Soc.   v,  Stettiner,  22  How.   Pr.  (N.  Y.  Super. 

Tryon,  i  Den.  (N.  Y.)  451;  Freeland  v.  Ct.)  518. 

Pennsylvania  Cent.   Ins.  Co.,  94  Pa.  In  Indiana  it  was  said  that  the  decided 

St.^  514;    Gray   v,  Monongahela  Nav.  cases  in  that  state  were  not  explicit  on 

Co.,  2  W.  &  S.  (Pa.)  162;  Wilthaus  v.  the  subject  of  misnomer,  but  that  a  fair 

Ludecus,   5    Rich.    L.   (S.   Car.)    326;  inference  from  the  cases  was  that  the 

Myers  v,  Sealy,   5  Rich.   L.  (S.  Car.)  common-law  rule  was  still  recognized, 

473.  and  that  a   misnomer  might  still  be 

8.  In  Arkansas  the  common- law  plea  pleaded  in  abatement.  McCrory  v. 
of  misnomer  no  longer  prevails  under  Anderson,  103  Ind.  12;  Mbrningstar  v. 
the  criminal  code  of  procedure  in  that  Wiles,  96  Ind.  458;  Sinton  v.  Steam- 
state,  and  therefore  State  v.  Hand,  6  boat  R.  R.  Roberts,  46  Ind.  478;  Hahn 
Ark.  165,  is  no  longer  authority.  Phil-  v.  Behrman,  73  Ind.  120. 
lips  V,  Sute,  35  Ark.  384.  See  infra.  In  Colorado  it  was  said,  in  a  case 
IV.  3.  Amendment,  where  the  objection  to  the  plea  was 

Kotion.  —  Where  parties  to  an  action  that  the  name  of  a  p&rt^  was  indicated 

are   incorrectly   designated,  as  where  by  the  initials  of  his  Christian  name, 

the  Christian  names  are  written  with  that  there  was  no  legal  presumption 

initials  instead  of  in  full,  the  proper  that  this  was  not  the  whole  name,  un- 

remedy   is   by  motion  to  require  the  less  the  fact  was  brought  to  the  knowl- 

complaint  to  be  corrected  or  amended,  edge    of    the    court    '*  by    a    plea    in 

Kenyon  v,  Semon,  43  Minn.  180.     See  abatement,  or  in    some   manner  that 

also  Walgamood  v,  Randolph,  22  Neb.  will  inform  the  court  not  only  that  the 

494;  Beavers  v,  Baucum,  33  Ark.  722.  letters  used  are  initial,  but  what  the 

8.  See  infra,  IV.  3.  Amendment,  name  is;  in  the  language  of  the  books, 
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b.  Variance    Between   Writ   and    Declaration  —  How 

OliJtQtIaB  Mftd*.  —  A  variance  between  a  declaration  and  a  writ  is  the 
subject  of  objection  by  plea  in  abatement,*  and  it  has  been  held 
that  misnomer  of  the  defendant  in  process  may  be  raised  by 
motion  to  set  aside  the  process  for  the  irregularity  before  appear- 
ance.* 

AspMUTABM  by  Tni0  Hum.  —  But  if  a  defendant  is  sued  by  a  wrong 
name  and  appears  b}''  his  right  name,  it  is  proper  to  declare 
against  him  in  the  name  by  wnich  he  appears.' 

'  give  the  plaintiff    a    better    writ.'  "  lay  v,  Pruitt,  9  Port.  (Ala.)  195.     But 

Taylor  v.  Insley,  7  Colo.  App.  175.  see  Caldwell  v.  Branch  of  State  Bank, 

1.  Wilson  V,  Shannon,  6  Ark.   198;  11   Ala.   549,   holding  that  where  the 

Pendleton  v.  State  Bank,  i  T.  B.  Mon.  writ  was  at  the  suit  of  the  Branch 

(Ky.)  174;  Oakley  v,  Giles,  3  East  167.  Bank  at  Mobile,  and  the  declaration 

S.  Bull  V,  Traynham,  3  Rich.  L.  (S.  was  in  the  name  of  the  Branch  of  the 
Car.)  433;  Herf  v,  Shulze,  10  Ohio  265.  Bank  of  the  State  of  Alabama  at  Mobile 
See  also  Waldrop  v,  Leonard,  22  S.  (the  designation  employed  in  the  char- 
Car.  119;  Mann  v.  Carley,  4  Cow.  (N.  ter),  the  variance  was  not  a  ground  of 
Y.)  155,  wherein  it  was  ordered  that  in  abatement,  because  if  the  names  were 
future  the  court  would  not  entertain  a  not  substantially  the  same,  the  writ 
motion  to  set  aside  process  or  proceed-  might  have  been  amended  on  motion 
ings  on  the  ground  of  misnomer,  but  so  as  to  make  it  conform  to  the  dec- 
would  leave  the  party  to  his  remedy  laration. 
by  plea  in  abatement.  Appaaranoe.  —  In  Dring  v,  Dickenson, 

8.  Oakley  t/.  Giles,  3  East  167;  Doo  11  East  225,  it  was  held  that  if  a  de- 

V,  Butcher,  3  T.   R.  611,   i  Chit.  PI.  fendant  is  served   with  a  writ  by  a 

(i6th  Am.  ed.)  342;  Hare  v,  Harring-  wrong  Christian  name,  and  does  not 

ton,  Wright  (Ohio)  290.     See  infra^  IV.  appear,  the  plaintiff  cannot  file  common 

3.  Amendment.  bail  for  him  in  his  right  name  as  hav- 

Ammdnitiit  of  Bedaratioii  by  Somiiioni.  ing  been  sued  by  a  wrong  name,  nor 

—  But  it  has  been  held  that  if  the  cor-  declare  against  him  de  bene  esse  in  that 
rect  name  is  used  in  the  declaration  the  form,  and  the  proceedings  in  this  case 
defendant  has  a  right  to  plead  the  were  set  aside  after  interlocutory  judg- 
variance  in  abatement  of  the  writ,  and  ment  signed  for  want  of  plea.  This 
the  plaintiff  cannot  avoid  it  unless  by  decision  was  made  by  a  court  almost 
replication  and  proof  that  the  defend-  identical  as  to  the  Judgments  with  that 
ant  was  as  well  known  by  one  name  which  had  previously  decided  Oakley 
as  by  the  other,  though  where  the  v,  Giles,  3  East  167,  and  Delanoy  v. 
proper  name  is  used  in  the  summons,  a  Cannon,  10  East  328,  and,  although 
declaration  containing  the  improper  these  latter  cases  were  cited  and  relied 
name  may  be  amended.  Schoonhoven  on  by  counsel,  no  notice  is  taken  of 
V,  Gott,  20  111.  47.  them  in  the  decision  and  no  effort  is 

WhotiMT  Writ  Is  Onrcd  by  BedaratloiL  made  to  distinguish  them.     The  only 

—  Where  a  mistaken  name  of  the  plain-  distinction  apparent  between  this  case 
tiff  was  inserted  in  the  writ  and  the  and  that  of  Oakley  v.  Giles,  3  East  167, 
correct  name  was  carried  into  the  dec-  is  that  here  there  was  only  an  interlocu- 
laration  with  an  averment  that  the  de-  tory  judgment,  while  there  the  judg- 
fendant  was  served  with  process  issued  ment  was  final.  Waldrop  v.  Leonard, 
in  the  mistaken  name,  it  was  held  that  22  S.  Car.  118. 

the    variance    might    be    pleaded    in  ProoeedingiSet  AiideBsfore  Plea.  —  In 

abatement  and  that  the  defect  was  not  Delanoy  v.  Cannon,  10  East  328,  it  was 

cured   by   the  declaration.     Beene  v,  held   that  after  a  writ  sued  out  and 

Cahawba,  etc.,  R.  Co.,  3  Ala.  660,  dis-  common  bail  filed  against  a  defendant 

anguishing  the  rule  stated  by  Chitty,  to  by  the  name  of  '*  J.,"  it  is  irregular  for 

the  effect  that  a  misnomer  in  a  writ  the  plaintiff  to  declare  against  him  by 

might  be  cured  by  the  declaration,  in  the  name  of  "  R.,  sued  by  the  name  of 

that  the  said  rule  applied  only  to  the  J.."  and  the  defendant  may  set  aside 

misnomer  of  defendants,  as  evidenced  the  proceedings  before  plea.      Distin- 

by  the  cases  cited  by  that  author;  Find-  gtdshing  Oakley  v.  Giles,  3  East  167, 
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c.  Waiver  of  Objection  —  ^i)  In  General.  —  The  objection 
for  misnomer  must  be  taken  in  limine.  If  a  party  appears  by  his 
true  name,  or  answers  to  the  merits  without  raising  the  question, 
he  is  concluded,*  whether  the  proper  method  to  raise  the  objec- 
tion in  the  trial  court  is  by  plea  in  abatement,  as  indicated  by 
the  cases  last  cited,  or  otherwise.* 

After  Verdiot  or  in  Appellate  Court.  —  The  objection  cannot  be  raised 

in  that  the  application  to  set  aside  the  Texas,  —  State  v,  Rhodius,  37  Tex. 

proceeding  for  irregularity  in  that  case  166;  Shawz/.  Adams,  2  Tex.  App.  Civ. 

was  not  made  until   after  judgment,  Cas.,  §  178. 

and  when  the  defendant  might  have  United  States.  —  Pickens    County  v. 

pleaded  before  in  abatement.  Bank  of  Commerce,  97    U.    S.    377; 

1.  Arkansas,  —  Harrell  v.  Tenant,  30  Lafayette  Ins.  Co.  v,  French,  18  How. 

Ark.  684.  rU.  S.)  404;  Scull  v,  Briddle,  2  Wash. 

California.  —  McCreery  v.  Everding,  (U.  S.}  200. 

54  Cal.   168;    Hammond  v.  Starr,  79  Aniwer  in  Abatement.  —  An  objection 

Cal.  556.  that  the  defendant  should  have  been 

Illinois.  —  Chicago,  etc.,  R.  Co.    v.  sued  by  some  other  name  should  have 

Heinrich,  57  111.  App.  401,  affirmed  157  been  set  up  ^uasi  in  abatement,  and 

111.  388.  the  plaintiff,  m  the  old    language  of 

Indiana,  —  McCarthy  v.   McCarthy,  pleading,  should  have   been   given  a 

66    Ind.  133;   Huntington    County  v.  better  writ  by  an  allegation  of  the  cor- 

Huffman,  134  Ind.  5;  Vernon  Ins.  Co.  rect  name.     White   v.    Miller,  7  Han 

V.  Glenn,  13  Ind.  App.  340.  (N.  Y.)  433. 

Iowa,  —  Wilson  v.  Baker,  52   Iowa  Objeotion  to  Jnrisdictlon.  —  An  objec- 

427.  tion  to  the  name  in  which  the  plaintiff 

Maryland.  —  Hanover     Sav.     Fund  designates  himself  cannot  be  raised  as 

Soc.   V,   Suter,    i   Md.   503;    Keech  v,  an  objection  to  the  jurisdiction  of  the 

Baltimore,   etc.,   R.   Co.,    17   Md.   32;  court.     Smelt  v,   Knapp,    16  Neb.  54. 

Baltimore  First  Nat.  Bank  v,  Jaggers,  So  also  where  the  mistake  is  in  the  de- 

31   Md.   47:    Bank    of    Metropolis    v,  fendant's  name.     Kronski  v.  Missouri 

Orme,  3  Gill  (Md.)  443.  Pac.  R.  Co.,  77  Mo.  370;  Whitcomb  v. 

Massachusetts.  —  Gilbert     v.     Nan-  Hooper,  81  Fed.  Rep.  948. 

tucket  Bank,   5   Mass.  97;    Minot  v.  Demand  for  Bill  of  Partionlars.  —  In 

Curtis,  7  Mass.  441;  Com.  v,  Dedham,  Oates  v,  Clendenard,  87  Ala.  735,  it  is 

16  Mass.  141.  held  that  a  demand  for  a  bill  of  partic- 

Michigan,  —  Lakp     Superior     Bldg.  ulars  should  not  be  held  a  waiver  of 

Co.  V.  Thompson,  32  Mich.  293;  Johr  the  defense  of  misnomer.     A   notice 

V.  St.  Clair  County,  38  Mich.  536.  of  such  a  demand  is  not  a  plea  nor  in 

New  Hampshire,  —  Sunapee  v.  East-  any  sense  a  defense  on  the  merits.     It 

man,  32  N.  H.  470.  is,  at  most,  a  step  preparatory  to  de- 

New     York,  —  Methodist    Episcopal  fense,  should  the  same  become  neces- 

Church  Soc.  v.  Tryon,  i  Den.  (N.  Y.)  sary  under  the  rulings  of  the  court  on 

451.  the  plea  in  abatement. 

Ohio,  —  Hare  v,  Harrington,  Wright  8.  School  Dist.  No.    14  v.  Griner,  8 

(Ohio)  291.  Kan.   224,    wherein  an  objection   was 

Pennsylvania,  —  Com.  v.  Ruff,  3  Pa.  made  to  the  admission  of  evidence  be- 

Dist.  Rep.  562;   Whittier  v.  Gould,  8  cause  of  a  defect  in  the  statement  of 

Watts  (Pa.)  485;  Gray  z'.  Monongahela  the  name  of  the  defendant.     The  ob- 

Nav.  Co.,  2  W.  &  S.  (Pa.)  162;  Free-  jection    was    not    allowed,    the  court 

land  V.  Pennsylvania  Cent.  Ins.  Co.,  holding  that  it  must  be  raised  in  the 

94  Pa.  St.  514;   Fritz  v.   Montgomery  pleading,  and  saying  thai  **  formerly  it 

County,  17  Pa.  St.  135.  could  only  be  taken   advantage  of  by 

Tennessee.  —  Maury  County  v.  Lewis  plea  in  abatement." 

County,    I    Swan    (Tenn.)  239;    East  Kotion  to  Insert  Correct  Hame. — Where 

Tennessee,   etc.,    R.   Co.  v,   Evans,  6  the  parties  to  an  action  are  designated 

Heisk.  (Tenn.)  609;   East  Tennessee,  by     the     initials    of    their     Christian 

etc.,  R.  Co.  V.  Mahoney,  89  Tenn.  311;  names,  the  proper  remedy  is  by  motion 

Young  V.  South  Tredegar  Iron  Co.,  85  to   require    the  complaint  to   be  cor- 

Tenn.  189.  rected  or  amended,  and  it  is  no  ground 
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after  verdict,*  and  it  follows  that  where  advantage  of  a  misnomer 
of  a  party  in  the  trial  court  is  not  properly  taken,  the  objection 
cannot  be  raised  in  the  appellate  court.^ 

The  Charaoter  of  the  Partiea  interested,  as  being  natural  or  artificial, 
does  not  affect  this  rule.  Corporations,  like  natural  persons,  must 
plead  a  misnomer  or  waive  the  defect.* 

(2)  In  Criminal  Cases  —  Plea  of  Misnomer.  —  When  the  defendant 
has  been  indicted  by  the  wrong  name  it  is  too  late  to  file  a  plea 

for  reversal  of  judgment.     Kenyon  v,  omitted,  such  omission  or  misnomer, 

Semon,  43  Minn.  180;  Walgamood  v.  unless  pleaded  in  abatement,  will  be 

Randolph,  22  Neb.  494.  disregarded  by  the  court.     State  v.  Bell 

1.  Hoffield  V.  Board  of  Education,  33  Telephone  Co.,  36  Ohio  St.  296.  But. 
Kan.  648;  Smith  v.  Slate,  8  Ohio  294;  on  the  other  hand  it  has  been  said  that, 
Chicago,  etc.,  R.  Co.  v.  Heinrich,  57  as  seen  in  the  case  of  a  natural  person, 
111.  App.  401,  affirmed  157  111.  388;  when  the  name  of  a  defendant  is  mis-' 
Taunton  Market  v.  Kimberley,  2  W.  Bl.  taken,  and  he  is  sued  by  a  name  varying 
1122;  Gilbert  v.  Nantucket  Bank,  5  materially  from  his  true  name,  the  pro- 
Mass.  97.  cess  will  not  warrant  any  proceedings 

A  Blight  Varianoe  in  the  name  of  the  against  him.  *'  And  when  a  corpora- 
defendant  as  described  in  the  bill  of  tion  is  sued,  if  the  name  of  the  cor- 
indictment  and  in  the  judgment  and  poration  is  mistaken  materially  and 
other  parts  of  the  record  is  not  a  substantially,  the  corporation  cannot  be 
ground  for  arrest  in  judgment,  because  affected  by  the  proceedings.  There  is, 
no  error  is  apparent  in  the  record,  nor  in  these  cases,  a  distinction  made  be- 
is  it  a  ground  for  a  new  trial,  because  tween  a  variance  in  words  and  sylla- 
the  appellate  court  cannot  assume  that  bles  only,  and  a  variance  in  substance, 
the  defendant  was  not  known  by  either  If  a  corporation  be  sued  by  a  name 
name.  State  v.  Vestal,  82  N.  Car.  varying  only  in  words  and  syllables, 
564.  and   not  in   substance,  from   the   true 

2.  Merchants',  etc..  Bank  v.  Meyer,  name,  the  misnomer  must  be  pleaded 
56  Aik.  499;  Hahn  v,  Behrman,  73  Ind.  in  abatement,  otherwise  it  will  not  be 
122.;  Brashear  z/.  Stothard,  4Bibb  (Ky.)  regarded.  But  if  the  name  be  mis- 
265;  County  Treasurer  v,  Bunbury,  45  taken  in  substance  the  suit  cannot  be 
Mich.  79;  Boyd  v.  Platner,  5  Mont,  regarded  as  against  the  corporation. 
226;  Seely  v.  Boon,  i  N.  j.  L.  161;  This  seems  to  us  to  be  the  law  as 
Havana  Bank  v.  Magee,  20  N.  Y.  355;  established  by  adjudged  cases."  Burn- 
Hare  V,  Harrington,  Wright  (Ohio)  291;  ham  v.  Savings  Bank,  5  N.  H.  449. 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  Judgment  in  Bight  Kame.  —  A  munici- 
58;  Breedlove  v.  Nicolet,  7  Pet.  (U,  S.)  pal  corporation  should  always  be  sued 
413.  in  its  proper  name,  but  where  it  is  not 

After  Trial  Before  Justice.  —  A  mistake  so    sued    and    goes    to    trial  without 

in  the  given  name  of  one  of  several  objection,  and  judgment  is  rendered 

plaintififs  should  be  taken  advantage  of  without  objection  in  its  proper  name, 

by  plea  in  abatement;  it  is  too  late  to  there  is  no  error.     Kingfishers.  Pratt, 

raise  such  an  objection  after  trial  upon  4  Okla.  284. 

the  merits  before  a  justice  of  the  peace.  BeoeiTen  of  Two  CrompanieB.  —  Where 

Moss  V.    Flint,    13    III.    570;    Ball   v.  the  defendants  were  the  receivers  for 

Kuykendall,  2  Ark.  195.  two  companies,  neither  of  which  was 

8.  Dependent  npon  Character  of  Mia-  correctly  named  in  the  praecipe,  sum- 
nomer.  —  The  cases  very  generally  sup-  mons,  return  of  service,  and  com- 
port the  proposition  of  the  text.  See  plaint,  they  were  bound,  if  they  chose 
article  Corporations,  vol.  5,  p.  52.  to  answer  to  the  merits,  to  suggest  the 
But  some  distinctions  have  been  drawn  right  name,  and  not  to  tender  a  false 
depending  upon  the  character  of  the  issue;  but  having  taken  the  latter 
misnomer  as  affecting  the  identity  of  course,  they  waived  all  objections  to 
the  party.  Thus  it  is  held  that  where  the  character  or  service  of  the  process, 
a  corporation  whose  name  is  composed  and  came  under  the  jurisdiction  of  the 
of  several  words  is  sued  by  a  name  in  court.  Whitcomb  v.  Hooper,  81  Fed. 
which  a  word  in  the  corporate  name  is  Rep.  948.    See,  also,  article  Receivers. 
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of  misnomer  after  arraignment  and  a  plea  of  not  guilty.  * 

OI]|jeotione  on  the  Trial  aa  in  Arreat  of  Judgment.  —  After  appearing  and 
pleading  to  the  indictment  on  the  merits,  a  prisoner  cannot  avail 
himself  of  a  misnomer,  either  on  the  trial  or  in  arrest  of  judgment 
or  on  motion  for  a  new  trial.* 

(3)  Effect  of  Misnomer  When  Defendant  Does  Not  Appear  — 
Anthoritiea  Holding  Judgment  Void.  —  Whether  or  not  a  defendant  who 
is  incorrectly  designated  in  a  summons  must  appear  and  take 
advantage  of  this  defect,  or  may  ignore  the  proceeding  and  avoid 
the  effect  of  a  judgment  thereafter,  has  not  been  uniformly 
decided.  Some  cases  have  held  a  judgment  to  be  absolutely 
void  when  rendered  in  the  absence  of  the  defendant  under  such 
circumstances,'  following  the  ruling  in  certain  English  cases  that 

« 

1.  Golden     v.    State,    19  Ark.    590;  Rich.  L.  (S.  Car.)  24;  State  v.  Thorn  p- 

People  r.  Kelly,  6  Cal.  213;  Dutton  v,  son,  Cheves  L.  (S.  Car.)  31;  Wilcox  v. 

State,  92  Ga.   14;    Davenport  v.  State,  State,  31  Tex.    588. 

38  Ga.  186;  State  v.  White,  32  Iowa  19;  Initials.  —  Pleading    guilty     to    the 

State  z/.  Winstrand,  37  Iowa  112;  State  charge  of  necessity  admits  the  correct- 

V,    Knowlton,   70    Me.   201;    State   v,  ness  of  the   initials  and  of   the  sur- 

Burns,  8  Nev.  256;  Smith  v.  State,  8  name.     If  incorrectly  designated,  the 

Ohio  296;  Wilcox  V.  State,  31  Tex.  588.  defendant  could  plead  in  abatement; 

'*  If  the  party  be  indicted  by  a  wrong  but  after  verdict,  or  its  legal  equiva- 

Christian  name,  surname,  or  addition,  lent,  plea  of  guilty,    it  is  too  late  to 

and  he  plead  to  that  indictment '  not  raise  the  point.     Besides,  the  doctrine 

guilty'  or  answers  to  that  indictment  is  fast  gaining  ground  that  designating 

upon  his  arraignment  by  that  name,  the  defendant  in  a  criminal  case,  by 

he  shall  not  be  received  after  to  plead  the    initials  of    his    Christian    name, 

misnomer,  or  falsity  of  his  addition,  where  he  is  accustomed  to  be  so  desig- 

for  he  is  concluded  and  estopped  by  nated,  and  where  the  use  of  his  initials 

his  plea  by  that   name,   and  of  that  and  surname  plainly  indicates  who  is 

estoppel   the  gaoler  and    sheriff  that  meant,  is  adequate  in  an  indictment, 

doth  execution  shall  have  advantage."  State  v,  Johnson,  93  Mo.  317. 

2  Hale  P.  C.  175.    See  also  2  Hawk.  P.  Continnanoe  Without  Presence  of  Ae- 

C.,  c.  23,  §  125;  R.  V,  Warren,  i  Sid.  ihised.  —  Where  the  case  is  continued 

247.  without  reauiring  the  presence  of  the 

Airaignment — Identity.  —  Identity  is  defendant  in  order  to  enter  his  pleas, 

established  by  arraignment.    The  prin>  he  is  entitled,  on  his  arraignment  at  a 

cipal  office  of  the  arraignment  is  to  subsequent  term,   to  plead   misnomer 

fix  the  personal  identity  of  the  accused,  and  abatement,  and  a  refusal  to  allow 

Hendrick  v.   State,   6  Tex.  342.     See  the  defendant  to  put  in  such  a  plea  is 

article  Arraignment  and  Plea,  vol.  ground  for  a  new  trial.    State  v.  Jack- 

2,  p.  760.  son,  82  N.  Car.  568;  2  Hale's  P.  C.  216, 

8.  Wells  V.  State,  88  Ala.  239;  Miller  219. 

V.  State,  54  Ala.  155;  Welsh  v.  State,  96  After  Appeal  from  Trial  Jnstioe. —  A 

Ala.  92;   Uterburgh  z/.  State,  8  Blackf.  defendant  in  a  criminal  case  who  has 

(Ind.)  202;  Com.  v,  Dedham,  16  Mass.  been  convicted  by  a  trial  justice  upon 

141;  Com.  V.  Lewis,  i  Met.  (Mass.)  151;  a  plea  of  not  guilty,  and  has  appealed 

Turns f/.  Com.,  6 Met.  (Mass.) 224;  Com.  to  the  Superior  Court,  is  not  entitled 

V.  Butler,  i  Allen  (Mass.)  4;  Com.  v,  to  plead  a  misnomer  in  the   Superior 

Darcey,  12  Allen  (Mass.)  539;  Com.  v.  Court.  Com.  v.  Darcey,  12  Allen  (Mass.) 

Fredericks,   iig  Mass.  199;    Carpenter  539. 

».  State,  8  Mo.  291;  State  7/.  Johnson,  93  8.  Hoffman    v.    Fish,    18  Abb.   Pr. 

Mo.  321;   State  v.  Thompson,  20  N.  H.  (Genesee  County  Ct.)  76:  Farnham  v. 

250:  People  V,  Smith.  I  Park.  Cr.  Rep.  Hildreth,  32  Barb.  (N.  Y.)   277.    Sec 

(Columbia  Oyer  &  T.  Ct.)  329;  People  also  Atwood  v,  Landis,  22  Minn.  559, 

V,  Byrnes,  33  Hun  (N.  Y.)  105:  Smith  which  seems  to  have  turned  upon  the 

V.  State,  8  Ohio  294;  State  v,  Farr,  12  point  that  it  did  not  appear  from  the 
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in  actions  for  trespass  for  the  seizure  of   property  or  for  false 
imprisonment  the  defendant  cannot  justify  under  such  process.^ 

The  Weight  of  Authority,  however,  is  that  if  a  party  who  is  intended 
to  be  sued  is  served  with  process  in  which  he  is  incorrectly  desig- 
nated he  must  appear  and  object  to  the  misnomer,  otherwise  the 

judgment  is  good  and  he  will  be  bound  by  it.* 

complaint  or  summons  that  the  incor-  before   the  court,   which   was  a  civil 

rect  name  was  used  because  the  real  arrest.     This   will    also  appear    from 

name  of  the  defendant  was  not  known,  man^  other  cases  where  the  authorities 

The  court  cites  Farnham  v.  Hildreth,  in  cnminal  matters  are  indiscriminately 

32  Barb.  (N.  Y.)  277,  which  construe-  relied  upon  in  civil  matters,  and  vice 

tion  seems  to  be  borne  out  by  Gardner  versa.      See     generally    Johnston     r. 

r.  Kraft,  52  How.  Pr.  (N.  Y.  C.  PI.)  500,  Riley,    13    Ga.    137;     Harris    v.    Mc- 

decided  under  a  statute  providing  for  Reynolds,   (Colo.   App.    1898)   51  Pac. 

the  use  of  fictitious  names.  Rep.  1016;  Melvin  v.  Fisher,  8  N.  H. 

I.Cole  v.   Hindson,   6    T.   R.   234;  407;  Griswold  v.  Sedgwick,  6  Cow.  (N. 

Shadgett  v.  Clipson,  8  East  328,  holding  Y.)  462;  Scott  v.  Ely,  4  Wend.  (N.  Y.) 

that  a  defendant  could  not  justify  for  555;    Mead  v.   Haws,   7  Cow.  (N.  Y.) 

an     assault    and    false  imprisonment  332;  West  v.  Cabell,  153  U.  S.  85.     See 

without  an  averment  in  his  plea  that  more  particularly  article  Warrants. 

the  person  taken  was  known  as  well  Kerne  and  Final  ProooM.  —  In  Balti- 

by  the  name  in  the  process  as  by  his  more  First  Nat.  Bank  v.  Jaegers,  31 

true  name,  Lawrence,  J.,  saying  that  Md.  47,  it  is  said  that  Cole  v.  Hindson, 

the  plea  in  Cole  v.  Hindson,  6  T.  R.  6  T.  R.  234,  falls  within  the  distinction 

234,   was  held  not  good  because  this  taken  by  Lord  Tenterden  in  Reeves  v. 

averment  was  not  made  therein;  Kelly  Slater,  7  B.  &  C.  486,   14  E.  C.  L.  91, 

V.  Lawrence,  3  H.  &  C.  i,  based  upon  between  mesne  and  final  process.     In 

Walley  v.  M*Connell,  13  Q.  B.  903,  66  the  latter  case  A  B  executed  a  warrant 

E.  C.   L.  903,  in  which  case,  under  a  of  attorney  in  the  name  of  C  B,  under 

plea  of  justification   in  an  action  of  which  name  judgment  was  entered  by 

trespass    for  false  imprisonment,  the  an  execution  issued  against  him,  and 

evidence  was  that  the  defendant,  hav-  it  was  held  that  this  was  right,  and  that 

ing  a  debt  against  a  person,  entered  the  sheriff  was  bound  to  execute  it. 

a  complaint  against  him  by  a  name  But  in  Griswold  v.  Sedgwick,  6  Cow. 

which  was  an  entirely  different  name  (N.  Y.)  462,  it  was  said  that  there  was 

from  that  of  the  plaintiff.     The  plaintiff  no  difference  to  be  observed  between 

was    served  with    process  under  the  mesne  and  final  process  in  construing 

supposition   that  he   was    the    person  the  effect  of  a  misnomer  in  process  for 

named.     He  was  not,  in  fact,  the  per-  arrest,  and  that  no  such  distinction  is 

son,  and  denied  the  identity  at  the  time  drawn  in  this  respect  in  Cole  v,  Hind- 

of  the  service  and   uniformly    there-  son,  6  T.  R.  234. 

after,  and  it  was  held  that  the  plea  was  8.  Illimns,  —  Pond  v.  Ennis,  69  111. 

not  proved,  the  court  saying  that  the  341;  Hammond  v.  People,  32  111.  473. 

process  was  against  another  man  by  Indiana,  —  Kingen  v,  Stroh,  136  Ind. 

his  proper  name  and  was  intended  to  610;  Vogel  v.  Brown  Tp.,  112  Ind.  299; 

be  against  him,  and  was  served  on  the  Bloomfield  R.  Co.  v,  Burress,  82  Ind.  83. 

plaintiff  only  by  reason  of  the  mistaken  Iowa,  —  Peterson  v.  Little,  74  Iowa 

supposition  that  he  was  the  debtor.  224. 

Warrant  of  Arrest.  —  There  is  no  dif-  Kansas,  —  Hoffield  v.  Board  of  Edu- 

ference  between  a  criminal  warrant  and  cation,  33  Kan.  644. 

a  warrant  for  arrest  in  civil  cases  as  to  Maryland,  —  Baltimore     First    Nat. 

the  necessity  of  setting  out  the  correct  Bank  v,  Jaggers,  31  Md.  47. 

name    of    the    party    to  be  arrested.  Massctckusetts,  —  Smith  v.  Bowker,  i 

Hoye  v.  Bush,  i  M.  &  G.  775,  39  E.  C.  Mass.  76. 

L.  649,  referring  to  the  judgment  of  Mississippi.  —  Alabama,  etc.,  R.  Co. 

Lawrence,  J.,  in  Cole  v,  Hindson,  6  T.  v.  Bolding,  69  Miss.  263. 

R.  234,  as   showing  that  there  is  no  Missouri,  —  Parry    v,    Woodson,   33 

distinction,  as  he  cites  the  opinion  of  Mo.  347;  Martin  v,  Barron,  37  Mo.  301. 

Foster  (Fost.   312),  which  was  a  crim-  New  York,  —  Whittlesey  v,  Frantz, 

inal  case,  as  governing  the  case  then  74  N.  Y.  461. 
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d.  Province  OF  Court  AND  Jury.  — The  question  of  identity 

is  one  for  the  jury.*     If  two  names  spelled  differently  are  neces- 

Oregon,  —  Foshier  v.  Narvcr,  24  Ore-  The  court  refused   to    receive  the  evi- 

gon  441.  dence  because  the  defendant  named  in 

South  Carolina,  —  Waldrop  v,  Leon-  the  summons  in  that  action  was  "John 

ard,  22  S.  Car.  127.  O.  Shea."     The  only    service  in  that 

United  States,  —  Lafayette   Ins.  Co.  case   was  by  publication,    and  it  was 

V,  French,  18  How.  (U.  S.)  404.  held   that  it   could    not    be    presumed 

England,  —  Smith      v.      Patten,      6  that  the  John    O'Shea    named  in  the 

Taunt.  115,  I   E.  C.  L.  330;    Crawford  patent  was  the   same    person 'as   the 

V.  Salchwell,  2  Stra.  1218;    Oakley  v.  John  O.  Shea  named  in   the  summons 

Giles,  3  East  167.     See  further,  infra^  and  proof  of  service  thereon  in  that  ac- 

IV.  3.  Amendment;  and  supra^  IV.  i.  b,  tion.  A  similar  rule  was  made  in 
Variance  Between  Writ  and  Declaration,  Skelton  v,  Sackett,  qi  Mo.  377,  in  which 

Cases  in   the    last    preceding    note  case  a  judgment   by    default   against 

holding  otherwise  refer  to  and  distin-  Quinces   R.   Noland,    upon    published 

guish  two  of  the  cases  cited  above  in  notice  to  Q.  R.  Noland,  was  held  to  be 

the  note,  Crawford  t/.  Satch well,  2  Stra.  void,  but  this  case    was    overruled  in 

1218,  and  Smith  v.  Bowker,  i  Mass.  76,  effect  in  Mosely  v.  Reily,  126  Mo.  124. 

upon  the  ground  that  the  defendant  in  Summons   Left   at    House.  —  Where 

the  original  action    in  each  of  these  personal  service  is  not   had    upon  the 

cases  had  appeared  without  objecting  defendant,  but  the  summons  is  left  at 

to  the  misnomer.     This  distinction  is  his  house,  he   is   not  precluded  if  he 

first  drawn  in  respect  to  Crawford  v,  does  not  appear.     Fitzgerald  v,  Salen- 

Satchwell,  2  Stra.  1218,  by  Lord  Ken-  tine,  10  Met.  (Mass.)  436;     Enewold  v, 

yon,  in  Cole  v,  Hindson,  6  T.  R.  234,  Olsen,  39  Neb.  59,  holding   that  under 

and  is  reiterated  in  Griswold  v,  Sedg-  section  148  of  the  Nebraska   Code  Civ. 

wick,  6  Cow.  (N.  Y.)  462,  and  Gardner  Pro.,  if  a  defendant  is  sued  by  any  but 

V,  Kraft,  52  How.  Pr.  (N.  Y.  C.  PI.)  his  true  name,  except  in  actions 
500,  in  which  cases  the  same  distinc-  brought  under  section  23  of  said  code, 
tion  is  drawn  in  respect  to  Smith  v.  no  jurisdiction  is  acquired  by  the 
Bowker,  i  Mass.  76.  It  does  not  ap-  sherifif  leaving  a  copy  of  the  summons 
pear  from  the  report  of  Crawford  v,  at  the  defendant's  usual  place  of  resi- 
Satchwell,  2  Stra.  1218,  that  the  fact  is  dence. 

as  has   been   stated   by  the  cases  re-  Idem     Sonans.  —  In      Robertson    v. 

ferred  to,  and  from  the  report  of  Smith  Winchester,  85  Tenn.  171,  it  was  held 

V,   Bowker,    i   Mass.    76,    it    appears  that  the  court  acquires  jurisdiction  of 

aflSrmatively  that  the   defendant    did  a  nonresident  although    his  name  was 

not  appear  in  the  original  action,  and  incorrectly  written  in  the  proceedings, 

the  court  in  that  case  bases  its  ruling  his  true  name  and  that  by  which  he  is 

directly  upon  Crawford  v,  Satchwell,  2  designated  being  idem  sonans. 

Stra.  1218.  L^;al  Hune.  —  It   is    also  held  that 

ConsUnotlTe  Notice. —  Where  a  cita-  while  a  defendant  must  appear  and  ob- 

tion  is  by  publication,  it  is  held  that  a  ject  to  a  misnomer,  if   the  name  in  the 

person  who  docs  not  bear  the  name  process  is  such  that   the  law  does  not 

designated  in  the  publication  will  not  recognize  it  as  a  name,  a  judgment  by 

be  bound,  although  it  would  be  differ-  default,  even  though    personal  service 

ent  if  actual  service  were  made.     Free-  was  had,   is  erroneous.       Schmidt  v. 

man  v.  Hawkins,  77  Tex.  500,  [citing  Thomas,  33  111.  App.  11 1;   Elberson  v. 

Dunlap    V,    Southerlin,    63    Tex.    38;  Richards,  42  N.  J.  L.  69. 

McRee  v.   Brown,  45   Tex.   506];    En-  1.  Allen  v.  Ogden,  12  Vt.  12;  Siebert 

trekin  v.  Chambers,  11  Kan.  368.    See  v.  State,  95  Ind.  472;    Com.  v.  Coponi, 

also  Clary  v,  O'Shea,  (Minn.  i8q8)  75  155  Mass.   534,  citing    Com.   v.  Gorm- 

N.  W.  Rep.  115,  which  was  an  action  ley,  133  Mass.  580. 

of .  ejectment,   on  the  trial  of   which  And  after  verdict  the    court  will  not 

the  plaintiff  offered  in  evidence  a  pat-  say  that  names  spelled    differently  and 

ent    from    the   United   States    to  one  which  may  be  sounded    alike  are  not 

"  John  O'Shea  "  and  the  judgment  and  idem  sonans,    Smurr  v.  State,   88  Ind. 

judgment  roll  in  an  action  brought  by  504.     See  also  supra^  II.   5.  Names  in 

the    plaintiff    to    determine    adverse  Common  Use  and  Assumed  Names  ;  II. 

claims    to   the   property   in   question,  f^.  b.  Replication  to  Plea  of  Misnomer, 
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sarily  sounded  alike,  the  court,  as  a  matter  of  law,  may  pronounce 
them  to  be  idem  sonans,  though  if  they  are  not  necessarily 
sounded  alike  the  question  whether  they  are  idem  sonans  is  one 
of  fact  for  the  jury.* 

2.  Sufficiency  of  Plea  of  Misnomer  —  Conoct  Hame  Kiut  Be  Disoloeed.  — > 
A  plea  of  misnomer  must  disclose  the  full  and  correct  name 
alleged  to  be  improperly  designated,*  and  that  the  party  was  not 
known  or  called  by  the  name  by  which  he  is  designated  in  the 
pleading  objected  to.* 

1.  Com.  V,   Warren,  143  Mass.  569;  261;  Louisville,  etc.,  R.  Co.  v.  Hall,  12 

Lynes    v.    State,    5    Port.    (Ala.)    241;  Bush  (Ky.)  133;    Taylor  v.   Insley,  7 

Munkers  v.  State,  87  Ala.  94;  Hoffman  Colo.  App.   178;    Honman  v.   Blrcher, 

V.   Bircher,    22    W.    Va.  540;    State  v,  22  W.  Va.  540;  White  v.  Miller,  7  Hun 

Thompson,  10  Mont.  549.  (N.  Y.)  433;    Melvin  v.  Clark,  45  Ala. 

Englinh  Equivalent  for  Foreign  Name.  286;  Savannah,  etc.,  R.  Co.  z/.  Buford, 
—  In  Weitzel  v.  State,  28  Tex.  App.  106  Ala.  303;  Cantley  v.  Moody,  7 
523,  the  name  of  the  owner  of  stolen  Port.  (Ala.)  443;  Humphrey  v,  Whit- 
property  was  written  in  the  indict-  ten,  17  Ala.  31;  State  t/.  Homer,  40  Me. 
ment  "  Fraude."  He  spelled  his  438,  wherein  the  defendant  pleaded  in 
name,  and  the  proper  spelling  was  abatement  that  the  name  was  *'  Mary 
•*  Freude."  An  expert  German  and  Y.  Homer  "and  not '*  Mary  Homer," 
English  scholar  testified  that  he  would  and  it  was  said  that  if  the  letter  '*  Y  " 
pronounce  **  Fraude  "  as  **  Frowdy,"  is  to  be  regarded  merely  as  the  initial 
and  "  Freude  "  as  *'  Froydy,"  and  letter  of  the  middle  name,  it  might 
that  when  corrupted  *'  Freude  "  was  well  be  questioned  whether  the  plea 
also  pronounced  '*  Friday."  The  trial  was  sufficient,  and  that  the  name  of 
court  held  the  two  names  *'  Fraude  "  which  that  letter  was  the  initial  should 
and  "  Froydy  "to  be  idem  sonans,  and  have  been  set  forth  in  the  plea,  as  in 
refused  to  submit  to  the  jury  a  spe-  Com.  v,  Perkins,  i  Pick.  (Mass.)  388. 
cially  requested  instruction  on  behalf  8.  Washington  v.  State,  68  Ala.  88; 
of  the  defendant  that  '  if  the  jury  be-  Savannah,  etc.,  R.  Co.  v,  Buford,  106 
lieve  from  the  evidence  that  the  name  Ala.  303;  Wilson  v.  State,  69  Ga.  224; 
of  the  party  alleged  to  be  the  owner  of  Wiggins  v.  State,  80  Ga.  470;  McCrory 
the  property  alleged  to  have  been  v.  Anderson,  103  Ind.  12;  U.  S.  v, 
stolen  is  different  in  sound  from  the  Janes,  74  Fed.  Rep.  543;  Lyons  v, 
name-alleged  in  the  indictment,  to  wit,  Rafferty,  30  Minn.  527. 
William  Fraude,  they  will  acquit  the  -  Commenoement.  —  A  plea  in  abate- 
defendant."  This  was  held  error  ment  which  commences  '*  and  the  said 
under  Bell  v.  State,  25  Tex.  574,  where  A  B  [the  defendant]  comes,"  is  defect- 
the  rule  was  laid  down  that  "  when  ive  in  substance,  because  it  admits  the 
any  question  arises  concerning  the  defendant  to  be  the  proper  party, 
name  of  the  person  upon  vvhom  the  in-  State  v.  Newmans,  2  Law  Repos.  (N. 
dictment  alleges  that  the  injury  was  Car.)  74. 

inflicted,  the  practice  should  be  analo-  A  plea  which  commences  "  and  the 

gous  to  the  practice  in  the  case  of  a  said  Basil  Watson,"  admits  the  party 

plea    of    misnomer    by    the  prisoner,  to  be  the  person  sued.     It  should  have 

The  fact  should  be  submitted  to  the  commenced,     *'  and     Basil     Watson, 

jury."     This  question  was  reserved  in  against  whom  the  said  plaintiffs  have 

Rooks  V.  State,  83  Ala.  79.  exhibited  their  said  declatation  by  the 

Interpretation    of    Name     Defeotively  name  of  Baswell  Watson,  comes  and 

Written  in  Pleading.  —  Where  the  trial  defends.'*     Hytle  v,  Watson,   i   D^n. 

court  determines  the  meaning  of  a  let-  (N.  Y.)  670  [citing  2  Saund.  209,  ^.  note; 

ter  which  is  part  of  a  name  and  is  un-  Roberts  v.  Moon,  5  T.  R.  487;  Ha  worth 

certainly  written,  the  appellate  court  v.   Spraggs.   8   T.    R.    515].     See  also 

will  not  examine  the  original  pleading  Feasler    v.    Schriever,     68    111.     322, 

and  overrule  the  judgment  of  the  trial  wherein   the    plea    commenced  '*  and 

court.    Oneil  v.  State,  48  Ga.  66;  Peo-  the  defendant."  etc.,  and  it  was  held 

pic  V.  Douglass,  87  Cal.  281.  that  by  these  words  the  defendant  ad- 

8.  State  V.  Hughes,  i  Swan  (Tenn.)  mitted  himself  to  be  the  person  sued. 
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3.  Amendment  — statutory  Proriiioiii.  —  Misnomer  of  parties  is  not 
a  defect  attended  by  grave  consequences,  by  reason  of  the  statu- 
tory provisions  so  generally  prevailing  under  which  the  defect 
may  be  remedied  by  amendment.*  In  England  the  effect  of  a 
misnomer  of  a  defendant  was  altogether  obviated  by  the  statute 
of  3  &  4  William  IV.,  c.  42,  whereby  the  plaintiff's  declaration 
might  be  amended  by  inserting  the  true  name  of  the  defendant,* 
and  this  is  the  general  practice  in  the  United  States ^^  amendments 
being  allowed  either  in  the  writ  or  in  the  declaration  or  complaint, 

1.  See,  for  general  treatment,  article  suit  as  originally  brought  was  in  fact 

Amendments,  vol.  i,  p.  458.  against  the  defendant  was  an  issue  of 

8.  McCrory  «/.  Anderson,  103  Ind.  12,  fact. 
citing  Z\i\i,  PI.  266;  Saund.  PI.  and  Aniwer  in  True  Haino.  —  If  a  defend- 
£v.  10.  ant  answer  in  his  true  name,  the  de- 
8,  After  Bail  Given  and  Plea  Tiled  the  feet  in  his  name  as  given  in  the 
defendant  cannot  object  to  a  misnomer  complaint  is  cured.  Sherrod  v.  Shir- 
by  a  motion  in  arrest,  and  proceedings  ley,  57  Ind.  13. 

are  properly  amended  by  the  recogniz-  When  the  correct  name  of  the  defend- 
ance  of  bail,  the  name  of  the  defendant  ant  is  set  forth  in  his  answer,  he  can- 
in  the  recognizance  being  inserted  in  not  object  to  an  amendment  to  the 
the  declaration.  Scull  v.  Briddle,  2  complaint  in  respect  of  his  name  as  set 
Wash.  (U.  S.)  200.  forth  therein.  Ramsey  v,  Cortland 
Amendment  Hot  Affecting  Substantial  Cattle  Co.,  6  Mont.  499;  Martin  v. 
Bights.  —  Where  there  is  a  mistake  in  Martin,  95  Va.  26. 
the  name  of  a  party  which  is  amend-  Judgment  in  Bight  Hame.  —  If  the 
able  in  the  trial  court  and  the  parties  judgment  is  rendered  against  the  de- 
proceed  to  trial  upon  the  merits,  the  fendant  in  his  right  name  the  amend- 
defect  is  one  which  does  not  prejudice  ment  will  be  considered  as  made, 
substantial  rights  and  will  not  be  re-  Mahon  v,  San  Rafael  Turnpike  Road 
garded  thereafter.    Bauman  «/.  Grubbs,  Co.,  49  Cal.  270. 

26  Ind.  419;  Havana  Bank  v.  Magee,  Judgment  in  Wrong  Hune. —  If  an  an- 
20  N.  Y.  355;  Pickens  County  v.  Bank  swer  is  adjudged  to  be  defective  and  a 
of  Commerce,  97  U.  S.  377;  Traver  v.  demurrer  thereto  is  overruled,  and  the 
Eighth  Ave.  R.  Co.,  3  Keyes  (N.  Y.)  defendant  fails  to  plead  further  or  to 
498;  Mansfield  v.  Shipp,  128  Ind.  disclose  his  true  name,  he  caooot  com- 
56;  Pape  V.  Capitol  Bank,  20  Kan.  plain  that  the  judgment  is  rendered 
446.  against  liim  in  the  wrong  name  in 
Amendment  Affocting  Third  Penon.  —  which  he  is  sued.  Louisville,  etc.,  R. 
In  Terry  v.  Sisson,  125  Mass.  560,  a  Co.  v.  Hall,  12  Bush.  (Ky.)  13a. 
writ  was  sued  out  against  S.  S.  and  a  Kotion.  —  Where,  before  judgment, 
savings  bank,  the  latter  being  sum-  the  attention  of  the  trial  court  is  called 
moned  as  trustee.  The  writ  was  served  to  the  fact  that  the  defendant  has  been 
on  S.  F.  S.  and  was  afterwards  amended  sued  by  initials  of  his  Christian  name, 
to  run  against  the  latter,  but,  in  the  the  court  may  permit  an  amendment 
meantime,  the  trustee  bank  had  paid  instanier  by  inserting  the  full  name, 
the  funds  in  its  possession  to  S.  F.  S.,  but  if  no  such  objection  is  made  the 
without  notice  or  kfaowledge  that  the  defendant  will  be  concluded  by  the 
latter  was  the  person  intended  by  the  judgment.  Oakley  v,  Pegler,  30  Neb. 
summons  served  upon  it.  It  was  held  6a8.  The  proper  practice  in  such  a 
that  the  bank  was  not  chargeable.  case  is  by  motion  to  require  the  corn- 
Amendment  After  Lapee  £r  Period  of  plaint  to  be  amended.  Kenyon  v. 
Limitation.  —  In  Pennsylvania  Co.  v.  Semon,  43  Minn.  180;  Hoffman  v. 
Sloan,  125  111.  72,  an  amendment  was  Dickinson,  31  W.  Va.  142,  where  the 
allowed  in  the  name  of  the  defendant  plea  in  abatement  for  misnomer  is  not 
after  the  lapse  of  the  period  of  limita-  allowed,  but  the  declaration  and  sum- 
tion,  and  the  defendant  in  the  name  as  mons  may,  on  motion  of  either  party, 
amended  pleaded  the  statute  of  limita-  be  amended  by  inserting  the  correct 
tions.  It  was  held  that  the  issue  made  name.  Empire  State  Sav.  Bank  v. 
by  the  plaintiff's  replication  that  the  Beard,  81  Hun  (N.  Y.)  184. 
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though  the  same  conflict  heretofore  noted  in  regard  to  the  effect 
of  a  failure  of  a  misnamed  defendant  to  appear  also  occurs  here, 
the  two  questions  being  governed  by  the  same  principle.* 

Third  Penom.  —  When  the  name  of  a  third  person  is  incorrectly 
set  out  in  an  indictment  it  may  be  amended  where  there  is  no 
proof  to  controvert  the  identity  of  the  person,  and  it  does  not 
appear  that  the  accused  was  prejudiced  or  surprised.* 

1.  Amrnidmimti  Allowed.  —  The  sum-  And  it  is  also  held  that  the  name  of 
mons  may  be  amended  by  inserting  a  defendant  in  a  complaint  may  be 
the  full  name  of  the  defendant.  Bum-  amended,  and  that  judgment  by  de- 
ham  V,  Savings  Bank,  5  N.  H.  573;  fault  entered  thereafter  will  not  be  set 
Martin  v.  Godwin,  34  Ark.  682.  aside.     Parry  v.  Woodson,  33  Mo.  347; 

Where  the  declaration  and  writ  are  McDonald  v,  Swett,  76  Cal.  258.    See 

in   the   wrong   name,   the  declaration  supra^  IV.  i.  r.  (3)  Effect  of  Misnomer 

may  be  amended,  East  Tennessee,  etc..  When  Defendant  Does  Not  Appear;  and 

R.    Co.   V,   Mahoney,   89    Tenn.   311;  IV.  i.  b.    Variance  Between  Writ  and 

Shackman  v.  Little,  87  Ind.  182;    Mes-  Declaration, 

Uer  V.  Hertz,  3  M.  &  S.  450;  on  motion  8.  State  v,  Beatty,45  Kan.  492;  State 

of   entire    party.     Empire   State  Sav.  v.   McDonald,  57  Kan.  538;    State  v. 

Bank  v.  Beard,  81  Hun  (N.  Y.)  184.  Holmes,   23  La.   Ann.   604;    Sute    v. 

Where    the    plaintiff    is    incorrectly  Christian,    30    La.    Ann.    369;    State 

named    in    the   writ   but  is  correctly  v.  Dominique,  39  La.  Ann.  323;  Unger 

named  in  the  complaint,  the  writ  may  v.  State,  42  Miss.  649;  Hay  wood  «>.  State, 

be  amended  by  the  complaint.     Haines  47  Miss,   i;    Miller  v.  State,  53  Miss. 

V.  Bottorff,  17  Ind.  348.  403;   Peebles  v.   State,  55  Miss.  434; 

Amendment  and  Judgment  by  Be&nlt.  People  v,  Johnson,  104  N.  Y.  213;  Peo- 
—  While  an  amendment  may  be  al-  pie  v.  Richards,  44  Hun  ^N.  Y.)  286; 
lowed  in  the  names  of  defendants  who  People  v.  Dunn,  53  Hun  (N.  Y.)  386, 
have  appeared,  such  amendments  will  Rasmussen  v.  State,  63  Wis.  i. 
not  be  permitted  in  the  case  of  defend-  XflGwt  of  Amendment  —  Change  of 
ants  who  have  not  appeared  so  as  to  Hame,  Hot  of  Person.  —  The  amend- 
support  a  judgment  by  default  HofI-  ment  is  not  for  the  purpose  of  chang- 
man  v.  Fish,  18  Abb.  Pr.  (Genesee  ing  the  person,  but  merely  of  correcting 
County  Ct.)  76;  At  wood  v,  Landis,  the  name  of  the  same  person.  Thus, 
22  Minn.  559;  Southern  Pac.  Co.  xk  in  Blumenberg  v.  State,  55  Miss.  528, 
Block,  84  Tex.  21,  wherein  the  defend-  an  illegal  sale  of  liquor  was  charged  to 
ant  was  designated  "  The  Southern  have  been  made  to  "J.  T.  Middle- 
Pacific  Railway  Company  "  in  the  cita-  brook."  Upon  the  trial  the  proof  was 
tion,  and  the  return  of  the  sheriff  to  the  effect  that  the  sale  was  made  to 
showed  service  on  the  "  Southern  Pa-  *'A.  T.  Middlebrook,"  whereupon  the 
cific  Company/' whereupon  an  amend-  district  attorney  was  permitted  to 
ment  was  filed  by  the  plaintiff  desig-  amend  the  indictment  against  the  ob- 
nating  the  defendant  as  in  the  return,  jection  of  the  accused.  The  Supreme 
bat  the  amendment  was  not  served  and  Court  held  that  if  this  could  be  re- 
judgment  by  default  was  rendered  garded  as  a  mere  mistake  in  the 
against  the  Southern  Pacific  Com-  name,  and  the  correction  as  conform- 
pany.    This  was  held  to  be  error.  ing    the    indictment    to    the    person 

On  the  other  hand,  it  is  held  that  a  intended  by  the  grand  jury,  the  amend- 

plaintiff  may  amend  his  surname  after  ment  would  be  proper,  but  that  proof 

service  of  the  writ  and  take  a  judg-  showed  that  this  was  not   the   case, 

ment  by  default.     Boisse  v.  Langham,  there  being  both  a  J.  T.  Middlebrook 

I  Mo.  572;    Ford  V.  Gardner,  i  Johns,  and    an    A.    T.   Middlebrook    in    the 

Cas.  (N.  Y.)  243,  holding  that  as  the  county.    J.  T.  Middlebrook  being  the 

defendant  did  not  appear  he  could  not  person  who  appeared  before  the  grand 

thereafter  take  advantage  of  the  fact  jury,  it  was  to  him  that  the  indictment 

that  the  plaintiff  had  declared  before  charged  the  liquor  to  have  been  sold, 

the  justice   in  a  diflerent  name  from  and   the  amendment  allowed  by  the 

that  mentioned  in  the  summons,  there  trial  court  changed  the  person  and  not 

being  no  question  as  to  the  identity  of  merely   the  name.     See  also  State  v, 

the  person.  Taylor,  49  La  Ann.  320. 
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In  Criminal  Prooednre  —  Iniertion  of  True  Kame  Whon  Dliolosed.  —  Under 
the  common-law  system  of  criminal  procedure,  if  a  plea  in  abate- 
ment for  misnomer  was  found  to  be  true  the  defendant  was  dis- 
charged, or  proceedings  against  him  for  the  alleged  crime  by  the 
name  disclosed  in  the  plea  must  have  been  begun  de  novo.  But 
this  rule  was  changed  by  statute,*  under  which  the  true  name 
when  disclosed,  was  inserted  by  order  of  the  court,  and  like  statu 
tory  provisions  have  been  adopted  in  many  of  the  United  States.* 

Gonstitntionaiity  of  BtetntaB.  —  Such  statutes  have  been  held  not  to 
be  in  contravention  of  the  constitutional  provision  that  a  person 
shall  not  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  presentment  or  indictment  of  the  grand  jury.* 

In  England,  also,  the  right  to  make  by  him  is  inserted;  or  if  he  refuses  to 

such  amendment  has  been  conferred  state  his  true  name,  or  pleads  to  the 

by  statute.     14  &  15  Vict.,  c.  100,  §  i.  indictment  or  information  as  it  stands, 

See    People    v.    Johnson,    104   N.    Y.  he  will  be  concluded  thereafter  from 

213.  raising  any  objection.     State  v.  Web- 

1.  7  Oeo.  IV.,  0.  64.  — To  avoid  the  ster,  30  Ark.  168;  People  v.  Kelly,  6 
delay  and  inconvenience  of  this  method  Cal.  213;  People  v,  Jim  Ti,  32  Cal.  64; 
of  procedure,  it  was  provided  by  the  People  v,  Maroney,  109  Cal.  277;  Bur- 
statuie  7  Geo.  IV.,  c.  64,  that"  no  in-  roughs  v.  State,  17  Fla.  654;  State  v. 
dictment  or  information  shall  be  abated  White,  32  Iowa  19;  State  v.  Schricker, 
by  reason  of  any  dilatory  plea  of  mis-  29  Mo.  265;  State  v.  Burns,  8  Nev.  256; 
nomer,  or  want  of  addition,  or  of  Lasure  v.  State,  19  Ohio  St.  49;  Bas- 
wrong  addition,  of  the  party  offering  sett  v.  State,  4  Tex.  App.  43;  Nlorris  r. 
such  plea,  if  the  court  shall  be  satisfied  State,  4  Tex.  App.  589;  Patillo  v.  State, 
by  the  affidavit  or  otherwise  of  the  3  Tex.  App.  443;  State  v.  Manning,  14 
truth  of  such  plea;  but  in  such  case  the  Tex.  405;  Sinclair  v.  State,  34  Tex, 
court  shall  forthwith  cause  the  indict-  Crim.  Rep.  453. 

ment  or  information  to  be  amended  ac-  At  Any  Time  Before  Ezecntion,  if  the 

cording  to  the    truth,   and   shall   call  true  name  of  the  defendant  is  discov- 

upon  the  party  to  plead  thereto,  and  ered,  it  may  be  inserted  on  the  minutes 

shall   proceed   as   if   no  such  dilatory  of  the  court,  the  entry  also  referring  to 

plea  had  been  pleaded."     Burroughs  the   fact   that  the  defendant  was  im- 

V.  State,  17  Fla.  656.     See  also  State  v.  properly  named  in  the  indictment,  and 

Webster.  30  Ark.  168.  subsequent  proceedings  may  be  ordered 

2.  Constmotion  of  Statute.  —  Under  to  be  in  the  correct  name.  Com.  v, 
these  provisions  the  objection  for  a  Kelcher,  3  Mete.  (Ky.)  485;  People  v, 
misnomer  is  of  no  force,  except  for  the  Le  Roy,  65  Cal.  613.  As  to  the  inser- 
purpose  of  having  the  name  of  the  de-  tion  of  the  true  name  when  discovered, 
fendant  properly  set  out,  because  when  where  the  defendant  was  charged  by  a 
called  upon  to  plead,  he  must,  under  fictitious  name,  see  also  supra,  II.  6. 
the  provisions  of  some  of  the  statutes,  Name  Unknown  —  Fictitious  Name. 
state  his  true  name,  if  the  name  by  8.  Lasure  v.  State,  19  Ohio  St.  48; 
which  he  is  charged  is  not  the  true  People  v,  Kelly,  6  Cal.  214;  State  v, 
one,   whereupon  the  name  suggested  Schricker,  29  Mo.  265. 
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See  article  BANKS  AND  BANKING,  vol,  3,  p.  251. 


NATURALIZATION. 

By  Alfred  Pizey. 
I   JUBISDIGTIOK  OF  COTTBT8,  30;. 

n.  The  Katitbalizatiok  Pboceedikob,  3 1  o. 

1.  In  General^  310. 

2.  Parties^  310. 

3.  Declaration  of  I ntentioHy  310. 

4.  Final  Proceedings^  7^\i. 

TEL  JVDeXEKT  AKD  Becobd,  3 1 2. 

1.  ///  Gefieral,  312. 

2.  Amendments^  314. 

3.  Collateral  and  Direct  Attcuks  upon  the  yudgment^  314. 

17.  Fees  of  Clebkb,  315. 
V.  Btatutobt  Cbdceb,  316. 

CROSS-REFERENCES. 

For  matters  of  Substantive  Law  and  Evidence^  see  the  article 
CITIZENSHIP,  Am.  and  Eng.  Encyc.  of  Law  (2ded.),  vol. 
6,  p.  14. 

1.  JlTBIgDIGTIOK  OF  COITBTS  —  Gonstitntion&l  Proyision.  —  By  the  COn- 
stitution  of  the  United  States  power  is  given  Congress  to  estab- 
lish a  uniform  rule  of  naturalization.* 

Ezelasivmesf  of  Power  Conferred  on  Congrem.  —  It  has  been  generally 
considered  that  the  power  thus  conferred  is  exclusive.*     How- 

1.  Const.  U.  S.,  art.  i,  §  8.  Contra,  Collet  v.  Collet,  2  Dall.  (U.  S.) 

2.  United  States.  —  Chirac  v.  Chirac,     294. 

2  Wheat.  (U.  S.)  261;  U.  S.  v.  Rhodes,         Massachusetts. —  Stephens,  Peti- 
I  Abb.  (U.  S.)  45;  Golden  v.  Prince,  3     tioner,  4  Gray  (Mass.)  559. 

Wash.  (U.  S.)  313;  Day  v.  Buffinton,        Michigan, — Andres    v.   Arnold,    77 

3  Cliff.  (U.  S.)  386;  Matthew  v.  Rae.  3     Mich.  87. 

Cranch  (C.  C.)  699;  Scott  v.  Sandford,  New  fersey.  —  Rushworth  r.  Judges, 

19  How.  (U.  S.)  533;  Thurlow  v.  Mas-  58  N.  J.  L.  97. 

sachusetts,   5   How.  (U.   S.)  504,    585;  New  Hampshire. —  Beavins's     Pcti- 

Smith   V.  Turner,  7  How.  (U.  S.)  283,  lion,  33  N.  H.  89. 

556;  Houston  V.  Moore.  5   Wheat.  (U.  New     York.  —  Lynch    v.    Clarke,    I 

S.)  49;  Ex  p.  Clarke,  100  U.    S.   412.  Sandf.  Ch.  (N.  Y)  584. 
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ever,  Congress  enacted  a  statute  upon  the  subject  at  an  early  day, 
and  no  question  as  to  the  authority  of  the  several  states,  in  the 
event  of  the  failure  by  Congress  to  exercise  the  power,  has  ever 
arisen.* 

What  Court!  Oiven  Powor  by  CongiMi.  —  It  has  been  provided  by 
Congress  that  the  proceedings  may  be  had  before  a  circuit  or 
district  court  of  the  United  States  or  a  district  or  supreme  court 
of  the  territories,  or  a  court  of  record  of  any  of  the  states  having 
common-law  jurisdiction  and  a  seal  or  clerk.* 

8tote  Conrti  Not  Compelled  to  Entertain  JnrUdietion.  —  This  provision  is 
binding  only  upon  the  federal  courts,  which  are  ordinarily  the 
only  courts  that  may  transact  the  judicial  business  of  the  federal 
government.  State  courts  may,  however,  when  otherwise  com- 
petent, entertain  naturalization  proceedings;  but  they  are  not 
compelled  to  do  so  unless  the  state  legislatures  so  direct.  They 
are  merely  agencies  acting  from  comity  and  for  convenience  to 
Cdsry  out  this  delegated  power.* 

North    Carolina,  —  Rouche    v,   Wil-  the  court  that  he  had  resided  within 

liamson,  3  Ired.  L.  (N.  Car.)  141;  State  the  United  States  five  years,  and  dur- 

V.  Manuel,  4  Dev.  &  B.  L.  (N.  Car.)  ao.  ing  that  time  had  behaved  as  a  man  of 

South   Carolina,  —  Davis  v.    Hall,  i  good  moral  character,  attached  to  the 

Nott  &  M.  (S.  Car.)  293.  principles  of  the  constitution  of  the 

Wisconsin,  —  In  re  Wehlitz,  16  Wis.  United   States,   and   well   disposed   to 

443,  84  Am.  Dec.  700.  the  good  order  and  happiness  of  the 

1.  Ezpreisions  aa  to  Exelusive  Power  of  same;  and  that  an  alien  who  had  re- 
CongroM.  —  Some  judges  have  said  sided  in  the  United  States  three  years 
obiter  on  the  strength  of  adjudications  next  preceding  arriving  at  twenty-one 
upon  the  constitutional  power  of  Con-  might  be  admitted  without  having 
gress  to  regulate  proceedings  in  bank-  made  the  previous  declaration  of  in- 
ruptcy,  that  the  mere  existence  of  the  tentions.  Rev.  Stat.,  §§  3165,  2167." 
power  without  its  exercise  would  U.  S.  v,  Gleason,  78  Fed.  Rep.  396. 
not  prohibit  the  states  from  acting.  8.  Alabama,  —  Scott  v.  Strobach,  49 
Holmes  v.  Jennison,   14   Pet.   (U.  S.)  Ala.  477. 

597;  Matter  of  Ramsden,  13  How.  Pr.  Arkansas,  —  State  v.  Penney,  10  Ark. 

(N.  Y.  Super.  Ct.)  429.  621. 

Others  have  noted  distinctions   be-  California,  —  Ex  p,  Knowles,  5  Cal. 

.tween  the  admission  of  aliens  to  citi-  301 ;    Matter  of  Conner,  39  Cal.  98,  2 

zenship  and  bankruptcy,  and  hold  that  Am.  Rep.  427. 

the  former  was  vested  exclusively  in  Kentucky,  —  Morgan  v,   Dudley,   18 

Congress  by  the  constitutional  provi-  B.  Mon.  (Ky.)  693,  68  Am.  Dec.  735. 

sion.     Ogden  v,  Saunders,  12  Wheat.  Maine,  —  Gilroy,  Petitioner,  88  Me. 

(U.  S.)  277;  Golden  v.  Prince,  3  Wash.  199. 

(U.S.)  313.  ^flijjfl^^  «  j^ //J.— Stephens,  Pcti- 

2.  Soinniary  of  Existing  Katnralliation  tioner,  4  Gray  (Mass.)  559. 

Law. —  **  Congress  provided    that    an  New    Hampshire. -—Beavins's    Petl- 

alien  might  *  be  admitted  to  become  a  tlon,  33  N.  H.  89;  Stale  v,  Whlttemore, 

citizen  of  the  United  States  '  by  declar-  50  N.  H.  245. 

ing  on  oath  before  certain  courts  of  the  New  Jersey,  —  Rush  worth  v.  Judges, 

United  States,  *or  a  court  of  record  of  58  N.  J.  L.  97. 

any  of  the  states  having  common-law  New  York,  —  People  v,  Sweetman,  3 

jurisdiction,  and  a  seal  and  clerk,  two  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 

years  at  least  prior  to  his  admission,'  358;    Matter  of    Christern,  43   N.   Y. 

that   it    was  bona  fide  his  intention  to  Super.  Ct.  523.  56  How.  Pr.  (N.  Y.)  5; 

become  a  citizen  of  the  United  States,  Matter  of  Ramsden,  13  How.  Pr.  (N. 

and  to  renounce  other  allegiance,  and  Y.  Super.  Ct.)  429. 

making  to  appear  to  the  satisfaction  of  Pennsylvania,  —  Rump  v.   Com.,  30 
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State  Court  of  Baoord.  —  The  court  of  a  state  to  be  competent  to 
naturalize  aliens  must  be  a  court  of  record,  but  it  need  not  have 
general  common-law  jurisdiction.     If  it  exercises  any  jurisdiction 

of  the  kind  thus  denominated  it  will  suffice.^ 

Pa.  St.  475;  Lab's  Petition,  3  Pa.  Dist.  town  v,  Virginia,  81  111.  541,  76  III.  34; 

Rep.  728;  In  re  Naturalization,  5  Pa.  Dale  v.  Irwin,  78  111.  170. 

Dist.  Rep.  597.  Kentucky.  —  Morgan   v.   Dudley,   18 

South    Carolina,  — Ex  p.   McKenzie,  B.  Mon.  (Ky.)  693,  68  Am.  Dec.  735. 

51  S.  Car.  244.  Maine,  —  Gilroy,  Petitioner,  88  Me. 

Powor  Bathor  than  Obligation  of  State  igg;  Dean,  Petitioner,  83  Me.  489. 

Courts.  —  **  There  is  no  provision  of  the  New    York,  —  People    v.    Pease,   30 

federal  constitution  which  requires  the  Barb.  (N.  Y.)  588:  People  z/.  Svyeetman, 

courts  or  judges  of  a  state  to  perform  3  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 

any  duties  respecting  the  admission  of  358;    Matter  of  Christern,   43    N.   Y. 

aliens  to  citizenship.     It  is  well  estab-  Super.  Ct.  523,  56  How.  Pr.  (N.  Y.)  5; 

lished    that    such  courts  and  magis-  Matter  of  Harstrom,  7  Abb.  N.  Cas. 

trates  may,   if  they  choose,    exercise  (N.  Y.  Surrogate  Ct.)  391. 

the   power   conferred   upon    them    by  Ohio,  —  Anonymous,    2     Wkly.     L. 

Congress,  unless   prohibited   by  state  Gaz.  (Ohio)  278,  3  Ohio  Dec.  (Reprint) 

legislation.     Prigg  v.  Pennsylvania,  16  47;  Ex  p.  Wingard,  4  Wkly.   L.  Gaz. 

Pet.  (U.  S.)  622.     But  this  is  a  naked  (Ohio)  169,  3  Ohio  Dec.  (Reprint)  174; 

power,   and   imposes  no  legal  obliga-  i  West.  L.  M.  (Ohio)  453. 

tions  on  the  courts  to  assume  and  ex-  Texas.  — Ex  p,  Burkhardt,   16  Tex. 

ercise  them,  and  such  exercise  is  not  470. 

within  their  official  duty,  or  their  oath  "Common-law  Joriidiction "  Defined. — 

to    support    the    constitution    of    the  "  When   it    speaks    of    courts  having 

United  States."     Gilroy,  Petitioner,  88  *  common-law  jurisdiction,'  it  refers  to 

Me.  199.  such  courts  as  had  been  or  might  be 

Ordinarily  Duty  of  United  States  Courts  established  in  the  several  states  to  ad- 
Only. — "  No  law  imposes  upon  state  minister  justice  under  that  system  of 
courts  the  duty  of  passing  upon  ap-  jurisprudence,  as  contradistinguished 
plications  for  naturalization.  This  from  merely  local,  municipal  or  police 
belongs  legitimately  to  the  federal  courts  intended  for  purely  local  gov- 
courts.  It  is  only  where  the  latter  are  ernment.'*  Matter  of  Conner,  39  Cal. 
inconvenient  that  the  state  courts  act,  98,  2  Am.  Rep.  427,  overruling  Ex  p, 
and  then  only  as  an  accommodation."  Knowles,  5  Cal.  301. 
In  re  Naturalization,  5  Pa.  Dist.  Rep.  Limited  Jurisdiction  Sufficient,  — 
597.  *'  We  apprehend  the  state  courts  men- 
State  Courts  Forbidden  to  Ezeroise  tioned  in  the  act  of  Congress  as  having 
Jnrisdiotion.  —  "  My  conclusion  there-  common-law  jurisdiction,  are  such  as 
fore  is,  that  it  is  competent  for  the  exercise  their  powers  according  to  the 
state  legislature  to  forbid  state  courts  course  of  the  common  law.  It  was  not 
altogether  to  entertain  or  act  upon  meant  they  should  have  all  common- 
applications  for  naturalization,  and  law  jurisdiction  over  every  class  of 
therefore  it  could  lay  any  restraint,  subjects,  including  all  civil  and  crimi- 
regulation,  limitation  or  condition  upon  nal  matters.  If  this  were  so,  it  is 
the  practice  in  such  cases  which  it  apprehended  but  few  courts  could  be 
might  deem  expedient  or  proper.'*  found  in  any  of  the  stales  that  would 
Rush  worth  v.  Judges,  58  N.  J.  L.  97.  possess    the    requisite   *  common-law 

1.   United  States,  — U.  S.  v.  Lehman,  jurisdiction.'  "     People   v.  McGowan, 

39  Fed.  Rep.  49,  768;    Ex  p.  Tweedy,  77  111.  649,  20  Am.  Rep.  254. 

22  Fed.    Rep.  84;    U.  S.  v.  Power,  14  "  If  the  court  may  exercise  any  part 

Blatchf.  (U.  S.)  223.  of  that  jurisdiction  it  is  within  the  lan- 

California,  —  Matter  of  Conner,   39  guage  of  the  statute  and  its  meaning 

Cal.  98,   2   Am.   Rep.   427;    overruling  as  well."    Dean,  Petitioner,  83  Me.  489. 

Ex p,  Knowles,  5  Cal.  301.  Police  Conrt  of  District  of  Colnmhia. — 

Illinois,  —  People    v,    McGowan,    77  By  Rev.  Stat.  U.  S.,  §  2173,  the  police 

111.  649.    20    Am.  Rep.  254,  overruling  court  of  the  District  of  Columbia  is 

Knox  County  v.  Davis,  63  III.  405,  and  prohibited  from  entertaining  jurisdic- 

Mills   f.  McCabe,  44  111.  194;    Beards-  tion  of  proceedings  to  naturalize  aliens. 
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The  Katnraliiation  NA  TURALIZA  TION.  Prooeedingi. 

Court  XuBt  Have  Clerk  and  Seal.  —  The  court  must  have  a  clerk  dis- 
tinct from  the  judge;  not  necessarily  an  officer  denominated 
clerk,  but  a  permanent  **  recording  officer  charged  with  the  duty 
of  keeping  a  true  record  of  its  doings  and  afterwards  of  authenti- 
cating them;"  *  and  the  court  must  possess  a  seal.* 

U  The  Katubalizatiok  Pboceedihos  —  1.  In  General  —  It  is  a 
matter  of  common  notoriety  that  naturalization  proceedings  are 
often  conducted  with  undue  haste,  and  little  regard  to  the  formali- 
ties required  in  other  cases.  This  is  due  in  large  measure  to  the 
ex  parte  nature  of  the  application  and  the  inferior  character  of 
many  of  the  judges  presiding  over  the  courts  which  exercise  the 
jurisdiction.* 

2.  Parties.  —  For  the  persons  who  are  entitled  to  become 
naturalized  under  the  laws  of  the  United  States,  see  article  Citu 
zenship,  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  6,  p.  14.* 

3.  Declaration  of  Intention  —  Before  Court  or  Clerk.  -;—  Receiving  the 
declaration  of  an  alien  of  his  intention  to  become  a  citizen  of  the 
United  States  is  a  ministerial  act,  and  the  declaration  may  be 
made  as  well  before  the  clerk  of  the  court  as  before  the  court  itself.* 

1.  Dean,  Petitioner,  83  Me.  489;  per  made  by  his  guardian.  Le  Forestlere's 
Whitehouse,  J.,  quoting  Shaw,  C.  J.,  Petition,  2  Mass.  419;  Lawler's  Appli- 
in  Gladhil],  Fetitioner,  8  Met.  (Mass.)  cation,  5  Montg.  Co.  Rep.  (Pa.)  77. 
168.  See  also  Ex  p.  Cregg,  2  Curt.  (U.  5.  Rev.  Stat.  U.  S.,  §  2165.  subd.  6; 
S.)  98,  6  Fed.  Cas.  No.  3,380;  GladhiH,  Butterworth's  Case,  i  Woodb.  &  M.  (U. 
Petitioner,  8  Met.  (Mass.)  168;  State  v,  S.)  323. 

Webster,  7  Neb.  469;  State  v.  Whitte-  Deolaration  Made   Elsewhere  than  in 

more,  50  N.  H.  245,  9  Am.  Rep.  196;  Clerk's  Office  or  in  Open  Cenrt.  —  It  was 

Com.  V,  Lee,  i  Brews.  (Pa.)  273;  Moran  decided  in  Andres  v.  Arnold,  77  Mich. 

».  Rennard,  3  Brews.  (Pa.)  601.  85,   Morse,  J.,  dissenting^  that  so  long 

2.  Rev.  Stat.  U.  S.,  §  2165,  subd.  i;  as  a  declaration  of  intention  was  made 
Com.  V,  Sherifif,  i  Brews.  (Pa.)  183.  before  the  proper  person  it  was  imma- 

8.  Applications  Immediately  Before  Eleo-  terial  where  it  was  made.     See  also 

tions.  —  The  large  number  of  applica-  Boso's  Application,  6    Kulp  (Pa.)  83, 

tions  immediately  preceding  an  impor-  and  Hodgins's  Election  Cas.   500,  the 

tant  election  has  also  had  considerable  latter  being  a  similar  holding  as  to  ad- 

infiuence  on  this  state  of  affairs.     It  ministering  the  oaths  required  by  the 

has  been    said  that  twenty  thousand  alien  act,  34  Vict.,  c.  22,  ^  2. 

persons  were  naturalized  in  1868  in  the  But  taking  the  declaration  otherwise 

city  of  New  York,  of  whom  eighteen  than  in  the  office  of  the  clerk  or  in  open 

thousand  four  hundred  and  thirty-two  court   was  severely  criticised  by  Mr. 

were  in  the  month  of  October  alone.  Justice  Field  in /w  r^Langtry,  12  Sawy. 

Matter  of  Coleman,  15  Blatchf.  (U.  S.)  (U.  S.)  467,  and  its  legality  doubted. 

406.  In  Santo  Scola's  Case,  8  Pa.  Co.  Ct. 

New  Jersey  Statute,  —  In  the  state  of  Rep.   344,    it   was   decided   that    such 

New  Jersey  a  law  has  been  passed  for-  practice  was  illegal.     So  also  in  State 

bidding  any  naturalization  proceedings  v,  Olin,  23  Wis.  309,  a  case  where  a 

to  be  entertained   by  a  court  of  that  deputy  clerk  had  received  the  declara- 

state  within  thirty  days  prior  to  an  elec-  tion  away  from  his  office,  the  decision, 

tion.     Rushworth  v.  Judges,  58  N.J.  however,  being  based  on  local  statutes. 

L.  97.  Before  Deputy  Clerks.  —  In  naturaliza- 

4.  Married  Women  and  Infants.  —  A  tion  as  in  other  proceedings  acts  which 
married  woman  may  be  naturalized  may  be  performed  by  the  clerk  may 
upon  her  own  application.  Priest  v.  be  done  by  his  legally  constituted  dep- 
Cummings,  16  Wend.  (N.  Y.)  625.  uty.    State  v,  Hoeflinger,  35  Wis.  393; 

Otherwise  of  an  infant,  whose  petition  U.  S.  v,  Lehman,  39  Fed.  Rep.  49,  768; 
for  naturalization  must,  it  seems,   be    Andres  v.  Arnold,  77  Mich.  85. 
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4.  Final  Prooeedingt —  la  eenonl  —  The  Beqvliita  Otre.  —  Every  step 
in  the  final  proceedings  of  admission,  whether  a  duty  devolving 
upon  the  applicant  or  upon  the  court,  should  be  taken  with  the 
same  degree  of  carefulness  necessary  in  litigation  in  general.^ 

Jndidftl  in  Chaimotir.  —  The  final  proceedings  though  ex  parte  are, 
it  is  well  settled,  judicial,  and  necessitate  a  hearing  before  the 
court  upon  evidence  to  be  weighed  by  it  and  judgment  rendered 
thereon  as  in  other  cases.*  . 

BefimJuftiotiof  fliaP6Me.~Authority  Bodek,  63  Fed.  Rep.  813,3  P&*  ^ist. 

cannot  be  conferred  by  the  clerk  of  a  Rep.    725:    Matter    of    Coleman,     15 

court  upon  a  justice  of  the  peace  to  Blatchf.  (U.   S.)  406;    The  Acorn,   a 

receive  such  declarations.     State    v.  Abb.  (U.  S.)  434. 

Stumpf,  23  Wis.  630.  Aiaiama.  —  Scott  v,  Strobach,  49  Ala. 

Beqniittos  of  Beolaration  of  Intontlon  —  477. 

Time   IVhen  Intention  fVas  Formed,  —  California.  —  Bode    v.   Trimmer,  82 

The    declaration    of    intention    under  Cal.  513;    Prentice  v.  Miller,  82  Cal. 

Rev.  Stat.  U.  S.,  §2167,  relating  to  the  570;  Exp,  Knowles,  5  Cal.  301. 

naturalization  of  minors,  should  allege  Kentucky.  —  Morgan    v.  Dudley,  18 

facts  which  show  the  time  when  the  B.  Mon.  (Ky.)  693,  68  Am.  Dec.  735. 

Intention    to    become    a  .citizen    was  Nebraska,  —  State  v,  Boyd,  31  Neb. 

actually  formed.     In  re  Randall,   14  682,  143  U.  S.  135. 

Phila.  (Pa.)  224,  37  Leg.  Int.  (Pa.)  377.        New  York.  —  In  Matter  of ,  7 

Must  Be  Under  Oatk.  — The  declara-  Hill  (N.  Y.)  137;  Matter  of  Clark,  18 

tion  of  intention,  whether  made  under  Barb.  (N.  Y.)  444,  10  How.  Pr.  (N.  Y.) 

section  2165  or  2167  of  the  U.  S.  Rev.  246,  i  Abb.  Pr.  (N.  Y.)  90. 

StaC,  must  be  under  oath.     U.  S.  p,  Pennsylvania.  —  Rump   v.  Com.,  30 

Walsh,  22  Fed.  Rep.  644.  Pa.  St.  475. 

TAe  Name  of  the  Sovereign  or  Ruler  Sequliite  Facts  Xuft  Be  Established.  — 
of  the  country  to  which  the  applicant  *' The  right  of  citizenship  is  finally  con- 
owes  allegiance  need  not  be  stated,  ferred  by  the  judgment  of  the  court. 
Ex  p.  Smith,  8  Blackf.  (Ind.)  395.  This  judgment  can  only  be  rendered 

1.  In  In  re  Bodek,  63  Fed.  Rep.  813, 3  when  the  court  has  become  satisfied 
Pa.  Dist.  Rep.  725,  Dallas,  J.,  said,  that  all  the  conditions  of  naturalization 
"I  have  dealt  with  this  subject  at  have  been  complied  with.  By  the  first 
gteater  length  than  I  otherwise  would  section  of  the  Act  of  April  14,  1802, 
have  done,  because  I  deem  it  to  be  de-  aliens  are  to  be  admitted  as  citizens 
sirable  that  the  views  I  have  expressed  on  the  conditions  specified,  'and  not 
should  be  better  understood  than  they  otherwise.'  The  court  therefore  must, 
appear  to  be;  and  with  like  object —  in  the  language  of  the  act,  be  '  satis- 
not  in  censure  of  this  particular  appli-  fied  '  that  all  these  conditions  have  been 
cant  —  I  take  this  occasion  to  further  complied  with;  that  the  residence  of 
remark  that  naturalization  petitions  the  applicant,  and  his  behavior,  have  - 
must  be  filed  at  or  before  the  time  of  been  such  as  the  law  requires;  and 
their  presentation,  and  that  judgment  that  his  attachment  to  our  form  of 
upon  them  will  be  formally  entered,  as  government  is  firm  and  sincere.  These 
well  in  cases  where  it  is  adverse  as  in  are  imperative  duties  resting  upon  the 
those  in  which  it  is  favorable  to  the  court,  which  cannot  be  evaded  or  over- 
petitioner.  I  see  no  sufficient  reason  looked.  Judgment  cannot  in  these 
for  waiving  in  these  proceedings  the  cases  pass  by  default,  or  as  a  mattei 
incidents  which  regularly  pertain  to  all  of  course.  There  is  no  one  to  be  de- 
others  of  similar  character,  and  I  hare  faulted,  and  the  judgment  of  the  court 
found  that  omission  of  those  I  have  nhould  be  the  result  of  an  honest  con- 
mentioned  tends  to  facilitate  the  repre-  viction,  wrought  in  the  mind  by  the  evi- 
hensible  repetition  of  identical  appli-  dence  given,  and  the  declarations  of  the 
cations,  without  disclosure  of  the  fact  applicant.  If  the  applicant  thus  estab- 
of  prior  adjudication."  lishes  hia  case,  he  has  proved  a  right  to 

8.  United  States.  —  Spratt  v.  Spratt,  which  he  is  entitled;  but  if  he  fails  to 

4  Pet.  (U.  S.^406;  Pintsch  Compressing  establish  the  requisite  facts,  he  has  no 

Co.  V,  Bergin,  84  Fed.  Rep.  140;  In  re  hones:    claim    to    a  judgment  in  his 
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Beqoiiita  Alltgations  of  Petition.  —  The  application  should  be  by  a 
petition,  containing  allegations  of  fact  from  which  it  appears  that 
the  applicant  is  fully  qualified  under  the  naturalization  act  to  be 
admitted  to  citizenship.^ 

m  JUBaiCEVT   AHD   RSGOBD  —  1.  In  Oeneral  —  Formal     Judgment 

Shoold  Be  Entered.  —  It  is  always  best  that  a  formal  judgment  of 
admission  should  be  entered  and  a  complete  record  of  the  pro- 
ceedings kept.*     It  has  not  been  strictly  required,  however,  as 

favor."    Matter  of ,  7  Hill  (N.  Beoording  Beolaration  of  Intention.— 

Y.)  137.  The  preliminary  step  required  by  the 

1.  In  In  re  Bodek,  63  Fed.  Rep.  813,  naturalization  act,  the  making  of  a  deo 

3  Pa.   Dist.   Rep.  725,  Dallas,  J.,  said:  laration  of  intention  to  become  a  citi- 

"  An  applicant  for  naturalization,  then,  zen,   need   not  be  done   in    the   same 

is  a  suitor,  who,  by  his  petition,  insti-  court  in   which  the   final  proceedings 

tutes  a  proceeding  in  a  court  of  justice  are  had.     McCarthy  v.  Marsh,  5  N.  Y. 

for  the  judicial   determination   of  an  263;  McDaniel  v,  Richards,  i   McCoid 

asserted   right.      Every  such  petition  L.   (S.   Car.)   187.       Contra^     Vaux   v. 

must,  of  course,  allege  the  existence  Nesbit,  i  McCord  Eq.  (S.  Car  )  366. 

of  all  facts,  and  the  fulfilment  of  all  And  it  seems   from  the  wording  of 

conditions,  upon  the  existence  and  ful-  the  act  that  such  declaration  need  not 

fitment  of  which  the  statutes  which  be  entered  of  record  in  the  court  where 

confer  the  right  asserted  have  made  it  it  was  made,  or  indeed  in  any  court, 

dependent,  and  I  believe  that  the  peti-  McDaniel  v.  Richards,  i  McCord  L.  (S. 

tions  usually  presented  conform  to  this  Car.)  187;  but  see  Matter  of  Christern, 

rule."  43  N.  Y.  Super.  Ct.  523,  56  How.  Pr. 

See  generally,  as  to  the  character  of  (N.  Y.)  5;  State  v.  Barrett,  40  Minn.  65. 

the  proceedings  in  state  courts,  as  it  is  Beoord  of  Final  Prooeedings.  —  Final 

exhibited  in  various  cases:  proceedings  for  admission   to   citizen- 

Ntw     York,  —  Matter    of ,    7  ship    should    be    made    a    matter    of 

Hill  (N.  Y.)  137;  Matter  of  Christern,  record.     Rev.  Stat.  U.  S.,§  2165,  subd. 

43  N.  Y.  Super.  Ct.  523,  56  How.  Pr.  a;   Green  v.  Salas,  31   Fed.   Rep.  106; 

(N.  Y.)  5.  Bode  v.  Trimmer,  82  Cal.  513;    Miller 

Pennsylvania,  —  Lab's  Petition,  3  Pa.  v,  Reinhart,  18  Ga.  239;  State  v.  Boyd, 

Dist.  Rep.  728.  31  Neb.  682,  143  U.  S.  135. 

United  States,  —  Green   v,  Salas,  31  Segiitrj  of  Kame,    Birthplace,  eto.'— 

Fed.  Rep.  106.  Under  an  early  provision   of   the  law. 

Alleging  Besidenoe  in  State  or  Territory  since  repealed,  before  an  alien  could 
Where  Prooeedings  Are  Had.  —  The  peti-  become  a  naturalized  citizen  he  must 
tion  need  not  show  that  the  applicant  in  addition  to  having  declared  his  in- 
had  resided  in  the  state  or  territory  tention,  have  entered  a  report  and  reg- 
where  the  final  proceedings  are  had  for  tstry  of  his  name,  birthplace,  age, 
the  year  immediately  preceding  his  ap-  nation,  etc.,  before  the  clerk  of  seme 
plication.  It  is  sufficient  for  him  to  court  of  record,  and  such  registry  was 
allege  his  residence  therein  for  any  one  required  by  the  act  to  be  entered  of 
of  the  five  years  of  his  residence  in  the  record.  McDaniel  v,  Richards,  i  Mc- 
IJnited  States.  Cummings's  Petition,  Cord  L.  (S.  Car.)  187;  Green  v,  Salas, 
41  N.  H.  270;  Ex  p,  Randall,  9  W.  N.  31  Fed.  Rep.  106. 
C.  (Pa.)  159.  Beridenee  of  Applieante.  —  The  partic- 

Petition  under  the  United  States  BeviMd  ular  residence  of   the    applicant  need 

Statutes,  Section  8167.  —  The  petition  of  not  be  made  a  matter  of  record.     But 

an  applicant  under  section  2167  of  the  the  record  should   show  a  residence  in 

United  States   Rev.  Stat,  must  allege  the  United  States,  and  in   the  state  or 

the  time  when  he  conceived  the  inten-  territory    where    the    proceedings  are 

tion  of  becoming  a  citizen  of  the  United  had,  for  the  length  of  time  required  by 

States.     Cummings's  Petition,  41  N.  the  law.      Com.  v.    Paper,    i   Brews. 

H.  270.  (Pa.)    263;    Priest    v,   Cummings,    16 

8.  In  re  Bodek,  63  Fed.  Rep.  813.  3  Wend.  (N.  Y.)  618. 

Pa.  Dist.  Rep.  725;  Pintsch  Compress-  Jvriidietion.  —  The     jurisdiction     of 

ing  Co.  V,  Bergin,  84  Fed.  Rep.  140.  courts  of  the  United  States  to  natural- 
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essential  to  the  validity  of  the  naturalization.  Where  it  can  be 
gathered  from  the  record  that  the  applicant  was  in  fact  admitted, 
not  only  is  the  absence  of  the  formal  judgment  immaterial,  but  it 
little  matters  what  else  the  record  shows  or  omits  to  show.* 

Form  «f  JadgnMnt  Iiii2iiat«rial. — The  form  of  the  judgment  record 
showing  the  admission  of  an  alien  to  citizenship,  so  far  as  no  ex- 
press provision  for  it  is  made  by  act  of  Congress,  is  utterly  imma- 
terial. As  long  as  it  constitutes  a  memorial  or  remembrance  of 
the  adjudication  made  it  is  sufficient.* 

ize  aliens  is  derived  directly  from  the  Virginia,  —  Com.  v,  Towles,  5  Leigh 

statutes  of  the  United  States,  and  does  (Va.)  743. 

not  depend  upon  the  statutory  qualifi-  Wisconsin,  —  State  v,  Hoeflinger,  35 

cations  necessary  to  give  jurisdiction  Wis.  393. 

to  state  courts.     Hence  those  qualifi-  Contra.  —  In    several    of    the    early 

cations  need  not  appear  of  record  in  a  cases  it  was  held  that  the  judgment 

naturalization  proceeding  in  a  United  and   record  should    show  compliance 

States  Court.     U.  S.  v.  Walsh,  22  Fed.  with  the  conditions  of  the  naturaliza- 

Rep.  644.  tion  act  in  all  particulars,  otherwise 

1.  United  States,  — Campbell  v.  Gor-  they  were  merely  prima  facie  evidence 

don,  6  Cranch  (U.  S.)  176;  Spratt  v,  of  a  Valid   admission    to  citizenship. 

SpratC,  4  Pet.    (U.  S.)  406;    Stark  v,  McCarty  v,  Hodges,  2  Edm.  Sel.  Cas. 

Chesapeake  Ins.  Co.,  7  Cranch  (U.  S.)  (N.  Y.)433;  Banks  v.  Walker,  3  Barb. 

420;  Ex  p,  Cregg,  2  Curt.  (U.  S.)  98,  6  Ch.    (N.   Y.)  438;    Com.   v,   Leary,    i 

Fed.  Cas.   No.  3,380;  U.  S.  v,  Gleason,  Brews.  (Pa.)  270;  Vaux  v.  Nesbitt,  i 

78  Fed.  Rep.  396;  Green  v,  Salas,  31  McCord  Eq.  (S.  Car.)  366. 

Fed.    Rep.    106;    In  re  McCoppin.   5  lOnatfls.  —  The  minutes  of  natural!- 

Saw}*.  (U.  S.)  630;  The  Acorn,  2  Abb.  zation  proceedings  need  not  be  entered 

(U.  S.)  434;  U.  S.  V,  Walsh,  22  Fed.  upon  the  general  minute  docket,  but 

Rep.     644;     Matter    of   Coleman,    is  may  be  kept  in  a  separate  book.     Mat- 

Blackf.  (U.  S.)4o6;  Raymond  v,  Ray-  ter  of  Christern,  43  N.  Y.  Super.  Ct. 

mond,  (Indian  Ter.  1896)  37S.  W.  Rep.  523,  56  How.  Pr.  (N.  Y.)  5. 

202,  83  Fed.  Rep.  721.  8.  Matter    of    Christern,  43    N.   Y. 

Alabama. — Scott  v.  Strobach,  49  Ala.  Super.  Ct,  523,  56  How.  Pr.  (N.  Y.)  5. 

477 ;  Harley  v.  State,  40  Ala.  689.  To  the  same  effect  see  Matter  of  Cole- 

Arkansas,  —  State  v.  Penney,  10  Ark.  man,  15  Blatchf.  (U.  S.)  406. 

621.  If  tlie  Oath  Be  Administered  and  nothing 

California,  —  Bode    v.  Trimmer,  82  appears  to  the  contrary,  it  must  be  pre- 

Cal.  513.  sumed  that  the  court  before  whom  the 

Illinois,  —  People    v,  McGowan,    77  oath  was  taken  was  satisfied  as  to  the 

111.644.  character  of  the  applicant.    The  oath 

Kentucky,  —  Morgan  v,   Dudley,    18  when  taken  confers  upon  him  the  rights 

B.  Mon.  (Ky.)  693,  68  Am.  Dec.  735.  of  a  citizen,  and  amounts  to  a  judg- 

Minnesota,  —  State  v,  Macdonald,  24  ment  of  the  court  for  his  admission  to 

Minn.  48;  State  Z'.  Barrett, 40 Minn.  65.  those  rights.     Campbell  v,  Gordon,  6 

New  York,  —  Matter  of  Christern,  43  Cranch  (U.  S.)  176. 

N.  Y.  Super.  Ct.  523,  56  How.  Pr.  (N.  JndgmentEvidenoeof  Its  Own  Validity. 

Y.)  5;    McCarthy  v.   Marsh,  5  N.  Y.  — *' The  various  acts  upon  the  subject 

263:  People  V,  Pease,  30  Barb.  (N.  Y.)  submit    the  decision  on  the  right  of 

58S;  Matter  of  Ramsden,  13  How.  Pr.  aliens    to    admission    as    citizens   to 

(M.  Y.  Super.  Ct.)429;  Lynch  v.  Clarke,  courts  of  record.    They  are  to  receive 

I  Sandf.  Ch.  (N.  Y.)  584;    Ritchie  v,  testimony,  to  compare  it  with  the  law, 

Putnam,  13  Wend.  (N.  Y.)  524:  Priest  and  to  judge  on  both  law  and  fact. 

V,  Cummings.  16  Wend.  (N.  Y.)  625.  This  judgment  is  entered  on  record  as 

Pennsylvania,  —  Com.    v.    Paper,    i  the  judgment  of  the  court.     It  seems 

Brews.  (Pa.)  263.  to  us,  if  it  be  in  legal  form,  to  close  all 

South  Carolina,  —  M'Call  v,  Oliver,  inquiry;   and,  like  every  other  judg- 

I   McCord   Eq.   (S.  Car.)  371,  note  a\  ment,  to  be  complete  evidence  of  its 

McDaniel  v,  Richards,  i  McCord  L.  (S.  own  validity."    Spratt  r.  Spratt,  4  Pet. 

Car.)  187,  2  Nott  &  M.  (S.  Car.)  352.  (U.  S.)  406. 
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2.  Amendments.  — The  record  of  naturalization  proceedings  may 
be  amended  as  in  other  cases,  nunc  pro  tunc^  to  make  the  record 
conform  to  the  truth.* 

Where  There  le  Ko  Beeord  of  the  Adminion  one  cannot  be  supplied  in 
this  way,  based  on  parol  evidence,  that  the  applicant  was  in  fact 
naturalized.* 

3.  Collateral  and  Direct  Attacks  upon  the  Judgment  —  Judgment  in 
Bem.  —  A  judgment  admitting  an  alien  to  citizenship  is  an  adju- 
dication on  personal  status,  and  in  the  nature  of  a  judgment  in 
rem.^ 

OeUatend  Attack.  —  It  is  not  open  to  collateral  attack  even  upon 
allegations  charging  fraud  in  its  procurement.* 

Direct  Aetion  to  Impeach.  —  A  direct  action  to  impeach  a  judgment 
of  naturalization  can  be  brought  only  by  the  United  States  or  by 
the  state  in  one  of  whose  courts  the  proceedings  were  had ;  ^  but  I 

SarmlcM  Omiadons.  —  In  Com.  v.  It  is  designed  to  be  the  indisputable 
Towles,  5  Leigh  (Va.)  743,  it  was  said :  muniment  of  the  title  to  citizenship. 
"  Nor  does  this  court  think  that  it  The  alien  must,  and  it  is  intended  he 
would  be  warranted  in  looking  behind  should,  confidently  rely  on  its  inviola- 
the  judgment  in  this  case,  for  any  bility.  If,  whenever  his  right  or  duty 
irregularity  in  the  previous  proceed-  as  a  citizen  is  involved  in  any  of  the 
ings,  unless  that  irregularity  were  such  courts  of  the  United  States,  or  of  the 
as  plainly  to  show  that  the  terms  of  the  several  states,  the  judgment  of  natural- 
act  of  Congress  had  been  violated,  and  ization  can  be  assailed,  and  he  be  put 
those  conditions  disregarded,  upon  on  proof  of  all  the  facts  proved,  or 
which  only  the  alien  could  claim,  or  the  which  were  involved  when  the  judg- 
court  be  empowered,  to  grant  natural-  ment  was  rendered,  its  value  and  dig- 
ization.  In  the  record  of  the  declara-  nity  is  lessened;  and  that  which  our 
tion  which  was  made  by  Shultlce,  it  is  constitutions  and  laws  teach  him  to 
not  stated '  that  the  declaration  was  regard  as  inestimable,  would  degen- 
made  on  oath,  or  that  it  included  the  erate  into  a  fruitful  source  of  vexation 
renunciation  of  allegiance  to  all  foreign  and  litigation. ' ' 

princes,  etc.,  and  particularly  to  him,  4«  U.  S.  v,  Ragazzini,  50  Fed.   Rep. 

by  name,  to  whom  Shultice  had  before  923;    The  Acorn,  2  Abb.  (U.  S.)  434; 

been  subject.     The  record  does    not  Scott  v.  Strobach,49  Ala.  477;  Behrens- 

show     positively    any    matter    which  meyer  v.  Kreitz,  135  111.  591,  125  111. 

contravened  the  act  of  Congress;  it  only  141;  Ackerman  v.  Haenck,  147  111.  514; 

omits  to  show  certain  matters  involved  Anonymous,  i  Lack.  L.  Rec.  (Pa.)  481; 

in  the  declaration,  which  are  required  In  r^  Conroy,  i  Leg.  Rec.  (Pa.)  57;  In 

by  that  act."  r^ Contested  Elections  of  1868,  2  Brews. 

1.  State  V.  Macdonald,  24  Minn.  48;  (Pa.)  58. 

Matter  of  Christern,  43  N.  Y.  Super.  •  6.  Pintsch  Compressing  Co.  v.  Ber- 

Ct.  523.  gin,   84   Fed.    Rep.  140;    Raymond  v. 

8.  Matter  of  Desty,  8  Abb.  N.  Cas.  Raymond,  (Indian  Ter.  1896)  37  S.  W. 

(N.  Y.  Super.  Ct.)  256;  Dryden  v.  Swin-  Rep.  202,  83  Fed.  Rep.  721;  McCarran 

burne,  20  W.  Va.  89.  v.  Cooper,   16   N.  Y.  App.   Div.   311; 

8.  U.  S.  V,  Gleason,  78  Fed.  Rep.  396-  Matter  of  McKenna,  31  Abb.  N.  Cas. 

Esker  ».  McCoy,  6  Am.  L.  Rec.  (Ohio)  (N.  Y.  C.  PI.)  416,  8  Misc.  Rep.  (N.  Y.) 

694,  5  Ohio  Dec.  (Reprint)  573;  Scott  v,  482;  In  re  Shaw,  2  Pa.  Dist.  Rep.  250; 

Strobach,  49  Ala.  477,  where  the  court  Com.  v.  Paper,  i  Brews.  (Pa.)  263. 

said:  *'  A  judgment  admitting  an  alien  In  Behalf  of  All  Persons  Interested.— 

).o  citizenship  has  none  of  the  proper-  An  allegation  that  the  action  is  brought 

ties  or  qualitiesof  a  judicial  proceeding  in  behalf  of  all  persons  interested  will 

in  personam.     It  is  rather  in  rem.     It  not  sustain  a  petition  where  the  party 

simply  ascertains  and  defines  the  status  bringing  it  was  not  authorized  to  do  so 

of  the  individual,  and  of  itself  and  in  by  the  United  States.  Pintsch  Compress- 

itself  works  no  public  or  private  injury,  ing  Co.  v,  Bergin,  84  Fed.  Rep.  140. 
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it  seems  to  be  questionable  whether  such  an  attack  will  be  sus- 
tained in  any  event.* 

Alwenoe  of  Jnriidietioii.  —  In  accordance  with  the  general  rule  it 
would  seem  that  a  judgment  admitting  to  citizenship  by  a  court 
which  lacked  the  jurisdictional  qualifications  required  by  the  acts 
of  Congress  would  be  void.* 

17.  Fees  of  Clebxs  —  Hot  Emoinmoiiti.  —  The  fees  received  in 
naturalization  proceedings  by  the  clerks  of  state  courts  do  not 
constitute  extra  emoluments  of  the  clerk.  Their  disposition  is 
controlled  by  state  laws  generally  relating  to  the  clerk's  fees.* 
But  it  is  otherwise  in  the  case  of  clerks  of  the  federal  courts, 
where  the  laws  governing  their  fees  admit  of  such  a  construction, 

1.  See  the  following  cases  for  dicta  power  of  courts  of  the  United  States  to 

to  the  effect  that  judgments  in  natural-  set    aside    such    judgments    of    state 

ization  proceedings  may  be  thus  im-  courts,  and  to  intimate  that  the  relief 

peached:     U.    S.   v.   Norsch,  42    Fed.  would  be  accomplished  by  setting  aside 

Rep.  417:    U.  S.  V.  Ragazzini,  50  Fed.  the  certificate  or  by  injunction  against 

Rep.  923;    ///  rf  McCoppin,   5  Sawy.  exercising  the  right.     Such  would  seem 

(U.  S.)  630;    McCarran  v.  Cooper,  16  to  be  the  only  modes  of  relief,  if  any 

N.   Y.  App.   Div.  311;    Matter  of  Mc-  could   be  granted,  for  technically   no 

Kenna,  31  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  court  not  authorized  by  law  to  review 

416,  8  Misc.  Rep.  (N.  Y.)  482;  Com.  v,  a  judgment  could  directly  set  it  aside. 
Paper,  i  Brews.  (Pa.)  263.  Barrow  v,  Hunton,  99  U.  S.  80.     And 

Oases  Involving  the  Queetion.  —  It  was  a  court  of  equity  can  affect  a  judgment 

held  in  U.  S.  v.  Ndrsch,  42  Fed.  Rep.  only  by  decree  to  prevent  carrying  it 

417,  that  a  bill  in  equity  would  be  en-  out  or  enforcing  it.  2  Story  Eq.,  g 
tertained  in  the  federal  courts  for  relief  885.  The  surrender  of  the  certificate, 
against  the  judgment  of  a  state  court  which  is  only  evidence  of  the  judg- 
admitting  an  alien  to  citizenship.  The  ment,  would  not  affect  the  citizenship 
bill,  however,  was  dismissed  because  it  established  b^  the  judgment;  and  an 
alleged  only  errors  and  irregularities,  injunction  which  could  only  run  against 
and  set  up  no  ground  for  equitable  re-  further  exercise  of  the  rights  of  citizen- 
lief.     The  court, /^r  Thayer,  J.,  said:  ship  would  not  affect  past  acts." 

"  The  right  of  the  United  States  to  sue  And  see  the  same  doubt  as  to  the 

for  the  cancellation  of  a  certificate  of  power  of  a  court  to  set  aside  the  judg- 

decree  of  naturalization  that  has  been  ment  of    naturalization  expressed  in 

obtained  by  fraud  is  probably  coexten-  Com.  v.  Paper,  I  Brews.  (Pa.)  263.     See 

sive  with  the  right  now  accorded  the  also  Esker  v,  McCoy,  6  Am.  L.  Rec. 

United  Slates  to  sue  for  the  cancella-  (Ohio)    694,    5    Ohio    Dec.    (Reprint) 

tion  of  patents  that  have  been  fraudu-  573. 

lently  procured."  8.  Mills  v,  McCabe,  44  111.  194.     But 

In  a  later  decision,  however,  U.  S.  see  Com.   v.   Sheriff,    i   Brews.   (Pa.) 

V.  Gleason,  78  Fed.  Rep.  396,  a  bill  for  183. 

relief  against  such  a  judgment,  which  The    Ezeeative    department    of    the 

charged  that  it  was  procured  b>  fraudu-  United  States  government  has  refused 

lent  representations  as  to  the  period  of  protection  abroad  to  one  whose  natur- 

residence  in  the  United  States,  was  not  alization  was  obtained  by  fraudulent 

entertained.     The  court,  per  Wheeler,  statements  as  to  his  length  of  residence 

J.,   after   relerring  to  the    conclusive  in  the    United    Sutes.     Raymond    v. 

effect  of  decisions  on  matters  of  per-  Raymond,  83  Fed.  Rep.  721. 

sonal  status,  said:     "  Thayer,  J.,  in  8.  Matter  of  Palmer,  21  N.  Y.  App. 

U.   S.   V.    Norsch,   42   Fed.    Rep.    417  Div.  180,  ^^riw^*/ 154  N.  Y.  776. 

(much   relied   upon  in   behalf  of    the  The  Amoant  ef  Feet  in  naturalization 

plaintiff)  seems  to  treat  the  liability  of  cases  which  may  be  charged  by  pro- 

a  judgment  of  naturalization  to  be  set  thonotaries  outside  the  city  of  Phila- 

aside  for  fraud  like  a  patent  as  con-  delphia,  was  considered  in  Naturalizs- 

ceded,  and  to  have  considered  only  the  tion  Fee,  15  Pa.  Co.  Ct.  Rep.  225. 
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and  the  practice  of  considering  the  fees  as  emoluments  has  existed 
for  a  long  period  of  time.* 

V.  Statutobt  Cbixeb.  —  The  opportunity  for  fraud  and  false 
swearing  which  obtains  in  such  ex  parte  proceedings,  and  in 
the  use  of  naturalization  certificates,  has  been  guarded  against 
by  acts  of  Congress  which  attach  severe  penalties  for  their 
violation.* 

Alleging  Fraud.  —  The  acts  which  constitute  the  fraud  must  be 
alleged  in  the  indictment,  general  statements  that  fraud  was  per- 
petrated being  insufficient.* 

1.  U.  S.  V,  Hill.  I20  U.  S.  169;  In  JoiaiSMC of  WluuiM.  —  The  false  swear- 
re  Moy  Chee  Kee,  13  Sawy.  (U.  S.)  ing  defined  in  Rev.  Stat.  U.  S.,  §  5392, 
123.  as  perjury,  is  punishable  as  a  felony, 

2.  JvziMUotioxi  of  Courts.  —  It  was  de-  and  a  count  therefor  may  be  properly 
cided  in  People  v.  Sweetman,  3  Park,  joined  with  counts  under  sections  5425 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  358,  that  and  5427  which  relate  to  fraud  in 
state  courts  in  matters  relating  to  naturalization  proceedings.  0.  S.  v. 
naturalization    act    as    United    States  Lehman,  39  Fed.  Rep.  768. 

courts,  and  that  perjury  committed  in  8.  U.  S.  v.   Lehman,  39  Fed.  Rep. 

the  course  of  the  proceeding's  is  pun-  768,  where   the   court   said:     "If  the 

ishable  only  in  the  courts  of  the  United  fraud  consisted  in  making  a  false  oath 

States.     Contra^  Rump  v.  Com.,  30  Pa.  or  statement  whereby  the  court  was 

St.  475;  State  v.  Whittemore,  50  N.  H.  deceived,  the  indictment  ought  to  say 

245,    where    the    court  said:     "False  so,  and  aver  what  the  statement  was. 

swearing  in  a  state  court,  if  allowed  to  It  will  not  do  to  say  that  the  fraud  in 

go  unpunished,  has  a  tendency  to  im-  the  procurement  of  the  certificate  of 

pair  the  general  usefulness  of  the  tri-  citizenship  consisted  in  the  fact  that  a 

bunal  and  the  dignity  of  the  state.     If  person   obtained  citizen's  papers  who 

it  is  to  be  optional  with  the  prosecuting  was  not  legally  entitled  to  them,   but 

officers    of   the    general    government  that  the  means  by  which  they  were  so 

whether  perjury  in  a  state  court  is  to  obtained    is    unknown,    because    the 

be  punished,  we  have  the  extraordi-  means  resorted   to  (the    acts  done  to 

nary  spectacle  of  a  state   unable    to  obtain    the   certificate)    are    the    very 

punish  an  offense  committed  in  its  own  things   which   the  law  requires  to  be 

courts.     It   would  certainly   seem   al-  alleged  and  proven;  and  furthermore, 

most  as  proper  that  the  state   courts  the    certificate,    although    unlawfully 

should  have  power  to  punish  a  witness  issued,    may    not    have    been    issued 

who  has  testified  falsely  before  them  in  under  such  circumstances  as  amounted 

a  naturalization    case,   as    that    they  to  a  fraud." 

should    have    the     power    to    punish  FalM      Swearing.  —  An     indictment 

contempt    of    court    committed    dur-  under  Rev.  Stat.  U.  S.,  ^  5395>  which 

ing    the   pendency  of   such   a    case."  punishes  false  swearing  in  naturaliza- 

5ee  also  State  v.  Kirkpatrick,  32  Ark.  tion   proceedings,   but    in    which    the 

117.  crime  is  not  denominated  perjury,  is 

Partiei    Defendant.  —  An    indictment  good  if  it  states  facts  constituting  an 

for  false  swearing,  under  Rev.  Slat.  U.  offense   under  that  section    and  con- 

S.,  §  5424,  will  lie  against  a  witness  eludes  "  contrary  to  the  form  of  the 

who  testifies  that  a  minor  applicant  for  statutes,"    although    it  describes  the 

naturalization  under  section  2167  has  crime  as  perjury.     U.  S.  v.  Lehman, 

resided  in  the  United  States  the  requi-  39  Fed.  Rep.  768. 

site  length  of  time.     U.  S.  v.  Lehman,  Such  an   indictment  need  not  aver 

39  Fed.  Rep.  49.  that  the  deputy  clerk  of  the  state  court 

That  such  an  indictment  will  not  lie  who  administered  the  oath  taken  was 

against  the  applicant  himself,  whether  duly  appointed,  or  that  he  was  author- 

the  application  is  made  under  section  ized  to  administer  the  oath.     U.  S.  c 

2165  or  2167,  see  U.  S.  v.  Grottkau,  30  Lehman,  39  Fed,  Rep.  49. 

Fed.  Rep.  672,  ci/f{/  in  U.  S.  v.  Bell,  81  It  is  not  necessary  to  allege  that  the 

Fed.  Rep.  852.     Also  U.  S.  v.  Lehman,  oath   taken   was  **  required  "    by  the 

39  Fed.  Rep.  49.  naturalization  laws.     It  is  sufficient  to 
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Unlawful  Hie  of  Cortilleato.  —  An  affidavit  for  a  complaint  for  unlaw- 
fully using  a  certificate  of  citizenship,  knowing  that  such  certifi- 
cate had  been  unlawfully  issued  or  made,  and  the  warrant  issued 
upon  such  affidavit,  must  set  out  facts  which  show  the  unlawful 
use.     General  statements  alone  do  not  show  probable  cause.* 

allege     that     it    was    "  authorized."    (U.  S.)  406,  in  which  case  the  proceed- 
U.  S.  V,  Lehman,  39  Fed.  Rep.  49.  ings    were    under    Rev.    Stat.  U.  S., 

1.  Matter  of  Coleman,  15    Blatchf.    §  5426. 
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NAVIGABLE  WATERS. 

See  article  WATEJiS  AND  WATERCOURSES. 


NAVIGATION. 

See  article  SHIPPING. 


NECESSARY  PARTIES. 

See  article  PARTIES. 


NE  EXEAT. 

By  Archibald  C.  Boyd. 
I  HI8TOBT  AHB  KaTTTSE  of  WBIT,  3I9. 

n  Definitiok  of  Modebk  Wbit,  320. 

in  JUBISDICTIOK  TO  ISBUS,  32 1. 

17.  The  Appligatiok,  321. 

1.  Mode  of  Application^  ^2\. 

2.  Time  of  Application^  321. 

3.  Notice  of  Application^  ^22* 

4.  Amendment  of  Application^  322. 

5.  Presence  of  Defendant  Within  StcUe^  322- 

T.  The  Affibayit,  323. 

1.  By  Whom  MadCy  323. 

2.  Necessary  Allegations^  323. 

a.  Certainty  as  to  Debt^  323. 

b.  Intention  to  Depart ^  324. 

c.  Endangerment  of  Debty  325. 

d.  Avoiding  Jurisdiction  of  Courts  325. 

VL  The  Weit,  325. 

1.  Signature  and  Seal^  325. 

2.  Marking  of  fVrit,  325. 

3.  Service  of  Writ^  325. 

4.  Return  of  Writ^  325. 

TH  Bail,  325. 

1.  Amount  of  JBail,  325. 

2.  Condition  of  Bond^  326. 

3.  Lecme  of  Absence y  326. 
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Hiitory  and  Kfttnre  NE  EXE  A  T.  of  Writ 

Vm  D18CEAXGX  07  Wbit,  326, 

1.  Mode  of  Application^  326. 

2.  Notice  of  Application^  ^2*1  • 

3.  Time  of  Application^  327. 

4.  Grounds  of  Discharge^  327. 

a.  Payment  into  Court  or  Giving  Security^  337. 

b.  Denied  of  Debt  or  Intention  to  Depart^  328. 

c.  Issuance  for  Greater  Sum  than  Due^  328. 

EL   AOTIOK  OK  BOHB,  328. 

1.  Plecuiing,  328. 

2.  Damages^  328. 

CROSS-REFERENCES. 

As  to  matters  of  Substantive  Law  and  Evidence^  see  the  title 
NE  EXEAT,  Am.  and  Eng.  Encyc.  of  Law. 

Use  of  the  Writ  in  a  Bill  for  Divorce  and  Alimony,  see  article 
ALIMONY,  vol.  I,  p.  440. 

Use  of  the  Writ  in  Other  Proceedings,  consult  the  General 
Index  to  this  work. 

L  H18TOBT  AHD  Vatitbb  of  Wbit.  —  The  writ  of  ne  exeat  regno 
was  originally  a  high  prerogative  writ_  issued  for  political  or  state 
purposes,  to  forbid,  as  its  name  implies,  the  departure  of  a  sub- 
ject from  the  realm.* 

Date  of  Origin.  —  The  time  of  the  first  use  of  the  writ  is  not  cer- 
tain.* From  the  fact  that  King  John  in  Magna  Charta  granted 
to  ail  subjects  unlimited  freedom  to  go  from  and  return  to  the 
kingdom,  some  writers  assign  the  period  between  John  and 
Edward  I.  as  the  probable  time  of  its  introduction.* 

A  Common-law  Prorogative.  —  According  to  another  view,  the  right 
to  the  writ  was  one  of  the  prerogatives  of  the  crown  at  common 
law.* 

When  Tint  Used  to  Aid  Ohanoerj.  —  The  time  when  the  writ  was  first 
diverted  from  its  office  as  an  instrument  of  the  crown  to  aid 
chancery  in  the  administration  of  remedial  justice  is  also  a  matter 
of  speculation.  The  first  application  seems  to  have  occurred  in 
the  reign  of  Queen  Elizabeth.**     In  the  reign  of  James  I.  this  use 

1.  Daniell's  Ch.  Pr.  (6th  Am.  ed.)  ton  mention  a  proceeding  similar  in  its 
1698;  Story  Eq.  Jur.,  g  1467;  i  Black,  nature  and  objects.  Fleta  383,  §§  i, 
Com.  137,  266:  Beames  on  Ne  Exeat  i;  2;  Britton,  c.  I23,  cited  in  Beames  on 
McGee  v,  McGee,  8Ga.  295;  Samuel  v,  Ne  Exeat  4,  5. 

Wiley,  50  N.  H.  353;  Forrest  v,  Forrest,  Tlie  Statute  6  Sioli.  II.,  c.  2,  §§  6,  7. 

10  Barb.  (N.  Y.)  46;  Cable  v,  Alvord,  prohibited  all  persons  from  departing 

27  Ohio  St.  654;  Jackson  v.  Petrie,  10  the  realm  excepting  lords,  great  men, 

Ves.  Jr.  164;  Flack  v.  Holm,  i  Jac.  &  merchants,  and  soldiers.    Beames  on 

W.  406;  Exp,  Brunker,  3  P.  Wms.  312;  Ne  Exeat  6. 

Anonymous,  i  Atk.  521.  8.  2  Story  Eq.  Jur.,  g  1465. 

2.  2  Story  Eq.  Jur.,  §  1465;  Beames  4.  Fitz.  Nat.  Brev.  85;  Co.  Inst.  54; 
on  Ne  Exeat  i;  Bushnell  t^.  Bushnell,  Com.  Dig.,  title  Chancery,  4  B;  i 
15  Barb.  (N.  Y.)  399.  Black.  Com.  137,  266. 

Time  of  Introduction.  —  Fleu  and  Brit-       6.  Beames  on  Ne  Exeat  16  ;  2  Story 
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of  the  writ  had  become  so  common  as  to  be  the  subject  of  one  of 
Lord  Chancellor  Bacon's  ordinances.^ 

iti  Use  in  United  Statee.  —  In  several  of  the  United  States  the  writ 
has  been  abolished,  either  in  direct  terms  or  by  judicial  construc- 
tion, being  considered  as  contrary  to  the  spirit  of  American 
institutions.* 

As  a  Means  of  Obtaining  EqniUble  Bail.  —  In  the  states  where  it  is  in 
use  it  is  treated  as  a  writ  of  right,*  is  resorted  to  merely  for  the 
purpose  of  obtaining  equitable  bail,^  and  is  governed  by  the  same 
principles  that  apply  to  the  writ  as  used  in  England.^ 

U  Defivitiov  of  MoDEur  Wbit.  —  A  writ  of  ne  exeat  is  a  writ 
issued  by  a  court  of  chancery,  directed  to  the  sheriff,  reciting  that 
the  defendant  in  the  case  is  indebted  to  the  complainant,  and 
that  he  designs  going  quickly  into  parts  without  the  state  to  the 
damage  of  the  complainant,  and  then  commanding  him  to  cause 
the  defendant  to  give  bail  in  a  certain  amount  conditioned  that 

£q.  Jur.,  §1467;  Bushnell r.  Bushoell,  8.  2  Story  Eq.  Jur.,  g  1469;  Rice  v, 

15  Barb.  (N.  Y.)  39^.  Hale,  5  Cush.  (Mass.)  238;  Samuel  v. 

1.  Beames'  Ord.  in  Chan.,  p.  39,  ord.  Wiley,  50  N.  H.  353;  Gleasob  v.  Bisby, 
89:  Beames  on  Ne  Exeat  16,  17.  See  Clarke  Ch.  (N.  Y.)  551;  Gibert  v,  Colt, 
also  Ex  p.  Brunker,  3  P.  Wms.  313,  Hopk.  (N.  Y.)  496;  Porter  v.  Spencer, 
note  Z.  2  Johns.  Ch.  (N.  Y.)  169;   Forrest  v. 

2.  In  Arkansas  the  writ  is  abolished.  Forrest,  10  Barb.  (N.  Y.)  46;  People 
Sand.  &  Hill  Stat.  1894,  §  5614.  v.  Barton,  16  Colo.   75.     See  also  Act 

In   California  it  has  been  held  that  Cong.  March  2,  1793,  c.  22,  §  5. 

the  writ  is  not  included  among  the  4.  2  Story  Eq.  Jur.,  §  1470. 

proceedings  by  which  a  person  can  be  Arkansas.  —  Gresham  v.  Peterson,  25 

arrested    in    a  civil    action.      Ex  /.  Ark.  377. 

Harker,  49  Cal.  465.  Illinois,  —  Malcolm  v.  Andrews,  68 

In  Kentucky^  Pennsylvania^  and    Ver-  111.  loi. 

mont  any  restraint  on  emigration    is  Maryland,  —  Cox  v.  Scott,  5  Har.  & 

forbidden  by    the    constitution.     Ky.  J.  (Md.)  384;  Johnson  v.  Clendenin,  5 

Const.,  §  24;    Pa.  Const.  1873,  art.  I,  Gill  &  J.  (Md.)  463. 

§  26;  Vt.  Const.,  c.  I,  art.  19.  New  Hampshire,  —  Samuel  v,  Wiley, 

In  New  York  the  act  to  abolish  im-  50  N.  H.  353. 

prisonment  for  debt  was  held  not  to  New    York,  —  Porter  v.   Spencer,  2 

have  deprived  the  court  of  chancery  of  Johns.   Ch.   (N.    Y.)   169;    Mitchell  v. 

the  power  to  issue  a  writ  of  ne  exeat  in  Bunch,  2   Paige  (N.   Y.)  606;   Brown 

cases  of  equitable  cognizance,  wheie  v.  Haflf,  5  Paige  (N.  Y.)  235 ;  Denton  v. 

such   writ   would  have  been  allowed  Denton,  i  Johns.  Ch.  (N.  Y.)  441;  De 

previous  to  the   passage    of  the  act.  Rivafinoli  v,  Corsetti,  4  Paige  (N.  Y.) 

Ashworth  v.  Wrigley,  i  Paige  (N.  Y.)  264;  Nevilles.  Neville,  22  How.  Pr. (N. 

301;    Brown  v,   Haff,  5  Paige  (N.  Y.)  Y.  Supreme  Ct.)  500;  Johnston «/.  John- 

235;    Bushnell  v,  Bushnell,  15  Barb,  ston,  25  How.  Pr.  (N.  Y.)  181;  Forrest 

(N.  Y.)  399.  V,  Forrest,  10  Barb.  (N.  Y.)  46. 

Code  Civ.  Pro.,  §  548,  abolished  the  South  Carolina,  —  Exp,  Dawson,  Mc- 

writ  and  provided  that  no  arrest  should  Mull.  Eq.  (S.  Car.)  405. 

be  made  in  civil  actions  or  special  pro-  Vermont,  —  Adams  v,  Whitcomb.  46 

ceedings  except  as  prescribed  by  stat-  Vt.  708. 

ute.      Boucicault    v,    Boucicault,    59  Virginia,  —  Rhodes    v.    Cousins,  6 

How.    Pr.   (N.   Y.   Supreme  Ct.)  131;  Rand.  (Va.)  191. 

Collins  V.  Collins,  80  N.  Y.  24;  John-  Wisconsin,  —  Dean  ».  Smith,  23  Wis. 

ston  V.  Johnston,  25  How.  Pr.  (N.  Y.  483. 

Super.  Ct.)  181.  6.  2  Story  Eq.  Tur.,  g   1469;  Rice  v. 

In  O^iV?  it  has  been  held  that  the  writ  Hale,    5    Cush.    (MassO    238;    Bailey 

is  abolished  in  all  civil  actions.     Cable  v.  Cad  well,  51   Mich.  217;   Samuel  v. 

V,  Alvord,  27  Ohio  St.  654.  Wiley,  50  N.  H.  353. 
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he  will  not  leave  the  state  without  leave  of  the  court,  and  for 
want  of  such  bail  that  he  (the  sheriff)  do  commit  the  defendant 
to  prison.* 

in  JmUBDIGTIOH  TO  ISSUB  —  Dependoit  upon  Stotute.  —  The  courts 
out  of  which  writs  of  ne  exeat  may  issue  are  usually  designated 
by  statute.* 

IT.  The  Appugatioh  —  1.  Mode  of  Applieation — notion  or  Peti- 
tion. —  The  application  for  a  writ  of  ne  exeat  may  be  made  by 
motion  or  petition  supported  by  an  affidavit,  or  the  writ  may  be 
prayed  for  in  the  bill.' 

2.  Time  of  Applieation.  —  The  writ  may  be  applied  for  at  any 
stage  of  the  proceedings  in  equity  after  the  filing  of  the  bill,*  and 

1.  Bouv.  Law  Diet.,  i\t\^  Ne  Exeat  in  the  absence  or  inability  of  the  iudge 

Kepublica,  to  act.     Bassett  v,  Bratton,  86  111.  153. 

A  XoinoProoeM  Inning  from  Chanoory.  In  Michigan  ne  exeat  is  not  issuable 
—  "  The  writ  of  ne  exeat,  as  at  present  by  a  Circuit  Court  commissioner  or  in- 
used  in  this  country,  is  a  mesne  pro-  junction  master  as  a  matter  of  inter- 
cess  issuing  from  the  court  of  chancery  locutory  chancery  practice.  Bailey  v. 
to  hold  a  party  to  equitable  bail,  that  Cad  well,  51  Mich.  217. 
he  may  not  depart  from  the  realm  or  In  New  York  a  writ  of  ne  exeat  can- 
the  jurisdiction  of  the  court,  but  be  not  be  regularly  issued  without  the 
present  with  his  body  to  answer  any  special  allowance  and  order  of  a  justice 
decree  which  the  court  of  chancery  may  of  the  Supreme  Court.  Viadero  v, 
make  in  the  case  against  him,  and  Viadero,  7  Hun  (N.  Y.)  313. 
commanding  the  arrest  and  imprison-  Federal  IHstriot  Judges.  —  The  district 
ment  of  the  defendant  if  he  or  she  fails  judges  of  the  courts  of  the  United 
to  furnish  such  bail."  Per  Ross,  J.,  States  have  no  authority  to  issue  wtits 
in  Adams  v,  Whitcomb,  46  Vt.  708.  of  ne  exeat.     Gernon  v.   Boecaline,  2 

Hot  a  Xero  Provisional  Bemedy.  —  The  Wash.  (U.  S.)  130.     But  see  Lewis  v. 

writ  of  ne  exeat  is  not  a  mere  provi-  Shainwald,  48  Fed.  Rep.  492. 

sional  remedy  in  the  sense  that  it  can  8.  Beames  on  Ne  Exeat  62;  Daniell's 

be   issued   only  pending  the  suit  and  Ch.  Pr.  (6th  Am.  ed.)  1706;  People  v. 

must  expire  with  the  rendition  of  judg-  Barton,  16  Colo.  75;  Bassett  e/.  Brat- 

ment.     Its  issuance  may  be  provided  ton,  86  111.  152;  Bayly  v,  Bayly,  2  Md. 

for  in  the  final  decree,  and  it  will  con-  Ch.  326;    Samuel  v,   Wiley,   50  N.  H. 

tinue  in  force  until  dissolved  by  the  353;  Dunham  v,  Jackson,  i  Paige  (N. 

court  or  until  the  decree  is  satisfied.  Y.)  629;  Lewis  v,  Shainwald,  48  Fed. 

Lewis  V.  Shainwald,  48  Fed.  Rep.  492.     Rep.  492;  CoUinson  v. ,  18  Ves. 

8.  See    the    statutes  of  the  several  Jr.  353;  Moore  t^.  H  udson,  6  Madd.  218. 

states;  Rev.  Stat.  U.  S.,  §  717,  and  Act  lirtioi  to  AppU^tion.  —  A  com  plains 

Cong.  March  2,  1793,  c.  22,  §  5.  for  a   writ  of  ne   exeat   may  be  had 

In  Colorado^  District  Courts,  under  the  against  one  party  to  a  promissory  note, 

provisions  of  the  statute  (Gen.  Stat.,  without  joining  as  plaintiff  or  defend- 

§  1604)  authorizing  such  courts  to  make  ant  another  who  is  jointly  liable  with 

all  orders  necessary  to  compel  a  guard-  such    party.     Fitzgerald   v.   Gray,    59 

ian  to  account,  may  issue  a  writ  of  ne  Ind.  254. 

exeat  to  protect  the  rights  of  the  ward.  4.  Samuel  v,  Wiley,   50  N.  H.  353; 

The  jurisdiction  of  County  Courts  in  Dunham  v,  Jackson,   i   Paige  (N.  Y.) 

guardianship  matters  is  not  exclusive.  629;  Mattocks  v.  Tremain,  3  Johns.  Ch. 

People  V.  Barton,  16  Colo.  75.  (N.  Y.)  75;  Georgia  Lumber  Co.  v.  Bis- 

In  Crft^r^ia  writs  of  ne  exeat  must  be  sell,  p  Paige  (N.   Y.)  225;  Neville  v. 

granted  by  a  judge  of  the  Superior  Neville,  22  How.  Pr.  (N.  Y.  Supreme 

CovLXt  (Code,  g  247,  par.  2),  except  in  Ct.)  500;  Lewis  v,  Shainwald,  48  Fed. 

cases    of    emergency  (Code,  g  3231).  Rep.  492;  Ex  p,  Brnnker,  3  P.  Wms. 

Bleyer  v,  Blum,  70  Ga.  558.  312;    CoUinson  v,  ,   x8  Ves.  Jr. 

In  Illinois  masters  in  chancery  are  353.    And  see  Bassett  v,   Bratton,  86 

vested,  by  statute,  with  authority  to  111.  152. 

order  the  issuing  of  writs  of  ne  exeat,  BOforo  Filing  BilL  —  In   Hughes    v. 
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may  even  be  granted  after  decree.* 

PromptnMf  EiMntiai.  —  The  application  should^  however,  be  made 
as  promptly  as  possible.* 

3.  Notice  of  Application.  —  No  notice  of  application  for  the  writ 
is  required,  as  the  very  purpose  of  the  writ  might  thereby  be 
defeated.' 

4.  Amendment  of  Application.  —  The  petition  for  a  writ  of  ne 
exeat  may  be  amended."* 

5.  Presence  of  Defendant  Within  State.  —  it  li  Hot  Veoainry  that  the 
defendant  should  be  actually  in  the  state  when  application  is 
made  for  the  writ.* 

Ryan,  Beat.  327,  it  was  held  that  the  statement   of   the   complaint,    which, 

writ  was  improperly  issued  on  an  affi-  upon  demurrer  being  put  in,  could  be 

davit  sworn  to  the  day  previous  to  the  supplied  by  an  amendment  of  the  bill, 

filing  of  the  bill.    To  the  same  effect  is  See  also  Bassett  v.  Bratton,  86  111.  152; 

Bylandt  v,  Bylandt,   6   N.   J.  Eq.  28.  Viadero  v.  Viadero,  7  Hun  (N.  Y.)  313: 

But  see  Clark  v.  Clark,  51  N.  J.  £<}.  Louderback  v.  Rosengrant,  4  Ind.  563. 
404,  where  it  was  held  that  the  wnt        Amendment     of     Undertaking.  —  The 

might  issue  on  affidavits  made  before  undertaking  which  the  Indiana  statute 

any  suit  was  pending  in  court.  (2   Rev.   Stat.   1876,  p.  275,  §  665)  re- 

Contemporaneonsly  with  Servloe  of  Sam-  quires  to  be  filed  in  a  proceeding  for  a 

monf. —  In   Bushnell    v.    Bushnell,    7  writ  of  ne  exeat  may  be  amended  by 

How.  Pr.  (N.  Y.  Supreme  Ct.)  389,  it  filing  a  new  undertaking.     Fitzgerald 

was  held  that  where  the  writ  was  issued  z/.  Gray,  59  Ind.  254. 
and  served  with  the  summons  it  was        6.  Parker  v,   Parker,   12  N.  J.  Eq. 

sufficient;  that  it  was  not  necessary  to  105,  wherein  it  was  said:    "  Is  it  nec- 

file  the  complaint  first.     AndseeBleyer  essary  that  the  defendant  should  be 

V.  Blum,  70  Ga.  558.  actually  in  the  state  when  application 

1.  Lewis  V.  Shainwald,  7  Sawy.  (U.  is  made  for  the  writ  ?    If  he  is  a  resi- 

S.)  403;    Moore   v.  Hudson,  6  Madd.  dent  of  the  state,  and  is  absent  only 

218;  CoUinson  v. ,  18  Ves.  Jr.  353;  temporarily,  when  the  writ  is  granted, 

Elliot  z/.  Sinclair,  ijac.  545;  Stewarts,  there  certainly  can  be  no  irregularity 

Stewart,  i  B.  &  B.  73.  in  granting  it   during  such  absence. 

8.  Jackson  v.  Petrie,  10  Ves.  Jr.  164;  *    •    *    The  object  of  the  writ  is  to 

Dick  V.  Swinton,  i  Ves.  &  B.  371.  secure  his  presence  to  answer  such  de- 

8.  Bleyer    v,    Blum,     70    Ga.    558,  cree  as  may  be  made  against  him,  and 

wherein  it  is  said:  *'  The  very  purpose  the   propriety  of  the  ne  exeat  arises 

of  the  writ  of  ne  exeat  would  be  de-  from  the  fact  of  his  absenting  himself 

feated  if  it  issued  upon  notice  to  the  from  the  state  to  avoid  the  jurisdiction 

defendant;   hence,  '  the  application  is  of  the  court.     It  is  of  no  effect  unless 

made  by  an  ex  parte  motion,  and  may  it  can  be  served  upon  him,  and  it  must 

be  made  before  service  of  a  copy  of  the  be  served  upon  him  while  he  is  in  the 

bill;  the  reason  of  which  is  that  the  state.     It  is  said  the  affidavits  must 

giving  notice   might  operate   to  occa-  show  that  he  intends  quickly  to  depart 

sion  the  mischief  which  the  writ  is  in-  out  of  the  state;  and  it  is  asked,  how 

tended  to  prevent,  by  giving  the  party  can  he  entertain  an  intention  to  depart 

an  opportunity  of  removing  from  the  unless  he  is  actually  in  the  state?    But 

jurisdiction.*  '*     Citing  2  Daniell's  Ch.  he  may  contemplate  coming  into  the 

Pr.  (6th  Am.  ed.)  1706.     See  also  Sam-  state,  concealing  himself  while  here, 

uel  V,  Wiley,  50  N.  H.  353;    Collinson  and  then  to  depart  quickly,  to  avoid 

V.  ,   18  Ves.  Jr.  353;  Moore  r.  the  service  of  process  upon  him.    I 

Hudson,  6  Madd.  218;  Elliot  v.  Sinclair,  think  a  ne  exeat  under  such  circum- 

I  Jac.  545.  stances  would    not  be  irregularly  is- 

4.  Fisher  v.  Stone,  4  111.  70,  wherein  sued.       It    is    true    that    the    statute 

there  was  an  omission  of  an  allegation  requires  that  there  shall  be  satisfactory 

of  a  removal  of  his  property  by  the  de-  proof  to  the  chancellor  that  the  defend- 

fendant,  and  it  was  held  that  the  omis-  ant  designs  quickly  to  depart  out  of  the 

sion  amounted  at  most  to  a  defective  state.     1  think  a  person  may  have  this 
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Y.  The  AniDAYIX  —  1.  By  Whom  Hade—  Any  Om  OonTenant  with 
iMto.  —  The  affidavit  in  support  of  the  application  for  the  writ 
should  be  made  by  the  complainant  or  some  person  conversant 
with  the  facts.  ^ 

2.  Heoeisary  Allegations  —  a.  Certainty  as  to  Debt.  —  The 

affidavit  should  contain  positive  allegations  that  there  is  an  equi- 
table debt  due,  certain  in  amount;*  except  in  cases  of  account, 
where  it  is  sufficient  if  the  'affiant  swears  to  the  amount  to  the 

design  without  actually  being  in  the  New  Jersey,  —  Williams  z'.  Williams, 

state  at  the  time.     He  may  design  to  3  N.  J.  £q.  130. 

come  quickly  and  to  depart  quickly.**  New  York,  —  Gibert  v.  Colt,   Hopk. 

1.  McGee  v.  McGee,  8  Ga.  295;  (N.  Y.)5oo;  Thorne  «^.  Halsey,  7  Johns. 
Cable  V,  Alvord,  27  Ohio  St.  666;  Daw-  CIi.^N.  Y.)  189;  Mattocks  v,  Tremain, 
son  V.  Dawson,  7  Ves.  Jr.  173.  3  Johns.  Ch.  (N.  Y.)  75. 

By  Stranger.  —  In  Collinson  v. ,  Virginia,  —  Rhodes    v.    Cousins,    6 

18  Ves.  Jr.  353,  the  affidavit  was  by  a  Rand.  (Va.)  188. 

third  person  as  to  the  party's  intent  to  United  States,  —  Gernon  v,  Boecaline, 

go  abroad.     The  lord  chancellor  said  2  Wash.  (U.  S.)  130. 

Uiat  the  circumstance  that  the  party  England,  —  Rico  v.  Gualtier,  3  Atk. 

had  not  made  the  affidavit  was  imma-  501 ;  Darley  v.  Nicholson,  1  Dr.  &  War. 

terial.  66;  Shermam  v,  Shermam,  3  Bro.  C.  C. 

AffldftTit  by  Wife.  —  The  affidavit  of  a  370;    Howden  v.  Rogers,  i  Ves.  &  B. 

wife  suing    for   divorce    is    sufficient    129;  Collinson    v.  ,  18  Ves.  Jr. 

foundation    for    the    issuance  of    the  353. 

writ.     Bayly  v,  Bayly,  2  Md.  Ch.  326;  Belief  as  to  Aoto  of  Others.  —  Where, 

Denton  v,  Denton,  i  Johns.  Ch.  (N.  YO  on  an  application  for  a  writ  of  ne  exeat, 

364;  Forrest  v,  Forrest,  5  How.  Pr.  (hT  the  bill  was  verified  by  the  affidavit  of 

Y.   Supreme   Ct.)   125;    Boucicault    v,  the  complainant,  who  swore  that  the 

Boucicault,    59   How.    Pr.  (N.  Y.  Su-  facts  stated  were  true  so  far  as  they 

preme  Ct.)  131.     But  see  Sedgwick  v.  concerned  herself,  and  so  far  as  they 

Walkins,  i  Ves.  Jr.  49.  concerned  the  acts  and  deeds  of  others 

Affldarit   in  Behalf  of   Lunatio. —  In  .  she  believed  them  to  be  true,  and  the 

case  of  lunacy   the  affidavit  may  be  bill  alleged  that  the   defendant    had 

made    by    the    lunatic's    committee,  threatened   to  leave  the  state,  it  was 

Stewart  v.  Graham,  19  Ves.  Jr.  313.  held  that  this  was  sufficient.     McGee 

AffldftTit  by  Agent.  —  An  agent  may  v,  McGee,  8  Ga.  295,  52  Am.  Dec.  407. 

verify  the  application  for  a  ne  exeat.  Against    Administrator.  —  To    entitle 

provided  he  can,  of  his  own  knowledge,  the  heirs  at  law  of  an  intestate  to  a 

state  the  facts  as  positively  and  dis-  writ  of  ne  exeat  against  the  adminis- 

tinctly  as  is  required  of  the  complain-  trator,  it  is  not  necessary  that  the  bill 

ant  himself.     Orme  v.  McPherson,  36  should  charge  that  the  securities  upon 

Ga.  571.  the  administration  are  insolvent.  Shep- 

2.  Jackson  v,  Pctrie,  10  Ves.  Jr.  164,  pard  v.  Blue,  26  Ga.  117. 

wherein  Lord  Eldon  sa^s:    "  The  affi-  Beferenoe  to  Bill.  —  It  is  sufficient,  in 

davit  must  be  as  positive  as  to  the  an  affidavit  to  be  used  as  the  basis  for 

equitable  debt  as  an  affidavit  of  a  legal  a  writ  of  ne  exeat,  to  refer  to  the  facts 

debt  to  hold  to  bail."  charged  in   the  bill  as    showing  the 

And  see  the  following  cases,  wherein  grounds  of  the  complainant's  demand, 

the  doctrine  finds  support:  without  restating  them  in  the  affidavit, 

Alabama,  —  Lucas    v.    Hickman,    2  if  the  facts  so  charged  are  such  as  en- 
Stew.  (Ala.)  11 1.  title  the  complainant  to  the  writ.     Clay- 

Georgia,  —  Holliday    v,   Riodan,    25  ton  v.  Mitchell,  i  Del.  Ch.  32.     See  also 

Ga.  629;  Redd  v.  Wood,  Ga.  Dec,  pt.  Gibert  v,  Colt,  Hopk.  (N.  Y.)  500. 

M.  174:  Wallace  v,  Duncan,  13  Ga.  41.  Oljeotionfl  to  Affidavit.— -In  an  action 

Maryland.  —  Cox  v.  Scott,  5  Har.  &  on  a  ne  exeat  bond  it  is  too  late  to  raise 

J.  (Md.)  3^*  an  objection  to  the  sufficiency  of  the 

Massachusetts,  —  Rice     v.     Hale,     5  affidavit  on  which  the  writ  was  issued. 

Cash.  (Mass.)  238.  Blue  v,  Sheppard,  28  Ga.  566. 
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best  of  his  knowledge  and  belief.* 

b.  Intention  to  Depart  —  AflUUtTit  xut  Bt  PoiitiTe.  —  The 
affidavit  should  also  be  positive  as  to  the  defendant's  intention 
to  go  abroad,*  or  to  his  threats  or  declarations  to  that  effect,  or 
to  facts  evincing  it.' 

1.  Clayton  v.  Mitchell,  i  Del.  Ch.  (N.  Y.)  412;  Lehman  v,  Logan,  7  Ired. 
32;  McGehee  v.  Polk,  24  Ga.  406;  £q.  (N.  Car.)  296.  Sec  also  Wallace  v. 
Thome  v.  Halsey,  7  Johns.  Ch.  (N.  Y.)  Duncan,  13  Ga.  41. 

189;  Gernon  v,  Boecaline,  2  Wash.  (U.  I>eiNurtare  Without  Laaying  Property.— 

S.)  130;    Rico  V,  Gualtier,  3  Atk   501;  In  Fisher  v.  Stone,  4  111.  68,  it  was 

Roddam  t/.  Hetherington,  5  Ves.  Jr.  91;  held   that    the   petition   should  allege 

Jackson    v.    Petrie,    10  Ves.    Jr.    164;  that  the  defendant  was   about  to  re- 
ones  «'.  Sampson,  8  Ves.  Jr.  593;  How-  move  from  the  state  without  leaving 
den  V,  Rogers,  i  Ves.  &  B.  129.  any  property  behind. 

Belief  as  to  Amount  of  Debt.  —  The  Showing  of  Frand.  —  In  Malcolm  v. 

plaintiff    must   swear   positively    that  Andrews,  68  111.  100,  it  was  held  that 

something  is  due  him,   though  as  to  "  the  plaintiff    *    *    *    must  show  by 

the  amount  of  the  debt  he  may  swear  his  petition,  by  facts  stated  and  circum- 

as  to  his  belief.     Thome  v.  Halsey,  7  stances   detailed,  that  the  debtor  has 

Johns.  Ch.  (N.  Y.)  189;    MacDonough  been  guilty  of  fraud,  or  that  there  is  a 

V,  Gay  nor,  18  N.  J.  Eq.  249.     And  see  strong  presumption  of  fraud." 

Amsinck  z/.  Barklay,  8  Ves.  Jr.  597,  Exemption  of  Property  firom  Ezecntion. 

where  Lord  Eldon  said  that  he  should,  —  In  Jones  v.  Kennicott,  83  III.  484,  it 

in  future,  pause  upon  a  general  state-  was  held  that  a  petition  for  a  ne  exeat 

ment  of  belief  as  to  the  balance  of  an  on  the  ground  that  the  defendant  has 

account,  unless  facts  or  declarations  as  sold  all  his  property  and  is  about  to 

to  the  ground  of  that  belief  were  given,  depart  from  the  state  is  defective,  if  it 

2.  Georgia,  —  Orme  v.  McPherson,  fails  to  show  that  the  property  alleged 
36  Ga.  571;  Moore  z/.  Gleaton,  23  Ga.  to  have  been  sold  was  not  exempt 
142;  Blue  V,  Sheppard,  28  Ga.  566;  from  execution.  And  see  Fitzgerald  z;. 
Redd  V,  Wood,  Ga.  Dec.  pt.  ii.  174;  Gray,  59  Ind.  254,  wherein  it  was  held 
Bryan  v.  Ponder,  23  Ga.  480;  Wallace  that  a  complaint  alleging  that  the  de- 
V.  Duncan,  13  Ga.  41;  Old  Hickory  fendant  was  indebted  to  the  plaintiff 
Distilling  Co.  v.  Bleyer,  74  Ga.  201.  '  on  a  promissory  note  as  maker,  with 

Illinois,  —  Fisher  v.  Stone,  4  111.  68.  another  as  surety,  and  that  the  defend- 

New  Jersey,  —  Yule  v.  Yule,  10  N.  J.  ant  was  about  to  leave  the  state  with- 

Eq.  138;  Houseworth  v.  Hendrickson,  out  paying  or  making  provision  for  the 

27  N.  J.  Eq.  60.  payment  of  the  same,  taking  with  him 

New  York,  —  Bushnell  v.  Bushnell,  property,   etc.,   subject  to    execution, 

7  How.  Pr.  (N.  Y.  Supreme  Ct.)  389;  with  intent  to  defraud  the  plaintiff  and 

Mattocks  V.  Tremain,  3  Johns.  Ch.  (N.  his  surety,  was  sufficient. 

Y.)75;    Gibert  v.  Colt.  Hopk.  (N.  Y.)  Bemoval  of  Property.  — Under  a  sut- 

500:    Thome  v,  Halsey,  7  Johns.  Ch.  ute  extending  the  right  to  a  writ  of  ne 

(N.  Y.)  189.  exeat  to  cases  where  the  property  for 

Virginia,  —  Rhodes    v.    Cousins,    6  the  forthcoming  of  which  the   surety 

Rand.  (Va.)  188.  (petitioner)  is  liable  is  about  to  be  re- 

United  States,  —  Gernon  v,  Boecaline,  moved,  a  petition  stating  that  the  peti- 

2  Wash.   (U.   S.)    130;    Shainwald    v,  tioners  are  informed  and  believe  that 

Lewis,  46  Fed.  Rep.  839.  the  property  is  about  to  be  removed, 

England.  —  Etches  v.  Lance,  7  Ves.  but  not  stating  the  facts  which  are  the 

Jr.  417;  Shermam  v,  Shermam,  3  Bro.  grounds  of  the  belief,  is  insufficient. 

C.  C.  370;   Oldham  v.  Oldham,  7  Ves.  Woods  v,  Symmes,  25  Ga.  69,     To  the 

Jr.  410.  same  effect  are  HoUiday  v,  Riodan,  25 

Xere  Appreheniione  of  the  plaintiff  of  Ga.  629;  Old  Hickory  Distilling  Co.  v, 

the  defendant's  intention  to  go  abroad.  Bleyer,  74  Ga.  201. 

or  to  misuse  a  trust,  are  not  sufficient  8.  Daniell's  Ch.    Pr.   (6th  Am.   ed.) 

to  warrant  the  issuance  of  the   writ.  1707. 

Shermam  v.  Shermam,  3  Bro.  C.  C.  370;  Georgia.  —  Woods  v,  Symmes,  25  Ga. 

Forrest  v.  Forrest,  10  Barb.  (N.  Y.)  46;  69;  McGee  v.  McGee,  8  Ga.  295;  Redd 

Woodward  v.  Schatzell,  3  Johns.  Ch.  ^.  Wood,  2  Ga.  Dec.pt.  ii.  174;  Bryan 
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c.  Endangerment  of  Debt.  —  The  affidavit  should  also 
allege  that  the  debt  will  be  endangered  by  the  defendant's  going 
abroad.* 

d.  Avoiding  Jurisdiction  of  Court.  —  The  affidavit,  how- 
ever, need  not  allege  that  the  defendant's  purpose  in  going 
abroad  is  to  avoid  the  jurisdiction  of  the  court.* 

VL  The  Wbit  —  1.  Signature  and  Seal.  —  The  writ  should  be 
signed  by  the  clerk  and  sealed  with  the  seal  of  the  court.' 

2.  Marking  of  Writ.  —  The  writ  should  be  marked  with  the  sum 
for  which  the  defendant  is  to  give  security."* 

3.  Service  of  Writ.  —  The  rules  applicable  to  the  service  of 
ordinary  process  apply  to  the  service  of  writs  of  ne  exeat.* 

4.  Betnm  of  Writ  —  The  writ  should  be  made  returnable  to 
the  term  at  which  an  ordinary  writ  is  returnable.® 

Vn.  Bail  —  1.   Amount  of  Bail  —  ABoertainment  by  the  Court.  —  The 

V.  Ponder,  23  Ga.  480;  Moore  v.  Glea-  linson  v.  Harrison,  8  Ves.  Jr.  32,  the 

ton,  23  Ga.  142;   Orme  v.  McPherson,  lord  chancellor  expressed  some  doubt 

36  Ga.  571.  whether  the  affidavit  was  sufficient,  not 

New  Jersey,  —  Yule  v.  Yule,  lo  N.  J.  alleging  that  the  defendant  was  going 

£q.  13^  abroad    to    avoid    the    demand.     But 

Virginia.  —  Rhqdes    v.    Cousins,    6  upon   being   reminded   by    Mr.   Leach 

Rand.  (Va.)  188.  (amicus  curia)  of  the  search  for  prece- 

England,  —  Oldham    v.    Oldham,    7  dents  when  the  question  was  asked  by 

Ves.  Jr.  410;    Etches  v.  Lance,  7  Ves.  Lord  Eldon,  and  the  result  of  that  in- 

Jr.  417;  Amsinck  v.  Barklay,  8  Ves.  Jr.  vestigation,  the  order  was  made."     See 

597;  Jones  z/.  Alephsin,  16  Ves.  Jr.470;  also   Stewart   v.  Graham,  19  Ves.  Jr. 

Shermam  I/.  Shermam,  3  Bro.  C.  C.  370.  313;    King    v.    Huntley,  2     Hawaiian 

1.  McGee    v,    McGee,    8     Ga,     295,  457. 

wherein  it  was  said   that  *'  the  com-  3.  Bonesteel   v.    Bonesteel,    28   Wis. 

plainant  mast  not  only  show  that  the  245,  wherein  it  was  held  that  a  writ 

demand  will  be  endangered  by  the  de-  signed  by  the  judge  in  chambers  was 

fendant's    going    abroad,    but     must  void.     See  also  Viadero  v.  Viadero,  7 

charge  positively  that  the  defendant  is  Hun  (N.  Y.)  313. 

going  out  of  the  state   or  that  he  has  4.  Gibert  v,  Colt,  Hopk.  (N.  Y.)  500; 

said  so."     See  also  Mattocks  v,  Tre-  Harris  v.  Hardy,  3  Hill  (N.  Y.)  393; 

main,  3  Johns.  Ch.  (N.  Y.)  75;  Etches  Viadero  v,  Viadero,  7  Hun  (N.  Y.)  313. 

V.  Lance,  7  Ves.  Jr.  417.  See  also  infra^  VII.  i.  Amount  of  Bail, 

2.  Yule  V.  Yule.  10  N.  J.  Eq.  138,  Prefomption  as  to  Karkiiig.  —  A  ne 
wherein  it  was  said:  "  The  sufficiency  exeat  should  be  marked  by  the  officer 
of  the  affidavit  is  further  objected  to  issuing  it,  at  the  time,  with  the  sum  in 
because  it  does  not  allege  that  the  de-  which  the  defendant  is  to  be  held  to 
fendant  is  about  leaving  the  state  to  bail;  but  where  it  is  marked  by  the 
avoid  the  jurisdiction  of  the  court.  In  clerk  it  will  be  presumed  to  have  been 
Etches  V.  Lance,  7  Ves.  Jr.  417,  the  so  marked  in  pursuance  of  a  fiat  of 
lord  chancellor  asks  the  question,  the  proper  officer.  Gleason  v,  Bisby, 
'  Must  not  something  more  positive  be  Clarke  Ch.  (N.  Y.)  551. 

sworn   as   to   the   facts   of    his  going  6.  Jewett  v.  Bowman,   27  N.  J.  Eq. 

abroad,  or  declaration;  and  ought  not  275,  wherein  it  was  held  that  the  serv- 

the  affidavit  to  state  that  he  is  going  to  ice  of  a  writ  of  ne  exeat  on  Sunday  was 

avoid  the  jurisdiciion  of   the   court?  '  void,  and  that  a  bond  given  on  issuing 

But  such  an  allegation  is  not  necessary,  a  writ  so  served  should  be  cancelled, 

if  the  facts  stated  show  that  the  de-  And   see    generally    article    Summons 

fendant's    departure    will    defeat    the  and  Process. 

complainant's  claim,  or  that  he  is  leav-  6.  Crocker    v,    Dunkin,    6    Blackf. 

ing  the  state  for  that  purpose.     Boehm  (Ind.)  535;  Fitzgerald  v.  Gray,  61  Ind. 

V,  Wood,  I  T.  &  R.  344;    Atkinson  v.  109.     And  see   generally  article  SuM- 

Leonard,  3  Bro.  C.  C.  218.     In  Tom-  mons  and  Process. 
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sum  in  which  the  defendant  is  to  be  held  to  bail,  upon  a  writ  of 
ne  exeat,  is  determined  by  the  court,  ^  and  the  sheriff  must  take 
a  bond  in  the  sum  so  determined,  without  any  addition.* 

2.  Condition  of  Bond  —  Hot  to  Depart  Beyond  Court's  Jnrisdletion.  —  The 
bond  given  by  the  defendant  to  secure  his  release  after  being 
taken  on  a  ne  exeat  should  be  conditioned  that  he  will  not  go 
beyond  the  jurisdiction  of  the  court  without  its  permission.' 

8.  Leave  of  Absence.  —  By  consent  of  parties,  leave  of  absence 
may  be  granted  to  a  defendant  who  has  given  bail  upon  a  ne 
exeat.** 

ym  DiscHABeE  OF  Wbit  —  1.  Mode  of  Application  —  Motion.  — 
Application  for  the  discharge  of  the  writ  may  be  made  by  motion.* 

1.  Gibert  v.  Colt,  Hopk.  ^N.  Y.)  500;  DischArge  of  Soretlei.  —  A  ne  exeat 
Viadero  v,  Viadero,  7  Hun  (N.  Y.)  313;  bond  only  binds  the  sureties  to  the  ex- 
Harris  V.  Hardy,  3  Hill  (N.  Y.)  393;  tent  of  the  final  decree  of  the  court; 
Gleason  v,  Bisby,  Clarke  Ch.  (N.  Y.)  and  if  the  defendant  continually  re- 
551.  mains  in  the  district,  according  to  the 

Amount  of  BaU.  —  In  fixing  the  condition  of  the  bond,  the  sureties  will 
amount  of  security  to  be  given  by  the  be  discharged.  Zantzinger  v.  Weight- 
defendant  in  a  writ  of  ne  exeat,  the  man,  2  Cranch  (C.  C.)  478. 
court  will  exercise  a  sound  discretion.  4.  Dupont  v.  Goffe,  i  Desaus.  (S. 
Denton  v.  Denton,  i  Johns.  Ch.  (N.  Y.)  Car.)  143,  where,  on  motion  of  the  de- 
441;  McGee  v.  McGee,  8  Ga.  295.  But  fendant  with  the  consent  of  the  plain- 
the  sum  should  be  sufficient  to  cover  tiff,  the  defendant  was  given  leave  of 
the  debt,  costs,  and  interest.  Gibert  v.  absence  for  one  month,  but  without 
Colt,  Hopk.  (N.  Y.)  500;  McNamara  prejudice  to  the  party  complainant  on 
V.  Dwyer,  7  Paige  (N.  Y.)  239;  Gleason  the  bail  bond. 
V.  Bisby,  Clarke  Ch.  (N.  Y.)  551.  6.  2  Daniell's  Ch.  Pr.  (6th  Am.  ed.) 

8.  Gibert  v.  Colt,  Hopk.  (N.  Y.)  500.  1712;  Miller  v.  Miller,  i  N.  J.  Eq.  386; 

8.  Basket  v.  Scott,  5  Litt.  (Ky.)  208:  Cowdin  v.  Cram,  3  Edw.  Ch.  (N.  Y.) 

Haberstro  t/.  Bedford,  43  Hun  (N.  Y.)  231;    O'Connor  v.   Debraine,  3   Edw. 

201;  Union  Dist.  Com'rs  v.  Phillips,  2  Ch.  (N.  Y.)  230;  Allen  v.  Hvde,  2  Abb. 

Hill  L.  (S.  Car.)  631.     And  see  Lewis  N.  Cas.  (N.  Y.  Supreme  Ct.)  197;  Pratt 

v.  Shainwald,  7  Sawy.  (U.  S.)  403.  v.  Wells.  1  Barb.  (N.  Y.)  425. 

Vnauthoriied    Condition.  —  In    Burn-  In  Iowa  the  filing  of  an  answer  is  the 

sides  f.  Blythe,  11  B.  Mon.  (Ky.)  6,  it  basis  of  a  motion  to  set  aside  a  writ  of 

was  held  that  no  obligation  should  be  ne  exeat,  and  no  affidavit  is  necessary 

imposed  but  that  which  the  law  re-  to  predicate  a  motion  for  that  purpose, 

quires.  Fitch  v.  Richardson,  i  Morr.  (Iowa)  245. 

Bond  In  Alternative.  —  Act  Ga.  1S30  In  Massachusetts  the  Supreme  Court 

(Cobb  527),  allowed  a  bond  given  on  may  discharge  the  defendant  from  cus- 

the  issuance  of  a  writ  of  ne  exeat  to  tody  under  a  writ  of  ne  exeat,  in  the 

run  in  the  alternative,  that  the  defend-  same   manner  as  if  he  were  a  poor 

ant  should  not  go  beyond  the  seas,  or  debtor  committed  in  execution.     Rice 

that  he  should  pay  the  eventual  con-  v.  Hale,  5  Cush.  (Mass.)  238. 

demnation  money.     McGehee  z/.  Polk,  Eatoppelto  Xove  to  Buoharge.  —  Giv- 

24  Ga.  406;  McGee  v.  McGee,  8  Ga.  295.  ing  the  usual  security  to  the  sheriff  to 

Validity  of  Bond.  —  A  bond  given  on  abide  the  decree  does  not  preclude  the 

a  writ  of  ne  exeat  conditioned  that  the  defendant  from    applying   for  a   dis- 

obligor  "  appear  at  the  court  of  Com-  chargeof  the  writ  and  the  giving  up  and 

mon  Pleas  to  beholden  at  Union  Court  canceling  of  the  bond.     Tesup  v.  Hill. 

House    *    *    *    on  the  fourth  Mon-  7  Paige  (N.  Y.)  95;  Allen  v.  Hyde,  2 

day  in  June  next  [when  no  court  was  Abb.  N.  Cas,  (N.  Y.  Supreme  Ct.)  197. 

to  sit]  to  answer  to  S.   in  a  bill  in  But  where  the  defendant  had  b^n 

equity,"  etc.  (a  subject  over  which  the  arrested  on  a  ne  exeat  and  had  given 

court  had  no  jurisdiction),  was  held  to  the   usual  bail  to  the  sheriff  on  such 

be  void.     Darby  v.  Hunt,  3  Brev.  (S.  arrest,  and  afterwards,  by  an  agree- 

Car.)  541.  ment  with   the    complainant,   the    ne 
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8.  Hotioe  of  Applioation  —  Ouioellatlon  of  Bond.  —  If  security  has 
been  given,  the  notice  of  the  motion  should  state  that  application 
will  be  made  as  well  for  the  discharge  of  the  writ  as  that  the 
bond  may  be  given  up  and  canceled.^ 

3.  Time  of  Application.  —  A  motion  to  discharge  a  writ  of  ne 
exeat  should  be  seasonably  made  or  the  application  will  be 
refused.* 

4.  Oronndi  of  Discharge  —  a.  Payment  into  Court  or  Giving 
Security.  —  Upon  payment  of  the  amount  of  the  complainant's 
claim  into  court,*  or  upon  giving  security  to  abide  the  decree, 
the  writ  will  be  discharged  as  of  course.^ 

exeat  was  discharged  on  the  defend-  Taking  Benefit  of  Prison  Bounds  Aet.  — 

ant's  ezecnting  the  usual  bond  to  an-  The  bail  of  one  who  has  been  arrested 

swer  the  bill  and  abide  the  decree,  it  by  virtue  of  a  writ  of  ne  exeat  is  not 

was  held  that  as  the  defendant  had  not,  discharged  because  he  had  taken  the 

in  his  agreement,  reserved  the  right  of  benefit  of  the  Prison  Bounds  Act  and 

questioning    the  propriety  of  issuing  assigned  his  whole  estate  in  another 

ue  ne  exeat,  he  was  precluded  from  case  in  which  he  had  been  held  to  bail, 

moving  that  the  bond  be  given  up  and  Ex  /.  Dawson,  McMull.  Eq.  (S.  Car.) 

cancelled  on  the  ground  that  the  ne  405. 

exeat  was  improvidently  issued.  Jesup  Pendency   of   Another    Action.  —  The 

V,  Hill,  7  Paige  (N.  Y.)  95.  pendency  of  an  action  in  the  United 

Collateral  Inquiry.  —  On  an  appllca-  States  Circuit  Court,  sitting  within  the 

tion  to  vacate  a  writ  of  ne  exeat  on  the  state,  on  a  judgment  of  the  state  court 

ground  that  the  defendant  had  taken  in  which  the  defendant  has  been  held 

the  benefit  of  an  insolvent  act,  the  court  to  bail,  is  a  sufficient  ground  for  dis- 

will  not  look  into  suggested  fraud  and  charging  a  ne  exeat  issued  in  a  suit  on 

informality  in  obtaining  the  discharge  the  same    judgment   in   the   court  of 

under  such  act.   O'Connor  v.  Debraine,  chancery,  unless  the  complainant  elects 

3  Edw.  Ch.  (N.  Y.)  230.  to  release  the  defendant  from  arrest  in 

1.  2  Daniell's  Ch.  Pr.  (6th  Am.  ed.)  the  former  action  on  his  entering  an 

1712.  appearance    or    filing    common    bail. 

9.  Miller  v.  Miller,  i  N.  J.  Eq.  386,  Mitchell  v.  Bunch,  2  Paige  (N.  Y.)  606. 

where  an  application  made  after  the  4.  Maryland,  —  Cox  v.  Scott,  5  Har.' 

cause  was  noticed  for  final  hearing  was  &  J.  (Md.)  384. 

refused.  New  Hampshire,  —  Samuel  r.  Wiley, 

AppUeation  Before  Answer.  —  One  In  50  N.  H.  353. 

custody  under  a  ne  exeat  may,  before  Netv  Jersey,  —  Parker  v.   Parker,  la 

answer,  apply  for  a  discharge.    Cary  N.  J.  Eq.  105 ;  Houseworth  v,  Hendrick- 

V,  Cary,  39  N.  J.   Eq.  3  [disapproving  son,  27  N.  J.  Eq.  60. 

MacDonough  v.  Gay  nor,  18  N.  J.  Eq.  New  York, — Woodward  r.  Schatzell, 

249];    Parker  v.   Parker,  12  N.  J.  Ea.  3  Johns.  Ch.  (N.  Y.)  412;  Gleason  v, 

105;  Cowdin  V,  Cram,  3  Edw.  Ch.  (N.  Bisby,  Clarke  Ch.  (N.  Y.)5<i;  Mitchell 

Y.)23i;  Smith's  Ch.  Pr.  551;  Grant  i^.  v.   Bunch,   2   Paige  (N.  Y")  606;    Mc- 

Grant,  3  Russ.  598.  Namara  v,  Dwyer,  7  Paige  (N.  Y.)  239; 

8.  Evans  v,   Evans,   i   Ves.  Jr.  96;  Georgia  Lumber  Co.  t^.  Bissell.  9  Paige 

Dick    V,  Swinton,    i  Ves.   &   B.   371;  (N.  Y.)  225;  Jesup  v.  HilJ,  7  Paige  (N. 

Stewart  V.  Graham,  19  Ves.  Jr.  313.  Y.)  95;    ElHngwood    v.   Stevenson,  4 

Diseharge  Under  Honlmprisonment  Aet.  Sandf.  Ch.  (N.  Y.)  366. 

—  Where  a  defendant  in  a  bill  for  an  Rhode  Island,  —  Griswold's  Petition, 

account  has  been  discharged  under  the  13  R.  I.  125. 

nonimprisonment    act,   a  writ   of    ne  England.  —  Baker  v,  Dumaresque,  2 

exeat  against  him  will  be  discharged  Atk.  66;  Ferningham  v.  Glass,  3  Atk. 

though  a  certiorari  has  been  allowed  409;  Howden  v,  Rogers,  i  Ves.  &B. 

for  the  purpose  of  reviewing  the  dis-  129;  Atkinson  v,  Leonard,  3  Bro.  C.  C. 

charge  under  the  nonimprisonment  act.  218. 

Ashworth  v,  Wrigley,  i  Paige  (N.  Y.)  In   Georgia  the    defendant   in  a  ne 

301.  exeat   may  be  relieved    by   giving  a 
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b.  Denial  of  Debt  or  Intention  to  Depart.  —  tim  DeindaiiVt 

VBfiipportod  Affidavit  denying  the  debt  or  an  intention  to  depart  is 
not  sufficient  to  discharge  a  writ  of  ne  exeat.* 

c.  Issuance  for  Greater  Sum  than  Due.  —  A  writ  of  ne 

exeat  will  not  be  discharged  because  issued  for  a  greater  sum 
than  is  due.     In  such  case  the  court  will  order  the  sum  reduced.' 

IX.  ACTIOV  OV  BOKD  —  1.  Pleading  —  BrMuOies  of  the  Bond.  —  The 

declaration,  in  an  action  on  a  bond  given  to  procure  the  issuance 
of  a  writ  of  ne  exeat,  should  merely  allege  the  breaches  of  the 
bond.' 

8,  Damages.  —  The  damages  recoverable  in  an  action  on  a  ne 
exeat  bond  are  only  such  as  naturally  result  from  the  issuing  of 
the  writ  and  can  be  measured  by  a  pecuniary  standard.^ 

bond  in  double  the  value  of  the  claim  where  it  was  held  that  a  declaration,  in 

(Code,  §  3228),  but  the  court  cannot  im-  an  action  on  a  ne  exeat  bond,  alleging 

pose  other  conditions  to  relief.    Bleyer  that  the  suit  was  not  prosecuted  with 

V,  Blum,  70  Ga.  558.  effect,  that  the  plaintin  was  deprived 

Seoori^  to  Perform  Deoree.  —  On  dis-  of  the  use  of  his  labor  for  a  specified 

charging  a  writ  of  ne  exeat  the  court  time,  and  that  he  necessarily  incurred 

may,  in  its  discretion,  require  the  re-  expense  in  defending  the  suit,  in  pro- 

spondent  to  give  security  to  perform  the  curing  his  release  from  arrest,  and  in 

decree.     Griswold's  Petition,  13  R.  I.  supporting  himself  while  in   custody 

125;  MacDonough  v.  Gaynor,  18  N.  J.  was  good,  and  was  not  vitiated  by  alle- 

£q.  249.  gallons  claiming  damages  for  injuries 

1.  Conyers    v.    Gray,    67    Ga.    329;  to  the  plaintiff's  business  and  credit. 

House  worth  v.  Hendrickson,  27  N.  J.  And  see  generally  article  Bonds  vol. 

Eq.  60;  Myer  v,  Myer,  25  N.  J.  Eq.  28;  3,  p.  645  etseq, 

Glenton  v.  Clover,  10  Abb.  Pr.  (N.  Y.  Objeotionf  to  AAdavit —  In  an  action 

Supreme  Ct.)  422;   Breck  v.  Smith,  54  on  a  ne  exeat  bond  it  is  too  late  to  raise 

Barb.  (N.  Y.)  212;  Hammond  e/.  Ham-  an  objection  to  the  sufficiency  of  the 

mond,  Clarke  Ch.  (N.  Y.)  151;  Amsinck  affidavit  on  which  the  writ  was  issued. 

V.  Barklay,  8  Ves.  Jr.  594;  Boehm  v.  Blue  v,  Sheppard,  28  Ga.  566. 

Wood,  I  T.  &  R.  332.  EiEMt  of  Appeal.  — The  perfecting  of 

Prima  Faoie  flOiowiiig.  —  But  if  from  an  appeal  inane  exeat  proceeding  may 

the  affidavit  of  the  plaintiff  and  the  an-  be  ground  for  a  temporary  suspension 

swer  of  the  defendant  a  strong  prima  of  the  action  of  the  recognizance  taken 

foHi  case  is  made  that  nothing  is  due,  therein,  but  is  not  ground  of  abate- 

the  writ  will  be   discharged.     Leo  v,  ment.      Fitzgerald    v.   Gray,   61   Ind. 

Lambert,  3  Russ.  417.     And  see  Bayly  109. 

V.  Bayly,  2  Md.  Ch.  326,  where  it  was  4.  Burnap    v.    Wight,   14    111.   301, 

held  that  where  the  writ  issues  upon  wherein  it  was  held  that  damages  for 

the  naked  unsupported  oath  of  the  com-  suing    out    the   writ  maliciously  and 

plainant  it  should  be  discharged  upon  without  probable  cause  could  not  be  re- 

thebcounti^r  oath  of  the  defendant.  covered  in  an  action  on  the  bond,  but 

8.  Grant  v.  Grant,  3  Russ.  598.  onlv  in  an  action  for  malicious  prose- 

S.  Burnap    v,    Wight,    14    111.   301,  cution  or  false  imprisonment. 
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NEGATIVE    PREGNANT. 

See  article  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  796, 
and  see  the  General  Index  to  this  work. 


NEGLIGENCE 

By  Archibald  C.  Boyd. 

I  Boon  07  Abtioib,  331. 

n  YSVUB  07  AOTIOH,  33 1. 
m   JOUTBSB  07  CA178XB  07  ACTIOV,  33 1. 

IV.  Pabtixb  to  Agtioh,  331. 
Y.  Teb  CoMPLAnrT  ob  Deglabatioh,  331. 

1.  Allegation  of  Duty,  331. 

tf.  Necessity  of  Allegation,  331. 
b.  Sufficiency  of  Allegation^  332. 

2.  Allegation  as  to  Breach  of  Duty,  332. 

a.  Necessity  of  Allegation,  332. 

b.  Statement  of  Acts  Constituting  Negligence^  333. 

{\\  Necessity  to  Aver  Specific  Acts,  333. 
(21  Sufficiency  of  Averments,  334. 

(3)  Want  of  Knowledge  of  Facts,  335. 

(4)  Alleging  Acts  Not  Negligent,  335. 

c.  Fact  and  Manner  of  Negligence,  336. 

d.  Breach  of  Statutory  Duty,  336. 

3.  Allegation  that  Negligence  Was  Cause  of  Injury^  336. 

4.  Allegation  of  Negligence  in  Terms,  337. 

5.  Allegation  as  to  Injuries,  337. 

6.  Allegation  as  to  Place  of  Accident^  337. 

7.  Degree  of  Negligence,  338. 

a.  Necessity  of  Alleging  Degree,  ^^S. 

b.  Gross  Negligence,  338. 

8.  Wilful  Negligence,  3^8. 

9.  Dangerous  or  Defective  Premises,  339. 

a.  Allegation  as  to  Bight  to  Be  on  Premises,  339. 

b.  Allegation  as  to  Ownership  or  Possession,  .339 

c.  Allegation  that  Premises  Were  Unguarded,  340. 

d.  Allegation  as  to  Character  of  Defect,  340. 

e.  Knowledge  of  Defective  Condition,  340. 
10.  Negligent  Performance  of  Contract,  340. 
n.  Negativing  Contributory  Negligence,  340. 

12.  Prayer  for  Belief,  340. 

13.  Mdking  Definite  and  Certain,  340. 
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Tl    TEB  DSMVBBSB,  341. 

I.   When  Lies^  341. 

2.  Sufficiency  of  Demurrer^  ^A^* 

TEL  Thb  Plsa  OB  Avswbb,  341. 

1.  In  General^  ^41. 

2.  GenercU  Dental  and  Coniributory  Negligence^  34a. 

3.  Making  Definite  and  Certainy  342. 

Ym  B1LL8  OF  Pabtigulab8»  342. 

IX.   AMSVDIIEVTB  07  PUBADDTGHi^  342. 

X.  PiBADDre  AVD  Pboof,  342. 

I.  Conformity  of  Proof  to  PleadingSy  342. 

a.  In  GenercUy  142. 

b.  In  Respect  of  Injuries ^  34^. 

a.  Proof  Admissible  under  General  Denial^  344. 

a.  Exercise  of  Care^  344. 

b.  Affirmative  Defense^  344. 

c.  Negligence  of  Third  Person^  344, 

d.  Contributory  Negligence^  344. 

3.  Degree  of  Negligence^  344. 

a.  In  GenercUy  344. 

b.  Wilful  Negligence^  345. 

4.  Proof  of  All  Acts  Pleaded^  345. 

5.  Variance y  345. 

CROSS-REFERENCES 

As  to  Contributory  Negligence,  see  article  CONTRIBUTORY  NEG- 
LIGENCE, vol.  S,  p.  I. 

Damages  Caused  by  Negligence,  see  article  DAMAGES,  vol.  6, 
p.  700. 

Negligence  at  Crossing,  see  article  CROSSINGS,  vol.  6,  p.  688. 

Negligence  Causing  Death  or  Personal  Injuries,  see  article 
DEATH  BY  WRONGFUL  ACT,  vol.  6,  p.  848/  PER- 
SONAL INJURIES. 

Negligence  in  Care,  Disposition,  or  Use  of  Property  or  Instru- 
mentality, see  articles  BRIDGES,  vol.  3,  p.  701 ;  FERRIES, 
vol.  8,  p.  920;  FIRES,  vol.  9,  p.  i;  GAS  AND  GAS  COM- 
PANIES, vol.  9,  p.  878;  LOGS  AND  LUMBER,  vol. 
13,  p.  333;  RAILROADS;  SHIPPING;  STREETS 
AND  HIGHWAYS;  WATER  AND  WATER- 
COURSES. 

Negligence  of  Parties  Occupying  SpecicU  Relations,  see  articles 
ATTORNEYS,  vol.  3,  p.  104;  BANKS  AND  BANK- 
ING, vol.  3,  p.  251;  CARRIERS,  vol.  3,  p.  812;  DRUG- 
GISTS, vol.  7,  p.  226;  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  8,  p.  6qo;  FACTORS  AND  BROKERS, 
vol.  8,  p.  828;  FERRIES,  vol.  8,  p.  920;  GUARDIANS, 
vol,  9,  p.  886 ;  INNS  AND  INNKEEPERS,  vol.  10,  p. 
1 130;  LANDLORD  AND  TENANT,  vol.  12,  p.  842; 
MASTER  AND  SERVANT,  vol.  13,  p,  891;  OFFICE 
AND  OFFICER;  PARENT  AND  CHILD;  PHYSI- 
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CIANS  AND  SURGEONS;  PLEDGES;  PRINCIPAL 
AND  AGENT;  SHERIFFS  AND  CONSTABLES ; 
TELEGRAPHS  AND  TELEPHONES ;  TRUSTS 
AND  TRUSTEES;  WAREHOUSES. 
As  to  Negligence  of  Municipal  CorporcUions^  see  article  MUNICI- 
PAL CORPORATIONS,  ante,  p.  221. 

I  Soon  OF  Abticlb.  —  This  article  is  limited  by  the  plan  of 
this  work  to  a  treatment  of  questions  of  pleading  and  procedure 
in  actions  for  negligence  independent  of  distinctions  peculiar  to 
classes  of  persons  or  species  of  property.  Matters  relating  to 
actions  of  negligence  in  respect  of  duties  incident  to  particular 
personal  relations,  occupations^  or  employments  are  excluded,  and 
will  be  found,  as  indicated  by  the  cross-references  in  the  next  pre- 
ceding paragraphs  and  the  General  Index  to  this  work,  in  articles 
dealing  specifically  with  such  relations,  occupations,  or  employ- 
ments. In  illustration  of  the  general  principles  herein  treated, 
however,  cases  are,  of  necessity,  cited  from  the  class  of  matter 
excluded. 

n.  YSVUB  OF  ACTIOV.  —  See  article  VENUE. 

m  JoiHDEB  07  Causes  of  Agtioh.  —  See  article  Actions,  vol. 
I,  p.  108.* 

IV.  Pasties  to  Agtioh.  —  See  article  Parties. 

Y.  The  Complaiht  ob  Deolasatiov  —  1.  Allegation  of  Dnty  — 
a.  Necessity  of  Allegation.  —  The  complaint  or  declaration 
in  an  action  for  negligence  should  allege  a  duty  owing  the  plain- 
tiff by  the  defendant,*  or  state  facts  from  which  the  law  will 

1.  Joinder    of    GawM.  —  Where,     by  ing  to  the  pleadings,  constitute  the  neg- 

means  of  the  same  negligent  act,  inju-  ligence."      DistinguishiHg      Highland 

ries  are  inflicted  on  Uie  plaintiff,  his  Ave.,  etc.,   R.   Co.   v,  Dusenberry,  94 

wife,  and  his  minor  child,  all  the  inju-  Ala.  413. 

ries  constitute  but  a  single  cause  of  8.  Ahbama. — Ensley  R.  Co.  v.  Chew- 
action  and  may  be  united  in  a  single  ning,  93  Ala.  24. 

paragraph  of  a  complaint.     Cincinnati,  Indiana,  —  Evansville,    etc.,  R.   Co. 

etc.,  R.  Co.  V,  Chester,  57  Ind.  297.  v.  Griffin,  100  Ind.  221;  Indianapolis  v. 

Where,  in  a  count  charging  several  Emmclman,    108   Ind.   530;   Thiele  v, 

acts  of  negligence,  each  act  is  stated  McManus,  3  Ind.  App.  132;  Louisville, 

separately  and  not  disjunctively,  and  etc.,  Consol.  R.  Co.  v.  Hicks,  ti  Ind. 

each  averment  contains  a  substantive  App.  588. 

cause  of  action,  the  count  is  not  de-  lozva.  —  Ross  r.  Clinton,  46  Iowa  606. 

murrable.     Louisville,  etc.,  R.  Co.  v,  Maryland,  —  Maenner  v,  Carroll,  46 

Mothershed,  97  Ala.  261,  in  which  case  Md.  193. 

the  court  observed:  *' The  distinction  Michigan,  —  Flint,    etc.,   R.    Co.   v, 

must  be  kept  in  mind  where  a  single  Stark,  38  Mich.  714;  Fox  v.  Spring  Lake 

count  contains  several  distinct,  inde-  Iron  Co.,   89  Mich.   387;    Addison  v, 

pendent  averments,  each  presenting  a  Lake  Shore,  etc.,  R.  Co.,  48  Mich.  155; 

substantive  cause    of    action,    and    a  Thompson  v,   Flint,   etc.,  R.  Co.,  57 

count    containing   several  averments,  Mich.   300;    Schindler  v.  Milwaukee, 

all  entering  into  as  a  part  of  and  con-  etc.,  R.  Co.,  77  Mich.  136. 

tributing  to  make  up  but  one  cause  of  New  York,  —  Splittorf  v.  State,  108 

action.     As  to  the   former,   proof  of  N.  Y.  205;  Nicholson  v.  Erie  R.  Co.,  41 

either  will  authorize  a  recovery,  where-  N.  Y.  529. . 

as  in  the  latter  case  it  is  necessary  to  JVest  Virginia,  —  Snvder  v.  Wheeling 

prove  all  the  averments  which,  accord-  Electrical  Co.,  43  W.  Va.  661. 

881  Volume  XIV. 


Complaint  or  Dtelftratlon.  NEGLIGENCE.  Breaeh  of  Duty. 

imply  the  duty.* 
b.  Sufficiency  of  Allegation.  —  a  Genorai  AvenneiLt  that  it  was 

the  defendant's  duty  to  do  the  thing  alleged  to  have  been  omitted 
is  insufficient ;  the  facts  or  circumstances  from  which  the  law  will 
imply  the  duty  should  be  stated.* 

2.  Allegation  as  to  Breach  of  Dnty  —  a.  Necessity  of  Allega- 
tion. —  The  complaint  or  declaration  in  an  action  for  negligence 
should  allege  a  breach  or  a  negligent  performance  of  the  duty 
owing  the  plaintiff  by  the  defendant.' 

PartlonlAr    Duty.  —  In    Norwich     «/.  sonvflle,  etc.,  R.  Co.  v.  Dunlap,  29  Ind. 

Breed,   30  Conn.   535,   the   defendant  426;  Buffalo  v,  Holloway,  7  N.  Y.  493; 

made  an  excavation  on  his  own  land  Taylor  v,   Atlantic   Mut.    Ins.   Co.,   2 

near  the   street  and  removed  a  fence  Bosw.  (N.  Y.)  106;  Kennedy  z/.  Morgan, 

which  had  stood  between  his  land  and  57  Vt.  46;  Priestley  v.  Fowler,  3  M.  & 

the  street.     In  the  night  a  person  got  W.  i. 

off  the  sidewalk  and  fell  into  the  hole.  In  What  B«fp60t  Defendant  Was  Hegli- 

Damages  were  recovered  of  the  city,  gent.  —  In  Gautret  v.  Egerton,  L.  R.  2 

which  sued  for  indemnity.     It  was  held  C.   P.  371,  Willes,  J.,  said  that  a  de- 

that  it  was  not  necessary,   in  conse-  claration   in  an   action  for  negligence 

c^uence  of  the  allegation  in  the  declara-  *'  ought  to  state  the  facts  upon  which 

tion  of  a  general  duty  on  the  part  of  the  supposed  duty  is  founded,  and  the 

the  city  to  protect  the  sidewalk  by  a  duty  to  the  plaintiff  with  the  breach  of 

railing,  to  allege  a  particular  duty  on  which  the  defendant  is  charged.     It  is 

the  part  of  the  defendant  to  erect  the  not  enough  to  show  that  the  defendant 

railing  in  this  instance,  but  that  the  has  been  guilty  of  negligence,  without 

general  allegation  of  the   defendant's  showing  in  what  respect  he  was  negli- 

negligence  in  leaving  the    excavation  gent,  and  how  he  became  bound  to  use 

exposed  and  the  subjection  of  the  city  care  to  prevent  injury  to  others." 

to  damages  in  consequence  was  suffi-  Duty  Seenlting    from   Belalion.  —  In 

cient.  Smith  v,  Tripp,   13   R.  I.    152,  it   was 

Oljeetion  fior  Want  of  Allegation.  ^  A  said  that  "it  is  not  enough  to  state  a 

failure  to  aver  in   a  declaration  in   a  relation  from  which  the  duty  may  arise 

negligence  case  that  it  was  the  duty  of  under  certain  circumstances,  but,  un- 

the  defendant  to  have  exercised  due  less  the  duty  necessarily  results  from 

care  in  those  respects  wherein  his  acts  the  relation,  the  circumstances  which 

are   charged  to  have   been   negligent  give  rise  to  it  must  likewise  be  stated." 

may  be  taken  advantage  of  by  special  The  Allegation  of  Duty  Is  Superfluous 

demurrer,  but  not  after  verdict.     Fox  where  the    facts   stated  show  a  legal 

V,  Spring  Lake  Iron  Co.,  89  Mich.  387.  liability,  and  it  is  useless  where  they 

1.  West  Chicago  St.  R.  Co.  v.  Coit,  do  not.     Brown  v.  Mallett,  5  C.  B.  599, 

50  111.  App.  640;  Angus  V,  Lee,  40  111.  57  E.  C.  L.  599. 

App.  304;  Gibson  v.  Leonard,  37  111.  3.  Ensley   R.   Co.   v.  Chewning,   93 

App.  344;    Ward  z/.  Chicago,   etc.,  R.  Ala.  24;  East  St.  Louis  Connecting  R. 

Co.,  61  111.  App.  530;  Ayers  «^.  Chicago,  Co.  v.  Wabash,   etc.,   R.  Co.,   123  111. 

mill.  406;  West  Chicago  St.  R.  Co.  v.  594;  Ward  v.  Chicago,  etc.,  R.  Co.,  61 

James,  69  111.  App.  609;  Louisville,  etc..  111.  App.    530;    Thiele  t/.  McManus,  3 

Canal  Co.    v.  Murphy,  9  Bush  (Ky.)  Ind.  App.  132;  Louisville,  etc.,  Consol. 

522;  Geveke  v.  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Hicks,  11  Ind.  App.  588;  In- 

Co.,  57  Mich.  589;  Brennan  v.  Lachat,  dianapolis,  etc.,   R.  Co.  v.  Brucey,  21 

(City  Ct.)  5  N.  Y.  St.  Rep.  882;  Seymour  Ind.  215;  Terre  Haute,  etc.,  R.  Co.  v. 

V,  Maddox,  16  Q.  B.  326,  71  E.  C.  L.  Smith,  19  Ind.  42;  Sweeney  r.  Old  Col- 

326.  ony,  etc.,  R.  Co.,  10  Allen  (Mass.)  368; 

In  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  Flint,  etc.,   R.  Co.   v.  Stark,  38  Mich. 

L.  19,  it  was  said  that  the  sufficiency  of  714;  Pomroy  v.  Granger,  18  R.  I.  624; 

the  pleading  is  to  be  determined  on  the  Snyder  v.  Wheeling  Electrical  Co.,  43 

facts  from  which  the  legal  duty  is  de-  W.  Va.  661. 

duced.  "Certainty  to  a  Oommon  Intent  is  all 

8.  Funk  V.  Piper,  50  111.  App.  163;  that  is  required  in  the  declaration,  and 

Angus  V,  Lee,  40  111.  App.  304;  Jeffer-  this  is  attained,  in  actions  of  trespass 
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b.  Statement  of  Acts  Constituting  Negligence  —  (i) 

Necessity  to  Aver  Specific  Acts.  — The  rule  is  well-nigh  universal 

that,  in  an  action  for  negligence,  the  plaintiff  need  not  set  out  in 
detail  the  specific  acts  constituting  the  negligence  complained  of, 
as  this  would  be  pleading  the  evidence.^ 

on  the  case  for  negligence,  when  the  Illinois,  —  Illinois    Cent.   R.   Co.   v, 

neglect  of  duty  relied  on,  and  resultant  Larson,  42  111.  App.    264;  Andrew  v, 

injury,  are  described  with  substantial  Chicago,  etc.,  R.  Co.,  45  111.  App.  269. 

accuracy.*'        Per    Champlin,    J.,    in  Indiana,  —  Pittsburg,  etc.,  R.  Co.  r. 

Merkle  v.   Bennington,  68  Mich.  133.  Welch,  12  Ind.  App.  433;  Ohio,  etc.,  R. 

And  see  May  ton  v.  Texas,  etc.,  R.  Co.,  Co.  v,  Selby,  47  Ind.  471;  St.   Louis, 

63  Tex.  77.  etc.,    R.    Co.    v,  Maihias,   50  Ind.  65; 

Sabitaatial  Eloments  of  Cause  of  Aotion.  Louisville,  etc.,  R.  Co.  v.  Cauley,  119 

—  A  declaration  is  good  if  it  contains  Ind.     142;     Louisville,   etc.,     R.    Co. 

the  substantial  elements  of  a  cause  of  v.    Berkey,    136    Ind.    181;     Hindman 

action,  the  duty  violated,  the  breach  v,  Timme,  8  Ind.  App.   416;  Jones  v, 

thereof    properly  averred,    with   such  White,    90    Ind.     255;    Jeflfersonville, 

matters  as  are  necessary  to  render  the  etc.,  R.  Co.  v.  Dunlap,  29  Ind.  426; 

cause    of    action   intelligible,   so  that  Island  Coal  Co.  t/.  Clem  mitt,  (Ind.  App. 

judgment  according  to  law  and  the  very  1898)49  N.  E.  Rep.  38;  Citizens*  St.  R. 

right  of  the  case  can  be  given.     Poling  Co.  z\  Abright,  14  Ind.  App.  433;  Duffy 

V,  Ohio  River  R.  Co.,  38  W.  Va.  645.  v.  Howard,  77  Ind.  182;  Ohio,  etc.,  R. 

To  the  same  effect  is  Clarke  v,  Ohio  Co.  v.  Walker,  113  Ind.  196. 

River  R.  Co.,  39  W.  Va.  732.  Iowa,  —  Scott  v.  Hogan,  72  Iowa  614. 

Xanner  In  WhiohBreaehof  DntyCaoMd  Massachusetts.  -»  Benjamin  v.  Hol- 

I^Jnry.  —  A  complaint  alleging  a  breach  yoke  St.  R.  Co.,  160  Mass.  3. 

of  duty  and  consequent  injury  is  good  Michigan,  —  Lucas     v.    Wattles,    49 

though  it  does  not  show  in  what  way  Mich.  380. 

the  alleged  breach  of  duty  caused  the  Minnesota,  —  Keating  v.    Brown,    30 

injury.    Johnson  v,  St.  Paul,  etc.,  R.  Minn.   9;   Clark   v,   Chicago,  etc.,   R. 

Co.,  31  Minn.  283.  Co.,  28  Minn.  69;  Ekman  v,  Minneap- 

Hopligent  PenniiiioB  of  Aot.  —  A  dec-  olis  St.  R.  Co.,  34  Minn.  24;  Rogers  v, 

laration  in  an  action  against  a  city  for  Truesdale,  57  Minn.  126. 

damages  caused  by  the  bursting  of  a  Missouri.  —  Mack  v,  St«  Louis,  etc., 

cannon  in  a  public  street,  alleging  that  R.  Co.,  77  Mo.  233;  Schneider  v.  Mis- 

the   city  knowingly,  wrongfully,  and  souri  Pac.  R.  Co.,  75  Mo.  295;  Pope  v, 

negligently  did  permit,  etc.,   will  be  Kansas    City   Cable    R.   Co.,   99  Mo. 

construed  to  mean  that  the  permission  404. 

charged  was  the  failure  of  the  city  to  New     York,  —  Eldridge     v.      Long 

interfere  and  stop  the  acts  complained  Island   R.   Co.,   i   Sandf.   (N.   Y.)  89; 

of,   and   not  as  a  positive  permission  Edgerton  v.  New  York,  etc.,  R.  Co.,  35 

given  in  advance.     Arms  v,  Knozville,  Barb.  (N.  Y.)  392. 

32  111.  App.  604.     See  also  Robinson  v,  Ohio,  —  Davis  v,  Guamieri,  45  Ohio 

Greenville,  42  Ohio  St.  625.  St.  470. 

Oomplaint  CK)od  In  Part.  —  A  com  plaint  Rhode  Island, — Parker  v.  Providence, 

stating  a  good  cause  of  action  as  to  cer-  etc..  Steamboat  Co.,  17  R.  I.  376. 

tain  failures  of  duty  on  the  part  of  the  Texas,  —  San  Antonio  St.   R.  Co.  v. 

defendant  is   not  bad  on  general  de-  Muth,  7  Tex.  Civ.  App.  443;  Rowland 

murrer  because  it  attempts,  but  fails,  v.  Murphy,  66  Tex.  534. 

to  state  other  failures  of  duty  on  the  West   Virginia,  —  Hawker    v,  Balti- 

part  of    the   defendant.       Drefahl    v,  more,   etc.,   R.   Co.,    15    W.  Va.  628; 

Connell,  85  Wis.  109.  Bems  v,  Gaston  Gas  Coal  Co.,  27  W. 

1.  Alabama.  —  Leach  v.  Bush,  57  Ala.  Va.  285;  Snyder  v.  Wheeling  Electrical 

145;  Mobile,  etc.,  R.  Co.  r.  Crenshaw,  Co.,  43  W.  Va.  661. 

65  Ala.  566;    Ensley  R.  Co.  v.  Chew-  Priaarj     P^Mti.  —  The     declaration 

ning,  93  Ala.  24.  need  not  state  the  particular  facts  that 

Colorado.  —  McGonigle  v,   Kane,   20  are  not  primary  or  main  facts,  but  are 

Colo.  292.  only  evidence  of  primary  facts.    Sny- 

Connecticut,  —  Bunnell  t^.  Berlin  Iron  der  v.  Wheeling  Electrical  Co.,  43  W. 

Bridge  Co.,  66  Conn.  24.  Va.  661. 
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A  Ctaena  AYtrment  of  negligence  in  the  particular  act  complained 
of,  resulting  in  damages,  is  good,  at  least  as  against  a  general 
demurrer.* 

(2)  Sufficiency  of  Averments.  —  Accordingly,  a  declaration  spe- 
cifying the  act  the  commission  or  omission  of  which  caused  the 
injury,  and  averring  generally  that  it  was  negligently  and  care- 
lessly done  or  omitted,  will  suffice.' 

1.  Alabama,  —  Georgia  Pac.   R.  Co.  Texas, — Gulf,  etc.,  R.  Co.  v,  Wil- 

V,  Davis,  92  Ala.  300;  East  Tennessee,  son,  79  Tex.  371;   Gulf,  etc.,  R.  Co.  v, 

etc.,   R.   Co.   V.   Watson,  90  Ala.   41;  Smith,  74  Tex.  276;    Gulf,  etc.,  R.  Co. 

Western  R.  Co.  v,  Lazarus,  88  Ala.  453;  v,  Montier,  61  Tex.  122. 

Oxford  Lake  Line  Co.  v,  Stedham,  loi  Wisconsin,  —  Shenners  v.  West  Side 

Ala.  376;    Mary  Lee  Coal,  etc.,  Co.  v,  St.  R.  Co.,  74  Wis.  447. 

Chambliss,  97  Ala.  171.  United  States,  —  Gulf,  etc.,  R.  Co.  v. 

California,  —  Smith    v,    Buttner,   90  Washington,  49  Fed.  Rep.  347;    Clark 

Cal.  95;  House  v,  Meyer,  100  Cal.  592;  v.  Chicago,  etc.,  R.  Co.,  15  Fed.  Rep. 

Cunningham  v,  Los  Angeles  R.  Co.,  588. 

ZZ5  Cal.  561.  In  Oregon  it  has  been  held  that  a 

Indiana,  —  Indianapolis,  etc.,  R.  Co.  general  averment  of  negligence  is  in- 

V,  Keely,  23  Ind.  133;  Pittsburgh,  etc.,  sufficient;  that  the  facts  from  which  an 

R.  Co.  V.  Nelson,  51  Ind.  150;  Citizens'  inference  arises  must  be  pleaded.   Heil- 

St.  R.  Co.  V,  Lowe,   12  Ind.  App.  47;  ner  v.  Union  County,  7  Oregon  83;  Mc- 

Ohio,  etc.,  R.  Co.  v,  McCartney,  121  Pberson    v.    Pacific    Bridge    Co.,    ao 

Ind.   385;   Louisville,   etc.,  R.   Co.   v,  Oregon  486;  Woodward  v.  Oregon  R., 

Tones,    108     Ind.    5^1;     Meidsker     v.  etc.,  Co.,  18  Oregon  289. 

Pogue,  I  Ind.  App.  197;  Mississinewa  2.  Alabama,  —  Leach    v.    Bush,     57 

Min.  Co.  V,  Patton,  129  Ind.  472;  Del-  Ala.  145;  Mobile,  etc.,  R.  Co.  v.  Cren- 

ler  V,  Hofferberth,  127  Ind.  414;  Rush-  shaw,  65  Ala.  566;  Mobile,  etc.,  R.  Co. 

ville  V,  Adams,  107  Ind.  475;  Lebanon  v,   Williams,   53  Ala.    595;    Alabama, 

V,  McCoy,  12  Ind.  App.  500;  Coal  Bluff  etc.,  R.  Co.  v.  Waller,  48  Ala.  459. 

Min.  Co.  V.   Watts,  6  Ind.  App.  347;  Connecticut,  —  Bunnell  v.  Berlin  Iron 

Louisville,    etc.,    Consol.    R.    Co.    v.  Bridge  Co.,  66  Conn.  24. 

Hicks,  II  Ind.  App.  588;  Hammond  v.  Illinois, — Chicago    City   R.   Co.    v, 

Schweitzer,  112  Ind.  246;  Ohio,  etc.,  R.  Jennings,  57  111.  App.  376. 

Co.  V,  Walker,  113  Ind.  196.  Indiana,  —  Ohio,  etc.,  R.  Co.  v,  Cray- 

Iowa,  —  Grinde   v.   M.   &  St.   P.  R.  craft,  5  Ind.  App.  335;  Louisville,  etc., 

Co.,  42  Iowa  376.  R.  Co.  V,  Jones,  T08  Ind.  551;  Mississi- 

Kentucky,  —  Chiles  v,  Drake,  2  Mete,  newa  Min.  Co.  v,  Patton,  129  Ind.  472; 

(Ky.)  149;    Louisville,  etc.,   R.  Co.  v.  Chicago,  etc.,  R.  Co.  v.  Barnes,  2  Ind. 

Wolfe,  80  Ky.  82.  App.  213;    Ohio,   etc.,  R.  Co.  v.  Mc- 

Massachusetts,  —  Ware    v.    Gay,     11  CartUey,    121    Ind.     385;     Louisville, 

Pick.  (Mass.)  106.  etc.,  Consol.  R.  Co.  v.  Hicks,  11  Ind. 

Minnesota,  —  McCauley  v,  Davidson,  App.  588;  Ohio,  etc.,  R.  Co.  v,  Engrer, 

10  Minn.  418.  4  Ind.  App.  261 ;  Hammond  v,  Schweit- 

Missouri,  —  Schneider    v,    Missouri  zer,  112  Ind.  246. 

Pac.    R.   Co.,   75   Mo.   295;    Dolan  v,  Kentucky, — Chiles  v.  Drake,  2  Mete. 

Moberly,  17  Mo.  App.  436;    Foster  v,  (Ky.)  149. 

Missouri  Pac.   R.   C5o.,    115  Mo.  165;  Minnesota,  —  Rogers  v.  Truesdale,  57 

Ravenscraft  v,  Missouri  Pac.  R.  Co.,  Minn.  126:   Clark  v,  Chicago,  etc.,  R. 

27  Mo.  App.  617;  Berkley  v.  Chicago,  Co.,  28  Minn.  69;  Rolseth  v.  Smith,  38 

etc.,  R.  Co.,  (Mo.  App.   1886)  3  West.  Minn.  14. 

Rep.  765.     But  see  Waldhier  v.  Hanni-  Missouri,  —  Mack  v,  St.  Louis,  etc., 

bal,  etc.,  R.  Co.,  71  Mo.  514;  Current  R.  Co.,  77  Mo.  232;  Otto  v,  St.  Louis, 

V,  Missouri  Pac.  R.  Co.,  86  Mo.  62.  etc.,  R.  Co.,  12  Mo.  App.  168;  Wills  v, 

Nebraska,  —  Omaha,  etc.,  R.  Qo,v.  Cape  Girardeau  Southwestern  R.  Co., 

Wright,  49    Neb.   456,    overruling  47  44  Mo.  App.  51;   Palmer  r.  Missouri 

Neb.  886.  Pac.  R.  Co.,  76  Mo.  217;    Condon  v. 

New  York,  —  Oldfield  v.  New  York,  Missouri    Pac.   R.   Co.,   78    Mo.   567; 

etc.,  R.  Co.,  14  N.  Y.  310.  Crane  v,  Missouri  Pac.  R.  Co.,  87  Mo. 
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BMtfonaUA  DagMo  «f  Purtienluity.  —  But  the  act  done  or  omitted 
which  constitutes  the  negligence  complained  of  should  be  stated 
with  a  reasonable  degree  of  particularity.* 

(3)  Want  of  Knowledge  of  Facts.  —  Particular  facts  of  negli- 
gence  implied  from  a  negligent  act  need  not  be  allied  when  it 
is  not  in  the  power  of  the  pleader  to  allege  them.* 

(4)  Alleging  Acts  Not  Negligent  —  SvflloiMiey  of  floine  Aeti  OhargM.  — 
A  count  in  a  complaint  charging  several  concurring  acts  of  negli- 
gence is  not  bad  because  some  of  the  acts  charged  do  not  consti- 
tute negligence,  if  the  other  acts  are  sufficient  to  establish  a  cause 
of  action.* 

588;   Senate  v,  Chicago,  etc.,  R.  Co.,  etc.,  R.  Co.,  48  Mich.  155;  Shadock  v. 

57  Mo.  App.  233.  Alpine  Plank-road  Co.,  79  Mich.  7. 

New  York,  —  McCarthy  v.  New  York  Missouri,  —  Gurley  v,  Missouri  Pac. 

Cent. «  etc.,  R.  Co.,  (Buffalo  Super.  Ct.)  R.   Co.,   93  Mo.   445;    Wills  v.   Cape 

6  N.  Y.  Supp.  560;   Oldfield  v.   New  Girardeau    Southwestern    R.   Co.,   44 

York,    etc.,    R.    Co.,    14    N.   Y.    310;  Mo.    App.    51;    Palmer    v.    Missouri 

Campbell   v.   U.   S.   Foundry  Co.,  73  Pac.  R.  Co.,  76  Mo.  217;   Condon  v. 

Hun  (N.  Y.)  576.  Missouri  Pac.  R.  Co.,  78  Mo.  567. 

Tennessee,  —  East    Tennessee     Coal  North   Carolina,  —  Conley    v,   Rich- 
Co.  V.  Daniel,  (Tenn.  1897)  42  S.  W.  mond,  etc.,  R.  Co.,  loq  N.  Car.  692. 
Rep.  1062.  Texas,  —  Missouri    Pac.    R.   Co.    v, 

Texas,  —  Galveston,  etc.,   R.  Co.  v,  Hennessey,  75  Tex.  155. 

Croskell,  6  Tex.  Civ.  App.  160.  8.  Chicago  City  R.  Co.  v,  Jennings, 

Wisconsin,  —  Young    v.    Lynch,    66  157   111.   274;    Cox  v.  Providence  Gas 

Wis.  514.  Co.,  17  R.  I.  Z99;  San  Antonio,  etc.,  R. 

y agaeneis  and  Vnoertalnty.  —  '*  Negli-  Co.  v.  Adams,  6  Tex.  Civ.  App.  102. 
gence  may  be  pleaded  in  general  8.  Louisville,  etc.,  R.  Co.  v.  Hall,  91 
terms.  *  *  ♦  The  allegations  must  Ala.  112.  See  also  infra^l^,  \,  Proof 
not  be  so  general  as  to  culminate  in  of  All  Acts  Pleaded, 
vagueness,  and  be  so  uncertain  as  to  Immaterial  CbargM  Hannlets.  —  "  I  do 
admit  of  almost  any  kind  of  proof.  If  not  understand  the  authorities  to  hold 
enough  be  averred  to  show  the  exist-  that  uniting  such  immaterial  charges 
ence  of  a  legal  duty,  and  its  breach,  a  in  a  declaration  with  those  that  are 
very  slight  designation  that  the  act  material  and  necessary  precludes  a  re- 
done or  omitted  to  be  done  was  com-  covery."  Grant,  J.,  m  Thompson  v, 
mitted  or  omitted  in  the  absence  of  due  Toledo,  etc.,  R.  Co.,  91  Mich.  255. 
care  is  sufficient  to  support  a  charge  of  But  see  Thorsen  v,  Babcock,  68  Mich, 
negligence."     Lotz,  J.,  in   Louisville,  523. 

etc.,  Consol.  R.  Co.  v.  Hicks,  11  Ind.  Go^Jnnotiye    AUegatloBf.  —  A    count 

App.  588.  alle^ng    several    acts    of    negligence 

Allegation  of  Speeliie  Aeti.  —  But  conjunctively  is  not  demurrable.  High- 
where  the  plaintiff  sets  out  general  land  Ave,  etc.,  R.  Co.  v,  Sampson, 
allegations  of  negligence  and  follows  112  Ala.  425;  Kansas  City,  etc.,  R. 
them  with  a  statement  of  specific  acts  Co.  v.  Burton,  97  Ala.  240. 
of  negligence,  he  will  be  confined  to  AltematiTe  AUegation.  —  A  complaint 
the  acts  specifically  alleged.  Gulf,  etc..  alleging  negligence  on  the  part  of  the 
R.  Co.  V,  Younger,  10  Tex.  Civ.  App.  defendant  or  one  O.  is  bad.  Facts 
141;  Wallace  v,  San  Antonio,  etc.,  K.  should  be  averred  importing  the  de- 
Co.,  (Tex.  Civ.  App.  1897)  42  S.  W.  fendant's  liability  both  for  his  own  and 
Rep.  865.  O.'s   negligence.     Louisville,  etc.,  R. 

1.  Connecticut,  —  Healey      v.      New  Co.  v,  Bouldin,  no  Ala.  185. 

Haven,  47  Conn.  305.  Xleotion  Between  Connti*  —  A  refusal 

Indiana,  —  Coal  Bluff    Min.   Co.   v,  to  require  the  plaintiff  to  elect  between 

Watts,  6  Ind.  App.  347;    Holland  v,  two    counts    is    not  prejudicial  error 

Bartch.  120  Ind.  46:    Deller  v,  Hoffer-  where  both  counts  charge  the  same 

berth,  127  lad.  4x4.  negligence.    Shenners   v.    West   Side 

Michigan,  —  Addison  v.  Lake  Shore.  St.  R.  Co.,  74  Wis.  447. 
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c.  Fact  and  Manner  of  Negligence.  —  A  declaration 
for  negligent  injury  should  aver  the  fact  and  the  manner  of 
negligence.* 

d.  Breach  of  Statutory  Duty.  —  In  an  action  for  the 
neglect  of  a  statutory  duty,  the  plaintiff  must  allege  that  the 
defendant  neglected  a  duty  imposed  by  statute,  that  he  would 
not  have  been  injured  if  the  duty  had  been  performed,  and  that 
the  duty  was  imposed  for  his  beneiity  or  was  one  which  the 
defendant  owed  to  him  for  his  security  from  the  injury.* 

8.  Allegation  that  Vegligenoe  Was  Came  of  Iiqury.  —  In  an  action 
for  negligence  it  must  appear  from  the  complaint  or  declaration, 
either  by  direct  averment  or  from  the  statement  of  such  facts  as 
to  raise  the  presumption,  that  the  injury  was  the  natural  and 
proximate  result  of  the  defendant's  negligence.* 

1.  Marquette,  etc.,  R.  Co.  v,  Marcott,  308,  wherein  the  court  said:  "  We  see 
41  Nfich.  433,  wherein  it  was  said  that  no  reason  for  requiring  the  pleader  to 
"  reason  and  good  sense,  as  well  as  expressly  refer  to  the  statute.  He 
law,  compel  the  plaintiff  by  his  decla-  must  make  a  case  bringing  the  def end- 
ration  in  these  cases  to  inform  the  de-  ant  within  the  liability  created  by  the 
fendant  and  the  tribunal  what  the  statute.  When  this  is  done  the  defend- 
com plaint  is,  and  he  must  not  only  ant  cannot  be  misled,  nor  can  any 
show  that  the  defendant  has  been  neg-  doubt  exist  but  that  the  declaration  is 
ligent,  but  must  further  show  in  what  framed  under  the  statute." 
respect.'*  See  also  Louisville,  etc.,  R.  8.  California,  —  Smith  v.  Buttner,  90 
Co.  V.  Case,  9  Bush  (Ky.)  728;  Batter-  Cal.  95. 

son  V.  Chicago,  etc.,  R.  Co.,  49  Mich.  Florida.  — Savannah,  etc.,  R.  Co.  v. 
184:  Denman  v,  Johnston,  85  Mich.  Geiffer,  21  Fla.  669. 
387;  Wilson  V.  New  York,  etc.,  R.  Co.,  Illinois,  —  Strain  v.  Strain,  14  III. 
18  R.  I.  491;  Laporte  v.  Cook,  20  R.  I.  368;  McGanahan  v.  East  St.  Louis, 
(pt.  ii.)  12;  Cox  V,  Providence  Gas  Co.,  etc.,  R.  Co.,  72  111.  557. 
17  R.  I.  199;  Parker  v.  Providence,  etc.,  Indiana,  —  Pennsylvania  Co.  v,  Mar- 
Steamboat  Co.,  17  R.  I.  376;  Missouri  ion,  104  Ind.  239;  Louisville,  etc.,  R. 
Pac.  R.  Co.  V.  Hennessey,  75  Tex.  155;  Co.  v,  Schmidt,  81  Ind.  264;  McGahan 
Baltimore,  etc.,  R.  Co.  v.  Whittington,  v,  Indianapolis  Natural  Gas  Co.,  (Ind. 
30  Gratt.  (Va.)8o5;  Jones  v.  Old  Do-  1894)  37  N.  E.  Rep.  601;  Island  Coal 
minion  Cotton  Mills,  82  Va.  140;  Sny-  Co.  v,  Clemmitt,  (Ind.  App.  i8g8)  49  N. 
der  V.  Wheeling  Electrical  Co.,  43  W.  E.  Rep.  38;  Louisville,  etc.,  R.  Co.  v, 
Va.  661;  Hazard  Powder  Co.  s'.  Volger,  Thompson,  107  Ind.  442;  Romona 
3  Wyoming  189.  Oolitic  Stone  Co.  v,  Johnson,  6  Ind, 

8.  Smith  V,  Tripp,  13  R.  I.  152.  App.   550;    Summers  v,  Tamey,    123 

Omliiion  of  Statutory  Ihity.  — Where  Ind.  560;    Pittsburgh,  etc.,  R.  Co.  v, 

the  negligence  charged  is  the  omission  Conn,  104  Ind.  64;    Pennsylvania  Co. 

to  do  a  duty  imposed  by  statute,  it  is  v,  Hensil,  70  Ind.  569;   Pennsylvania 

necessary  to  allege  that  the  defendant  Co.  v,  Gallentine,  77  Ind.  322;  Indiana, 

had  the  means  and  the  opportunity  to  etc.,  R.  Co.  v,  Adamson,  90  Ind.  60; 

perform  the  duty  in  time  to  avert  the  Kistner  v,  Indianapolis,  100  Ind.  210; 

injury.     Weise  v,   Tate,  45   111.  App.  Alexander  v.  New  Castle,  115  Ind.  51; 

626.     But  see  Shartle  v,  Minneapolis,  Evansville,  etc.,  R.  Co.  v,  Krapf,  (Ind. 

17  Minn.  308.  1894)  36  N.  E.  Rep.  901. 

Sotting   Forth    Statnto.  —  It    is    not  lottfa,  —  Poland  v,  Earhart,  70  Iowa 

necessary  to  set  out  in  the  complaint  285. 

a  public  statute  creating  the  duty  the  ^oiW.— -Jackson  v.  Castle,  8a  Me.  579. 

omission  of  which  constituted  the  neg-  Michigan,  — Thompson  v,  Flint,  etc., 

ligence  coniplained  of.      Brennan    v,  R.  Co.,  57  Mich.  300. 

Lachat,  (C.  PI.)  6  N.  Y.  St.  Rep.  278;  Minnesota, —  Tyngajx  v.  St.  Paul,  etc., 

Erie  City  v,  Schwingle,  22  Pa.  St.  384;  R.  Co.,  40  Minn.  544;    Lee  v,  Emery, 

Clark   V,  North   Muskegon,  88   Mich.  10  Minn.  187. 
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4.  Allegation  of  Vegligenee  in  Termi.  —  It  is  not  necessary  to 
allege  that  the  facts  pleaded  constitute  negligence  if  the  conclu^ 
sion  of  negligence  can  be  drawn  from  them.* 

6.  Allegation  as  to  Iiqnries  —  Vatnro  of  i^JuIm.  —  The  complaint 
in  an  action  to  recover  for  personal  injuries  caused  bv  n^ligence 
need  not  specifically  state  the  nature  of  the  injuries.^ 

Tho  Aotnal  iMt  of  lajviot,  and  their  consequences,  however,  should 
be  alleged.* 

6.  Allegation  as  to  Plaoe  of  Aooident  —  pimo  AooU  Bo  ladioatad.  — 
The  complaint  or  declaration  in  an  action  for  injuries  resulting 

Missouri,  —  Palmer  v,  Missouri  Pac.  injury  was  the  proximate  result  of  the 

R.  Co.,  76  Mo.  217:    Schultz  V.  Moon,  defendant's  wrong,  the  plea  is  sufB- 

33  Mo.  App.  329;    Hudson  v.  Wabash,  cient  without  a  direct  averment.     Wa- 

ctc,  R.  Cfo.,  32  Mo.  App.  667.  bash  County  v,  Pearson,  120  Ind.  436; 

Texas,  —  Texas,  etc.,  R.  Co.  v,  Mc-  Louisville,  etc.,  R.  Co.  v.  Thompson, 

Coy,  3  Tex.  Civ.  App.  276;    Miller  v.  107  Ind.  442;    Louisville,  etc.,  R.  Co. 

Itasca  Cotton  Seed  Oil  Co.,  (Tex.  Civ.  v.  Wood,  113  Ind.  544. 

App.  1S97)  41  S.  W.  Rep.  366.  '*  When  the  act  averred  to  have  been 

ivisconsin.  —  Kelly  v,  Darlington,  86  done  is  of  such  a  character  as  that. 

Wis.  432.  under  the  circumstances  alleged,  it  was 

Wyoming.  —  Hazard  Powder  Co.  v,  necessarily  negligent,  it  will  be  so  re- 

Volger,  3  Wyoming  189.  garded  by  the  court,  although  it  be  not 

BaMonaUo Certainty Beqnirad. —  "The  designated    as    negligently  done,    al' 

complaint,  in  an  action  for  negligence,  though  it  is  generally  the  safer  practice 

must  show  that  the  plaintiff's  mjur^  to  make  this  allegation  directly.*'    Per 

was  caused  or  occasioned  by  the  negli-  Gavin,  J.,  in  Blue  v,  Briggs,  (Ind.  1895) 

gence  alleged.     It  is   not  enough    to  39  N.  E.  Rep.  885. 

charge  the  defendant  with  a  negligent  An  AyermMit  that  the  Defondant  "  Vsf - 

act  or  omission;  it  must  also  be  shown  ligently  and  Canleislj"  caused  or  suf- 

with  reasonable  certainty  that  such  act  fered  a  street  to  become  and  remain  ob- 

or  omission  was  the  direct  or  proximate  structed  by  a  pile  of  lumber  sufficiently 

cause  of  the  injury,  or  the  complaint  alleges  that  the  piling  of  the  lumber  in 

will  be  bad  on  demurrer."     Black,  J.,  the  street  constituted  negligence.    Sen- 

in  Ohio,  etc.,  R.  Co.  v,  Engrer,  4  Ind.  henn  v.  Evansville,  140  Ind.  675. 

App.   261,   citing  Pittsburgh,   etc.,    R.  9.  Chicago,  etc.,  R.  Co.  v,  Sullivan, 

Co.  V,  Conn,  104  Ind.  64;  Pennsylvania  (111.  1888)  17  N.  E.  Rep.  460;  Chicago 

Co.  V.  Gallentine,  77  Ind.  322;  Bluffton  v,  Sheehan,   113  lU.  658;    Mitchell  v, 

Corp.  V,  Mathews,  92  Ind.  213.  Clinton,  99  Mo.  153;  Furbush  v,  Buchs- 

A  Genflral  Avennsnt  at  the  Oloee  el  the  baum,  34  W.  N.  C.  (Pa.)  147.    And  see 

Complaint  that  the  injury  was  caused  generally  article  Damages,  vol.  5,  p. 

by  the  negligence  of  the  defendant  is  700.     See   also   article  Personal  In- 

sufficient  to  characterize  as  negligence  juries. 

all  that  the  defendant  has  done  or  per-  Desorlption  el  Internal  and  InTifible 

mitted.     Louisville,    etc.,    R.    Co.    v,  Albnenti.  —  In     Laughlin     v.     Grand 

Palmer,    13    Ind.    App.    161;    Pitts-  Rapids  St.  R.  Co.,  62  Mich.  220,  it  is 

burgh,  etc.,  R.  Co.  v,  Jones,  86  Ind.  said:    "  We  do  not  think  a  declaration 

49^>  in  such*a  case  as  this  should  be  held  to 

1.  Taylor  v,   Felsing,  63    IlL  App.  any  technicality  of  construction.    The 

624;  Knox  County  v.  Montgomery,  109  injury  which  is  visible  and  open  to 

Ind.  69;    Pennsylvania  Co.  v,  Marion,  common  observation  may  be  described 

X04  Ind.  239;    Louisville,  etc.,  Consol.  and  tested  easily,  and  should  be  de- 

R.   Co.   V.   Hicks,   xi  Ind.  App.   588;  scribed  reasonably.     But  the  internal 

Dyer  v.  Pacific  R.  Co.,  34  Mo.  127;  and  invisible  ailments  which  are  only 

Quick  V.  Hannibal,  etc.,  R.  Co.,  31  Mo.  inferred  from  scientific  deduction,  and 

399;   San  Antonio,  St.  R.  Co.  v.  Call-  on   which   there  is  always    room    for 

loutte,  79  Tex.  341 ;   Clark  v.  Dyer,  81  some  difference  of  opinion,  cannot  be 

Tex.  339,  held  to  so  close  a  rule." 

BednetionfromFaetiAUeged.  — If  the  S.San    Antonio,    etc.,    R.    Co.    v, 

facts  pleaded  show  that  the  plaintiff's  Adams,  6  Tex.  Civ.  App.  102. 
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from  negligence  should  indicate  the  place  where  the  injuries  were 
received.  * 

7.  Degree  of  Vegligence  —  a.  Necessity  of  Alleging  De- 
gree. —  The  complaint  in  an  action  for  negligence  need  not 
allege  the  degree  of  the  negligence,  as  this  is  a  matter  of  proof.* 

b.  Gross  Negligence.  —  It  is  not  necessary,  therefore,  to 
allege  that  the  negligence  complained  of  was  gross,*  even  where 
the  right  to  recover  depends  on  the  degree."* 

8.  Wilful  Negligence  ~  The  Defendant'!  Intention.  —  In  jurisdictions 
recognizing  the  doctrine  of  wilful  negligence  the  complaint  should 
allege  that  the  defendant  had  an  intent  to  commit  the  injury 
complained  of  or  show  that  it  was  done  under  such  circumstances 
as  evinced  a  reckless  disregard  for  the  safety  of  the  plaintiff.* 

1.  Campbell  v,  Kalamazoo,  8o  Mich.  lo  Bush  (Ky.)   263;    Louisville,    etc., 

655;  Richmond,  etc.,  R.  Co.  v.  Farmer,  Canal  Co.  v.  Mumhy,  9  Bush  (Ky.)  522. 

97  Ala.  141.  See  also  infra^  A.  3.  Degree  of  AegU' 

8.  2  Chitty's  PI.  358,  note  e;    New-  gence, 

man  on  PI.  &  Pr.  415;  Louisville,  etc.,  Conolniioni  of  Law  Kot  Available.  —  A 

R.  Co.  V,  Rains,  15   Ky.  L.  Rep.  423;  general  charge    of    wilful   negligence, 

Louisville,  etc.,  R.  Co.  v.  Mitchell.  87  followed    by    specific   facts,   will    not 

Ky.  327;    Richter  v.  Harper,  95  Mich,  make  a  case  of  wilful  injury,  unless 

221;    Keating  v.  Detroit,  etc.,  R.  Co.,  the  specific  facts   show,  as  matter  of 

104  Mich.  418;    Nolton  v.  Western  R.  law,  that  the  injury   was  wilfully  in* 

Corp.,  15  N.  Y.  444;  Edgerton  v.  New  flicted.     Ivens   v.    Cincinnati  R.,  etc., 

York,  etc.,  R.  Co.,  35  Barb.  (N.  Y.)  389;  Co.,  103  Ind.  27. 

Shumacher  v.  St.  Louis,  etc.,  R.  Co.,  Beekleeeneu  and  Chrou  Hegligence. — 

39  Fed.  Rep.  174.     See  also  infra,  X.  An    averment     that    the    injury    was 

3.  Degree  of  Negligence,  caused  by  the    recklessness  and  gross 

8.  Ramsey    v.    Louisville,    etc.,   R.  negligence  of    the  defendant  does  not 

Co.,  89  Ky.  99.  charge   wilful     negligence.      Chicago, 

4.  Chicago,  etc.,  R.  Co.  v.  Carter,  20  etc.,  R.  Co.  v.  Hedges,  105  Ind.  398; 
111.  390;  Chicago,  etc.,  R.  Co.  v.  Mehl-  Pennsylvania  Co.  v.  Smith,  98  Ind.  42; 
sack.  44  111.  App.  124;  Nolton  v.  West-  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  53 
ern  R.  Corp.,  15  N.  Y.  444.  Ind.  307;  Pennsylvania  Co.  v.  Sinclair, 

Snrplnsage.  —  The  characterization  of  62  Ind.  301;  Terre  Haute,  etc.,  R.  Co. 

an  act  as  having  been  done'*  recklessly  v,  Graham,   95   Ind.   286;    McAdoo  w. 

and    wilfully "    is    mere    surplusage.  Richmond,    etc.,   R.   Co.,  105  N.  Car. 

Moore  r.  Drayton,  (Supreme  Ct.)  40  N.  140;     Kansas    City,    etc.,    R.    Co.    v. 

Y.  St.   Rep.  933.     To  the  same  eflfect  Crocker,    95    Ala.    412;    O'Brien     v. 

are   Highland   Ave.,   etc.,    R.    Co.    v.  Loomis,  43  Mo.  App.  29. 

Sampson,    112  Ala.  425;    McCord    v.  Intentional   Omisfion  to  Perform  Dntj. 

High,  24  Iowa  336;  Taylor  v.  Holman,  — A  complaint    alleging  the  mere  in^ 

45   Mo.   371;    Panton  v,   Holland,   17  tentional  omission    to  perform  a  duty 

Johns.  (N.  Y.)  92.  or  the  intentional   doing  of  an  act  con- 

5.  Louisville,  etc.,  R.  Co.  v.  An-  trary  to  duty,  without  further  aver- 
chors,  114  Ala.  492;  Birmingham  R.,  ment,  does  not  show  that  the  injury 
etc.,  Co.  V.  Bowers,  no  Ala.  328;  Bir-  was  intentionally  or  wantonly  inflicted, 
mingham  Mineral  R.  Co.  v.  Jacobs,  92  Memphis,  etc.,  R.  Co.  v.  Martin,  (Ala. 
Ala.    187;    Memphis,   etc.,   R.   Co.   v.  1898)  23  So.  Rep.  231. 

Martin,  (Ala.  1898)  23  So.  Rep.  231;  Aete   I>one   Pnrpoeely,    WilfnUy,   and 

Chicago,  etc.,  R.  Co.  z'.  Nash,   i  Ind.  Reckleulj.  —  A   paragraph   of  a  com- 

App.  298;    Louisville,  etc.,  R.  Co.  v.  plaint  alleging  that    the    agents   and 

Ader,  no  Ind.  376;  Louisville,  etc.,  R.  servants  of  the  defendant,    intending 

Co.  V.  Bryan,   107  Ind.  51;    Belt   R.,  to  injure  the  plaintiff,  purposely,  wil- 

etc,  Co.  V.  Mann,  107  Ind.  89;  Hanna  fully,  and  recklessly  ran  and  managed 

V,  Terre  Haute,  etc.,  R.  Co.,  119  Ind.  a  locomotive  so  as  to  cause  it  to  make 

316;  Jacobs  V.  Louisville,  etc.,  R.  Co.,  loud    and    unusual   noises,    and   thus 
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9.  Dangerous  or  Defective  Premises  —  a.  Allegation  as  to 
Right  to  Be  on  Premises  —  Piaintur  Mntt  HegaUYo  iroipMi.  —  The 
complaint  in  an  action  for  injuries  caused  by  the  defective  con- 
dition of  the  defendant's  premises  should  allege  by  what  right 
the  plaintiff  was  on  the  premises.* 

b.  Allegation  as  to  Ownership  or  Possession  —  Allegation 

in  Terms  Unneooiiary. — The  complaint,  in  an  action  for  injuries 
ca^used  by  the  defective  condition  of  premises,  need  not  specific- 
ally allege  the  defendant's  dominion  or  control  over  the  premises, 
if  the  fact  of  such  dominion  or  control  can  be  gathered  from  it.* 

frighten  the  plaintiff's  horse,  is  good  defendant  would    and    naturally  did 

as  a   paragraph    charging  wilfulness,  go  in  trading,  but  which  fails  to  show 

Indianapolis  Union  R.  Co.  v,  Boettcher,  that  the  plaintiff  was  one  of  the  class 

131  lad.  82.     See  also  Georgia  Pac.  R.  of  persons  so  invited  to  visit  the  prcm- 

Co.  V,  Ross,  100  Ala.  400.  ises,   is  insufficient.      Thiele    v,    Mc- 

1.  Mathews  v,    Bensel,   51  N.  J.   L.  Manus,  3  Ind.  App.  132. 
30;  South  Bend  Iron  Works  v.  Larger,         In  an  action  against  a  railroad  com- 

II  Ind.  App.  367;  Thiele  v.  McManus,  pany  for  injuries  to  the  plaintiff's  horse 

3  Ind.  App.  132;    Maenner  v.  Carroll,  received  while  being  used  in  loading 

46  Md.  193;    Hounsell  v.  Smyth,  7  C.  timber  on   the    defendant's    cars,   an 

B.  N.  S.  731,  97  E.  C.  L.  731.  allegation   that  the    place    where   the 

" Lawfidlj '*  on  Preiniiee.  —  An  allega-  horse  was  injured  was  the  usual  and 

tion  that  the  plaintiff  was  '*  lawfully  "  customary  place  of  loading  timber  im- 

on  the  premises   is   sufficient  to  show  ports  an  implied  invitation  from    the 

that  he  was  not  a  trespasser,  but  will  defendant    to    load    there.      Chicago, 

not  show  that  he  was  there  with  greater  etc.,  Coal  R.  Co.  v,  De   Baum,  2  Ind. 

right    than    that   of    a   mere   licensee.  App.  281. 
Mathews  zf.  Bensel,  51  N.  |.  L.  30.  Mississippi,  —  A  declaration  alleging 

Moet  Allege  Inyitation  ae  Duty  Owed,  that  the  defendants  **  were  the  owners 

—  In  an  action  against  a  warehouse-  of  and  had  the  management  and  con- 
man  for  injuries  caused  by  his  negli-  trol  of  a  certain  vessel,"  that  the 
gence  in  leavin;;^  an  elevator  shaft  in  plaintiff  "  was  then  and  there  at  work 
the  warehouse  unguarded,  a  complaint  upon  the  vessel  as  a  laborer,  *  *  * 
which  fails  to  state  that  the  plaintiff  shoveling  coal  "  and  "  discharging  the 
was  on  the  premises  by  the  defend-  cargo,"  and  that  he  *'  was  then  and 
ant's  invitation,  ur  that  the  defendant  there  in  the  employ  of  onie  White,  a 
owed  him  any  duty,  is  insufficient,  stevedore  then  doing  the  work  of  dis- 
South  Bsnd  Iron  Works  £^.  Larger,  11  charging  the  said  cargo  of  said  vessel," 
Ind.  App.  367.  will  be  taken  to  mean,  on  general  de- 

That  Plaintiff  Belonged  to  Claas  Invited  murrer,  that  the  stevedore  was  doing 

—  Oilifornia. — A  complaint  alleging  the  defendants'  work  and  discharging 
that  the  plaintiff  was  at  the  place  the  cargo  in  the  course  of  business,  and 
where  the  injury  occurred,  on  business  that  he  and  the  plaintiff  were  lawfully 
with  and  at  tlic  invitation  of  the  de-  there  in  pursuance  of  an  arrangement 
fendant,  is  sufficient  to  show  the  duty  of  some  kind  between  the  defendants 
on  the  part  of  the  defendant  as  between  and  the  stevedore.  Coughlin  v.  Bos- 
the  parties  to    keep  the  premises  in  a  ton  Tow-Boat  Co.,  151  Miss.  92. 

safe  condition.      Schmidt  v.  Bauer,  80  Aider  by  Terdiet.  —  The  failure  of  a 

Cal.  565.  declaration  to  allege  that  the  plaintiff, 

Imiiana.  —  A  complaint  which  states  injured  while  at  work  on  the  defend* 

that  the  defendant  invited  the  public  ant's  premises,  was  there  by  the  de- 

to  visit  the    building  where  the  injury  fendant's    procurement,    is    cured    by 

occurred,   for  the  purpose  of  trade,  and  verdict.     Barnum,   etc.,    Mfg.   Co.   v, 

that  the    plaintiff  while    properly  and  Wagner,  64  111.  App.  375. 

necessarily      in     said      building     fell  2.  Mackey   v.   Vicksburg,   64   Miss, 

through    a    hatchway    located    in    that  777. 

part  of   the  building  used  as  a  walk-  Hegligent  Management  of  Baoe  Track, 

way,  and  where  the  customers  of  the  —  A  declaration   in  an  action  against 
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c.  Allegation  that  Premises  Were  Unguarded.  —  The 

complaint  in  an  action  for  injuries  caused  by  the  dangerous  con- 
dition of  the  defendant's  premises,  due  to  the  premises  being 
unguarded,  should  allege  that  the  premises  were  not  properly- 
guarded  at  the  time  of  the  injuries.* 

d.  Allegation  as  to  Character  of  Defect  —  whether  utent 

or  Patent.  —  The  complaint  in  an  action  for  injuries  caused  by  the 
defective  condition  of  the  defendant's  premises  should  allege  the 
character  of  the  defect,  whether  latent  or  patent.* 

e.  Knowledge  of  Defective  Condition.  —  In  an  action 
for  injuries  caused  by  the  defective  condition  of  the  defendant's 
premises,  the  complaint  need  not  allege  that  the  plaintiff  did  not 
know  of  the  defective  condition,  or  that  it  was  known  to  the 
defendant.' 

10.  Negligent  Performance  of  Contract.  —  A  complaint  for  negli- 
gence in  doing  work  under  a  contract  need  not  set  out  the 
contract.* 

11.  Negativing  Contribntory  Negligence.  —  See  article  Con- 
tributory Negligence,  vol.  5,  p.  i. 

12.  Prayer  for  Belie£  —  In  a  complaint  for  damages  resulting 
from  a  tort  committed  by  the  defendant,  an  averment  that  such 
tort  is  '*to  the  damage  of  the  plaintiff"  in  a  specified  sum  is  a 
sufficient  prayer  for  relief.* 

13.  Making  Definite  and  Certain.  —  A  complaint  containing  but 
a  general  allegation  of  negligence  is  subject  to  a  motion  requiring 

the  owner  of  a  race  track  for  injuries  against  a  demurrer.    Rathburn  v.  Bur- 

to  a  spectator  at  a  race,  caused  by  a  lington,  etc.,  R.  Co.,  i6  Neb.  441. 

runaway  horse,  is  bad  without  an  alle-  Proximity  of  Ezoayation  to  ttdowalk. — 

gation  that  the  horse  which  caused  the  In  an  action  for  negligence  in  leaving 

injury  was  under  the  defendant's  con-  an  unguarded  opening  by  the  sidewalk 

trol.     Hart  v.  Washington  Park  Club,  in  erecting  a  building  on  the  abutting 

157  III.  9.  lot,  the  declaration  should  allege  that 

1.  Cotter  V.  Lindgren,  106  Cal.  602;  such  opening  was  so  near  the  sidewalk 

Cowan   V.  Muskegon  R.  Co.,  84  Mich,  as  to  be  dangerous  to  people  walking 

583.  there.    Thamm  v.  Lahey,  59  111.  App. 

That  WeU  Was  Left  Open.  —  A  com-  73. 
plaint  which  alleges  the  defendant's  Unproteoted  Opeidng  in  Floor.  —  A  dec- 
ownership  and  possession  of  a  certain  laration  alleging  that  there  were  holes 
lot,  that  through  the  carelessness  and  in  a  floor;  that  the  floor  was  negli- 
negligence  of  the  defendant  a  well  gently  covered  with  paper;  that  one  of 
therein  was  left  open,  and  that  the  the  holes  was  unprotected  by  a  cover- 
plaintiff,  without  negligence,  careless-  ing,  and  that  the  plaintiff  stepped  upon 
ness,  or  fault  on  his  part,  fell  into  said  the  paper  over  a  hole,  broke  through, 
well  and  was  injured,  states  a  cause  of  and  was  injured,  states  no  cause  of 
action.  Holt  z/.  Spokane,  etc.,  R.  Co.,  action.  Eilenberger  v.  Nelson,  64  111. 
(Idaho  1893)  35  Pac.  Rep.  39.  App.  277. 

Uni^aarded  Ezcavation.  —  A  complaint  S.  Smith  v.  Buttner,  90  Cal.  95. 

alleging  that  the  defendant  made  an  8.  James    v.    Emmet    Min.   Co.,    55 

excavation     between     certain    streets  Mich.  335;  Knaresborough  v.  Belcher 

which  were  public  highways,  and  neg-  Silver  Min.  Co.,  3  Sawy.  (U.  S.)  446. 

ligently    permitted    it   to   be    without  4.  Fender  z/.  Mason  Wrecking  Co.,  28 

guards,  and  that  the  plaintiff,  passing  W.  N.  C.  (Pa.)  93. 

along  one  of  said  streets,  fell  into  the  5.  Louisville,  etc.,  R.  Co.  r.  Smith, 

excavation  and  was  injured,  is  good  as  58  Ind.  575. 
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4t  to  be  made  more  definite  and  certain  as  to  the  negligence 
charged.* 

VL  THS  DEinrXBSR  —  1.  When  Lies  —  Hegligenoe  AUeged  in  General 
Termi.  —  A  demurrer  for  want  of  facts  will  not  lie  to  a  complaint 
alleging,  negligence  in  general  terms,  the  defendant's  remedy  in 
such  case  being  a  motion  to  make  the  complaint  more  definite 
and  certain.* 

Unoertainty  ae  to  Time.  —  So  an  objection  that  the  complaint,  in 
an  action  for  negligence,  is  not  sufficiently  specific  as  to  time 
cannot  be  reached  by  demurrer.  Such  objection  should  be  made 
by  motion  to  make  more  specific* 

2.  Sufficiency  of  Demnrrer  —  Pointing   Out   Defeeta   in  Complaint.  —  A 

demurrer  for  want  of  facts  to  a  complaint  in  an  action  for  negli- 
gence is  sufficient  if  it  indicates  that  the  defects  in  the  complaint 
consist  in  the  failure  to  allege  what  in  law  constitutes  negligence.* 
Vn.  The  Plsa  or  Ahswer — 1.  In  General  —  Partieoiarity.  —  In 
an  action  for  negligence,  it  is  not  essential  that  the  plea,  to  be 
good  on  demurrer,  should  specify  with  any  great  degree  of  par^ 
ticularity  the  elements  entering  into  the  defense.* 

1.  Cincinnati,  etc.,  R.  Co.  v,  Chester,  R.  Co.  v.  Walker,  113  Ind.  196;  Cleve- 

57  Ind.  297;  Hawley  v,  Williams,  90  land,  etc.,  R.  Co.  v,  Wynant,  100  Ind. 

Ind.   160;  Pittsburgh,  etc.,   R.  Co.   v.  160;    Ohio,   etc.,  R.  Co.  v.  CoUarn,  73 

Kiiley,  118  Ind.   152;    Cleveland,  etc.«  Ind.   261;    Louisville,  etc.,    R.   Co.  v, 

R.  Co.  V,  Wynant,  119  Ind.  539;  Cin-  Krinning,  87  Ind.  351;  Louisville,  etc., 

cinnati,  etc.,  R.  Co.  v.  Gaines,  104  Ind.  R.  Co.  r.  Harrigan,  94  Ind.  245;  Evans- 

526;  Jones  V,  White,  90  Ind.  255;  Atchi-  ville  v.  Worthington,  97  Ind.  282;  Cin- 

son,  etc.,  R.   Co.   v.   O'Neill,  49  Kan.  cinnati,  etc.,  R.  Co.  v,  Gaines,  104  Ind. 

367;  Young  V.  Lynch,  66  Wis.  514.     See  526;  Louisville,  etc.,   R.  Co.  v.  Jones, 

also    article   Definiteness    and    Cer-  108  Ind.  551;  Chicago,  etc.,  R.  Co.  v, 

TAiNTY  IN  Pleadings,  vol.  6,  p.  246.  Summers,  113  Ind.  10;  Pittsburgh,  etc., 

FaUiire  to  State  Kame,  Kature,  or  Char-  R.  Co.  z/.  Hixon,  no  Ind.  225;  Rush- 

ftoter.  —  A  complaint  alleging  the  de-  ville  v.  Adams,  107  Ind.  475;  Pennsyl- 

livery  to  the  plainliff  by  the  defendant  vania  Co.  v.  Horton,  132  Ind.  189;  Fitts 

of  clothing  impregnated  with  disease  is  v.   Waldeck,   51   Wis.    567.      See  also 

subject  to  a  motion   requiring  it  to  be  supra^    V.    13.     Making    Definite   and 

made  more  definite  and  certain  by  alle-  Certain, 

Stations    showing    the    name,   nature,  8.  Louisville,  etc.,  R.  Co.  v.  Shanklin, 

character,  or  other  description  of  the  94  Ind.  297. 

disease.     Hattermann  v,  Siemann,  i  N.  Putioalarity  af  to  Plaoe.  —  An  objec- 

Y.  App.  Div.  486.  tion  to  a  complaint,  in  an  action  for  in- 

Bemedj  by  Applioation  for  Bill  of  Far-  juries  from  negligence,  that  it  does  not 

tioalan.  —  In    New    York  a  complaint  point  out  the  place  of  the  accident  with 

alleging  injuries  by  being  hit  by  some  sufficient  particularity,  may  be  taken  by 

object  thrown  from  the  premises  of  the  demurrer.     Campbell  v.  Kalamazoo,  80 

defendant    by    an    explosion    of    gas  ^Mich.  655. 

thereon,  which  explosion   was  caused  4.  Conley  v.  Richmond,  etc.,  R.  Co., 

by  the  negligence  of  the  defendant,  is  109  N.  Car.  692,  where  it  was  held  that 

not  subject  to  a  motion  requiring  it  to  a  demurrer  alleging  that  *'  the  negli- 

be  made  more  definite  and  certain,  the  gence  complained  of  is  not  sufficiently 

defendant's  remedy  being  an  applica-  and   legally  set  out  *'   was  sufficient, 

tion  for  an  order  requiring  the  plaintiff  And  see  generally  article  Demurrers 

to  furnish  a  bill  of  particulars.    Jack-  at    Common     Law    and    under    the 

man  v.  Lord,  56  Hun  (N.  Y.)  192.  Codes,  vol.  6,  p.  292. 

S.  Hobson  z/.  New  Mexico,  etc.,   R.  5.  Dellerv.  Hofiferberth,  127  Ind.  414, 

Co.,  (Arizona  1886)  11  Pac.  Rep.  545;  wherein  the  court  said:  "  If  the  adverse 

Jones  V.  White,  90  Ind.  255;  Ohio,  etc.,  party  desires  a  more  particular  state- 
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2.  General  Denial  and  Contribntory  Negligence  —  Oonslstent  neftoaoi. 
—  In  actions  for  negligence,  a  general  denial  is  not  inconsistent 
with  a  plea  of  contributory  negligence  on  the  part  of  the  plaintiff. 
Accordingly,  the  defendant  may  set  up  both  pleas.* 

3.  Makhig  Definite  and  Certain.  —  An  answer,  in  an  action  for 
negligence,  may  be  subject  to  a  motion  requiring  it  to  be  made 
more  definite  and  certain.* 

vm  Bills  of  PARTicuLABa  —  See  article  Bills  of  Particu- 
lars, vol.  3,  p.  550. 
IZ.  AnEKDiiEHTB  OF  PLEADiHaa  —  See  article  Amendments, 

vol.  I,  p.  458. 
X.  Plsadino  and  Proof  —  1.  Conformity  of  Proof  to  Pleadings— 

a.  In  General  —  Frevaienco  of  Familiar  Bnie.  —  In  actions  for  negli- 
gence, as  in  other  actions,  the  proofs  must  conform  to  the  plead- 
ings.*   Accordingly,  recovery  cannot  be  had  on  proof  of  other 

meat,    a    motion    is    the    appropriate  and  different,  they  should  be  set  out  in 

method  of  procedure."    And  see  gen-  separate  paragraphs, 

erally  article  Answers  in  Code  Plead-  8.  McQuade  v.  Chicago,  etc.,  R.  Co., 

ING,  vol.  I,  p.  777.  68  Wis.  616,  wherein  an  answer  setting 

1.  Wright  t/.  Cincinnati,  etc.,  R.  Co.,  up  contributory  negligence  on  the  part 

94  Ky.  H4;  Weingartner  v,  Louisville,  of  the  plaintiff  was  held  to  be  subject  to 

etc.,   R.  Co.,  (Ky.   1807)42  S.  W.  Rep.  a  motion  requiring  it  to  state  in  what 

839.     And    see  article  Contributory  particulars  the  plaintiff  was  negligent. 

Negligence,  vol.  5,  p.  10.  And  see  generally  article  Definiteness 

Contra — Indiana.  —  In  Plymouth  v,  and  Certainty  in  Pleadings,  vol.  6, 

Fields,  125  Ind.  323,  the  answer  con-  p.  246. 

tained  a    general  denial   and  a  plea  8.  6^if<?r^fa.  —  Hill  c/.  Callahan,  82  Ga. 

alleging  that  the  plaintiff  was  guilty  of  109. 

contributory    negligence.      The  court  ///rut^x.  —  Wabash  Western  R.  Co.  r. 

said:    *'  The   plaintiff  having  averred  Friedman,  146  111.  583;  Chicago,  etc., 

that  the  injury  occurred  through  the  R.  Co.  v,   Dickson,  143  111.  368;  Chi- 

negligence  of  the  defendant,  without  cago,  etc.,  R.  Co.  v.  Bell,  H2.I11.  360; 

any  fault  on  his  part,  the  only  appro-  Chicago,  etc.,  R.  Co.  v.  Fitzgerald,  40 

priate  answer  was  a  denial.     The  de-  111.  App.  476;  Stearns  w.  Reidv,  135  111. 

fendant  could  not  confess  and  avoid.  119;  Chicago,  etc.,  R.  Co.  v.  Hawk,  43 

In  actions  sounding  in  tort,  where  the  111.  App.  322;  Springfield  City  R.  Co. 

defendant  seeks  to  show  that  the  plain-  v.  De  Camp,  11  111.  App.  475;  Toledo, 

tiff  waived  some    right  to  which  he  etc.,    R.    Co.    v.    Foss,    88    111.    551; 

would  otherwise  have  been  entitled,  or  Wabash,  etc.,  R.  Co.  ».  Coble,  113  111. 

that  he  released  the  defendant  from  the  115. 

performance  of  some  duty  which  would  Iowa,  —  Armstrong    v,    Ackley,    71 

otherwise  have  been  incumbent  upon  Iowa  76;  Manuel  v,  Chicago,  etc.,  R. 

him,  by  purposely  taking  the  risk  on  Co.,  56  Iowa  655;  Carter  &.  Kansas  City, 

himself,  an  affirmative  answer  setting  etc.,   R.   Co.,  65  Iowa  287;    Miller  v, 

up  the  waiver  or  the  assumption  of  the  Chicago,  etc.,  R.  Co.,  66  Iowa  364. 

risk  may  be  proper.     The  answer  in  the  Kansas,  —  Southern  Kansas  R.  Co. 

present  case  was  not  of  that  character."  v,  Griffith,  54  Kan.  428 ;  Cherokee,  etc.. 

It  should  be  noted  that  in  Indiana  the  Coal,   etc.,    Co.   v,    Wilson,  47   Kan. 

complaint  must  negative  contributory  460. 

negligence.    See  article  Contributory  Maine,  —  Goodwin    v,    Hersom,    65 

Negligence,  vol.  5,  p.  4.  Me.  323. 

Setting  Out  Pleas  in  Separate    Para-  Michigan,  —  Pennington  v,  Detroit, 

graphs. —  In  Cincinnati,  etc.,  R.  Co.  v.  etc.,  R.  Co.,  90  Mich.  505;  Cowan  v. 

Wright,  II  Ky.  L.  Rep.  234,  it  was  held  Muskegon  R.  Co.,  84  Mich.  583;  Wil- 

that,  though  the  defendant  may  both  kinson  v,  Detroit  Steel,  etc..  Works,  73 

traverse  and  plead  contributory  negli-  Mich.  405;   Ashman  v.  Flint,  etc.,  R. 

gence,  yet  as  the  defenses  are  distinct  Co.,  90  Mich.  567;    Batterson  v,  Chi- 
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acts  of  negligence  than  the  specific  acts  alleged  in  the  complaint.^ 
b.  In  Respect  of  Injuries.  —  So,  too,  the  proof  of  the  in- 
juries resulting  from  the  negligence  complained  of  must  conform 
to  the  allegations  in  respect  thereto  in  the  complaint.* 

cago,  etc.,  R.  Co.,  49  Mich.  184;  Mitchell  Michigan,  —  Schindler  v,  Milwaukee, 

V.  Prange,  no  Mich.  78.  etc.,  R.  Co.,  77  Mich.  136;  Batterson  v. 

Mississippi,  —  Lepnick     v,     Gaddis,  Chicago,  etc.,  R.  Co.,  49  Mich.  185. 

(Miss.  1895)  18  So.  Rep.  319.  Missouri.  —  Conway    v,     Hannibal, 

Missouri,  —  Gurlcy  v,  Missouri  Pac.  etc.,  R.  Co.,  24  Mo.  App.  235;  Ely  z/. 

R.  Co.,  93  Mo.  445;  Conway  r.  Han ni-  St.    Louis,    etc.,   R.   Co.,   77   Mo.  34; 

bal,  etc.,  R.  Co.,  24  Mo.  App.  235;  Lee  Gurlcy  v.  Missouri  Pac.  R.  Co.,  93  Mo. 

V,  St.  Louis  Hame  Mfg.  Co.,  6  Mo.  App.  445. 

578;  Waldhier  v.  Hannibal,  etc.,  R.  Co.,  Nebraska,  —  Chicago,  etc.,  R.  Co.  v, 

71  Mo.  514;  Harty  v,  St.  Louis,  etc.,  R.  Grablin,  38  Neb.  90;  Elliott  v.  Carter 

Co.,  95  Mo.  368;  Stanard  Milling  Co.  v,  White-Lead  Co.,  (Neb.  1898)  73  N.  W. 

White  Line  Cent.  Transit  Co.,  122  Mo.  Rep.    948;    Omaha,    etc.,    R.   Co.    v. 

258.  Wnght,  49  Neb.  456. 

Nebraska,  —  Elliott  v.  Carter  White-  Oregon,  —  Woodward  v,  Oregon  R., 

Lead  Co.,  (Neb.   1898)  73  N.  W.  Rep.  etc.,  Co.,  18  Oregon  289. 

948.  Texas,  —  Houston  City  St.  R.  Co.  v. 

New   York,  —  Davis  v.   New  York,  Farrell,  (Tex.  Civ.  App.  1894)  27  S.  W. 

etc.,  R.  Co.,  20  Abb.  N.  Cas.  (Buffalo  Rep.  942;   Galveston,  etc.,  R.  Co.  v. 

Super.  Ct.)  230.  Herring,  (Tex.  Civ.  App.  1896)  36  S.  W. 

Oregon,  —  Knahtla  v,  Oregon  Short  Rep.  129. 

Line,  etc.,  R.  Co.,  21  Oregon  136.  West  Virginia,  —  Snyder  v.  Wheeling 

Tennessee, — East  Tennessee  Coal  Co.  Electrical  Co.,  43  W.  Va.  661. 

V,  Daniel,  (Tenn.  1897)  42  S.  W.  Rep.  Proof  of  Hog ligenoe  Kot   Alleged.  — 

1062.  Where  the   petition   charges   that  the 

Texets,  — Houston  City  St.  R.  Co.  v,  plaintiff,  who  was  attempting  to  make 

Farrell,   (Tex.   Civ.   App.    1894)  27  S.  a  crossing,   was  caught  between  two 

W.  Rep.  942.  cars  standing  on  the  defendant's  side 

Vermont,  —  Derragon  v,  Rutland,  58  track,  by  reason  of  its  carelessness  and 

Vt.  128.  negligence  in  driving  and  forcing  its 

England,  —  Mayor  v,  Humphries,  i  cars  together,  a  recovery  cannot  be  had 

C.  &  P.  251,  II  E.  C.  L.  379.  for  negligence  of  the  defendant  in  leav- 

1.  Arizona,  —  Santa  Fe,  etc.,  R.  Co.  ing  cars  standing  on  the  track  without 

V,  Hurley,  (Arizona  1894)  36  Pac.  Rep.  securing  them.      Gurley  v,   Missouri 

216.  Pac.  R.  Co.,  93  Mo.  445. 

Georgia,  —  Georgia    R.,  etc.,  Co.   v.  Variance  as  to  the  Thing  Which  Was 

Oaks,  52  Ga.  410.  Defective,  —  Where  an  action  against  a 

Illinois,  —  Chicago,  etc.,  R.  Co.  v,  railroad  is  grounded  on  an  alleged  de- 
Fitzgerald,  40  111.  App.  476;  Steams  v.  feet  in  the  construction  of  the  engine, 
Reidy,  135  111.  119;  Chicago,  etc.,  R.  the  plaintiff  cannot  recover  for  an  i n- 
Co.  ».  Hawk,  36  111.  App.  327;  Chicago,  jury  resulting  from  a  defect  in  the 
etc.,  R.  Co.  V.  Rayburn,  153  111.  290;  track.  Buflfington  v.  Atlantic,  etc.,  R. 
Chicago,  etc.,  R.  Co.  v,  Lammert,  12  Co.,  64  Mo.  2^. 

111.   App.  408;  Toledo,   etc.,  R.  Co.  v.  Variance  as  to  the  Defendants  Omis- 

Foss,  88  111.  551;  Straight  v,  Odell,  13  jiV».  — Where   the  specific  negligence 

111.  App.  232.  alleged  was  the  failure  of  the  defendant 

Iowa,  —  Carter  v,  Kansas  City,  etc.,  to  stop  at  a  station  long  enough  for  the 

R.  Co.,  65  Iowa  287 ;  Miller  v.  Chicago,  plaintiff  to  alight,  the  plaintiff  could  not 

etc.,  R.  Co.,  66  Iowa  364.  recover  on  proof  that  the  injuries  for 

Kansas, — Telle  v,  Leavenworth  Rapid  which  he  sued  were  sustained  by  reason 

Transit  R.  Co.,  50  Kan.  455;  Atchison,  of  the  defendant's  failure  to  keep  the 

etc.,  R.  Co.  V,  Irwin,  35   Kan.    286;  platform  lighted.     Price  v,  St.  Louis, 

Southern  Kansas  R.  Co.  v,  GriflSth,  54  etc.,  R.  Co.,  72  Mo.  414. 

Kan.  428;  Atchison,   etc.,   R,  Co.    v,  8.  Ehrgott  v.  New  York,  96N.  Y.  264; 

Owens,  6  Kan.  App.  515.                .  Shadock  v,  Alpine  Plank-road  Co.,  79 

Kentucky , -^Vizl^^Xn    v,   Louisville,  Mich.  7:  Illinois  Cent.  R.  Co.  v.  Sid- 

etc,  R.  Co.,  (Ky.  1892)  18  S.  W.  Rep.  dons.  53  111.  App.  607.    See  also  article 

537.  Damages,  vol.  5,  p.  700. 
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2.  Proof  Admifldble  imder  Oeneral  Denial  —  a.  Exercise  of 
Care.  —  Under  a  general  denial  in  an  action  for  negligence  the 
defendant  may  prove  acts  tending  to  show  the  exercise  of  care 
on  his  part.* 

b.  Affirmative  Defense — Proof  xnidmiuibio.  —  In  actions  for 
negligence,  an  affirmative  defense  cannot  be  shown  under  a  gene* 
ral  denial,  but  must  be  pleaded.* 

c.  Negligence  of   Third    Person  —  EtUoboo  Adainibio.  — 

Under  a  general  denial  in  an  action  for  negligence  the  defendant 
may  show  that  the  act  complained  of  was  done  by  a  third  person 
for  whose  negligence  he  was  not  liable.* 

d.  Contributory  Negligence.  —  See  article  Contributory 
Negligence,  vol.  5,  p.  10.* 

8.  Degree  of  Vegligenoe  —  a.  In  General — Aay  Dogreo  lUj  Bo 
Shown.  —  Under  a  general  averment  of  negligence,  proof  of  any 
d^[ree  of  negligence  is  competent.* 

Brokon  Limb.  —  A  declaration  alleging  Tnwffldonoy  of  Doolaratioii  under  8tet- 

that    the     plaintifif^s    arm    was    cut,  ate.  —  An  objection  that  a  declaration 

sprained,   bruised,  wounded,    and  in-  in  an  action  for  negligent  injury  fails 

jured  authorizes  proof  that  the  arm  to  refer  to  the  statute  by  virtue  of  which 

was  broken.    Thompson  v,  Quincy,  83  alone  the  right  of  action  exists  cannot 

Mich.  173.  be  raised  upon  the  trial  under  the  plea 

Bodily  Ii^nry  in    General.  —  A  com-  of  the  general  issue.    Clark  v.  North 

plaint  alleging  bodily  injury,  sickness,  Muskegon,  88  Mich.  308  \ciHng  Grand 

soreness,  and  disability  is  sufficient  to  Rapids,  etc.,   R.  Co.  v.  Southwick,  30 

authorize  proof  of  any  bodily  injury  Mich.  446;  Fuller  v,  Jackson,  82  Mich, 

resulting    from    the    negligence  com-  480]. 

plained  of.     Ehrgott  v.  New  York,  96  8.  South  Omaha  v,  Cunningham,  31 

N.  Y.  264.  Neb.  316,  wherein  it  was  held  that  the 

Bpinallxgnrioi  and  Urinary  Diaordon.—  intoxication  of  the  plaintifi  could  not 
Under  a  declaration  alleging  that  the  be  shown  under  the  general  issue, 
plaintiff  was  "  permanently  injured  in  Thoburn  v,  Campbell,  80  Iowa  338. 
her  spine,  stomach,  and  internally,"  8.  Roemer  v.  Striker,  142  N.  Y.  134. 
she  may  be  allowed  to  show,  not  as  an  In  this  case,  which  was  to  recover  for 
independent  element  of  injury,  but  as  injuries  to  the  plaintiff's  house  caused 
evidence  of  injury  to  the  spine,  a  by  negligent  blasting,  the  defendant 
urinary  difficulty  as  the  result  of  her  in-  was  permitted  to  show,  under  the  gen- 
juries.     Finn  v,  Adrian,  93  Mich.  504.  eral  issue,  that  the  blasting  was  done 

I^jnry  to  Soznal  Organs.  —  And  under  by  an  independent  contractor  for  whose 
an  averment  that  a  woman  was  griev-  negligence  he  was  not  liable, 
ously  wounded  internally,  evidence  is  4.  Contribntory  Kogligonoo.  —  A  plea 
admissible  to  show  injury  to  the  sexual  of  contributory  negligence  filed  with  the 
organs  such  as  to  produce  permanent  general  denial  admits  that  there  is  an 
sterility  or  incapacity  for  the  marriage  issue  of  negligence  between  the  plain- 
relation.  Lake  Shore,  etc.,  R.  Co.  v,  tiff  and  the  defendant,  and  under  such 
Ward,  135  111.  511.  plea  the  defendant  cannot  show  that  a. 

Fraotnro  and  Strain  of  Fartiealar  Parts,  third  party  was  liable  for  the  injuries 

—  A  declaration  alleging  that  the  plain-  sustained  by  the  plaintiff.     Bomar  v. 

tiff  was  hurt,  bruised,  and  wounded  Louisiana  North,  etc.,   R.  Co.,  43  La. 

will  not  admit  proof  of  fractures  of  the  Ann.  983,  1206. 

shoulder  or  strain  of  the  hips  producing  6.  Louisville,  etc.,  R.  Co.  v,  Mitchell, 

pain  and  permanent  injury.     Shadock  87   Ky.   327;  Muldraugh's   Hill,  etc., 

V.  Alpine  Plank-road  Co.,  79  Mich.  7.  Turnpike  Co.  v.  Maupin,   79  Ky.  loi, 

1.  Kendig    r.   Overhulser,   58   Iowa  wherein  the  court  said:  "  The  allega- 

195;  Louisville,  etc.,  R.  Co.  v.  Davis,  tion  of  negligence  is  sufficient  to  entitle 

91  Ala.  487.  the  plaintiff  to  recover  in  an  action  like 
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b.  Wilful  Negligence.  —  But  under  a  general  averment  of 
negligence  there  can  be  no  recovery  for  a  wilful  injury.* 

4.  Proof  of  All  Acts  Pleaded.  —  A  complaint  alleging  several  acts 
of  negligence  does  not  require  proof  of  all  the  acts.  It  is  suffi- 
cient if  it  be  shown  that  the  injury  resulted  from  one  of  the 
acts  alleged.* 

6.  Vaariaaee.  —  Ho  .eonoral  Rnlo,  applicable  to  all  cases,  as  to  the 
effect  of  a  variance  between  the  pleadings  and  the  proofs  in 
actions  for  negligence,  can  be  deduced  from  the  authorities.  The 
question  is  one  largely  depending  on  the  facts  disclosed  in  the 
particular  case.  The  searcher  is  referred,  by  way  of  illustration, 
to  the  cases  found  in  the  notes.*    See  also  article  Variance. 

this  for  any  degree  of  culpable  negli-  ness   or    knowledge    of   the    danger, 

gence  that  may  be  established  by  the  Louisville,  etc.,  R.  Co.  v.  Johnston,  79 

evidence."    See  alscr  j«^ra,V.  7./)/^^^  Ala.  436;    Louisville,   etc.,   R.  Co.  v, 

<'/^rj7i^^yM>^,  and  see  further  the  follow-  Coulton,    86   Ala.    129;     Birmingham 

ing  cases*.  Mineral  R.  Co.  v.  Jacobs,  92  Ala.  192; 

Alabama,  —  Louisville,  etc.,  R.  Co.  Highland  Ave.,  etc.,  R.  Co.  r.  Winn,  93 

V.  Hurt,  loi  Ala.  34;  Richmond,  etc.,  Ala.   306;    Louisville,   etc.,   R.  Co.  v, 

R.  Co.  V.  Farmer,  97  Ala.  141;  Louis-  Hurt,  loi  Ala.  34. 

ville,  etc.,  R.  Co.  v.  Black,  89  Ala.  317;  1.  Pennsylvania  Co.  v.  Smith,  98  Ind. 

Tanner  V.  Louisville,  etc.,  R.  Co.,  60  42;  O'Brien  e/.  Loomis,  43  Mo.  App.  29. 

Ala.  643;  Montgomery,  etc.,  R.  Co.  ».  See  also  xw/ra,  V.  8.  Wilful  Negligence, 

Stewart,  91  Ala.  427;  Highland  Ave.,  S.  Weber  Wagon  Co.  v.  Kehl,  139  111. 

etc.,  R.  Co.  V,  Sampson,  91  Ala.  563.  644;  East  St.  Louis  Connecting  R.  Co.* 

Illinois,  —  Rockford,  etc.,  R.  Co.  v,  v.  Shannon,  52  111.  App.  420;  Long  c . 

Phillips,  66  111.  548.  Dozey,  50  Ind.  385;    Diamond  Block 

Indiana, — Pennsylvania  Co.  z^.  Krick,  Coal  Co.  v.  Edmondson,  14  Ind.  App. 

47  Ind.  368;  Indianapolis,  etc.,  R.  Co.  594;  San  Antonio  St.  R.  Co.  v,  Muth,  7 

V,  Hamilton,  44  Ind.  76;  Ohio,  etc.,  R.  Tex.  Civ.  App.  443.     See  also  supra^ 

Co.  V,  Selby,  47  Ind.  471;  Ft.  Wayne  v,  V.  2.  b,  (4)  Alleging  Acts  Not  Negligent, 

DeWitt,  47  Ind.  391.  Proof  of  Immsttflal  Acts.  —  Allegations 

Mississippi,  —  Southern  Express  Co.  as  to  immaterial  acts  of  negligence  need 

V.  Brown,  67  Miss.  260.  not  be  proved.     Thayer  v.  Flint,  etc., 

New  York, — Nolton  v.  Western  R.  R.  Co.,  93  Mich.  150. 

Corp.,  15  N.  Y.  444.  8.  When  Varianoe  Xaterial  —  In  Gen- 

United   States,  —  Shumacher   v,    St.  eral, — Central  R.,  etc.,  Co.  z^.  Tucker, 

Louis,  etc.,  R.  Co.,  39  Fed.  Rep.  174.  79  Ga.   128;   Chicago,  etc.,  R.   Co.  v. 

Allegation     of    Otom     VofUgonot. —  Hawk,  42  III.  App.  322;  Southern  Kan- 

Though  the  plaintiff  alleges  gross  neg-  sas  R.   Co.   v,  Griffith,   54  Kan.  428; 

ligence  he  may  recover  on    showing  Harris  v.  Rayner,  8  Pick.  (Mass.)  541; 

actionable  negligence  only.     Richter  7/.  Shaw  v,  Boston,  etc.,  R.  Corp.,  8  Gray 

Harper,  95  Mich.  221;  Keating  v.  De-  (Mass.)  45;  Batterson  v.  Chicago,  etc., 

troit,  etc.,  R.  Co.,  104  Mich.  418;  Hays  R.  Co.,  49  Mich.  184;  Derragon  v,  Rut- 

V.  Gainesville  St.  R.  Co.,  70  Tex.  602.  land,  58  Vt.  128;  Tucker  v.  Cracklin,  2 

Wilftd  Vof lifponoe.  —  So  an  allegation  Surk.  385,  3  E.  C.  L.  456. 
of  wilful  negligence  will  not  defeat  a  Person  in  Control  of  Engine,  —  There 
recovery  for  ordinary  negligence,  is  a  fatal  variance  between  a  declara- 
Faulkner  v,  Kean,  (Ky.  1895)  32  S.  W.  tion  framed  on  the  theory  that  a  freight 
Rep.  265.  To  the  same  effect  is  Richter  train  which  the  plaintiff,  a  switchman, 
V,  Harper,  95  Mich.  221,  overruling  mounted  for  the  purpose  of  uncoupling 
Montgomery  v,  Muskegon  Booming  a  car,  was  moving  backward,  u neon- 
Co.,  88  Mich.  633.  trolled  by  either  brakeman  or  engineer 

But  in  Alabama  it  has  been  held  that  and  without  orders,  and  proof  that  the 

a  charge  that  the  act  complained  of  was  train  was  moving  forward  under  the 

wilful,  or  that  it  was  knowingly  done,  order  of  the  conductor.     Pennington  v, 

cannot  be   supported  by  evidence  of  Detroit,  etc.,  R.  Co.,  90  Mich.  505. 

mere  knowledge  not  involving  wilful-  Person  in  Control  of  Vehicle  in  Which 
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Waiver  of  Vuiaaoe.  —  Failure  to  object  in  the  trial  court  to  a 
variance  between  the  pleadings  and  the  proof  operates  as  a 
waiver  of  the  variance.* 

Plaintiff  IVas  Riding,  —  The  variance  iig;  Robbins  v.  Diggins,  78  Iowa  521; 

between  a  declaration  alleging  that  the  Kinney  v,    Folkerts.   78     Mich.    687; 

plaintiff  was  driving  when  injured  by  Wallace    v,   Detroit    City  R.   Co.,   58 

an  obstruction  in  a  street,  and  proof  Mich.  231 ;  James  v.  Ford,  16  Daly  (N. 

that  another  person  was  driving  at  the  Y.)  126. 

time  of  the  accident,  is  fatal.     Cowan  Nature  of  Plaintiffs  Employment.  — 

V.  Muskegon  R.  Co.,  84  Mich.  583.  The    variance  between   a  declaration 

When  Negligence  Aggravates  Instead  of  alleging  that  the  plaintiff  was  em  ployed 

Causing  Ailment,  —  Where  the  declara-  as  a  switchman  and  was  discharging 

tion  alleges  a  particular  ailment  to  have  his  duty  as  such  when  injured,  and 

been  caused,  and   not  merely  aggra-  proof  that  he  was  foreman  of  a  switch 

vated,  by  the  injury,  and  the  evidence  crew  and  had  control  of  the  engine,  is 

shows  that  the  plaintiff  was  previously  immaterial.    Ashman  v.  Flint,  etc.,  R. 

affected  with  such  ailment,  there  is  a  Co.,  90  Mich.  567. 

fatal  variance.      Wilkinson  v,   Detroit  The  Particular  Servant  IVho  IVas  at 

Steel,  etc..  Works,  73  Mich.  405,  follow-  Fault.  —  So   the  variance  between   a 

ing  Thurstin  v.  Luce,  61  Mich.  292.  petition  alleging  that  the  injuries  were 

As  to  Particular  Crossing  at  Which  caused  by  the  negligence  of  a  section 

Accident  Occurred.  —  Where  a  declara.  boss  in  ordering  the  speed  of  the  train 

tion  alleges  the  injury  to  have  been  in-  to  be  increased,  and  proof  that  it  was 

flicted  at  a  certain  crossing,  and  the  the  conductor  who  ordered  the  increase 

evidence  shows  it  to  have  been  at  an-  of  speed,  is  immaterial.     Raybum  v. 

other  crossing  than  the  one  named,  the  Central  Iowa  R.  Co.,  74  Iowa  637. 

variance  is  fatal.     Klanowskit^.  Grand  1.  Lake  Shore,  etc.,  R.  Co.  t/.  Ward, 

Trunk  R.  Co.,  64  Mich.  279.  135   111.  511;  Chicago,  etc.,  R.  Co.  v. 

When  Vaiianoe  Immaterial  —  In  Gen-  Dickson,  143  III.  368;  Wabash,  etc.,  R. 

eral,  —  Illinois  Cent.  R.  Co.  v,  Sutton,  Co.  v.  Coble,  113  111.  115;  Indianapolis, 

53  111.  398;  Steams  v,  Reidy,  135  111.  etc.,  R.  Co.  v.  Estes,  96  111.  470. 

816  Volume  XIV. 


NEGOTIABLE  INSTRUMENTS. 

By  Ea&l  p.  Hopkins. 

L  Scope  of  Abticls,  357. 

n.   JlTBISDICTIOH,  357. 

1.  At  Law  and  in  Equity^  357. 

a.  Generally^  357. 

b.  Where  Payee  Is  Maker  or  Vice  Versa^  358. 

c.  In  Partnership  Cases y  359. 

d.  As  Affected  by  Indorsement  or  Assignment^  ^l^i. 

2.  Depending  on  Amount  Involved^  363. 

3.  United  States  Courts^  364. 

m  SimrLTAiTEOirB  ahd  SircosssiVB  SinTs,  367. 
IT.  Form  of  Actioh,  369. 

1.  At  Common  Law^  369. 

a.  Assumpsit^  369. 

b.  Covenant y  372. 

c.  Debt,  372. 

d.  Trover^  376. 

2.  Statutory  Actions^  377. 

V.  Vbhue,377. 

TI  Pasties  Plaiktiff,  380. 

I.  Payee y  380. 

a.  Action  by  Payee  for  His  Own  Use^  380. 

b.  Action  in  Name  of  Payee  for  Another's  Use^  38*. 


^i^  In  GenercU^  382. 


For  What  Holders,  383. 
(<j)  Discount  by  Another  Person  than  the 
Payee,  383. 
b  )  Person  Taking  Up  Instrument,  383. 
c  S  Indorsee,  383. 
dS  Bearer,  384. 
(^eS  Assignee,  384. 
(/)  Holder  by  Delivery  Only,  385. 

2.  Indorsee,  jfi^, 

a.  In  General,  385. 

b.  Interest  of  Indorsee,  388. 

c.  Particular  Forms  of  Indorsement,  389. 

d.  On  What  Instruments,  300. 

e.  By  Indorsement  from  What  Persons,  392. 

3.  Bearer,  3^3. 

a.  In  GenercU,  393. 

b.  Interest  of  Bearer,  395. 
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€.  On  What  Instruments^  396. 

d.  Instruments  Treated  as  Payable  to  Bearer^  397. 

4.  Holder  by  Blank  Indorsement^  398. 

a.  In  General^  398. 

b.  Interest  of  Ifolder^  401. 

c.  Filling  Blanky  402. 

5.  Assignee^  404. 

a.  In  General^  404. 

b.  Interest  of  Assignee,  406. 

c.  Under  What  Assignments,  406. 

d.  On  What  Instruments,  408. 

e.  Transfer  by  What  Assignors,  410. 

6.  Transferee  by  Delivery  Only,  410. 

a.  General  Rule  Denying  Right  of  Action^  41a 
^w  Wfun  an  Action  Lies,  ^11. 

{i\   Under  Statutes,  ^11, 

{iS  Real  Owner,  412. 

?3)   Transfer  After  Maturity,  413. 

(4)  On  Particular  Instruments,  413. 

7.  Transferrer,  414. 
a.  Ownership  Reacquired,  414. 


^i^  /«  GenercU,  414. 


Transferrer  Taking  Up  Instrument,  415. 
^.  Incomplete  Transfer,  418. 
r.  Indorsement  in  Full  or  in  Blank,  419. 
dT.  Reassignment  Unnecessary,  420. 
^.  Striking  Out  Indorsement  or  Assignment,  4a  !• 

8.  Z<^a/  r///^,  421. 

a.  Right  of  Legal  Owner  to  Sue^  421. 

b.  Who  Is  the  Legal  Owner,  425. 

9.  Beneficial  Ownership,  427. 

a.  Not  Necessary,  427. 

b.  Right  of  Beneficial  Owner  to  Sue,  427. 

c.  Real  Party  in  Interest,  428. 
10.  Officers,  Agents,  and  Principals,  428. 

a.  Instrument  Payable  to  Officer,  428. 

(i^  Action  by  Officer,  428. 

(2)  Action  by  Corporation,  430. 

(3)  Action  by  State  or  United  States^  431. 

b.  Instrument  Payable  to  Corporation,  431. 

c.  Instrument  Payable  to  Agent,  431. 


{i\  Action  by  Agent,  431. 


Action  by  PrincipcTl,  434. 
d.  Instrument  Payable  to  Principal^  434, 

11.  Pledgee,  435. 

12.  Pledgor,  436. 

13.  Heir,  Distributee,  or  Legatee,  436. 

14.  Executors  and  Administrators,  436. 

a.  Instrument  Payable  to  Executor  or  Administrcttor^  436. 

b.  Instrument  Payable  to  Decedent,  437. 

15.  Guardian,  439. 
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i6.  Husband  and  WifCy  440. 

17.  Drawer y  440. 

18.  Fictitious  Payees  and  Plaintiffs ^  441. 

19.  Transfer  Pending  Suit,  441. 

Vn  JODTBER  OF  PABTIE8  PLAIVTI77,  442. 

1.  yoini  Payees y  Indorsees ^  or  Assignees y  44a. 

2.  Transferrer  and  Transferee y  444. 

3.  Beneficial  Owner y  444. 

4.  Husband  and  WifCy  445. 

5.  Action  for  Contributiony  445. 

ym  PABTIE8  defehdaht,  445. 

1.  Generally^  445. 

2.  joinder  of  Parties  Defendant y  445. 

tf.  In  General y  445. 
^.   Tlzc/^  or  More  makerSy  447. 
(i)  yoint  Maker Sy  447. 
^2)  Persons  Severally  Liable y  447. 
3)  ^<^'«^  ^«^  Several  MakerSy  448. 
(4}  Discontinuance  as  to  One  or  More  DefendantSy 
449. 

r.  Maker  and  Surety y  449. 
flf.  Maker  and  Guarantor y  451. 

^.  Maker,  Drawer  or  Acceptor,  and  Indorser  or  As- 
signory  4c 2. 

f  i)   Whether  Joinder  P ropery  452. 

^2^   Whether  Joinder  Necessary y  455. 

(3)  Discontinuance  a^  to  One  or  More  DefendantSy 

457- 
/.  Draiver  and  Acceptor y /^<fi. 

g.  IndorserSy  459. 

h,  Indorser  and  Guarantor y  459. 

/.  Survivor  and  Personal   Kepresentative  of  Dececued 

Party,  460. 

J,  Person  Refusing  to  Join  as  Plaintiff y  461. 

k.  Person  Not  a  Party  to  Instrument^  461. 

DL  Deolasatioh  ahb  CoMPiAnrT,  462. 

1.  Jurisdiction  and  VenuCy  462. 

2.  What  Law  Governs y  463. 

3.  Execution  and  Delivery y  463. 

a.  Necessity  and  Sufficiency  of  Allegations  of  Execution, 
Indorsement,  etCy  463. 

y\  In  General,  463. 

'A  Signing,  467. 

J)  Designation  of  Names,  470. 

b.  Delivery,  473. 

c.  Irregular  Indorsement  Before  Delivery  to  Payee,  475. 

d.  Joint  Liability  —  Partnershipy  476. 
Consideration,  480. 

a.  Necessity  of  Alleging,  480. 

b.  '^  For  Value  Received,* '  483. 
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c.  Consideration  for  Transfer^  485. 

d.  Variance^  485. 

5.  Description  of  Instrument^  486. 

a.  Sufficiency  of  Description  in  General^  486. 
{tl\  True  Description  Necessary^  486. 

(2)  Nature  of  Instrument^  488. 

(3)  T.egal  Effect^  490. 

'4I  Letters^  Numbers^  Devices^  and  Credits^  490. 
5)  Memoranda^  491. 
^6)  Naming  Payee^  491. 

Instrument  in  Foreign  Language^  491. 
Order ^  Bearer^  etc,^  492. 


(9^  Manner  of  Payment^  492. 


(xo)  Transfers^  493. 
*.  /'/ar^,  493. 
c,  DatCy  495. 
^.  Amount^  Interest^  Damages^  etc.^  498. 

6.  Promise^  501. 

7.  TV//?  <J«i/  Ownership,  503. 

fl.  Necessity  of  Showing  Title,  503. 
^.  .fi^^r/  ^  Particular  Title  Alleged,  504. 
r.   TV//^  ^  Operation  of  Law  —  Survivorship,  505. 
^.  Averment  cls  to  Payee,  505. 
(i^  Generally,  505. 

2)  Incorrect  ^ame  of  Payee  in  Instrument,  506. 

3)  Instrument  Payable  to  Blank,  508. 

4)  Action  by  Payee  Against  Maker,  508. 
5S  Note  Payable  to  Order,  509. 
J6)  Action  in  Name  of  Payee  for  Use  of  Another, 

510. 

(7)  Action  by  Payee  Against  Irregular  Indorser, 
510. 

(8)  Descriptio  Persona,  510. 
Generally,  510. 

Name  of  Payee  Not  Designctted,  512. 
Contract  Made  for  Principal,  512. 

(9)  Impersonal  Payee,  513, 
(10)  Fictitious  Payee,  513. 

tf.  ^oint Interests,  ^i^, 

(i^  Generally,  513. 

(2)  Partnership,  514. 
/.  Husband  and  Wtfe,  514. 
^,  Indorsement  or  Assignment,  515. 

(i)  Action  by  Another  than  Payee — General  Rule, 

515. 
(2)  Action  by  Assignee,  515. 

(<j)  Necessity  of  Alleging  Assignment,  515. 

(^)  Effect  of  Right  of  Assignee  to  Sue,  516. 

General  Averment  of  Assignment,  516. 

Assignment  by  Indorsement,  517. 

^)  Action  for  Use  of  Assignee,  518. 
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(3)  Action  by  Indorsee  or  upon  Instrument  Payable 

to  Order ^  5x8. 
(a)  Necessity  of  Allegation  of  Indorsement^ 

518. 
(jf)  Sufficiency  of  Allegation  of  Indorsement^ 

520. 
V)  Effect  of  Statutory  Form^  520. 
a)  Indorsement  by  Procuration^  521. 
/)  Striking  Out  and  Filling  Indorsements^ 

521. 
aa,  Striktng  Out  Indorsements^  521. 

bb.  Possession  After  Indorsement^  522. 

cc.  Passing  Over   Intermediate   In- 

dorsemeniSy  523. 

^/^  Blank  Indorsements^  524. 

g)  Copy  of  Indorsement  or  Assignment^  525. 

h.  Instruments  Payable  to  Bearer^  525. 


y 


(i^  Necessity  and  Sufficiency  of  AllegcUions^  525. 
(2)  Intermediate  Assignments^  526. 

8.  Maturity^  526. 

a.  Time  of  Payment^  ^26. 

b.  Allegation  that  Instrument  Is  Due^  528. 

9.  Performance  'of  Conditions  Precedent^  529. 
10.  Demandy  Nonpayment^  and  Protest^  531. 

a.  Presentment  and  Demand^  531. 
(1)  Necessity  of  Alleging^  531. 


{a\  In  Action  Against  Maker ^  531. 

XpS  In  Action  Against  Acceptor^  533. 

XcS  In  Action  Against  Drawer^  534. 

\a)  In  Action  Against  Guarantor^  534. 

\e)  In  Action  Against  Indorser^  534. 
'2^  Sufficient  Allegations  of  Demand^  536. 
J3)  Plecuiing   Matter    Excusing   Presentment  and 

Demand^  537. 
^4)  Time  of  Presentment  and  Demand^  539. 
J5)  Place  of  Presentment  and  Demand^  541. 
b.  NonacceptancCy  541. 
€,  Nonpayment^  C42. 


{i\  Necessity  of  Alleging^  542. 


Sufficient  Allegations  of  Nonpayment^  544. 


tf)  InferenticU  Allegation^  544. 

[^^  Instrument  Payable  in  Property^  544. 

^<:2  Refusal  at  Particular  Place^  545. 

Nonpayment  to  Plaintiff* s  Tranferrer^ 

545- 
(^)  Negativing  Payment    by    Persons    Not 

Parties^  545. 
4/.  Prostest^  546. 
^.  Notice  of  NonacccptancCy  547. 
/.  Notice  of  Demand,  Nonpayment,  ana  Protest,  548. 
(i)  Notice  of  Dishonor  Generally,  548. 
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\a)  Necessity  of  Alleging^  C48. 
y\  ^^ Due**  Notice  ^ Dishonor ^  549. 
c\  Time  of  Notice  of  Dishonor^  549. 
^  Pleading  Matter   Excusing  Notice    of 
Dishonor^  549. 
Notice  of  Presentment  and  Demand^  550. 
Notice  of  Nonpayment^  551. 
Notice  of  Protest^  553. 
II.  Diligence  Under  Statutory  Provisions^  553. 

a.  Suit  against  Maker ^  553. 

b.  Diligence  in  Suing  out  Execution,  555. 
2.  Actions  Against  Guarantor  and  Surety^  555. 

13.  Stipulation  in  Note  for  Attorney's  Fees^  557. 

a.  Recovery  in  Action  on  Note,  557. 

b.  Allegation  of  Stipulation,  558. 

14.  Anticipating  Defense^  k^i), 

15.  Common  and  Special  dounts,  561. 

a.  Use  of  Common  Counts  Generally,  561. 

b.  Extent  of  Rule  —  Application  to  Other  than  Original 
Parties,  563. 

i\  In  General,  563. 
'2)  Note  Payable  to  Bearer,  566. 
[3)  Character   of   Evidence  of   Instrument  under 
Common  Counts,  566. 

c.  Exceptions  to  Rule  Permitting  Recovery  under  Common 
Counts,  566. 

d.  Non-negotiable  Notes,  567. 

e.  yoinder  of  Special  and  Common  Counts,  568. 


{\\  In  General,  568. 


Effect  of  Admission  of  Instrument  under  Com' 
mon  Counts,  569. 
(3)  Necessity  of  Common  Counts,  569. 
/.  Proof  of  Execution  and  Consider cUion,  569. 

16.  Bill  of  Particulars,  570. 

17.  Pleading  under  Statutory  Regulations — Copies  and  Exhibits^ 

571- 

a.  Generally,  571. 

b.  Sufficiency  of  Statutory  Form,  571. 

c.  Permissive  Statutes,  572. 

d.  Character  of  Statutes  and  Proceedings  Thereunder,  572. 

(i)  Generally,  572. 

(2)  Concise  Statement  of  Cause,  ^12. 

[3)  Summary  Proceediftgs,  572. 
4)  Note  Filed  as  Substitute  for  Declaration,  573. 
3)  Statement  Instead  of  Declaration,  574. 
(i)  Complaint  Alleging  Amount  Claimed  upon  Copy, 

574. 
(7)  Declaration  with  Copy  Annexed  or  Inserted^  575. 

8)  Petition  with  Copy,  576. 

Exhibits,  577. 

{a)  Requirement,  577. 

853  Volume  XTV. 


u 


NEGOTIABLE  INSTRUMENTS. 

(  3  )  Character  of  Instrument  Necessary  to  Be 
Filed,  578. 
aa.  Generally,  578. 
bb.  Copy  of  Indorsement  or  Assign* 
fnent,  579. 
r  J  Several  Counts  or  Paragraphs,  579. 
d\  Identification,  ^8o. 
e  5  Effect  of  Exhibit  or  Copy,  58a 
[f)  Amendment  of  Copy,  582. 
18.   Trover,  582. 

X.  VfB  07  BXTXSAL  COirVTS»  583. 

1.  /«  General^  583. 

2.  Counts  on  Separate  Notes  for  Same  Consideration^  584* 

XI  JomxB  07  Cavibs  07  AoTiov»  585. 

1.  In  General,  58 q. 

2.  Several  Notes  tn  One  Count,  587. 

Xn.  PlBA  OB  AVSWSB,  588. 

I.  GenercU  Issue,  General  Denial,  Denial  of  Indebtedness  or 

Promise,  588. 
a.  Denial  of  Execution  of  Instrument — Indorser^s  Denial,  589. 

a.  Necessity  of  Plea  or  Answer^  589. 

b.  Statutes  and  Rules  of  Court — Denuils  under  Oath, 

590. 
(i\  In  General,  590. 
(2)  PlecuUngs  and  Instruments  to  Which  Statutes 


Apply y  595- 

^^  59, 
[b)  In  Sutts  tn  Equity,  597. 


[a)  In  General,  K^^. 


"&] 


c)  In  justices'  Courts,  597. 

a)  Where  Instrument  Is  Not  Declared  On, 

598- 
{e)  Actions  Against  Executors  and  Admin* 

istrators,  598. 

(/)  Defenses  Not  Embraced  in  Statutes,  ^^^ 

(3)  Effect  of  Failure  to  Deny  Execution  under 

OcUh,  too- 
4)  Effect  of  Denial  under  Oath,  603. 
Waiver  of  Denial  under  Oath,  605. 

{a)  By  Plaintiff,  605. 

\b)  By  Defendant,  60 j. 
c.  Requisites  and  Sufficiency  of  Allegations,  606. 
i^  In  GenercU,  606. 
'2S  Definiteness  and  Certainty,  606. 
31  Allegation  and  Denial  of  Legal  Conclusions,  607. 
^jS  Denied  of  Place  of  Execution,  608. 
^5)  General  Issue^  608. 

*d)  At  Common  Law,  608. 

b)  Under  Statutes  Requiring  Denial  under 
Oath,  611. 
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d.  In  Actions  Against  Partners^  612. 
i)  Necessity  of  Plea  or  Answer^  612. 

General  Issue^  612. 
Special  Pleas  and  Denials^  6x2. 
{a)  Denial  of  Partnerships  612. 
(Jf)  Denied  of  Execution  of  Instrument^  613. 
(4)  Plea  or  Answer  under  Oath^  614. 

e.  In  Actions  on  Instruments  Executed  by  Agents^  615. 

(i)  General  Issue^  615. 

^2^  Special  Denial  of  Agenfs  Authority ^  615. 

(3)  Denial  of  Execution  of  Instrument^  616. 

^4)  Plea  or  Answer  under  Oathy  616. 

^5)  Denial  of  Individual  Liability  of  Agents  617. 
yi  Denial  of  Genuineness  of  Signature  or  of  Execution^ 

617. 
g.  DenicU  of  Delivery^  618. 
i)  General  Issue^  618. 
\S  Sufficiency  of  Denial  of  Execution^  619. 

j)  Express  Denied  of  Delivery ^  619. 

4)  Admission  of  Delivery s  619. 

5)  Denial  under  Oath^  620. 

h.  Indorser's  Denial  of  Indorsement^  620. 
i)  Necessity  of  Plea  or  Answer ^  620. 

General  Issue ^  620. 
j)  Denial  under  Oath^  621. 
1.  Inconsistent  Defenses y  622. 
y.   Verification  —  ZTi^a;  and  by  Whom  Made^  629. 
k.  Demurrer  to  Plea  or  Answer^  624. 
/.  Motion  to  Strike  Out^  624. 
m.  Amendments s  624. 


(1^  In  Matters  of  Substance ^  624. 


By  Filing  Affidavit ^  625. 
n.  Order  of  Proof  62^. 
Want  or  Failure  of  Consideration^  626. 
a.  Availability  as  a  Defense ^  626. 
b    Pleading  Want  of  Consideration^  628. 

Necessity  of  Specially  Pleadings  628. 
Sufficiency  of  Plea  or  Answer^  629. 
€.  Pleading  Failure  of  Consideration^  632. 

CC\  Necessity  of  Specially  Pleadings  632. 


ai 


Supidency  of  Plea  or  Answer^  634. 
In  General^  634. 
Breach  of  Warranty^  637. 


(a)  In  GenercUy  634. 
of)  Breach  of  W 
If)  Fraud,  638. 


d.  In  Actions  on  Sealed  InstrumentSy  640. 

4.  Averments  of  Notice  of  Defense   Bad  Faithy  or  Taking 

After  Maturity y  641. 

5.  Illegality  in  Consideration^  645. 

a.  Necessity  of  Specially  Pleadings  645. 

b.  Sufficiency  of  Averment,  646. 

c.  Averment  of  Notice,  etc, ,  in  Action  by  Indorsee^  649. 
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6.  Averment  of  Diligence^  649. 

7.  Mistake^  651. 

8.  Duress^  652. 

9.  Extension  of  TinUy  652. 

a.  In  Action  Against  Maker ^  652. 

b.  In  Action  Against  Indorser  or  Surety^  653. 

10.  Failure  to   Proceed  Against   Principal   at  Request  of 

Surety^  654. 

11.  Tender y  654. 

12.  Payment^  655. 

13.  Fraud  in  Obtaining  Execution  of  Instrutnent^  655. 

14.  Alteration  of  Instrument y  656. 

a.  Necessity  of  Plea  or  Answer^  656. 

b.  Sufficiency  of  General  Issue^  657. 

c.  Denial  of  Execution  of  Instrument^  6$i. 

d.  Special  Plea  Alleging  Alteration,  658. 

(i^  Appropriateness  of  Plea ,  658. 

^21  Requisite  Allegations ,  658. 

(3)  Admission  of  Execution  of  Instrument^  659. 
e.  Plea  or  Answer  under  Oath,  659. 
/.  Burden  of  Proof,  660. 

15.  Denial  of  Plaintif  s  Title,  661. 

a.  Availability  of  Defense,  (i(i\, 

b.  Necessity  of  Plea  or  Answer,  662. 

€.  Statutes  and  Rules  of  Courts  Denials  under  Oath^ 
663. 
In  GenercU,  663. 

Pleadings  and   Transfers  to  Which  Statutes 
Apply,  666. 
\)  In  General,  666. 

Denial  of  Transfer   Not  in  Writings 
667. 


s 


(c)  Indorsements  by  Agents,  668. 
\a)  In  yustices*  Courts,  669. 

(3)  Effect  of  Failure  to  Deny  under  Oath,  669. 

(4)  Effect  of  Denial  under  Oath,  670. 

d.  Requisites  and  Sufficiency  of  Allegations,  670. 
{i)  Definiteness  and  Certainty,  670. 
(2)  Allegation  and  Denial  of  Legal  Conclusions, 
670. 
Denial  Of  or  On  Information  and  Belief,  672. 
Partial  Ownership  of  Third  Persons,  673. 
DenicU  of  Title  of  Payee,  674. 
Denial  of  Indorsement  or  Assignment  to  Plain- 

tiff.  675. 

(7)  Transfer  of  Instrument  by  Plaintiff,  Sjj. 

(fl)  Before  Commencement  of  Action,  6jj. 
(^)  After  Institution  of  Action,  677. 

(8)  Transfer  of  Instrument  for  Collection,  6jg. 

(a)  To  Plaintiff,  679. 

(b)  By  Plaintiff,  679. 
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(9)  Transfer  0/  Instrument  as  Collateral  Security^ 

679- 

[a)  To  Plaintiff,  679. 

[b)  By  Plaintiff,  680. 

(10)  Fraudulent  Transfer  to  Oust  Court  of  juris- 
diction, 680. 

(11)  Plaintiff's  Bona  Fide  Holding,  680. 

(12)  Fraud  in  Procurement  of  Transfer,  681. 

(13)  Denial  of  Consideration  for  Transfer,  682. 

(14)  Allegation  of  Substantial  Defense,  682. 

(15)  General  Issue,  683. 
\a)  At  Common  Law,  683. 
/)  Under  Statutes  Requiring  Denied  under 

Oath,  685. 
e.  Inconsistent  Defenses,  686. 
/.  Demurrer  to  Plea  or  Answer,  686. 
g.  Motion  to  Strike  Out,  686. 
h.  Amendments,  686. 

(i)  In  Matters  of  Substance,  686. 
(2)  By  Filing  Affidavit,  686. 
/.  Burden  of  Proof,  686. 

Xin.  BEPUCATIOK  OB  SEPLT,  AHD  BUB8SQUSVT  PLEADIVeS^  687. 
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8oope  of  Article.   NEGOTIABLE  INSTRUMENTS.         Juritdiction. 

L  Scops  of  Abtiole.  —  This  article  covers  the  pleading  and 
practice  in  actions  on  bills  of  exchange,  promissory  notes,  checks, 
and  other  negotiable  instruments,  except  bonds.  Non-negotiable 
notes  are  also  included,  as  are  instruments  which  are  lacking  in 
some  of  the  elements  strictly  necessary  to  make  them  negotiable 
but  which  are  nevertheless  most  closely  related  to  the  negotiable 
instruments  just  named. 

n.  JuBiSBiCTiOK  —  1.  At  Law  and  in  Eqnity— ^.  Generally. 
—  The  general  rule  is  that  jurisdiction  of  actions  on  negotiable 
instruments  is  at  law  and  not  in  equity.^  Thus  in  a  number  of 
cases  it  has  been  held  that  there  was  no  jurisdiction  in  equity  in 
suits  on  negotiable  instruments  until  the  remedy  at  law  had  been 
exhausted.*     But  the  equitable  owner  of  a  negotiable  instrument 

1.  See  Nelson  z/.  Chicago  First  Nat.  Aotion  by  Payee  of  Clieok  Againit  Bank. 

Bank.  48  111.  36;    Kilgour  v,  Parker,  3  — That  an  action  at  law  will  lie  by  the 

J.  J.  Marsh.  (Ky.)  577;   Senter  v.  Con-  pa)[ee  of  a  check  against  the  bank  on 

tinental  Bank.  7  Mo.  App.  532;  Carter  which  it  is  drawn,  when  the  bank  has 

V.   United  Ins.  Co.,  i  Johns.  Ch.  (N.  promised   to  honor  it,  see  Nelson  r. 

Y.)    463;    Bliss   V.    Weil.   14  Wis.  35;  Chicago  First  Nat.  Bank,  48.  111.  36; 

Maisonnaire  v.  Keating,  2  Gall.  (U.  S.)  Ripley  Nat.  Bank  v.  Latimer,  64  Mo. 

325.  App.    321.      And    compare    Senter    v. 

BanBom  of  a  Yenel.  —  A  bill  of  ex-  Continental  Bank,  7  Mo.  App.  532. 

change,  expressed  to  be  for  the  ransom  Counterfeit  Bank  Kote.  —  The  remedy 

of  a  vessel,  and  given  as  collateral  se-  for  the  recovery  of  money  paid  for  a 

curity  for  the  payment  of  the  ransom  bank   note  which   turns  out  to  be  a 

bill,  was  held  to  be  a  contract  on  which  counterfeit  is  at  law,  and  not  in  chan- 

an  action  may  be  sustained  in  a  court  eery.     The  chancellor  has  no  jurisdic- 

of    common    law — the   plaintiff    and  tion  over  such  case,  unless  a  discovery 

payee  being  an  alien  friend.     While  it  is  necessary.     Kilgour  v.  Parker,  3  J. 

was  admitted  that  a  court  of  common  J.  Marsh.  (Ky.)  577. 

law  could  not  even  incidentally  decide  2.  Nelson    v,    Chicago    First     Nat. 

a  question  of  prize,  it  was  said:    "  On  Bank,  48  111.  36;    Fultz  v,  Walters,  2 

the  whole,  on  this  point,  I  have  come  Mont.  165;  Chillicothe  Bank  v,  Yoe,  4 

to  the  conclusion,  although  not  with-  Ohio  125.     But  see  contra^  Taylor  v. 

out  diffidence,  that  the  present  action  Reese,  44  Miss.  89. 

may  be  sustained  in  this  court.     I  con-  To  Indone  Certifloate  of  Depoiit.  —  A 

eider  the  bill  of  exchange,  as  the  par-  certificate  of  deposit  taken  out  by  an 

ties    have    considered    it,    as    merely  agent  in  his  own  name  and  delivered 

collateral  to  the  ransom.    The  consid-  to  his  principal  without  indorsement, 

eration  of  it,  involving  matter  of  prize,  was  held  negotiable  and  assignable  by 

is  not  inquirable  into  at  common  law."  delivery  without  writing.     It  was  held, 

Maisonnaire  v.  Keating,  2  Gall.  (U.  S.)  also,   that    the    principal    could   have 

325.  brought  an  action  in  equity  to  compel 

Defleiency  on  Foreeloinre.  —  The  his  agent  to  indorse  the  certificate ;  but 

holder  of  one  of  several  notes  secured  that    while    he  had    a   legal   remedy 

by  mortgage  can,  after  the   premises  against  the   bank   to  obtain  payment 

have  been  sold  on  foreclosure  upon  the  thereof  he  could  not  maintain  a  bill  in 

notes  first  coming  due,  for  less  than  equity  against  it.     Fultz  v.  Walters,  2 

the  amount  thereof,  sue  at  law  on  his  Mont.  165. 

note.     Bliss  z/.  Weil,  14  Wis.  35.    The  Promiie  of  Drawee  of  Cheok  to  Pay.  — 

Wisconsin  statute  of  1849.  §  78.  c.  84,  Where  the  holder  of  a  check  received 

prohibiting  proceedings  at  law  for  the  it  solely  upon  the  faith  of  the  promise 

recovery  of  a  mortgage  debt,  after  bill  of  the  drawee  to  pay  it,  his  remedy  at 

for  foreclosure  filed,  unless  authorized  law  is  so  complete,  that  it  seems,  if  the 

by  the  Court  of  Chancery,  was  not  in  objection  be  taken  at  the  proper  time, 

force  when  the  action  in  this  case  was  a  court  of  chancery  would  not  retain  a 

brought  for  a  subsequent  instalment  of  bill  filed  by  him  to  enforce  the  liability 

a  mortgage.  of  ihe  drawee.     But  where  such  a  bill 
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may  bring  suit  thereon  in  equity.*  And  on  a  joint  note,  after 
the  death  of  one  of  the  makers,  the  only  remedy  against  his  per- 
sonal representatives  has  been  held  to  be  in  equity.*  Relief  may 
be  had  in  equity  by  a  person  who  is  forced  to  pay  a  negotiable 
instrument  when  the  plaintiff's  title  is  made  through  forged 
instruments.* 
*.  Where  Payee  Is  Maker  or  Vice  Versa  —  PayM  and  lUker 

Same  Perton.  —  Where  the  payee  of  a  promissory  note  is  also  one  of 
the  makers,  or  the  maker  one  of  the  payees,  the  remedy  is  in 
equity.^ 

was  filed,  and  the  cause  was  brought  C.  50,  an  injunction  issued  to  restrain 
to  the  appellate  court,  no  objection  an  action  at  law  on  a  note,  secured  by 
being  taken  to  the  jurisdiction  in  chan-  a  mortgage,  where  a  proceeding  to  re 
eery,  the  case  was  considered  upon  its  deem  and  to  determine  the  equities  of 
merits,  it  not  being  regarded  a  case  in  the  parties  was  pending, 
which  a  court  of  chancery,  for  its  own  4.  Alabama.  —  Ramsey  v,  Johnson, 
protection,  should  refuse  to  exercise  Minor  (Ala.)  418;  Tindall  v.  Childress, 
jurisdiction.  Nelson  v.  Chicago  First  2  Stew.  &  P.  (Ala.)  250;  Chandler  v. 
Nat.  Bank,  48  III.  36.  Shehan,  7  Ala.  251;  Hampton  t/.  She- 
Equitable  Title. — If  a  party  goes  into  a  han,  7  Ala.  295;  Smyth  v.  Strader,  9 
chancery  court  to  seek  redress  founded  Port.  (Ala.)  446. 

upon  a  purely  equitable  title  to  a  nego-  Arkansas.  —  Faulkner  v.  Thompson, 

liable  instrument,  or  growing  out  of  an  14  Ark.  478. 

equitable  interest  therein,  he  is  in  the  Connecticut.  —  Moore  v.  Denslow,  14 

proper  court;  and  the  fact  that  the  legal  Conn.  238. 

tribunal    will     give     him    a    remedy  Illinois, — Jeneson  v.  Jeneson,  66  111. 

through   the    instrumentality    of    the  259. 

holder  of  the  legal  title,  is  no  sufficient  Mcusctchusetts.  —  Eastman  v.  Wright, 
reason  for  turning  him  out.  Taylor  v.  6  Pick.  (Mass.)  316;  Pitcher  v.  Bar- 
Reese,  44  Miss.  89.  rows,  17  Pick.  (Mass.)  361. 

1.  Jeneson   v.  Jeneson,  66   111.   259;  New  Hampshire.  —  Hey  wood  t^.  Win- 
Taylor  V.  Reese,  44  Miss.  89;  Easterly  gate,  14  N.  H.  73. 

V,  National  Exch.  Bank,  3  Thomp.  &  Tennessee.  —  Woods    v»    Ridley,     1 1 

C.  (N.  Y.)  366.  Humph.  (Tenn.)  194. 

Equitable   Owner.  —  It    was   held    in  Vermont.  —  Smith   v.  Burton,  3  Vt. 

Easterly   v.   National   Exch.   Bank,   3  233. 

Thomp.  &  C.  (N.  Y.)  366,  that  a  suit  in  Bon  Giying  Kote  Payable  to  V^thflfi 
equity,  and  not  an  action  of  trover,  Heirs  at  Law.  —  Where  a  son,  in  con- 
was  the  proper  remedy  of  a  third  in-  side  ration  of  the  conveyance  of  land  to 
dorser  against  the  bank  which  had  dis-  him,  gave  his  notes  for  the  price,  pav- 
counted  a  note,  and  had  failed  to  able  to  the  heirs  at  law  of  his  father  in 
retain  collateral  security  deposited  a  certain  time  after  the  death  of  his 
with  it  by  the  second  indorser,  though  father  and  mother,  the  interest  to  be 
notified  by  the  plaintiff  tc  do  so.  paid  annually  for  the  support  of  the 

2.  Osgood  V.  Spencer,  2  Har.  &  G.  father  and  his  wife;  it  was  held,  that 
(Md.)  133.  the   heirs,  by  the  form  of  the  notes, 

8.  Herndon  v.  Higgs,  15  Ark.  389.  were  at  least  equitable  holders,  and 
Kote  Obtained  by  J^ad  —  Iignnotton.  inasmuch  as  the    maker  was  also  a 
—  An   injunction   may  be  granted  to  payee,  their  payment  could  only  be  en- 
prevent  the  transfer  ot  a  note  obtained  forced  in  a  court  of  equity.     Jeneson 
by   fraud.     Fowler  v.  Loomis,  37  111.  v.  Jeneson,  66  111.  259. 
App.  363,  but  in  this  case  it  was  held  Tmitte  One  of  Xaken.  —  Where  there 
that  an  injunction  would  not  lie  to  re-  is  an  assignment  of  a  note  to  trustees, 
strain  an  action  at  law  on  a  note  past  and  one  of  the  trustees  Is  one  of  the 
due,  because  the  note  was  obtained  by  makers,  he   may  be   sued   in   equity, 
fraud,  as  the  fraud  could  be  set  up  in  Faulkner  v.  Thompson,  14  Ark.  478. 
defense  in  the  action  on  the  note.  Where  the  Payee  Joins  in  a  Vote  at  8e- 
Ix^VBOtion Pending BedemptionProoeed-  enrity,  an  action  at  law  cannot  be  sus- 
ings.  —  In  Walker  v.  Jones,  L.  R.  i  P.  tained  on  it  against  either  the  principal 
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AAtion  bj  iBdmM.  —  But  an  action  at  law  may  be  maintained  by 
the  indorsee  of  a  negotiable  instrument,  though  one  of  the  makers 
is  named  as  payee.^ 

c.  In  Partnership  Cases.  —  An  action  at  law  cannot  be  main- 
tained upon  a  negotiable  instrument,  to  which  a  firm  and  one  of 
its  members  are  parties  adversely  interested  and  where  no  official 
or  trustee  has  been  named  as  payee.  Such  instruments  must  be 
enforced  in  equity.* 

or  surety.     Ramsey  v.  Johnson,  Minor  a  note,  S  can  recover  at  law  in  a  suit 

(Ala.)  418.  upon  this  note.    Smith  v.  Burton,  3 

Vote  Against  All  at  Law.  —  A  prom  is-  Vt.  233. 

sory  note,  signed  by  several  persons,  1.  Hazlehurst  v.  Pope,  2  Stew.  &  P. 

and  payable  to  one  of  their  number,  or  fAla.)  265;    Smyth  v.  Strader,  9  Port, 

his  order,  cannot,  in  the  name  of  the  (Ala.)  446;  Moore  v,  Denslow,  14  Conn, 

payee,  be  enforced  at  law,  as  a  joint  238;    Pitcher    v.    Barrows,    17    Pick, 

promise  against  all  the  signers.     Hey-  (Mass.)  361 ;    Hey  wood  v,  Wingate,  14 

wood  V,  Wingate,  14  N.  H.  73.  N.  H.  73. 

Vote  by  Ezaoutor  to  Co-ozooutors.  —  A  Beaion  of  Bnlo.  —  "  Sawyer  had  un- 

note    made    by   one    executor    of    an  questionable    authority    to    indorse  a 

estate,  and  also  by  a  third  person  as  note    payable    to    himself,    although 

his  surety,  payable  to  the  executors  of  signed  by  himself  as  well  as  others, 

the  same   estate,  cannot  be  enforced  A    note    drawn    to    and  indorsed   by 

against  the  surety  by  a  suit  at  law,  himself    would    have    been    a    valid 

where  the  principal  debtor  in  his  char-  contract  from  the  date  of  its  indorse- 

acter  of  joint  executor  is  one  of  the  ment.     It  could  not  have  been  the  less 

plaintiffs.     But  one  joint  executor  may  valid,  as  a  promise,  for  the  reason  that 

lawfully  take  a  note  with  surety  from  it    was  a  joint  promise   with  others, 

his  co-executor,  payable  to  himself  for  Having  the  right,   then,  to  negotiate 

the  purchase  of  property  of  their  testa-  the   note,  the   promise  of  the  signers 

tor,  sold  by  them  jointly  as  executors,  attached,  and  the  note  became  a  sub- 

and    may    sustain    an   action   at   law  sisting  and  valid  contract,  immediately 

thereon.     Hampton  v.  Shehan,  7  Ala.  upon  its  being  negotiated  to  the  plain- 

395.  tiflf.      Pitcher    v.    Barrows,    17    Pick. 

Aetion  at  Law  by  One  of  Oo-ownen.  —  (Mass.)  361.     Upon  the  whole,  we  en- 

In  a  few  cases  it  has  been  held  that  on  tertain  no  doubt  that,  according  to  the 

an  instrument  payable  to  two  persons,  provisions  of  the  case,  the  plaintiff  is 

one  of  whom  was  also  liable  thereon  as  entitled  to  judgment  for  the  amount  of 

a  prior  party,  an  action  at  law  might  be  the  note  declared  on."     Hey  wood   v. 

maintained    by    the    other    co-owner.  Wingate,  14  N.  H.  78. 

Willis  V,  Neal,  39  Ala. 464;  Waldrop  t/.  %»  Alabama,  —  Tindal    v.    Bright, 

Pearson,  42  Ala.  636;    Quisenberry  v.  Minor  (Ala.)    103;    Brown  v.  Torver, 

Artis,  I  Duv.  (Ky.)  30;   Smith  v.  Greg-  Minor  (Ala.)  370;  Hazlehurst  v.  Pope, 

ory,    75   Mo.    121.     Compare  Beecham  2  Stew.  &  P.  (Ala.)  259;    Lacy  v.  Le 

V,  Smith,  £1.  Bl.  &  El.  442,  96  E.  C.  L.  Bruce,  6  Ala.  904;  Smyth  v.  Strader,  9 

442.     But  in  Waldrop  v,  Pearson,  42  Port.  (Ala.)  446;    Rowland  v.  Boozer, 

Ala.  636,  and  Quisenberry  v,  Artis,  i  10  Ala.  690;  Murdock  v.  Caruthers,  21 

Duv.   (Ky.)    36,    there    were    statutes  Ala.  785. 

which   gave  such  jurisdiction;  and  in  ConmcHcui,  —  Moore  v.  Denslow,  14 

Willis  V,  Neal,  39  Ala.  464,  and  Smith  Conn.  237. 

I/.  Gregory,  75  Mo.  121,  there  had  been  Illinois,  —  Hall   v.   Kimball,   77   111. 

an  assignment  to  the  plaintiff  from  the  161;    Hutchinson    v.    Crane,    100    111. 

other  owner.  269. 

Voto  Payable  to  Trustee.  —  If  A,  B,  Maine,  -—  Woodman  v.  Boothby,  66 

and  C  own  goods  jointly,  and  agree  to  Me.  389. 

an  auction  sale  upon  credit,  with  notes  Michigan,  —  Davis     v,    Merrill,     51 

payable  to.  bearer;    and  agree  that  S  Mich.  480.     Compare  Sweet  v,  Woodin, 

shall  be   the   bearer,  and  collect  and  72  Mich.  393. 

pay  over  the  proceeds  of  the  sale;  and  Mississippi,  —  Planters'  Bank  v, 

b  becomes  a  purchaser  and  gives  such  Chewning,  5  How.  (Miss.)  413. 
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Two  nmu  with  Common  Xemben.  —  Neither  can  a  partnership  main- 
tain an  action  at  law  on  an  instrument  given  by  another  firm  hav- 
ing a  common  member.^     The  remedy  in  such  cases  is  in  equity.* 

Ono  Partnor  Against  Anotilwr.  —  Where  a  firm  or  unincorporated  joint 
stock  association  takes  an  instrument  for  the  payment  of  money 
from  one  of  its  members  payable  to  its  treasurer,  secretary,  or 
trustee,  such  officer  may,  it  seems,  sue  thereon  at  law.*  And  on 
engagements  hy  one  partner  with  another  individually,  an  action 
at  law  will  lie.* 

Missouri,  —  Hill   v,   McPherson,    15        8.  Whitcomb  v.  Smart,  38  Me.  264.; 
[o.  204;  Knaus  v,  Givens,  no  Mo.  58.     Townsend  v.  Goewey,  19  Wend. 
Nevada,  —  Maples  v,  Geller,  i  Nev.     Y.)  424;    Cross  v,  Jackson,  5  Hill 


Mo.  204;  Knaus  v,  Givens,  no  Mo.  58.     Townsend  v,  Goewey,  19  Wend.  TN. 

.^  424;    Cross  V.Jackson,  5  Hill  (N. 
233.  Y.)  478;    Ramey  v,  Anderson,  i  Mc- 


New    York,  —  Smith    v.    Lusher,   5  Mull.   L.  (S.  Car.)  300;   Van  Ness  v. 

Cow.  (N.  Y.)  688.  Forrest,  8  Cranch  (U.  S.)  30.     But  see 

Tennessee.  —  Banks    v.    Mitchell,    8  Nash  v,  Russell,  5  Barb.  (N.  Y.)  556. 

Yerg.  (Tenn.)  iii;   Smith  v.  Nabry,  9  flMvetaryof  Lodge  of  Odd  Fellows.  — In 

Yerg.  (Tenn.)  313.  Whitcomb  v.  Smart,  38  Me.  264,  it  was 

United  States,  —  Van  Ness  v,  Forrest,  held  that  the  secretary  of  an  Odd  Fel- 

8  Cranch  (U.  S.)  30.  lows'  lodge,  being  authorized  by  the 

England,  —  Malnwaring  v,  Newman,  lodge,   might  sue  at    law  on  a  note 

2  B.  &  P.   120;    Neale  v,  Turton,  4  given   by  a  member  of  the  lodge  to 

Bing.  149,  13  E.  C.  L.  382.  such  secretary  by  name. 

Season  of  Bole.  —  *'  It  is  very  obvi-  Calls  on  Stock  of  Joint  Stock  AisooiatiOB. 

ous,  that  if  the  parties  were  partners,  —  The  trustees  of  a  joint  stock  associa- 

and  the  plain ti£f  had  advanced  to  the  tion   may  sue  at  law  for  money  due 

copartnership  a  sum  of  money,  and  from  members  on  calls  on  the  stock, 

taken  a  company  note  for  the  amount,  Townsend  v,  Goewey,  19  Wend.  (N. 

he  could  not  sustain  an  action  at  law  Y.)  424;   Cross  v,  Jackson,  5  Hill  (N. 

upon  it,  in  his  own  uame,  against  the  Y.)  478. 

other  two  partners.    The   money,   in  4.  Grigsby    v.    Nance,   3  Ala.    347; 

such  case,  would  not  have  been   re-  Coffee  v,  Brian,  3  Bing.  54,  11  E.  C.  L. 

ceived  by  the  two  only,  but  by  all  the  25;  Neale  v,  Turton,  4  Bing.  149,  13  E. 

partners;   and  the  plaintiff,  being  one  C.  L.  382.     And  see  Bonnafee  v.  Wil- 

of  them,  would  be  liable  for  his  share."  Hams,  3  How.  (U.  S.)  574. 

Moore  v,  Denslow,  14  Conn.  237.  Afreenient  to  Indenmify  Acceptor.  — 

In  Kontndkj  it  was  held  in  Morrison  In  Coffee  v.  Brian,  3  Bing.  54, 11  E.  C. 

V,  Stockwell,  9  Dana  (Ky.)   172,  that  L.  25,  one  member  of  a  firm  accepted 

one  partner  might  sue  his  copartner  at  bills  ifor  the  firm,  on  an  agreement  by 

law  on  a  note  given  by  the  firm  to  the  another  partner  to  hold  the  proceeds  of 

plaintiff.  certain  firm  property  for  the  acceptor's 

Vote<Mr  Partner  Pnroliascd  hyFlrm. —  indemnification;  it  was  held  that  such 
Where  a  member  of  a  firm  made  a  acceptor  could  sue  the  other  party  for 
promissory  note  to  a  third  party,  who  money  had  and  received.  But  see 
indorsed  the  same,  and  the  firm  of  Robson  v.  Curtis,  i  Stark.  78,  2  E.  C. 
which  the  maker  was  a  member  pur-  L.  39,  where  it  was  held  that  one  part- 
chased  the  same,  it  was  held  that  the  ner  could  not  sue  his  copartner  at  law 
holders  could  not  maintain  any  action  on  the  latter's  agreement  to  pay  one- 
thereon  at  law  against  the  maker,  but  half  of  a  bill  of  exchange  if  the  plaintiff 
that  it  still  remained  a  valid  and  bind-  would  take  it  up,  the  partnership 
ing  indebtedness  against  the  maker,  accounts  being  unliquidated.  Lord 
which  a  court  of  equity  would  enforce.  Ellenborough  said:  '*  If  thete  had  been 
Hall  V,  Kimball,  77  111.  161.  partnership  dealings,    and    only    one 

!•  Lacy    v,   Le  Bruce,  6  Ala.  904;  item   remained  unadjusted,   the  diffi* 

Murdock   v.  Caruthers,  21   Ala.   785;  culty  as  to  partnership  would  disap- 

Portland  Bank  v.  Hyde,  11  Me.  196;  pear,  but  that  is  not  the  case  here." 

Banks  v,  Mitchell,  8  Yerg.  (Tenn.)  iii.  Koto  fas  Capital  Stock.  —  In  Grigsby 

9.  Banks  v,  Mitchell,  8  Yerg.  (Tenn.)  v.  Nance,  3  Ala.  347,  it  was  held  that 

III.  an  action  at  law  would  lie  by  one  part- 
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Atftion  bj  iBdmM.  —  If  a  note  made  by  one  member  of  a  firm  to 

the  firm  or  by  the  firm  to  one  of  its  members  is  indorsed,  the 
indorsee  may  sue  thereon  at  law.^  But  an  action  at  law  cannot 
be  maintained  by  a  mere  assignee  of  a  negotiable  instrument 

ner  against  another  on  a  note  given  to  Ilnni    with    Oemaion    Kiuiber.  —  A 

the  former  by  the  latter  in  payment  for  promise  in  writing  by  one  firm  to  pay 

part  of  the  capital  stock  of  the  firm.  a  special  sum  on  a  certain  day  to  the 

Fartnart  Aooiqpfciiig  LudlTidiiaUy  a  bill  order  of  another  firm  which  has  a  corn- 
drawn  on  the  firm  by  another  partner  mon  partner,  is  not  a  promissory  note 
may,  it  seems,  be  sued  at  law  by  the  until  assignment.  But  when  assigned 
drawer.  Neale  v.  Turton,  4  Bing.  149,  by  the  latter  firm,  the  assignee  may  be 
13  E.  C.  L.  383,  but  in  this  case  it  was  regarded,  as  between  himself  and  the 
held  that  a  bill  drawn  on  the  directors  makets,  as  the  real  payee,  and  may 
of  a  company  and  accepted  for  the  di-  maintain  an  action  in  his  own  name 
rectors  would  not  support  an  action  at  against  the  makers.  Murdock  v. 
law  by  the  partner  drawing.  Caruthers,  21  Ala.  785. 

1.    Alabama,  —  Brown     v.     Torver,  IndoneiiiMit  tar  CoUaetion  Only.  —  An 

Minor  (Ala.)  370;  Hazlehurst  v.  Pope,  indorsee  for  collection  may  sue  at  law 

a  Stew.   &    P.  (Ala.)  259;    Smyth  v,  on  a  note  to  which  a  firm  and  one  of 

Strader,  9  Port.  (Ala.)  446;  Murdock  v.  its  members  are  parties  adversely  in- 

Caruthers,  31  Ala.  785.     But  see  Tip-  .terested.     McPherson    v.    Weston,   64 

ton  V,  Nance,  4  Ala.  194.  Cal.  275. 

CaUfomia,  —  McPherson  v,  Weston,  Joint  Admiaistraters.  —  In  Smith    v, 

64  Cal.  375.  Gregory,  75  Mo.  121,  an  administrator 

QmnectUut.  —  Nevins  v.  Townsend,  was  permitted  to  sue  at  law  on  a  note 

6  Conn.  5.  given  to  himself  and  his  co-adminis- 

Maine,  —  Davis  v,    Briggs,   39    Me.  trator  by  a  firm  of  which  the  co-admin- 

404;  Hapgood  V.  Watson,  65  Me.  510;  Istrator  was  one  of  the  partners,  which 

Woodman  v,  Boothby,  66  Me.  389.  note  was  subsequently  transferred  by 

Massachusetts,  — Thayer  v,  Buffum,  the  co-administrator  to  the  plaintiff. 

II    Met.    (Mass.)    398;    Estabrook    v.  After  IMsiolation  of  Firm.  — In  Nevins 

Smith,  6  Gray  (Mass.)  570.  v,  Townsend,  6  Conn.  5,  it  was  held 

Mississippi,  —  Planters'       Bank      v,  that  a  suit  might  be  brought  at  ]aw  by 

Chewning,  5  How.  (Miss.)  413.  the  indorsee  of  a  note  given   by  the 

Missouri.  —  Smith    v,    Gregory,    75  members  of  a  partnership  after  disso- 

Mo.  131 ;  Knaus  v,  Givens,  110  Mo.  58,  lution,  and  payable  to  one  of  the  part- 

criticising  and  distinguishing  Calhoun  v.  ners. 

Albln,  48  Mo.  304;    Young  v.  Chew,  9  TimasfBr  After  Xaturity.  —  It  is  no  ob- 

Mo.  App.  387.  jection  to  an  action  on  a  note  given  by 

New  York,  —  Smith  v.  Lusher,  5  or  to  a  partnership  by  one  of  its  mem- 
Cow.  (N.  Y.)  688;  Sherwood  v.  Barton,  bers  and  indorsed  to  the  plaintiff,  that 
36  Barb.  (N.  Y.)  384.  the  transfer  was  made  after  maturity. 

Vermont.  —  Norton   v.    Downer,    15  Nevins  v.  Townsend,  6  Conn.  5;  Sher- 

Vt.  569.  wood    V.    Barton,    36    Barb.    (N.    Y.) 

Saaion  of  Bole.  —  **  It  is  well  settled  384. 
that  a  note  made  by  a  partnership  to  Colorable  Indonomont.  —  In  Tipton  v. 
one  of  its  own  members,  or  his  order,  Nance,  4  Ala.  194,  it  was  held  that  an 
when  indorsed,  will  enable  the  in-  indorsee  could  not  sue  at  law  on  a  bill 
dorsee  to  maintain  an  action  upon  it.  of  exchange  against  an  indorser  who 
It  is  the  promise  of  all  to  the  order  or  was  a  member  of  a  firm  which  had 
appointee  of  one;  and  when  the  ap-  subsequently  indorsed  the  bill  to  the 
pointment  is  made  by  an  indorsement,  plaintiff,  another  partner,  for  the  pur- 
it  is  a  valid  contract  with  the  indorsee."  pose  of  suit  only,  the  beneficial  interest 
Thayer  v,  Buffum,  11  Met.  (Mass.)  308.  remaining  in  the  partnership. 

Aotion  by  Zadonoo.  —  If  a  partner  in-  Copartner  IndorMO.  —  In. Estabrook  v. 

dorses  a  note  to  his  firm,  and  they  in-  Smith,  6  Gray  (Mass.)  570,  it  was  held 

dorse    it    to    a  third   person,   he  can  that  an  indorsee  could  not  sue  on  a 

maintain  an  action  at  law  against  them  promissory  note  made  by  one  partner 

on  the  indorsement.     Brown  v.  Torver,  to  a  firm,  where  the  indorsee  was  the 

Minor  (Ala.)  370.  other  copartner  in  the  firm. 
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made  or  indorsed  to  a  partnership  by  one  of  the  partners,  or  vice 
versa}- 

After  Diitoliitloii.  —  An  action  at  law  may  be  maintained  on  a 
note  between  a  firm  and  one  of  its  members  after  the  dissolution 
of  the  firm.* 

d.  As  Affected  by  Indorsement  or  Assignment.*  —  The 

payee  of  a  negotiable  instrument  may  maintain  an  action  at  law 
thereon  although  he  has  indorsed  the  instrument  to  another  per- 
son, it  being  presumed  that  it  has  been  returned  by  the  indorsee, 
and  the  payee  remitted' to  his  original  title.* 

Bemoto  Indorser.  —  In  several  cases  it  has  been  held  that  an  action 
at  law  will  not  lie  against  a  remote  indorser  of  a  negotiable  instru- 
ment,^ and  in  the  absence  of  such  a  remedy  at  law  a  suit  in  equity 
may  be  maintained.* 

Afitien  by  Aftignae.  —  It  has  been  held  that  one  who  takes  a  note 
by  assignment  without  a  regular  indorsement  may  maintain  an 
action  thereon  at  law,^  and  in  some  states  it  is  held  that  equity 

1.  Davis  V,   Merrill,   51   Mich.  480;  Proof    of    Ownenhip   UimMeMary.  — 

Hill  V,  McPherson,  15  Mo.  204.  Where  the  payee  of  a  promissory  note 

9.  Lyon  v.  Malone,  4  Port.  (Ala.)  497;  makes  an  indorsement  in  full,  purpon- 

Lacy  V.  Le  Bruce,  6  Ala.  904:  Rowland  ing  to  transfer  the  interest  therein  to  a 

V.  Boozer,  10  Ala.  6go,  in  which  case  third  person,  and  afterwards  comes  to 

one  partner  made  a  promissory  note,  the  possession  of  the  note,  it  is  compe- 

payable  to  a  third   person,  of   which  tent  for    him   to   maintain   an   action 

the  partnership  became  the  beneficial  thereon,   without   producing  extrinsic 

owner,  and   on  a  dissolution  thereof  proof  of  ownership.     Earbee  v.  Wolfe, 

and  a  division  of  its  effects  the  note  9  Port.  (Ala.)  366. 

was  delivered  to  one  of  the  partners  6.  Bowers  v.    Headen,   4   Ind.   318; 

for  collection,  he  to  retain  therefrom  Weaver  v.  Beard,  21  Mo.  155;  Dunlap 

the  share  of  profits  ascertained  to  be  v,  Harris,  5  Call  (Va.)  16;  U.  S.  Bank 

due  him,  and  to  pay  over  the  residue  v,  Weisiger,  2  Pet.  (U.  S.)  331 ;  Mande- 

to  the  treasurer  of  the  company,  and  it  ville  «/.  Riddle,  i  Cranch  (U.  S.)  290; 

was  held  the  partner  receiving  the  note  and  see  Appendix,  Harris  v.  Johnston, 

could  maintain  an  action  thereon  at  law  3  Cranch  (U.  S.)  311.     Contra^  Dunlop 

in  the  name  of  the  payee  for  his  use.  v.  Silver,  i  Cranch  (C.  C.)  27. 

Death  of  Ck»iiimoii  Member.  —  Where  the  6.  Dorse  jr  v,  Hadlock,  7  Blackf.  (Ind.) 

same  person   was  a  member  of  two  113,  in  which  case  it  was  held  that  an 

partnerships,  and  one  made  a  promis-  assignee  would  sue  a  remote  assignor 

sory   note  payable  to  the   other,   the  in  equity.     U.  S.  Bank  v.  Weisiger,  2 

death  of  the  common  partner  removes  Pet.  (U.  S.)  331;  Harris  v.  Johnston,  3 

the  impediment  to  a  suit  at  law,  and  Cranch  (U.  S.)3ii:  Riddle  v,  Mande- 

the  survivors  of  the  payees  can  sue  the  ville,  5  Cranch  (U.  S.)  322. 

survivors  of  the  makers.     Lacy  v,  Le  It  being  held  in  Kentucky  that  an  ac- 

Bruce,  6  Ala.  904.  tion  at  law  could  not  be  maintained  In 

8.  In  PartnenbipttauMS.  —  As  to  juris-  that  state  by  an  indorsee  against  a  re- 
diction  at  law  and  in  equity  where  mote  indorser,  it  was  held  that  recovery 
notes  in  which  a  partnership  and  a  in  such  case  might  be  had  in  equity  in 
member  of  the  firm  are  adversely  in-  the  federal  courts.  U.  S.  Bank  v, 
terested  are  indorsed  or  assigned,  see  Weisiger,  2  Pet.  (U.  S.)  331. 
supra,  c.  In  Partnership  Cases.  7.  Carter    v.   Owens,    41   Ala.    217: 

i.  Pitts  «^.  Kcyser,  I  Stew.  (Ala.)  154;  Nash  v.   Hogan,  45   N.   J.    Eq.    108; 

Carroll  c    Meeks,  3   Port.  (Ala.)  226;  Ogden  ».  Slade,  i  Tex.  13. 

Hemdon  v,  Taylor,  6  Ala.  461 ;  Evans  A  Diitrlbntee  of  a  Becedent'i  Estate,  tc 

V.  Gordon,  8  Port.  (Ala.)  142;  Earbee  whom    a    promissory   note  has    been 

V.  Wolfe,  9  Port.  (Ala.)  366;  Price  v,  allotted  as  part  of  his  share  on  a  divi- 

Lavender,  38  Ala.  389.  sion  of  the  estate,  upon  an  agreement 

863  Volume  XIV. 


Jarisdlctioii.        NEGO  TIABLE  INS  TR  UMENTS.  Amount  laToWed. 

also  has  jurisdiction  in  such  cases,^  but  in  other  states  the  remedy 
in  equity  has  been  denied  if  there  is  a  right  of  action  at  law.' 

AMignM  for  Cnditon.  —  Negotiable  instruments  which  are  trans- 
ferred to  assignees  for  the  benefit  of  creditors,  may  be  recovered 
on  in  equity.* 

2.  Depending  on  Amonnt  Involved.  —  In  actions  on  negotiable 
instruments,  as  in  other  cases,  the  amount  involved  must  be  with- 
in the  jurisdiction  of  the  court.  If  the  amount  is  insufficient  or 
excessive  the  action  will  be  dismissed.^ 

among    the    parties    interested,     may  assignee   or  holder  thereof,   was  not 

maintain  an  action  at  law  on  it.    Car-  intended   to  afifect  the  principle   that 

ter  V,  Owens,  41  Ala.  217.  when  a  court  of  equity  has  once  rightly 

An  Anigiiae  of  a  Von-negotiable  Vote  obtained  cognizance  of  the  controversy 

is  entitled  to  sue  the  maker  at  law  in  and  of  the  parties,  its  power  is  e£fectuu 

the  name  of  the  assignor.     Ogden  v,  for  complete  relief.     Walters  v,  Farm- 

Slade,  I  Tex.  13.  ers*  Bank,  76  Va.  13. 

TimasfBr  by  Widow  Without  Indone-  8.  Biscoe    v.    Sneed,    11    Ark.   104; 

moat.  —  An    action    at  law   lies  on  a  Bacon  v.  Cohea,  12  Smed.  &  M.  (Miss.) 

negotiable  promissory  note  transferred  516;    Lenox  v,  Roberts,  3  Wheat.  (U. 

to  the  holder  by  the  widow  of  the  payee  S.)  373. 

without  indorsement.     Nash  z/.  Hogan,  i.  Thomas  v,  Anderson,  58  Cal.  99; 

45  N.  J.  £q.  108.  Thomas  v.  Miller,  Walk.  (Miss.)  324; 

1.  Kimball  v,  Whitney,  15  Ind.  280;  Ausley  v.  Alderman,  Phil.  L.  (N.  Car.) 
Bacon  v.  Cohea,  12  Smed.  &  M.  (Miss.)  215.  See  generally  article  Amount  in 
516;  Ogden  V.  Slade,  i  Tex.  13.  Controversy,  vol.  i,  p.  702. 

Owner  of  Equity. —  B.  being  the  holder  Serend    Promtios.  —  In    Thomas    v, 

by   transfer  by   delivery,   in  the  year  Anderson,  58  Cal.  99,  it  was  held  that 

1841,  of  a  note  payable  to  the  presi-  the  superior  court  did  not  have  juris- 

dent,  etc.,  of  the  Planters*  Bank,  not  diction  of  an  action  on  an  instrument 

indorsed,  after  a  judgment  of  ouster  of  by  which  several  persons  promised  to 

its  charter  against  the  bank,  filed,  a  bill  pay  respectively  certain  sums,  each  less 

in  equity  against  the  makers,  to  compel  than  the  amount  necessary  to  give  that 

the  payment  of  the  note.     It  was  held  court  jurisdiction,  though  the  total  of 

on   demurrer  to  the  bill  that  by  the  such  sums  exceeded  the  jurisdictional 

transfer  of  the  note  to  him  B.  acquired  amount. 

but  an  equity  in  the  note  which,  upon  Amount  lledacod  by  Oredlts.  —  When 
the  dissolution  of  the  bank,  he  could  the  value  of  a  note  is  reduced  by  in- 
only  enforce  in  a  court  of  equity,  dorsed  credits  to  less  than  $100,  an  ac- 
Bacon  v.  Cohea,  12  Smed.  &  M.  (Miss.)  tion  brought  in  a  County  or  Superior 
516.  Court  on  such  note  may  be  abated  on 

Suit  in  Assignee's  Own  ^ame.  —  The  plea  of  the  defendant,  under  the  North 

assignee  of  a  negotiable  note  may  sue  Carolina  statute,  which  provides  that 

in  equity  in  his  own  name.     Ogden  v,  "  no  action  shall  be  originally  com- 

Slade,  I  Tex.  13.  menced    in    the    County  or   Superior 

2.  Townsend  v.  Carpenter,  11  Ohio  Court  for  any  balance  of  less  value  than 
21;  Brush  V,  Kinsley,  14 Ohio 23;  Wal-  one  hundred  dollars  due  on  any  bond, 
ters  V.  Farmers*  Bank,  76  Va.  12.  promissory  note,  or  liquidated  account 

Bemedyat  Law.  —  *'  It  has  been  de-  signed  as  aforesaid."    Ausley  z/.  Alder- 

cided   in   Townsend   v.   Carpenter,  11  man,  Phil.  L.  (N.  Car.)  215. 

Ohio  21,   that  the  assignee  of  a  note,  Including  Interest. —  In  declaring  on 

not  negotiable,  having  an  equity  only,  a  note  for  fifty  dollars  in  the  Circuit 

may  enforce  payment  in  chancery ;  but.  Court  the  plaintiff  must  declare  also  for 

if  negotiable,   the   holder  having  the  interest  or  the  court  will  not  have  juris- 

legal  interest  must  sue  at  law."     Brush  diction,  when  the  court  has  jurisdiction 

V,  Kinsley,  14  Ohio  22.  only  of  demands  exceeding  fifty  dol- 

The  Virginia  Code,  1873,  chapter  141,  lars.    Thomas  v.  Miller.  Walk.  (Miss.) 

g  19  (Code  1887,  §  2862),  providing  that  324. 

equity  shall  not  have  jurisdiction  of  Jnstioe   of  the    Peaee.  —  Actions    on 

suits  on    bonds,    notes,  etc.,  by    the  negotiable  instruments  cannot  be  main- 
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3.  TTnited  States  Courts  —  Aftignae.  —  tIm  Act  of  CongraM  defining 
the  jurisdiction  of  the  courts  of  the  United  States  contains 
the  following  provision:  "Nor  shall  any  Circuit  or  District 
Court  have  cognizance  of  any  suit,  except  upon  foreign  bills  of 
exchange,  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  or  of  any  subsequent 
holder,  if  such  instrument  be  payable  to  bearer  and  be  not  made 
by  any  corporation,  unless  such  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made."  * 

tained  before  a  justice  of  the   peace  Murray,  4  Cranch  (U.  S.)  46;  MoUan 

when  the  amount  involved  exceeds  the  v.   Torrance,   9  Wheat.    (U.    S.)  537; 

jurisdiction  of  the    justice.     Meis    v.  Coffee  v.  Planters'  Bank,  13  How.  (U. 

Geyer,  4  Mo.  App.  404;  Kearns  v.  Heit-  S.)  183;  Keary  v.  Farmers',  etc.,  Bank, 

man,  104  N.  Car.  332.  16  Pet.  (U.  S.)  89;  Gibson  v.  Chew,  16 

A  Note  Indorsed  to  Justice  for  Collec-  Pet.  (U.  S.)  315;    Morgan  v.  Gay,  19 

tion  cannot  be  sued  upon  before  such  Wall.  (U.  S.)8i;  Rogers  t^.  Linn,  2  Mc- 

justice,  since  by  such  indorsement  he  Lean  (U.  S.)  126;  Welles  v.  Newberry, 

became  the  plaintiff's  agent.     West  v.  4  McLean  (U.  S.)  226;  Small  v.  King, 

Wheeler,  49  Mich.  505.  5  McLean  (U.  S.)  147;  Shuford  t/.  Cain, 

Duebill. — An    instrument    reading:  i  Abb.  (U.  S.)  302;  Campbell  v.  Jor- 

"  Due  B.  one  hundred  and  fifty  dollars,  dan,    Hempst.   (U.   S.)    534.     Compare 

(Signed)  A.,"  is  a  promissory  note,  and  Gregg  c.  Weston,  7  fiiss.  (U.  S.)  360, 

a  justice  of  the  peace  has  jurisdiction  decided  under  the  statute  of  1875. 

thereon.    Brady  v.  Chandler,  31  Mo.  28.  Aliens.  —  When    both     parties    are 

Action  on  Contract  or  Note,  —  An  ac-  aliens,  the  courts  of  the  United  States 
tion  by  the  indorsee  of  a  negotiable  have  no  jurisdiction,  if  it  does  not  ap- 
promissory  note  against  the  indorse r  is  pear  upon  the  record  that  a  suit  might 
an  action  upon  the  contract  which  the  have  been  maintained  in  the  courts  of 
law  implies,  and  not  an  action  upon  the  the  United  States  between  the  original 
note;  and  in  such  an  action  before  a  parties  to  the  note  in  suit.  Montalet  t^. 
justice  of  the  peace,  the  justice  has  no  Murray,  4  Cranch  (U.  S.)  46. 
jurisdiction  where  the  amount  is  in  Diywie  Citiieiiship.  —  Where  the  in- 
excess  of  his  jurisdiction  in  actions  dorsee  of  an  inland  bill  of  exchange 
founded  on  contracts  other  than  bonds  sues  the  drawer  or  acceptor  in  a  Circuit 
or  notes  for  the  payment  of  money.  Court,  it  is  not  enough  to  allege  that 
Meis  V,  Geyer,  4  Mo.  App.  404.  the  plaintiff  and  defendant  are  citizens 

Splitting  Demand,  —  Where  money  of  different  states.  The  payee  must  ap- 
was  collected  by  one  of  two  joint  own-  pear  to  be  a  citizen  of  a  state  other  than 
ers  of  several  notes,  the  other  owner  that  in  which  the  defendant  resides, 
cannot  bring  separate  actions  for  his  Morgan  v.  Gay,  19  Wall.  (U.  S.)  81. 
half  of  each  note  collected  so  as  to  give  Action  Against  Maker  and  Payee.  —  In 
a  justice  of  the  peace  jurisdiction;  the  Dromgoolev.  Farmers'  and  Merchants' 
action,  being  for  money  had  and  re-  Bank,  2  How.  (U.  S.)  241,  the  Circuit 
ceived,  must  be  for  the  aggregate  Court  was  held  to  have  no  jurisdiction 
amount  so  collected  and  due  him.  of  a  suit  brought  by  the  indorsee  of  a 
Kearns  v.  Heitman,  104  N.  Car.  332.  promissory  note  against  both  maker 
In  this  case  it  was  said  that  an  action  and  payee,  where  both  resided  in  the 
might  have  been  maintained  for  the  same  state,  although  the  law  of  that 
half  of  each  note  as  it  was  collected,  state  permitted  such  a  joinder, 
but  when  all  was  paid  the  plaintiff  be-  Against  Bemote  Indorser.  —  To  main- 
came  entitled  to  half  of  the  gross  sum  tain  an  action  in  the  Circuit  Court 
paid,  and,  as  that  exceeded  two  hun-  against  a  remote  indorser  the  plaintiff 
dred  dollars,  a  justice  of  the  peace  had  must  show  that  the  intermediate  in- 
no  jurisdiction.  dorser,  through  whom  he  traces  title, 

1.  Act  of  August  13, 1888;  Rev.  Stat,  could  have  maintained  one.     Mollan  v, 

U.  S.,  Supplement  to  2d  ed.,  vol.  i,  p.  Torrance,  9  Wheat.  (U.  S.)  537. 

612;     Dromgoole    v.    Farmers',    etc.,  Aetion  by  Beoeiver. —  It  has  been  held 

Bank,  2  How.  (U.  S.)  241;  Montalet  v.  that  a  receiver  under  a  Michigan  stat- 
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Tait  of  Vegotiabilltj.  —  What  is  a  negotiable  instrument  under  this 
statute  is  determined  according  to  the  principles  of  the  law  mer- 
chant, and  not  with  reference  to  state  statutes,* 

A  Kagotiable  Inttroment  IndorMd  in  Blank  is  held  to  be  payable  to 
bearer  within  the  terms  of  the  statute  limiting  the  jurisdiction  of 
the  federal  courts.* 

Corporations.  —  By  the  express  provision  of  this  statute,  an 
exception  is  made  in  the  case  of  notes  payable  to  bearer,  executed 
by  a  corporation.* 

Foreign  Biiii.  —  A  bill  drawn  in  one  state  and  payable  in  another 
is  a  foreign  bill  within  the  provision  of  this  statute,  excepting 
foreign  bills  of  exchange  from  its  operation.* 

ute  providing  for  the  voluntary  disso-  and  delivered  for  a  valuable  considera- 

lution  of  banking  corporations,  could  tion,    is,    in    legal  effect,   payable   to 

not    sue    in    the    federal    courts    on  bearer;    and  one  who  buys  it  from  a 

negotiable    instruments    belonging   to  lawful  owner  and  holder,  and  after- 

the  bank  unless  the  bank  itself  could  wards  fills  the  blank  by  writing  his  own 

have  done  so.     Bradford  v.  Jenks,  2  name  therein  as  payee,  which  he  may 

McLean  (U.  S.)  130.  lawfully  do,  is  a**  subsequent  holder  " 

Kon-negotiable  NotM.  —  In  Shuford  v.  within  the  meaning  of  the  phrase  as  it 

Cain,  I   Abb.  (U.  S.)  302,  it  was  held  is  used  in  the  Act  of  Congress  defining 

that  an  earlier  statute  containing  much  the  jurisdiction  of  the  Circuit  Courts  of 

the   same   provisions   and   restrictions  the  United  States,   and   therefore  not 

applied  to  non- negotiable  notes.  entitled  to  sue  in  such  court  upon  such 

BeploYln.  —  An  action  of  replevin  to  a  note,   the  original  holder  and   the 

recover  the  possession  of  negotiable  in-  maker  both  being,  citizens  of  the  same 

struments    ihay    be   maintained   in  a  state.     Steel  v,  Rathbun,  42  Fed.  Rep. 

Circuit  Court  of  the  United  States  by  390. 

the  assignee  of  one  who  could  not  him-  Under    Formor  Statute. —  Before   the 

self  have  sued  in  that  court.     Deshler  Acts  of  March  3,  1887,  and  August  13, 

V.  Dodge,  16  How.  (U.  S.)  622.  1888,  it  was  held  that  notes  payable  to 

1.  Teet  of  Negotiability.  —  **  The  point  bearer  might  be  sued  on  by  a  subse- 

is    whether    the     provision    that    the  quent  holder,    without  regard   to   the 

principal  and  interest  are  payable  with  citizenship  of  the  payee.     Bullard  v. 

exchange  destroys  the  negotiable  char-  Bell,   i  Mason  (U.  S.)  243;  Common- 

acter  of    the   note    according    to    the  wealth  Bank  v.  Wister,  2  Pet.  (U.  S.) 

principles  of  the  law  merchant.     The  318;  Thompson  v.  Perrine,   106  U.  S. 

question  is  not  whether  the  note  may  589;  Bonnafee  v.  Williams,  3  How.  (U. 

1>e  negotiable  under  the  provisions  of  S.)  574;    Halsted  v.  Lyon,  2  KfcLean 

the  state  statute.     The  s tote  legislature  {\J.  S.)  226;  Varner  v.  West,  i  Woods 

may  declare   that  all  instruments  or  (U.  S.)  493. 

contracts  for  the  payment  of  money  are  8.  See  Rev.  Stat.  U.  S.,  Supplement 
negotiable,  and  shall  possess  the  inci-  to  2d  ed.,  vol.  i,  p.  612. 
dents  pertaining  to  negotiable  paper,  Kotee  ^  Corporations  ^doned in  Blank, 
but  that  would  not  change  the  test  of  —  In  Bank  of  British  North  America 
negotiability  fixed  by  the  Act  of  Con-  v.  Barling,  46  Fed.  Rep.  357,  bills  of 
gress  of  1875.  That  test  is  negotiability  exchange  drawn  by  a  corporation,  pay- 
according  to  the  principles  of  the  law  able  to  its  own  order  and  indorsed  in 
merchant,  not  according  to  the  provi-  blank,  were  held  to  be  payable  to 
sions  of  the  state  stotute."  Windsor  bearer  within  the  terms  of  the  statute, 
Sav.  Bank  v,  McMahon,  38  Fed.  Rep.  but  having  been  made  by  a  corpora- 
284.  tion,  the  court  had  jurisdiction  in  an 

9.  Steel   V.   Rathbun,  42   Fed.  Rep.  action  by  a  subsequent  holder. 

390;  Bank  of  British  North  America  v,  4.  Gitiienthip  of  Payee  Immaterial.  —  A 

Barling,  46  Fed.  Rep.  357.  bill  drawn  in  one  state  on  a  person  liv- 

Xaker  and  First  HoldorCitiiene  of  Same  ing  in  another,  and  there  payable,  is 

State.  —  A  promissory  note  payable  "to  to  be  deemed  a  foreign  bill  within  the 

the  order  of ,"   which  was  made  meaning  of  the  act,  and  the  indorsee 
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Preramptioiis  m  to  Jvriidietion.  —  Presumptions  will  not  be  indulged 
which  would  defeat  the  jurisdiction  of  the  federal  courts  in 
actions  on  negotiable  instruments.^ 

Between  Wlukt  Partlee.  —  Under  the  statute  limiting  the  jurisdiction 
of  federal  courts,  the  citizenship  of  the  real  parties  to  the  instru- 
ment determines  the  jurisdiction.* 

Legftl  Owner.  —  And  so  the  citizenship  of  the  legal,  rather  than  of 
the  equitable  owner  governs  the  jurisdiction.* 

Whftt  Contraou.  —  The  statute  restricting  jurisdiction  applies  only 
to  the  original  contract  between  the  parties  to  the  negotiable 
paper.'* 

Indoreee  Soing  Indoner.  —  The  statute  governing  jurisdiction  of 
federal  courts  does  not  apply  to  an  action  by  an  indorsee  against 
his  indorsee* 

is  not  precluded  from  suin^  the  drawer  Min.,  etc.,  Co.  v,  Bradley,  105  U.  S. 

in  a  federal  court  by  the  citizenship  of  175. 

the  payee.    Buckner  v.  Finley,  2  Pet.        Hew  Oontraot.  —  A  corporation  agreed 

(U.  S.)  586.  by  an  instrument  under  its  seal  to  pay 

1.  M'Micken  z/.  Webb,  II  Pet.  (U.  S.)  a  certain  sum  of  money  to  A.  at  a 

25;  Marine,  etc.,  Phosphate  Min.,  etc.,  specified  rate  of  interest,  and  by  an  in- 

Co.  V.  Bradley,  105  U.  S.  175.  dorsement  under  its  seal  on  the  paper. 

Legal  or  Equitable  Owner.  —  Where  it  after  it  matured,  further  agreed,  in 
is  possible  that  the  assignee  of  a  consideration  of  forbearance  to  a  date 
negotiable  instrument,  who  sues  there-  named,  to  pay  a  higher  rate  of  interest 
on  in  a  federal  court,  may  not  be  its  to  bearer.  It  was  held  that  the  in- 
equitable, but  only  its  legal  owner,  no  dorsement  was  a  new  contract  upon  a 
presumption  will  be  indulged  in  that  sufficient  consideration,  and  negotiable, 
the  assignor  was  a  citizen  of  the  same  but.  that  the  lawful  holder  under  it  was 
state  as  the  defendants,  for  the  pur-  not  precluded  from  suing  in  the  Circuit 
pose  of  defeating  the  jurisdiction,  the  Court  by  the  fact  that  A.  was  a  citizen 
fact  not  clearly  appearing.  Marine,  of  the  same  state  as  the  corporation, 
etc..  Phosphate  Min.,  etc.,  Co.  v.  Brad-  Marine,  etc.,  Phosphate  Min.,  etc.,  Co. 
ley,  105  U.  S.  175.  V,  Bradley,  105  U.  S.  175. 

8.  Aooommodation  Faper.  —  In  Gold-  CoUaterml  Contract.  —  In  an  action  on 
smith  V,  Holmes,  36  Fed.  Rep.  484,  a  collateral  contract  between  accom mo- 
Judge  Deady  decided  that  where  a  citi-  dation  indorsers  to  bear  equally  any 
zen  of  Oregon  made  a  negotiable  note  loss  resulting  from  the  indorsement,  it 
payable  to  the  order  of  another  citizen  is  no  objection  to  the  jurisdiction  that 
of  Oregon,  who  gave  no  consideration  the  defendant  was  a  citizen  of  the  same 
for  it,  but  indorsed  it  for  the  maker's  ac-  state  with  the  holder  for  value.  Phil- 
commodation,  and  merely  as  a  surety,  lips  v.  Preston,  5  How.  (U.  S.)  278. 
and  then  delivered  it  to  citizens  of  New  6.  Young  v.  Bryan,  6  Wheat.  (U.  S.) 
York,  who  loaned  money  upon  it  to  the  146;  Mollan  v.  Torrance,  9  Wheal.  (U. 
maker,  the  lenders  of  the  money  were  S.)  537;  Evans  v.  Gee,  11  Pei.  (U.  S.) 
original  parties  to  the  contract,  and  en-  83;  Coffee  v.  Planters*  Bank,  13  How. 
titled  to  sue  upon  it  in  a  United  States  (U.  S.)  183;  Gaylord  v.  Johnson,  5  Mc- 
Circuit  Court.  This  was  approved  in  Lean  (U.  S.)  448;  Dennison  v.  Larned, 
Steel  V.  Rathbun,  42  Fed.  Rep.  391.  6  McLean  (U.   S.)  496;    Campbell  v. 

8.  Citiienehip  of  Ceetnis  Que  Tmst. —  Jordan,  Hempst.  (U.  S.)  534. 
The  capacity  of  the  legal  holder  of  a       Indorier  and  Xakers  Beiidents  of  Same 

promissory  note,  payable  to  bearer,  to  State.  —  An  indorsee  of  a  promissory 

sue  thereon  in  a  Circuit  Court,  is  not  note,  who  resides  in  a  different  state, 

affected  by  the  citizenship  of  his  cestuis  may  sue  in  the  Circuit  Court  his  im- 

que  trusty  for  whose  use   the  suit  is  mediate  indorser,  residing  in  the  state 

brought.      Bonnafee    v,    Williams,    3  in  which  the  suit  is  brought,  although 

How.  ^U.  S.)  574.  that  indorser  be  a  resident  of  the  same 

i.  Phillips  V.  Preston,  5  How.  (U.  state  with  the  maker  of  the  note.    Mol- 

S*)     978;     Marine,    etc.,     Phosphate  Ian  v.  Torrance,  9  Wheat.  (U.  S.)  537. 
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m.  SlXULTASSOVB  AVD  BVCOEBSIYS  BTTITB  — Whm  BoTond  PutiM 

LUUa.  —  The  holder  of  a  negotiable  instrument  may,  at  common 
law,  proceed  at  the  same  time  in  separate  suits  against  each  of 
the  parties  who  may  be  liable,  until  the  debt  is  satisfied.^ 

SeYcnd  InftriiiBMiti  Pftyabl*  \if  Sum  P«non.  —  A  creditor  holding 
several  negotiable  instruments,  payable  by  the  same  person,  may 
maintain  separate  actions  upon  each.  This  is  frequently  done  in 
order  to  bring  the  claims  within  the  jurisdiction  of  a  court  having 
cognizance  of  claims  for  a  limited  amount  only.* 

Aetions  for  Interatt.  —  Where  a  negotiable  instrument  }s  payable 
with  interest  annually  or  semi-annually,  the  holder  may  maintain 
an  action  for  interest  at  the  end  of  each  interest  period,*  and,  by 

Whothar  Xakar  Oonld  Be  Sued  Imnut*  at  the  same  time  "  proceeds  at  the  risk 

teriaL  —  The   rule   was  established  in  of  costs  —  not  only  of  the  loss  of  his 

Young  V,  Bryan,  6  Wheat.  (U.  S.)  146,  own  costs,  but  of  paying  costs,  when 

that  the  Circuit  Court  has  jurisdiction  he  receives  satisfaction  in  one  suit  be- 

of  a  suit  brought  by  the  indorsee  of  a  fore  judgments  are  recovered  in  the 

promissory  note,  who  was  a  citizen  of  other  suits."    To  the  same  efifect,  see 

one    state,   against    the  inddrser  who  Gilmore  v,  Carr,  2  Mass.  171. 

was    a    citizen    of    a    different    state,  2.  New  London  City  Nat.   Bank  v. 

whether  a  suit  could  be  brought  in  that  Ware  River  R.  Co.,  41  Conn.  542;  St. 

court  by  the  indorsee  against  the  maker  Mary*s   Bank  v.  Brooks,    12  Ga.    531; 

or  not.  Buckner   v,   Thompson,    11    111.    563; 

On  Oommon  Counts. —  In  Cofifee  v,  Nickerson  v,  Rockwell,  90  111.  460; 
Planters'  Bank,  13  How.  (U.  S.)  183,  a  Boyle  v.  Grant,  18  Pa.  St.  162;  Plant- 
recovery  was  allowed  on  the  common  ers',  etc..  Bank  v.  Cowing,  2  Nott  & 
counts  against  the  plaintiff*s  immediate  M.  (S.  Car.)  438;  Ferguson  v,  Culton,  8 
indorser  in  an  action  which  would  Tex.  283;  Nathans  v.  Hope,  77  N.  Y. 
otherwise  have  been  within  the  restric-  420,  holding  that  a  recovery  in  one 
tionsof  the  statute  limiting  jurisdiction  suit,  and  satisfaction  of  the  judgment, 
of  federal  courts.  is  not  a  bar  to  the  other  actions. 

1.  Moore  v,  Rogers,  19  111.  347;  Ai  to  SpUtt^  Demands  OeneraUy,  see 
Billingsley  v,  Sute  Bank,  3  Ind.  375;  article  Actions,  vol.  i,  p.  148  et  seq, 
Morrison  v.  Fishel,  64  Ind.  177;  Gil-  BoTeral  Oonponi.  —  Actions  may  be  in- 
more  V,  Carr,  2  Mass.  171;  Porter  v.  stituted  on  several  coupons  detached 
Ingraham,  10  Mass.  88;  Hunter  v.  from  railroad  mortgage  bonds  where 
Hempstead,  i  Mo.  67;  Tarin  v,  Morris,  the  amount  of  each  is  within  the  juris- 
2  Dall.  (Pa.)  115 ;  Lowenstein  v.  Knopf,  diction  of  the  court.  New  London  City 
4  Mo.  App.  594.  Nat.  Bank  v.  Ware  River  R.  Co.,  41 

Against    Kaker    and  Indoner.  —  The  Conn.  542. 

holder  of  a  negotiable  instrument  may  JnstiO(M  of  the  Peace.  —  Where  a  cred- 

maintain  several  actions  at  the  same  itor  has  several  notes  against  the  same 

time  against  the  maker  and  indorser.  debtor,  though  they  be  all  due  and  in 

Morrison  v.  Fishel,  64  Ind.   177;  Gil-  the  same  right,  each  being  within  the 

more  v,  Carr,  2  Mass.   171;  Porter  v,  jurisdiction  of  a  justice  of  the  peace, 

Ingraham,    10    Mass.   88;    Hunter  v,  but  in  the  aggregate  exceeding  that 

Hempstead,  i  Mo.  67.  jurisdiction,  a  suit  may  be  brought  be- 

Jolnt  and  Bereral  Contraoti.  —  It  was  fore  a  justice  of  the  peace  on  each  of 

held  in  Moore  v,  Rogers,   19  111.  347,  them,  or  a  suit  may  be  brought  upon 

that  several   actions   might  be  main-  them  in  the  aggregate  in  the  District 

tained  at  the  same  time  on  a  negotiable  Court.     Buckner  v.  Thompson,  11  III. 

instrument  in  which  the  liability  was  563;  Nickerson  v.  Rockwell,  90  111.  460; 

joint  and  several.  Ferguson  v,  Culton,  8  Tex.  283.    See 

Ooiti  In  Beronl  Aetloni.  —  It  was  held  also  St.  Mary's  Bank  v.  Brooks,  12  Ga. 

in   Porter  v.   Ingraham,   10  Mass.  90,  531. 

that  the  holder  of  a  negotiable  instru-  8.  Smith  v.  Champion,  102  Ga.  92; 

ment  bringing  several  actions  thereon  Kurz  v.  Suppiger,   18  111.    App.  630; 
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what  seems  to  be  the  weight  of  authority,  it  is  held  that  separate 
actions  may  be  maintained  for  the  principal  of  a  negotiable  instru- 
ment, and  for  the  interest  due  thereon.* 

Statutory  Proviiioiui  m  to  Soptntto  Suits.  —  In  some  states  there  are 
statutes  limiting  the  power  of  the  holder  of  negotiable  instruments 
to  maintain  several  actions  thereon.* 

CoDfoiidation.  —  A  court  in  which  several  actions  are  brought  on 
negotiable  instruments,  may  order  them  consolidated  where  there 
are  the  same  parties  in  each  case.'  But  a  consolidation  will  not 
be  ordered  where  one  of  the  notes  in  suit  has  a  different  indorser 

Walker  v.  Kimball,  22  111.  537;  Dulaney  monds  v.  Center,  6  Mass.  18;  Sims  v. 

V.  Payne.  loi  111.  325;  Wehrly  v,  Mor-  McNeil,  10  Humph.  (Tenn.)  500. 

foot,  103  111.  183.  Debts  Seenrod  bj  Kortgage.  —  In  Van- 

Beason  of  Bole.  —  A  promise  to  pay  dewater  v,  McRae,  27  Cal.  596,  it  was 
the  principal  at  one  time  and  the  in-  held  that  the  California  statute  piovid- 
terest  at  another  is  to  be  construed  as  ing  that  there  should  be  but  one  acdoQ 
several  distinct  promises  to  constitute  for  the  recovery  of  any  debt,  or  the  en- 
several  causes  of  action,  and  being  sev-  forcemeat  of  any  right  secured  by 
eral  in  their  origin,  no  subse(}uent  act  mortgage,  was  not  applicable  in  a  case 
can  make  them  one  and  entire.  Ac-  where  a  judgment  had  been  obtained 
cordingly  successive  suits  may  be  against  the  maker  of  a  note,  and  the 
brought  to  recover  successive  instal-  holder  was  suing  the  indorser. 
ments  of  interest  as  they  become  due.  Only  Ono  Action  at  Samo  Term.  —  The 
and  where  a  note  provides  that  if  in-  Indiana  statute  (Rev.  Stat.,  p.  697) 
terest  is  not  paid,  the  principal  sum  providing  that  no  holder  of  a  bill  of  ex- 
shall  immediately  become  due  and  pay-  change  shall  be  permitted  at  any  term 
able,  the  omission  to  pay  an  instalment  of  the  Circuit  Court  to  institute  more 
of  interest  does  not  make  the  principal  than  one  suit  upon  such  bill,  prohibits 
and  interest  an  entire  demand.  Wehrly  the  institution  of  separate  suits  at  the 
V,  Morfoot,  103  111.  183.  same  term  upon  such  bill,  but  not  at 

Action  for  Instalments.  —  Where  a  note  different    terms    of   the    same    court, 

purports  to  be  payable  on  time,  but  Billingsley  v.  State  Bank,  3  Ind.  375; 

was  in  truth  given  to  secure  the  pay-  Morrison  v.  Fishel,  64  Ind.  177. 

ment  of  money  by  instalments,   the  Beeident  and  Vonrecident  Defimdaats. 

payee  having  brought  an  action  on  the  — The  Tennessee  Act  of  1813,  c.  67, 

note  and  taking  a  cognovit  for  the  in-  which  prohibits  the  prosecution  of  sev- 

stalments  due,  cannot  maintain  a  sec-  eral  actions  against  parties  jointly  and 

ond  action  for  default  in  the  payment  severally    liable    for  the  payment  of 

of  subsequent  instalments.     Siddall  v,  money,  does  not  prevent  the  holder  of 

Rawcliffe,  i  M.  &  Rob.  263.  a    note    executed  by  several   persons 

1.  Dulaney  v.   Payne,   loi  111.  325 ;  from  prosecuting  his  action  by  attach- 

Andover  Sav.  Bank  v,  Adams,  i  Allen  ment  against  nonresidents,  and  by  sum- 

(Mass.^  28;  Sparhawk  v.  Wills,  6  Gray  mons  against  those  who  can  be  served 

(Mass.)  163.     Contra^  Howe  z'.  Bradley,  personally  with  process,  at  the  same 

19  Me.  31.  time.    Sims    v.    McNeil,    10  Humph. 

Separate  Action  finr  Attorney's  Fee.  •—  (Tenn.)  500. 

Where  a  stipulation  for  an  attorney's  8.  Rumsey  v.   Wynkoop,   i    Yeates 

fee  provides  that  it  may  be  recovered  (Pa.)  5;  Boyle  v.  Grant,  18  Pa.  St.  162; 

either  in  an  action  on  the  note,  or  a  sep-  Planters*,  etc..  Bank  v,  Cohen,  2  Nott 

arate  action,  a  separate  action  may  be  &  M.  (S.  Car.)  440.    See  in  general  ar- 

maintained  even  by  an  assignee  to  re-  tide  Consolidation  of  Actions,  vol. 

cover  such  fee.     Dorsey  v,  Wolff,  142  4,  p.  673. 

111.  589.  OonsolidAtion  on  Appeal.  —  It  was  held 

S.  For  cases  construing  such  statutes,  in  Boyle  v.  Grant,  18  Pa.  St.  162,  that, 

see  Vande water  v,  McRae,  27  Cal.  596;  while  the  payee  of  several  promissory 

Billingsley  v.  State  Bank,  3  Ind.  375;  notes  might  maintain  a  suit  before  a 

Morrison  v.  Fishel,    64    Ind.  177;   Si-  justice  of  the  peace  on  each  of  the 
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from  the  others,  *  where  it  does  not  appear  that  the  defenses  in 
each  case  are  the  same,*  nor  where  the  amount  involved  if  the 
actions  were  consolidated  would  exceed  the  jurisdiction  of  the 
court.* 

IV.  FoBM  07  AcTiov  —  1.  At  Common  Law  —  a.  Assumpsit.  — 
The  common-law  action  of  assumpsit  lies  for  the  breach  of  a 
simple  contract.  It  is  therefore  a  proper  form  of  action  by  which 
the  liability  of  a  maker,  drawer*  indorser,  acceptor,  surety,  etc., 
of  a  bill,  note,  or  check  may  be  enforced  by  the  party  to  whom 
such  liability  accrues.* 


notes,  on  appeal  from  such  justice  the 
court  might  consolidate  the  suits. 

1.  Planters',  etc..  Bank  v,  Cohen,  2 
Nott  &  M.  (S.  Car.)  440- 

8.  Worley  v.  Glentworth,  lo  N.  J.  L. 


Missouri,  —  Ripley  Nat.  Bank  v, 
Latimer,  64  Mo.  App.  331. 

New  Hampshire.  —  Blodgett  v,  Jack- 
son, 40  N.  H.  21;  Chamberlln  v. 
Perkins,    55    N.     H.    237;    Edgerton 


241,  in  which  case  the  notes  were  made    v,  Brackett,  11  N.  H.  218;    Howland 
at   different   dates,    and    matured    at    v,  Spencer,  14  N.  H.  580;  Johnson  v. 


different  times. 

8.  Parrott  v.  Green,  i  McCord  L.  (S. 
Car.)  531;  Planters',  etc..  Bank  v. 
Cowing,  2  Nott  &  M.  (S.  Car.)  433. 

4.  See  in  general  article  Assumpsit, 
vol.  2,  p.  987. 


Crane,  16  N.  H.68;  Martin  v,  Farnum, 
24  N.  H.  194;  Tenney  v,  Sanborn,  5  N. 
H.  557;  Rushworth  v.  Moore,  36  N.  H. 
188;  Wilson  V.  George,  10  N.  H.  446. 

New    York,  —  Ainslie  r.   Wilson,   7 
Cow.  (N.  Y.)  662;  Cottrell  v.  Conklin, 


In  the  following  cases  assumpsit  was  4  Duer  (N.  Y.)  45;   Arnold  r.  Crane,  8 

recognized  rather  than  strictly  decided  Johns.  (N.  Y.)  79;  Butler  v,  Wright,  20 

to  be  a  proper  form  of  action:  Johns.  (N.   Y.)   367;    Cayuga  County 

Alabama,  —  Hightower    v.     Ivy,    2  Bank  v.  Warden,  6  N.  Y.  19;    Wright 

Port  (Ala.)  308;    Kirkpatrick  v.  Beth-  v.  Butler,  6  Wend.  (N.  Y.)  284;    Mc- 

any,  i  Ala.  201;  Murdock  v,  Caruthers,  Clellan  v,  Anthony,  i  Edm.  Sel.  Cas. 

21  Ala.  785.  (N.   Y.)  284;    Burdick    v.    Green,    15 

Connecticut  —  Eagle  Bank  v.  Smith,  Johns.  (N.  Y.)  247, 18  Johns.  (N.  Y.)  14; 

5  Conn.  71.  Cruger  v,  Armstrong,  3  Johns.   Cas. 

Illinois.  —  Giddlngs  v,  McCumber,  51  (N.  Y.)  5  •  Hays  v,  Phelps,  x  Sandf .  (N. 

111.  App.  373.  Y.)  64;    Pierce  ».  Crafts,  12  Johns.  (N. 

Indiana,  —  Bush   v,   Seaton,   4  Ind.  Y.)  90;     Butler   v,    Rawson,   i    Den. 

522.  (N.  Y.)  105;   Throop  v,  Cheeseman,  16 

Kentucky,  —  Anderson  v,  Anderson,  Johns.  (N.  Y.)  264;    Smith,  v.  Smith,  2 

4  Dana   (Ky.)  352;    Breckenridge    v,  Johns.  (N.  Y.)  235;  Olcott  v.  Rathbone, 

Shrieve,  4  Dana  (Ky.)  375.  5  Wend.  (N.  Y.^  490. 

Maryland,  —  Hopkins    v.    Kent,    17  North  Carolina,  —  Smith   v,   Bryan, 

Md.  113;    Bowie  v,  Duvall.  i  Gill  &  J.  ti  Ired.  L.  (N.  Car.)  418. 

(Md.)  175;  Merrick  v.  Bank  of  Metropo-  Ohio,  —  Mitchell  v,  McCabe,  10  Ohio 

lis,  8  Gill  (Md.)  59;  Penn  v.  Flack,  3  405. 

Gill  &  J.  (Md.)  369.  Oregon,  —  Cogswell    v,    Hayden,     5 

Massachusetts,  —  Gibbs  v,  Bryant,  x  Oregon  22. 

Pick.  (Mass.)  xi8;    Cole  v.  Cushing,  8  Pennsylvania,  —  Elkinton    v,   Fenni. 

Pick.  (Mass.)  48;    Barker  z^.  Parker,  10  more,    13   Pa.   St.    173;    Dil worth    v. 

Gray  (Mass.)  339;    Payson    v,    Whit-  Hirst,  i  Phila.  (Pa.)  206,  8  Leg.  Int. 

comb,  15  Pick.  (Mass.)  2x2;  Ramsdell  (Pa.)  xxi;  Leldy  v,  Tammany,  9  Watts 

V,  Soule,  12  Pick.  (Mass.)  126;  Randall  (Pa.)  353;  Pleissv.  Maule,  2  Miles  (Pa.) 

V,  Rich,  XI  Mass.  494;    State  Bank  v.  186. 

Hurd,  X2  Mass.  X7x;  Ellsworth  v.  South  Carolina,  —  Haviland  v,  Sim- 
Brewer,  XX  Pick.  (Mass.)  3x6;  Wild  ons,  4Rich.  L.(S.Car.)338;  Matthewes 
V,  Fisher,  4  Pick.  (Mass.)  421.  v,  Fogg,  x  Rich.  L.  (S.  Car.)  369. 

Michigan,  —  Brown  v,  McHugh,  35  Tennessee,  —  Irby     v,     Brigham,    9 

Mich.  52;   Port  Huron,  etc.,  R.  Co.  v.  Humph.  (Tenn.)  750;   Bachus  v.  Rich- 

Potter,  55  Mich.  627.  mond,  5  Yerg.  (Tenn.)  X09;  Turpin  v, 

Mississippi,  —  Phipps     v,     Nye,     34  Williams,  i  Sneed  (Tenn.)  397. 

Miss.  330.  Utah,  —  Miller  v,  Zeigler,  3  Utah  17. 
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On  What  instnimentB.  —  In  the  absence  of  statute  assumpsit  will 
not  lie  on  a  promissory  note  under  seal.  But  in  several  states 
this  common-law  rule  has  been  modified  by  statute,  and  now 
assumpsit  will  lie  where  formerly  the  action  was  debt  or 
covenant.*  Nor  will  assumpsit  lie  on  a  special  agreement  to 
guarantee  a  note.*  It  is  available,  however,  on  a  note  payable 
in  bank  notes,'  on  a  note  containing  a  condition,*  on  an  instru- 
ment payable  in  articles  and  not  in  money,*  on  a  non-negotiable 

Vermont.  —  Austin  v.  Burlington,  34  1.  Avery  v.  Latimer,  i  West.  L.  J. 

Vt.  506;  Chase  z/.  Burnham,  13  Vt.  447;  (Ohio)  310;    January  w.   Goodman,    i 

Brigham  v.  Hutchins,  27  Vt.  569;    U.  Dall.  (U.  S.)  208,  in  which  case  it  was 

S.  Bank  v.  Lyman,  20  Vt.  666;  Malley  held  that  assumpsit  would  not  lie  on 

V.  Weinman,  48  Vt.    180;  Johnson   v.  an  instrument  said  to  be  a  promissory 

Catlin,  27  Vt.  87;  Vaughn  v.  Rugg,  52  note,  but  concluding  with  the  words 

Vt.  235;  Sanford  v.  Norton,  14  Vt.  228.  **  as  witness  my  hand  and  seal,"  and 

Virginia.  —  U.  S.  Bank  v.  Jackson,  actually  sealed.     To   the  same  effect 

9  Leigh  (Va.)  221;    Murray  v.  Garret,  3  sec  Pierce  v.  Lacy,  23  Miss.  193;  Avery 

Call  (Va.)  373;  Peasley  V.  Boatwright,  v.  Latimer,  i  West.  L.  J.  (Ohio)  3*0. 

2  Leigh  (Va.)  195.  Compare  Campbell  v.  Jordan,  Hempst. 

United  States.  —  Frazer  v.  Carpenter,  (U.   S.)    534.     See   in    general    article 

2  McLean  (U.  S.)236;  Campbell  v.  Jor-  Assumpsit,  vol.  2,  p.  989. 

dan,  Hempst.  (U.  S.)  534;  Benjamin  v,  Indonement  of  Sealed  Note.  —  In  Gist 

Tillman,  2  McLean  (U.  S.)  213;  Moore  v,  Drakely,   2  Gill  (Md.)  330,  it  was 

V.  Metropolis  Bank,  13  Pet.  (U.  S.)302;  held  that  assumpsit  would  lie  on  an 

Page  V,  Alexandria  Bank,  7  Wheat.  (U.  indorsement,  in  blank  of  the  note,  al- 

S.)  35;    Raborg  v.    Peyton,  2   Wheat,  though  the  note  was  executed  by  the 

(U.  S.)  385;    Riddle  v.  Mandeville,   i  corporation  under  its  seal.     The  action 

Cranch  (C.  C.)  95.  was  held  not  to  be  upon  the  sealed  in- 

England,  —  Hodges     v.    Steward,    i  strument,  but  upon  the  contract  con- 

Salk.    125 :    Thompson    v.    Morgan,   3  tained  in  the  indorsement. 

Campb.  loi;  Master  z'.  Miller,  4  T.  R.  TTneealed  Writings  Kade  Speoialtlee. — 
339;  Bennett  v.  Farnell,  i  Campb.  130;  ^  In    Anderson    v.    Anderson,  4    Dana 

Bentley  v.  Northouse,  I   M.  &  M.  66,  (Ky.)  352,  it  was  held  that  assumpsit 

22  E.  C.  L.  251;  Grant  v,  Vaughan,  3  would  lie  on  a  written  acceptance  of  a 

Burr.  1516;  Dimsdale  v,  Lanchester,  4  bill  of  exchange,  it  being  considered 

Esp.  N.  P.  201;  Israel  t'.  Douglas,  I  H.  that    the    statute   raising  certain    un- 

Bl.  239;  Starke  v.  Cheeseman,  i  Salk.  sealed  writings  to  the  dignity  of  special- 

128;    Smith  V,    Kendall,  6  T.  R.   123;  ties  did  not  apply  to  such  an  acceptance. 

Pownal  V,  Ferrand,  6  B.  &  C.  439,  13  2.  Richardson  v.  Smith,  8  Johns.  (N. 

E.  C.  L.  230;  Tatlock  v,  Harris,  3  T.  R.  Y.)  439. 

174;  Murray  v.  East  India  Co.,  5  B.  &  8.  Throop  v,  Cheeseman,  16  Johns. 

Aid.  204,  7  E.  C.  L.  66;   Waynam  v,  (N.  Y.)264;  Deberry  z/.  Darnell,  5  Yerg. 

Bend,     i    Campb.    175;     Wharton    v,  (Tenn.)45i. 

Walker,  4  B.  &  C.  163,  10  E.  C.  L.  302.  4.  Payson  v,    Whitcomb,    15    Pick. 

Beelaring  Speoially.  —  It  was  held  in  (Mass.)  212,  where  the  condition  was 

Butler  V.  Rawson,  i  Den.  (N.  Y.)  105,  that  the  payee  assign  a  certain  mort- 

that  assumpsit    would    not  lie  on    a  gage  to  the  maker  of  the  note.     But 

promissory     note     where     the    word  see  McClellan  v,  Anthony,  i  Edm.  Sel. 

*'  surety  "  was  added  to  the  signature  Cas.  (N.  Y.)  284,  where  it  was  held  that 

of  one  of  the  makers,  on  the  ground  an  order  was  not  conditional  although 

that  where  the  defendant's  character  it  contained  a  provision   that  the  ac- 

as  surety  appears  on  the  face  of  the  in-  ceptor  should  deduct  the  sum  stated  in 

strument  the  plaintiff    must    declare  the  order  from  the  amount  due  to  the 

specially.  acceptor  from  the  drawer. 

Ai  to  What  Will  Support  the  Action  of  5.  Hassell    v.   Hoit,   17   N.    H.    39; 

Aenimpeit  in  such  cases,  see  Am.  and  Chamberlain  v.  Perkins,  55  N.  H.  237; 

Eng.  Encyc.  of  Law  (2d  ed.),  vol.  4,  p.  Crandal  v.  Bradley,  7  Wend.  (N.  Y.) 

bS,  l\i\^  Bills  0/ Exchange  and  PromiS'  311;    Stever  v,   Lamoure,    Hill   &   D. 

sory  Notes,  Supp.  (N.  Y.)  352;    Taplin  ^^  Packard, 
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note  *  for  the  recovery  of  money  paid  for  a  counterfeit  bill  *  or  c^ 

forged  note  or  indorsement,'  or  for  one  which  is  void  for  want  of 

a  stamp,^  and  where  the  holder  of  a  note  surrenders  it  upon  a 
consideration  which  fails.* 

AMonnt  Stotad.  —  In  several  cases  it  has  been  held  that  a  recovery 
may  be  had  on  a  negotiable  instrument  under  a  count  in  assumpsit 
on  an  account  stated.* 

8  Barb.  (N.  Y.)  220,  disapproving  a  die-  bankruptcy  proceedings.  Egbert  v. 
lum  to  the  contrary  in  Douglass  v.  McMichael,  9  B.  Mon.  (Ky.)  44. 
Wilkeson,  6  Wend.  (N.  v.)  646;  Elkin-  Inrtmment  Held  as  Beenrity.  — In 
ton  V.  Fennimore,  13  Pa.  St.  173.  But  Sheltcn  v.  Darling,  2  Conn.  435,  it  was 
see  Saxton  v,  Johnson,  10  Johns.  (K.  said  "  While  a  party  holds  an  instru- 
Y.)  41S.  ment  as  a  security  for  his  debt,  he 
Vote  Fayable  in  Land.  —  In  Smith  v.  cannot  resort  to  the  action  of  indebi^ 
Smith,  2  Johns.  (N.  Y.)  235,  an  action  tatus  assumpsit^  for  money  had  and  re- 
ef assumpsit  by  the  payee  against  the  ceived;  for  the  express  written  contract 
maker  of  a  note  was  sustained,  al-  extinguishes  the  implied  one." 
though  the  note  was  payable  in  land  at  A  Vote  Vot  Due  cannot  be  made  the 
a  certain  price  per  acre.  basis  of  an  action  of  assumpsit  against 

1.  Fitch  V.  Bogue,  19  Conn.  291.  the  maker.     Child  v.  Eureka  Powder 
In  Port  Huron,  etc..  R.  Co.  v.  Pot-  Works.  44  N.  H.  354. 

ter,  55  Mich.  627,  a  recovery  on  the  OonTersion   of  Vote   by   Xaker.  —  In 

common  counts  was  permitted  in  an  Tucker  v,  Jewett,  32  Conn.  563,  it  was 

action  on  a  railroad  aid  note  condi-  said  that  trover  was  the  proper  remedy 

tioned  on  the  completion  of  the  railroad  where  a  promissory  note  was  delivered 

to  a  certain  point.  by  the  payee  to  the  maker  to  be  held 

2.  Watson  v,  Cresap,  i  B.  Mon.  as  a  mere  deposit,  and  was  converted 
(Ky^  196;  White  v.  Green.  5  Jones  L.  by  the  maker,  but  a  recovery  was 
(N.  Car.)  47.  allowed  on  a  general  count  in  assump- 

Fayment    in    Connterfeit    Bills.  —  In  sit,  "  probably  on  the  ground  that  the 

Young  V.  Adams.  6  Mass.   182.  it  was  note   might  be   left  out  of  view  and 

held  that  the  payee  of  a  note  might  re-  judgment  might  be  given  on  the  origi- 

cover  against  the  maker  in  an  action  nal  cause  of  action.     But  it  does  not 

for  money  had  and  received  on  a  note  appear  what  the  original  cause  of  action 

payable  in  foreign  bills,  althougii  the  was,  that  is,  what  the  transaction  was 

maker  had  already  paid   the   note  in  in  consideration  of  which  the  note  was 

such  bills,  it  being  discovered  that  one  given.     It  is  by  no  means  a  uniform 

of  the  bills  paid  was  a  counterfeit.  rule  that  general  assumpsit  will  lie  for 

8.  White  V.  Green,   5  Jones  L.  (N.  the  original  consideration  of  a  note. 

Car.)  47;  Ancher  v.  Bank  of  England,  It  may  have  been  given  in  compromise 

2  Doug.  638,  in  which  case  there  was  a  of  a  tort,  as  for  a  libel  or  an  assault 

recovery,  for  money  had  and  received,  *and   battery."      See    also    Arnold    v. 

by  the  drawer  of  a  bill  of  exchange  Crane,  8  Johns.  (N.  Y.)  79. 

whose  agent  had  paid  it  to  one  holding  6.  Johnson  v.  Johnson,  Minor  (Ala.) 

under  a  forged  indorsement,  against  263;    Catlin   v.   Gilders,   3    Ala.    536; 

such  indorsee.  Hopper  v,  Eiland,  21  Ala.  714;  Raborg 

4.  Tyte  v.  Jones,  1  East,  58  note  a.  v,  Peyton,  2  Wheat.  (U.  S.)  385;  Wag- 

6.  Gray    v.   Gray,    2    J.    J.    Marsh,  staffe  v,  Boardman,  9  D.  &  R.  248,  22 

(Ky.)2i.  E.  C.  L.  388;    Burmester  v,   Hogarth, 

Failure  of  Coniiderfttion.  —  The  maker  11  M.  &  W.  97. 
of  a  note  cannot  sustain  assumpsit  for  Payee  Against  Xaker.  —  The  payee 
money  had  and  received  against  the  may  recover  against  the  maker  of  a 
payee,  when  the  consideration  for  promissory  note  under  a  common  count 
which  the  note  is  given  fails.  Dean  v,  on  an  account  stated.  Catlin  v.  Gild- 
Mason,  4  Conn.  428.  ers,  3  Ala.  536. 

Against    Biiohar^ed    Bankrnpt.  —  An  Indorsee    Against    Indoner.  — '' Evi- 

action  of  assumpsit  is  the  proper  rem-  dence  of  an  existing  debt  is  sufficient 

edy  to  enforce  a  promise  made  by  a  to  support  a  count'  upon  an  account 

discharged    bankrupt    to    pay  a  note  stated.     The  circumstance  of  the  de- 

from  which  he  was  discharged  by  his  fendant    in    this    instance    not   being 
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b.  Covenant.  —  A  sealed  instrument  is,  at  common  law,  the 
basis  of  the  action  of  covenant.  But  where  the  use  of  a  seal  has 
been  abrogated,  or  where  writings  without  a  seal  have  been  placed 
on  the  same  footings  as  sealed  instruments,  it  seems  that  a  bill  or 
note  may  be  sued  on  in  this  form  of  action.* 

c.  Debt.  —  The  distinguishing  feature  of  the  action  of  debt 
consists  in  the  fact  that  it  lies  for  the  recovery  of  money  or  its 
equivalent  in  sums  certain.  It  is  therefore  an  appropriate  remedy 
at  common  law  to  recover  upon  a  bill  or  note.*  Thus  the  action 
has  been  held  to  lie  by  the  payee  of  a  bill  of  exchange  against  the 
drawer,'  by  an  indorsee  against  the  drawer,*  by  the  drawer 
against    the    acceptor,*   by  the  payee   against    the   acceptor,* 

an  original  party  to  the  bill  makes  no  109;    Brown  v.  Hall,  2  A.  K.  Marsh, 

difference,  for  his  indorsement  of  the  (Ky.)  600;    Camp  v.  Owego  Bank,  10 

bill  created  a  debt  from  him  to  the  in-  Watts  (Pa.)  130;  Sharpe  v.  Fowlkes,  7 

dorsee.     Besides,  his  acknowledgment  Humph.  (Tenn.)  512;    Raborg  v.  Pey- 

of  an  existing  debt,  and  his  promise  to  ton,  2  Wheat.  (U.  S.)  385;    Bishop  v. 

pay  it,  created  a  privity  of  contract  be-  Young,  2  B.  &  P.  78. ;  Hatch  w.  Trayes, 

tween  him  and  the  plaintiff,  independ-  11  Ad.   &  El.   702,  39  £.   C.  L.   207. 

ently    of    the     bill,    and    was    good  But  see  Hard's  Case,  i  Salk.  23. 

evidence  to  support  the  count  upon  an  4.  Home  t/.  Semple,  3  McLean  (U. 

account  stated."     Wagstaffe  v.  Board-  S.)  150;    Stratton  v.  Hill,  2  Chit.  Rep. 

man,  9  D.  &  R.  248,  22  E.  C.  L.  388.  126,  18  E.  C.  L.  274.     Contra,  when  by 

See  also  Burmester  v.  Hogarth,  ii  M.  an  indorsee  in  blank,  see  Lewin  v.  Ed- 

&  W.  97,  in  which  case  the  bill  was  in-  wards,  9  M.  &  W.  720. 

dorsed  in  blank  by  the  defendant,  who  5.  Camp  v.  Owego  Bank,  10  Watts 

was  the  payee,  and  in   which  case  it  (Pa.)  130;    Regnault  v.  Hunter,  4  W. 

was  said:    "Although  the  indorsement  Va.  257;  Priddy  v,  Henbrey,  i  B.  &  C. 

of  the  bill,  in  an  action  by  the  indorsee  674,  8  E.  C.  L.  284;    Hatch  v.  Trayes, 

against  the   indorser,    may    be  prima  11  Ad.  &  El.  702,  39  E.  C.  L.  207. 

facie  evidence  of  an  account  stated,  yet  Value      BaooiTed. —  In      Hatch      v. 

on  the  facts  in  proof  in  this  case,  that  Trayes,  11  Ad.  &  El.  702,  39  E.  C.  L. 

prima  facie  evidence  was  rebutted."  207,  it  was  held  that  debt  would  lie  by 

Conditional  Note.  —  In  Hopper  v,  the  drawer  of  a  bill  of  exchange  against 
Eiland,  21  Ala.  714,  it  was  said  that  a  the  acceptor,  although  the  instrument 
conditional  note  when  condition  has  did  not  contain  the  words  "  value  re- 
been  performed  can  be  given  in  evi-  ceived,"  since  "  those  words  express 
dence  on  an  account  stated,  but  it  was  only  what  the  law  must  imply  in  each 
held  that  the  paper  involved  in  that  case  from  the  nature  of  the  instrument, 
case  was  not  entitled  to  be  received  in  and  the  relation  of  the  parties  apparent 
that  character.  upon  it." 

1.  See  generally  article  Covenant,  6.  Illinois.  —  Dunlap     v,     Bucking- 

vol.  5,  p.  345.  ham,  16  111.  iii. 

Aotion  of  Corenant  and  Lex  Fori.  —  In  Kentucky,  —  Anderson  v.  Anderson, 

U.  S.  Bank  v.  Donnally,  8  Pet.  (U.  S.)  4  Dana  (Ky.)  352. 

361,  it  was  said:    "  No  one  will  pre-  Tennessee.  — Planters',  Bank  v.  Gal- 
tend  that  because  an  action  of  cove-  loway,  11  Humph.  (Tenn.)  342. 
nant    will    lie    in    Kentucky    on    an  Virginia.  —  Hollingsworth    v.    Mil- 
unsealed  contract  made  in  that  state,  ton,  8  Leigh  (Va.)  50,  by  statute, 
therefore  a  like  action  will  lie  in  an-  iVest  Virginia.  —  Regnault  v,  Hun- 
other    state    where  covenant    can    be  ter,  4  W.  Va.  257,  under  a  statute, 
brought  only  on  a  contract  under  seal."  United  States.  —  Frazer  f .  Carpenter, 

8.  See  article  Debt,  vol.  5,   p.  899.  2  McLean  (U.  S.)  237:  Raborg  v.  Pey- 

C37w/ar^Peasleyv.  Boat  Wright,  2  Leigh  ton,   2  Wheat.  (U.  S.)  385;   Home  v, 

(Va.)  195;  Welsh  v.  Craig,  i  Stra.  680;  Semple,  3  McLean  (U.  S.)  150. 

Lindo  V.  Gardner,  i  Cranch  (U.  S.)  343;  England.  —  Hatch  v.  Trayes,  11  Ad. 

Muldrow  V.  Caldwell,  7  Mo.  563.  &  El.  702,  39  E.  C.  L.  207. 

8.  Dunlap  v.   Buckingham,    16    III.  Compare     Wilson     v.     Crowdhill,    2 
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by  an  indorsee  against  the  acceptor.*     In  case  of  a  promissory 

note    it    has  been    held    that  the    action   of  debt   would    lie 
by     the     payee    named    in    such    note    against    the    maker,* 

Munf.  (Va.)  302;    Smith  v,  Segar,  3  1.  Raborg  v.  Peyton,  2  Wheat.  (U. 

Hen.   &   M.   (Va.)  394;     P.  nonymous,  S.)  385,  where  the  biU  is  expressed  to 

Hard  res  485.  be  for    value    received;    Regnault  v. 

BoMon  of  Bnla.  — "  It  is  true,  that  Hunter,  4  W.  Va.  257,  which  case  was 

the    consideration    of    the    acceptor's  decided  under  section  12,  chapter  144, 

promise  proceeds,  immediatelpr,  from  of  the  code  of  Virginia,  providing  that 

the  drawer,  but  his  promise   is  made  "an  action  of  debt  may  be  maintained 

directly  to  the  payee  or  other  holder  of  upon  any   note  or  wriiing  by  which 

the  bill;  the  legal  effect  is,  that  the  ac-  there  is  a  promise,  undertaking,  or  ob- 

ceptor  promises  to  pay  the  payee  if  he  ligation  to  pay  money,  if  the  same  be 

be  the  holder,  or  the  indorsee  if  he  be  signed    by    the    party    who  is  to  be 

the  holder.     In  no  sense  is  the  under-  charged  thereby,  or  his  agent;  "  Vow- 

laking  of    the  acceptor    collateral    to  ell  v.  Alexander,  i  Cranch  (C.  C.)  33, 

that  of  the  drawer;  on  the  contrary,  the  in  which   case   it  was  held  that  debt 

converse  of    this    is   true.      He  does  would  lie  by  an  indorsee  against  the 

not  undertake  to  pay  the  debt  of  the  acceptor  of  an  inland  bill  of  exchange 

drawer,    but    by    his    acceptance    he  in  Virginia.     Compare   Powell   v.  An- 

makes  the  debt  his  own  as  a  principal  cell,  3  M.  &  G.   171,  42  E.  C.  L.  97; 

debtor,  and  the  drawer  is  only  liable  Cloves  v.  Williams,  3  Bing.  N.  Cas. 

in   case  of  his  failure  lo  pay  on  de-  868,  32  £.  C.  L.  360. 

mand,   at    the    maturity    of  the   bill.  8.  Arkansas.  —  Bentley  v.  Dickson, 

Now,  upon  principle,  it  is  difficult  to  i  Ark.  165. 

see  any  reason  why  the  action  of  debt  Illinois.  —  Dunlap    v,   Buckingham, 

should   not   lie  in   such  case;   the  ac-  16  111.  iii. 

ceptor  being  a  principal  debtor,  liable  Kentucky.  —  Brown  v.  Brown,  10  B. 

upon  an  express  and  direct  undertaking  Mon.  (Ky.)  247;  Stephens  v.  Crostwait, 

to  pay  a  sum  certain.*'     Planters' Bank  3  Bibb  (ky.)  222;  Bradford  v.  Ross,  3 

V.  Galloway,  11  Humph.  (Tenn.)  342.  Bibb  (Ky.)  238  (the  payee  had  taken  up 

For  Valus  BaoeiTSd.  —  That  an  action  the  note  in  this  case), 

of  debt  will  lie  by  the  payee  of  the  bill  Maine.  —  De   Proux  v.  Sargent,    70 

of    exchange    against    the    acceptor.  Me.  266. 

where  it  is  expressed  to  be  for  value  Missouri,  —  Warne  v.  Hill,  7  Mo.  40, 

received,   see   Frazer  f/.   Carpenter,  2  under  a  statute. 

McLean  (U.  S.)  237;  Raborg  v,  Peyton,  North  Carolina.  — Gardner  v.  Clark, 

3  Wheat.  (U.  S.)  385  i  Murph.  (N.  Car.)  283. 

Where    it  was    objected    that    debt  Pennsylvania,  —  Camp     v.     Owego 

would   not  lie  on  instruments  which  Bank,  10  Watts  (Pa.)  130. 

were  not  expressed  to  be  for  "  value  Tennessee.  —  Bloomfield  v.  Hancock, 

received"   it   was    said   in    Hatch    v.  1  Yerg.  (Tenn.)  loi;  Young  v.  Hawk- 

Trayes,  11  Ad.  &  El.  702,  39  E,  C.  L.  ins,  4  Yerg.  (Tenn.)  171;    Plummer  v. 

207,  by  Lord  Denman:   **  The  counsel,  Keaton,  9  Yerg.  (Tenn.)  27. 

who  contended  that  the  actions  were  fVest  Virginia,  —  Keller  v.  McHuff- 

not    maintainable     for    want    of    the  man,  15  W.  Va.  64. 

words     •  value      received,'     admitted  United  States.  —  Raborg  v.  Peyton,  2 

that  if  those  words  had  been  inserted.  Wheat.    (U.    S.)    385;     Childress    v. 

the  plaintiff    ♦    ♦    ♦    must  have  sue-  Emory,  8  Wheat.  (U.  S.)  642,  where 

ceeded.     But  we  are  of  the  opinion  that  the  action   was  against  the    maker's 

those  words  express  only  what  the  law  executor.     Compare  Lindo  v,  Gardner, 

must  imply  in  each  case,  from  the  na-  i  Cranch  (U.  S.)  344. 

ture  of  the  instrument  and  the  relation  England,  —  Bishop  v.  Young,  2  B.  & 

of  the  parties  apparent  upon  it;  and  P.  78;    Hatch  v.  Trayes,  11  Ad.  &  EI. 

that  it  therefore  makes  no  difference,  702,   39    E.    C.   L.   207;    Simpkins  v. 

as  to  this  question,  whether  the  words  Pothecary,  14  Jur.  464. 

be  or  be  not  inserted.     We  hold,  there-  Season  of  Bnle.  —  "As  debt  will  lie 

fore,  that  the  action  of  debt  is  main-  where  indebitatus  assumpsit  will,  and  as 

tainable."      See  also  Dunlap  v.  Buck-  the  statute  of  Anne  puts  notes  on  the 

ingham,  16  111.  iii.  same  footing  with  bills  of  exchange,  it 
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by  an  indorsee  against  the  maker,  ^  by  an  assignee  against  the 

would  seem  clearly  to  follow,  that  an  Ala.  634.     And  see  Carroll  v.  Meeks,  3 

action  of  debt  may  be  maintained  by  Port.  (Ala.)  226. 

the  payee  of  a  promissory  note  against  Maim,  —  National    Ezch.    Bank    v, 

the    drawer."     Gardner    v.    Clark,    i  Abell,  63  Me.  346;    De  Proux  v,  Sar- 

Murph.  (N.  Car.)  283.  gent,  70  Me.  266. 

Valiie  BeoeiTOd*  —  In  Hatch  v.  Tray  est  Missouri,  —  Kelson  v.  State  Bank,  7 
II  Ad.  &  £1.  702,  39  E.  C.  L.  207,  it  was  Mo.  219,  under  a  statute, 
held  that  the  words  *' value  received  *'  New     York, — Willmarth    v.   Craw- 
were  not  necessary  to  entitle  the  payee  ford,  10  Wend.  (N.  Y.)  341. 
of  a  promissory  note  to  maintain  debt  Pennsylvania,  —  Camp      v,      Owego 
against  the  maker.     But  see  Bishop  v.  Bank,  10  Watts  (Pa.)  130. 
Young,  2  B.  &  P.  78.  Tennessee,  —  Anderson  v.  Crockett,  6 

CSbedc.  —  In  Simpkins  v.  Pothecary,  Yerg.  (Tenn.)  330;  Bank  v.  Cowan,  ii 

14  Jur.  464,  debt  by  the   payee  of  a  Humph.  (Tenn.)  126.     Contra^  Olive  v, 

check  against  the  maker  was  sustained.  Napier,  Cooke  (Tenn.)  11. 

Joint  Aotion.  —  In  Keller  v.  McHuff-  United  States.  —  Raborg  v.  Peyton,  2 
man,  15  W.  Va.  64,  an  action  of  debt  Wheat.  (U.  S.)  385;  Kirkman  v.  Ham- 
by  the  payee  against  the  joint  makers  ilton,  6  Pet.  (U.  S.)  20;  Bullard  v.  Bell, 
of  a  note  was  sustained,  although  the  i  Mason  (U.  S.)  243. 
note  was  sealed  by  one  of  the  makers.  Beaion  of  Bulo.  —  **  An  action  of  debt 
And  in  Taylor  v,  CooUdge,  17  Ark.  454,  lies  for  a  sum  certain,  whether  it  has 
it  was  held  that  the  payee  and  assignor  been  rendered  certain  by  a  judgment, 
of  an  instrument  in  writing,  under  seal,  or  by  a  special  or  simple  contract  be- 
for  the  payment  of  money,  might  be  tween  the  parties.  Hence  debt  may  be 
sued  jointly  with  the  obligor,  in  an  ac-  maintained  not  only  by  the  payee,  but 
tion  of  debt,  by  the  assignee.  by  the  indorsee  against  the  maker  of  a 

But  in    Watson   v.   Hoge,    7    Yerg.  promissory  note."     De  Proux  v.  Sar- 

(Tenn.)    344,    a  joint  action   of    debt  gent,  70  Me.  266. 

against  the  maker  and  an  indorser  of  a  Boorer  Against  Xaker.  —  The  holder 

note  was  held  improper.  of  a  note  payable  to  bearer  may  bring 

Szeoators    and    Administrators.  —  By  debt  on  it  against  the  maker.    Carroll 

the  ancient  common  law  an  adminis-  v.  Meeks,  3  Port.  (Ala.)  226. 

trator  is  not  liable  for  debt  on  a  prom-  Against  Btoekholdor.  —  In   Bullard  v, 

issory    note    given    by   his    intestate-  Bell,  i  Mason  (U.  S.)  243,  the  action 

Barry  v,  Robinson,  i  B.  &  P.  N.  R.  was  by  the  bearer  of  a  bank  note  against 

293.     In  this  case  it  was  said  by  Mans-  a  stockholder  under  a  statute  making 

field,  C.  J.:    '*  The  distinction  between  the    latter  individually  liable,  and  it 

the  actions  of  debt  and  assumpsit  as  was  held  that  debt  would  lie. 

applicable  to  the  case  of  executors,  is  In  Alabama.  —  In  Barclay  v.  Moore, 

not  founded  in  good  sense;    but  still  17  Ala.  634,  it  was  held  that  an  action 

that  distinction  has  always  been  recog-  of  debt  might  be  maintained  by  an  in- 

nized  in  the  law.     Ill-founded  as  it  is,  dorsee  of  a  note  under  a  statute  of  that 

we    must    nevertheless    act    upon    it,  state  providing  that*' the  assignee  may 

while  it  continues  ta  be  law,  for  it  is  maintain    such    suit    thereon    as    the 

not  in  our  power  to  alter  the  law."  obligee    or    payee    could   have    done. 

In  Childress  v.  Emory, ,8  Wheat.  (U.  whether  it  be  debt,  covenant,  or  as- 

S.)  642,  it  was  held  that  an  action  of  sumpsit."     Clay's  Digest,  383,  §  12. 

debt  would  lie  against  executors  upon  In  Iowa  it  was  held  in  Sater  v.  Hen- 

a  promissory  note  given  by  their  testa-  dershatt,   i    Morr.  (Iowa)  118,   that  a 

tor,  it  being  held  that  the  common-law  special  indorsee  of  a  sealed  instrument 

rule  prohibiting  such  actions  because  should  sue  thereon  in  the  name  of  the 

a  wager  of  law  was  not  open  to  execu-  payee,  because  it  was  doubtful  whether 

tors  did  not  apply,  wager  of  law  having  debt  would  lie  on  such  an  instrument, 

been  abolished.    See  also  Leathers  v  In  PennsylTanla,  by  the  Act  of  March 

M*Glasson,   3  T.   B.  Mon.  (Ky.)  223.  21, 1806,  the  action  of  debt  is  expressly 

In  Brown  v.  Brown,  10  B.  Mon.  (Ky.)  given  in  all  cases  of  debt  due  by  bond, 

247,  the  administrator  of  the  payee  of  note,  etc.,  but  it  has  been  held   that 

a  note  was  permitted  to  maintain  debt  aside  from  this  statute  debt  might  be 

against  the  maker.  maintained  by  an  indorsee  against  the 

1,  Alabama,  —  Barclay  v,  Moore,  17  maker  of  a  note,  on  the  ground  that 
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maker,*  by  an  indorsee  against  an  indorser.* 

On  What  initnunmti.  —  Debt  lies  on  coupons  detached  from  rail- 
road mortgage  bonds,'  on  a  sealed  note,^  and  on  an  instrument 
payable  in  foreign  money*  or  in  property, •    But  debt  will  not 

the  maker,  like  the  acceptor  of  a  bill  of  Intermediate  Indonements.  —  An  in- 
exchange,  is  primarily  liable,  and  that  dorsee  may  bring  debt  against  the 
all  reasons  which  may  be  assigned  for  drawer,  although  there  may  be  inter- 
sustaining  the  action  against  the  ac-  mediate  indorsements,  since  those  in- 
ceptor  apply  with  equal  force  to  an  dorsements  may  be  stricken  out. 
action  by  the  indorsee  against  the  Home  v.  Semple,  3  McLean  (U.  S.)  150. 
maker.  Camp  v,  Owego  Bank,  10  In  Virginia.  —  In  Mandeville  v,  Rid- 
Watts  (Pa.)  130.  die,  i  Cranch  (U.  S.)  290,  it  was  held 

1«  Taylor  V.  Walpole,  i  Blackf.  (Ind.)  that  under  the  statutes  of  Virginia  an 

378;  Lawrence  v.  Dougherty,  5  Yerg.  action  of  debt  would  not  lie  by  an  in- 

(Tenn.)  435;   Leathers  v,  M'Glasson,  3  dorsee  against  a  remote  indorser. 

T.  B.  Mon.  (Ky.)  233  (the  action  in  this  8.  New  London  City  Nat.  Bank  v. 

case  was  against  the  executor  of  the  Ware  River  R.  Co.,  41  Conn.  542. 

maker).  4.  Pierce  v.  Lacy,  23  Miss.  193,  in 

8.  Loose  V,   Loose,   36  Pa.  St.  538;  which  case  it  was  held  that  debt,  and 

Planters*  Bank  v.  Tappan,  2  Humph,  not  assumpsit,  was  the  proper  form  of 

(Tenn.)98;  Bayley  v.  Hazard,  3  Yerg.  action. 

(Tenn.)487;  Camp  v,  Owego  Bank,  10  6.  Gamble  v,  Hattoa,   Peck  (Tenn.) 

Watts  (Pa.)  130  (in  this  case   it  was  130,  in  which  case  it  was  said:    "  If 

said   that   an    action   of    debt   might  foreign  money  is  to  be  paid,  it  may  be 

be  maintained  "  by  the  first  indorsee  sued  for  in  debt,  demanding  so  much 

against  the  first  indorser,  who  was  also  currency  as  is  the  value  of  the  foreign 

the  drawer  of  a  bill  payable  to  his  own  money,  or  in  debt,  in  the  debet  and  deti- 

order");  Watkins  v.  Wake,  7  M.  &  W.  net^  demanding  the  foreign  money  and 

488.     Compare  McGuire  v.   Blanton,  5  leaving  the  jury  to  assess  the  value." 

Humph.    (Tenn.)    361;     Frierson    v.  Compare  Wilburn   v.  Greer,   6  Ark. 

Reeves,  7  Humph.  (Tenn.)  359;  State  255,  where  it  was  held  that  debt  would 

Bank  v.  Cowan,   11  Humph.   (Tenn.)  lie  on  a  note  payable  in  "Arkansas 

126,  in  which  case  it  was  held  that  debt  money,'*    which    was    held    to    mean 

would  lie  by  an  indorsee  against  the  "  current  coin  of  the  United  States." 

maker  and  indorser  but  not  against  the  In  Virginia,  under  section  4  of  chapter 

indorser  alone.  125  of  Kev.  Code,  giving  an  action  of 

Surety  and  Indorser.  —  It  was  held  in  debt  upon  any"  note  or  writing  by 
McGuire  v,  Blanton,  5  Humph.  (Tenn.)  which  the  person  signing  the  same 
361,  that  an  action  of  debt  might  be  shall  promise  or  oblige  himself  to  pay 
maintained  by  a  person  who  appeared  a  sum  of  money  or  a  quantity  of 
on  the  face  of  the  note  as  surety,  to  re-  tobacco,"  it  was  held  that  debt  would 
cover  against  the  maker  the  amount  lie  by  the  payee  of  an  order  not  techni- 
which  he  had  been  forced  to  pay  the  cally  a  bill  of  exchange.  Hollingsworth 
holder,  but  that  an  indorser  who  had  v.  Milton,  8  Leigh  (Va.)  52,  the  court  say- 
been  forced  to  pay  could  not  maintain  ing:  "  In  the  cases  of  Smith  v.  Segar, 
the  action.  3  Hen.  &  M.  (Va.)  394,  and  Wilson  v. 

Payable  in  Bank  Votes.  —  Debt  does  Crowdhill,  2  Munf.  (Va.)  302  (vrhich 
not  lie  in  Tennessee  by  the  indorsee  however  were  acceptances  On  bills  of 
against  the  indorser  of  a  note  payable  exchange),  the  influence  of  this  statute 
in  North  Carolina  bank  notes.  Gam-  does  not  seem  to  have  been  considered, 
ble  V,  Hatton,  Peck  (Tenn.)  130;  De-  In  the  recent  case  of  Peasley  v.  Boat- 
berry  V.  Darnel],  5  Yerg.  (Tenn.)  451.  wright,  2  Leigh  (Va.)  195,  the  original 

Joint  Action.  —  Under  a  statute  giving  statute,  4  Hen.  Stat,  at  Large,  pp. 
a  joint  action  against  the  maker  or  in-  273-5,  from  which  the  present  act  is 
dorsers  of  inland  bills  of  exchange,  substantially  copied,  came  under  ex- 
promissory  notes,  and  writings  oblig a-  amination;  and  it  was  decided  by  all 
tory,  ithas  been  held  that  a  joint  action  the  judges  that  debt  would  lie,  under 
of  debt  will  lie  against  such  persons  the  act,  on  a  promissory  note  not  ex- 
whether  debt  will  lie  against  an  indorser  pressed  to  be  for  value  received,  and 
sued  alone  or  not.  Planters'  Bank  v.  without  laying  any  consideration." 
Tappan,  2  Humph.  (Tenn.)  98.  6.  Henry  v.  Gamble,  Minor  (Ala.)  15; 
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lie  where  the  intervention  of  the  jury  is  required  to  assess  unliqui« 
dated  damages.^  And  it  seems  that  an  action  of  debt  cannot  be 
maintained  on  a  promissory  note  payable  in  instalments,  until 
the  last  day  of  payment  is  past,*  nor  on  a  collateral  undertaking 
to  pay  the  note  of  another.* 

d.  Trover. — Where  a  promissory  note  or  a  bill  of  exchange  has 
been  converted  an  action  of  trover  may  be  maintained  by  the 
owner  thereof.*  Trover  lies  also  for  the  conversion  of  bank  bills.* 
It  seems  that  an  action  of  trover  will  lie  by  one  co-owner  of  a 
negotiable  instrument  against  another  for  its  conversion.* 

Dorsey  t^.  Lawrence,  Hard.  (Ky.)  517;  Vermont,  —  Spencer  v.    Dearth,    43 

Bloomfield  v.  Hancock,  i  Yerg.  (Tenn.)  Vt.  98. 

loi;     Young    v,    Hawkins,    4    Yerg.  England,  —  Treuttel  v,  Barandon,  8 

(Tenn.)  171;  Lawrence  v.  Dougherty,  5  Taunt.  100,  4  E.  C.  L.  33. 

Yerg.  (Tenn.)  435;  Crawford  v,  Daigh,  Paid  Voto.  —  An  action  of  trover  will 

2  Va.  Cas.  521.  lie    to    recover  damages  against  the 

1.  Mitchell  V,  Walker,  4  Ark.  145,  in  holder  of  a  note  for  refusing  to  deliver 
which  case  it  was  held  that  debt  would  it  up  to  the  makers  when  they  have 
not  lie  upon  a  note  executed  alone  for  paid  it.  Spencer  v.  Dearth,  43  Vt.  98. 
property  or  an  agreement  for  unliqui-  Chattel  Votes.  —  It  was  held  in  Hicks 
dated  damages.  See  also  Deberry  v,  v.  Lyle,  46  Mich.  489,  that  an  action  of 
Darnell,  5  Yerg.  (Tenn.)  451,  where  it  trover  might  be  maintained  for  the 
was  held  that  debt  would  not  lie  on  a  conversion  of  a  note  made  payable  in 
note  payable  in  North  Carolina  bank  cedar  posts. 

notes.  Xaker  and  Bailee.  —  Where  a  defend- 

2.  Rudder  v.  Price,  i  H.  Bl.  547.  ant  held   as  a  deposit  a  note  against 
In  Brown  v.  Brown,  10  B.  Mon.  ^Ky.)    himself  in  favor  of  the  plaintiff,  which 

247,  it  was  held  that  debt  would  he  on  he  refused  to  deliver  on  demand,  it  was 

a  note  payable    in  instalments,  when  held  that  trover  was  the  appropriate 

all  of  the  instalments  were  due,  though  remedy,  and  that  the  value  of  the  note 

some  of  the  instalments  were  of  an  could  not  be  recovered  by  the  plaintiff 

amount  less  than  was  necessary  to  give  in  general  assumpsit.    Tucker  v.  Jew- 

the  court  jurisdiction.  ett,  32  Conn.  563. 

8.  Tappan     v,    Campbell,    9    Yerg.  D^odt  of  Cheek.  —  In  Moore  v.  Craig, 

(Tenn.)436.  (Brooklyn  City  Ct.)  4  N.  Y.  Supp.  339, 

But  in  Brown  v.  Bussey,  7  Humph,  it  was  held  that  trover  would  not  lie  in 

(Tenn.)  573,  debt  was  maintained  by  an  a  case  where  the  plaintiff  had  deposited 

indorsee  on  a  guaranty  of  payment  by  with  the  defendant  a  check  drawn  in 

the  payee  of  a  note.  her  favor,   which  the  defendant  had 

4.  See,  in  general,  article  Trover.  collected,  but  had  failed   to  pay  over 

Connecticut,  —  Tucker  v,  Jewelt,   32  the  proceeds.    The  plaintiff's  remedy. 

Conn.  563.  the  court  said,  was  an  action  to  recover 

Georgia.  —  Wight  v,  Hester,'  24  Ga.  a  deposit. 

489.  Trover  or  Assumpiit.  —  In  Robertson 

lorva,  —  Conover  v.   Earl,   26  Iowa  v,  Dunn,  87  N.  Car.   191,  it  was  held 

167.  that  either  assumpsit  or  trover  might 

Maine,  —  Ewell  v,  Gillis,  14  Me.  74.  be  maintained  by  the  owner  of  a  note 

Michigan,  —  Hicks  v,  Lyle,  46  Mich,  against  a  person  who,  having  the  note 

489.  in  his  possession,  had  obtained  judg- 

New  York,  —  Chase  v.  Chase,  x  Paige  ment  thereon  without  authority  from 

(K.  Y.)  198;  Bissel  v,  Drake,  19  Johns,  such  owner. 

(N.  Y.)  66,     But  see  Easterly  v,  Na-  6.  Moody  v.   Keener,  7  Port.  (Ala.) 

tional  Exch.  Bank,  3  Thomp.  &  C.  (N.  218;    Abrahams  v.  South- Western  R. 

Y.)  366.  Bank,  i  S.  Car.  441. 

North  Carolina, — Robertson  v,  Dunn,  6.  Boyle  v,  Levings,  28  III.  314;  Con- 

87  N.  Car.  191.  over  v.  Earl,  26  Iowa  167. 

Tennessee,  '^Se9\%  v,   Cummlngs,   8  BoMon  of  Sale.  —  "  It  may  be  true 

Humph.  (Tenn.)  442.  that  a  note  cannot  be  parceled  out  by 
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2.  Statutory  Aotionib  —  The  common-law  forms  of  action  are,  of 
course,  of  no  consequence  in  those  jurisdictions  where  the  dis* 
tinction  between  forms  of  action  has  been  abolished  by  codes  of 
procedure  or  practice  acts.  In  some  states,  also,  statutes  exist 
providing  special  methods,  more  or  less  summary,  where  com- 
mercial paper  is  sued  upon.  The  pleadings  and  judgment  in  such 
proceedings  are  noticed  in  other  parts  of  this  article.* 

T.  Tsvxns  —  Goonty  of  Dofeaduit'i  BaddonM.  —  It  is  generally  required 
that  actions  on  negotiable  instruments  be  brought  in  the  county 
of  the  defendant's  residence,  the  same  as  other  civil  actions.' 

Partj  Primarily  lUU*.  —  Under  the  statutes  of  some  states  actions 
on  negotiable  instruments  may  be  brought  in  the  county  where 

the  holder,  so  as  to  render  the  maker  but  from  the  language  employed  in  the 

liable  to  distinct  actions  by  the  different  particular  section." 

assignees.    The  principle  here  referred  7or   Early    Otaas    illustrating   these 

to  has  no  application  to  this  case.     The  special  statutory  proceedings,  see  Fox 

owner  of  a  note  may  sell  distinct  shares  v.  Sayre,  6  Dana  (Ky.)  312;  Kinsman 

thereof  to  different  persons,  who  thus  v.  Castleman,  i  T.  B.  Mon.  (Ky.)  210; 

become  co-owners;    and    the   interest  Hartman  v.  Welz,  i  B.  Mon.  (Ky.)  242; 

thus  acquired  by  one  co-owner  is  such  Kalfus  v.  Watts,  Litt.  Sel.  Cas.  (Ky.) 

as  to  enable  him  to  protect  it  by  an  ac-  197;  Londen  v.  Kenney,  i  Bibb  (Ky.) 

tion;  and  he  may  maintain  trover  if  a  331;      Kincaid    v.    Higgins,    i     Bibb 

co-owner  be  guilty  of  a  conversion."  (Ky.)  352;  Wright  v.  Coleman,  4  Bibb 

Conover  v.  Earl,  26  Iowa  167.  (l^y-)  252;  Dallam  v.  Wilson,  4  T.-  B. 

minols  Statute.  —  It  was  held  in  Boyle  Mon.  (Ky.)  108;  Duncan  v,  McAffee,  3 
V.  Levings,  28  111.  314,  that  an  action  111.  559;  Thompson  v.  High,  13  Ga. 
of  trover  could  be  maintained  for  the  312;  Blevins  v.  Blevins,  4  Ark.  441; 
conversion  of  a  promissory  note  or  Mitchell  v.  Walker,  4  Ark.  145. 
bank  bills  received  under  it,  although  8.  Newcomev.  Dunham,  27  Ind.  285; 
the  plaintiff  and  defendant  were  jointly  Morrison  v,  Fishel,  64  Ind.  177;  Bren- 
interested  in  such  note,  but  it  was  ner  v.  Egly,  23  Kan.  123;  Lichty  v, 
said:  *'  At  common  law  this  action  McMartin,  11  Kan.  565.  See,  in  gen- 
could  not  be  maintained,  but  under  the  eral,  article  Venue. 
second  section  of  the  56th  chapter,  In  Colorado,  by  the  provisions  of  the 
Rev.  Stat.,  we  think  it  can."  This  Code  of  Civil  Procedure  1883,  g  28,  ac- 
statute  gave  a  right  of  action  for  the  tions  on  promissory  notes  may  be  tried 
conversion  against  a  co-owner  in  the  in  the  county  in  which  either  plaintiff 
same  manner  as  if  such  co-ownership  or  defendant  resides,  and  the  provision 
did  not  exist.  that  actions  on  notes  may  be  tried  in 

1.  See    infray   IX.,   DeclaraHon   and  the  county   where   payable  does    not 

Complaint;  and  XIV.  '^,  Judgment,  prevent  an  action  on  such  a  note  in  the 

Suits  on  F^per  of  Goipontioiif. —  See  county  of  plaintiff's  residence,  though 

infra^  XIV.  7.  Judjiment,  defendant  resides  and  the  note  is  made 

Suit  Against  Andgnor.  —  It  was  held  payable  in  another.  Thomas  v,  Colo- 
in  Thompson  v,  Shreve,  24  Ark.  264,  rado  Nat.  Bank,  11  Colo.  511. 
that  the  provision  in  the  statute  relat-  Fonign  Oorporation.  —  Under  a  stat- 
ing to  the  remedy  by  petition  in  debt,  ute  providing  that  transitory  actions 
*  to  the  effect  that,  if  the  plaintiff  is  the  may  be  brought  in  the  county  in  which 
owner  of  the  instrument  sued  on,  as  either  party  resides,  and  not  elsewhere, 
assignee,  the  fact  of  the  assignment  but  when  neither  party  is  an  inhab- 
must  be  stated  in  the  petition,  does  not  itant,  then  in  any  county,  an  action  on 
authorize  a  suit  against  the  assignor,  in  a  promissory  note  payable  to  a  foreign 
the  form  prescribed  by  the  statute,  but  corporation,  and  conditioned  to  be  void 
is  merely  for  the  purpose  of  showing  en  failure  of  the  corporation  to  raise  a 
that  the  plaintiff  is  the  legal  owner  of  certain  amount  of  money  as  required 
the  instrument.  This  is  manifest  not  by  a  certain  lease,  is  transitory  and 
only  from  the  context  of  the  statute,  may  be  brought  in  any  county.    Edu- 
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the  party  primarily  liable  thereon  resides.* 

In  Connty  of  Indoner'i  Beeidenee  —  When  Kaker  Joined.  —  In  some  states 
an  action  on  a  promissory  note  against  the  maker  and  indorser 
may  be  brought  in  the  county  where  the  indorser  resides,  though 
the  maker  resides  in  another  county.*  The  indorser,  however, 
must  be  one  who  has  transferred  the  note  bona  fide^  and  not 
merely  for  the  purpose  of  having  the  action  brought  in  the  county 
of  his  residence.* 

cational  Soc.,  etc.,  v,  Varney,  54  N.  H.  Kansas,  —  Brenner  v,  Egly,  23  Kan. 

376.  123;  RuUman  v.  Hulse«  32  Kan.  598. 

1.  Vinson  t/.  Piatt,  21  Ga.  135;  Moore  Nebraska,  —  Belcher   v.   Palmer,   35 
V,  Knox,  46  Miss.  602;    Hamilton  v.  Neb.  449. 

Catchings,  58  Miss.  92.  Texas.  —  Williams  v.  City  Nat.  Bank, 

Bills  of  Exohange  in  Georgia.  ~  '*  Bills  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  147. 

of  exchange  are  either  included  in  the  This  case  was  decided  under  a  statute 

constitution  or  they  are  not.     If  they  providing  that  '*  indorsers     ♦     ♦     * 

are,  and  the  acceptor  takes  the  place  of  may  be  jointly  sued  with  their  princi- 

the  maker  of  the  note,  and  the  drawer  pal  obligors." 

the  place  of  the  indorser,  then  by  the  CJontra.  —  Morris  v,  McCiain,  Dudley 

very  terms  of  the   constitution,   suit  (Ga.)  172.   This  case,  however,  was  un- 

must  be  brought  in  the  county  where  der  a  statutory  provision  which  gave 

the  acceptor,  the  maker,  resides.     If  the  defendant  a  right  to  be  sued  in  the 

they  are  not  included  in  the  amended  county  of  his  residence,  except  in  ac- 

constitution,  still,  in  analogy  to  this  tions  against  joint  promisors.   KnAcom- 

provision,  and  all  the  other  analogies  pare  McGuire  v,  Wagnon,  59  Ga.  591, 

of  the  law,  the  action  should  be  located  as  to  suing  an  indorser  with  the  maker 

where   the  party  primarily  liable  re-  where  the  maker  resides, 

sides."    Vinson  z/.  Piatt,  21  Ga.  135.  Partiee  Immediately  Liable.  —  In  Hall 

When  One  Xaker  Is  Surety.  —  Under  a  v.  Suitt,  39  Ind.  316,  ii  was  held  that 

statute   providing  that  the  suit  on  a  the  indorsers  as  well  as  jnakers  of  a 

promissory  note  shall  be  brought  in  the  promissory  note  are  immediately  liable 

county  where  the  party  to  the  suit  first  to  the  holder,  and  that  therefore  an 

liable  shall  reside,  "  that  is  to  say,  in  action   on  such   promissory  note  may 

the  county  of  the    residence    of    the  be  properly  brought  in  the  county  in 

maker  or  acceptor,  within  the  statute,  which  such  indorser  resides, 

as  judicially  expounded,   if  there  be  8.  Brenner  v.    Egly,   23   Kan.    123; 

two  makers  standing  toward  each  other  RuUman  v,  Hulse,  32  Kan.  598;  Bel- 

as  principal  and  surety,  such  suit  may  cher  v.  Palmer,  35  Neb.  449;  Pool  v. 

well  be  brought  in  the  county  where  Pickett,  8  Tex.  122;  Henderson  v,  Kis- 

either    of    them    resides."     Moore    v.  sam,  8  Tex.  46;  Raymond  v.  Holmes, 

Knox,  46  Miss.  602.  ix  Tex.  54;  Christie  v,  Gunter,  26  Tex. 

Acoommodation   Aooeptor. —  Under   a  700.    But    see  Norwell  v,    Hittle,  23 

statute  providing  that  an  action  on  a  Ind.  346. 

bill  of  exchange  should  be  brought  in  Unreal  or  Imaginary  Party.  —  "  In  no 

the  county  where  the  person  primarily  case  can  an  action   for  money  on  a 

liable  resides,  it  has  been  held  that  the  promissory  note  or  other  joint  and  sev- 

county  of  the  acceptor's  residence  was  eral  contract  be  brought  outside  of  the 

the  proper  place  to  bring  such  an  ac-  county  where  the  defendant  resides  or 

tion  notwithstanding  the  fact  that  such  may  be  summoned,  by  merely  uniting 

acceptor  was  an  accommodation  party,  with  him  as  a  codefendant  some  unreal 

and  that  this  was  known  to  the  plain-  or  imaginary  party,  against  whom  no 

tiff  when  he  took  the  bill.     Hamilton  judgment  could  be  properly  rendered." 

V,  Catchings,  58  Miss.  92.  Brenner  v.  Egly,  23  Kan.  123. 

2.  Indiana,  —  Norvell  v.  Hittle,  23  Anignment  to  Pay  Debt.  —  "It  does 
Ind.  346;  Hall  v,  Suitt,  39  Ind.  316;  not  appear  from  the  evidence  that  the 
Ewing  V,  Logan,  40  Ind.  342;  Keiser  note  was  assigned  without  considera- 
te. Yandes,  45  Ind.  174.  tion,  and  for  tbe  purpose  of  fraudu- 

lowa,  —  Stout  V,  Noteman,  30  Iowa  lently  giving  jurisdiction  of  the  case  to 
414*  the  court  in   Wood    county.     It    was 
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Where  Performanoe  Due.  —  In  some  states  it  is  permissible  to  bring 
actions  on  negotiable  instruments  in  the  county  where  they  are 
made  payable,  or  where  performance  of  the  contract  is  otherwise 
due.* 

WaiTing  Objeetions  to  Venae.  —  The  defendant  in  an  action  on  a 
negotiable  instrument,  as  in  other  cases,  may  waive  his  right  to 
insist  upon  the  action  being  brought  in  a  particular  county.^ 

assigned  to  enable  ihe  assignor  to  ap-  Gvanuity.  —  It  was  held  in  Looney  v, 
ply  its  proceeds  in  payment  of  a  debt  Le  Geirse,  2  Tex.  App.  Civ.  Cas., 
due  from  him  to  the  assignee.  This  g  532,  that  an  action  on  a  guaranty 
was  a  legiiimatc  purpose,  and  it  can-  was  properly  brought  against  the 
not  be  urged  as  an  objection  to  the  guarantor  in  the  county  where  the 
validity  of  the  assignment  that  it  en-  principal  contract  was  to  be  performed, 
abled  the  holder  of  the  note  to  sue  in  Venue  Vot  Changed  bj  Frandnlent 
the  county  of  his  residence,  or  that  the  Onaranty. —  It  was  held  in  Troy  Port- 
privilege  it  conferred  thus  to  sue  was  able  Grain  Mill  Co.  v,  Bowen,  7  Iowa 
a  motive  for  making  the  assignment,  465,  that  an  action  on  a  promissory 
since  it  was  made  bona  fidi  for  a  suffi-  note  was  properly  brought  under  Iowa 
cient  consideration.  It  was  the  right  Code,  §  1704,  in  the  county  where  the 
of  the  assignor  thus  to  dispose  of  and  note  was  made  payable,  and  that  where 
apply  the  note  to  the  payment  of  his  the  parties,  for  the  purpose  of  enabling 
debt.  If  this  was  the  motive  and  pur-  the  payee  to  bring  his  action  in  some 
pose  of  the  assignment,  and  it  was  not  other  county,  procured  a  guaranty  of 
merely  fictitious  and  colorable,  and  for  the  note  by  another  person  without  the 
the  purpose  of  conferring  jurisdiction  consent  of  the  maker,  the  venue  would 
upon  the  court  in  the  county  of  the  not  be  changed  by  such  fraudulent  act. 
assignor's  residence,  it  could  not  be  But,  in  the  absence  of  an  objection  by 
deemed  a  fraud  upon  the  court  of  the  the  maker,  the  action  might  properly 
county  of  the  maker's  residence,  or  an  have  been  brought  against  both  the 
infraction  of  his  right  to  be  sued  in  that  maker  and  guarantor  in  the  county 
county."  Christies.  Gunter,  26  Tex.  where  the  latter  resided. 
700.  Where  Property  Looated.  —  In  Scott  v. 

1.  Thomas  v.  Colorado  Nat.  Bank,  Turner,  15  La.  Ann.  346,  it  was  held 
II  Colo.  511;  Troy  Portable  Grain  Mill  that  an  action  on  a  note  secured  by  an 
Co.  z/.  Bowcn,  7  Iowa465;  Sanbourn  z/.  act  of  hypothecation  importing  con- 
Smith,  44  Io\va  152;  Lammersz'.  Floyd,  fession  of  judgment  might  be  brought 
II  Tex.  Civ.  App.  473;  Loonev  c.  Le  in  the  parish  where  the  property  was 
Geirse,  2  Tex.  App.  Civ.  Cas.,  %  532.  situated. 

Bill  of  Exchange.  —  In  Lammers  v.  2.  Humphries  v.  McWborter,  25  Ga. 
Floyd,  II  Tex.  Civ.  App.  473,  it  was  37;  Lamar  v.  Cottle,  27  Ga.  263; 
held  that  an  action  on  a  bill  of  ex-  Demuth  v.  Cutler,  50  Me.  298;  Wat- 
change  which  was  expressly  made  "  re-  kins  v,  Plummer,  93  Mich.  215;  Chris- 
turnable  in  Galveston,*'  was  properly  tian  v.  O'Neal,  46  Miss.  670. 
brought  in  the  county  of  Galveston,  Acknowledging  BeiTice.  —  "We  think 
though  the  drawer,  who  was  the  de-  that  the  acknowledgment  of  service 
fendant,  resided  in  another  county.  by  the  defendants,  alleged  in  the  dec- 

Certiflcate  of  Deposit.  —  In  Sanbourn  laration  to  reside  in  Fulton,  was  suffi- 

V.  Smith,  44  Iowa  152.  it  was  held  that  cient  to  give  the  court  of  Cass  county 

a   certificate  of  deposit   payable  *'  on  jurisdiction  as  to    them.     The  entire 

return  of  this  certificate  '    might  prop-  object  of  requiring  a  second  original 

eriy  be  sued  on  at  the  place  where  the  and  process  to  issue  when  an  indorser 

bank  was  located,  and  not  where  the  is  sued,  and  resides  in  a  county  differ- 

banker  might  happen  to  reside.     Under  ent  from  that  of  the  maker  of  a  promis- 

section  2581  of  the  Iowa  Code,  provid-  sory   note,   where  the    suit    must    be 

ing  that  '*  when  by  its  terms  a  written  brought,  is  to  assure  the  court  that  the 

contract  is  to  be  performed  in  any  par-  party  has  been  served  by  the  proper 

ticular  place,  action  for  breach  thereof  officer,  and  that  the  party  himself  has 

may  be  brought  in  the  county  wherein  legal  notice  of  the  suit.     This  object  is 

such  place  is  situated."  fully  accomplished  by  the  acknowledg- 
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VL  Pabtieb  Plaivtipf  —  1.  Payee  —  a.  Action  by  Payee 
FOR  His  Own  Use.  —  It  is,  of  course,  the  general  rule  that  an 
action  on  a  negotiable  instrument  may  be  maintained  in  the  name 
of  the  payee  of  such  instrument,  when  he  is  also  the  owner 
thereof.  * 

When  Hot  the  Beal  Owner.  —  In  most  states  the  payee  of  a  negotia- 
ble instrument  may  sue  thereon  in  his  own  name,  although  he  is 
not  the  real  or  beneficial  owner  of  such  instrument  or  of  all  of  it.* 

ment  of  service  by  the  parties  in  this  written   on   the   note  itself.    See  also 

case.    The  defendant  was  at  liberty  to  Watson  v.  McLaren,  19  Wend.  (N.  Y.) 

waive  a  constitutional  as  well  as  a  legal  557. 

right  in  a  matter  of  this  sort.     He  did  iLgroement  to  Take  ITp  Note.  —  In  Van 

waive  it,  and  must  be  bound  by  it.'*  Eman  v.  Stanchfield,   13  Minn.  75,  it 

Humphries  v,  McWhorter,  25  Ga.  37.  was  held  that  the  plaintiff,  under  an 

Pleading  the  General  Issne  has  been  agreement  between  the  maker  and  a 

held  to  be  a  waiver  of  an  objection  to  third  person  that  the  malcer  should  take 

the  venue.     When  an  action  is  brought  up  a  certain  note  in  the  hands  of  the 

in  the  wrong  county,  advantage  of  the  plaintiff,  could  recoveronly  by  showing 

defect  should  be  taken  by  a  plea  in  that  he  was  the  owner  of  such  note  or 

abatement.     Demuth  v.  Cutler,  50  Me.  that  he  had  a  special  property  in  it. 

298.  Sec  also   Perry  v,   Swasey,    12  Cush. 

Colorable  Indorsement  for  CoUeotion.  —  (Mass.)  36. 
In  Watkins  v.  Plummer,  93  Mich.  215,  Note  Given  as  Collateral  Seenrity.  —  It 
it  was  held  that  althou'gh  the  note  in  was  held  in  Hapgood  v.  Wellington, 
suit  had  been  indorsed  to  a  person  re-  136  Mass.  217,  that  the  payee  of  a  note 
siding  in  a  county  where  the  defendant  might  sue  the  malcer  thereon,  though 
had  certain  business  interests,  in  order  the  note  was  given  him  to  secure  him 
that  an  action  might  be  maintained  against  liability  as  an  indorser  on  a 
against  him  in  that  county,  never-  note  by  the  same  maker,  although  the 
theless  he  had  submitted  to  the  juris-  plaintiff  had,  at  the  time  of  suit,  in- 
diction  without  being  misled  as  to  the  curred  no  liability  under  such  indorse- 
real  ownership  of  the  note,  and  could  ment. 
not  afterwards  object  to  the  ven  ue.  Name  of  Payee  Left  Blank.  —  An  action 

1.  Hapgood  z'.  Wellington,  136  Mass.  maybe  maintained  against  the  maker 

217;  Perry  V.  Swasey,  12  Cush.  (Mass.)  by  the  holder  of  a  negotiable  instru- 

36;  Bentz'.  Brainard,  I  Mo.  283;  Walker  ment  in  which  the  name  of  the  payee 

V.  Mauro,   18  Mo.  564;  Watson  v.  Mc-  is   left   blank.     Rich   v,   Starbuck,   51 

Laren,  19  Wend.  (N.  Y.)  557;  McLaren  Ind.  87;  Boyd  v.  McCann,  10  Md.  118. 

«^.  Watson,  26  Wend.  (N.  y.)  425.  Filling     Up    Blank.  — \n    Boyd    v. 

Order   for   Whole    Debt.  — An    order  Bockenkamp,  3  W.  N.  C.  (Pa.)  25,  it 

drawn  for  the  whole  of  a  debt  is  an  was  held  that  any  holder  might  sue 

equitable    assignment  of  it,   and   the  upon  a  note  payable  to  blank  or  bearer, 

party    in    whose    favor    the  order  is  without   filling   up  the  blank;   but  in 

drawn  may  sue  for  the  debt  in  his  own  Thompson  v.  Rathbun,  18  Oregon  202, 

name.     Walker  v,  Mauro,  18  Mo.  564.  it  was  held  that  on  a  note  payable  to 

Conditional  Order.  —  A  note  given  by    the  order  of ,  an  action  could  not 

A  to  B  for  a  certain  sum  which  A  owed  be  maintained  unless  it  was  filled  up. 

C,   on  condition   that  B  produces  C's  2.  California.  —  Price   v.  Dunlap,  5 

order  for  the  sum,  is  a  note  on  which  Cal.  483;  Sainsevain  v.  Luce,  (Cal.  1894) 

B  may  maintain  an  action  in  his  own  35  Pac.  Rep.  1033. 

name.     Bent  v.  Brainard,  i  Mo.  283.  Indiana.  —  Wells  v.  Sutton,  85  Ind. 

General  Gnarantee.  —  It  was  held  in  72;  Blacker  v.  Dunbar,  108  Ind.  220; 

McLaren  v.  Watson,  26  Wend.  (N.  Y.)  Johnson  «/.  Conklin,  119  Ind.  iio;  Offutt 

425,  that  on  a  general  guaranty  of  the  v.  Rucker,  2  Ind.   App.  354;  Wheeler 

payment  of  a  note,  without  naming  any  v.  Barr,  7  Ind.  App.  387. 

person  as  payee,  an   action   could    be  Kansas.  —  Scantlin     v.    Allison,     12 

l)rou^ht  only  in  the  name  of  the  per-  Kan.  85. 

son  in   whose   hands  it  first  becomes  Kentucky.  —  Brooking  v.   Clarke,   2 

available,    unless    the    guaranty    was  Litt.  (Ky.)  197. 
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Indorsement  UnneoetMury.  —  Where  an  instrument  is  payable  to  the 

order  of  the  payee,  such  payee  may  maintain  an  action  thereon 
without  indorsing  it.* 

XiBtake  in  Payee'i  Hame.  —  Where  an  instrument  is  made  payable 
to  a  person  by  a  wrong  name,  such  person  may  sue  thereon  in  his 
right  name.* 

Louisiana.  —  Oilman  v,  Horseley,  5  Comstock  v.   Hoag,  5  Wend.  (N.  Y.) 

Martin  N.  S.  (La.)  661.  599- 

Maine.  —  Whitcomb  v.  Smart,  38  Me.  Payment  to  tbe  Beal  Owner  of  an  in- 

264.     But  see  Bean  v.  Dolliff,  67  Me.  strument  will  defeat  an  action  by  the 

228,   where  it   was   held   that  one   to  payee  thereon  in  his  own  name.     Price 

whom  a  note   was   made   payable   to  v.  Dunlap,  5  Cal.  483. 

secure  a  lien  could   not  sue   thereon  Payee  Ut   Celleetien  Only.  —  One  to 

after  his  lien  was  discharged.  whom   a   bill   of    exchange    is    made 

Massachusetts.  —  West  Bovlston  Mfg.  payable  for  the  purpose  of  collecting  its 

Co.  V.  Searle,  15  Pick.  (Mass.)  230.  amount  from  the  acceptor  may  sue  the 

Minnesota.  —  Vanstrum  v  Liljengren.  acceptor  thereon  in   his    own    name, 

37  Minn.  191;  Lundberg  v.  Northwest-  although  no  consideration  passed  from 

ern  Elevator  Co.,  42  Mian.  37;  Mlnne-  him    to    the    drawer.      Vanstrum    v. 

sota  Thresher  Mfg.  Co.  v.  Heipler,  49  Liljengren,  37  Minn.   T91:   Minnesota 

Minn.    395;    Cooper  v.    Hay  ward,   67  Thresher  Mfg.  Co.  f/.  Heipler,  49  Minn. 

Minn.  92,  (Minn.  1898)  74  ^f.  W.  Rep.  395. 

152.     But  see  Van  Em  an  v.  Stanchfield,  Payee  Part  Owner  Only.  —  The  payee 

13  Minn.  75.  of  an  instrument  may  sue  thereon,  nol- 

Missouri.  —  Barry    County    v.    Mc-  withstanding  he  is  only  a  part  owner 

Glothlin,  19  Mo.  307;  Nicolay  v.  Frit-  of  such  instrument.     Scantlin  v.  Alii-' 

schle,  40  Mo.  67.  son,  12  Kan.  85;  Brooking  v.  Clarke,  2 

New   York,  —  Fish  v.   Jacobsohn,   5  Litt.  (Ky.)    197;    Lundberg  v.   North- 

Bosw.  (N.  Y.)  514,  2  Abb.  App.  Dec.  western    Elevator  Co.,   42   Minn.   37; 

(N.  Y.)  132,  I  Keyes  (N.  Y.)  539;  Com-  Fish  v.  Jacobsohn,  2  Abb.  App.  Dec. 

stock  V.  Hoag,  5  Wend.  (N.  Y.)  599.  (N.  Y.)  132,  i  Keyes  (N.  Y.)  539;  Saii- 

Ohio.  —  Numlin  v.  Westlake,  2  Ohio  ford  v.  Huxley,  18  Vt.  170. 

24.  1.  Durgin    v.    Bartol,   64    Me.   473; 

Pennsylvania.  — Thompson  v.  Clark,  Huling  v.  Hugg,  i  W.  &  S.  (Pa.)  418. 

56  Pa.  St.  33.  And  see  Davis  v.  Baker,  71  Ga.  33. 

Tennessee.  —  Barbee    v.  Williams,  4  2.  Alabama.  —  Taylor  v.  Strickland, 

Heisk.  (Tenn.)  522;  Vincent  v.  Groom,  37  Ala.  642. 

I   Yerg.   (Tenn.)    430;    Rutherford  v.  Georgia, — Smith  v.    Hanie,    74  Ga. 

Mitchel,    I   Mart.   &   Y.   (Tenn.)  261;  324. 

Trezevant    v.     McNeal,     2     Humph.  Illinois, — Chenot  v.   Lefevre,  8  III. 

(Tenn.)  352.  637. 

Texas.  —  Allen  v.  Pannell,   51  Tex.  Massachusetts.  —  Med  way      Cotton 

165;  Jones  V.  Nowland,  Dall.  (Tex.)  451;  Manufactory  v.  Adams,  10  Mass.  360. 

McKinney  v.  Peters,  Dall.  (Tex.)  545;  Missouri.  —  Neil  v.  Dillon,  3  Mo.  59. 

Wheeler    v.    Roberts,    2    Tex.     App.  Pennsylvania.  —  Latshaw    v.    Hilte- 

Civ.  Cas..  §  128;  Anderson  v.  Shaw,  2  beitel,  2  Penny.  (Pa.)  263. 

Tex.  Unrep.  Cas.  285.  And  see  Bair  v.  People's  Bank,  27 

Vermont.  —  Sanford    v.    Huxley,   18  Neb.  577. 

Vt.  170;  Johnson  v.  Catlin,  27  Vt.  87.  Payee  a   Partnership.  —  In  Smith   v. 

But  see  Sullivan  V.  Hellams,  6  S.  Car.  Hanie,  74  Ga.  324,  an  individual  was 

184,  holding  otherwise  under  a  statute  permitted  to  sue  on  a  note  payable  to 

requiring  the  action  to  be  by  the  real  the  order  of  himself  and  company,  it 

party  in  interest.  being  alleged  that  the  individual  did 

Afl  to  the  General  Enle  Beqnirlng  the  business  in    such    partnership    name 

Beal  Party  in  Intereitto  Sne,  see  article  without  in  fact  having  any  partner. 

Parties.  "  Senior."  —  Where  there  are  two  per- 

Aotion  Forbidden  by  Beal  Owner. -- The  sons  by  the  same  name,  being  father 

payee  of  a  note  cannot  maintain  an  and  son,  on  a  note  payable  to  such  per- 

action  in  his  own  name  against  the  ex-  son  without  the  addition  of  any  further 

press  wishes  of  the  beneficial  owner,  description,  the  father  may  sue  in  his 
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Heoenity  of  Pofienion.  —  The  payee  of  a  negotiable  instrument  may 
sue  thereon  in  his  own  name  notwithstanding  the  instrument  is 
in  the  possession  of  a  third  person  at  the  time  the  suit  is  brought,* 
unless  such  third  person  holds  the  instrument  under  a  claim  of 
right.* 

b.  Action  in  Name  of  Payee  for  Another's  Use  —  (i)  In 

General.  —  The  general  rule  is  that  the  holder  or  owner  of  a 
negotiable  instrument,  although  it  has  not  been  expressly  indorsed 
to  him  by  the  payee,  may  sue  thereon  in  the  payee's  name,*  but 
an  action  on  a  note  for  the  use  of  another  than  the  payee  should 

own  name,  adding  the  word  *' senior."  ferred   by  delivery    without    indorse- 

Neil  V.   Dillon,   3  Mo.   59.    See  also  ment,  bv  the  payee,  and  then  indorsed 

article  Names,  ante^  p.  270.  regularly  by  the  transferee,   the   last 

Altered  Instrument.  —  In  Latshaw  v,  indorsee  could  not  sue  a  prior  indorser 

Hiltebeitel,  2  Penny.  (Pa.)  263,  it  was  in  the  name  of  the  payee,   although 

held  that  where  an  instrument  named  he  might  sue  the  maker  in  the  payee's 

C.  as  the  payee,  and  the  name  of  the  name. 

payee  of  the  instrument  was  altered  Contingent  Hote.  —  In  a  suit  upon  a 

by  the  maker  of  the  note,  after  signing,  promissory     note     in     these     words: 

without  the  knowledge  of  the  surety,  "  There  will  be  due  to  the  A.  Co.  or 

to  R.  the  real  lender  of  the  money,  C.  order,  two  hundred  and  fifty  dollars  for 

might  maintain  an  action  on  such  note  rental  of  rolling  stock,  under  contract 

to  the  use  of  R.  of  lease  and  conditional  sale  of  even 

1.  Vastine  r.  Wilding,  45  Mo.  89;  date  herewith,  payable  at  the  office  of 
Selden  v.  Pringle,  17  Barb.  (N.  Y.)  the  A.  Co.,*'  it  was  held  that  the  note 
458.  embraced  a  contingency  that  rendered 

2.  Crandall  v.  Schroeppel,  i  Hun  (N.  it  non-negotiable,  and  that  suit  should 
Y.)  557;  Read  v.  Marine  Bank,  59  Hun  have  been  brought  in  the  name  of  the 
(N.  Y.)  578,  136  N.  Y.  454.  payee  for  the  use  of  the  holder.     Post 

8.  Alabama,  —  Herndon  v.  Taylor,  6  v.  Kinzua  Hemlock  R.  Co.,  171  Pa.  St. 

Ala.  461.  615. 

Arkansas,  —  Heart  man  v.  Franks,  36  Disoontiniiing  Action.  —  A  payee  who 

Ark.  501.  has  transferred  his  interest  in  a  note, 

Florida,  —  Hooker    v.    Gallagher,  6  and  is  merely  the  nominal  plaintifif  in 

Fla.  351.  an  action  thereon,  will  not  be  allowed 

Maine,  —  Harriman  s^.  Hill,   14  Me.  fraudulently  to  discontinue  the  action 

127;  Brown  v.  Nourse,  55  Me.  230.  and  defeat  the  right  of  the  real  plain- 

Massachusetts,  —  Mosher  v,  Allen,  16  tiff.      Morris    v,   Peay,  i    Hill   L.  (S. 

Mass.  451.  Car.)  35. 

Mississippi,  —  Haynes    v.    Ezell,   25  Change   in    Form.  —  It  was  held  in 

Miss.  242.  Pease  v.  Hirst,  10  B.  &  C.  122,  21  E. 

Pennsylvania.  —  Lyon  v,  Chalker,  2  C.  L.  38,  that  a  note   payable  to  the 

Watts  (Pa.)  15;    Post  v.  Kinzua  Hem-  partners  composing  a  banking  house 

lock  R.  Co.,  171  Pa.  St.  615,  37  W.  N.  might  properly  be  sued  on  in  the  names 

C.  (Pa.)  305.  of  such  payees,   although   there   had 

South  Carolina,  — Carroll  v.  Still,  13  subsequently  been  a  change  in  the  per- 

S.  Car.  430;    Morris  v,  Peay,  i  Hill  L.  sons  composing  the  firm,  and  the  note 

(S.  Car.)  35.  had  been  transferred  to  the  new  firm 

Tennessee,  —  Wright    v,    McLemore,  without  indorsement. 

10  Yerg.  (Tenn.)  235.  Where  a  Sealed  Hote  payable  to  A  as 

England,  —  Pease  v.  Hirst,  10  B.  &  administrator  has   been  transferred  to 

C.  122,  21  E.  C.  L.  38.  B,  an  action  on  the  note  may  be  main- 

Ai  to  Suits  Genexmlly  by  Assignee  in  tained  in  the  name  of  A  as  administra- 

Hame  of  Aidgnor  see  article  Equitable  tor,  suing  for  the  benefit  of  B.    Carroll 

Assignments,  vol.  7,  p.  733  et  seq,  v.  Still,  13  S.  Car.  430. 

Aetion  Against  Indoner.  —  In  Haynes  Consent  of  Pftyee  to  Snit  in  His  Hame.  — 

V,  Ezell,  25  Miss.  242,  it  was  held  that  See  upon  this  subject  article  Equitable 

if  a  note  payable  to  order  be  trans-  Assignments,  vol.  7,  pp.  737,  738. 
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not  be  brought  in  the  name  of  the  payee  after  his  death,  but  in 
that  of  his  personal  representative.* 

(2)  For  What  Holders  —  (a)  Uiooimt  by  Anofhor  P«non  than  ths  PayM, 
—  When  an  instrument  is  made  payable  to  a  particular  person, 
but  is  discounted  by  another  person  without  passing  through  the 
payee's  hands  at  all,  an  action  may  nevertheless  be  maintained  in 
the  payee's  name  on  such  instrument.* 

(b)  Penon  Taking  Up  iBftnuMnt.  —  An  action  may  be  maintained  in 
the  name  of  the  payee,  when  the  person  taking  up  the  instrument 
is  the  drawer  of  a  bill  of  exchange  •  or  a  surety,*  but  not  when 
he  is  a  joint  maker  with  the  defendant,*  or  an  indorsen* 

(0)  Indorsee.  —  In  most  states,  at  least  in  the  absence  of  statutory 
provisions  requiring  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest,  or  equivalent  provisions,  the  indorsee  of  a 
negotiable  instrument  may  sue  thereon  in  the  name  of  the  payee.'' 

1.  Orr  V.  Thompson,  ^  111.  451.     See  6.  Jordan  v.  Thornton,  7  Ark.  224. 

also  cases  cited  in  article  Equitable  But  see  Merrimack  Bank  v,  Parker,  7 

Assignments,  vol.  7,  p.  737.  Pick.  (Mass.)  88;    Bradford  v.  Buck- 

8.  Alabama.  —  Bird    v,    Wooley,    23  nam,  12  Me.  15. 

Ala.  717.  7.  Georgia,  —  Tumlin  v,  Quarles,  26 

Georgia.  —  Hayne  v.   Perry,  25  Ga.  Ga.  395. 

400.  Iowa,  —  Sater     v,     Hendershott,     i 

Maine.  —  Lime   Rock  Bank  v.   Ma-  Morr.   (Iowa)   118.      Contra^   Allen    v, 

comber,  29  Me.  564;  Skowhegan  Bank  Newberry,  8  Iowa  65. 

V.  Baker,  36  Me.  154;  Granite  Bank  v,  Maine.  —  Lewis  v,  Hodgdon,  17  Me. 

Ellis,  43  Me.  367.  267. 

Massachusetts.  —  Adams      Bank      v,  Massachusetts.  —  Mosher  t/.  Allen,  16 

Jones,  16  Pick.  (Mass.)  574.  Mass.   451;     Hodges    v.    Holland,    19 

Mississippi. — Trible      v.      Grenada  Pick.  (Mass.)  43. 

Bank,    2    Smed.    &    M.    (Miss.)    523;  Mississippi.  —  Montague  r.  King,  37 

Graves  v.   Mississippi,  etc.,   R.  Co.,  6  Miss.  441.     Contra^  Lake  v.   Hastings, 

How.  (Miss.)  548.  24  Miss.  490. 

New     Hampshire.  —  Farnsworth     v.  Tennessee.  —  Burk   v.  State  Bank,  3 

Sweet,  5  N.  H.  267;  Elliot  v.  Abbot,  12  Head  (Tenn.)  686;    Vincent  v.  Groom, 

N.  H.  549;  Newbury  Bank  v.  Rand,  38  i  Yerg.  (Tenn.)  430;  Trezevant  v.  Mc- 

N.  H.  166.  Neal,  2  Humph.  (Tenn.)  352. 

New     York.  —  Chenango     Bank    v.  Vermont, — Austin   v.    Birchard,   31 

Hyde,  4  Cow.  (N.  Y.)  567;  Utica  Bank  Vt.  589. 

V.  Ganson,  10  Wend.  (N.  Y.)  315.  United  States,  —  York  Bank   v,   As- 

Ohio,  —  Clinton   Bank  v,  Ayres,    16  bury,  i  Biss.  (U.  S.)  230. 

Ohio  283.  Compare  Hunt  v.  Stewart,  7  Ala.  525; 

Vermont,  —  Montpelier  Bank  v.  Joy-  Wilson  v.  Ryan,  7  J.  T.  Marsh.  (Ky.) 

ncr,  33  Vt.  481;    Middlebury  Bank  v,  350;  Moore  v.  Maxwell,  2  Martin  N.  S. 

Bingham,  33  Vt.  621;  Newbury  Bank  (La.)  249;    Guilfont  v.  Ascension  Par- 

V.  Richards,  35  Vt.  281;  Farmers',  etc.,  ish,  28  La.  Ann.  413;  Bowie  -v.  Duvall, 

Bank  v,  Humphrey,  36  Vt.  554;    Bur-  i  Gill  &  J.  (Md.)  175;  Heifer  v.  Alden, 

lington    Bank  v.    Beach,   i  Aik.  (Vt.)  3  Minn.  332;  Bright  v.  Hand,  16  N.  J. 

62.  L.  273;    Jones  v.   Martins,   13   Pa.  St, 

West    Virginia.  —  Spencer  Bank   v.  614*   Spence  v.   Robinson,   35  W.  Va 

Simmons,  43  W.  Va.  79.  313. 

8.  Davis  V,   M'Connell,   3    McLean  Debt  on  Sealed  InitmnMnt.  —  In  Sater 

(U.  S.)  391.  V.  Hendershott,  i  Morr.  (Iowa)  118.  an 

4.  Rockingham  Bank  v.  Claggett,  29  indorsee  was  permitted  to  sue  in  debt 

N.  H.  292;   Low  V.  Blodgett,  21  N.  H.  in  the  name  of  the  payee  on  a  sealed 

121.  instrument,  because  under  the  statutes 

6.  Hendrickson   v.    Hutchinson,    29  in  force  at  that  time  it  was  doubtful 

N.  J.  L.  180.  whether  the  indorsee   could  maintain 

388  Volume  XIV. 


PaniM               NEGOTIABLE  INSTRUMENTS.  PUOntift 

This  has  been  held  even  where  the  indorsement  was  in  blank.  ^ 

(d)  Baarer.  —  A  note  payable  in  specific  articles  should  be  sued 
upon  by  the  payee,  though  in  terms  it  is  made  payable  to  payee 
or  bearer.* 

(e)  AMignet.  —  The  assignee  of  a  negotiable  instrument  may 
maintain  an  action  thereon  in  the  name  o{  the  payee.' 

debt  on  a  negotiable  instrument  in  his  New  Jersey,  —  Matlack  v,  Hendrick- 

own  name.  son,  13  N.  J.  L.  263. 

Forged   Indorsement.  —  A    person    to  Pennsylvania.  —  Jones  v,  Martins,  13 

whom  a  note  made  by  a  partnership  Pa.  St.  614. 

has  been  delivered  by  one  member  of  Tennessee,  —  Vincent    v.    Groom,    i 

the  firm,  the  name  of  the  payee  being  Yerg.  (Tenn.)  430;   Trezevant  v,  Mc- 

forged,  has  been  permitted  to  sue  in  Nea|,  a  Humph.  (Tenn.)  353;  Wolfe  v. 

the  name  of  the  payee.    York  Bank  v,  Tyler,  i  Heisk.  (Tenn.)  313. 

Asbury,  i  Biss.  (U.  S.)  230.  IVest   Vir^nia,  —  Clarke    v,   Hoge- 

A  Witnessed  Kote  may  be  sued  upon  man,  13  W.  Va.  718. 

by  the  indorsee,  with  the  payee's  con-  But  see  Kyle  v,  Thompson,  3  111.  432; 

sent,  in  the  name  of  the  payee,  in  order  Langham    v.    Lebarge,    6    Mo.    355; 

to  secure  the  benefit  of  a  special  statute  Wheeler  v.  Roberts,  2  Tex.  App.  Civ. 

of  limitations.     Hodges  v,  Holland,  19  Cas.,  g  138;  Anderson  v.  Shaw,  2  Tex. 

Pick.  (Mass.)  43.  Unrep.  Cas.  285. 

1.  Temple  v.  Hays,  i  Morr.  (Iowa)  9;  On  a  Hote  Truuferred  hj  an  A—igiif 

Gray  v.  Wood,  2  Har.  &  J.  (Md.)  328;  in  Inflolveney.  without  indorsement,  an 

Foss  V.  Nutting,  14  Gray  (Mass.)  484;  action   may   be   maintained    by    such 

Reynolds  v.  Richards,  14  Pa.  St.  205.  transferee  in  the  name  of  the  payee. 

See  also  infra,  VI.  5.  d.  On  What  In-  Stone  v,  Hubbard,  7  Cush.(Mass.)  595. 

struments,  A  Bpeeial  Promise  to  the  Assignee  by 

A  Kote  Payable  in  Work  is  not  nego-  the  maker  of  a  note,  to  pay  the  note  to 
liable,  and  suit  upon  it  must  be  in  the  him,  does  not  merge  the  original  prom- 
name  of  the  payee,  although  it  has  ise  on  a  note,  and  prevent  the  assignee 
been  transferred  by  an  indorsement  in  from  suing  in  the  name  of  the  payee, 
blank.  Reynolds  v.  Richards,  14  Pa.  Hatch  v,  Spearin,  11  Me.  354. 
St.  205.  Assignee  Authorised  to  Sne  by  SUtnte. 

3.  Sanford  v.  Huxley,  18  Vt.  170.  — The  statutes  authorizing  an  assignee 

8.  Alabama,  —  Johnson  v,  English,  I  to  sue  in  his  own  name  do  not  take 

Stew.  (Ala.)  170;  Planters',  etc..  Bank  away,  it  seems,  his  right  to  sue  in  the 

V,  Willis,  5  Ala.  770.     But  see  Bullock  name  of  the  payee.    Johnson  v,  Eng- 

V.  Ogburn,  13  Ala.  346.  lish,    i    Stew.    (Ala.)   170;    Clarke    v. 

Connecticut,  —  Freeman  v.  Perry,  22  Hogeman,  13  W.  Va.  718. 

Conn.  617;  Hunt  v.  Pierpont,  27  Conn.  Title  Through  Payee.  —  It  was  held  in 

305.  Ballard  v,  Greenbush,  24  Me.  336,  that 

Georgia,  —  Haug  v.  Riley,  loi   Ga.  an  assignee  could  not  sue  in  the  name 

372.  of  the  payee  on  non-negotiable  paper, 

Iowa,  —  Younker  v.  Martin,  18  Iowa  unless*  he  had  acquired  his  title  through 

143.  the  payee. 

Maine,  —  Hatch  v,  Spearin,   11  Me.  Jndgment  Creditors  of  the  payee  of  a 

354;  Ballard  v.  Greenbush,  24  Me.  336.  note,  in  whom  the  title  is  vested  by  a 

Massachusetts,  —  Tucker  v.   Tucker,  blank  indorsement  and  delivery,  and 

119  Mass.  79;   Troeder  v,  Hyams,  153  by  his  agreement  to  apply  its  proceeds, 

Mass.    536;     Drury    v,    Vannevar,     5  when  collected,  upon    the  judgment, 

Cush.  (Mass.)  442;    Stone  v,  Hubbard,  have  the  right  to  allow  him  to  bring 

7    Cush.   (Mass.)   595;     Rockwood    v,  suit  in   his  own   name  on   the  note. 

Brown,  i  Gray  (Mass.)  261,  apparently  Atkinson  v,  Weidner,  79  Mich.  575. 

controlling  Mosher  v,  Allen,  16  Mass.  A  Kon-negotiable  Kote  must,  it  was 

451,  to  the  contrary.  held  in  Matlack  v.  Hendrickson,  13  N. 

Michigan,  —  Atkinson    v,    Weidner,  J.  L.  263,  be  sued  on  in  the  nan'e  of  the 

79  Mich.  575.  payee,  and  not  of  the  assignee. 

Mississippi,  —  Taylor   v,    Reese,    44  Astignnient  with  Onaranty.  —  It  seems 

Miss.  89.  that  an  action  may  be  maintained  in 
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(f)  Holder  by  Deliyery  Only.  —  A  person  to  whom  a  negotiable 
instrument  has  been  transferred  by  delivery  merely,  m»y  maintain 
an  action  thereon  in  the  name  of  the  payee  of  such  instrument.* 

2.  Indorsee  —  a.  In  General.  —  The  general  rule,  subject  to 
certain  exceptions  which  will  be  mentioned  hereafter,  is  that  the 
indorsee  of  a  negotiable  instrument  *  may  maintain  an  action 
thereon  in  his  own  name.* 

the  name  of  the  payee  for  the  benefit  pay  a  certain  sum  of  money  and  to 

of    the    holder    of    a  negotiable   note  pay  all  costs  and  charges  of  collection, 

which    has    been    transferred   with  a  with  interest,  though  such  instrument 

guaranty.     Jones  v.    Martins,  13   Pa.  was  not  a  negotiable  promissory  note. 

St.  614.  In  Muir  v.  Jenkins,  2  Cranch  (C.  C.) 

1.  Alabama.  —  Williams  v.  Jones,  79  18,  it  was  held  that  on  a  note  "  nego- 

Ala.  119.  tiable  at  the  bank  of  discount  and  de- 

Georgia.  —  Benson  v.  Abbott,  95  Ga.  posit,"  but  not  drawn  payable  to  order, 

69.  the   indorsee   might  sue  in    his    own 

Indiana.  —  Lewist^.  Hathman,  7  Ind.  name,  on  the  ground  that  it  was  the 

585.  intention   of    the    parties    to   make   a 

Massachusetts. — Jones  z/.  Witter,   13  negotiable  instrument.     And  see  i«/r<j, 

Mass.  304.  VI.  5.  d.  On  What  Instruments. 

New  York.  —  Savage   v.    Bevler,    12  3.  Alabama. —  Kirkscy    v.    Bates,    i 

How.  Pr.  (N.  Y.  C.  PI.)  i66.  Ala.  303;  Tipton  v.  Nance,  4  Ala.  194; 

South  Carolina.  —  Myers  v.  James,  2  Smoot  v.  Morehouse,  8  Ala.  370;  Pond 

Bailey   L.   (S.   Car.)    547;    Marvin    v.  v.  Lock  wood,  3  Ala.  669;  Birch  v.  Til- 

M'Rae,  Rice  L.  (S.  Car.)  171.  lotson,    16    Ala.   387;     Alabama    Coal 

Tennessee.  —  Burton  v.  Dees,  4  Yerg.  Min.  Co.  v.  Brainard,  35  Ala.  476; 
(Tenn.)  4;  Cardwell  v.  Tennison,  10  Phillips  v.  Sellers,  42  Ala.  658;  Moses 
Humph.  (Tenn.)  446.  v.  Clark,  46  Ala.  229;  Flexner  v.  Dick- 
Striking  Oat  Ainigiimentf. —  It  was  erson,  65  Ala.  72;  Lake-side  Land  Co. 
held  in  Cardwell  v.  Tennison,  10  v.  Dromgoole,  89  Ala.  505;  Lea  v. 
Humph.  (Tenn.)  446.  that  the  holder  Branch  Bank,  8  Port.  (Ala.)  119;  Smyth 
of  a  note  by  delivery  merely,  might  v.  Strader,  9  Port.  (Ala.)  446;  Hazle- 
strike  out  assignments  on  it  to  other  hurst  v.  Pope,  2  Stew.  &  P.  (Ala.)  259. 
persons,  and  recover  in  the  name  of  Arkansas.  —  Pike  v.  Galloway,  17 
the  payee.  But  where  there  was  a  Ark.  90;  Turner  &.  Stroud,  37  Ark.  556. 
failure  to  do  this  it  was  held  that  the  California.  —  McPherson  v.  Weston, 
action  could  not  be  maintained,  since  it  64  Cal.  275;  Woodsum  v.  Cole,  69  Cal. 
did  not  appear  that  the  plaintiff  was  142;  Scribner  z^.  Hanke,  116  Cal.  613. 
the  legal  owner  of  the  note.  Connecticut.  —  Nevins  v.  Townsend, 

Former  Motion  by  Payee  Difmiseed. —  6  Conn.  5;  French  v.  Jar  vis,  29  Conn. 

It  was  held  in  Burton  v.  Dees,  4  Yerg.  347;    Bowne  v.  Olcott,  2  Root  (Conn.) 

(Tenn.)  4,  that  it  was  no  defense  to  an  353;     Goff    v.    Billinghurst,    2     Root 

action  in  the  name  of  the  payee,  by  a  (Conn.)  527. 

person  to  whom  a  negotiable  instru-  Delanvare.  —  Hartwell   v.  McBeth,  t 

ment  had  been  transferred   by  deliv-  Harr.  (Del.)  363;  Freeman  v.  Sutton,  3 

ery,  that  a  prior  suit  by   the  payee  of  Houst.  (Del.)  264. 

such  instrument  had  been  dismissed  on  Georgia.  —  Leitner  v.  Miller,  49  Ga. 

the  ground   that   the    payee   had    not  486;  Wilson  v.  Tolson,  79  Ga.  137. 

such  an  interest  as  would  entitle  him  Indiana. — Shafer  v.  Bronenberg,  42 

to  maintain  the  action.  Ind.   89;    Mendenhall    v.    Baylies,   47 

Payments  to  the  Payee,  after  notice  by  Ind.  575;    Morrison  z/.  Fish  el,  64  Ind. 

the   transferee    to    the    maker  not   to  177;    Pixley  v.  Van  Nostern,  100  Ind. 

make  such  payments,  do  not  prevent  34;     Deuel    v.   Newlin,    131    Ind.   40; 

an  action  by  such   transferee  against  Payne  v.   Albany  City   Nat.  Bank,  3 

the  maker  in  the  name  of  the  payee.  Ind.  App.  214. 

Jones  V.  Witter,  13  Mass.  304.  Illinois.  —  Burnap  v.    Cook,   32   111. 

3.  It  was  held  in  Maryland  Fertiliz-  168;    Henderson   v.    Davisson,  57   111. 

ing,  etc.,  Co.  v.  Newman,  60  Md.  584.  App.    17;     Lohman    v.    Cass    County 

that  an  indorsee  might  sue  in  his  own  Bank,  87  111.  616. 

same  on  an  instrument  promising  to  Iowa,  —  Allen  v.  Newberry,  8  Iowa 
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indorBement  After  Maturity.  —  The  fact  that  a  negotiable  instrument 
is  transferred  after  maturity  does  not  prevent  the  indorsee  suing 

65;  Sheldon  v.  Middleton,  10  Iowa  17;  Phelps  r.  Church,  65  Mich.  231;  Win- 

Fannon    v.    Robinson,   10    Iowa  272;  termute    v.    Torrent,    83    Mich.    555; 

McCarty  v.  Clark,  10  Iowa  588;  Abell  Stevens    v.    Hannan,    86    Mich.    305; 

Note  Brokerage,  etc.,  Co.  v,  Hurd,  85  Watkins  v.  Plummer,  93  Mich.  215. 

Iowa    559;     Sater    v.    Hendershott,    i  Minnesota, — White    v.     Phelps,    14 

Morr.  (Iowa)  118.  Minn.    27;    Elmquist    v,    Markoe,   45 

Kansas,  —  Linney    v.   Thompson,   3  Minn.  305.     But  see  Rock  County  Nat. 

Kan.  App.  718.  Bank  v.  HollisLer,  21  Minn.  385. 

Kentucky,  —  Harpending  v,   Daniel,  Mississippi,  —  Lake    v,  Hastings,  24 

80  Ky.  449;    Wilson  v,   Ryan,   7  J.  J.  Miss.  490;  Montague  v.  King,  37  Miss. 

Marsh.  (Ky.)  350;  Palmer  v,  Mt,  Ster-  441;  Sims  v.   Wilkins.   5  Smed.  &  M. 

ling  Nat.   Bank,   13  Ky.   L.  Rep.  790,  (Miss.)    234;     Dowell    v.     Brown,     13 

(Ky.  1892)18$.  W.  Rep.  234.  Smed.   &    M.   (Miss.)  43;    Haynes  v, 

Louisiana.  —  West  v,  Wilson,  4  La.  Ezell,  25  Miss.  242;  Planters'  Bank  z^. 

219;  Lapice  v,  Clifton,  17  La.  152;  Mc-  Chewning,  5  How.  (Miss.)  413. 

Kown  V,  Mathes,  19  La.  542.  .  Missouri,  —  Irvin   v,    Maury,  i  Mo. 

Maine.  —  Augusta  v,  Leadbetter,  16  194;  Beattie  v,  Lett,  28  Mo.  596;  Sim- 

Me.  45;  Southard  t/.  Wilson,  29  Me.  56;  mons  v.   Belt,  35  Mo.  461;  Knaus  v. 

Cooper  r.  Curtis,  30  Me.  488;  Franklin  Givens,    no  Mo.    58;    Cummings    v. 

Bank  v,  Lawrence,  32  Me.  586;  Davis  Kohn,  12  Mo.  App.  585. 

V.   Briggs,  39  Me.  304;    Chase  v.  Ha-  Nebraska,  —  Roberts    v.    Snow,    27 

thorn,  61  Me.  505;  Hapgood  v,  Watson,  Neb.  425. 

65  Me.  510;  Noyes  v.  Gilman,  65  Me.  New  Hampshire.  —  Moody  €•*.  Lea vitt, 
589;  Woodman  v.  Boothby,  66  Me.  2  N.  H.  171;  Thompson  v,  Wilson,  2 
389;  Hersey  v.  Elliot,  67  Me.  526;  N.  K.  291;  Edgertonz/.  Brackett,  11  N. 
Ticonic  Nat.  Bank  v,  Bagley,  68  Me.  H.  218;  Elliot  v.  Abbot,  12  N.  H.  549; 
249;  Russell  V,  Folsom,  72  Me.  436;  South  wick  v,  Ely,  15  N.  H.  541;  Burn- 
Dorr  V,  Davis,  76  Me.  301.  Contra^  ham  v.  Whittier,  5  N.  H.  334;  Wood- 
Bates  V.  Butler,  46  Me.  387  (this  case  bury  v.  Woodbury,  47  N.  H.  11. 
was  decided  under  a  statute).  New   York.  —  Leavitt   v,  Putnam,  3 

Maryland.  —  Maryland     Fertilizing,  N.  Y.  494:  Commercial  Bank  v.  Union 

etc.,    Co.    V.    Newman,   60    Md.    584;  Bank,  ii  N.  Y.  203,   19  Barb.  (N.  Y.) 

Whireford  v.  Burckmyer.  i  Gill  (Md.)  391;    Cummings  v,  Morris,  25  N.  Y. 

127;  Bowie  «/.  Duvall,  I  Gill  &  J.  (Md.)  625,    affirminf^   3    Bosw.   (N.    Y.)   560; 

175;  Noland  v,  Ringgold,  3  Har.  &  J.  Battle  v.  Coit,  26  N.  Y.  404,  19- Barb. 

(Md.)  216;    Heighe  v.  Farmers'  Bank,  (N.  Y.)  68;    Dean  v.   He  wit.  5  Wend. 

5  Har.  &  J.  (Md.)  68.  (N.   Y.)    257;    Comstock     v,    Hoag,    5 

Massachusetts.  —  Wilson   tt.  Holmes,  Wend.  (N.  Y.)  599;  Douglass  v.  Wilk- 

5   Mass.    543;    Emerson   v,    Cutts,    12  eson,  6  Wend.  (N.  Y.)  637;  Waggoner 

Mass.    77;     Nevins    v,    DeGrand.     15  v,  Colvin,  11  Wend.  (N.  Y.)  27;  Dela- 

Mass.  436;  Bowman  v.  Wood,  15  Mass.  field  v,  Kinney,  24  Wend.  (N.  Y.)  345; 

534;    Mosher  v,  Allen,  i6  Mass.  451;  Sherwood  v.  Barton,  36  Barb.  (N.  Y.) 

Guild   V.    Eager,    17   Mass.   615;     Ex-  284;    Eaton  v,  Alger,  57  Barb.  (N.  Y.) 

change  Bank  v.  Rice,   107  Mass.  41;  179;  Lodge  v.  Phelps,  i  Johns.  Cas.  (N. 

National   Pemberton   Bank  v.    Porter,  Y.)  139,  2  Cai.  Cas.  (N.  Y.)  321;  Den- 

125   Mass.  333;    Rand  v,   Hubbard,  4  niston  v.  Bacon,  10  Johns.  (N.  Y.)  198; 

Met.  (Mass.)  260;  Brigham  v.  Marean,  Havens  v.  Huntington,  i  Cow.  (N.  Y.) 

7  Pick.  (Mass.)  4.0;  WestBoylston  Mfg.  387;  Smith  v.  Lusher,  5  Cow.  (N.  Y.) 

Co.   V,   Searle,    15   Pick.   (Mass.)  230;  688;    James    v,    Chalmers,    5    Sandf. 

Pitcher  v.  Barrows,    17  Pick.  (Mass.)  (N.  Y.)  52;  Freeman  v.  Falconer,  44  N. 

361;     Estabrook    v.     Smith,     6    Gray  Y.  Super.  Ct.  132,  45  N.  Y.  Super.  Ct. 

(Mass.)   570;    Hubbard   v.  Mosely,  11  383;  Clark  v.  Tryon,  4  Misc.  Rep.  (N. 

Gray  (Mass.)  170;    Craig  v,  Twomey,  Y.  C.  PI.)  63;  Matthews  v,  Moran,  19 

14  Gray  (Mass.)  486;    Peaslee  v.  Mc-  Misc.    Rep.  (N.  Y.  Supreme  Ct.)  24; 

Loon,  16  Gray  (Mass.)  488;    Barney  v.  White  v.  Williams,  i  Paige  (N.  Y.)  502: 

Newcomb,  9  Cush.  (Mass.)  46.  Concord  Granite  Co.  v.  French,  3  Civ. 

Michigan.  —  Green    v.   Burrows,   47  Pro.  Rep.  (N.  Y.  C.  PI.)  445,  65  How. 

Mich.  70;    Russell  v.  Klink,  53  Mich.  Pr.  (N.  Y.)  317,  affirming  3  Civ.  Pro. 

161;     Moore   v.   Hall,  48    Mich.    143;  Rep.  (N.  Y.)  56;  Kirby  v.  Cogswell,  i 
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thereon  in  his  own  name.     In  such  case  the  holder  takes  the  legal 

title  and  can  maintain  suit  in  the  same  manner  as  i{  he  had 
received  the  instrument  before  it  was  due.* 

Cai.  (N.  Y.)  505;    Lodge  v.  Phelps,  3  Irwin  v,  Bailey,  8   Biss.  (U.   S.)  523; 

Cai.  Cas.  (N.  Y.)  321.  Thatcher  v,  Winslow.  5  Mason  (U.  S.) 

North      Carolina,  —  Kahnweiler     v,  58;  Kirkman  V.Hamilton,  6  Pet.  (U. 

Anderson,  78  N.  Car.  133.  S.)  20;  Smith  v.  Clapp,  15  Pet.  (U.  S.) 

Ohio.—Oshovti    V.    McClelland,   43  125;    Shuford   v,  Cain,  i  Abb.  (U.  S.) 

Ohio  St.  284;  Wayne  v.  Minor,  3  Cine.  302. 

Wkly.  L.  Bui.  365,  7  Am.  L.  Rec.  9.  Enoland.  —  Brown  v.  Davies,  3  T.  R. 

Oregon.  —  Roberts  v.  Parrish,  17  Ore-  80;  Hubbard  v,  Jackson,  4  Bing.  300, 

gon  583.  15  E.  C.  L.  12;  Louviere  v,  Laubray, 

Pennsylvania.  —  Kyner  v.  Shower,  13  10  Mod.  36;  Hawkins  v.  Gardner,  12 

Pa.  St.  444;  Jones  v.  Martins,  13  Pa.  Mod.  213;  Coleman  v,  Biedman,  7  C. 

St.  614;  Lawrance  v.  Fussell,  77  Pa.  St.  B.  871,  62  E.  C.  L.  871;  Callow  v.  Law- 

460;   Rand  v.  Dovey,  83  Pa.  St.  280;  rence,  3  M.  &  S.  95;  Deuters  v.  Town- 

Oberle  v.  Schmidt,  86  Pa.  St.  221;  Ash*  send,  5  B.  &  S.  616.  117  E.  C.  L.  616; 

ton  V.  Reeves,  3   Phila.  (Pa.)  339,  16  Johnson    v.    Kennion,    2    Wils.    262; 

Le^.   Int.  (Pa.)  37;  Bank  v.  Butler,  4  Hawkins  v.  Cardee,  i  Salk.  65;  Gibson 

Kulp  (Pa.)  99;  Porter  v.  Gunnison,  2  v.   Minet,    i   H.  Bl.  569;  Williams  v. 

Grant's  Cas.  (Pa.)  297;  Han  way  v.  Mc-  James,  15  Q.  B.  505,  69  E.  C.  L.  505; 

CuUough,  26  Pa.  L.J.  79;  City  Bank  v.  Milne  v.  Graham,  i  B.  &  C.  192,  8  E. 

Traders'  Nat.  Bank,  2  Lack.  Leg.  N.  C.  L.  82;  M*Lean  v.  Clydesdale  Bank- 

(Pa.)  213;    Fahnestock  v.   Schoyer,  9  ing  Co.,  L.  R.  9  App.  95;  Watkins  v. 

Watts  (Pa.)  102;  McCormick  v.  Trotter,  Maule,  2  Jac.  &  W.  237. 

10  S.  &  R.  (Pa.) 94;  Barriere  v.  Nairac,  Sorikiiig  Oat  the  drawer's  name  does 

2  Dall.  (Pa.)  249.  not  affect  the  right  of  an  indorsee  to 
Rhode  Island.  —  Bank  of  America  v,  recover  against  the  acceptor.    Ashton 

Senior,  n  R.  I.  376;  Cross  v.  Brown,  v.  Reeves,  3  Phila.  (Pa.)  339,  i6  Leg. 

19  R.  I.  220.  Int.  (Pa.)  37.     Compare  Deale  v.  Krofft, 

Tennessee.  —  Herron     v,     Bullitt,    3  4  Cranch  (C.  C.)  448. 

Sneed(Tenn.)497;  Burk  v.  State  Bank,  Statutory  Authority  to  Indorsee  to  Sue. 

3  Head  (Tenn.)  686.  —  In  Irvin  v.  Maury,  i  Mo.  194,  it  was 

Texas,  —  Andrews  v.  Hoxie,  5  Tex.  held  that  the  indorsee  of  a  promissory 

171 ;    De  Cordova  v.  Atchison,  13  Tex.  note  might  sue  thereon,  notwithstand- 

372;    Barnett  v.  Logue,  29  Tex.  282;  ing  the  statute  providing  that  all  bills 

Frank  v.   Kaigler,  36  Tex.  305;  Aber-  and  promissory  notes  should  be  assign- 

crombie    v.    Stillman,    77     Tex.    589;  able,  and  giving  the  assignee  power  to 

Henrietta    Nat.    Bank    v.    State   Nat.  sue  in  his  own   name,  it  being  held 

Bank,  80  Tex.  648;  Jackson  v.  Fawlkes,  that  the  statute  did  not  take  away  the 

(Tex.  1892)  20  S.  W.  Rep.  136.  effect  of  an  indorsement. 

Vermont, — Jarvis  v.  Barker,  3  Vt.  A  KatlonalBank  might  sue  as  indorsee 

445;    Cahoon   v,   Moore,   11    Vt.  604;  on  a  promissory  note,  without  regard 

Norton  v.  Downer,  15  Vt.  569;  Tarbell  to  whether  its  purchase  was  ultra  inres. 

V,  Sturtevant,  26  Vt.  513.  National  Pemberton  Bank  v.   Porter, 

Virginia,  —  Hooe  v.  Wilson,  5  Call  125  Mass.  333. 

(Va.)  61.  A  Town  might  sue  as  indorsee  on  a 

West    Virginia, — Spence  v,  Robin-  note  purchased  to   meet  an   expected 

son,  35  W.  Va.  313.  claim  by  the  payee  against  the  town. 

Wisconsin.  —  Manegold  v,  Dulau,  30  Augusta  v.  Leadbetter,  16  Me.  45. 

Wis.    541;  Merrill  v,   Guthrie,   i    Pin.  1.  Alabama,  —  Kirksey  v.    Bates,    i 

(Wis.)  435.  Ala.  303. 

Wyoming,  —  Stamper     v.     Gay,     3  Connecticut,  —  Nevins  v.  Townsend,  6 

Wyoming  322.  Conn.  5;  French  v.  Jarvis,  29  Conn.  347. 

United  States.  —  Pease  v,  Dwight,  6  loTva.  —  Fannon    v,     Robinson,    10 

How.  (U.  S.)  190;  Riddle  v.  Mandeville,  Iowa  272. 

I  Cranch  (C.   C.)  95;    Mandeville  v,  Massachusetts.  —  Emerson    v.  Cutts, 

Riddle,  I  Cranch  (U.  S.)  290;  Muir  v.  12  Mass.  77;  Guild  v.  Eager,  17  Mass. 

Jenkins,   2  Cranch  (C.  C.)  18;   Deale  615. 

V.  Krofft,  4  Cranch  (C.  C.)  448;  York  Mississitpi.  —  Moore    v.     Ayres,     5 

Bank  v,  Asbury,  i  Biss.  (U.  S.)  230;  Smed.  &  M.  (Miss.)  310. 

W7  Volume  XIV. 


Partial               NEGOTIABLE  INSTRUMENTS.  PUlntlft 

Speoial  Indonee.  —  Where  a  negotiable  instrument  is  transferred 
by  a  special  indorsement  an  action  may  be  maintained  thereon 
only  by  such  special  indorsee.* 

b.  Interest  of   Indorsee  —  Benefidai   ownenhip.  —  In    most 

states,  at  least  in  the  absence  of  special  statutory  provisions,  the 
indorsee  of  a  negotiable  instrument  may  sue  in  his  own  name, 
although  he  may  not  be  the  person  entitled  to  the  money  due 
thereon.* 

New  York.  —  Havens  v,  Huntington,  Illinois,  —  Henderson  v.  Davisson,  57 

I  Cow.  (N.  Y.)  387;  Dean  v,  Hewit,  5  111.  App.  17;  Lohman  v,  Cass  County 

Wend.  (N.  Y.)  257;  Sherwood  v.  Bar-  Bank,  87  111.  616. 

ton,  36  Barb.  (N.  Y.)  284;  Clark  v.  Try-  Indiana,  — Shafer  v,  Bronenberg,  42 

on,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  63.  Ind.  89.     But  see  Mendenhall  v.  Bay- 

Pennsylvania,  —  Kyner  z'.  Shower,  13  lies,  47  Ind.  575;  Pixley  z^.  Van  'Nos- 

Pa.  St.  444.  tern,   100    Ind.   3^.     Contra^  Deuel  v, 

England.  —  Brown  v.  Davies,  3  T.  R.  Newlin,  131  Ind.  40. 

80;  Hubbard  z/.  Jackson,  4  Bing.  390,  Iowa,  —  Abell  Note  Brokerage,  etc., 

15  E.  C.  L.  12;  Callow  V,  Lawrence,  3  Co.  v.  Hurd,  85  Iowa  559. 

M.  &  S.  95;  Deuters  7'.  Townsend,  5  B.  Kansas,  —  Linney  v,   Thompson,    3 

&  S.  616,  117  E.  C.  L.  616.  Kan.  App.  718. 

Contra. —  Prest   v,  Vanarsdalen,    11  Kentucky,  —  Harpending   v.  Daniel, 

N.  J.  L.  194.  80  Ky.  449. 

Indorsement  Pending  Salt.  —  In  Fan-  Louisiana,  —  West  v,  Wilson,  4  La. 

non  V.  Robinson,  10  Iowa  272,  and  in  219:  Lapice  v,  Clifton,  17  La.  152;  Mc- 

Deuters  v.  Townsend,  5  B.  &  S.  616,  Kown  v,  Mathes,  19  La.  542. 

117  E.  C.   L    616,  it  was  held  that  an  Maine,  —  Southard  c.  Wilson,  29  Me. 

action   might    be   maintained  by  the  56;    Cooper    v,    Curtis,   30    Me.  488; 

indorsee  of  a  negotiable  instrument,  Franklin   Bank  v,  Lawrence,   32   Me. 

which  was   transferred   to  him  while  586;  Ticonic  Nat.  Bank  v,  Bagley,  68 

suit  was  pending  thereon.  Me.  249.     Contra  by  statute.  Bates  v. 

Indorsement  B^ro  Salt.  —  In  Clark  v.  Butler,  46  Me.  387. 

Peabody,  22  Me.  500,  it  was  held  that  Massachusetts,  —  Peaslee  v,  McLoon, 

no  action  could  be  maintained  by  the  16    Gray    (Mass.)    488;     Brigham    v, 

indorsee  of  a  note    unless  it  was  in-  Marean,  7  Pick.  (Mass.)  40;  Wilson  v, 

dorsed  by  the  payee  before  the  com-  Holmes,  5  Mass.  543. 

mencement  of  the  suit.  Michigan,  —  Moore  v.  Hall,  48  Mich. 

1.  Delaware,  —  Hartwell  v,  McBeth,  143;  Wintermute  v.  Torrent,  83  Mich. 
I  Harr.  (Del.)  363.  555;    Watkins  v,   Plummer,  93  Mich. 

Iowa,  —  Morris    v,     Hendershott,   i  215. 

Morr.  (Iowa)  118.  Minnesota.  —  Elmquist  v,  Markoe,  45 

Maryland,  —  Bowie  v,  Duvall,  I  Gill  Minn.  305.     But  see  Rock  County  Nat. 

&  J.   (Md.)  175;  Whitcford  v,  Burck-  Bank  c.  Hollister,  21  Minn.  385. 

myer,  i  Gill  (Md.)  127.  Missouri.  —  Beattie  v,  Lett,  28  Mo. 

Mississippi,  —  Lake  v,  Hastings,  24  596;    Simmons  v.   Belt,   35   Mo.   461; 

Miss.  490.  Cummings  v.  Kohn,  12  Mo.  App.  585. 

Pennsylvania  —  Bank    v,   Butler,  4  Nebraska,  —  Roberts    v.     Snow,     27 

Kuip(Pa.)99;  Jones  v,  Martins,  13  Pa.  Neb.  425. 

St.  614;  Lawrance  v,  Fussell,  77  Pa,  New  Hampshire, — Edgerton  v.  Brack- 

St.  460.  ett,  II  N.  H.  218;  Southwick  v.  Ely,  15 

West   Virginia,  —  Spence  v,  Robin-  N.  H.  541. 

son,  35  W.  Va.  313.  New    York.  —  Commercial    Bank  v, 

2.  Alabama,  —  Pond  v,  Lockwood,  8  Union  Bank,  11  N.  Y.  203, 19  Barb.  (N. 
Ala.  669.  But  see  Tipton  v,  Nance,  4  Y.)  391 ;  Freeman  v.  Falconer.  44  N. 
Ala.  194.  Y.  Super.  Ct.  132,  45  N.  Y.  Super.  Ct. 

California,  —  McPherson  r.  Weston,  383;  James  v,  Chalmers,  5  Sandf.  (N, 

64  Cal.   275;    Scribner  v.  Hanke,  116  Y.)  52;  Comstock  r.  Hoag,  5  Wend.  (N. 

Cal.  613.     But  see  Woodsum   v.  Cole,  Y.)  599;  Waggoner  v.  Colvin,  11  Wend. 

69  Cal.  142.  (N.  Y.)  27;    Concord   Granite  Co.   v, 

Georgia,  — Wilson  v,  Tolson,  79  Ga.  French,  3  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 

137;  Haug  V.  Riley,  lox  Ga.  373.  445.  65  How.  Pr.  (N.  Y.)  317,  affirming 
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Indortoe  for  GoUeotion.  —  A  person  to  whom  a  negotiable  instru- 
ment has  been  transferred  by  indorsement,  for  the  purpose  of  col- 
lection only,  may  nevertheless  sue  thereon  in  his  own  name. 
Even  under  the  codes  a  plaintiff  is  the  real  party  in  interest  if  he 
has  a  valid  transfer  as  against  the  assignor  and  holds  the  legal 
title  to  the  demand.* 

Indonement  for  CoUatoral  Beonrity.  —  An  indorsee  to  whom  a  negotia- 
ble instrument  is  transferred  for  collateral  security  may  sue  thereon 
in  his  own  name.* 

c.  Particular  Forms  of  Indorsement.  —  It  has  been  held 

3  Civ.  Pro.  Rep.  (N.  Y.)  56.     But  see  Nebraska,  —  Roberts    v.    Snow,     27 

Eaton  V,  Alger,  57  Barb.  (N.  Y.)  179.  Neb.  425. 

Ohio,  —  Wayne    v.    Minor,    3  Cine  New  Hampshire, — Edgerton  v.  Brack- 

Wkly.    L.  Bui.  365,  7  Am.  L.  Rec.  p.  ett,  11  N.  H.  218. 

But  sec  Osborn  v,  McClelland,  43  Ohio  New    York,  —  Commercial    Bank  v, 

St.  284.  Union  Bank,  11  N.  Y.  203;  Commer- 

Oregon,  —  Roberts  v.  Parrish,  17  Ore-  dal  Bank  v.  Union  Bank,  19  Barb.  (N. 

gon  583.  Y.)  391;  Freeman  v.  Falconer,  44  N,  Y. 

Pennsylvania.  —  Hanway   v.  McCul-  Super.  Ct.  132,  45  N.  Y.  Super.  Ct.  383. 

lough,  26  Pa.  L.  J.    79;  City  Bank  v.  Contra,  Iselin  v,  Rowlands,  30  Hun  (N. 

Traders'  Nat.  Bank,  2  Lack.  Leg.  N.  Y.)  488. 

(Pa.)  213,     But  see  Oberle  V.  Schmidt,  OMo,  —  Wayne  v.   Minor,    3    Cine. 

86  Pa.  St.  221.  Wkly.  L.  Bui.  365,  7  Am.  L.  Rec.  9. 

Rhode  Island  —  Bank  of  America  v,  Oregon,  —  Roberts    v,     Parrish,     17 

Senior,  11  R.  L  376;  Cross  v.  Brown,  Oregon  583. 

19  R.  \,  220.  Pennsylvania.  —  Hanway  v.  McCul- 

Tennessee,  —  Herron    v,     Bullitt,    3  lough,  26  Pa.   L.  J.  79;  City  Bank  v, 

Sneed  (Tenn.)  497.  Traders*  Nat.  Bank,  9  Lack.  Leg.  N. 

Texas,  —  Andrews  v.  Hoxie,  5  Tex.  (Pa.)  213. 

171;  De  Cordova  v,  Atchison,  13  Tex.  Rhode  Island,  —  Cross  v.  Brown,  19 

372;  Barnett  v,  Logue,  29  Tex.  282.  R.  L  220. 

Wyoming.  —  Stamper     v.     Gay,      3  Texas,  —  Andrews  v,  Hoxie,  5  Tex. 

Wyoming  322.  171. 

United  States.  —  Irwin   v,  Bailey,   8  United  States,  —  Irwin   v,    Bailey,   8 

Biss.  (U.  S.)  523.     But  see  Thatcher  v,  Biss.  (U.  S.)  523. 

Winslow,  5  Mason  (U.  S.)  58.  Contra.  —  Deuel  v,  Newlin,  131   Ind. 

England,  —  Coleman  v,  Biedman,  7  40;  Bates  v,  Butler,  46  Me.  387. 

C.  B.  871,  62  E.  C.  L.  871;  Johnson  v.  And  see  Rock  County  Nat.  Bank  v, 

Kennion,   2  Wils.    262;    Williams    v,  Hollister,   21    Minn.   385;    Watson  v. 

fames,  15  Q.  B.  505,  69  £.  C.  L.  505.  New  England    Bank,  4  Met.  (Mass.) 

Comttare  Heighe  v.  Farmers'  Bank,  5  343,  where  it  was  held  that  an  action 

Har.  &  J.  (Md.)  68,  would  not  lie  in  the  name  of  a  bank  to 

1.  Alabama.  —  Bancroft  v.  Paine,  15  which  a  bill  had  been  indorsed  for  col- 
Ala.  834.  lection,  after  the  bank  had  returned  it 

California.  —  McPherson  v.  Weston,  to  the  owner. 

64  Cal.  275.  9.  Arkansas,  —  Turner  v.  Stroud,  37 

Georgia,  —  Wilson  v,  Tolson,  79  Ga.  Ark.  556. 

137;  Haug  z/.  Riley,  loi  Ga.  372.  Iowa,  —  Sheldon    v.   Middleton,     10 

/owtf.  —  Abcll  Note  Brokerage,  etc.,  Iowa  17;    McCarty  v.  Clark,  10  Iowa 

Co.  V.  Hurd,  85  Iowa  559.  588. 

Louisiana,  —  West  v.  Wilson,  4  La.  Kentucky,  —  Palmer  v,  Mt.  Sterling 

219;  Lapice  v,  Clifton,  17  La.  152;  Mc-  Nat.  Bank,  13  Ky.  L.   Rep.   790,  (Ky. 

Kown  z;  Mathes,  19  La.  542.  1892)  laS.  W.  Rep.  234. 

Michigan. — Wintermute  v.  Torrent,  Massachusetts,  —  Bowman  v.   Wood, 

83  Mich.  555;  Watkins  v,  Plummer,  93  15  Mass.  534. 

Mich.  215.  Minnesota.  —  White    v,    Phelps,    14 

Missouri,  —  Beattie  v.  Lett,  28  Mo.  Minn.  27. 

596;    Simmons  v.   Belt,   35   Mo.  461;  Texas, — Jackson  v,  Fawlkes,  (Tex. 

Cummings  v.  Koha,  12  Mo.  App.  585.  1892)  20  S.  W.  Rep.  136. 
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that  an  indorsee  may  sue  in  his  own  name  on  a  note  indorsed 
without  words  of  negotiability,*  or  indorsed  "for  collection,"  *  or 
indorsed  with  a  guaranty  of  payment  or  of  collection,?  or  indorsed 
conditionally,*  or  indorsed  with  a  restriction,*  or  indorsed  by  a 
corporation  under  its  seal,*  or  under  an  indorsement  made  by 
the  indorsee  at  the  request  of  the  indorser,''  or  under  an  indorse- 
ment which  had  been  erased  and  afterwards  restored,®  or  on  a 
note  transferred  by  a  separate  order  to  pay.*  But  it  has  been 
held  that  an  indorsee  cannot  sue  in  his  own  name  on  an  indorse- 
ment * '  for  account "  of  the  indorser,  **  or  on  a  forged  indorsement,* ' 
or  an  indorsement  of  part  only  of  the  contents  of  an  instrument.** 
Where  there  is  a  break  in  the  chain  of  indorsements  under  which 
an  indorsee  claims,  he  cannot  sue  on  such  instrument  in  his  own 
name,**  nor  can  an  indorsee  strike  out  a  special  indorsement,  and 
write  another  indorsement  over  the  name  of  the  indorser,  making 
the  instrument  payable  to  himself.** 
d.  On  What  Instruments.  —  An  indorsee  has  been  held 

Vermont.  —  Chase  v.    Burnham,    13    of  a  corporation,  see  Chase  v.  Hathorn, 
Vt.  447;  TarbeU  v,  Sturtevant,  26  Vt.    61  Me.  505;  Russell  v.  Folsom,  72  Me. 

513.  436. 

1.  Leavitt  v.  Putnam,  3  N.  Y.  494.  7.  Woodbury  v.  Woodbury,  47  N.  H. 

2.  Wilson    V,    Tolson,   79    Ga.    137;     11. 

Payne  v.  Albany  City  Nat.   Bank,   3  8.  Nevins  v.  De  Grand.  15  Mass.  436. 

Ind.  App.  2x4.     See  as  to  an  indorsee  9.  Noyes  v,  Gilman,  65  Me.  589.     In 

suing  in  his  own  name  where  he   is  this  case,  however,  it  was  held   that 

merely  agent  for  collection,  ante^  p.  389.  while  an  order  to  pay  the  amount  due 

8.  Green   v.  Burrows,  47   Mich.  70;  on  a  note,  and  a  letter  saying  that  the 

Russell  V.  Klink,  53  Mich.  161;  Phelps  order  was  good,  operated  as  a  transfer 

V.  Church,  65  Mich.  231.  of  the  note,  so  as  to  enable  the  trans- 

Hon-negotiable  Onaranty.  —  Where  the  feree   to   sue,  nevertheless   the  order 

party  to   whose  order  a  note  is  pay-  and  acceptance   were  not  a  separate 

able    indorses    a    guarantee    thereon,  negotiable   instrument  on    which    the 

Such  indorsement  need  not  be  negoti-  indorsee  could  maintain  an  action  in 

able  to  enable  the  assignee  to  sue  the  his  own  name. 

maker.     Phelps  v.   Church,  65   Mich.  10.  Lawrance  v.  Fussell,  77  Pa.  St. 

231.  460.     See,  however,  as  to  an  indorsee 

4.  Cummings  v,   Morris,   25   N.   Y.  for  collection  suing  in  his  own  name, 

625,  3  Bosw.  (N.  Y.)  560.     These  were  ante^  p.  389. 

cases  where  the  indorsement  was  for  a  11.  York  Bank  v.  Asbury,  i  Biss.  (U. 

consideration  that  was  not  to  be  paid  S.)  230. 

until  the  note  should  be  collected.  12.  Douglass  v.  Wilkeson,  6  Wend. 

6.  Sims  V,  Wilkins,   5  Smed.   k  M.  (N.  Y.)  637:    Frank  v.  Kaigler,  36  Tex. 

(Miss.)  234.     In  this  case  the  indorse-  305;    Hawkins  v.   Gardner,    12   Mod. 

ment  was  in  these  words:     *'  Sir,  will  213;  Hawkins  v.  Cardee,  i  Salk.  65. 

you  be  so  good  as  to  pay  the  within  Baddne  Eztingnished  or  Satisfied.  —  It 

note  to  Mr.  W.  W.  Wilkins,  and,  if  you  seems  an  indorsee  may  sue  on  an  in- 

cannot  pay  it,  settle  it  with  him  as  he  dorsement  of  part  of  the  amount  of  a 

may  wish  you  to  do,  for  me."  negotiable  instrument,  when  it  appears 

6.  Rand  v.  Dovey,  83  Pa.  St.  280.  that  the  residue  thereof  has  been  extin- 
In  this  case,  however,  the  indorsement  guished  or  satisfied.  Douglass  v. 
by  the  corporation  was  irregular,  the  Wilkeson,  6  Wend.  (N.  Y.)  637;  Hawk- 
corporation  not  being  a  party  to  the  ins  v.  Cardee,  i  Salk.  65. 
instrument,  and  the  indorsee  did  not  18.  Haynes  v.  Ezell,  25  Miss.  242. 
need  to  trace  his  title  through  such  in-  But  see  Condon  v.  Pearce,  43  Md.  83. 
dorsement.  14.  Burnap  v.  Cook,  32  111.  168.     But 

As  to  indorsement  by  the  treasurer  see  Porter  v.  Cushman,  19  111.  572. 
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entitled  to  sue  in  his  own  name  on  a  banker's  draft  or  check/ 
on  an  instrument  payable  to  the  order  of  the  maker  *  or  to  a 
fictitious  person,*  on  a  foreign  note,*  even  though  the  indorsee 
could  not  sue  in  his  own  name  in  the  state  where  th^  instrument 
was  made,*  or  on  one  payable  in  specific  articles,*  and  on  a  note 
payable  to  a  guardian  for  his  ward,^  or  one  payable  to  executors.* 
Before  the  statutes  of  3  and  4  Anne,  c.  9,  promissory  notes  were 
not  negotiable,  so  that  the  indorsee  could  sue  in  his  own  name,* 
and  sealed  notes  are  not  within  the  terms  of  that  statute.^*  An 
indorsee  cannot  sue  in  his  own  name  on  a  promise  to  accept  a  bill,** 
nor  on  an  instrument  not  payable  to  order,**  or  on  an  instrument 
payable  on  condition.**   An  indorsee  cannot  sue  in  his  own  name 

1.  M*Lean  v.  Clydesdale  Banking  102;  McCormick  v.  Trotter,  10  S.  &  R. 
Co.,  L.  R.  9  App.  95,  it  being  held  that     (Pa.)  94. 

such  an    instrument    was    negotiable  Koto  Payable  in  Bank  Kotas. —  In  Mc- 

both  in  England  and  Scotland.     Com-  Cormick  v.  Trotter,  10  S.  &  R.  (Pa.)  94, 

pare  Delafield  v.  Kinney,  24  Wend.  (N.  it  was  held  that  the  indorsee  could  not 

Y.)  345,  where  it  was   left   undecided  sue  in  his  own  name  on  a  note  promis- 

whether  certificates  of  deposit  issued  by  ing  to  pay  five  hundred  dollars  in  notes 

associations  formed  under  the  general  of  the  chartered  banks  of  Pennsylvania, 

banking  laws  of  New  York  were  such  7.  Dorr  v,  Davis,  76  Me.  301. 

negotiable  instruments  as   would   en-  8.  Moses  v.  Clark,  46  Ala.  229. 

able  an  indorsee  to  bring  an  action  in  9.  Bowie  v.  Duvall,  i  Gill  &  J.  (Md.) 

his  own  name.  175;    Clerke  v,  Martin,  2  Ld.   Raym. 

2.  Lea  v.  Branch  Bank,  8  Port.  (Ala.)  757;  Burton  v.  Souter,  2  Ld.  Raym.  774; 
119,  overruling  Ramsey  v.  Johnson,  Williams  %k  Cutting,  2  Ld.  Raym.  825. 
Minor  (Ala.)  419.  10.  Mcintosh  v.  Stubb,  Dec.  Col.  Dec. 

8.  Gibson  v.  Minet,  i  H.  Bl.  569.  (S.  Car.)  1829,  where  it  was  held  that  a 

4.  Milne  v,  Graham,  i  B.  &  C.  192,  8  transferee  of  such  a  note  should  sue  as 

E.  C.   L.  82.     In  this  case  an  action  assignee  and  not  as  indorsee, 

was  maintained  in  England  by  the  in-  11.  Exchange  Bank  v.  Rice,  107  Mass. 

dorsee  of  a  promissory  note  made  in  41;  Henrietta  Nat.  Bank  v.  State  Nat. 

Scotland  and  negotiated  in  England.  Bank,  80  Tex.  648.     Contra^  Barney  v, 

6.  Lodge  V.  Phelps,  i  Johns.  Cas.  (N.  Newcomb,  9  Cush.  (Mass.)  46. 

Y.)  139,  2  Cai.  Cas.  (N.  Y.)  321.  12.  Noland  v,  Ringgold,  3  Har.  &  J. 

In  Connecticut  it  was  held  ihat  an  in-  (Md.)  216;    Barriere  v,  Nairac,  2  Dall. 

dorsee  may  sue  in  his  own  name  on  a  (Pa.)  249. 

note  given  in  another  state,  where  such  Payable  to  Order  or  to  Bearer.  —  In 

an  instrument  is  negotiable,  although  Noland  v.  Ringgold,  3  Har.  &  J.  (Md.) 

he  would  not  be  able  to  do  so  on  a  note  216,  it  was  held  that  an  indorsee  could 

made  and  negotiated  in  Connecticut,  not  sue  in  his  own  name  on  a  promis- 

Goff  V.    Billinghurst,   2   Root  (Conn.)  sory  note,  unless  the  same  was  payable 

527.     And  see  Bowne  v,  Olcott,  2  Root  **  to  order  "  or  "  to  bearer." 

(Conn.)  353,  in    which  case  the  court  18.  Hubbard    v,    Mosely,    ii    Gray 

said:   **  By  the  laws  of  this  state,  such  (Mass.)  170;    Denniston  v.    Bacon,    10 

notes  as  the  note  in  suit  are  not  made  Johns.  (N.  Y.)  198.     Compare  Moody  v, 

negotiable;    of  consequence   no    such  Leavitt,  2   N.   H.  171;    Pike  v.  Gallo- 

action  will  lie  in  favor  of  an  indorsee  way,  17  Ark.  90. 

upon  a  note  executed  in  this  state.  ^dorsee  with  Kotice.  —  In  Denniston 
But  this  is  no  objection  to  an  indorsee,  v.  Bacon,  10  Johns.  (N.  Y.)  198,  the  in- 
coming from  another  state,  vested  with  dorsee  had  notice  of  the  condition  on 
such  right,  and  maintaining  an  action  which  a  note  was  given,  namely,  that 
in  this  state."  it  should  be  offered  for  discount  on  cer- 

6.  Phillips   V.   Sellers,  42  Ala.   658;  tain   terms,  and   it   was  held  that  he 

Flexner    v.    Dickerson,    65     Ala.    72.  could  not  sue  thereon  contrary  to  such 

These   were  agreements   to  deliver  a  conditions. 

certain    amount   of    cotton.      Contra,  Condition  Hot  Performed  by  Maker. — 

Fahnestock  v.  Schoyer,  9  Watts  (Pa.)  In   Moody  v.  Leavitt,  2  N.  H.  171,  an  , 
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on  the  original  consideration  for  which  an  instrument  is  given.* 
e.  By  Indorsement  from  What  Persons.  —  An  indorsee 
may  sue  in  his  own  name  on  a  negotiable  instrument  which  he 
takes  by  indorsement  from  a  domestic  *  or  foreign  administrator,* 
from  a  bankrupt  after  his  bankruptcy/*  or  from  an  auctioneer.* 
Where  a  note  is  payable  to  one  of  the  makers,  an  indorsee  of  the 
payee  may  sue  thereon  in  his  own  name,*  and  where  a  negotia- 
ble instrument  is  given  by  a  firm  to  one  of  its  members,  or  vice 
versa^  an  indorsee  of  such  instrument  may  maintain  an  action 
thereon.''^  On  an  instrument  payable  to  a  firm  and  indorsed  to 
one  of  the  partners,  such  indorsee  is  entitled  to  sue,®  and  it  is 

indorsee  was  permitted  to  maintain  an  indorsed  the  instrument  after  the  bank- 
aclion  in  his  own  name  on  a  note  to  ruptcy  the  indorsee  might  sue  thereon 
which  a  condition  had  been  annexed,  in  his  own  name, 
the  maker  having  failed  to  perform  Transfer  to  Bankrupt  After  Diflcharge. 
such  condition,  and  the  person  with  —  In  Birch  v.  Tillotson,  16  Ala.  387,  a 
whom  it  was  deposited  in  escrow  hav-  bankrupt,  after  his  discharge,  be- 
ing separated  the  agreement  containing  came  the  bona  fide  holder  of  a  note 
the  condition  from  the  note,  and  trans-  payable  to  himself,  which  had  been  re- 
ferred it  to  the  indorsee.  turned  in  the  schedule  and  sold  by  the 
Ambigaous  Words.  —  In  Pike  v,  Gallo-  assignee,  and  it  was  held  that  thereby 
way,  17  Ark.  90,  a  note  was  made  the  bankrupt  was  remitted  to  his  origi- 
payable  "to  the  order  of  G.  S.  B..  to  nal  title,  and  might  transfer  the  note 
Messrs.  B.  &  B."  It  was  held  that  the  by  indorsement,  so  as  to  vest  in  the  in- 
words  **  to  Messrs.  B.  &  B.,"  even  if  dorsee  a  right  of  action  in  his  own 
they  imported  a  condition,  were  to  be  name. 

disregarded,  and  that  an  action  might  6.  Matthews  v.  Moran,  19  Misc.  Rep. 

be  maintained  by  an  indorsee  of  such  (N.  Y.  Supreme  Ct.)  24.     In  this  case  a 

note  in  his  own  name.  check  was  given  to  an  auctioneer  by  a 

1.  Battle  V,  Coit,  26  N.  Y.  404,  19  buyer,  and  the  auctioneer  indorsed  it 
Barb.  (N.  Y.)  68.  And  see  White  v,  to  the  seller,  who,  ii  was  held,  could 
Williams,  i  Paige  (N.  Y.)  502,  where  it  sue  thereon  in  his  own  name. 

was  held  that  the  indorsee  of  a  note  6,  Pitcher    v.     Barrows,     17     Pick, 

did  not  thereby  acquire  a  right  to  fore-  (Mass.)  361. 

close   a  lien  for  which   the   note  was  7.  Knaus  v.  Givens,  no  Mo,  58. 

security.  S.  Alabama.  —  Smyth    t/.    Strader,  9 

2.  Parsons  v.  Parsons,  5  Cow.  (N,  Port.  (Ala.)  446;  Hazlehurst  v.  Pope,  2 
Y.)  476;  Gaboon  v,  Moore,  11  Vt,  604;  Stew.  &  P.  (Ala.)  259. 

Watkins  v.  Maule,  2  Jac.  &  W.  237.  California.  —  McPherson  v.  Weston, 

3.  Rand  v.  Hubbard,  4  Met.  (Mass.)    64  Cal.  275. 

260;  Abercrombie  z^.  Stillman,  77  Tex.  Connecticut.  —  Nevins  v.  Townsend, 

589.     But  see  Thompson  v.  Wilson,  2  6  Conn.  5. 

N.  H.  291.  Maine.  —  Davis  v,    Briggs,   39    Me, 

4.  Smoot  V.  Morehouse,  8  Ala.  370;  304;  Hapgood  v.  Watson,  65  Me.  510; 
Birch  V.  Tillotson,  16  Ala.  387;  Hersey  Woodman  v.  Boothby,  66  Me.  389. 

V.  Elliott,  67  Me.  526.  Massachusetts.  —  In      Estabiook     v. 

An  Action  by  a  Beoeiyer  in  His  Own  Smith,  6  Gray  (Mass.)  570,  it  was  held 

Kama   was  held  properly  instituted  on  that  an  indorsement  by  one  partner  in 

a  note  payable  to  such  receiver  and  in-  his  individual  name,  to  his  copartner, 

dorsed  by  him  to  himself.     Davis  v.  of  a  promissory  note   payable  to  the 

Peck,  54  Barb.  (N.  Y.)  425.  firm,  would  not  entitle  such  indorser 

Transfer  Before,  and  Indorsement  After,  to  sue  in  his  own  name. 

Bankmptcy.  —  In  Smoot  z/.  Morehouse,  Mississippi.  —  Planters'       Bank      v. 

8  Ala.  370,  and  Hersey  v.  Elliot.  67  Chewning,  5  How.  (Miss.)  413. 

Me.  526,  it  was  held  that  where  a  per-  New  Hampshire.  —  Burnham  v^ 

son  had  transferred  a  negotiable  instni-  Whittier,  5  N.  H.  334. 

ment,  without  indorsement,  and  had  New    York.  —  Smith    v.    Lusher,    5 

subsequently  become  bankrupt,  if  he  Cow.  (N.  Y.)  688;  Kirby  v.  Cogswell,  \ 
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held  that  an  indor3ee  of  a  note  payable  to  a  firm  by  an  indorse- 
ment by  less  than  all  the  partners,  may  sue  thereon.*  A  person 
who  has  taken  up  a  negotiable  instrument  may  transfer  it  by 
indorsement,  so  as  to  enable  his  indorsee  to  sue  in  his  own  name.' 
3.  Bearer  —  a.  In  General,  —  The  general  rule  is  that  any 
holder  or  owner  may  sue  upon  a  negotiable  instrument  payable 
to  bearer.  Thus,  if  a  note  is  signed  by  a  maker,  leaving  a  blank 
for  the  name  of  the  payee,  the  holder,  by  virtue  of  the  implied 
authority,  can  fill  the  blank  with  his  own  name.  This  is  con- 
ceded  on  all  sides.* 

Cai.  (N.  Y.)  505;   Sherwood  t/.  Barton,  Krekle,  22  Iowa  399;    McCormick  v, 

36  Barb.  (N.  Y.)  284.  Grundy  County,  24  Iowa  382. 

Vermont,  —  Norton    v.    Downer,    15  Kentucky.  —  Bonham  v.  Laird,  4  B. 

Vl.  569.  Mon.  (Ky.)  404. 

IVisconsin,  —  Manegold  v,  Dulau,  30  Louisiana,  —  Gaines     v,     Morris,     6 

Wis.   541;    Merrill  r.  Guthrie,   i  Pin.  Rob.  (La.)  4<. 

(Wis.)  435.  Maine.  —  Gage  v,  Johnson,  20  Me. 

Indonoment  by  Partner  to  Hixnaetf. —  437;    Sibley  v,  Robinson,  23  Me.  70; 

A  partner  of  a  firm  to  which  a  negoti-  Baker  v.  Siinchfield.  57  Me.  363. 

able  instrument  is  made  payable  may  Maryland.  —  Whiteford     v.     Burck- 

indorse  such  instrument  in   the  firm  myer,  i  Gill  (Md.)  127;    Ellicott  v.  U. 

name  to  himself,  and  sue  thereon  in  S.  Insurance  Co.,  8  Gill  &  J.(Md.)  166; 

his  own  name  as  indorsee.     Burnham  Dunham  v.  Clogg,  30  Md.  284;  'Elliott 

V.   Whittier,    5   N.    H,    334;    Kirby  v,  v,  Chesnut,  30  Md,  562. 

Cogswell,  I  Cai.  (N.  Y.)  505.  Massachusetts,  —  Wheeler    v.    John- 

1.  Alabama  Coal  Min.  Co.  v.  Brain-  son.  97  Mass.  39;    Holcomb  v.  Beach, 

ard,  35  Ala.  476;    Pease  v,  D wight,  6  112  Mass.  450;    Paine  v.  Furnas,  117 

How.  (U.  S.)  190.  Mass.   290;    Pettee   v.   Prout,  3   Gray 

8.  Kirksey    v.    Bates,    i    Ala.    303;  (Mass.)  502;    Rider  v.  Taintor,  4  Allen 

Havens  v.  Huntington,  i  Cow.  (N.  Y.)  (Mass.)   356;    Sigourney   v.   Severy,  4 

387;    Guild    V.   Eager,    17   Mass.   615;  Cush.  (Mass.)  176;    Towne  v.  Wason, 

Callow   V.   Lawrence,   3   M.  &   S.  95;  128  Mass.  517. 

Hubbard  z/.  Jackson,  4  Bing.   390,  15  Michigan.  —  Brigham   v.  Gurney,   I 

E.  C.  L.  12.     Compare  Prest  v.  Vanars-  Mich.  349;  Hovey  v,  Sebring,  24  Mich. 

dalen»  11  N.  J.  L.  194.  232;    Waldron   v.    Harring,  28    Mich, 

3.  Alabama,  —  Carroll  v.    Meeks,   3  493;  Knapp  «/.  Lee, 42  Mich.  41;  Bitzer 

Port.  (Ala.)  226;    Prewitt  v.  Chapman,  v.  Wagar,  83  Mich.  223. 

6  Ala.  89.  Mississippi.  —  Fox    v.    Hilliard,     35 

Arkansas.  —  Buckner  v.  Real  Estate  Miss,  160;   Dowell  v.  Brown,  13  Smed. 

Bank,  5  Ark.  536;   Buckner  v\  Green-  &  M.  (Miss.)  43;    Dease  v.  Reed,  24 

wood,  6  Ark.  200.  Miss.  239. 

California,  —  McCann    v.    Lewis,    9  Nebraska,  —  Mc Williams  v.  Bridges, 

Cai.  246.  7  Neb.  419. 

District  of  Columbia,  —  In   re  Wag-  New  Hampshire,  —  Foster    v.    Shat^ 

ner,  MacArthur  &  M.  (D,  C.)  395.  tuck,  2  N.  H,  446;    Elliot  v.  Abbot,  12 

Florida,  —  Gregory   v,    McNealy,  12  N.  H.  549;  Hunt  v.  Aldrich,  27  N.  H.  31. 

Fla.  578.  New  York,  —  Com  stock  v.   Hoag,   5 

Georgia.  —  Houser  v.  Houser,  43  Ga.  Wend.  (N.  Y.)  600;  Ketchell  v.  Burns, 

415;    Leitner  v.    Miller,   49    Ga.   486;  24  Wend.  (N.   Y.)  456;    Townsend   v, 

Greer  v.  Woolfolk,  60  Ga.  623;  Collier  Billinge,  i  Hilt.  (N.  Y.)  353;  Combs  v, 

V.  Barnes,  64  Ga.  484;  Nisbet  v.  Law-  Bateman,  10  Barb.  (N.  Y.)  573;  Central 

son,  I  Ga.  275.  Bank  v.   LanR*,  i   Bosw.  (N.  Y>)  202; 

Illinois,  —  McHenry    v,    Ridgely,    3  Conroy  v,  Warren,  3  Johns.  Cas.  (N. 

111.  309.  Y.)    259;    Throop  V,    Cheeseman,    16 

Iowa,  —  Creighton     v,     Gordon,     i  Johns.  (N.  Y.)  264;  Mauran  v.  Lamb,  7 

Morr.  (Iowa)4T;    Hotchkiss  v.  Thomp-  Cow.  (N.  Y.)  174;  Crandall  v.  Schroep- 

son.  I   Morr.  (Iowa)  156;    Allensworth  pel,  i  Hun  (N.  Y.)  557;  Miller  v,  Gas- 

V.  Moore,  3  Greene  (Iowa)  273;  Riggs  ton.    2    Hill    (N.    Y.)    188;     Plets    v, 

V*  Price,  3  Greene  (Iowa)  334;  Lane  v.  Johnson,  3  Hill  (N.  Y.)  112;    Eaton  v. 
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Transfer  "^thoat  Indorsement.  —  By  the  common  law,  the  holder  of 
a  note  payable  to  a  certain  person  or  bearer  may  sue  thereon  in 
his  own  name,  although  he  holds  such  instrument  by  delivery 
merely,  without  indorsement  or  assignment.*     In  some  states, 

Al^er,  47  N.  Y.  345;    Patchen  v.  Wil-  6  Jur.  N.  S.  1248,  29  L.  J.  C.  P.  287,  8 

son,  4  Hill  (N.  Y.)  57;  Ogilby  v.  Wal-  W.  R.  469,  2  L.  T.  N.  S.  240. 

lace,  2  Hall  (N.  Y.)  553.     ButseeDepuy  Before  the  Statute  of  Anne,  an  action 

V.  Swart,  3  Wend.  (M.  Y.)  135.  could  not  be  maintained  by  the  holder 

Ohio,  —  Byington  v,  Geddings,  2  Ohio  of  a  note  payable  to  bearer  in  his  own 

227.  name.     Nicholson  v.  Sedgwick,  i  Ld. 

Oregon,  — In  re  Pendleton  Hardware  Raym.  180. 

Co.,  24  Oregon  330.  It  seems  that  the  cases  of  Grant  t^. 

Pennsylvania. — Boyd      v,     Bocken-  Vaughan,  3  Burr.  15 16,  and   Pierce  v, 

kamp,  3  W.  N.  C.  (Pa.)  25;    Rankin  v.  Crafts,  12  Johns.  (N.  Y.)  90,  holding 

Wood  worth,  2  Walts  (Pa.)  134;  Elkin-  that  a  bearer  might  maintain  such  an 

ton    V,    Fennimore,    13   Pa.   St.    173;  action  before  the  statute  of  Anne,  are 

Philadelphia,  etc.,  R.  Co.  v.  Smith,  105  not  good  law. 

Pa.  St.  195;  Winton  r.  Collings,4Kulp  Inatnunent     Kot     Negotiable    Where 

(Pa.)  491.  Traneferred. —  In  Woods  v.  Ridley,  11 

South  Carolina, — Jackson  v.  Heath,  Humph.  (Tenn.)  194,  it  was  held  that 

1  Bailey  L.  (S.  Car.)  355;  Fort  v.  Brun-  the  holder  of  a  note  payable  to  bearer 
son,  2  Spears  L.  (S.  Car.)  658;  Brooks  might  maintain  an  action  thereon,  al- 
V.  Floyd,  2  McCord  L.  (S.  Car.)  364;  though  in  the  state  j^here  such  note 
Ware  v.  Key,  2  McCord  L.  (S.  Car.)  was  transferred  to  him  he  could  not 
373;  O'Brien  v.  Sauls,  2  Rich.  L.  (S.  have  done  so.  The  court  in  that  case 
&^>^-)  332;  Kirkpatrick  v,  Taylor,  10  said:  **  It  has  been  held  in  England 
Rich.  L.  (S.  Car.)  303;  Richardson  v.  that,  where  a  promissory  note  was 
Gower,  10  Rich.  L.  (S.  Car.)  109.  made  in  England,  payable  to  bearer, 

Tennessee,  —  Neely  v.  Morris,  2  Head,  and    was    transferred    in   France,   by 

(Tenn.)  595;   Smyth  v.  Garden,  i  Swan  whose  law  it  was  not  negotiable,  the 

(Tenn.)  28;     Wells    v,   Schoonover,   9  French  holder  might  maintain  an  ac- 

Heisk.  (Tenn.)  805.  tion  thereon  in  England,  upon  the  pro- 

Texas.  —  Smith  v.  Clopton,  4  Tex.  visions  of  the  statute  of  Anne." 

109;  Hopkins  If.  Seymour,  10  Tex.  202;  Payee   Corporation   Extinct.  —  It    has 

Butler  V.  Robertson,  II  Tex.  142;  Rider  been   held   that  the   holder  of  a  note 

V,    Duval.    28    Tex.    622;    Barnett    v,  payable   to    a    corporation    or    bearer 

Logue,  29  Tex.  282;  Jackson  v.  Elliott,  might  sue  thereon  in  his  own  name, 

49  Tex.  62.  although   the   corporation   which   was 

Vermont.  —  Baxter  v.  Buck,   10  Vt.  the  payee  had  become  extinct  before 
548;    Sanford   v.   Huxley,  18  Vt.  170;  the  note  was  transferred  to  the  plain- 
Austin  V,  Birchard,  31  Vt.  589;  Hyde  tiflf.     Hyde  v.  Lawrence,  49  Vt.  361. 
V,  Lawrence,  49  Vt.  361;    Fletcher  v.  FayeeDead. —  In  Butler  v.  Robertson, 
Fletcher,  29  Vt.  98.  11  Tex.  142,  it  was  held  that  an  action 

West  Virginia.  —  Smiths/.   Lawson,  might  be  maintained  on  a  note  payable 

18  W.  Va.  212;  Spencer  Bank  v.  Sim-  to  bearer  by  the  holder  thereof,  in  his 

mons,  43  W.  Va.  79.  own  name,  although  it  was  shown  that 

Wisconsin,  —  Sanford  v.  McC reedy,  the  note  had  been  in  the  possession  of 

28  Wis.  103.  the  payee  at  the  time  of  his  death. 

United  States.  —  Bradford  z/.  Jenks,  2  1.  Creighton     v.    Gordon,    i    Morr. 

McLean  (U.  S.)  130;    Halsted  v.  Lyon,  (Iowa)  41;  Whiteford  v,  Burckmyer,  i 

2  McLean  (U.  S.)  226;  Bullard  v.  Bell,  Gill  (Md.)  127;  Elliott  v.  Chesnut,  30 
I  Mason  (U.  S.)243;  Varner  v.  West,  i  Md.  562;  Bitzer  v,  Wagar,  83  Mich. 
Woods  (U.  S.)  493;  Perrine  v.  Thomp-  223;  Smyth  v.  Garden,  i  Swan  (Tenn.) 
son,  17  Rlatchf.  (U.  S.)  i8;    Bonnafee  28. 

V.  Williams,  3  How.  (U.  S.)  574;  Smith  Sabieqnent  Statute  Changing  Eole. — 

V.  Clapp,  15  Pet.  (U.  S.)  125.  In  Creighton  v,  Gordon,  i  Morr.  (Iowa) 

England.  —  Collis    v,    EmetC,    i    H.  41,  it  was  held  that  one  who  held  a 

Bl.  313;     Gibson  v.  Minet,   i    H.   Bl.  note   payable    to    bearer  by    delivery 

569;  Vere  V.  Lewis,  3  T.  R.  182:  Ancona  without      indorsement      might      sue 

V,   Marks,  7  H.  &  N.  686;    Keene  v.  thereon    in    his   own   name,    notwith- 

Beard,  8  C.  B.  N.  S.  372,  98  E.  C.  L.  372,  standing  a  statute  passed  before  suit 
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however,  a  contrary  rule  now  obtains  by  statute,  a  written  assign- 
ment or  indorsement  being  necessary  to  pass  the  legal  title.* 

Transfer  After  Maturity.  —  It  seems  that  the  holder  of  an  instrument 
payable  to  bearer  may  sue  thereon  in  his  own  name,  though  he 
has  taken  such  instrument  by  transfer  after  the  date  of  its 
maturity.* 

Title  Keoeisary  at  Time  of  Snit.  —  An  action  cannot  be  maintained 
on  an  instrument  payable  to  bearer  by  one  who  does  not  have 
title  thereto  at  the  time  the  suit  is  brought,  as  where  the  instru- 
ment has  not  been  delivered  to  him  at  that  time.* 

b.  Interest  of  Bearer  —  Beneficial  ownership  immaterial.  —  The 
general  rule  is  that  an  action  can  be  maintained  by  the  holder  of 
a  note  or  bill  of  exchange  payable  to  bearer,  whether  the  bene- 
ficial interest  in  such  instrument  is  in  such  holder  or  not.^     It 

brought,  requiring  an  indorsement  in  suit  at  the  time  of  commencing  the 
such  cases.  action,   as  possession   in  an  agent  or 

1.  White  V.  Joy,  4  Ala.  571;  Sawyer    trustee  would  be  sufficient. 

V.  Patterson,  II  Ala.  523;  Cobb  v.  Bry-  4.  Georgia,  —  Nisbet    v.    Lawson,    i 

ant,  86  Ala.  316;  Roosa  r.  Crist,  17  111.  Ga.   275;    Houser  v,  Houser,   43   Ga, 

450;    Rabberman  v.   Muehlhausen,    3  415;  Greer  v.  Woolfolk,  60  Ga.  623. 

III.    App.    326;    M'Nitt  V.    Hatch,    4  Illinois.  —  McHenry    r.    Ridgely,   3 

Blackf.  (Ind.)  531;    Creighion  v,  Gor-  III.  309. 

don,  I  Morr.  (Iowa)  41.  Iowa,  —  Allensworth     v,    Moore,     3 

In  Alabama,  if  the  note  is  not  com-  Greene  (Iowa)  273. 

mercial  paper  the  beneficial  owner  may  Maine.  —  Sibley  v.  Robinson,  23  Me. 

sue  on  it  in  his  own  name  whether  he  70;  Baker  v,  Stinchfleld,  57  Me.  363. 

has   the  legal   title  or  not.     Cobb   v.  Massachusetts.  —  Wheeler  v.  Johnson, 

Bryant,  86  Ala.  316.  07  Mass.  39;    Pettee  v.  Prout,  3  Gray 

Kote   Payable    to   Bearer   Only.  —  In  (Mass.)  502;    Towne    v.    Wason,    128 

Sawyer  v.   Patterson,    11    Ala.   523,  it  Mass.  517. 

was  held  that  a  statute  prohibiting  an  Michigan.  —  Brigham    v.  Gurney,   i 

assignment  of  promissory  notes  by  de-  Mich.  349;  Hovcy  v.  Sebring,  24  Mich, 

livery  merely,  so  as  to  permit  the  as-  232. 

signee  to  maintain  an  action   thereon  Mississippi.  —  Fox    v.    Hilliard,     35 

as  the  owner,  could  not  be  extended  by  Miss.  160;  Dease  v.  Reed,  24  Miss.  239. 

construction  t6  an  indorsement  direct-  Nebraska.  —  McWilliams  v.  Bridges, 

ing  the  contents   to  be   paid    to    the  7  Neb.  419. 

bearer,     without    indicating    him    by  New    York.  —  Mauran   v.    Lamb,    7 

name.  Cow.  (N.  Y.)  174;  Conroy  v.  Warren,  3 

2.  McCann  v.  Lewis,  9  Cal.  246;  Johns.  Cas.  (N.  Y.)  259:  Crandall  v. 
Rankin  v.  Wood  worth,  2  Watts  (Pa.)  Schroeppel,  i  Hun  (N.  Y.)  557;  Ogilby 
134;  Smith  V.  Lawson,  18  W.  Va.  212.  v.  Wallace,  2  Hall  (N.  Y.)  553;    Com- 

8.  Buckner  v.   Real  Estate  Bank,  5  stock  v,  Hoag.  5  Wend.  (N.  Y.)  600. 

Ark.  536;  Hovey  v.  Sebring,  24  Mich.  South  Carolina.  —  Jackson  v.  Heath, 

232;    Kirkpatrick  v.  Taylor,  10  Rich,  i   Bailey  L.  (S.  Car.)  355;    O'Brien  v. 

L.  (S.  Car.)  393;  Richardson  v.  Gower,  Sauls,  2  Rich.  L.  (S.  Car.)  332. 

ID  Rich.  L.  (S.  Car.)  109.  Tennessee.  —  Wells  v.  Schoonover,  9 

PoflMision  Kot  in  Flaintiir.  —  In  Cran-  Heisk.  (Tenn.)  805. 

dall  zf.  Schroeppel,  I  Hun  (N.  Y.)  557,  Texas.  —  Butler    v.    Robertson,     11 

it  was  held  that  the  plaintiff  in  that  Tex.   142;    Barnett  v.  Logue.  29  Tex. 

case  could  not  maintain  an  action  in  282;  Jackson  v.  Elliott,  49  Tex.  62. 

his  own  name  as  holder  of  a  note  pay-  Vermont.  —  Austin   v.    Birchard,    31 

able  to  himself  or  bearer,  since  he  did  Vt.  589;  Hyde  v.  Lawrence,  49  Vt.  361; 

not  have  possession  of  the  note.    But  in  Fletcher  v.  Fletcher,  29  Vt.  98. 

Gregory  v.   McNealy,   12  Fla.   578,   it  United  States.  —  Halsted  v.  Lyon,  2 

was  said  to  be  immaterial  whether  the  McLean  (U.  S.)  226;  Perrine  v.  Thomp- 

plaintiff  had  possession  of  the  note  in  son,  17  Blatchf.  (U.  S.)  18. 
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may,  in  such  cases,  however,  be  shown  that  the  holder  has  no  real 
right  to  maintain  the  action,*  as  where  his  possession  is  malafide^ 

PertoniJ  SeprMontative.  —  An  executor  or  administrator  into  whose 
hands  comes  a  negotiable  instrument  payable  to  bearer  may  sue 
thereon,  and  it  is  not  necessary  for  him  to  designate  himself  as 
such  executor  or  administrator.' 

c.  On  What  Instruments.  — The  bearer  has  been  permitted 
to  sue  in  his  own  name  on  a  negotiable  note  or  bill  of  exchange,* 
on  a  check,*  on  a  guaranty  indorsed  on  a  note,*  on  a  county 

Compare  Bryant    v.   Owen,    i   Port.  Massachusetts,  —  Holcomb  i/.  Beach, 

(Ala.)  20I.  112  Mass.  450. 

Letting   in   Defenses.  —  It     may     be  Michigan,  —  Knapp  v,  Lee,  42  Mich, 

shown  that  the  plaintiff  in  an  action  on  41. 

an  instrument  payable  to  bearer  is  not  New  York,  —  Patchen  v,  Wilson,  4 

the  beneficial  owner  thereof,  when  such  Hill  (N.  Y.)  57. 

a  showing  is  necessary  to  let  in  some  South  Carolina,  —  Brooks  v.  Floyd,  2 

defense  which  the  defendant  is  entitled  McCord  L.  (S.  Car.)  364.  But  see  Rich- 

to  sel  up.     Nisbet  v,   Lawson,  i   Ga.  ardson  v.  Gower,  10  Rich.  L.  (S.  Car.) 

275;  Greer  v,  Woolfolk,  60  Ga.  623.  109,  where  it  was  held  that  agents  of 

Part    Owner.  —  In     AUensworth    v,  the  distributees  of  an  intestate  could 

Moore,   3  Greene  (Iowa)  273,   it  was  not  sue  on  a  note  payable  to  bearer,  no 

held    that  an   action   might  be  main-  letters  of  administration  having  been 

tained  by  the  holder  on  a  note  payable  taken  out,  and  it  was  held  to  be  imma- 

to  bearer,  although  he  had  given  a  re«  terial  whether  there  were  debts  or  not. 

ceipt  to  another  person,  by  which  he  Texas.  —  Rider  v,   Duval,    28   Tex. 

agreed  to  pay  part  of  the  face  of  the  622. 

note  when  the  note  became  due.     And  Vermont,  —  Baxter  v.  Buck,    10  Vt. 

see  Halsted  v.  Lyon,  2  McLean  (U.  S.)  548. 

226,  where  an  action  by  the  holder  of  a  Wisconsin,  —  Sanford  v,   McCrcedy, 

note  payable  to  bearer  was  maintained  28  Wis.  103. 

by  a  part  owner  with  the  consent  of  A  Foreign  Exeontor  or  Adminittrator 

the  other  persons  interested  in  the  note.  May,  it  seems,  sue  on  a  note  payable  to 

Awignee  in  Bankmptoy.  —  In  Jackson  bearer,  whether  he  could  sue  as  admin- 

V,  Elliott,  49  Tex.  62,  it  was  held  that  istrator    or    not.     Knapp    v,    Lee,   42 

it  did  not  avail   the  defendant  when  Mich.    41;     Robinson    v.   Crandall,   9 

sued  by  the  holder  of  a  note  payable  to  Wend.  (N.  Y.)  425.     Contra^  Chapman 

bearer  that  the  assignee  in  bankruptcy  v.  Fish,  6  Hill  (N.  Y.)  554. 

of  another  person  was  entitled  to  the  Inatmment   Delivered  After  Death  of 

notes  in  suit,  where  such  assignee  was  Intestate.  —  In  Baxter  v.  Buck.  10  Vt. 

not  a  party.  548,  it  was  held  that  an  administrator 

A  Holder  for  Colleotion  of  a  note  pay-  might  sue  on  a  note  payable  to  bearer, 

able  to  bearer  may  maintain  an  action  although  such  note  was  not  delivered 

thereon  in    his  own  name.     Brigham  until  after  I  he  death  of  the  intestate. 

V.  Gurney,  i  Mich.  349;  McWilliams  v,  4.  By  the  Law  Merchant  the  holder  of 

Bridges,  7  Neb.  419.  a  note  or  bill  payable  to  bearer  can  sue 

1.  McHenry  v,  Ridgely,  3  III.  309;  in  his  own  name,  but  the  holder  of  a 

Towne    v    Wason,     128    Mass.     517;  bond  cannot  do  so.     Bucknerv.  Green- 

Dease  v.  Reed,  24  Miss.  239;  Crandall  wood.  6  Ark.  200. 

V.    Schroeppel,    i    Hun  (hf.   Y.)  557;  A  Witnessed  Promissory  Hote  payable 

Ogilby  V.  Wallace,  2  Hall  (N.  Y.)  553;  to  bearer  may   be  sued  upon  by  the 

Comstock  V,  Hoag,  5   Wend.   (N.   Y.)  holder  in  his  own  name.     Sigourney  v. 

600;    Fletcher  «>.  Fletcher,  29  Vt.   98;  Severy,  4  Cush.  (Mass.)  176.     * 

Wells  V,  Schoonover,  9  Heisk.  (Tenn.)  5.  Townsend  v.  Billinge,  i  Hilt.  (N. 

805.  Y.)  353;  Keene  v.  Beard.  8  C.  B.  N.  S. 

8.  McHenry  v.  Ridgely,   3   111.  309;  372,  98  E.  C.  L.  372,  6  Jur.  N.  S.  1248; 

Towne  V.  Wason,  128  Mass.  517;  Ogilby  Ancona  v.  Marks,  7  H.  &  N.  686. 

V,  Wallace,  2  Hall  (N.  Y.)  553;  Wells  v.  6.  Waldron  v.  Harring,  28  Mich.  493; 

Schoonover,  9  Heisk.  (Tenn.)  805.  Ketchell  v.   Burns.  24  Wend.  (N.  Y.) 

8.  Maine.  —  Gage  v.  Johnson,  20  Me.  456;    Miller  v,  Gaston,  2  Hill  (N.  Y.) 

437.  188. 
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warrant,*  on  a  coupon,*  and  on  a  policy  of  insurance.'  So  it  has 
been  held  that  an  action  will  lie  by  the  holder  of  a  note  payable 
to  an  assignee  in  bankruptcy  or  bearer,*  or  one  payable  to  the 
order  of  the  payee  or  bearer,*  and  on  a  note  to  the  payee  or 
bearer,  when  the  name  of  the  payee  has  not  been  filled  in.* 
A  note  to  bearer  payable  in  property  may  be  sued  upon  by  the 
holder  in  his  own  name."^  The  same  has  been  held  of  an  instru- 
ment payable  in  bank  bills.®  On  the  other  hand,  it  has  been  held 
that  the  bearer  could  not  sue  in  his  own  name  upon  a  sealed 
note,*  on  an  imperfect  bill,**  or  on  a  non-negotiable  note.*' 

d.  Instruments  Treated  as  Payable  to  Bearer.  —  In  a 

number  of  cases  it  has  been  held  that  the  holder  of  an  instrument 
payable  to  a  fictitious  person  might  sue  thereon  as  on  a  note  pay- 
able to  bearer,**  and  the  same  has  been  held  of  an  instrument 
payable  to  the  order  of  the  maker,**  of  one  where  the  name  of  the 
payee  is  blank, *"*  and  of  one  indorsed  in  blank.** 

1.  McCormick  v,  Grundy  County,  24  This  case,  however,  was  decided  while 
Iowa  382.  a  statute  was  in  existence  authorizing 

2.  Philadelphia,     etc.,     R.     Co.    v,  assignment  by  indorsement  only. 
Smith,    105   Pa.    St.    195;    Perrine   v.  10.  Prewitt  v.  Chapman,  6  Ala.  86, 
Thompson,  17  Biatchf.  (U.  S.)  18.  which  was  an  action  on  an  instrument 

Oyezdne  Interest  Coapons.  —  In  Phila-  having  no  payee, 

delphia,  etc.,  R.  Co.  v.  Smith,  105  Pa.  11.  Whitwell  v.  Winslow,  134  Mass. 

St.  195,  it  was  held  that  an  action  on  343. 

overdue  interest  coupons  payable  to  negotiability  Destroyed. —  In  Moore 
bearer,  whether  attached  to  the  bonds  v.  Viele,  4  Wend.  (N.  Y.)  420,  it  was 
or  not,  might  be  maintained  by  the  held  that  an  action  could  not  be  main- 
holder,  tained  by  the  assignee  of  a  note  pay- 

8.  EUicott  V.  U.  S.  Insurance  Co.,  8  able  to  bearer,  directly  on   the  note. 

Gill  &  J.  (Md.)  166.  where  the  negotiability  of  the  note  had 

4.  Collier  v.  Barnes,  64  Ga.  484.  been   destroyed   by   an  insolvent  dis- 

5.  Bitzer  v,  Wagar,  83  Mich.  223.  charge  granted  to  the  maker. 

6.  Boyd  V.  Bockenkamp,  3  W.  N.  C.  "Due  the  Bearer  Hereof."  —  In  Cock 
(Pa.)  25.  And  see  Winton  v,  Collings,  v.  Fellows,  i  Johns.  (N.  Y.)  143,  it  was 
4  Kulp  (Pa.)  491.  held     that     an    instrument    in    these 

7.  Iowa,  —  Riggs  V,  Price,  3  Greene  words,  "  Due  the  bearer  hereof,  3/.  i8x. 
(Iowa)  334.  iO£/.,  which  I  promise  to  pay  to  A  or 

New   York.  —  Combs  v.  Bateman,  10  order,  on  demand,*'  was  not  a  note  pay- 
Barb.  (N.  Y.)  573.  able  to  bearer,  and  that  the  plaintiff  to 
Ohio.  —  Byington     v,    Geddings,    2  sue  thereon  must  show  title  by  in  dorse- 
Ohio  227.  ment. 

Pennsylvania,  —  Elkinton    v,   Fenni-        12.  Prewitt  v.  Chapman,  6  Ala.  89; 
more,  13  Pa.  St.  173.  Foster  v,  Shattuck,  2  N.  H.  446;  Elliot 
Texas,  —  Hopkins    v,    Seymour,    10  v.   Abbot,    12   N.    H.    549;     Hunt    v, 
Tex.- 202.  Aldrich,  27   N.  H.  31;   Central    Bank 
Contra.  —  Sanford  v.  Huxley,  i8  Vt.  v,  Lang,  i  Bosw.  (N.  Y.)202;  Plots  v. 
170.  Johnson,  3  Hill  (N.  Y.)  H2;  In  re  Pen- 
Payable     in     Work.  —  In     Lyon    v,  dleton  Hardware  Co.,  24  Oregon  330; 
Chalker,  2  Watts  (Pa.)  15,  it  was  held  Collis  v,  Emett,  i  H.  Bl.  313;  Gibson 
that  a  note  payable  in  cabinet  work  v.  Minet,  i  H.  Bl.   569;  Vere  v,  Lewis, 
was  not  negotiable,  and  hence  could  3  T.  R.  182. 

not  be  transferred  so  as  to  be  sued  upon        18.  Plets  v,  Johnson,  3  Hill  (N.  Y.) 

by  the  bearer.  112;    Central  Bank  v,  Lang,  i  Bosw. 

8.  Throop  V,  Cheeseman,  16  Johns.  (N.  Y.)  202. 

(N.  Y.)  264.  14.  Dunham  v.  Clogg,  30  Md.  284. 

9*  Sayre  v.  Lucas,  2  Stew.  (Ala.)  259.        16.  Gaines  v,  Morris,  6  Rob.  (La.)  4. 
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4.  Holder  by  Blank  Indorsement  —  a.  In  General  —  Suit  in  hu 
Own  name.  —  Subject  to  certain  exceptions,  which  will  be  mentioned 
hereafter,  the  general  rule  is  that  the  holder  of  a  negotiable 
instrument  by  a  blank  indorsement  thereon  *  may  sue  in  his  own 
name  on  such  instrument.*     And  where  an  instrument  has  been 

1.  What  Is  a  Blank  Indonemsnt.  —  It  30^;  Jackson  v.   Haskell,  3  111.  565; 

has    been    held   that  an  indorsement  Wilder  v.  De  Wolf,  24  111.  190;  Laflin 

'*  for  account  of  "  the  payee,   the  in-  v,   Sherman,  28  111.  391;  Harpham  v, 

dorser,  was  an  indorsement  in  blank  Haynes,  30  111.  404;  Burnap  v.  Cook, 

such  as  would  permit  the  holder  to  sue  32  111.  168;  Palmer  v.  Gardiner,  77  111. 

in  his  own  name.  Marine  Bank  V.  Vail,  T43;    Palmer  v.  Nassau  Bank.  78  III. 

6  Bosw.  (N.  Y.)  421;   and  that  an  in-  380;  Hutchinson  v.  Crane,  100  111.  269; 

dorsement  in  blank,  by  a  person  to  Giddings  v,  McCumber«  51  111.  App. 

whom  a  note  has  been  assigned,  may  373;    Fairbanks  v.   Campbell,   53   III. 

have  the  same  effect,  Stevens  v,  Han-  App.  216;  Kuehne  v.  Goit,  54  111.  App. 

nan,  86  Mich.  305.     But  an  indorsement  596. 

in  blank  cannot  be  created  by  striking  Indiana,  —  Bowers  v.  Headen,  4  Ind. 
out  a  special  indorsement.  U.  S.  Bank  318;  Ferry  v.  Jones,  10  Ind.  226;  Moore 
V,  Moore,  3  Cranch  (C.  C]  330.  v.  Pendleton,  16  Ind.  481;  Rich  v.  Star- 
On/  Note  Folded  Within  Another. —  buck,  51  Ind.  87;  Bowers  v.  Trevor, 
In  Columbus  First  Nat.  Bank  v,  Leon-  5  Blackf.  (Ind.)  24;  Clark  v.  Walker, 
ard,  91  Ga.  805,  where,  at  the  time  a  6  Blackf.  (Ind.)  82. 
promissory  note  was  indorsed  in  blank,  Iowa.  —  1>mple  v.  Hays,  i  Morr. 
another  between  the  same  parties  was  (Iowa)  9;  Hickok  v,  Laubssier,  i  Morr. 
folded  within  it,  the  court  held  that  the  (Iowa)  115. 

indorsement  of  the  former  did  not  oper-  Kentucky,  —  Gaar  v,  Louisville  Bank- 
ate  as  more  than  an  equitable  assign-  ing  Co.,  11  Bush  (Ky.)  180;  Bradford 
ment  of  the  latter,  and  consequently  v,  Ross,  3  Bibb  (Ky.)  238;  Cope  v. 
the  holder  could  not  sue  on  the  latter  Daniel,  9  Dana  (Ky.)  416;  Long  v, 
without  specially  pleading  the  requisite  Cynthiana  Bank,  i  Litt.  (Ky.)  291 ;  Bar- 
facts,  ret  V,  Ft.  Pitt  Nat.  Bank,  (Ky.  1898)  44 

8.  Alabama.  —  Riggs  v.  Andrews,  8  S.  W.  Rep.  97. 

Ala.  628;  Sawyer  v.  Patterson,  11  Ala.  Louisiana,  —  Griffon  v.  Jacobs,  2  La. 

523;    Bancroft  v,   Paine,   15  Ala.  834;  192;  State  Bank  t/.  Roberts,  4  La.  530; 

Agee  v.  Medlock,  25  Ala.  281;*  Henley  Allard   v.   Ganushau,  4  Martin    (La.) 

V.  Bush,  33  Ala.  636;  Flexner  i/.  Dick-  662;  Huie  v.  Bailey,  16  La.  213;  Allain 

erson,  65  Ala.  72;  Lake-side  Land  Co.  v.  Whitaker,  5  Martin  N.  S.  (La.)  511; 

V,  Dromgoole,  89  Ala.  505;  Berney  v.  Sprigg  v.  Cuny,  7  Martin  N.  S.  (La.) 

Steiner,   108  Ala.  iii;  Kennon  v,  Mc-  253;    Banks  v.  Eastin,  3  Martin  N.  S. 

Rea,  7  Port.  (Ala.)  175.  (La.)  291;    Gaines  v,   Morris,  6  Rob. 

Arkansas.  —  Sterling    v.    Bender,    7  (La.)  4;    Bacon  v.  Smith,  2  La.  Ann. 

Ark.  201;  Edwards  v.  Scull,  11  Ark.  441;    Conrey  r.   Harrison,  4  La.  Ann. 

325;  Worthington  r.  Curd,  15  Ark.  491;  349;  Kelly  v,  Ledoux,  11  La.  Ann.  689; 

Owen  V.  Arrington,  17  Ark.  530.  Ricard  v.  Harrison,   19  La.  Ann.  181; 

Connecticut.  —  Castle    v.  Candee,   16  Dorr  v.  Jouet,  20  La.  Ann.  27;  Klein  v. 

Conn.    234;   Clark    v,    Sigourney,    17  Buckner,  30  La.  Ann.  680;  Scionneaux 

Conn.  511;  Curtis  v.  Bemis,  26  Conn.  i.  v.  Waguespack,  32  La.  Ann.  283. 

Delaware.  —  Hartwell  v.  McBeth,   i  Maine.  —  Fisher  v.  Bradford,  7  Me. 

Harr.  (Del.)  363.  28;  Barrett  v.  Barrett,  8  Me.  353;  Mc- 

Districtof  Columbia,  —  In  r^  Wagner,  Donald  v.  Bailey,  14  Me.  loi;  Willis  v, 

MacArthur  &  M.  (D.  C.)395;  Keyser  Cresey,  17  Me.  9;  Eaton  v.  McKown, 

V.  Shepherd,  2  Mackey  (D.  C.)  66.  34  Me.  510;  Colder  v.  Foss,43Me.  364; 

Florida.  —  McCallum  v.   Driggs,  35  Yemuth  r.  Cutler,  50  Me.  298;  Metcalf 

Fla.  277.  V.  Yeaton,  51  Me.  "198;  Baker  v.  Stinch- 

Georgia.  —  Habersham  v.  Lehman,  63  field,  57  Me.  363;  Marr  v.  Plumroer,  3 

Ga.  380;  Columbus  First  Nat.  Bank  v.  Me.  73. 

Leonard,  91  Ga.  805;  Nisbet  v.  Law-  Maryland,  —  Kunkel   v.   Spooner,   9 

son,  I  Ga.  275.  Md.  462;  Boyd  v.  McCann.  10 Md.  118; 

Illinois. — Gillham  v.  State  Bank,  3  Long  v.  Crawford,  18  Md.   220;  Dun- 

111.  246;    McHenry  v,   Ridgely,  3  111.  ham  v.  Ciogg,  30  Md.  284;  Elliott  v. 
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indorsed  in  blank,  the  holder  may  sue  thereon  in  his  own  name, 
notwithstanding  subsequent  indorsements  appearing  on  the  instru- 

Chesnut,  30  Md.  562;  Canfield  v,  Mc-  Pennsylvania.  —  Brown  v.  Clark,  14 

Ilwatne,   32   Md.  99;  Lucas  v.  Byrne,  Pa.  St.  469;  Mitchell  v.  Fuller,  15  Pa. 

35  Md.  485;  Condon  v.  Pearce,  43  Md.  St.  268;  Lawrancet^.  Fussell,  77  Pa.  St. 

83;  Mitchell  V,   Mitchell,  11  Gill  &  ).  460;  Logan  v,  Cassell,  88  Pa.  St.  288; 

(Md.)  389;    Chesley  v.   Taylor,   3  Gill  Smyth  z/.  Hawthorn,  3  Rawle (Pa.)  355; 

(Md.)25i;  Burckmyer  v.  Whiteford,  6  Wioton  v.  ColUngs,  4  Kulp  (Pa.)  491; 

Gill  (Md.)i:  Bell  v.  Hagersiown  Bank,  Boyd  v.  Bockenkamp,  3  W.  N.  C.  (Pa.) 

7  Gill  (Md.)  216;  Ringold  v.  Tyson,  3  25;  Sterling  v.  Marietta,  etc..  Trading 

Har.  &  J.  (Md.)  172;  Hudson  v.  Good-  Co.,   11  S.  &  R.  (Pa.)  179;  Pearce  v. 

win,   5   Har.  &  J.  (Md.)  115;  Day  v.  Austin,   4  Whart.    (Pa.)  489;    Rosen- 

Lyon,  6  Har.  &  J.  (Md.)  140;  Kiersted  berger  v.  Harrow  Co.,  2  Montg.  Co. 

V,    Rogers,   6    Har.   &  J.   (Md.)    282;  Rep.  (Pa.)  37;    Leidy  v.  Tammany,  9 

Cumberland  Bank  v.  M'Kinley,  6  Har.  Watts  (Pa.)  353. 

&  J.  (Md.)  527.  I^hode  Island.  —  Mumford  v.  Weaver, 

Massachusetts.  — Taylor  v.  Binney,  7  i8  R.  L  801. 

Mass.   479;  Little   v.  Obrien,  9  Mass.  South    Carolina,  —  Ahrens    v.   State 

423;  Lindsay  v.  Chase,  104  Mass.  253;  Bank,  3  S.  Car.  401. 

Towne  v.  Wason,  128  Mass.  517;  Man-  Tennessee, —  King  v.  Fleece,  7  Heisk. 

ufacturers'   Nat.   Bank  v,   Thompson,  (Tenn.)  273;    Wells    v.  Schoonover,  9 

129  Mass.  438;  Whitten  v,   Hayden,  9  Heisk.  (Tenn.)  805;  Brady  v.  White,  4 

Allen  (Mass.)  408;  Fairfield  v.  Adams,  Baxt.  (Tenn.)  382;    Gardner  v.   State 

16  Pick.  (Mass.)  381;  Beekman  v,  WiU  Bank,  i  Swan  (Tenn.)  420. 

son.  9  Met.  (Mass.)  434;   Way  v.  Rich-  Texas,  — Ogden  v,  Slade,  i  Tex.  13; 

arJson,  3  Gray  (Mass.)  412.  Hansborough   v.   Towns,    i   Tex.    58; 

Michigan.  —  Brigham   v.   Gurncy,  i  Lyon  v,  Kempinski,  i  Tex.  App.  Civ. 

Mich.   349;    Boyd  v,  Corbitt,  37  Mich.  Cas.,  §  80. 

52;    dreen  v.   Burrows,  47    Mich.   70;  Virginia.  —  Rees  v.   Conococheague 

Coy  V.  Stiner,  53  Mich.  42;  Whitworth  Bank,  5  Rand.  (Va.)  326;  Hooc  v.  Wil- 

V.  Pelton,  81  Mich.  98;  Stevens  ir.  Han-  son,  5  Call  (Va.)  6i. 

nan,  86  Mich.  305.  IVest  Virginia.  —  Smith  v.  Lawson, 

Mississippi.  —  Chewning     v.     Gate-  18  W.  Va.  212;  Spencer  Bank  v.  Sim- 
wood,  5  How.  (Miss.)  552.  mons,  43  W.  Va.  79. 

Missouri,  —  Bennett    v.    Pound,    28  United  States.  —  Orr  v.   Lacy,  4  Mc- 

Mo.  598;  Lachance  v.  Loeblein,  15  Mo.  Lean  (U.  S.)  243;  Dennison  v.  Lamed, 

App.  460.  6  McLean  (U.  S.)  496;  U.  S.  v.  Barker, 

New  Jersey.  —  Riker  v,  Corley,  3  N.  I  Paine  (U.  S.)  156;  Evans  v.  Gee,  11 

J.  L.  469.  Pet.  (U.  S.)8o;  U.  S.  Bank  v,  Moore,  3 

New  York,  —  Bedell  v.  Carll,  33  N.  Cranch  (C.  C.)  330;  Cassel  v,  Dows,  i 

Y.  581;  Clark  v.  Titcomb,  42  Barb.  (N.  Blatchf.  (U.  S.)  335. 

Y.)  122;    Watervliet  Bank  v.  White,  i  England,  ^\.z,yi  v,  Parnell,  6  Jur.  N. 

Den.  (N.   Y.)  608;  Nelson  v.  Welling-  S.   172;    Machell  v,  Kinnear,  i  Stark, 

ton.  5  Bosw.  (N.  Y.)  178;  Marine  Bank  499,    2   E.    C.   L.   191 ;    Catherwood  r. 

V.  Vail.  6  Bosw.  (N.  Y.)  421;  Barlow  v.  Chabaud,  i  B.  &  C.  150,  8  E.  C.  L.  65; 

Myers,   24  Hun  (N.  Y.)   286;    Haxtun  Law  v.  Parnell,  7  C.   B.  N.  S.  282,  97 

V.  Bishop,   3  Wend.  (N    Y.)  13;  Free-  E.  C.  L.  282,  6  Jur.  N.  S.  172,  29  L.  J. 

man  v.   Falconer,  44  N.  Y.  Super.  Ct.  C.  P.  17,  8  W.  R.  6,  i  L.  T.  N.  S.  32; 

132;  Ogilby  V.  Wallace,  2  Hall  (N.  Y.)  Adams  v,  Oakes,  6  C.  &  P.  70,  25  E.  C. 

553;    Hays  V.  Southgate.  10  Hun  (N.  L.  286;  Attwood  v.  Rattenbury,  6  Moo. 

Y.)  513;  Lovell  V,  Evertson,  ii  Johns.  579,   17  E.   C.  L.  61.     Contra,  Emmett 

(N.  Y.)52;  Conroy  v.  Warren,  3  Johns,  v,  Tottenham,  8  Exch.  884,  where  the 

Cas.  (N.  Y.)  259;  Parker  v.  Totten,  10  nominal  plaintiff  had  neither  interest  in 

How.  Pr.  (N.  Y.  Supreme  Ct.)  233.  nor  possession  of  the  bill  sued  on. 

Ohio. — Osborn    v,    McClelland,    43  Surety  AgaloBt  Co-maker. —  In  Miller 

Ohio  St.  284;  McCoy  v,  Hornbrook,  i  v,  Zeigler,  3  Utah  17,  it  was  held  that 

Cine.    Wkly.     L.    Bui.    170.       Contra^  a  surety,    to   whom   a  note  had  been 

Clawson    v.    Cone,    2    Handy    (Ohio)  transferred     by     blank    indorsement, 

67.  could  not  maintain  an  action  thereon 

Oregon.  — Thompson  v.  Rathbun,  18  as  indorsee  against  the  joint  maker  of 

Oregon  203.  the  note. 
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ment,  for  tKese  may  be  stricken  out,  if  necessary  to  make  title.* 
At  common  law  the  holder  of  a  non-negotiable  instrument  under 
blank  indorsement  cannot  sue  the  maker  in  his  own  name.*     But 

this  rule  has  been  changed  by  statute  in  some  of  the  United 

States.*  And  at  common  law  the  holder  of  a  non-negotiable 
instrument  thus  indorsed  may  sue  the  indorser  in  his  own  name.* 

A  Partner  May  Sae  in  His  Own  Name  Beliytry    Veoesiary.  —  To    enable    a 

on  a  note  payable  to  a  firm,  of  which  holder  to  maintain   an  action   in   his 

he  is  a  member,  and  by  such  firm  in-  own  name  on  an  instrument  indorsed 

dorsed  in  blank.     Dorr  v.  Jouet,  20  La.  in  blank,  his  tiile   must  be   perfected 

Ann.  27.  by  delivery.      Clark  v,  Sigourney,  17 

Change  in  Pirm.  —  Where  a  bill  is  in-  Conn.   511;    Machell    v,    Kinnear,    i 

dorsed  in  blank  to  a  firm,  and  after  the  Stark.  499,  2  E.  C.  L.  191. 

indorsement  one  member  of  the  firm  Indorsed    Before     Deaths     Delivered 

dies,  the  surviving  members  conlinu-  Afterward,  —  In  Clark  v.  Sigourney,  17 

ing  in  business  may  sue  on  such  bill  Conn.  511,  it  was  held  that  an  action 

under  the  blank  indorsement.      Att-  could  not  be  maintained  in  the  name  of 

wood  V,  Rattenbury,  6  Moo.  579,  17  £.  the  holder  of  an  instrument  which  had 

C.  L.  61.  been  indorsed  in  blank  by  the  payee 

Statute  Prohibiting  Aesignments  by  De-  before  his  death,  and  delivered  after 

Uvery.  —  It  was  held  in  Sawyer  v.  Pat-  his  death  by  his  executors, 

terson,   11   Ala.  523,  that  the  Act  of  1.  Kennon  v,  McRea,  7  Port.  (Ala.) 

1837,    prohibiting    the  assignment  of  175;    Habersham  v.   Lehman,   63   Ga. 

promissory  notes  by  delivery  merely  380;    Giddings    v.  McCumber,   51  111. 

so  as  to  permit  the  assignee   to  sue  App.  373;  Long  v.  Cynthiana  Bank,  i 

thereon  as  bearer,  should  not  be  ex-  Litt.  (Ky.)  291;  Huie  v.  Bailey,  16  La. 

tended    by  construction  to   blank  in-  213;  Gaines  v,  Morris,  6  Rob.  (La.)  4; 

dorsements.  Watervliet  Bank  v.  White,  i  Den.  (N. 

Holder  by  Transfer  from  Pledgor.  —  The  Y.)6o8;  Mitchell  v.  Fuller,  15  Pa.  St. 

holder  of  an   instrument  indorsed   in  268;    Rosenberger  v.    Harrow   Co.,   2 

blank  may  sue  the  maker  although  at  Montg.  Co.    Rep.  (Pa.)  37;    Cassel  v. 

the  time  when  the  action  is  brought  the  Dows,  i  Blatchf.  (U.  S.)  335;  U.  S.  v. 

instrument  is  in  the  hands  of  a  pledgee  Barker,  i  Paine  (U.  S.)  156. 

of  the  plaintiff's  transferrer,  the  lien  of  2.  Columbus     First    Nat.    Bank    v, 

the  pledgee  being  discharged    before  Leonard,  91  Ga.  805.     See  also  Ogden 

judgment  and  the  instrument  delivered  v.  Slade,  i  Tex.  13. 

to  the  plaintiff.     Fisher  v,  Bradford,  7  8.  Columbus  First    Nat.    Bank     v. 

Me.  28.  Leonard,    91    .Ga.      807,    quoting     the 

A  Beeeiver  or  Aeiignee  for  the  Benefit  Georgia    Code,    §§  2775,   2776,   which 

of  Creditors  of  a  holder  by  blank  in-  changed    the  common-law    rule,  and 

dorsement  may  sue  in  his  own  name  citing  Goodman  ».  Fleming,  57  Ga.  350, 

without  further  description.      Haxtun  as  an  authority  in  point,  upon  an  ex- 

V,  Bishop,  3  Wend.  (N.  Y.)  13.  amination  of  the  record  of  the  case. 

An  Execntor  or  Administrator  may  sue  the  latter  being  imperfectly  reported; 

in  his  own  name  on  a  note  indorsed  in  Flexner  v.  Dickerson,  65  Ala.  72,  citing 

blank    by    his    decedent.     Barlow    v,  the  Alabama  Code  of  1876,  §  2099  (Code 

Myers,  24   Hun  (N.    Y.)  286;   Barrett  of  1852,  §  1530);  Worthington  v.  Curd, 

V,  Barrett,  8  Me.  353;   Catherwood  v.  15  Ark.  491,  referring  to  the  Arkansas 

Chabaud,  i  B.  &  C.  150,  8  E.  C.  L.  65,  statute;    Temple    ?/.    Hays,    i    Morr. 

in  which  last  case  the  action  was  by  an  (Iowa)  9,  a  case  of  the  blank  indorse- 

administrator  de  bonis  non.     See  also  ment  of  a  sealed  note.     See  also  Green 

article   Executors    and    Administra-  v.  Burrows,  47  Mich.  70. 

TORS,  vol.  8,  p.  711.  In  Tezai  it  was  held  that  under  the 

A  Person  TsJdng  Up  an  Initnunent  in-  blended  system  of  law  and  equity  in 
dorsed  in  blank  may  sue  thereon  in  his  that  state  the  assignee  of  a  non- 
own  name.  Palmer «».  Gardiner,  77  111.  negotiable  instrument  may  sue  the 
143;  Bell  V,  Hagerstown  Bank,  7  Gill  maker  in  his  own  name.  Ogden  v, 
(Md.)  216;  Eaton  v.  McKown,  34  Me.  Slade,  i  Tex.  13. 

510;    Lawrance  v.  Fussell,  77  Pa.  St.  4.  Leidy  v.  Tammany,  9  Watts  (Pa.) 

460;    Brady  r.  White,  4  Baxt.  (Tenn.)  353;  Codwise  v.  Gleason,  3  Day(Conn.) 

383.  12. 
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Soil  id  llAiM  ef  kky  Fenon  CMuaatiag.  —  The  holder  and  owner  of  an 
instrument  indorsed  in  blank  may  maintain  an  action  thereon  in 
the  name  of  any  person  consenting  to  soch  action.  * 

ffiftet  of  XiJa  Ildoik  —  An  action  cannot  be  maintained  in  the  name 
of  the  holder  where  his  possession  of  the  instrument  i»  made  mala 

b.  Interest  of  Holder  —  B^aAeM  lalerest  #t  (hrMnh^.  —  By  the 
weight  of  authority,  at  least  in  the  absence  of  statutes  requiring 
the  plaintiff  to  have  the  beneficial  ownership  of  an  instrument  sued 
on,  an  action  may  be  maintained  by  the  holder  of  an  instrument 
indorsed  in  blank,  although  he  may  not  be  the  beneficial  owner,* 

1.  fiarn^p   v.    Cook,     32    lU.     168;  309;  Harpham  v.  Haynrs,  30  III.  404; 

Kuehne    v.    Goit,    54    111.    App.   596;  Kuehne  f.  Goit,  54  111.  App.  596.     But 

Colder  v,  Foss,  43  Me.  364;  Demuth  v,  see  Moore  v.  Maple,  25  IlL  341,  where 

Catler,  50  Me.  298;    Baker  «^.  Stinch*  it  Was  held  that  equitable  ownership  at 

field,  57  Me.  363;  Marr  v,  Plummer,  3  the  time  the  suit  was  brought  was  nec- 

Me.   73;    Beekman  v.  Wilson,  9  Met.  essary. 

(Mass.)  434;    Whitteti    v,    Hayden,    9  Louisiana,  —  Bacon  v.  Smith,  2  La. 

Allen  (Mass.)  408;  Brown  v.  Clark,  14  Ann.  441;  Conrey  v.   Harrison,  4  La. 

Pa.  St.  469.     See  also  Agee  z'.  Med  lock,  Ann.  349;    State   Bank   v.  Roberts,   4 

25  Ala.  281;  Harpham  v,  Haynes,  30  La.  530;  Banks  v.  Eastin,  3  Martin  N.  S. 

III.  404.  (I^aJ  291;    Kelly    V,    Ledoux,    ti    La. 

8.  Florida,  —  McCallam  z^.  Driggs,  35  Ann.  689;  Ricard  v.  Harrison,   19  La. 

Fla.  277.  Ann.  181 ;  Klein  v,  Buckner,  30 L*.  Ann. 

Illinois,  —  Mc Henry  v.  Ridgely,  3  111.  680;  Scion neaux  v,  Waguespack,  32  La. 

309.  Ann.  283. 

Louisiana,  —  Banks  v,  Eastin,  3  Mar-  Maine.  —  Colder  t'.  Foss,  43  Me.  364; 

tin  N.  S.  (La.)  291.  Baker  v,  Stinchfield,  57  Me.  363;  Marr 

Maine,  —  Colder   v,    Foss,    43    Me.  v,  Plummer,  3  Me.  73. 

364.  Massachusetts, — Manufacturers'  Nat. 

Maryland.  —  Kunkel  v.   Spooner,   9  Bank   v.   Thompson,    129    Mass.   438; 

Md.  462;  Lucas  z/.  Byrne,  35  Md.  485;  Whitten   v,    Hayden,   9  Allen  (Mass.> 

Whiteford  v.  Burckmyer,  i  Gill  (Md.)  408;     Fairfield    v.    Adams,     16     Pick. 

127.  ?Mass.)  381 ;  Beekman  v,  Wilson,  9  Met. 

Massachusetts.  —  Little    v,  Obrien,  9  (Mass.)   434;    Way    v,    Richardson,   ? 

Mass.  423;  Towne  v.  Wason,  128  Mass.  Gray  (Mass.)  412. 

5i7»  Michigan.  —  Brigham  v.  Gurney,    1 

New   K7r^.— Bedell  v.  Carll,  33  N.  Mich.  348;    Boyd  v.  Corbitt,  37  Mich. 

Y.  581;  Freeman  v.  Falconer,  44  N.  Y.  52;  Coy  v.  Stiner.  53  Mich.  42. 

Super.  Ct.   132;    Ogilby  «/  Wallace,  2  New    K^r/t.  —  Parker   v.  Totten,    10 

Hall  (N.  Y.)  553.  How.    Pr.   (N.   Y.   Supreme   Ct.)   233. 

Pennsylvania,  —  Pearce  v,  Austin,  4  Lovell  v.  Evertson,  11  Johns.  (N.   Y.) 

Whart.  (Pa.)  489.  52;  Hays  v.  Southgate,  10  Hun  (N.  Y.) 

Tennessee.  —  Wells  v,  Schoonover,  9  si-J;  Conroy  v.  Warren,  3  Johns.  Cas. 

Heisk.  (Tenn.)  805.  (N.  Y.)  259;  Ojfilby  v.  Wallace,  2  HaP 

A  Person  Who  Has  dtolen  *  ITote  in-  (N.  Y.)  553.     But  see  cvntra  by  statute, 

dorsed    in    blank  cannot,   of  coarse,  Bell  v.  Tilden,  16  Hun  (N.  Y.)  346. 

maintain  an  action  thereon  in  his  own  Ohio. — Osborn    v.    McClelland,   43 

name.     Towne  v,  Wason,    128  Mass.  Ohio  St.   284;  McCoy  v.  Hornbrook.  it 

517.  Cine.     Wkly.    L.    Bui.    170.       Contra, 

3.  Alabama.  —  Bancroft  v.  Paine,  15  Clawson  v.  Cone,  2  Handy  (Ohio)  67. 

Ala.  834;  Agee«/.  Medlock,  25  Ala.  281;  Pennsylvania,  —  Brown  v.  Clark,  14 

Henley  v.  Bush,  33  Ala.  636.  Pa.   St.  469;  Logan  v.  Cassell,  88  Pa. 

Florida,  —  McCallum  v.  Driggs,  35  St.  288.     Contra,  Hoker  v.  Jamison,  2 

Fla.  277.  W.  &  S.  (Pa.)  438,  but  in  this  case  it 

Georgia,  —  Nisbet  v,  Lawson,  i  Ga.  was  held  that  such  a  proceeding  would 

^75.  not  bar  a  subsequent  suit  by  the  r^al 

Illinois,  —  McHenry  v,  Ridgely,  3  111.  owner. 
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subject,  however,  to  any  defenses  which  the  defendant  may  be 
entitled  to  set  up  against  the  real  owner.* 

Holder  for  Collection  or  m  GoUateniL  —  Thus  one  to  whom  an  instru- 
ment has  been  transferred  by  blank  indorsement,  for  the  purpose 
of  collection,*  or  as  collateral  security,'  may  sue  thereon  in  his 
own  name. 

c.  Filling  Blank  —  neeaaiity  of  Fiiung  Blank.  —  In  many  cases  it 
is  held  that  the  holder  of  a  note  indorsed  in  blank  may  sue  and 
recover  thereon  in  his  own  name,  without  filling  up  the  blank 
indorsement  to  himself.*     On  the  other  hand,   in  some   states 

Rhode  Island.  —  Mumford  v.  Weaver,  Mich.  42;  Adams  v.  Oakes,  6  C.  &  P. 

18  R.  I.  801,  70.  25  E.  C.  L.  286.     Contra^  by  sUtuie, 

IVesi  Virginia,  —  Smith  r.  Lawson,  Bell  v.  Tilden,  i6  Hun  (N.  Y.)  346. 

18  W.  Va.  212.  8.  Clark  v.  Titcomb,  42  Barb.(N.  Y.) 

England.  —  Adams  v,  Oakes,   6    C.  122;    Wells   v,   Schoonover,   9   Heisk. 

&   P.   70,   25   E.  C.    L.   286.     But  see  (Tenn.)  805. 

contra,  Emmeti  v,  Tottenham,  8  Exch.  "  For     Aooonnt     of."  —  It    was    held 

884,  where  the  nominal  plaintiff  had  in  Nelson  v.  Wellington,  5  Bosw.  (N. 

neither  interest  in  nor  possession  of  the  Y.)  178,  and  in  Smith  v.  Hall,  5  Bosw. 

bill  sued  on.  (N.  Y.)  319,  that  on  a  note  indorsed  in 

Contra.  —  Whiteford  v.  Burckmyer,  i  blank   "for  account  of"    the   payee. 

Gill  (Md.)  127;  Rock  County  Nat.  Bank  the  pledgee  might  maintain  an  action 

V.  Hollister,  21  Minn.  385.  in  his  own  name. 

Transfer  Pending  Snit.  —  In  Keyser  v.  Tranifereo  of  Pledgee.  —  If  the  payee 

Shepherd,  2  Mackey  (D.  C.)  66,  it  was  of  a   promissory  note   indorses    it  in 

held  that  one  to  whom  a  note,  indorsed  blank,  and  delivers  it  before  maturity, 

in  blank,  was  transferred  pending  suit  as  collateral  security,  to  a  creditor,  who 

thereon,   might  continue  the  action  in  transfers  it,  overdue,  to  a  third  person, 

his    own    name.      But    in    Curtis    v,  the  latter,  while  the  debt  for  which  it 

Bemis,  26  Conn,  i,  it  was  held  that  the  was  pledged  as  security  remains  un- 

action  could  not  be  continued  in  such  a  paid,  may  maintain  an  action  on  the 

case  in  the  name  of  the  transferrer,  note  against  the  maker.     Lindsay  v, 

although  he  had  agreed  that  the  suit  Chase,  104  Mass.  253. 

might  proceed  in  his  name  for  the  ben-  Pledge  Satiifled. —  In   New  England 

efit  of  the  transferee.  Trust  Co.  v.  New  York  Belting,  etc.. 

Action  by  Firm  Instead  of  Partner. —  Co.,  166  Mass.  42,  it  was  held  that  a 

Where  a  note  is  indorsed  in  blank  by  person  to  whom  notes  indorsed  in  blank 

the  payee  to  a  member  of  a  firm  to  in-  had  been  pledged  could  not  sue  thereon 

demnify  him  as  security  for  the  payee,  in  his  own  name,  after  he  had  realized 

the  maker,  in  a  suit  by  the  firm  to  en-  from  other  securities  in  his  hands  the 

force   payment,   cannot     be    heard   to  amount  of   the   debt   which  the  notes 

object  that  the  suit  was  brought  in  the  were  pledged  10  secure, 

name  of  the  firm  and  not  of  the  part-  4.  Connecticut,  —  Castle    v,    Candee, 

ner.     Hutchinson    v.    Crane,    100   111.  t6  Conn.  234. 

269.  Illinois,  —  Gillham   v.  State  Bank,  3 

1.  Nisbet    V.    Lawson,    i   Ga.    275;  III.  246;    Palmer  v.   Nassau  Bank,   78 

Klein  v.   Buckner,   30  La.   Ann.  680;  111.  380;  Fairbanks  v,  Campbell,  53  111. 

Scionneaux   v,    Waguespack,    32    La.  App.  216;  Kuehne  v,  Goit,  54  111.  App. 

Ann.  283;  Logan  v,  Cassell,  88  Pa.  St.  596.     But   see  Wilder  v,  De  Wolf,  24 

288.  111.  190. 

8.  Bancroft   v,    Paine,  15   Ala.    834;  Indiana.  —  Ferry  v.  Jones,    10  Ind. 

Conrey     v.     Harrison,    4    La.     Ann.  226;   Moore  v.  Pendleton,  16  Ind.  481; 

349;  Kelly  V.  Ledoux,  11  La.  Ann.  689;  Clark  v.  Walker,  6  Blackf.  (Ind.)  82. 

Ricard    v.    Harrison,     19    La.     Ann.  Louisiana.  —  Griffon  v.  Jacobs,  2  La. 

181;  Klein  z/.  Buckner,  30  La.  Ann.  680;  192;    Sprigg  v.  Cuny.   7  Martin   N.  S. 

Little  V.  Obrien,  9  Mass.  423;  Brigham  (La.)  253. 

V.  Gurney,  i   Mich.  349;  Boyd  v.  Cor-  Maine.  —  McDonald    v.    Bailey,    14 

Wtt,   37   Mich.    52;  Coy  v.   Stiner,    53  Mc.  loi. 
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it  is  at  least  intimated  that  it  is  necessaiy  to  fill  up  the  blank  in 
such  an  instrument,  so  as  to  make  it  payable  to  the  plaintiff.* 

Time  of  li\^hi%  Blank.  —  When  it  is  held  necessar}'  to  fill  a  blank, 
it  may  be  done  either  before  the  trial  or  at  the  trial,*  before 
the  instrument  is  offered  in.  evidence,*  or  before  verdict*  or 
judgment.* 

Mississippi. — Chewning     v.     Gate-  Har.  ft  J.  (Md.)  140;   Kiersted  v.  Rog- 

wood,  5  How.  (Miss.)  552.  ers,  6  Har.  &  J.  (Md.)  282;   Cumber. 

Missouri.  —  Bennett    v.    Pound,    28  land  Bank  v,  M'Kinley,  6  Har.  &  J. 

Mo.  598.  (Md.)  527;  Mitchell  v,  Mitchell,  11  Gill 

Pennsylvania,  —  Boyd     v.     Bocken-  &    J.    (Md.)    389.       But    see    Bell    r. 

kamp,  3  W.  N.  C.  (Pa.)  25.  Hageretown  Bank,  7  GiU  (Md.)  216. 

Tennessee.  —  Brady  v.  White,  4  Baxt.  Massachusetts.  —  Taylor  r.  Binney,  7 

(Tenn.)  382;    Garden  v.  State  Bank,  i  Mass.  479;  Whitten  v,  Hayden,  9  Allen 

Swan  (Tenn.)  420.  (Mass.)  408. 

Special     Contraet.  —  Blank     indorse-  New  Jersey,  —  Riker  v,  Corley,  3  N. 

ments  need  not  ordinarily  be  filled  up,  J.  L.  4^9. 

in  suits  against  the  indorser,  either  on  New    York.  —  Watervliet     Bank    v. 

or  before  the  trial,  whether  the  paper  White,  i  Den.  (N.  Y.)  608. 

is  negotiable  or  non-negotiable,  or  the  Oregon.  —  Thompson  v,  Rathbun,  18 

indorser  is  a  party  to  it  or  a  stranger;  Oregon  202. 

but  if  the  plaintiff  means  to  prove  a  Virginia.  —  Hooe  v.  Wilson,   5  Call 

specific  contract,   different    from   that  (Va.)6i;  Rees  v.  Conococheague  Bank, 

prima  facie  xm^WcA  by  a  blank  indorse-  5  Rand.  (Va.)  326, 

roent,  such  special  contract  should  be  United    States.  —  Evans   v.   Gee,    il 

filled  up.     Castle  v.  Candee,  16  Conn.  Pet.  (U.  S.)  80. 

234.  PUdntiir*!  Title  Denied.-— In  Barrett 

Waiver  of  Olgeotion.  — In  Gardner  v.  v.  Ft.  Pitt  Nat.  Bank,  (Ky.  1898)44  S. 
State  Bank,  i  Swan  (Tenn.)  420,  it  was  W.  Rep.  97,  and  in  Gaar  v.  Louisville 
held  that  it  was  not  necessary  to  fill  in  Banking  Co.,  11  Bush,  (Ky.)  180,  it  was 
the  blank  in  an  action  on  an  instru-  held  that  the  indorsement  of  an  instru- 
ment indorsed  in  blank,  unless  a  spe-  ment  payable  in  blank  must  be  filled 
cial  exception  for  failure  to  do  so  was  up,  so  as  to  show  title  in  the  plaintiff, 
made  at  the  trial.  when  such  title  was  denied  by  the  de- 

Deeeribed  as  Pilled  Up.  —  In  Riggs  v.  fendant. 

Andrews,  8  Ala.  628,  it  was  held  to  be  9.  Kennon  v.  McRea,  7  Port.  (Ala.) 

unnecessary  10  fill  up  a  blank  indorse-  175;    Chesley  v.  Taylor,  3  Gill  (Md.) 

ment,  even  when  the  description  in  the  251;    Kiersted  v.  Rogers,  6  Har.  &  J. 

declaration  was  that  of  a  note  indorsed  (Md.)  282;  Mitchell  v.  Mitchell,  11  Gill 

to  the  plaintiffs.             ^  &  J.  (Md.)  389;  Whitten  v,  Hayden,  9 

1.  Alabama.  —  Lakeside  Land  Co.  v,  Allen  (Mass.)  408;    Riker  v.  Corley,  3 

Dromgoole,   89  Ala.  505;    Kennon   v.  N.  J.  L.  469;  Hooe  v.  Wilson,  5  Call. 

McRea,    7    Port.    (Ala.)   175.     Contra,  (Va.)6i;  Evans  v.  Gee,  n  Pet.  (U.  S.) 

Riggs  V.  Andrews,  8  Ala.  628.  80.     See  also  Ferry  v.  Jones,  10  Ind. 

Arkansas.  —  Edwards    v.    Scull,     ii  226;     Moore    v.    Pendleton,    16     Ind. 

Ark.  325.  481. 

Kentucky.  —  Bradford  v.  Ross,  3  Bibb  After  Death  of  Indoner.  —  The  author- 

(Ky.)  238;    Gaar  v.  Louisville  Banking  ity  to  fill  the  blank  is  irrevocable,  and 

Co.,  II   Bush  (Ky.)  180;    Barret  v.  Ft.  the  holder  may  fill  it  though  the  in- 

Pitt  Nat.   Bank,  (Ky.   1898)  44  S.  W.  dorser  has  died  since  the  assignment. 

Rep.  97.  Cope  v.  Daniel,  9  Dana  (Ky.)  416. 

Maine.  —  Metcalf  v.  Yeaton,  51  Me.  8.  Lakeside  Land  Co.  v.  Dromgoole, 

198.  89  Ala.  505;  Edwards  v.  Scull,  ii  Ark. 

Maryland. '-hviCdA     v.     Byrne,     35  325;    Day  v.  Lyon,  6  Har.  &  J.  (Md.) 

Md.   485;    Canfield   v.   Mcllwaine,  32  140. 

Md.   99;    Chesley    v.    Taylor,   3    Gill  4,  Hudson  v.  Goodwin,  5  Har.  &  J. 

(Md.)  251;    Ringgold  v.  Tyson,  3  Har.  (Md.)  115. 

&  J.  (Md.)  172;  Hudson  v.  Goodwin,  5  5.  Rees  v.  Conococheague  Bank,  5 

Har.  &  J.  (Md.)  115;    Day  v.  Lyon,  6  Rand.  (Va.)  326. 
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5.  AMgn6e  —  a,  li^i  Gfii^EkAL.  —  6y  force  of  statutes  provid- 
ing iot  asSign^eht  off  ch66e^  iri  kctiori  or  requiring  suits  to  be 
brought  byl^e  resll  fjstfty  \ti  interest,  it  is  now  the  genciral  rule 
that  the  assignee  of  a  negotiable  instrument  Or  other  instrument 
fdr  the  payment  6t  nioney  may  friaintalh  ^il  stctloh  thefeon  In  his 
own  name.* 

1.  See   ikhhvAWf  tfrticli   EQufrArfL*  i^\  Reynold*  if.  Qtiaely,  i8  Kdft.  361; 

ASsiGNMENts,  v61.  7,  p.,  746  et  seq^    .  Beeson  v,  Shivelf,  ^8  ICaft.  574. 

^/rt^d/^a.  —  Plariteri\  etc;,  Bank  ^.  AV«/*fr>^^.  —  Bf6oking   v.    Clarke,    2 

tVniis,  5  Ala.  770:  Sat^jrer  <^.  Brsidfb^d^  Litt,  (Kv.)  197;  Instone  v.  WilHdmson. 

6  Ala.  %ni'  Bsitclay  v.  Mdoi-e,  17  Aid.  2  Bibb  (Ky.)  83;    GarrisOft  v,  Conrtbs,  7 

634;    Murdock   t/.   CartitJier*,  21   Ala.  J.  J.  Marsh.  (K^.)  84. 

785;    Savafffe   i)  WalShe,   26  Ala.  619:  LoUisiand. — Jotie*  v.  Elliott,  4  La. 

Morrirf  v,  Ptrillofn,  56  AM.  40-3;  Flexrief  Anft.  303. 

V.  Dickerso.n,  65  Ala.  72;    /oHrisOftt  f.  Maine.  —  Hatch  v.  Spearin,   11  Me. 

English,  i  Ste#.  (AIjI.)  I70I.  3$4.-  Willis  v.  Cfesey,  17  K^fe.  ^;  Stnlih 

Arkansas.  —  Purdy      «'.     Broti'n,     4  r.  Ber^y,  18  Mt.  1^2;  Jatksbfi  f .  York, 

Ark;    ^^$;    RobfeftS  i/.  Jatks,  3I  Ark.  6tc.,  it.  Co.,  48  Me.  147;    Ftfrntitti  t^. 

597;    Jacks   tf,   Nelsori,    I4  A/k.    <3f;  Vl^^in,    52    Me.    $76;     McDoriald     v. 

Ret  *.  Drrfkfc*,  36  Ark.  J28;   Cildwell  LAu^hlln,  74  Me.  480. 

V.   Meshew,  ^\   Ark.   564;    Si   Lbdli,  Maryland, — Stlhe  *.  Young,  26  Md. 

itc,  R.  Co.  h),  Canideri  Bank,  47  Ark.  «33;  Hamps6«  if.  Owens,  55  Md.  $83. 

542.      But  iefcf   Rtiddell   f.    Walker,    i  Massac Auseits.  ^  Jone^  v.  Witter,  13 

Ark.  457;  Biscoe  v.  Sri  ted,  ii  AiVt.  164.  Mas*.  304;    t^ltts  i/.  Holmes,  to  Cush. 

Cali/drnia,  —  Herfflatt  v.  Hecht,  ti6  (M^*^.)92;  AWherSt  Atadtmy  «/.  CoWlS, 

Cal.  553.  6  Pick.  (Mass.) 4^7;  Gf6ver  v.  Grower, 

Coiaradd,  —  Qathtt    b.   fetbckdklfe;,    5  24  Pick.  (Mass.)  261. 

Colb.  App.  489;  Wrilsh  V.  Allen,  6  Colo.  Michi^dk.  —  Rednrtohd  v.  Sttf  nsbtlry, 

At«p.  303;    BdiSfett  i).  Ifatnan,  7  tolo.  24  Mich.  445;    Wdtertotrn  F.   Ins.  C6. 

270.  k).  Girover,  etc.,  Seifrifig  Mach.  Co.,  ^i 

Georgid.  —  Ad&inB    if.   RobittsJon,   6^  Mich.    Ijii    Peltier    t/.    Babilliofi,    45 

t5a.  627.     Cbntpnrt  Hartford  F.  In^.  Cb.  Mich.  384;  Hicks  v.  Lyle,  46  Mlfch.  488; 

t/.  Arao^,  98  Qa.  5:^3.  Spinning    if.    SulllVan,    48     Mich.    ${ 

Illinois.  ^UlWkr  v.   Bledsoe,  ±   III.  Davis  &.  Merrill  51.  Mich.  480;  Sterehi 

530;     Hance    v.    Miller,    21    IH.   636;  r.  Hkhhalh,  86  Mich.  305. 

Lockridge    if.    Ntickolldi    25   lU.    178;  Mississippi.  ^"LtLmYiiti     «/.    Nye,    43 

NeWhiah     V.     feslvenScrbft.     67     III.  MiS*.  ^41;  Scott  v.  iMetcalf.  13  Smed. 

496;    McPhersdh  Plat.  Batik  v.  Velde,  &  M.  (Mills.)  563. 

49  III.  Ap^.  ^1;  Forster  v.  ^^^  Albany  Missouri.  —  Striifh     t/.     Oldhatti,     5 

Secbfld   Nat.   Bihk,  6i   III.   Ap|>.   ^72.  Mo.  483;  Webb  v.  Morgah,  14  fcfo'.  428; 

CoHtpdre  Dlx.  if.    Mercantile   Infe.  Cb.,  Hill  if.  McPherSon,  15  Mo.  204;    Ldng 

22  111.  272;    Turner  v,  t*eoria,  etc.,  R,  if.  ConStaht,   ^9  Mo.  32b;    Canefox  if. 

Co.,  95  III.  i^i  Ahderfeon,    22   Mo,    347;    Thorritoti   v. 

fhdidna.  ^  L&in^n  «».  Falls,  6  Irid.  Crowther,     24     Mo.      164;      McClkin 

309;     Row6    h.    Haines,    ^5    Ind.   44$.  4/.  Wdd€me>er,  is  Mo.   364;    Willard 

Compare   Swift    v.   EUswotth,   10  Ihd,  t-.  Moies,  30  Mo.  142 :  Brady  v.  Charid- 

205;     Sfrtlth   i/:   Feltdh,    8^    Ind.    2*3;  ler,  51   Mo.  28;    Welhwlck  v.  Btnder, 

Bosti^lck  if.  Bryaht,  1*3  Irid.  448.  .-^3  Mo.  8oi;    Sthlth  v.  Grejrory,  75  Mo; 

Idtt)a.  —  Merchants',   ett.,    Mrik    if.  121;    Voting  v.  Chew,  ^  Mb.  App.  387: 

HfeHltt,  3  Iowa  93;  AlHSori  tr,  Barfeti  Khaus  if.  Giv^ns,  no  Mo.  58;    Sarils- 

16  loWk  678;    Yobriker  v.   Martin,  18  bury   v.    Corwin,   40    Mo.    App.    373. 

IbWa  143;  Swan  t}.  Yaple,  35  loWa  ^48;  Cdktra,  McCarty  v.  Halll,  ^3  Mb.  4S0. 

Or^eri  V.  Marble,  37  lowa  95;  Watriotk  New  Hampshire.  —  Currier  v.  Hodg- 

V.  rticHardson,  $0  lot^i  4501;  Cjimpbell  don,  3.N.  H.  S2;  HoWlaftd  if.  Spe'ttter, 

V.  Brown,  64  Ipwa  425;  Harlan  v.  Slg-  14  N.  H.  580.     Btit  Set  Befry  V.  Gillie, 

Ifcr,   I  M6rf.  (Ib\<r&)  J9;    Crelghton  v.  17  k.  H.  9. 

Gordon,   i  Morr.  (Iowa)  41.     Coktpart  New  York.  —  Diirglri   t/.   Irfelirid,  14 

Andfei^s  v.  Bfdvfrh,  f  Idwa  154;  Co'ch-  K.  Y.  322;  Petersen  v.  Chetnlcal  feank, 

ran  v.  Glover,  i  Morr.  (towal  151.  32  N.  Y.  21;  Allen  v.  BroWn,  44  N.  iT. 

Kansds*  — Schnl^r  v.  Fay,  12  Kan.  228;  Delahunt  v.  JExhk  Ins.  Co.,  97  N. 
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7te#  pt  Awi^MMit.  —  Thfi  fact  that  an  instrument  is  assigned  af tsr 
its  maturity  dpee  not  affect  the  assignee's  right  to  sue  thereon,^ 

.4^4  it  has  often  been  held  that  the  assignment  of  a  note  while 

Y.  b37;    Hays  v.  Southgate,   lo  Hun  Pet.  fU.   S.)  239;    Smith  ».  Clapp,  15 

(N.  Y.)  sii;    Van  Riper  z;.  Baldwin,  19  Pet.  (U.    S.)  125;    Leavitt  v.  Cowled, 

Hun  (N.  Y.)  344;  CalU^Q  v.  Crow.  91  %  McLean  (17.  S.)  491;  Svaoa  v.  ScboU 

Huo  (N,  Y.)  346;  Caoiipin?  v.  B^rka-  ft»ld,  9  Cranch  (C.  C.)  14Q;   Lenox  v 

lo\y,  4  keyes  (V.  Y.)  514,  i  Abb.  ^pp.  Roberts,  2  Wheat.  (U.  S.)  373;  Weston 

Dttc.  (K.  Y.)  479;   Carpenter  v.  Cum-  v.   Penniman,    i   Mason  (U.   S.)  306; 

mings,   18  Misc.  Rep.  (N.  Y.  City  Ct.)  Glenn    v,    Scott,    28    Fed.    Rep.    804. 

5S7.  76  K.  Y.  St.  Rep.  239;  ButlerfieM  Cow^paff  Hopkirk  ».  Payp,  2  ^rock.  .(U. 

V.  Macomber,  22  How.  Pr.  (N.  Y.  Su-  S.)  20;    Bradley  v.  Trammel,  Hempst. 

preme  Ct.)  150;  Douglass  v.  Wilkeson,  (U.  S.)  164.     See  alsQ  Lawrence  v.  U. 

6  JVen4.  (N.  Y.)  637;  HasiingB  ».  Mc-  S.,  6  Ct.  of  CI.  252. 

Kinley,  i    E.    D.    Smith  (N.    Y.)   273;  England. — Johnson      v.     Peck,      3 

/Cha^e  V,  Chase,  i   Paige  (N.   Y.)  ;o8;  St*rk.  66,  14  E.  C.  L.  165. 

Ryle   V.   Brown,   50  N.  Y.  Super.  Ct.  i4sl|n^  o^^  Af^^o'*  —  '^^^  assignee 

I7'4;  U.  S.  V.  White,  2  Hill  (N-  Y.)  59;  of  a  note  tj^at  is  payable  to  bearer  m^y 

Wright  V.  Boyd.  3  Barb.  (N^.  Y.)  523;  elect  to  sue   in  the  name  of  the  as- 

Aligoever  v.   Edmunds,   66  Barb.  (N.  signor,  or  ii)  his  owq  nao^e.     Wares'. 

Y.)    579;     Raymond    v.    John^en,     11  Key,  2  McCord  JL..  (S,  Ci^r.)  373. 

Johns;  (N.  Y.)  488;    Dawson  v.  Coles.  i^pjjpeie  or  InjfoiMiB. —  In  Stevens  v, 

16  Johns.  (N.  Y.)  51;  C^r^er  r.  United  Haijr^^^,    86    l^iicb.    305,   a  note    wa> 

Ins.   Co.,    I  Johns.   Ch.   (N.   Y.)  4^3.  transferred   l^y    writing    on   the   back 

Compare    Savage   v.  Bevier,    J2   How,  of  it  the   foUowing;        For  value  re- 

Pr.  (N-  Y.  C.  PI.)  166;  V»n  Derveer  v.  celved,   I   hereby   assign   all    interest 

Wright.  6  Ba^l?.  (N.  Y.)  547;    Laiijou.  jn  t^is  p.otc  to  W."     It  was  held  that 

rieux  V,   Hewjt,  5  Wend.  (N.  V.)  307;  if  the  effect  of  this  assignment  was  Ip 

Jessel   V,   WilU.amsl^urgh   I^S,   Co.,   3  roake  it  ther/:af|r^  pon-negotiable,  the 

Hill  (N.  Y.)  88.  as^igi^jee  could  SUtf  in  hi?  ,Q)¥n  i^ame, 

North  Car oljna,  —  WilcQXSOi^  v.  under  How.   Stat.   Mich.,  g  7344,   hut 

Logan,  91  N.  Car.  449;  Kiff  v.  >Veaver,  tl^t  if  such  transfer  did  not  mak^e  the 

94  M.  Car.  274;  Martin  r.  Hayes,  Busb.  note  ppn-negotiable,  the  transferee  was 

J-.  (N.  Car.)  423;    Kpight  v.  Wiljpii^g-  ^n  jindorsee  and   consequently   conld 

ton,  etc.,  R.  Co.,  i   tones  V-.  (N.  C4;-.)  sue  in  his  own  name. 

357;    Grist  V.  3ackhouse,'4  Dev.  &  B*  JSzplnsiy^  J^jf^t  fA  A^tiQH  i^  Assl|rnee. 

J-.  (N.  Car.)  362.    See  Abran^B  f.  Curer  — In   Roherts  v.  Jycks,  31  i^rk.  597, 

ton,  74  N.  Car.  523.  and  in   Purdy   v.  Brown,  4  Ark.  535, 

Pennsylvania.  —  De  3arry  v.  WTjthers,  it  was  held  that  tfee  .assignee  of  a  note 

44  Pa.  St.  356.     Compare  Fahncstock  ))ad    the    exclusive     right    of    actioa 

v,  Schoyer,  9  Watts  (r».)  102.  thereon. 

So^th  Carolina.  —  Thompson  v.  Ma*  4^i|r"i»ont  p^TlbU^'  —  In    Lgckridge 

lone,  13  Rich.  L.  (S.  Car.)  252 ;  Ware  »*.  v.   NucjfpH's,  25  1)1.  178,  \t  »^as  held 

Key,  2  McCord  L.  (S.  Car.)  373;  F/sfr  tfcat  the  plaintiff  could  not  majntaiii 

rail   V.  Paine,  2   Strgbh.   L.  (S.   Caf.)  an  action  on    the   note   in  that  case 

393*  »s  ass^gn^ee,  because  tJhe  assignment 

Tennessee.  —  Cock/e     v.    pickens,    4  under  which  he  claimed  was  invalid. 

Yerg.  (Tenn.)  29;    Wright    v.    McLe-  )toiOtf  Ai»i|fif#f .  —  It   was    held    in 

more,  yo  Yerg.  (Tenn.)  235;  pickersoo  Punlop  v.  Harris,  5  Call  (Va.)  ?6,  that 

V.    Wheeler,    i    Humph.    (Tenn.)   51;  the  last  assignee  of  a  promissory  note 

Moore  v.  Weir,  3  Sneed  (Tenn.)  4^.  could  not  n^aintain  an  action  against  a 

Texas,  —  Ogd^n  v.  SWci  i  Tf*-  ?3;  repiotc  indprser,  for  jsyant  o<  privity  be- 

Snjitb  V.  piopton,  4  Tex.  109;  Knight  tween  thenn;  and  in  M'Carty  v.  Kfie», 

V.  HoUoman,  6  Tex.  153.  i  Blackf.  (Ind.)  55,  that  an  action  on  ^ 

Washington,  —  Riddell  v,  Pritch^ifd,  note  n^t  governed  by  the  law  njer- 

{2  Wash.  601;    MeDaniel  v.  Pres^Ier.  3  chant  would   not  lie   by  an   assignee 

Wash.  636:    Sjcattle  Nat.  Bank  v.  En)-  jigajnst  ^.  remot«  assignPf:  but  in  Dor- 

mons,  16  IVash.  585.  sey  v.  Hadlock,  7  Blackf.  (Ind.)  113,  \% 

West   Virginia,  —  Clarke    v*    Hogc*  was  held  that  sw:h  an  9^:tix>n  wouW  lie 

man,  13  W.  Va.  718.  in  equity  though  not  at  law. 

United  States.  ^  Haip/cr  a/.  Rntl^r,  2  J.  )Valsb  v.  fi\\^fi,  6  Colp.  App.  3P3. 
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suit  was  pending  thereon  would  not  abate  the  suit,  but  that  the 
action  might  be  continued  in  the  name  of  the  assignee.* 

b.  Interest  of  Assignee  —  BeneHeiai  ownership.  —  By  the  weight 
of  authority,  in  the  Absence  of  statutes  providing  otherwise,  an 
assignee  of  an  instrument  may  sue  in  his  own  name,  without 
regard  to  whether  he  is  also  the  beneficial  owner.* 

Assignee  for  Collection.  —  One  to  whom  a  negotiable  instrument  is 
assigned  for  the  purpose  of  collection  may  sue  thereon  in  his 
own  name.^ 

c.  Under  What  Assignments.  —  An  assignee  in  bankruptcy 
or  insolvency  may  sue  in  his  own  name  on  instruments  payable  to 
the  assignor.*     It  seems  that  a  valuable  consideration   for  an 

1.  Ivey  r.  Drake,  36  Ark.  228;  Rey-  signee  of  a  note  who  is  the  beneficial 
nolds  V.  Quaely,  18  Kan.  361;  Rav-  owner  of  part  of  it  can  maintain  an  ac- 
mond  V,  Johnson,  11  Johns.  (N.  Y.)  tion  thereon  in  his  own  name.  Car- 
488.  See  Ruddell  v.  Walker,  7  Ark.  penter  v.  Cummings,  18  Misc.  Rep.  (N. 
457,  where  it  was  held  that  the  issu-  Y.  City  Ct.)  587. 

ance  of  a  writ  of  summons,  and  not        But  that  an  action  by  a  part  owner 

the  filing  of  a  cause  of  action  with  the  must  be  for  the  whole  amount  due,  see 

justice,  constitutes  the  institution  of  a  Brooking  v.  Clarke.  2  Litt.  (Ky.)  197. 
suit,  and  therefore  that  a  suit  might  be        8.  Colorado,  —  Gomer  v.  Stockdale,  5 

maintained   in   the   name   of    the    as-  Colo.  App.  489. 

signee,  if  the  note  was  assigned  after        Illinois.  —  Forster    v.    New    Albany 

the  filing  and  before  the  issuance  of  the  Second  Nat.  Bank,  61  111.  App.  272. 
writ.  Missouri.  —  Webb  v.  Morgan,  14  Mo. 

2.  Colorado.  —  Gomer  v.  Stockdale,  428;  Saulsbury  v.  Corwin,40  Mo.  App. 
5  Colo.  App.  489;  Bassett  v,  Inman,  7  373. 

Colo.  270.  Washington,  —  McDaniel  v.  Pressler, 

Illinois.  —  Forster    v.   New    Albany  3  Wash.  636;    Riddell  v.  Prichard,  12 

Second  Nat.  Bank,  61  III.  App.  272.  Wash.  601. 

Kentucky.  —  Brooking  v.   Clarke,   2  Contra.  —  Bostwick    v.    Bryant,    113 

Litt.  (Ky.)  197.  Ind.  44.8;    AJ)rams  v.  Cureton,  74  N. 

Missouri,  —  Webb  v.  Morgan,  14  Mo.  Car.  523.     See  also  Wolverton  v.  Tay- 

428;  Saulsbury  v,  Corwin,  40  Mo.  App.  lor,  157  111.  485,  where  it  was  held  that 

373.  an  assignee  for  collection  could  not  sue 

New  York,  —  Allen  v.  Brown,  44  N.  the  directors  of  the  maker  corporation 

Y.   228;    Carpenter  v.  Cummings,  18  on  their  statutory  liability. 

Misc.  Rep.  (N.  Y.  City  Ct.)  587,  76  N.  4.  Beeson  v.  Shively,  28  Kan.  574; 

Y.  St.  Rep.  239;    Cummins  v.  Barka-  Pitts  v.  Holmes,  10  Cush.  (Mass.)  92; 

low,  4  Keyes  (N.  Y.)  514,  i  Abb.  App.  Howland  v.   Spencer,   14  N.  H.   580; 

Dec.  (N.  Y.)  479;    Hays  v,  Southgate,  Butterfield  v.  Macomber,  22  How.  Pr. 

10  Hun  (N.  Y.)  511.  (N.  Y,  Supreme  Ct.)  150;   Raymond  v, 

Texas.  —  Knight     v,     Holloman,    6  Johnson,  11  Johns.  (N.  Y.)  488;  Ferrall 

Tex.  153.  V.  Paine,   2  Strobh.  L.  (S.  Car.)  293; 

Washington,  —  McDaniel  v.  Pressler,  Lenox  v,  Roberts,  2  Wheat.  (U.  S.)  373. 

3  Wash.  636;   Riddell  v,  Pritchard,  12  Compare  Case    v.    Marchand,    23    La. 

Wash.  601.  Ann.  60.    And  see  Brush  v,  Curtis,  4 

Contra  —  Indiana.  —  Swift     v.     Ells-  Conn.  312. 

worth,  10  Ind.  205;   Smith  v.  Felton,  Action   at   Law    or    in   Equity.  —  In 

85  Ind.  223;    Bostwick  v,  Bryant,  113  Lenox  v.  Roberts,  2  Wheat.  (U.  S.)  373, 

Ind.  448.  it  was  held  that  assignees  under  a  gen- 

Minnesota. — Van   Eman  v.  Stanch-  eral  assignment  for  the    purpose    of 

field,  13  Minn.  75.  liquidating  the  affairs  of  the  Bank  of 

New  Hampshire, —  Berry  v.  Gillis,  17  the  United  States,  might  maintain  ac- 

N.  H.  9.  tions  in  equity  on  notes  payable  to  that 

North  Carolina.  —  Abrams  v.  Cure-  bank,  but  that  their  right  to  sue  at  law 

ton,  74  N.  Car.  523.  was  doubtful. 

Part  Owner.  ^  It  seems  that  the  as-  Assignee  in  Another  State.  ~  In  Brush 

406  Volume  XIV. 


Partiet  NEGOTIABLE  INSTRUMENTS.  PUintiit 

assignment  is  not  necessary  to  give  the  assignee  a  right  of  action,* 
and  that  an  action  may  be  maintained  by  an  assignee  on  a 
guaranty  of  payment  indorsed  on  a  promissory  note.*  An  assign- 
ment in  pledge  as  collateral  security  is  sufficient  to  authorize  an 
action  in  the  name  of  the  assignee,^  and  it  seems  that  the  instru- 
ment at  the  time  of  assignment  need  not  be  in  the  actual  posses- 
sion of  the  assignor.*  An  assignment  by  a  separate  instrument 
is  sufficient  to  transfer  the  right  of  action  to  the  assignee.*  It 
is  not  necessary  that  an  assignment  be  under  seal.* 

Wliether  Writing  HeoaMary.  —  According  to  the  weight  of  authority, 
an  assignee  may  sue  in  his  own  name,  although  the  assignment 
under  which  he  claims  is  not  in  writing,^  and  of  course  an  assign- 
s'. Curtis,  4  Conn.  312,  ic  was  held  that  AiiignnMxit  Before  EzeentioA  of  Initm- 
an  assignee  in  insolvency  in  another  ment.  —  A  deed  of  assignment,  exe- 
state  could  not  sue  in  Connecticut  cuted  before  the  date  of  a  negotiable 
under  such  assignment.  instrument  in  suit,  is  not  sufficient  to 

Afl^Lgnment  in  Frand  of  Creditore.  —  In  transfer  the  title  to  such  instrument,  so 
Eason  v.  Locherer,  42  Tex.  173,  the  that  the  assignee  can  sue  thereon, 
assignee  of  a  note  which  the  assignor  Grist  v.  Backhouse,  4  Dev.  &  B.  L.  (N. 
transferred  to  avoid  payment  of  debts.     Car.)  362. 

was  permitted  to  sue  thereon  in  his  6.  Garrison  v.  Combs,  7  J.  J.  Marsh, 
own  name;  but  in  Rohrer  v,  Turrill,  4  (Ky.)  84;  Dawson  v.  Coles,  16  Johns. 
Minn.  407,  it  was  held  that  where  (N.  Y.)  51.  Contra^  under  a  statute, 
notes  which  had  been  assigned  by  a  Kinniken  v,  Dulaney,  5  Harr.  (Del.) 
judgment  debtor  for  the  purpose  of  de-    384. 

f  rauding  his  creditors  were  levied  upon        Bealed  Ifote.  —  In  Dawson  v.  Coles,  16 
under  process  valid  on  its  face,  the  offi-    Johns.  (N.  Y.)  51,  it  was  held  that  the 
cer  levying  such  process  might  sue  on    assignee  of  a  sealed  note  by  a  writing 
such  notes  in  his  own  name,  and  that    not  under  seal,  might  sue  thereon, 
the  assignee  could  not  sue  upon  them.        Aesignment  by  Corporation.  —  In  Gar- 

1.  Callahan  v.  Crow,  qi  Hun  (N.  Y.)  rison  v  Combs,  7  J.  J.  Marsh.  (Ky.) 
346.  Contra^  Van  Derveer  v.  Wright,  84,  it  was  held  that  an  assignee  might 
6  Barb.  (N.  Y.)  547.  sue  in  his  own  name  on  a  note  assigned 

2.  Hance  v.  Miller,  21  111.  636;  Mc-  to  him  by  an  agent  of  a  corporation, 
Pherson  Nat.  Bank  v,  Velde,  49  111.  though  the  seal  of  the  corporation  was 
App.  21;  Wright  V,  Boyd,  3  Barb.  (N.     not  affixed  to  such  assignment. 

Y.)    523.       Contra,    Van     Derveer    v.  t,  Arkansas.  —  Caldwell  t'.  Meshew, 

Wright,  6  Barb.  (N.  Y.)  547;   Lamou-  44  Ark.  564. 

rieux  v,  Hewit.  5  Wend.  (N.  Y.)  307.  Iowa.  —  Younker  v.  Martin,  18  Iowa 

8.  Rowe  er.  Haines.  15  Ind.  445.  143;    Green   v.    Marble,   37   Iowa    95. 

4.  Allison  V.  Barrett,  16  Iowa  278,  in  Warnock  v.  Richardson,  50  Iowa  450; 
which  case  there  was  an  assignment  Creighion  v.  Gordon,  i  Morr.  (Iowa) 
of  a  promissory  note  by  its  owner  41.  But  see  Andrews  v.  Brown,  i 
while  the  note  was  in  the  hands  of  his  Iowa  154. 

agent,  and  an  order  to  the  agent,  di-  Massachusetts.  —  Jones  v.  Witter,  13 

recting  the  latter  to  deliver  the  note,  Mass.  304;    Grover  v.  Grover,  24  Pick, 

was  given  to  the  assignee.  (Mass.)  261. 

5.  Morris  v.  Poillon,  50  Ala.  403;  Missouri.  —  Willard  i/.  Moies,  39  Mo. 
Adams  v.  Robinson,  69  Ga.  627;  In-  142;  Weinwick  v.  Bender,  33  Mo. 
stone  V.  Williamson,  2  Bibb  (Ky.)  83;  80. 

Jones  V,  Elliott,  4  La.  Ann.  303:  Stine  New  York.  —  Van  Riper  v.  Baldwin, 

V.  Young,  26  Md.  233;  Amherst  Acad-  19  Hun  (N.   Y.)  344.     But  see  Savage 

emy    v.   Cowls,  6   Pick.  (Mass.)  427;  v.  Bevier,  12  How.  Pr.  (N.  Y.  C.   PI.) 

Thornton  v.  Crowther,  24  Mo.  164;  Mc-  166. 

Clain  V.  Weidemeyer,  25  Mo.  364.     Con^  North  Carolina . — Wilcoxon  v, 

tra^   Biscoe    v,    Sneed,    ii    Ark.    104;  Logan,  91  N.  Car.  449;  Kiff  v.  Weaver, 

Hopkirk  v.  Page,  3  Brock.  (U.  S.)  20.  94  N.  Car.  274. 
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Ai^gp«»pa(  9^  P^r^  of  (^o.  —  Tb^  assignee  of  part  of  a  demand  evi- 
4.e.ncAd  by  a  n.egptiall^Ie  in&trum/snt  cannot  su/e  thereon  in  his  owq 
ft^n^e.^  It  ^eefnp  tb9.t  aa  agsignm/sftt  *'.of  the  money  di^e  '*  upon 
a  pp^e  i^  npt  such  an  ^signmenlt  pf  the  aote  itself  as  to  vest  the 
assignee  with  a  rig^jt  of  actipn.' 

4.  Pn  What  iNSTRUMjENTS.  —  In  iDpst  states  an  action  may, 
u^der  jthe  present  statut/^s,  be  m^ntained  by  the  assignee  of  a  ne- 
gotiable instrumeijt,^  pran  instruoi/ent  payable  in  property*  or  in 

United    States.  —  Harrisburg     Trust  8.  Scott  r.  Metcalf,  13  Smed.  &  M. 

Co.  ».  Sjijuffildt,  87  Fed.  Rep.  669.  (Miss.)  563. 

Co^ft.  —  Fre^maq  v.  Perry,  22  f .  Harlan  v.  Sfgler,  j  Morr.  (Iowa) 
Conn.  617;  Hartford  F.  Ins.  Co.  v.  39;  Hatch  v.  Spearin,  11  Me.  354; 
Amos,  98  Ga.  533;  Turner  v.  Peoria,  Hampson  v.  Owens,  55  NJd.  583;  Red- 
eic,  R.'  Co.,  95  III.  134;  Bradley {zf.  mond  v,  Stansbury,  24  Mich.  445; 
Trammel,  Hempst.  (U.  S.)  164.  Spinning  v,  SuUivan,  48 'Mich.  5:  All- 
Open  Aooount.  —  In  Andrews  v,  goever  v,  Edmunds,  66  Barb.  (N.  Y.) 
Brown,  i  Iowa  154,  it  was  held  that  an  579;  U.  S.  ».  White,  2  Hill  (N.  Y.)  59; 
open  account  of  sums  of  money  due  on  Hastings  v.  McKinley,  i  E.  D.  Smith 
a  contract  could  not  be  sued  upon  by  (N.  Y.)"273;  Thompson  v.  Malone,  13 
an  assignee,  unless  the  assignment  was  Rich.  L.  (S.  Car.)  252;  Ware  v.  Key,  2 
in  writing,  under  Iowa  Code  1851,  McCord  L.  (8.  Car.)  373;  Ogden  v, 
§  952.  Blade,  i  Tex.  13;  Weston  v.  Penni- 
Agreeamnt  to  Bay  Moner  or  Property. —  man,  i  Mason  (u .  S.)  306.  Contra^ 
In  Turner  v.  Peoria,  etc.,  R.  Co.,  95  Matlack  v,  Hendrickson,  13  N.  J.  L. 
111.  134,   it  was  held  that  the  assign-  263. 

mem  of  all  instruments  for  the  pay-  lalMequent  Act  of  L^ifiBlAture.  —  In 
ment  of  money  or  articles  of  personal  Harlan  v.  Sigler,  i  Morr.  (Iowa)  39,  it 
property  must  be  in  writing,  to  enable  was  held  that  where  a  note  was  not 
the  assignee  to  sue  thereon.  negotiable  at  the  time  of  its  execution, 
Fire  £kiaranee  Policy.  —  In  Hartford  it  is  competent  for  the  legislature  by 
F.  Ins.  Co.  «/.  Amos,  98  Ga.  533,  it  was  a  sut)sequent  act  to  authorize  the  as- 
held  that  an  assignee  of  a  fire  insur-  signee  to  sue  in  his  own  name, 
ance  policy  could  not  maintain  an  ac-  Speoial  Agreement.  —  Where  the 
tion  thereon  in  his  own  name,  under  drawee  of  a  non-negotiable  bill  of  ex- 
Ga.  Code,  ^  2244,  making  all  choses  in  change  accepts  it,  and  agrees  to  pay  it 
action  assignable,  unless  the  assign-  to  any  person  to  whom  it  m^^y  be  as- 
ment  was  in  writing.  signed,  an  assignee  may  sue  thereon. 
negotiable  notes.  —  In  Freeman  v.  Weston  v.  Penniman,  i  Mason  (U.  S.) 
Perry,  22  Conn.  617,  and  in  Bradley  v,  306.  But  see  Hatch  v.  Spearin,  11 
Trammel,  Hempst.  (U.  S.)  164,  it  was  Me.  354,  where  It  was  held  that  ^  sec- 
held  that  the  assignment  of  a  negoti-  ond  assignee  of  a  note  not  negotiable 
able  note  must  be  in  writing  to  enable  could  not  maintain  an  action  on  a  spe- 
the  assignee  to  maintain  an  action  cial  promise  made  to  the  first  assignee, 
thereon.  '  but  must  resort  to  his  action  on  the 

1.  Smith    V.    Clopton,   4    Tex.    109;  note. 

Smith  V,  Clapp,  15  ret.  (U.  S.)  125.  6.  Flexner  r.  Dickerson,  65  Ala.  72; 

2.  Miller  v.  Bledsoe,  2  111.  530;  Smith  v.  Berry,  18  Me.  122;  Farnum  v. 
Douglass  V,  Wilkeson,  6  Wend.  (N.  Y.)  Virgin,  52  Me.  576;  Hicks  v,  Lyle,  46 
637;  Martin  v.  Hayes,  Busb.  L.  (N.  Mich.  488;  Currier  v.  Hodgdon,  3  ji. 
Car.)  423;  Knight  v.  Wilmington,  etc.,  H.  82;  Tibbets  v,  Gerrish,  25  N.  H.  41; 
R.  Co.,  I  Jones  L.  (N.  Car.)  357.  Moore  v.  Weir,  3  Sneed  (Tenn.)  46. 
Contra^  Cochran  v.  Glover,  i  Morr.  Contra^  Fahnestock  v.  Schoyer,  9  Watts 
(Iowa)  151.     See  also  Lawrence  v,  U.  (Pa.)  102. 

S.,  8  Ct.  of  CI.  252,  where  it  was  held  Babjeot  to  DelenBes.  —  T|ie  effect  of  a 

that  the  assignees  of  several  vouchers  statute  making  notes  for  specific  arti- 

issued   by    a    government    contractor  cles  assignable  has  been  held  sipiply 

ipight  sue  thereoa  in  their  own  names,  to  confer  upon  the  assignee  the  right 
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lirorjc.^  U  bae  beeo  kdxl  tliaA  ap  action  may  be  maintained  in  the 
pame  .of  tis^  ^s»lgn^t  ot  an  insurance  policy,'  a  duebiil,*  a  certifi- 
/c^t/e  qI  di9pQ3it,^  a  certificate  of  inxiei>tednesSy^  a  receipt  for  grain,^ 
a  renewal  note  taken  in  the  name  of  the  assignor/  a  lost  note,®  the 
residue  of  a  claim  on  a  promissory  note,^a  non-negotiable  note,^^ 
a  sealed  note.M  a  guaranty,^'  an  agreement  to  subscribe  for  the 
capital  stock  of  a  corporation,^^  an  implied  agreement  to  reimburse 
an  accommodation  acceptor,  ^^  or  by  an  assignee  on  a  special 
agre/emefit  to  pay  him.**  On  the  other  hand,  it  has  been  held  that 
an  action  could  not  be  maintained  in  the  name  of  an  assignee  of 
jntere^t  coupons  containing  no  negotiable  words,  *^  or  an  assignee 

of  action  in  his  own  na^ie  at  la.w  oj  w^s  ^psigpaMe  by  ^ta^ute,  aqd  f;av«  9. 

in  equity,  and  not  to  take  away  any  right  of  action  by  the  assignee, 

defenses   which    the    assignor    would  6.  St.  Louis,  etc.,  R.  Co.  v.  Camden 

have  iq.  the  abseojce  of  such  a  statuLe.  Bank,  47  Ark.  541. 

Moore  V.  Weir,  3  Sneed  (TenQ.)46.  6.  Merchants*,  etc.,  3ank  c/.  Hewiu, 

Payable  in  Piurt  ^n  Property.  —  If  the  3  Iowa  93,  decided,  however,  under  «i 

maker  of  a  note  payable  in  part  in  spe-  ■  statute  making  such  instruments  as* 

fuifii:  article^  expressly  promises  to  pay  signable,  and  authorizing  suit  in  the 

its  contents  to  ao  assignee,  the  holder  name  of  the  assignee, 

may  sue  in  his  own  name.     Farnum  v.  7*  Seattle  Nat.  Bank  v,  Emmoni,  16 

Virgin,  52  Me.  576.  Wash.  585. 

1.  Schnier  v.  Fay,  12  Kan.  184.  8.  Long  v.   Constant,    19    Mo.    320* 

2.  Del^hunt  v.  ^tna  Ins.  Co.,  97  N.  Leavitt  v.  Cowles,  2  McLean  i(U.  S.j 
Y.  537;  Carter  y.  United  Ins.  Co.,  i  491.  Contra^  Willis  z/.  Cre^ey,  17  Me. 
Johns.  Ch.  (N.  Y.)  463;  Watertown  F.  9,  at  least  where  the  assignment  is 
Ins.  Co.  V.  Grover,  etc.,  Sewing  Mach.  aifter  the  loss. 

Co.,  41  Mich.  131.     O/i/ra,  Dix  ».  Mer-  9.  Dargin  v.  Ireland,   14  N.  Y.  322, 

cantile  Ins.  Co.,  22  111.  272;   Jessel  v,  where   fifty   per  cent  of    the   amount 

WiUiamsburgh  Ins.  Co.,  3  Hill  (N.  Y.)  priginaily   due    bad    been    paid    and 

88;  Briggs  v.  Brown,  3  Hill  (N.  Y.)  87.  discharged   under  a  composition  with 

See  article  Insurance,  vol.  11,  pp.  399,  credit^ors,  and  it  was  held  that  the  as- 

400.  sig^^ee    of    the     balance     might    9ixe 

8.  l^rady    v.   Chandler,   31   Mo.   29.  tf^ereon  in  his  own  name. 

But  see   Hunt  v,  Pierpoi^t,  27  Conn.  10.  Dorsey    v.    Hadlock,    7    Blackf. 

305,  where  it  was  heM  that  a  duebill  (Ind.)  113;  Tibbets  z/.  Gerri^h,  25  N.  H. 

originally  di^e  to  thje  plaintiff  and  an-  41. 

other,   and   subsequently  assigned   to  11.  Mcintosh  v.  Stubb,  Dec.  Col.  Dec. 

the   plaintiff,    must    be  sued   by    the  (S.  Car.)  1829. 

plaintiff  in  thfs  oaf^es  of  the  parties  to  12.  Dubuque  First  Nat.  Bank  v,  Car- 
whom  it  was  payable.  The  court  s^id:  penter,  41  Iowa  518. 
"In  this  respect  it  was  like  a  non-  18*  Glenn  v.  Scott,  28  Fed.  Rep.  8c4, 
negotiable  note  i^  the  hands  of  an  as-  decided  under  Va.  Code,  c.  147,  S  17, 
signe.e.  He  could  only  sue  it  in  the  which  authorizes  actions  on  non- 
name  of  the  promisee,  but  the  si^rren-  negotiable  instruments  to  be  main- 
dcring  it  (o  the  makrr  on  his  promise  tamed  in  the  name  of  an  assignee,  and 
to  pay  the  amount,  or  on  9-n  agreement  holding  that  a  trustee  and  assignee  of 
to  charge  it  on  ^ook,  would  give  a  a  joint  stock  company  might  sue  in  his 
right  of  action  to  the  assignee  in  hi^  own  name  for  unpaid  subscriptions, 
own  name."  1^.  De  Barry  v.  Withers,  44  Pa.  St. 

4.  Jacks    V.    Nelson,    34    ^rk-    53i,  356. 

wl^ere  it  was    held    that  a  certificate  16.  Hatch   v.   Spearin,   11   Me.  354, 

of   deposit,   although   not  commercial  holding,   however,  th(^t  a  subsequent 

paper,    negotiable    hy    tbe    law   mer-  ^signe/B  mu^t  sue  on  the  note,  and  not 

chant,  when  not  containing  a  promise  on  the  special  promise. 

to  pay,  was  nevertheless  prima  fycte  J0.  Jackson  v.  York,  etc.,  R.  Co.,  48 

.evidence  of  a  chose  in  action,  which  Me.  147. 
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of  an  open  account.^  An  assignee  cannot  sue  on  a  note  upon 
which  a  judgment  has  been  obtained  before  the  assignment,*  and 
before  the  statute  of  Anne  an  action  could  not  be  maintained  by 
the  assignee  of  a  promissory  note.' 

e.  Transfer  by  What  Assignors.  —  An  assignee  is  entitled 
to  sue  in  his  own  name  on  an  instrument  assigned  to  him  by  a 
statutory  trustee.*  by  stockholders  of  the  defendant  corporation,* 
by  an  executrix,^  or  by  a  foreign  executor  or  administrator.^  On 
an  instrument  payable  to  several  persons,  the  assignee  of  one  of 
the  payees  may  sue  in  his  own  name,*  and  on  a  note  payable  to 
two  persons,  if  one  assigns  his  interest  to  the  other,  the  latter 
may  sue  in  his  own  name,*  but  where  a  negotiable  instrument  is 
made  by  a  firm  to  one  of  its  members,  or  vice  versa,  the  assignee 
of  such  instrument  cannot  maintain  an  action  thereon  in  his  own 
name  at  law.*^  It  has  been  held  that  one  to  whom  a  note  is 
assigned,  after  it  has  been  taken  up  by  an  indorser,  cannot  sue 
thereon  in  his  own  name,**  and  it  seems  that  on  a  bill  of  exchange 
payable  to  an  agent,  a  person  to  whom  such  bill  has  been  assigned 
by  the  principal  is  not  entitled  to  sue  as  assignee.** 

6.  Transferee  by  Delivery  Only  —  a.  General  Rule  Denying 
Right  of  Action.  —  The  general  rule  of  the  common  law  is  that 
one  who  holds  a  note  payable  to  the  order  of  the  payee  or  bear- 
ing special  indorsements  cannot  sue  thereon  in  his  own  name, 
when  the  instrument  has  been  transferred  to  him  by  delivery 
only  and  not  by  indorsement  or  written  assignment.** 

1.  St.  Louis,  etc.,  R.  Co.  v.  Camden  9.  Smith  v.  Oldham,  5  Mo.  483;  Cane. 
Bank,  47  Ark.  542.  But  in  Andrews  v.  fox  v,  Anderson,  22  Mo.  347;  Smith  v- 
Brown,  i  lovya  154,  it  was  held  that  the    Gregory,  75  Mo.  121. 

assignee   of   such  an  account,   under  Action  by  One  Partner.  —  Where  a  note 

an  assignment    in  writing,  might  sue  was  executed   by  three  partners,  and 

thereon  in  his  own  name.  two  of  them  sold  and  tran*«ferred  their 

2.  Sawyer  v,  Bradford,  6  Ala.  572.  interest  in  it  to  the  third,  the  third  was 
8.  Gierke  V.  Martin,  2  Ld.  Raym.  757;  held  entitled  to  bring  suit  on  the  noie 

Burton   v,  Souler,   2  Ld.   Raym,  774;  in  his  own  name.     Canefox  v,  Ander- 

Williams    v.    Cutting,   2    Ld.    Raym.  son,  22  Mo.  347. 

825.  After  BiBsolution  of  a  Partnership,  it 

4.  Savage  v,  Walshe,  26  Ala.  619.  has    been   held  that    the  assignee   of 

5.  Herman  v.  Hecht,  116  Cal.  553,  one  of  the  partners  cannot  maintain 
in  which  case  indorsing  stockholders  an  action  on  a  note  payable  to  the 
of  the  corporation  which  made  the  note  firm.  Dickerson  v.  Wheeler,  i  Humph, 
in  suit,  after  taking  it  up,  assigned  it  (Tenn.)  51. 

to  the  plainti£f,  and  it  was  held  that  he  10.  Planters',  etc..  Bank  v.  Willis,  5 

might  sue  thereon  in  his  own  name.  Ala.  770;  Davis  «/.  Merrill,  51  Mich.  480; 

6.  Peltier  v.  BabilUon,  45  Mich.  384.  Hill  v.  McPherson,  15  Mo.  204;  Young 

7.  Campbell  v.  Brown,  64  Iowa  425;  v.  Chew,  9  Mo.  App.  387;  Knaus  r. 
Petersen  v.  Chemical  Bank,  32  N.  Y.  Givens,  110  Mo.  58;  Johnson  v.  Peck, 
21;  Harper  v.  Butler,  2  Pet.  (U,  S.)  239.  3  Stark.  66,  14  E.  C.  L.  165. 

Contra^  Stearns  v.  Burnham,  5  Me.  261;        11.  Swann  v.  Scholfield,  2  Cranch(C. 

McCarty  v.  Hall,  13  Mo.  480.     See  gen-    C.)  140. 

erally  article  Executors  and  Adminis*        12.  Cocke  v.  Dickens,  4  Yerg.  (Tenn.) 

TRATORS,  vol.  8,  p.  71I.  29. 

8.  Wright  V.  McLemore,  lo  Yerg.  1^». Alabama.  —  Taylor  i'.  Acre,  8  Ala. 
(Tenn.)  235.  But  see  Robinson  v.  Den-  491;  Alday  r.  Jamison,  3  Port.  (Ala.) 
ton,  6  Ark.  283.  112;  Phillips  v.  Sellers.  42  Ala.  658. 
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b.  When  AN  Action  Lies  —  (i)  Under  Statutes.  —  In  some 
states,  under  special  statutes  or  under  the  provisions  of  the  codes 
of  practice,  the  plaintifl  in  an  action  on  a  promissory  note,  bill  of 

Florida. — Hooker  v.  Gallagher,  6  Fla.  Smith  v.  Bryan,  ii  Ired.  L.  (N.  Car.) 

351.  418. 

Georgia,  —  Craige  v.  Tingle,  63  Ga.  Pennsylvania,  —  Lawrance     v.    Fus- 

274;  Benson  v.  Abbott,  95  Ga.  69.  sell,  77  Pa.  St.  460;  Reamer  v.  Bell,  79 

Illinois.  —  Porter  V.  Cushman,  19  111.  Pa.  St.  292;   Bank  v.  Butler,  4   Kulp 

572;  Burnap  v.  Cook,  32  111.  168.  (Pa.)  99. 

Indiana,  —  Templin  v.  Krahn,  3  Ind.  South      Carolina.  —  Henneman      v. 

373;  Lewis  V.  Hathman,  7  Ind.  585.  Thomson,  8  S.   Car.    115;    Marvin   v. 

Kansas.  —  Kohn     v.     Watkins,      26  M'Rae,  Rice  L.  (S.  Car.)  171. 

Kan.  691.  Tennessee. — Nelson  v.  Marly,  2Yerg. 

Maine.  —  Clark  v.  Peabody,  22  Me.  (Tenn.)  576;  Card  well  v.  Tennison,  10 

500;    Nutter    V.   Stover,   48    Me.    163;  Humph.  (Tenn.) 446;  Eakin  7\  Burger, 

Brown  v.  Nourse,  55  Me.  230;  Durgin  i  Sneed  (Tenn.)  417;  Bradley  County 

V.   Bartol,  64  Me.  473;  Marsh  v.  Hay-  v.  Surgoine,  9  Baxt.  (Tenn.)  407. 

ford,  80  Me.  97.  Texas,  —  Ross  v.  Smith,  19  Tex.  171; 

Maryland,  —  Whiteford     v.     Burck-  Merrill  v.  Smith,  22  Tex.  53. 

myer,   i  Gill  (Md.)  127;  Lancaster  v,  K-?rw^»/.  —  Royce  v.  Nye,  52  Vt.  372. 

Baltzell,  7  Gill  &  J.  (Md.)  468.  United  States,  —  U.  S.  Bank  v.  Moore, 

Massachusetts.  — Taylor  v,  Binney,  7  3  Cranch  (C.  C.)  330;  Bradley  v.  Tram- 

Mass.  482;    Allen    v.   Ayres,    3   Pick,  mel,  Hempst.  (U.  S.)  164;    Waters   v, 

(Mass.)  298.     But  see  Carnegie  v.  Mor-  Millar,  i  Dall.  (U.  S.)  369. 

rison,  2  Met.  (Mass.)  381,  where  it  was  England,  —  Good  v.  Walker,  61  L.  J. 

held   that  the  holder  of  a  bill  of  ex-  Q.  B.  736. 

change  might  maintain  an  action  in  his  Action  hy  Drawee  of  Bill  of  Exchange, 

own  name  against  the  drawee,  who  had  — In  Smith  v,  Bryan,  11   Ired.  L.  (N. 

given  a  letter  of    credit    to  another.  Car.)  4x8,  it  was  held  that  the  drawer 

authorizing  the  draft,  though  the  bill  of  a  bill  of  exchange  could  not  recover 

had  not  been  transferred  to  the  plain*  against  the  acceptor  without  showing 

tiff    by    indorsement;     and     Pitts     v,  an  indorsement  to  him,  or  that  he  had 

Holmes,   10   Cush.  (Mass.)  92,  where  been  obliged  to  take  up  the  bill.     To 

the  note  in  suit  was  payable  to  a  cer-  the    same    effect,    see    Henneman    v. 

tain  person  or  order,  and  was  sold  by  Thomson,  8  S.  Car.  115. 

his  assignee  in  insolvency  to  the  payee  In  Eqnity.  —  In  Bacon  v.  Cohea,   12 

himself  but  not  indorsed.  Smed.  &  M.  (Miss.)  516,  it  was  held 

Michigan,  —  Redmond  v.  Stansbury,  that  a  suit  in  equity  might  be  main- 

24  Mich.  445;    Blackwood    v.  Brown,  tained  by  the  holder  of  a  note  without 

32  Mich.  104;  Robinson  v,  Wilkinson,  indorsement  where  his  transferrer,  the 

38   Mich.   299;    Minor  v,   Bewick,   55  payee,   was  dead,   and   there  was   no 

Mich.  491.  representative  of  such  payee,  and  no 

Mississippi,  —  Bacon    v,    Cohea,    12  means  of  providing  such    representa- 

Smed.  &  M.  (Miss.)  516;    Eckford  v.  tive. 

Hogan,  44  Miss.  398;  Nowlin  v.  Rand,  Amignment  Before  Exeontion  of  Instnz- 

(Miss.  1891)8  So.  Rep.  511;  Haynes  v,  ment.  —  It  seems   that  an   assignment 

Ezell,  25  Miss.  242;  Dowell  v.  Brown,  made  before  the  execution  of  the  in- 

13  Smed.  &  M.  (Miss.)  43.  strument  in  suit  will   not  enable  the 

New    Hampshire.  —  Foster    v,  Shat-  holder  thereof,  without  an  indorsement 

tuck,  2  N.  H.  446;  Woodbury  v.  Wood-  or  assignment  on  the   instrument,  to 

bury,  47  N.  H.  11.  sue  in  his  own  name.     Grist  v.  Back- 

New  Jersey.  —  Nixon   v.    Dickey,   3  house,  4  Dev.  &  B.  L.  (N.  Car.)  362. 

N.  J.  L.  252;  Fine  z/.  High  Bridge  M.  The  Death  of  the  Holder  of  an  instru- 

E.  Church  Assoc.,  44  N.  J.  L.  148.  ment  payable   to  his  order  does   not 

New  York,  —  Edwards  v.  Campbell,  enable  one  into  whose  hands  it  comes 

23  Barb.  (N.  Y.)423;  Savage  v.  Bevier,  to  sue  thereon  in  his  own  name,  un- 

12  How.  Pr.  (N.  Y.  C.   PI.)  166.     But  less  he  can  show  title  through  admin- 

see  Gage  v,  Kendall,  15  Wend.  (N.  Y.)  istration  on  the  estate  of  the  decedent. 

640.  Woodbury  v.  Woodbury,  47  N.  H.  ii; 

North    Carolina,  —  Grist     v.    Back-  Edwards  v.  Campbell,  23  Barb.  (N.  Y.) 

house,  4  Dev.  &  B,  L.  (N.  Car.)  362;  423. 
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exchange,  or  other  instrumenit  for  the  payment  of  money,  need 
not  bold  the  same  by  an  indorsement  or  assignment  written  oa 
the  instrument  itself.^ 

(2)  Real  Owner.  —  In  some  states  it  has  been  held  tl>at  the  real 
owner  of  such  an  instrument  may  sue  thereon  in  his  own  nan>^» 

although  he  does  not  hold  title  to  the  instrument  by  a  written 

Jvdgment  byDe&nlt.  —  In  Kowlin  r.  264;  Northwestern  College  v.  Sch wag- 
Rand,  (Miss.  1891)  8  So.  Rep.  511,  a  ler,  37  Iowa  577;  Hesser  v.  Dora n,  41 
judgment  by  default  was  set  aside  Iowa  468;  Rising  v.  Teabout,  73  Iowa 
where  it  had  been  recovered  in  an  419;  Harlan  v.  Ash,  84  Iowa  38.  But 
action  on  a  note  payable  to  the  order  of  see  Montague  v.  Reineger,  11  Iowa  503; 
another  person  and  not  indorsed  to  the  Andrews  v.  Brown,  i  Iowa  154. 
plaintiff.  Minnesota.  —  Pease  v.  Rush,  2  Minn. 

The  Mere  PesMssloo  of  a  Bnebill  Hot  107. 

Payable  to  Bearer,  and  not  negotiable,  Missouri.  —  Boeka  v.  Nuella,  26  Mo. 

does  not  enable  the  holder  to  sue  there-  180;  Lewises.  Bowen,  29  Mo.  202;  Wil- 

on  in  his  own  name  without  an  indorse-  lard   v,   Moies,   30  Mo.   142.     But  see 

ment.     Blackwood  v.  Brown,  32  Mich.  Weinwick  v.   Bender,  33  Mo.  80,  and 

104.  Ash  worth    v.    Crockett,    11    Mo.   636, 

The  Holder  of  a  Connty  Warrant  pay-  where  it  was  held  that  the  holder  of  an 

able  to  the  order  of  another  person,  and  instrument  by  an  unsigned  assignment 

not  assigned  or  indorsed,  cannot  sue  could  not  sue  thereon  in  his  own  name, 

thereon   in   his   own   name.      Bradley  Ohio. — Cash  man  t/.  Welsh.  19  Ohio 

County  V.  Surgoine,  6  Baxt.  (Tenn.)  St.  536.     But  see  Nichols  v.  uross,  26 

108,  9  Baxt.  (Tenn.)  407.  Ohio  St.  425. 

Chiaranty.  —  That  the  holder  of  an  in-  Oregon.  —  Moore  v.  Miller,  6  Oregon 

strument  on  which  a  guaranty  is  writ-  254. 

ten  cannot  sue  on  the  guaranty  in  his  North  Carolina.  —  Bresee  v.  Crump- 
own  name  without  some  assignment  or  ton,  121  N.  Car.  122;  Kiff  v.  Weaver, 
indorsement  thereof  to  him,  see  Taylor  94  N.  Car.   274,  which  was  a  case  ol 
V.  Binney,   7  Mass.  482;    and  compare  treinsftr  as  tuionatio  causa  mortis. 
Eakin  v.  Burger,  i  Sneed  (Tenn.)  417.  England.  —  M'Neilage  v.  IloUoway, 

Holder  to  Proonre  Dieoonnt.  —  In  Nut-  i  B.  &  Aid.  218;  M' Lean  v.  Clydesdale 

ter  V.  Stover,  48  Me.  163,  it  was  held  Banking  Co.,  L.  R.  9  App.  95. 

that  a  person  to  whom  a  note  hafl  been  Marriage  of  Payee.  —  In  M'Neilage  v. 

given    under    an    agreement   that   he  Holloway,  i  B.  &  Aid.  218,  it  was  held 

should  indorse  it  and  procure  its  dis-  that  on  a  bill  payable  to   a  feme  sole^ 

count,  could  not  sue  thereon  in  his  own  who    subsequently  married,   her  hus- 

name,  it  not  having  been  indorsed  to  band  might  sue  in  his  own  name,  with- 

him.  out  procuring  an  indorsement. 

An  IndorMment  Alter  Bolt  Brought  will  A  Banker's  Draft  was  held  in  M'Lean 

not  enable  the  holder  to  sue  thereon  in  v.   Clydesdale    Banking   Co.,  L.    R.  9 

his  own  name,  if  he  did  not  have  that  App.  95,  to  be  such  an  instrument  as 

right  at  the  time  of  instituting  the  ac-  miglit  be  transferred  by  delivery,  so  as 

tion.     Clark  v.   Peabody,  22  Me.  500;  to  entitle  the  transferee  to  sue  thereon. 

Dowell   V.    Brown,    13    Smed.   &    M.  Aotlon  by  a  Stookholder.  —  In  Moore  v. 

(Miss.)  43;  Eckford  v.  Hogan,  44  Miss.  Miller,  6  Oregon  254,  it  was  held  that  a 

398;  Weinwick  v.    Bender,  33  Mo.  80.  stockholder  of  a  bank,  who,  on  a  divi- 

Contra,  Weeks  v.  Medler,  20  Kan.  57.  slon  of  the  assets  of  the  bank,  received 

ttrlldng  Out  l^^eolal  Indorsement.  —  a  note  payable  to  the  bank  without  in- 
The  holder  of  an  instrument  specially  dorsement  or  assignment,  might  main- 
indorsed  cannot  strike  out  the  indorse-  tain  an  action  thereon  in  his  own  name, 
ment  so  as  to  make  the  instrument  Negotiability  Immaterial.  —  In  Rising 
payable  in  blank  or  to  himself.  Porter  v.  Teabout,  73  Iowa  419,  it  was  held 
V.  Cushman,  19  111.  572;  U.  S.  Bank  v.  that  a  person  in  possession  of  apromis- 
Moore,  3  Cranch  (C.  C.)  330;  Burnap  sory  note,  although  not  transferred  to 
t'.  Cook,  32  111.  168.  But  see  Card  well  z/.  him  by  indorsement  or  assignment, 
Tennison,  10  Humph.  (Tenn.)  446.  might  sue  thereon  in  his  own  name, 

I.  loiva,  —  Younker    v.    Martin,    18  whether  such  note  was  negotiable  or 

Iowa  143;  Rubey  v.  Culbertson,  35  Iowa  not. 
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indorsement  or.  assignment  to  himself.* 

(3)  Tfansf&t  After  Mdtufity,  —  It  seems  that  the  haldef  kA  an 
irtstrutnfent  transferred  after  maturity,  though  \vithout  wfittert 
assignment  or  indorsement,  may  sue  thereon  in  his  own  name.* 

(4)  On  PatticulUr  Instruments — innruttf^t  PAyAW*  to  p^j^e  (Wiy.  — 
On  a  note  not  payable  to  order  or  bearer,  but  to  the  pavee  alone, 
a  person  holding  it  without  a  written  transfer  may  Sue  m  his  own 
riame.^ 

Kon-ne^dtiAbU  Instrtdieiiis.  — In  6ome  jurisdictions  the  holder  of  d 
fto/n-fiegotiable  instrument  rtiay  sue  thereon  in  his  oWn  name  x^'ith- 
out  showing  a  transfer  to  hiftlself  by  assignment  or  indorsement.'^ 

An  Action  by  a  Principal  will  lie  on  an  instrumeftt  payable  Of 
specially  indorsed  to  his  agent,  without  an  assignment  or  indorse- 
ment in  writing  by  such  agent  lo  the  principaK* 

InstrtfmAnt  ^ayabU  in  BlaflE,  t«  IMtti^f,  «r  td  Piotitiovi  PottOn.  —  A 
holder  may  sue  in  his  own  name  without  a  written  assignment  of 
indorsement  on  an  instrument  payable  in  blank  or  to  bearer  or  to 
a  fictitious  person,*  except  in  those  states  where  such  instruments 

1.  Arkansas.  —  Heartman  v.  Franks,  Bennett  v.  Potind,  28  Mo.  598.  Se6 
36  Afk.  501;  Caldwell  v.  Meshew,  44  also  Barrick  v.  Austin,  2I  Barb.  (M, 
Ark.  564.  Y.)  241 ;  Merfill  v.  Smith,  22  Tex.  53. 

Indiana,  —  fCimball  v.   Whitney,  15  C(p//i/dr^  Blackwood  v.  Brbwn,  32  Mich. 

Iftd.    280;   Casto  V,    Evihger,  17   Ind.  104. 

Ap{>.  298.  5.  Nave  z/.  Lebanon  First  Nat.  Bafik, 

Iowa.  —  Pearson    v.   Cummings,   28  87  Ind.  204;  Garton  r.  Union  City  Nat. 

Iowa  344;  Warnock  v.  Richardson,  50  Bank,  34  Mich.  279;  Lacey  v.  Central 

Iowa  450.  Nat.  Bank,  4  Neb.  179;  Angelica  First 

Itansas,  — Williams  «/.  Norton,  3  Kan.  Nat.  Bank  v.  Hall,  44  N.  Y.  395;  Look- 

295;  Weeks  V.  Medler,  20  Kan.  57.  out  Baftk  v.  Aull,93Ttfnn.  645;  Pacific 

Kentucky.  —  Rogge  v.  Cassidy,  (Ky.  Guano  Co.  v.  Holleman,  4  Woods  (U. 

1S90)  13  S.  W.  ftep.  7t6.  S.)  46i,    12   Fed.    Rep.   61.     See   also 

Minnesota.  —  White    r.    Phelps,     14  Dutch  v.  Boyd.  81   Ind.   146,  where  it 

Minn.  27.  Was  held  that  the  successor  of  a  cashier 

Missouri. — i  harvey  v.    6rooke,    36  named  as  payee  in  a  promissory  note 

Mo.  493.  might  sue  thereon,  without  an  assign- 

JVew  Vork.  —  Houghton  r.  Dodge,  5  ment  by  the  payee. 

BoSW.  (N.  Y.)  326;  Billings  v.  Jane,  11  tf.  Arkansas.  —  Buckner  v.  Real  Es- 

Barb.   (N.  Y.)  620-  Van  Riper  v.  Bald-  tate  Bank,  5  Ark.  536. 

1»in,  <9  hun  (N.  Y.)  344.  JOisirict of  Columbia. — /»  r^Wagntfr, 

/forth  Carolina.  —  Bresee  v.  Crump-  MacArthur  &  M.  (D.  C.)  395. 

on,  121  N.  Car.   Ii2;  Andrews  v.  Mc-  Georgia. — Craige  v.  Tingle,  63  Ga, 

aniel,  68  ^.  Cat.  385.          ^  274. 

7*exas.  —  Merlin  z/.  Manning,  2  Tex.  Iowa.  —  Montague  v.   Reineger,    \i 

351;  McCarty  V.  Brackenridge,  I  Tex.  Iowa   503;     Creighton    v.    Gordon,    i 

Civ.  App.  <7o.     Contra^  Ross  v.  Smith,  Morr.  (Iowa)  41. 

I9  Tex.  171.  Maryland.  —  Elliott  v.   Cheshut,   30 

(Contra.  —  Fine  v.  High  Bridge  M.  E,  Md.  562:  Whiieford  v.   Burckmyer,   i 

thurch  Assoc,  44  M.  J.  L.  148.  Gill  (Md.)  127 

2.  Howell  V.  McCraCken,  87  N.  Crir.  Massachusetts.  —  Beekman  v.  WlUon, 
399.  9  Met.  (Mass.)  434;  Cobb  v.  New  Eng- 

8.  Wilcoxon  V.  Logan,  91  N.  Car.  449.  land    Mut.   Marine  Ins.    Co.,   6   Gray 

4.  Redmond  y.  Stansburj',  24  IVHch.  (Mass.)  192;  Rider  v.  Talntor,  4  Allett 

445;  Mo  wry  v.  Todd,  12  IVIp.i's.  n3i,  in  (Mass.)  356. 

which  case,  however,  the  ^arty  bctUid        Michigan.  —  Blackwood  v.  BroWn,  J2 

f-etognized  the  transfer  and  promired  Mich.  104;  Bltzer  v.  Wagaf,  83  Mich. 

to    pay    the    contents    to  the   holder.  223. 
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are  required  by  statute  to  be  transferred  in  writing.* 

Payee  Hot  a  Beal  Party.  —  It  seems  that  an  instrument  which  is 
payable  to  the  order  of  a  particular  person,  but  discounted  by 
another,  and  in  which  the  payee  has  never  had  any  interest,  may 
be  sued  on  by  the  owner  without  showing  a  written  transfer  from 
such  payee.* 

7.  Transferrer — a.  Ownership  Reacquired  —  {\)  In  General. 
—  It  is  a  rule  supported  by  the  overwhelming  weight  of  authority 
that  a  person  who  has  transferred  a  negotiable  instrument  by 
indorsement  or  assignment,  and  who  has  subsequently  acquired 
title  to  the  instrument  again,  may  sue  in  his  own  name  prior  par- 
ties liable  to  him.' 

Mississippi.  —  Dowell    v.  Brown,   13  v.  Lippman,  52  Ala.  276;  Taskaloosa 

Smed.  &  M.  (Miss.)  43.  Cotton-Seed  Oil  Co.  v.  Perry,  85  Ala. 

New  Hampshire,  —  Foster    v,   Shat-  158;    Anniston   Pipe   Works   v.    Mary 

tuck,  2  N.  H.  446;  Elliot  v.  Abbot,  12  Pratt  Furnace  Co.,  94  Ala.  606;  Berney 

N.  H.  549.  V,  Steiner,  108  Ala.  iii. 

New  Jersey.  —  Fine  v.  High  Bridge        Arkansas,  —  Purdy  v.  Brown,  4  Ark. 

M.  E.  Church  Assoc.,  44  N.  J.  L.  149.  535;  Jordan  v,  Thornton,  7  Ark.  224. 

New    York,  —  Maniort  v.  Roberts,  4         California,  —  Naglee   v.   Lyman,    14 

E.  D.  Smith  (N.  Y.)  83;  Plets  v,  John-  Cal.  450. 
son,  3  Hill  (N.  Y.)  112,  Colorado,  —  Spencer  v,  Carstarphen, 

Tennessee,  —  Smyth     v,     Carden,    i  15  Colo.  445. 
Swan   (Tenn.)   28.     And  see  Wolfe  v.         Connecticut.  —  Bond     v.    Storrs,     13 

Tyler,  i  Heisk.  (Tenn.)  313.  Conn.  412;    Merrills  v.  Swift,  18  Conn. 

Texas,  —  Ross  t'.  Smith,  19  Tex.  171.  257;    Dann  v,   Norris,    24  Conn.   337; 

United  States, — Smith  v,  Clapp,  15  French  v,  Jarvis,  29  Conn.  347.     Com^ 

Pet.  (U.  S.)  125.  pare    Elderkin    v,    Elderkin,    i     Root 

1.  White  V.  Joy,  4  Ala.  571;  Sawyer  (Conn.)  139. 

I/.  Patterson,  II  Ala.  523;  Cobbr.  Bry-  Georgia,  —  Atkins  v,   Cobb,    56  Ga. 

ant,  86  Ala.  316;  Roosa  v,  Crist,  17  111.  86;  Southern  Bank  v.  Mechanics'  Sav. 

450;    Rabberman   v,   Muehlhausen,   3  Bank,  27  Ga.  252. 

in.    App.   326;     M'Nitt    V,    Hatch,    4  Illinois,  —  Kyle  v.  Thompson,  3  111. 

Blackf.  (Ind.)53i.  432;    Campbell   v,    Humphries,    3  111. 

2.  Bird  V.  Wooley,  23  Ala.  717;  478;  Parks  v.  Brown,  16  111.  454;  Hen- 
Spurrier  V,  Briggs,  17  Ind.  529;  Rogge  derson  v.  Davisson,  57  111.  App.  17; 
V,  Cassidy,  (Ky.  1890)  13  S.  W.  Rep.  Best  v,  Nokomis  Nat.  Bank,  76  111, 
716;  Newbury  Bank  v.  Rand,  38  N.  H.  608;  Palmer  v.  Gardiner,  77  111.  143. 
166;  Barrick  v.  Austin,  21  Barb.  (N.  Indiana.  —  Hanna  c^.  Pegg,  i  Blackf. 
Y.)  241;  Montpelier  Bank  v,  Joyner,  (Ind.)  180;  Harris  v.  Smith,  4  Blackf. 
33  Vt.  48T.  Contra,  Allen  v.  Ayres,  3  (Ind.)  550;  Williams  v.  Dyer,  5 
Pick.  (Mass.)  298.  Blackf.  (Ind.)  160;  Lemon  v.  Temple, 

Action  in  Kame  of  Payee.  —  In  New-  7  Ind.  556;    Pilkington  v.  Woods,   10 

bury  Bank  v.  Rand,  38  N.  H.  166,  it  Ind.  432;    McCormick  v.  Eckland,  11 

was  held  that  on  a  note  made  payable  Ind.  293;  Mendenhall  v.  Banks,  16  Ind. 

to  a  bank,  but  in  fact  discounted  by  a  284. 

third   person,  such   person  might  sue  Iowa.  —  Sater     v.     Hendershott.     I 

either  in  the  name  of  the  bank  or  in  Morr.    (Iowa)    118;     Gordon    v.    Pitt, 

his  own   name,  without  procuring  an  3  Iowa  385;  Goddard  v.  Cunningham, 

indorsement  from  the  bank  to  himself.  6  Iowa  400;    Norris  v.  Hix,  74  Iowa 

8.  Alabama,  —  Kirksey   v.    Bates,    i  524.     But   see   Allen   v.   Newberry,   8 

Ala.  303;  Pitts  V.  Keyser,  i  Stew.  (Ala.)  Iowa  65. 

154;    Johnson    r*.    English,    i     Stew.  Kansas,  —  Whittenhall  v,  Korber,  12 

(Ala.)  169;    Carroll  v.  Meeks,  3  Port.  Kan.  618. 

(Ala.)  226;  Herndon  v.  Taylor,  6  Ala.  Kentucky,  —  Eldridge   v.   Duncan,   i 

461;    Evans  v.  Gordon,  8  Port.  (Ala.)  B.  Mon.  (Ky.)  102;  Miller  v.  Henshaw, 

142;  Phillips  r.  Poindcxter,  18  Ala.  579;  4  Dana  (Ky.)  326;  Bell  v,  Morehead,  3 

Price  f.  Lavender,  38  Ala.  389;  Beeson  A.    K.    Marsh.    (Ky.)    158.      But  sec 
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(2)   Transferrer  Taking  Up  Instrument,  —  When  a  person  who 
has  transferred  a  negotiable  instrument  pays  the  amount  thereof 

Storm  V.  Chestnut,  (Ky.  1897)  39  S.  W.  v.  Lathrop,  20  Mo.  589;  Beattie  v,  Lett, 

Rep.  54.  28  Mo.  596;    Bobb  v,  Letcher,  30  Mo. 

Louisiana,  —  Hebrard      r.      Bollen-  App.  43. 

hagen,   9   Rob.   (La.)   155;    Gordon  v,  Nevada,  —  Todman  ».  Purdy,  5  Nev. 

Nelson,  16  La.  321;    Delisle  i'.  Gaines,  238. 

4  Martin  (La.)  666;  Bell  v.  Norwood,  7  New  Hampshire.  —  Little  v.  Ingalls, 

La.  96;  Arnold  v.  Bureau,  7  Martin  (La.)  13  N.  H.  44;  Witherell  v.  Ela,  42  N.  H. 

287;    Barbarin  v.   Daniels,  7  La.  479;  295.     See  Howland  v.  Spencer,  14  N. 

Mourain  v.  Devall,  12  La.  93;  Hart  v,  H.  580. 

Windle,  15  La.  265;  Huie  ».  Bailey,  16  New  Jersey,  —  Boylan   v,    Vighte,    3 

La.  213;    BuUard  v.  Wilson,  5  Martin  N.  J.  L.  89;    Bright  v.  Hand,  16  N.  J. 

N.    S.   (La.)   106;     Dicks    v.    Cash,   6  L.  273;    Middleton  v,  GriflSth,  57  N.  J. 

Martin  N.  S.  (La.)  45;  Sprigg  v,  Cuny,  L.  442. 

7  Martin  N.  S.  (La.)  253;  Robson  v.  New  York,  —  Manhattan  Co.  z/.  Rey- 
Earley.  i  Martin  N.  S.  (La.)  373;  Dick  nolds,  2  Hill  (N.  Y.)  140;  Dollfus  v. 
V,  Maxwell,  6  Martin  N.  S.  (La.)  398;  Frosch.  i  Den.  (N.  Y.)  367;  Watervliet 
Squicr  v.  Stockton,  5  La.  Ann.  120;  Bank  v.  White,  i  Den.  (N.  Y.)  608; 
Alcock  V,  McKain,  12  La.  Ann.  Wright  v,  Boyd,  3  Barb.  (N.  Y.)  523; 
614;  Cooper  V,  Cooper,  14  La.  Ann.  Stephens  v.  McNiell,  26  Barb.  (N.  Y.) 
675;  Merz  V.  Kaiser,  20  La.  Ann.  377.  651;  Wright  v,  Butler,  6  Wend.  (N.  Y.) 

Maine.  —  Thornton  v.  Moody,  1 1  Me.  284:  Chautauqua  County  Bank  v,  Davis, 

253;  Bradford  v.  Bucknam,  12  Me.  15;  21  Wend.  (N.  Y.)  584;  Havens  v,  HuAt- 

Wairen  v.  Oilman,  15  Me.  70;    Green  ington,  i  Cow.  (N.  Y.)  387;    Norris  v, 

xr.  Jackson,  15  Me.  136;    Eaton  v.  Mc-  Badger,  6  Cow.  (N.  Y.)  449;  Mechanics' 

Kown,  34.  Me.  510;  Longfellow  v.  An-  Bank  v.  Hazard,  13  Johns.  (N.  Y.)  353: 

drews,  45  Me.  75;  Bishop  v.  Rowe,  71  Utica  Bank  v.  Smith,  i8  Johns.  (N.Y.) 

Me.  263.     But  see  Willis  v.  Hobson,  37  230;  Mottram  v.  Mills,  i  Sandf.  (N.  Y.) 

Me.  403.  37;  Hargous  v,  Lahens,  3  Sandf.  (N.  Y.) 

Maryland.  —  Bowie  v,  Duvall,  i  Gill  213;  Concord  Granite  Co.  v,  French,  3 

&  J.  (Md.)  175;    Bell  V.    Hagerstown  Civ.  Pro.  Rep.  (N.    Y.  C.  PI.)  445,  65 

Bank,    7   Gill   (Md.)   216;    Thomas   v.  How.  Pr.  (N.  Y.)  317,  affirming  3  Civ. 

Hunter,  29  Md.  406;  Canton  Nat.  Bldg.  Pro.  Rep.  (N.  Y.)  56;  Butler  v,  Wright, 

Assoc.  V.  Weber,  34  Md.  669.  20  Johns.  (N.  Y.)  367. 

Massachusetts.  —  Boylston  v.  Greene,  No  rth    Ca  rolina,  —  Johnson    v. 

8  Mass.  464:  Emerson  v,  Cutts,  12  Hooker,  2  Jones  L.  (N.  Car.)  29;  How- 
Mass.    77;    Guild   v.   Eager,   17   Mass.  ell  v,  McCracken,  87  N.  Car.  399. 

615;  Pinney  v.  McGregory,  102  Mass.  Pennsylvania.  —  Morris  v.  Foreman, 

186;  Tucker  v.  Tucker,  119  Mass.  79;  i    DaU.  (Pa.)   193;    Small  v,  Jones,  8 

Barker  v,    Parker,    10    Gray  (Mass.)  Watts  (Pa.)  265;    Mullen    v.    French, 

339;  Robinson  z/.  Hall,  II  Gray  (Mass.)  9  Watts  (  Pa.)  96;    Weakly  v.   Bell,  9 

483;  Cole  v.  Gushing,  8  Pick.  (Mass.)  48;  Watts  (Pa.)  273;  Lawrance  v.  Fussell, 

Ellsworth  V,  Brewer,  11   Pick.  (Mass.)  77  Pa.  St.  460;    Dean  v,  Warnock,  98 

'Sit.  Pa.  St.  565. 

Michigan.  —  Locke  v.   Leonard  Silk  Rhode  Island.  —  Bank  of  America  v, 
Co.,  37  Mich.  479;  Reading  v.  Beards-  Senior,  11  R.  L  376. 
ley,  41  Mich.  123;  Kerrick  v.  Stevens,  South  Carolina, —  Wood  v.  M'Claurin, 
58  Mich.  297;  Atkinson  v.  Weidner,  79  2  Brev.  (S.  Car.)377;  Sawyer  v.  Macau- 
Mich.  575.  lay,  18  S.  Car.  550. 

Mississippi,  —  Lake   v,   Hastings,  24  Tennessee.  —  Smith   v.    McManus,    7 

Miss.  490;    McLemore  v.  Hawkins,  46  Ycrg.    (Tenn.)     477;     South  worth     v. 

Miss.  715;    Smith  v.  Runnells,   Walk.  Thompson,  10  Heisk.  (Tenn.)  10;  Mc- 

(Miss.)  144;    Planters'  Bank  v.  Chew-  Candlass  v.  Polk,  10  Humph.  (Tenn.) 

ning,  5  How.  (Miss.)  413;  Rawlings  v.  617;    Union  Bank  v,  Carr,  2  Humph, 

Poindexter,    14    Smed.   &    M.   (Miss.)  (Tenn.)  345. 

66.  Texas. — Ogden  v.  Slade,  i  Tex.  13; 

Missouri.  —  Wickersham  v.  Jarvls,  2  Hays    v.    Cage,    2    Tex.    501;     Texas 

Mo.  App.  279;  Davis  v.  Christy.  8  Mo.  Land,  etc.,  Co.  v,  Carroll,  63  Tex.  48; 

569;  Glasgow  v.  Switzer,  12  Mo.  396;  Daugherty   v.    Eastburn,    74  Tex.  68; 

Williams  v.  Smiih,  21   Mo.  419;    Page  Collins     v.     Panhandle     Nat.     Bank, 
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to  a  subsequertt  party,  and  takes  it  up,  he  may  maintain  aft  action 
m  blsr  ov/ti  name  against  prior  parties  liable  to  him.^ 

75  Test.  254;  Jensen  tr.  Hays,  ar  T«x.  det  himself  liable  ds  an  hi^orser  to  fcb« 

App.  Civ.  Cas.,  §  J67.  person  holding  the  note  at  that  time, 

l//aA.  —  Anderson  v.  Yosemite  Min.  he  does  not,  bf  subsequently  paying 

Co.,  9  Utah  420.  the   note  to  sacb  hoMer^  become  en- 

United  States,  —  Lonsdale  v.  Browh,  thJed  to  sue  the  tnahers  thereon  as  an 

3  Wash.  (U.  S.)4o4;  U.  S.  v.  Bafkef,  i  indorser/   ^hem  his  indorsement  was 

Faine  (U.  S.)  156;    Kirkman  v.  Haoi^l'*  Without  the  knowledge  an^  consent  of 

ton,  6  Pet.  (U.  S.)  20;  Coftaht  v.  Wills,  the  makers.     Willis  v.  Hobson,  3(7  Me. 

]  McLean  (U.  S.) 427;  Leavittv.  CowleS,  403. 

i  McLeAn  (U.  S.)  491 ;  PtCqueC  v.  Cur-  B«oOV«^  of  Fote  firoM  TraHsftree.  —  In 

tts,  I  Sumn.  (U.  S.)  478;  Dugan  Vi  U.  Stotto  v.  Chestnnt,  (Ky.  1897)  39  S.  W. 

S.,  3  Wheat.  (U.  S.)  i%\  Gotgeraf  «/.  Rep.  54,  it  was  held  that  a  person  who 

M'Carty,  2  Dall.  (U.  S.)  144;   Cox  v,  had  transferred  a  note  in  payment  for 

Simms,  i  C ranch  (C.  C.)  238;   0<ieale  certain   property   purchased    by    him, 

V.  Beall,  2  Crahch  (C.  C.)  569;   Welch  could  not  toaintain  an  action  on  sncb 

V,  Lindo,  7  Cranch  ^U.  S.)  ^59^  note  agfalftst  the  makef,  before  he  bad 

England.  —  Patfninter  v.  Syfno^s,  4  teeovered   th«    note    from    the  seller, 

Bro.  P.  C.  610;  Williams  v.  James,  15  thoiigh  he  hdd  disaffirmed  the  contract 

E.  B.  50$,  69  E.  C.  L.  505;    Call6rw  v.  of  purchase, 

awrehce,  3   M.  &  S.  95;  Hubbard  v,  1.  Alabama,  —  Krrks^y  v.    Bates,   i 

Jackson,  4  Bing.   390,  15   E.  C.  L.  12;  Ala.  303;'Tuskaloosa  Cotton-Seed  t)il 

Mendez   v.   Cafferoon,    i    Ld.    Raym.  Co.   v.   Perry,  85  Ala.   158;    Anniston 

742;  Low  V.  Copestake,  3  C.  &  P.  joo,  Pipe   Works    v.   Mary   Pratt  Furnace 

14  E.  C.  L.  316;  AnonymoQs,  i2  Mod.  Co.,  94  Ala.  606. 

345;     Clefk    V,    Pigot,    12   Mod.    I92;  Arkamaii — Jordan   v.   Thornton,  7 

Dehers  t/.  Harriot,  i  Show.  163.  Ark.  224. 

TraaAferrer  HotCHrner.  —  The  transfer-  Connecticut,  —  Merrills   v.   Swift,   i8 

rer's     **ght  of  action  may,  howeter,  be  Conn.  2^7. 

defeated  by  showing  that  he  is  <iot  the  Georgia,  —  Leitner  v.  Miller,  49  Ga. 

owner  of  the  instrument  which  he  has  486. 

transferred.     Piits  v.  Keyaer,  1  Stew.  Illinois,  —  Campbell   v.  Humphries, 

(Ala.)  t54.  3  in.  478;    Hamphreyville  v.  Culver, 

Presumption  as  to  Enwtre. -^  When  a  73  111.  485;  Palmer  v,  Gardiner,  77  III. 

person  has  assigned  a  promissory  note  143. 

in  hispossessian,  ahd  hasstibsequently  /(E7te^<t.  •— Norrls  v,  Hix,  74  Iowa  524. 

erased  the  assignment,  it  is  presumed  Kentucky,  —  Eldridge   v.   Duncan,  1 

that  the  erasure  was  properly  made,  B.  Mon.  (Ky.)  loa;  Miller  tf,  Henihaw, 

and  that  he  has  a  right  to  sue  on  the  4  Dana  (Ky.)  326;  Bell  v,  Morehead,  3 

note.     Goddardz/.  Cunningham,  6  Iowa  A.  K.  MarSh.  (Ky.)  158. 

400.  Maine,  —  Eaton  t/.  McKown,  34  Me. 

l^estiAiptioti  as  to Benefioiallnterest. —  510;  Bishop  t/.  Rowe,  71  Me.  263.    Bat 

The  payee  of  a  negotiable  note  may  See  Durham  v.  Giles,  52  Me.  flo6. 

sue  thereon  in  his  own  name,  although  Massachusetts,  —  Boylston  v.  Greene, 

there  is  an  indorsement  on  the  note  by  8  Mass.   465;    Emerson   v,   Cutts,   12 

him,  which  has  been  stricken  out,  since  Mass.   77;    Guild    v.  Eager,  17   Mass. 

it  is  presumed  that  the  holder  of  such  615;  Pinney  v.  McGtegOry,  102  Mass. 

an   interest  is   the    beneficial    owner.  186;      Barker     v.     Parker,     10    Gray 

Gordon  v.  Pitt,  3  loWa  385.     Likewise  (Mass.)  339;    Cole  v.  Gushing,  8  Pick, 

where    the    instrument    is    a    check.  (Mass.)  48;    Ellsworth    v.  Brewer,    11 

Stephens  v,  McNeill,  26  Barb.  (N.  Y.)  Pick.  (Mass.^  316. 

651.  Mississippi.  — hdkit  v.   Hastings,   24 

Colhitertil  a^enritjr.  —  The  owner  of  a  Miss.  490:  Rawlings  v.  Poiildextcr,  14 

note  who  has  indorsed  it  to  a  bank  as  Smed.  k  M.  (Miss.)  66. 

collateral  security  may  sue  thereon  in  Neut  ftampshire,  —  Wltherell  V.  Ela, 

his  own  riame,  when  the  bank  has  de-  42  N.  H.  295. 

livered   it  to  him    for    that   purpose.  iV^«;  j^^r^^.  —  Havens  v.  Huntington, 

Henderson  v.  Davisson,  T57  111.  370.  i  Cow.  (N.  Y.)  387;    Mechanics'  Bank 

Irregular  Indorser.  — Where  a  person  v.  Hazard,  13  Johns.  (N.  Y.)  353;  Con* 

writes  his  dame  on  a  note  so  as  to  ren-  cord  Granite  CJo.  f.  French,  3  Civ.  Prd, 
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Plalntift 


Fayment  VeoeiMurj  Before  Action.  —  It  seems  to  be  the  rule   that  the 
transferrer  of  a  negotiable  instrument  cannot  sue  thereon  in  his 


Rep.  (N.  Y.  C.  PI.)  445.  65  How.  Pr. 
(N.  Y.)  317,  affirming  3  Civ.  Pro.  Rep, 
(N.  Y.)  56;  Kelsey  v.  Bradbury,  21 
Barb.  (N.  Y.)  53 1;  Leavitt  v.  Putnam, 
3  N.  Y.  494.;    Oneida  County  Bank  v. 


in  equity  by  the  indorsee  to  annul  cer- 
tain conveyances  made  by  the  maker, 
alleged  to  be  fraudulent,  the  latter  suit 
could  not  be  continued  for  the  benefic 
of  such  indorser;  but  in   Mechanics' 


Lewis,  23  Misc.  Rep.  (N.  Y.  Supreme  Bank  v.  Hazard,  13  Johns.  (N.  Y.)  353, 

Ct.)  34.  where  suits  were  brought  against  the 

North    Carolina.  —  Howell    v.     Mc-  maker  and  indorser  of  a   promissory 

Cracken,  87  N.  Car.  399;   Johnson  v,  note,  and  (he  indorser  paid  the  amount 

Hooker,  2  Jones  L.  (N.  Car.)  29.  due,  it  was  held  that  the  suit  against 

Pennsylvania,  —  Mullen  v,  French,  9  the  maker  might  be  prosecuted  for  the 

Watts  (Pa.)  96;    Weakley  v.   Bell,  9  benefit  of  the  indorser  under  an  agree- 


Watts  (Pa.)  273;  Lawrance  v.  Fussell, 
77  Pa.  St.  460. 

Rhode  Island,  —  Bank  of  America  v. 
Senior,  11  R.  I.  376. 

Tennessee.  —  Tucker  v.  Pructt,  4 
Yerg.  (Tenn.)  553;  Smith  v,  McManus, 
7  Yerg.  (Tenn.)  477. 

United  States.  —  Lonsdale  v.  Brown, 

3  Wash.  (U.  S.)404. 

Canada.  —  Black  v,  Strickland,  3 
Ont.  Rep.  217. 

England.  —  Low  v,  Copestake,  3  C. 
&  P.  300,  14  E.  C.  L.  316;  Williams  v. 
James,  15  (^.  B.  505,  69  E.  C.  L.  505; 
Hubbard  v,  Jackson,  4  Bing.  390,  15  E. 


ment  to  do  so  made  between  the  holder 
and  such  indorser. 

Legal  Obligation  to  Pftj.  — In  Ells- 
worth V.  Brewer,  11  Pick.  (Mass.)  316, 
it  was  held  that  the  indorser  of  a  nego- 
tiable note,  who  had  taken  it  up,  might 
sue  thereon  against  a  prior  party  with- 
out showing  that  such  payment  was 
made  under  a  legal  obligation  to  pay, 
as  where  the  indorser  does  not  show 
that  he  received  proper  notice  of  dis- 
honor. 

Nature  of  Action.  —  In  Rawlings  v, 
Poindexter,  14  Smed.  &  M.  (Miss.)  66, 
it   was  said  that  an  action  by  an  in- 


C.  L.  12;  Callow  V.  Lawrence,  3  M.  &  dorser  of  a  promissory  note  or  bill  of 
S.  95.  exchange  who  had  paid  the  amount 
Indonar  Liable  as  Sorety.  —  The  North  thereof  and  was  seeking  to  recover  for 
Carolina  Code  making  indorsers  of  such  payment  against  the  maker  or 
notes  liable  as  sureties,  was  held  not  drawer,  was  in  the  nature  of  a  bill  in 
to  prevent  an  indorser  who  had  paid  equity,  and  therefore  that  the  plaintiff 
off  such  a  note  from  striking  out  the  could  only  recover  what  was  equitable 
indorsement,  and  suing  the  maker  of  and  just,  that  is,  the  amount  he  had 
it  in  his  own  name.  Johnson  v.  actually  paid,  and  not  a  sum  paid  by 
Hooker,  2  Jones  L.  (N.  Car.)  29.  another  indorser  for  the  same  pur- 
Payment  by  Maker  with  Indoner's  pose. 
Fnnds. —  The  maker  of  a  note  having  Aooonunodation  Paper.  —  An  indorser 
no  funds  to  meet  it  at  its  maturity,  the  of  a  bill  of  exchange  who  takes  it  up 
payee,  who  had  indorsed  it  to  another  may  maintain  an  action  thereon  against 
person,  sent  funds  to  the  maker,  and  the  acceptor,  though  the  bill  was  merely 
reauested  him  to  take  it  up,  which  he  given  for  accommodation.  Eld  ridge  z^. 
dia.     It  was  held  that  the  payee  could  Duncan,  I  B.  Mon.  (Ky.)  X02. 


in  such  case  sue  the  maker  in  his  own 
name  on  the  note.  Merrills  v.  Swift, 
18  Conn.  257. 

Payment  Pending  8ait.  —  In  Durham 
V.  Giles,  52  Me.  206,  it  was  held  that 
an  indorser,  by  paying  the  amount  due 
on  a  note,  after  an  action  had  been 
begun  on  it  against  the  maker  and 
sureties,  did  not  by  such  payment  ac- 


An  accommodation  indorser  may 
maintain  an  action  on  a  negotiable 
note  taken  by  him,  though  he  knew 
when  he  indorsed  the  note  that  the 
payee  thereof  was  largely  indebted  to 
the  maker.  Barker  v,  Parker,  10 
Gray  (Mass.)  339. 

Guarantor.  —  In  Bishop  v.  Rowe,  71 
Me.  263,  it  was  held  that  if  a  guarantor 


quire  the  right  to  sue  the  maker  and  by  a  separate  paper  who  agrees  *'  to  be 

sureties,   in   his  own    name;    and   in  holden  precisely  the  same  as  if  I  had 

Heighe  v.  Farmers'  Bank,  5  Har.  &  J.  indorsed  said  note,"  becomes  liable  to 

(Md.)  68,  it  was  held  that  where  an  in-  pay  such  note,  and  does  pay  it,  he  may 

dorser    paid    a    note    after  judgment  maintain   an   action   on  it  In  his  own 

against  the  maker,  and  pending  a  suit  name. 
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own  name  until  he  has  fully  paid  the  amount  due  thereon  to  the 
subsequent  holder.* 

b.  Incomplete  Transfer.  —  When  the  holder  of  a  negotiable 
instrument  has  placed  an  indorsement  or  assignment  thereon,  but 
has  not  completed  the  transfer  of  such  instrument,  as  where  he 
has  not  delivered  it  to^the  intended  transferee,  or  where  he  has 
made  the  indorsement  or  assignment  for  some  other  purpose  than 
to  pass  title,  he  does  not  lose  his  right  to  sue  on  such  instrument, 
since  he  is  still  the  owner  thereof ;  and  the  effect  is  the  same 
when  an  attempted  transfer  for  any  reason  proves  defective,  or 
insufficient  to  pass  such  a  title  to  the  transferee  as  will  enable 
him  to  maintain  an  action  on  the  instrument  in  his  own  name.* 

1.  Bullard  v.  Wilson,  5  Marlin  N.  S.  8.   Alabama.  —  Planters',  etc..  Bank 

(La.)  196:  Arnold  v.  Bureau,  7  Martin  ».  Willis,  5  Ala.  770.     But  see  Bullock 

(La.)  287;    Bradford   v.   Bucknam,  12  v.  Ogburn,  13  Ala.  346. 

Me.    15;    Longfellow   v,  Andrews,   45  Arkansas,  —  Roane  v,   Williams,  12 

Me.  75;  Little  v.  Ingalls,  13  N.  H.  44;  Ark.  74;    Taylor  v.  Coolidgc,  17  Ark. 

Small  V,  Tones,  8  Watts  (Pa.)  265;  Gor-  454. 

gerat  v,  M'Carty,  2  Dall.  (U.  S.)  144;  Georgia,  —  Leitner  v.  Miller,  49  Ga. 
Mendez  v.  Carreroon,  1  Ld.  Raym.  742;  486;  Daniel  v,  Royce,  96  Ga.  566;  Hart- 
Butler  V,  Wright,  20  Johns.  (N.  Y.)  367.  ford  F.  Ins.  Co.  v,  Amos,  98  Ga.  533. 
But  see,  in  connection  with  the  case  Illinois,  —  Pardee  v.  Lindley,  31  111. 
last  cited,  Wright  v,  Butler,  6  Wend.  174;  Richards  v.  Darsi.  51  111.  140; 
(N.  Y.)  284,  which  was  a  subsequent  Humphrey ville  v.  Culver,  73  111.  485; 
action  between  the  same  parties,  and  Henderson  v.  Davisson,  57  111.  App. 
where  it  was  held  that  assumpsit  would  17.  Compare  Miller  v.  Bledsoe,  2  III. 
lie  without  such  payment.  Compare  530. 
Norris  v.  Badger,  6  Cow.  (N.  Y.)  449.  Indiana.  —  McCormick    v,    Eckland, 

Payment  or  Selndonemeiit.  —  In  Ar-  11  Ind.  293. 

nold  V,  Bureau,  7  Martin  (La.)  287.  it  Maine,  — Titcomb  v,  Thomas,  5  Me. 

was  held  that  an  action  could  not  be  282. 

maintained  on  a  note  by  the  indorser  Maryland.  —  Kiersted    v.   Rogers,  6 

thereof  unless  he  could  show  payment,  Har.    &    J.    (Md.)    282;    Hampson  v. 

or  a  reindorsement  to  him.  Owens,  55  Md.  583. 

PosMSiion  Evidence  of  Payment.  —  In  Massachusetts,  —  Pitts  v.  Holmes,  10 

Norris  v.  Badger,  6  Cow.  (N.  Y.)  449,  Cush.  (Mass.)  92;  Mosher  v.  Allen,  16 

it  was  held  that  although  an  indorser,  Mass.  451;    Day  v,  Whitney,  i  Pick, 

in  order  to  sue  a   previous  indorser,  (Mass.)  503. 

must  show  payment,  yet  the  possession  Michigan,  —  Atkinson    v,    Weidner, 

of  the  note  was /rjwa/<7^/>  evidence  of  79  Mich.  575. 

such  payment.  Minnesota,  —  Helper     v.     Alden,     3 

Novation  or  Payment.  —  In  Bullard  v.  Minn.  332. 

Wilson,  5  Martin  N.  S.  (La.)  196,  it  was  Mississippi.  —  Scott    v.    Metcalf,    13 

held    that  an   indorser  might  recover  Smed.  &   M.  (Miss.)  563;    Eckford  v, 

against  a  prior  party  on  a  negotiable  Hogan,  44  Miss.  398. 

note  by  showing  that  he  had  taken  up  Missouri.  —  Williams    v.    Smith,  21 

the  note,  either  by  payment  or  by  nova-  Mo.  419. 

tion.  Pennsylvania,  —  Dean    v,   Warnock, 

Agreement  to  Pay.  —  The  indorser  of  98  Pa.  St.  565. 

a  bill  of  exchange  that  has  been  pro-  Texas.  —  Jensen    v.    Hays,    2    Tex. 

tested  for  non-payment  cannot  legally  App.  Civ.   Cas..  §  567;    Texas  Land, 

institute    suit    thereon,    in    his    own  etc.,  Co.  v,  Carroll,  63  Tex.  48. 

name,  against  the  acceptor,  before  he  United  States.  —  York   Bank  v.  As- 

has  paid  the  same  to  the  holder,  al-  bury,  i  Biss.  (U.  S.)  230. 

though   he   has   admitted  his  liability  England.  —  Pease  v.  Hirst,   10  B.  & 

and  agreed  on  the  mode  in  which  he  C.  122,  21  E.  C.  L.  38. 

would  pay  it.     Longfellow  v.  Andrews,  Indorsement  a   Memorandum   Only. — 

45  Me.  75.  Where  the  owner  of  a  note  has  placed 
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Tranifar  for  CoUeotion.  —  The  transfer  of  an  instrument  for  collec- 
tion does  not  prevent  an  action  thereon  by  the  owner  in  his  own 
name»  since  the  transferee  is  merely  his  agent.* 

c.  Indorsement  in  Full  or  in  Blank.  —  The  indorser  of  a 

note  who  retains  or  reacquires  the  ownership  thereof  may  sue 
thereon  in  his  own  name,  whether  the  indorsement  was  special  or 
in  blank.* 

his  indorsement  on  the  back  thereof  worth  v,  Thompson,  lo  Heisk.  (Tenn.) 

merely  as  a  memorandum,  it  does  not  lo. 

prevent  his  suing  thereon  in  his  own  Texas.  —  Texas   Land,   etc.,    Co.   v. 

name.     Humphrey ville  v.  Culver,    73  Carroll,    63    Tex.   48;     Daugherty    v, 

111.  485;    Henderson   v.  Davlsson,  57  Eastburn,  74  Tex.  68. 

111.  App.  17.  United  States,  —  Leavitt  v.  Cowles.  2 

Spedal  Indonement  of  Sealed  Instni-  McLean  (U.  S.)  491. 
ment.  —  In  Dean  v,  Warnock,  98  Pa.  In  Hew  Hampehire,  in  Howland  v, 
St.  565,  it  was  held  that  the  payee  of  Spencer,  14  N.  H.  580,  it  was  left 
an  instrument  under  seal,  specially  in-  undecided  whether  the  payee  of  a 
dorsed,  could  sue  thereon  in  his  own  negotiable  note  which  he  had  trans- 
name,  because  it  did  not  appear  that  f erred  to  another  person  for  collection 
there  had  ever  been  any  delivery  under  by  indorsement,  could  sue  thereon  in 
such  indorsement.  his  own  name,  after  he  had  revoked 

I.Alabama.  —  Phillips    v.    Poindex-  the  authority  to  collect, 

ter,  18  Ala.  579.  Bemeonof  Bnle.  —  An  indorsement  for 

Arkansas.  —  Dickinson   v.    Burr,    15  collection  does  not  prevent  an  action 

Ark.  372.  by  the  indorser,  since  the  indorsement 

California.  —  Naglee   v.   Lyman,    14  is  subject  to  recall  at  the  pleasure  of 

Cal.  450.  the  indorser  at  all  times.     Daugherty 

Connecticut,  —  Dann     v,    Norris,    34  v.  Eastburn,  74  Tex.  68. 

Conn.  337.  Indoned  for  Safety  in  TranimiMion*  — 

Georgia.  —  Atkins  v.  Cobb,  56  Ga.  86.  Indorsements  placed  upon  a  negotiable 

Illinois.  —  Best  v.  Nokomis  Nat.  instrument  so  that  it  can  be  trans- 
Bank,  76  111.  608.  mitted  with  safety  do  not  prevent  an 

Louisiana.  —  Huie  z/.  Bailey,  16  La.  action  thereon  by  the  indorser.     Union 

213.  Bank  v.  Carr,  2  Humph.  (Tenn.)  345; 

Maryland,  —  Bowie  v.  Duvall,  I  Gill  McCandlass     v.     Polk,     10     Humph. 

&  J.  (Md.)  175.  (Tenn.)  617. 

Michigan.  —  Locke   v.  Leonard   Silk  8.  Connecticut.  —  French  v.  Jarvis,  29 

Co.,  37  Mich.  479;  Reading  v.  Beards-  Conn.  347. 

ley,  41  Mich.  123.  Indiana.  —  Lemon  v.  Temple,  7  Ind. 

Missouri. — Glasgow  v.  Switzer,   12  556;    Menden  v.    Banks,  16   Ind.  284; 

Mo.  396:  Beattie  v.  Lett,  28  Mo.  596.  Hanna  v.  Pegg,  i  Blackf.  (Ind.)  180; 

New  Jersey.  —  Middleton  v.  Griffith,  Harris  v.  Smith,  4  Blackf.  (Ind.)  550: 

57  K.  J.  L.  442.  Williams  v.  Dyer,  5  Blackf.  (Ind.)  160. 

New  York.  —  Utica  Bank  r.  Smith,  Iowa.  —  Sater     v.     Hendershott,      i 

18  Johns.  (N.  Y.)  230;  Wrifirht  v.  Boyd,  Morr.  (Iowa)  118. 

3  Barb.  (N.  Y.)  523;    Watervliet  Bank  Louisiana.  —  Dick  t/.  Maxwell,  6  Mar- 

V.  While,  I  Den.  (N.  Y.)6o8;    Manhat-  tin  N.  S.  (La.)  398;  Gordon  v.  Nelson, 

tan  Co.  V.  Reynolds,  2  Hill  (N.  Y.)  140;  16  La.  321;  Alcock  v.  McKain,  12  La. 

Chautauqua  County  Bank  v.  Davis,  21  Ann.  614.     But  see  Bell  v.  Norwood,  7 

Wend.  (N.  Y.)  584.  La.  96,  and  Sprigg  v.  Cuny,  7  Martin 

Pennsylvania.  —  Morris  v.  Foreman,  N.  S.  (La.)  253,  where  it  was  held  that 
I  Dall.  (Pa.)  193,  for  the  facts  of  which  mere  possession  of  a  note,  specially  in- 
case see  Gorgerat  v.  McCarty,  2  Dall.  dorsed,  would  not  entitle  the  indorser 
(Pa.)  147.  to  sue  thereon. 

South  Carolina.  — Sawyer  v.  Macau-  Maryland.  —  Bowie  v,  Duvall,  i  Gill 

lay.  18  S.  Car.  550.  &  J.  (Md.)  175. 

Tennessee.  —  Union  Bank  v.  Carr,  2  Mississippi.  —  Planters'       Bank      v. 

Humph.  (Tenn.)  345;    McCandlass  v.  Chewning,  5  How.  (Miss.)  413,  overrul- 

Polk,  10  Humph.  (Tenn.)  617;  Smith  z/.  infr  by   inference  Smith   v.  Runnells, 

McManus,  7  Yerg.  (Tenn.)  4:7;  South-  Walk.  (Miss.)  144,  which  held  that  an 
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d.  Reassignment  Unnecessary.  —  By  what  is  apparently 
the  better  reasoning,  the  transferrer  of  an  instrument  may  sue 
thereon  in  his  own  name,  without  showing  a  reindorsement  or 
reassignment  to  him  by  the  transferee.  * 

indorser   by    a    special    indorsement  order  to  maintain  an  action  thereon  in 

could  not  maintain  an  action  on  the  his  own  name. 

note  without  reindorsement,  though  he  Maryland,  —  Bowie  «/.  Duvali,  i  Gill 

could  where  the  indorsement  was  in  &  J.  (Md.)  175. 

blank  or  to  bearer.  Mississippi, — McLemore  v.  Hawkins, 

Missouri.  —  Page  v,  Lathrop,  20  Mo.  46  Miss.  715.     But  see  Smith  v.  Run^ 

589;  Wickersham  e^.  Jarvis,  2  Mo.  App.  nels,  Walk.  (Miss.)  144,  where  it  was 

279.     But  see  Davis  v,  Christy,  8  Mo.  held  that  there  must  be  a  reindorse- 

569.  ment    of   a  note    specially    indorsed. 

New    York.  —  Dollfus  v,    Frosch,  i  This  case  was,  however,  overruled  in 

Den.  (N.  Y.)  367;  Watervliet  Bank  v.  eflfect  by  Planters*  Bank  ».  Chewning, 

White,  I  Den.  (N.  Y.)  608;  Mottram  v,  5  How.  (Miss.)  413. 

Mills,  I  Sandf.  (N.  Y.)  37.  Missouri,  —  Glasgow  v.  Switzer,    12 

Pennsylvania.  —  Morris  v.  Foreman,  Mo.  396*  Beattie  v.  Lett,  28  Mo.  596. 

I  Dall.  (Pa.)  193,  for  the  facts  of  which  Nero  Jersey,  —  Middleton  v.  Griffith, 

case  see  Gorgerat  v,  McCarty,  2  Dall.  57  N.  J.  L.  442.     But  see  Bright  v. 

(Pa.)  144.  Hand,  16  N.  J.  L.  273. 

United  States,  —  U.   S.  9,   Barker,  I  New    York.  —  Chautauqua    County 

Paine  (U.  S.)  156;  Picquet  v,  Curtis,  i  Bank  v,  Davis,  21  Wend.  (N.  Y.)  584; 

Sumn.  (U.  S.)  478.  Mottram  v.  Mills,  i  Sandf.  (N.  Y.)  37. 

Contra.  —  Woodi/.  M*Claurin.  2Brev.  United  States,  —  Dugan  v,   U.   S.,  3 

(S.  Car.)  377.    See  also  Southern  Bank  Wheat.  (U.  S.)  172;  Picquet  v.  Curtis, 

V,  Mechanics'  Sav.  Bank,  27  Ga.  252,  i  Sumn.  (U.  S.)  478.     But  see  Welch  v, 

where  it  was  held  that  an  action  could  Lindo,  7  Cranch  (IT.  S.)  159;  Leavitt  v, 

not  be  maintained  in  the  name  of  the  Cowles,  2  McLean  (U.  S.)  491. 

payees  of  a  bill  of  exchange  if  they  had  Canada.  —  Black  v,  Strickland,  3  Ont. 

indorsed  it  in  full,  as  long  as  the  in-  Rep.  217. 

dorsement  stood.    The  court  said:  *'  It  Contra.  —  Anderson  v.  Yosemite  Min. 

is  said  that  it  was  a  mere  inadvertence  Co.,  9  Utah  420.     And  compare  Purdy 

that  the  indorsements  were  not  stricken  v.  Brown,  4  Ark.  535. 

out,  having  been  put  there  merely  for  BUI  Indorsed  by  United  States  Treao- 

the  convenience  of  collecting  these  bills,  nrer.  —  In   Dugan  v,   U.  S.,  3  Wheat. 

This  may  be  so,  and  probably  is.     And  (U.  S.)  173,  it  was  held  that  an  action 

yet  it  is  rather  unaccountable  that  when  might   be  maintained  against  a  prior 

the  objection  was  made  in  the  court  indorser  of  a  bill  of  exchange  which 

below,  to  the  plaintiff's  right  to  main-  had  been  indorsed  to  the  treasurer  of 

tain  this  action,  thus  calling  the  atten-  the  United  States,  and  by  him  indorsed 

tion,  of  course,  specially  to  this  point,  to  another  person,  without  producing  a 

the   indorsement  was   suffered   to  re-  receipt  or  reindorsement  from  (he  last 

main.'*  indorsee. 

1.  Colorado,  —  Spencer   v,    Carstar-  Aiilgnment  for  Secnrity.  —  One  who 

phen,  15  Colo.  445.  has  assigned  negotiable  instruments  as 

Indiana.  —  Hanna  v.  Pegg,  I  Blackf.  security  can  sue  on  them  when  he  has 

(Ind.)  180.  subsequently    obtained  possession   of 

Iowa,  —  Norris  v.  Hix,  74  Iowa  524.  them  by   paying   the  debt  for  which 

Louisiana, — Hebrard  v,  Bollenhagen,  they  were  pledged,  without  a  written 
Q  Rob.  (La.)  155;  Delisle  v.  Gaines,  4  reassignment  from  the  pledgee.  Nor- 
Martin  (La.)  666;  Barbarin  «/.  Daniels,  ris  v,  Hix,  74  Iowa  524. 
7  La.  479;  Mourain  V.  Devall,  12  La.  Drawer  of  Bill.  —  In  Parminter  v, 
93;  Huie  V,  Bailey,  16  La.  213;  Cooper  Symons,  4  Bro.  P.  C.  610,  it  was  held 
V.  Cooper,  14  La.  Ann.  675;  Merz  v.  that  the  drawer  of  a  bill  of  exchange. 
Kaiser,  20  La.  Ann.  377.  But  see  accepted  generally  by  the  drawee  and 
Dicks  V.  Cash,  7  Martin  N.  S.  (La.)  365,  protested  for  nonpayment,  who  took  up 
where  it  was  held  that  one  who  had  the  bill,  might  sue  the  acceptor  in  his 
transferred  a  note  by  special  indorse-  own  name,  without  a  previous  indorse- 
ment must  show  title  by  a  rctransfcr  in  ment  by  the  payee. 
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e.  Striking  Out  Indorsement  or  Assignment.  —  Where 

the  indorser  or  assignor  of  a  negotiable  instrument  retains  or 
reacquires  the  same,  it  is  held  by  the  weight  of  authority  to  be 
unnecessary  for  him  to  strike  out  his  indorsement  or  assignment 
either  before  or  at  the  trial  of  an  action  on  the  instrument  in  his 
own  name.^ 

8.  Legal  Title  —  a.  Right  of  Legal  Owner  to  Sue  — Legal 

Title  as  a  Prereqniiite.  —  The  legal  title  to  a  negotiable  instrument  is 

necessary  to  enable  the  plaintiff  to  maintain  an  action  thereon  at 
common  law  in  his  own  name.* 

1.  Alabama.  —  Beeson   v,    Lippman,  8.  Alabama. — White  v.  Joy,  4  Ala. 

52  Ala.  276.  571;  Moore  v.  Penn,  5  Ala.  135;  Plant- 

ConneeHcut.  —  Bond     v,     Storrs,     13  era',  etc.,  Bank  v.  Willis,  5  Ala.  770; 

Conn.  412;  Dann  v,  Norris,  24  Conn.  Lea  v.  Branch  Bank,  8  Port.  (Ala.)  119: 

337.  Phillips  V,  Sellers,  42  Ala.  658;  Taylor 

Georgia, — Atkins  v.  Cobb,  56 Ga.  86.  r.  Acre,  8  Ala.  491;  Lake-side  Land 

Indiana.  —  Pilkington  v.  Woods,  10  Co.  v.  Dromgoole,  8q  Ala.  505 ;  McGhee 

Ind.  432.                                  *  V.  Importers',  etc.,  Nat.  Bank,  93  Ala. 

Louisiana.  —  Hebrard      v.      Bollen-  193;  Rice  v.  Rice,  106  Ala.  636 ;  Berney 

hagen,9Rob.  (La.)i55;  Huier.  Bailey,  t/.  Steiner,  108  Ala.  iii.  Butsee^udson 

16  La.  213;  Cooper  v.  Cooper,   14  La.  v.  Weir,  29  Ala.  294;  Cobbr.  Bryant,  86 

Ann.  675.     But  see  Robson  v.  Earley,  Ala.  316;  Crook  v.  Douglass,  35  Ala. 

I  Manin  N.  S.  (La.)  373.  693;    Bryan   v.   Wilson,  27  Ala.   208; 

Maine.  —  Thornton    v.     Moody,    ii  Morris  v.  Poillon,  50  Ala.  403. 

Me.  253:  Warren  v.  Oilman,  15  Me.  70;  California.  —  Woodsum  v.   Cole,   69 

Green  t/.  Jackson,  15  Me.  136;  Eaton  v.  Cal.  142. 

McKown,  34  Me.  510.  Connecticut.  —  Chaplin  r,  Canada,  8 

Maryland. —  Canton      Nat.      Bldg.  Conn.  286;  Lee  if.  Jilson,  9  Conn.  94; 

Assoc.  V.  Weber,  34  Md.  669.  Vila  v.  Weston,  33  Conn.  42. 

Mississippi.  —  McLemore    v.  Hawk-  Illinois.  —  Orr  v.   Thompson,  9  111. 

ins,  46  Miss.  715.  451;  Simons  v.  Waterman,  17  111.  371; 

Missouri.  — Glasgow  v.  Switzer,    12  Dix  v.  Mercantile  Ins.  Co.,  22  111.  272; 

Mo.  396.  Lockridge   v.   Nuckolls,    25    111.    178; 

New  Jersey.  —  Middle  ton  v.  Griffith,  Burnap  v.  Cook,  32  111.  168. 

57  N.  J.  L.  442.  Iowa.  — Cottle  v.  Cole,  20  Iowa  481. 

New     York.  —  Mottram     v.     Mills,  Kentucky.  —  Wilson  v.  Ryan,  7  J.  J. 

I  Sandf.  (N.  Y.)37;  Hargous  v.  Lahens,  Marsh.  (Ivy.)  350. 

3  Sandf.  (N.  Y.)  213.     But  see  Manhat-  Louisiana.  —  Foltier  v.  Schroder,  19 

tan  Co.  V.  Reynolds,  2  Hill  (N.  Y.)  140.  La.  Ann.  17;  Moore  v.  Maxwell,  2  Mar- 

Tennessee. — Smith   v.    McManus,    7  tin  N.  S.  (La.)  249,  where  it  was  held 

Yerg.  (Tenn.)477.  that  the   payee  of  a  note  who  has  in- 

Contra.  —  Kyle  v.  Thompson,  3  111.  dorsedit  has  not  the  legal  title  thereto. 

432,  where  it  was  held  that  an  action  Maryland.  —  Lancaster  v.  Baltzell,  7 

on  a  promissory  note  specially  assigned  Gill  &  J.  (Md.)  468. 

could  not    be  maintained  unless    the  Mississippi.  —  Lake   v.  Hastings,  24 

assignment   was   erased   at  the   trial.  Miss.  490;    Anderson  v.   Williams,  24 

And  see  also  Leavitt  v.  Cowles,  2  Mc-  Miss.  685;  Eckford  v.  Hogan,  44  Miss. 

Lean  (U.  S.) 491,  where  it  was  held  that  398;  Bacon   v.  Cohea,  12  Smed.  &  M. 

one  who  had  assigned  a  note  for  coUec-  (Miss.)  516;  Do  well  v.  Brown,  13  Smed. 

tion  could  not  sue  thereon  without  strik-  &  M.  (Miss.)  43. 

\ng  out  the  assignment  or  showing  a  Missouri. — Jeffers  v,  Oliver,  5  Mo. 

reassignment.      Compare  Anonymous,  433;     Linn    County    v.     Holland,    12 

12  Mod.  345.  Mo.  X27.     Contra^  Boeka  v.  Nuella,  28 

Indonement    Without   Baeourte.  —  In  Mo.  180,  where  it  was  said  that  under 

Thornton  v.  Moody,  11  Me.  253,  it  was  the  practice  act  then  in  force  only  the 

held  that  one  who  had  indorsed  a  note  real  party  in  interest  could  sue.     Conu 

without  recourse  might  sue  thereon  in  pare  Thornton  v.  Crowther,  24  Mo.  164. 

his  own  name,    without  striking  out  Siouth  Carolina.  —  Rose  v.  Laffan,  a 

such  indorsement.  Spears  L.  (S.  Car.)  424. 
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Legal  Owner   Kay  Sue.  —  But   without    regard    to   the    beneficial 
ownership  *   the  holder  of  a  negotiable  instrument  having  the 

legal  title  thereto  may  sue  upon  it  in  his  own  name.     In  accord- 

Tennessee,  —  Nelson     v.    Marly,     2  though  at  law  an  action  might  be  main- 

Yerg.  (Tenn.)576;  Cocke  v.  Dickens,  4  tained  in  the  name  of  another  person 

Yerg.  (Tenn.)  29.  than  the  beneficial  owner. 

West   Virzinia,  —  Spence  v,  Robin-  Ho  Interest  or  Knowledge.  —  In  Moore 

son,  35  W.  Va.  313.     Compare  Clarke  v,  v.  Maple,  25  111.  341,  ii  was  held  that 

Hogcman,  13  W.  Va.  718.  suit  could  not  be  brought  on  a  note  in 

InstzTunent  Hot  Commercial  Paper.  —  In  the  name  of  a  party  who  had  no  claim 

Cobb  V,  Bryant,  86  Ala.  316,  it  was  held  to  the  money  nor  interest  in  it  either 

that  on  a  note,  not  commercial  paper,  legal  or    equitable,  and   who   had   no 

the  legal  title  need  not  be  in  the  plain-  knowledge  of  the  bringing  of  the  suit, 

tiff  in  order  to  enable  him  to  sue,  un-  See  also  Souihwlck  v,  Ely,   15  N.  H. 

der  the  Code,  §  2594.  541. 

Trover.  —  In   Fulton    v,    Fulton,    48  BiU  of  Lading.  —  InUnekerz/.  Ayesh- 

Barb.  (N.  Y.)  581,  it  was  held  that  in  an  ford,  i  Cal.   78,  it   was  held   that  an 

action  of  trover  for  a  promissory  note,  agent  having  no  beneficial  interest  in 

the  plaintiff  must  have  the  legal  title,  a  bill  of  lading  could  not  sue  thereon 

Compare  Robertson  v,  Dunn,  87  N.  Car.  in  his  own  name,  though  on  a  nego- 

191.  tiable  instrument  such  an  action  might 
Speoialtj  Executed  in  Trait.  —  It  was  be  maintained. 

held  in  Chaplin    v.  Canada,  8  Conn.  At  Gommenoement  of  Suit.  —  The  legal 

286,    that    in    a    suit  on   a    specialty  title  to  a  note  must  be  vested  in  the 

executed   to  one    person   in  trust  for  plaintiff  at  the  time  the  suit  is  begun, 

the  benefit  of  another,  the  action  must  and  if  vested  in  another  person  when 

be  brought  in  the  name  of  the  person  the    suit    is  commenced   the   plaintiff 

having  the  legal  title.  cannot  afterwards  invest  himself  with 

Sufficient  Ownership  to  Protect  Defend-  the  legal  title  so  as  to  continue  the  ac- 

ant.  —  It  was  held  in  Hays  z/.  Hathorn,  tion.      Burnap  v.   Cook,   32   111.    168; 

74  N.  Y.  486,  that  to  enable  a  party  to  Hovey  ».  Sebring,  24  Mich.  232. 

sue  on  a  promissory  note  he  must  have  1.  Alabama,  —  Bancroft  v.  Paine,  15 

such  legal  ownership  thereof  as  would  Ala.  834;  Moore  v.  Penn.  5  Ala.  135; 

be  sufficient  to  protect  the  defendant  on  Chisholm  v,  Newton,  i  Ala,  371;  Bra- 

a  recovery  by  the  plaintiff  from  a  sub-  zicr  v,  Tarver,  4  Ala.  569;  Henley  v. 

sequent  action  thereon  by  another  per-  Bush,  33  Ala.  636;  Morris  v.  Poillon, 

son.  50  Ala.   403;    Carmelich  v.  Mims,  88 

Policy  of  Insurance  "  For  Whom  It  Con-  Ala.  335 ;  Grigsby  v,  Nance,  3  Ala.  347; 

corns."  —  In    Cobb    t/.    New    England  Planters*,  etc..  Bank  i/.  Willis,  5  Ala. 

Mut.  Marine  Ins.  Co.,  6  Gray  (Mass.)  770;  Rice  z'.  Rice,  106  Ala. 636;  Berney 

192,  it  was  held  that  on  a  policy  of  in-  v.  Steiner,  108  Ala.  iii.  Compare 
surance  issued  by  a  mutual  company  Dwyer  v.  Kennemote,  31  ALa.  404;  Mc- 
*'  for  whom  it  concerns,"  an  action  Ghee  v.  Importers*,  etc.,  Nat.  Bank,  93 
might  be  maintained  in  the  name  of  Ala.  193. 

a  person  having  no  beneficial  interest  Arkansas,  —  Taylor  ».   Coolidge,   17 

in  the  property  of  the  insured.  Ark.  454. 

Hoto    in  Payment  of  Judgment.  —  In  California, — Scribner  v.  Hanke,  116 

Harriman  v.   Hill,   14  Me.  127,  it  was  Cal.  613;  Lineker  v,  Ayeshford,  i  Cal. 

held   that  an  action    might  be  main-  76;  Price  v,  Dunlap,  5  Cal.  483. 

tained  in  the  name  of  the  payee  of  a  Colorado,  —  Gomer    v,    Stockdale,    5 

note  taken  in  satisfaction  of  a  judg-  Colo.  App.  489. 

ment  for  the  benefit  of  the  equitable  Connecticut,  —  Chaplin  v,  Canada,  8 

owner  of  such  judgment,  the  judgment  Conn.  286. 

having    been    originally  recovered  in  District    of    Columbia,  —  Keyser    v, 

the  name  of  the  same  person  who  was  Fendall,  5  &lackey  (D.  C.)  47. 

also  payee  of  the  note  which  was  the  Florida,  —  Gregory   r.  McNealy,   I3 

foundation  of  the  original  action.  Fla.  578;  McCallum  v,  Driggs,  35  Fla. 

In  Equity.  —  It  was  held  in  Thomp-  277. 

son  V.  Cartwright,   i  Tex.  87,  that  in  Georgia,  —  Houser  v.  Houser,  43  Ga. 

equity  the  party  in  interest  must  sue,  415;  Nisbet  t^.  Lawson,  i  Ga.  275;  Field 
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ance  with  this  doctrine  it  is  evident  that  a  person  who  holds  a 

V,   Thornton,    i    Ga.    306;    Epting    v.  Maryland. — Gray  t/.  Wood,  2  Har. 

Jones,  47  Ga.   622:  Greer  ».  Woolfolk,  &  J.  (Md.)  328;  Ellicott  v.    Martin,  6 

60  Ga.  623;  Davis  V.  Baker,  71  Ga.  33.  Md.  509;  Hampson  v.  Owens,  55  Md. 

Illinois.  —  Miller  v.   Bledsoe,    2   111.  583.    Ct^w/^r^  Whiteford  v.  Burckmyer, 

530;    Palmer  v.   Gardiner,  77   111.  143;  i  Gill  (Md.)  127. 

Campbell   v.    Humphries,   3    111.   478;  Massachusetts,— ^YtsXi^^XA  v.  Pi^zxn^ 

Burnap  v.  Cook,  32  111.  t68;  Richards  16   Pick.   (Mass.)  381;   Way  v.    Rich- 

V.   Betzer,    53    111.  466;     Newman    v,  ardson,   3    Gray  (Mass.)    412;    Peltce 

Ravenscroft,    67     111.    496;     Caldwell  v.    Prout,    3   Gray   (Mass.)   502;    Sig- 

V.  Lawrence,  84  111.  161 ;  Dickinson  v.  ourney    v,    Severy,    4    Gush.    (Mass.) 

Bull,   72    111.   App.    75;    McHenry   v.  176;     Cobb    v.    New    England     Mut. 

Ridgely,  3  111.  309;  Orr  v,  Thompson,  Marine  Ins.  Co.,   6  Gray  (Mass.)  192; 

9  111.  451;  Laflin  .V.    Sherman,   28   III.  Bates    v.    Kempton,    7    Gray    (Mass.) 

391;  Harpham  v.  Haynes.  30  111.  404;  382;     Brigham    v.    Marean,    7     Pick. 

Kuehne    v,   Goit.    54    III.    App.    596;  (Mass.)4o;  Whitten  v.  Hayden,  9  Allen 

Lohman   v.  Cass  County  Bank,  87  111.  (Mass.)    408;    Beekman    v.  Wilson,    9 

616;  Hutchinson  r.  Crane,  100  III.  269;  Met.  (Mass.)  434;    Grew  v.   Breed,   10 

Henderson  v.  Davisson,   157  111.  379.  Mel.  (Mass.)  569;  Peaslee  v.  McLoon, 

But  see  Moore   v.  Maple,    25    III.  341;  16  Gray  (Mass.)  488;  Wheeler  «/.  John- 

Wolverton  v,  Taylor,  157  III.  485.  son,  97  Mass.   39;  SpofTord  ».  Norton, 

Iowa.  —  Fear  v.  Jones,  6  Iowa  169;  126  Mass.  533;  Troeder  v.  Hyams,  153 

Cottle  V.  Cole,  20  Iowa  481;   Aliens-  Mass.  536.     6b/;i/ar^  Sherwood  v.  Roys, 

worth  V.  Moore,  3  Greene  (Iowa)  273.  14  Pick.  (Mass.)  172;  Towne  v.  Wason, 

Kansas. — Williams  v,  Norton,  3  Kan.  128  Mass.  517. 

295;  Linneyz/.  Thompson,  3  Kan.  App.  Michigan.  —  Hovey    v.   Sebring,   24 

718;  Scantlin  v.  Allison,  12  Kan.  85.  Mich.  232;  Brigham  v.  Gurney,  x  Mich. 

Kentucky^  —  Harpending   v.  Daniel,  349;  Wintermute  r.  Torrent,  83  Mich. 

80  Ky.  449;  Brooking  V.  Clarke,  2  Litt.  555;    Boyd    v.   Corbiit,   37   Mich.    52. 

(Ky.)  197.  Compare  Bachelder  v.  Brown,  47  Mich. 

Louisiana,  —  Lacoste  v.  De  Armas,  2  366,  where  it  was  held  that  the  legal 

La.  263;  Louisiana  Bank  v.  Roberts,  4  owner    might    sue    in    the    name    of 

La.  530;  Newton  v.  Turner,  5  La.  46;  another  person. 

Kelly   V.   Ledoux,    11    La.    Ann.    689;  Minnesota.  —  Castner    v.    Austin,    2 

Shaw   V.   Thompson,    3   Martin   N.  S.  Minn.    44;     Vanstrum    v.    Liljengren, 

(La.)  392;  Findley  v.  Breedlove,  4  Mar-  37  Minn,  191;  Elmquist  v.  Markoe,  45 

tin  N.  S.  (La.)  107;  Bacon  v.  Smith,  2  Minn.   305;  Minnesota  Thresher  Mfg. 

La.   Ann.  441;  Stanbrough  v.  M'Call,  Co.  v.   Heipler,  49  Minn.  395;  Cooper 

4  La.   Ann.   322;    Banks  v.   Eastin,  3  v.  Hay  ward,  67  Minn.  92,  (Minn.  1898) 

Martin  N.  S.  (La.)  291;  Wood  v.  Hardy,  74  N.  W.  Rep.  152.     But  see  Van  Eman 

II  La.  Ann.  760;  Mitaine  v.  Ferguson,  z/.  Stanchfield,  13  Minn.  75. 

18  La.  92;  Ricard  v.  Harrison,  19  La.  Mississippi. — Anderson  ?/.  Williams, 

Ann.  181;  McKown  v.  Mathes,  19  La.  24  Miss.  685;  Field  v.  Weir,  28  Miss. 

542:  Case  V.  Watson,  21  La.  Ann.  731;  56;  Fox  v.  Hilllard,  35  Miss.  160;  Eck- 

Klein   v.    Buckner,    30  La.  Ann.   680;  ford  v.  Hogan,  44  Miss.  398;  Sims  v. 

Scionneaux    v.   Waguespack,   32    La.  Wilkins,    5  Smed.   &   M.    (Miss.)  234; 

Ann.  283.  Scott  v.  Meicalf,  13  Smed.  &  M.  (Miss.) 

Maine.  — Bradford  v.  Bucknam,   12  563;  Smith  ».  Walker,  Smed.  &  M.  Ch. 

Me.   15;    Marr  v.  Plummer,  3  Me.  73;  (Miss.)  432;  Taylor  v,  Reese,  44  Miss. 

Harriman   v.  Hill,  14  Me.  127;  Bragg  89.     Contra^  Netterville  v.   Stevens,  2 

V.   Greenleaf,    14   Me.    395;    Lewis   v.  How.  (Miss.) 642;  Anderson  v.  Patrick, 

Hodgdon,  17  Me.  267;  Sibley  «/.  Robin*  7  How.  (Miss.)  347. 

son,  23  Me.  70;  Southard  t/.  Wilson,  29  Missouri.  —  Overall  v.  Ellis,  32  Mo. 

Me.  56;    Franklin  Bank  v.  Lawrence,  323;  Wickersham  v.  Jarvis,  2  Mo.  App. 

32  Me.  586;  Whitcombz/.  Smart,  38  Me.  279;    Barry  County  v.  McGlothlin,  19 

264:  Golder  v.  Foss,  43  Me.  364;  Gran-  Mo.  307;  Nicolay  v.  Fritschle,  40M0.  67. 

ite  Bank  v.  Ellis,  43  Me.  367;  Patten  v,  Nebraska,  —  McWilliams  v.  Bridges, 

Moses.  49  Me.  255;  Demuth  v.  Cutler,  7  Neb.  419. 

50  Me.  298;  Baker  v.  Stinchfield,  57  Me.  New  Hampshire.  —  Berry  v.  Gillis,  17 

363.     C^/w/??r^  Garland  V.  Reynolds,  20  N.  H.  9;  Edgerton  v.  Brackett,   11  N. 

Me.  45.  H.  218;  Southwick  v.  Ely,  15  N.  H.  541. 
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negotiable  instrument  as  trustee  for  another  may  sue  thereon  in 
his  own  name.* 

New  Jersey,  —  Fine  v.  High  Bridge  v,  Bass,  46  Tex.  506;  Allen  v.  Pannell, 

M.  E.  Church  Assoc,  44  N.  J.  L.  148.  51  Tex.  165;  Jones  v.  Nowland,  Dall. 

New  York.  —  Hastings  zr.  McKinley,  (Tex.)  451;  McCarty  v.  Brackenridge, 

I  E.   D.  Smith  (N.  Y.)  273;  Lovell  v,  i    Tex.    Civ.    App.    170;    Mensing  v, 

Evertson,  11  Johns.  (N.  Y.)  52;   Myn-  Ayres,  2  Tex.  App.  Civ.  Cas.,  §  565; 

derse     v.    Snook,    i     Lans.    (N.     Y.)  Ezell  «/.  Edwards,  2  Tex.  App.  Civ.  Cas., 

488,    53   Barb.    (N.    Y.)    234;    Ogilby  §  769;  McKinney  z^.  Peters,  Dall.  (Tex.) 

V,  Wallace,  2  Hall  (N.   Y.)    553;  Con-  545;  Bremond  v.   Manley,  31  Tex.  7; 

roy  v.  Warren,  3  Johns.  Cas.   (N.Y.)  Lewis  z^.  Womack.  (Tex.  Civ.  App.  1896) 


259;    Fish  V.  Jacobsohn,  5  Bosw.  ^N.     33  S.  W.  Rep.  894;  Jackson  v.  ElHoit, 

~^.S  514;  Mauran  v.  Lamb,  7  Cow.  (N. 

Y.)  174;  Waggonerzf.  Colvin,  11  Wend.     App.  Civ.  Cas.,  §   128;    Anderson   v. 


Y.)  514;  Mauran  v.  Lamb,  7  Cow.  (N.    49  Tex.  62;  Wheeler  v.  Roberts,  2  Tex. 


(N.  Y.)  27;  Burbank  v.  Beach,  15  Shaw,  2  Tex.  Unrep.  Cas.  285.  Com- 
Barb.  (N.  Y.)  326;  Gage  v.  Kendall,  pare  Merlin  v.  Manning,  2  Tex.  351; 
15  Wend.  (N.  Y.)  640;  Guernsey  v.  Knight  v,  Holloman,  6  Tex.  153. 
Burns,  25  Wend.  (N.Y.)  411;  Nelson  Vermont,  —  Fletcher  z'.  Fletcher,  29 
V,  Eaton,  26  N.  Y.  410,  16  Abb.  Pr.  Vt.  98;  Austin  v.  Birchard,  31  Vt.  589; 
(N.  Y.)  113,  reversing*]  Abb.  Pr.  (N.  Y.  Sanford  v,  Huxley,  18  Vt.  170;  John- 
Supreme  Ct.)  305;  Allen  V.  Brown,  44  son  v.  Catlin,  27  Vt.  87. 
N.  Y.  228.  But  see  Gunn  v,  Cantine,  West  Virginia.  —  Whilteker  v, 
10  Johns.  (N.  Y.)  387.  Charleston  Gas  Co.,   16  W.  Va.   717; 

North       Carolina.  —  Robertson       v.  Clarke   v.   Hogeman,   13  W.  Va.  718; 

Dunn,  87   N.   Car.    191;   Davidson   v.  Smith  v.  Lawson,  18  W.  Va.  212. 

Elms,  67  N.  Car.  228.  Wisconsin.  —  Bicknell  v.  Tallman,  4 

Ohio,  —  Osborn    v.    McClelland,    43  Chand.  (Wis.)  95,  3  Pin.  (Wis.)  388. 

Ohio  St.  2S4;  Smead  v.  Fav,  i  Disney  Wyoming, — Stamper      v.     Gay,     3 

(Ohio)  531;  Numlin  v.  Westlake,  2  Ohio  Wyoming  322. 

24;  Wayne  v.  Minor,  3  Cine.  Wkly.  L.  United  States,  —  Perrine  v.   Thorn p- 

Bul.  365,  7  Am.  L.  Rec.  9;   White  v.  son,  17  Blatchf.  (U.  S.)  18;  Halsted  v. 

Stanley,  29  Ohio  St.  423.  Lyon.  2  McLean  (U.  S.)  226;  Lum  v. 

Pennsylvania. — Thompson  v.  Clark,  Robertson,  6  Wall.  (U.  S.)  277;  Irwin 

56  Pa.  St.  33;  Holmes z/.  Paul,  3  Grant's  v,  Bailey,  8  Biss.  (U.  S.)  523.     Compare 

Cas.  (Pa.)  299,   6  Am.    L.   Reg.   482;  Lanning  v.  Lockett,  10  red.  Rep.  451. 

Hodge  V.   Comly,   2   Miles  (Pa.)  286;  England.  —  Adams  v.  Oakes,  6  C.  & 

Brown  z/.  Clark,  14  Pa.  St.  469;  Logan  v.  P.  70,  25  E.   C.  L,    286;    Coleman   v, 

Cassell,  88  Pa.  St.  288.  Biedman,  7  C.  B.  871,  62  E.  C.  L.  871. 

Rhode      Island,  —  Mechanics*     Sav.  Trover  for  the  conversion  of  a  note 

Bank  v,  Goff,  13  R.  L  516;  Bank  of  may  be  maintained  by  the  holder  of  the 

America  v.  Senior,  ir  R.  I  376;  Mum-  legal  title.     Robertson  v.  Dunn,  87  N. 

ford  V,  Weaver,  18  R.  L  801.  Car.  191. 

South  Carolina.  —  Jackson  v.  Heath,  Consideration  Immaterial.  —  In  Scrib- 

I  Bailey  L.  (S.  Car.)  355;   O'Brien  v,  ner  v,  Hanke,  116  Cal.  613,  it  was  held 

Sauls,  2  Rich.  L.  (S.  Car.)  332.  that  the  holder  of  the  legal  title  by  in- 

Tennessee.  —  Vincent  v.  Groom,  I  dorsement  of  a  promissory  note  might 
Yerg,  (Tenn.)  430;  Rutherford  v,  sue  thereon  in  his  own  name,  regard- 
Mitchell,  I  Martin  s  Y.  (Tenn.)  261;  less  of  whether  or  not  he  had  given  a 
Trezevant    v,    McNeal,     2     Humph,  consideration  for  the  transfer. 

S'enn.)    352;     Barbee   v,   Williams,   4  1,  Alabama,  —  Bumpass  v,  Richard- 

eisk.  (Tenn.)  522;  Wells  v.  Schoon-  son,  i  Stew.  (Ala.)  16. 

over,  9  Heisk.  (Tenn.)  805.  Arkansas,  —  Roane   v,  Williams,  12 

Texas. — Thompson  v.  Cartwright,  i  Ark.  74. 

Tex.  87;  McMillan  z/.  Croft,  2  Tex.  397;  Georgia,  —  Field  v,  Thornton,  i  Ga. 

Andrews  v.  Hoxie,  5  Tex.  171;  Fowler  306. 

V.  Willis,  4  Tex.  46;  Butler  v.  Robert-  Iowa,  —  Cottle  v.  Cole,  20  Iowa  481. 

son,  II  Tex.  142:  Rider  v,  Duval,  28  Kansas.  —  Scantlin     v.    Allison,     12 

Tex.  622;  Mariel  z/.  Hernsheim,  5  Tex.  Kan.  85. 

205;    De  Cordova  w.  Atchison,  13  Tex.  Louisiana.  —  Bacon  v.  Smith,  2  La. 

372;    Wimbish   v.    Holt,  26  Tex.  673;  Ann.  441;  Stanbrough  v.  M'Call,  4  La. 

Barnett  v,  Louge,  29 Tex.  282;  Rodgers  Ann.  322;  Peters  v.  Pacific  Guano  Co. 
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Qualifloation  of  the  Bole.  —  But  the  general  rule  above  mentioned  is 
subject  to  the  qualification  that  the  defendant  may  set  up  any 
equitable  defense  to  which  he  may  be  entitled  under  the  law 
merchant.*  It  has  been  held  that  the  action  could  not  be  main- 
tained by  one  person  for  the  benefit  of  another  who  is  the  real 
owner  of  the  instrument  in  suit,  where  by  alleging  such  ownership 
in  the  other  person  it  is  made  to  appear  that  the  plaintiff  has  no 
legal  title  to  the  instrument.* 

b.  Who  Is  the  Legal  Owner.  —  Within  the  rule  that  the 
holder  of  the  legal  title  to  a  negotiable  instrument  must  or  may 
sue  thereon  in  his  own  name,  it  has  been  held  that  the  plaintiff 
was  the  holder  of  such  legal  title  when  he  was  payee,*  though 

43  La.  Ann.  690;    Banks  v,  Eastin,  3  Iowa.  —  Cottle  z/.  Cole,  20  loiva  4S1. 

Maitin  N.  S.  (La.)  291.  Louisiana,  —  Banks  v.  Eastin,  3  Mar- 

Maine,  —  Cooper  v,  Curtis,  30  Me.  tin  N.  S.  (La.)  291 ;    Findley   v.  Breed- 

488.  love,  4  Martin  N.  S.  (La.)  107;  Newton 

Maryland.  —  Ellicott    v.    Martin,     6  «f.  Turner,  5   La.  46;  Kelly  z/.  Ledoux, 

Md.  509.  II  La.  Ann.  689;  Mitaine  z/.  Ferguson, 

Massachusetts. — Grew   v.  Breed,    10  18  La.  92;    Ricard  z/.  Harrison,  19  La. 

Met.  (Mass.)  569.  Ann.  181;  Case  v.  Watson,  21  La.  Ann. 

Mississippi.-  Scott    v.    Metcalf,    13  731;    Klein  v.   Buckner,  30  La.  Ann. 

Smed.  &  M.  (Mi.*(S.)563.    But  see  Bacon  680;    Scionneaux    v.  Waguespack,   32 

V.  Cohea,  12  Smed.  &  M.(Miss.)  516.  La.  Ann.  283. 

Missouri.  —  Nicolay  v.  Fritschle,  40  Alassachusetts.  —  Cobb  v.  New  Eng- 

Mo.  67.  land   Mut.    Marine   Ins.   Co.,   6  Gray 

New  Hampshire.  —  Edge r ton  «;.  (Mass.)  192. 

Brackett,  ii  N.  H.  218.  Michigan.  —  Wintermute  v.  Torrent, 

xVew  York.  —  Nelson  v.  Eaton,  26  N.  83  Mich.  555. 

Y.  410,  16  Abb.  Pr.  (N.  Y.)  113. 15  How.  New     York.  —  Eaton    v.    Alger,    57 

Pr.  (N.  Y.  Supreme  Ct.)  305,  reversing  Barb.  (N.  Y.)  179. 

7  Abb.  Pr.  (N.  Y.)  305;  Conroy  ».  War-  Pennsylvania.  —  Brown  v.  Clark,   14 

ren,  3  Johns.  Cas.  (N.  Y.)  259;    Lovell  Pa.  St.  469;    Logan  v.  Cassell,  88  Pa. 

V.    Evertson,    11    Johns.   (N.    Y.)    52;  St.  288. 

Comstock  V.  Hoag,  5  Wend.  (N.  Y.)599;  Texas,  —  Barnett  y.  Logue,  29  Tex, 

Cross  V,  Jackson,  5  Hill  (N.  Y.)  478.  282. 

Pennsylvania,  —  Logan  v.  Cassell,  88  2,  Pitts    v.    Keyser,    i    Stew.   (Ala.) 

Pa.  St.  28S;    Hodge  v.  Comly,  2  Miles  154;     Johnson    v.    English,    i    Stew. 

(Pa.)  286.  (Ala.)  169;  Hunt  V.  Stewart,  7  Ala.  525; 

South  Carolina. — Jackson  v.  Heath,  South  worth  v.   Thompson,   10  Heisk. 

I  Bailey  L.  (S.  Car.)  355.  (Tenn.)  10. 

Tennessee.  —  Kyle  v.   Ewing,   5  Lea  3.  Miller    v.    Bledsoe,    2     111.    530; 

(Tenn.)  583;    Wells  v.  Schoonover,   9  Campbell   i/.    Humphries,   3   III.   478; 

Heisk.  (Tenn.)  805.  Palmer  v.  Gardiner,  77  111.  143;  West 

Texas.  —  Barnett  v.  Logue,  29  Tex.  Boylsion  Mfg.  Co.  v.  Searle,  15  Pick. 

282.  (Mass.)  230;    Ezell  v.  Edwards,  2  Tex. 

Vermont.  —  Binney    v,    Plumley,    5  App.  Civ.  Cas.,  §  769.     But  see  Lang- 

Vt.  500.  ham  V.  Lebarge,  6  Mo.  355;  Rogge  v. 

United  States. —  Lum  v.  Robertson,  Cassidy,  (Ky.  1890)  13  S.  W.  Rep.  716. 

6  Wall.  (U.  S.)  277.  12  Ky.  L.  Rep.  54,  where  it  was  held 

1,  California.  —  Price  v.   Dunlap,   5  that  on  a  note  payable  to  a  bank  and 

Cal.  483.  discounted     by    another    person,    the 

Florida,  —  Gregory   v,   McNealy,  12  payee  was  not  a  necessary  party  plain- 

Fla.  578.  tiff,  as   it  had   never   been   the   legal 

Georgia,  —  Nisbet  v,  Lawson,  l  Ga.  holder  of  the  note;  and  Moore  v.  Max- 

275;     Epttng    v.    Jones.   47   Ga.    622;  well,  2  Martin  N.  S.  (La.)  249,  where  it 

Greer  v.  Woolfolk,  60  Ga.  623.  was  held  that  the  payee  of  a  note  who 

Indiana,  —  Deuel  v.  Newlin,  131  Ind.  has  indorsed  it  has  not  the  legal  title 

40.  thereto.. 
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merely  an  agent  of  the  beneficial  owner,*  or  indorsee,*  even 
though  the  indorsement  be  for  collection  merely.'  So  the 
holder  of  an  instrument  indorsed  in  blank,*  or  of  one  payable  to 
bearer,  may  sue  thereon  in  his  own  name,  as  the  holder  of  the 
legal  title,*  and  the  same  seems  to  be  true  of  an  assignee.* 
According  to  some  authorities,  the  transferee  of  a  negotiable 
instrument,  without  an  indorsement  or  written  assignment,  may 
sue  thereon  as  the  legal  owner. ^  It  has  been  held  that  the  legal 
title  to  a  negotiable  instrument  is  not  lost  by  recovering  a  judg- 
ment on  it,**  by  a  mortgage  of  a  note,*  nor  by  going  into  bank- 
ruptcy.*^ On  the  other  hand,  a  surety  on  a  note,  before  paying 
the   same,  does   not   have   the   legal  title  so  that  he   can   sue 

Onardian  a  Joint  Payee.  —  In  Ezell  v,  dorsee  the  holder  of  the  legal  title, 

Edwards,  2  Tex.  App.  Civ.  Cas.,  §  769,  within  the  rule  permitting  such  holder 

it  was  held  that  a  guardian,  to  whom  to  sue  in  his  own  name.  Whittenhall 
a  note  was  made  payable  jointly  with  '  v.  Korber,  12  Kan.  618. 

his   ward,    might   sue   thereon  as  the  3.  Laflin    v.    Sherman,    28   III.   391; 

legal  owner.  Moore  v.  Hall,  48  Mich.  143. 

^    A  Payee  Taking  Up  a  Note  becomes  4.  Lakeside  Land  Co.  v.  Dromgoole, 

the  legal  owner  by  doing  so,  and  he  89   Ala.    505;    Fairfield   v.  Adams,  16 

may   sue   thereon   in   his  own   name.  Pick.  (Mass.)  381;    Boyd  v,  Corbitt,  37 

Campbell   v.   Humphries,   3    111.   478;  Mich.  52;  Lovell  w.  Evertson,  11  Johns. 

Palmer  v,  Gardiner,  77   111.   143.     See  (N.  Y.)  52. 

2X^0  supra   p.  383.  6.  Houser  v,    Houser,   43   Ga.   415; 

1.  Fear  v,  Jones,  6  Iowa  169;  Van-  Butler  w.  Robertson,  11  Tex.  142;  Per- 
strum  V.  Liljengren,  37  Minn.  191;  rine  v.  Thompson,  17  Blaichf.  (U.  S.) 
Rose  V,  Laffan,  2  Spears  L.  (S.  Car.) 424;  18.  Contra^  by  statute.  White  v.  Joy,  4 
Cocke  V.  Dickens,  4  Yerg.  (Tenn.)  29.  Ala.  571;    M'Nitt  v.  Hatch,  4  Blackf. 

2.  Burnap     v.    Cook,    32     111.    168;  (Ind.)  531. 

Whittenhall  z/.   Korber,   12  Kan.   618;  6.  Jeffers  v.  Oliver,  5  Mo.  433. 

Castner  v,  Austin,  2  Minn.  44;  Sims  v.  An  Inyalid  Asaignment  does  not,  how- 

Wilkins,  5  Smed.  &    M.    (Miss.)  234;  ever,  give  the  assignee  the  right  to  sue 

Dowell    V,    Brown,    13    Smed.   &   M.  in  his  own  name.     Lockridge  v,  Nuck- 

(Miss.)  43;    Osborn  v,   McClelland,  43  oils,  25  111.  178. 

Ohio  St.  284;    Spence  v.  Robinson,  35  ABiignment  by  One  Partner  has  been 

W.  Va.  313;  Stamper  v.  Gay,  3  Wyo-  held  insufficient  to  transfer  the  legal 

ming  322;    Adams  v.  Oakes,  6  C.  &  P.  title  to  a  note  payable  to  a  partnership, 

70,  25  E.  C.  L.  286.  so  that  the  assignee  could  sue  thereon. 

An  IndorBement   After    Maturity   has  Planters',  etc.,  Bank  v.  Willis,  5  Ala. 

been  held  to  transfer  the  legal  title  to  770. 

the  indorsee,  so  as  to  enable  him  to  7.  Heartman  v,  Franks,  36  Ark.  501; 

sue  thereon  in  his  own  name.     Osborn  Warnock  v.  Richardson,  50  Iowa  450; 

V.  McClelland,  43  Ohio  St.  284;  Adams  Weeks  v.  Medler,  20  Kan.  57;  Overall 

v.  Oakes,  6  C.  &  P.  70,  25  E.  C.  L.  286.  v.  Ellis,  32  Mo.  323;  Harvey  v,  Brooke, 

See   contra^   as    to    indorsement    after  36  Mo.  493;  Billings  v.  Jane,  11  Barb, 

suit   pending,    Eckford   v.    Hogan,  44  (N.  Y.)  620.     Contra^  Boeka  v.  Nuella, 

Miss.  398;  Dowell  v.  Brown,  13  Smed.  28  Mo.  180;    Fine  v.  High  Bridge  M. 

&  M.  (Miss.)  43.  E.   Church   Assoc.,   44   N.   J.    L.  148; 

An  Indorsement  in  Pledge  will   make  Nelson  v.  Marly,  2  Yerg.  (Tenn.)  576. 

the  indorsee  the  legal  holder  of  a  note,  A  Forged  Indonement   does  not,   of 

so  that  he  can  sue  thereon  in  his  own  course,  transfer  the  legal  title  to  the 

name.     Castner  v.  Austin,  2  Minn.  44.  indorsee,  so  as  to  enable  him  to  sue 

A    Beetrictive   Indorsement    transfers  thereon  in  his  own  name.     Lancaster 

the  legal  title  to  the  indorsee,  so  that  v.  Baltzell,  7  Gill  &  J.  (Md.)  468. 

he  is  a  proper  party  plaintiff.     Sims  v,  8.  Smith  v.  Walker,  Smed.  &  M.  Ch. 

Wilkins,  5  Smed.  &  M.  (Miss.)  234.  (Miss.)  432. 

An  Indorsement  Without  Beconrse  has  9.  Fox  v,  Hilliard,  35  Miss.  160. 

been  held  sufficient  to  make  the  in-  10.  McMillan  v.  Croft,  2  Tex.  397. 
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thereon,*  and  a  plaintiff  who  transfers  the  legal  title  to  an  instru- 
ment in  suit,  while  the  suit  is  pending,  cannot  continue  the  action 
in  his  own  ftame.* 

eeneral  Assignment.  —  It  has  been  held  in  several  .cases  that  a  gen- 
eral deed  of  assignment  did  not  transfer  the  legal  title  to  negoti- 
able instruments,  so  that  the  assignee  would  be  a  proper  party 
plaintiff.' 

Possession  Veoessary.  —  It  seems  that  the  plaintiff  in  an  action  on  a 
negotiable  instrument  must  have  the  possession  thereof  at  the 
time  he  institutes  the  action.* 

9.  Beneficial  Ownership  —  a.  Not  Necessary.  —  We  have  sttn 
that  beneficial  ownership  is  not  usually  necessary  in  order  to 
enable  the  plaintiff  to  sue  on  a  negotiable  instrument.* 

Action  in  the  Name  of  Person  Having  No  Interest.  —  It  seems  that  the 
holder  or  beneficial  owner  of  a  negotiable  instrument  may  bring 
an  action  thereon  in  the  name  of  any  third  person  who  really  has 
no  interest  in  the  instrument,  provided  the  necessary  transfer  or 
indorsement  is  made  to  give  the  nominal  plaintiff  an  apparent 
title,®  at  least  with  the  consent  of  such  third  person ;  **  and  in 
some  cases  it  has  been  held  that  such  consent  is  not  necessary.® 

b.  Right  of  Beneficial  Owner  to  Sue.  —  In  some  states 

the  beneficial  owner  of  a  negotiable  instrument  may,  however, 
maintain  an  action  thereon  in  his  own  name.* 

1.  Dennison  v,  Sopcr,  33  Iowa  183.  8.  Troeder  v,  Hyams,  153  Mass.  536; 

2.  Lee  v.  Jilson,  9  Conn.  94;  Vila  v.  Bates  v.  Kempton,  7  Gray  (Mass.)  382; 
Weston.  33  Conn.  42.  Gage   v,    Kendall,   15   Wend.   (N.   Y.) 

8.  Buckner  v.  Real  Estate  Bank,  5  640. 

Ark.  536;  Biscoe  z/.  Sneed,  II  Ark.  104;  9.  Arkansas,  —  Biscoe  v,   Sneed,    11 

Bradford  v.  Bucknam,  12  Me.  15.  Ark.  104;  Heartman  v.  Franks,  36  Ark. 

4.  Crandall  z^.  Schroeppel,  i  Hun  (N.  501. 

Y.)  557:  Emmett  z/.  Tottenham,  8  Exch.  Indiana. — Speelman  v.  Culbertson, 

884;    Marsh  v.  Newrell,  i  Taunt.  109.  15  Ind.  441;    Kimball  v,  Whitney,  15 

Contra^  Vastine  v.  Wilding,  45  Mo.  89;  Ind.  280;  Spurrier  v.  Briggs,  17  Ind. 

Stones  V.  Butt,  2  Cromp  &  M.  416.  529;    Judah    v.    Potter,    18   Ind.   224; 

6.  See  supra^  p.  422.  Garner  v.  Cook,  30  Ind.  331. 

6.  Field  v.  Thornton,  i  Ga.  306;  Iowa,  —  McDowell  v.  Bartlett,  14 
Golder  v.  Foss,  43  Me.  364;  Whitten  v,  Iowa  157;  Warnock  v,  Richardson,  50 
Hayden,  9  Allen  (Mass.)  408;  O'Brien  Iowa450.  C<7«/ar^  Allen  v.  Newberry, 
V.  Sauls,  2  Rich.  L.  (S.  Car.)  332.  8  Iowa  65;  Dennison  v,  Soper,  33 
Contra^  Whiteford  v,  Burckmyer,  i  Gill  Iowa  183. 

(Md.)  127;  Hampson  v.  Owens,  55  Md.  Kansas,  —  Weeks  v,  Medler,  20  Kan. 

583;    Hocker  v.   Jamison,  2  W.  &  S.  57. 

(Pa.)  438.  Minnesota,  — Vfhitc    v.     Phelps,    14 

7.  Harphara  v,  Haynes,  30  111.  404;  Minn.  27. 

Kuehne  ».  Goit,  54  111.  App.  596;  Marr  Nebraska,  — ^z,x\z€Il\     v,     McClurg, 

V.  Plummer,  3  Me.  73;  Franklin  Bank  v,  (Neb.  1898)  74  N.  W.  Rep.  626. 

Lawrence,  32  Me.  586;    Granite  Bank  New  K^r>&.  —  Houghton  v.  Dodge,  5 

V.  Ellis,  43  Me.  367;  Patten  v,  Moses,  Bosw.  (N.  Y.)  326;  Combs  «/.  Bateman, 

49  Me.  255;  Demuth  v.  Cutler,  50  Me.  10  Barb.  (N.  Y.)  573;  Billings  v.  lane, 

298;  Baker  v.  Stinchfield,  57  Me.  363;  11   Barb.  (N.  Y.)  620;  Hays  v.  South- 

Sigourney  v.  Severy,  4  Cush.  (Mass.)  gate,  10  Hun  (N.  Y.)5ii;  Van  Riper  z*. 

176;     Beekman     v,    Wilson,     9     Met.  Baldwin,  19  Hun  (N.  Y.)  344;  Hastings 

(Mass.)  434;    Sanford    v,   Huxley,   18  v.  McKinley,  i  E.  D.  Smith(N.  Y.)  273. 

Vt.  170.  See  Hays  v.  Hathorn,  74  N.  Y.  486. 
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Partial  Intereft  Sufficient.  —  An  action  may  be  maintained  in  the 
name  of  a  person  who  is  beneficial  owner  of  only  a  part  of  the 
instrument  sued  on.* 

c.  Real  Party  in  Interest.  —  In  many  states  it  is  provided 
by  statute  that  with  specified  exceptions  every  action  must  be 
prosecuted  by  the  real  party  in  interest.  For  a  general  discus- 
sion of  the  effect  of  such  provisions  see  the  article  Parties. 

10.  Officers,  Agents,  and  Principals  —  a.  Instrument  Payable 
TO  Officer —  (i)  Action  by  Officer.  —  On  negotiable  instruments 
made  payable  to  an  officer  of  a  corporation,  such  officer  can  sue 
\v\  his  own  name,*  and  this  rule  has  been  applied  so  as  to  author- 

North  Carolina,  —  Kiff  v.  Weaver,  94  Minnesota,  —  Lund  berg     v,      North- 

N.  Car.  274.  western  Elevator  Co.,  42  Minn.  37. 

Ohio,  —  John  v,  John,  Wright  (Ohio)  New    York.  —  Fish  v.  Jacobsohn,  2 

584,       Contra^     Moore    v,    Lancaster,  Abb.  App.  Dec.  (N.  Y.)  132. 

Wright  (Ohio)  35.  TVjraj.  —  Lewis   v.    Womack,    (Tex. 

Texas.  —  McCarty   v,  Brackenridge,  Civ.  App.  1896)  33  S.  W,  Rep.  894. 

I  Tex.  Civ.  App.  170;  Frazier  v.  Moore,  United  States.  —  Halsted  v,  Lyon,  2 

II  Tex.  755;  Guest  v.  Rhine,  16  Tex.     McLean  (U.  S.)  226. 

549.     Compare  Wheeler  v.  Roberts,    2  In  Miller  v.  Bledsoe,  2  111.  530,  it  was 

Tex.  App.  Civ.  Cas,,  g  128;  Anderson  held  that  the  assignee  of  half  a  promis- 

V.  Shaw,  2  Tex.  Unrep.  Cas.  2S5.  sory  note  could    not  sue   in   his  own 

Vermont.  —  Rutland,  etc.,  R.  Co.  z'.  name,    but   that    the   action   must  be 

Cole,  24  Vt.  33;  U.  S.  National  Bank  maintained  in  the  name  of  the  assignor. 

V.   Burton,  58   Vt.   426;  U.  S.  Bank  v,  2.  Connecticut.  —  Chaplin  v.  Canada, 

Lyman,  20  Vt.  666;  Arlington  z/.  Hinds,  8  Conn.  286. 

I  D.  Chip.  (Vt.)  431;  Manchester  Bank  Georgia.  —  Martin   v.    Lamb,  77  Ga. 

V.  Slason,  13  Vt.  334;  Vermont  Cent.  252;  Lester  v.  Mcintosh,  loi  Ga.  675. 

R.  Co.  V.  Clayes,  21  Vt.  30.     See  also  Illinois,  —  McHenryv.  Ridgely,  3  III. 

Hyde  v,  Lawrence,  49  Vt.  361.     Com-  309;  Friedline  v.  Carthage  College,  23 

pare  Binney  v.  Plumley,  5  Vt.  500;  U.  111.  App.  494. 

S.  Bank  v.  Lyman,  20  Vt.  666.  Indiana.  — -Thompson  v.  Weaver,   7 

Note  Payable  in  Merohandiie.  —  It  was  Blackf.  (Ind.)  552;  Rock  v.  Stinger.  36 
held  in  Combs  v.  Bateman,  10  Barb.  Ind.  346.  But  see  Harper  v.  Ragan, 
(N.  Y.)  573,  that  on  a  note  payable  in  2  Blackf.  (Ind.)  39,  where  it  was  held 
oats*to  a  certain  person  or  bearer  the  that  an  agent  appointed  to  collect  sub- 
action  was  properly  brought  by  the  scriptions  for  building  a  new  county 
beneficial  owner  thereof.  seat  could  not  sue  in  his  own  name  to 

In  Equity.  —  In  Biscoe  v.  Sneed,   11  recover  such  subscriptions. 

Ark.  104,  and  Bacon  v,  Cohea,  12  Smed.  Maine.  —  Clap   v.  Day,   2   Me.   305. 

&  M.  (Miss.)  516,  it  was  held  that  the  But  see   State   v.  Boies,    11    Me.  474; 

beneficial  owner  of  a  promissory  note  Garland  v.  Reynolds,  20  Me.  45;  Irish 

might  sue  thereon  in  his  own  name  in  v.  Webster,  5  Me.  171. 

equity.     Compare  Frazier  :',  Moore,  ii  Maryland.  —  Hymer  e/.  Ijams,  56Md. 

Tex.  755.  470. 

1.  Alabama,  —  Pond  v.  Lock  wood,  8  Massachusetts.  —  Fairfield  v.  Adams, 

Ala.  669.  16  Pick.  (Mass.)  381. 

Colorado,  —  Gomer    v.    Stockdale,    5  Missouri,  —  Bryant  v.  Durkee,  9  Mo. 

Colo.  App.  489.  169;    Barry  County  v.  McGlolhlin,  19 

Illinois.  —  Lohman    v,  Cass  County  Mo.  307;  Durfee  v.  Morris,  49  Mo,  55; 

Bank,  87  111.  616.  Ely  v.    Porter.  58    Mo.    158.     But  see 

Iowa,  —  Allensworth    v,    Moore,     3  Linn     County     v.     Holland,    12    Mo. 

Greene  (Iowa)  273.  127. 

Kansas,  —  Williams    v,     Norton,     3  New   York. — Chase  v.    Behrman,  i 

Kan.  295.  N.    Y.    City  Ct.   352;    Considerant  v. 

Louisiana,  —  Wood  v.  Hardy,  11  La.  Brisbane,    22   N.  Y.    389,    reversing   2 

Ann.  760.  Bosw.  (N.  Y.)  471,  14  How.  Pr.  (N.  Y.) 

iVia*/!^.  —  Lowney  t/.  Perham,  20  Me.  487.     But  see  Olcott    v.  Rathbone,   5 

235.  Wend.  (N.  Y.)  490,  where  it  was  held 
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ize  suits  by  the  officers  of  unincorporated  associations  or  joint- 
stock  companies.^ 
SaooMtor.  —  Where  an  instrument  is  made  payable  to  an  officer 

that  the  cashier  of  a  bank  could  not  sue  by  such   trustee,  though  his  term  of 

in  his  own  name  on  a  note  belonging  office  had  expired, 
to  the  bank,  without  showing  that  the        Bohool  CoainlftioiiMr.  — *  In  Thompson 

bank  directed  the  suit.  v.  Weaver,  7  Biackf.  (Ind.)  552,  it  was 

North  Carolina,  —  Horah  v.  Long,  4  held  that  a  school  commissioner  for  a 

Dev.  &  B.  L.  (N.  Car.)  274.  certain  county  might  sue  on  a  promis- 

Ohio.  —  White  v.  Stanley,  29  Ohio  St.  sory  note  given  for  the  use  01  a  con- 

423.  gressional  township  in  his  own  name, 

South  Carolina,  —  Rose  v,  Laffan,  2  under  the  Act  of  1843. 
Spears  L.  (S.  Car.)  424.  Awrignment  hy  Corporation,  —  In  White 

Vermont,  —  Binney  v.  Plumley,  5  Vt.  v.  Stanley,  29  Ohio  St.  423,  a  cashier  of 

500;    Johnson    v,   Catlin,   27  Vt.    87;  a  bank  was  permitted  to  maintain  an 

Arlington  v.   Hinds,  i   D.  Chip.  (Vt.)  action  in  his  own  name  on  a  note  trans- 

431.    But  see  Mlddlebury  7/.  Case,  6  Vt.  ferred  to  him  without  designating  him 

165.  as    cashier,   the    bank   having  subse- 

Texas. — Wimbish  v.  Holt,  26  Tex.  quently  assigned  its  interest  in  the  note 

673;    McDonald  v.  YounR,  <Tex.  Civ.  to  him  for  the  purpose  of  the  suit. 
App.  1897)  41  S.  W.  Rep.  885.  Without  Indorsement  hy  Oorposratlon. — 

United  States.  —O'Brien  v.  Smith,  I  In   Law  v.  Parnell,  7  C.  B.  N.  S.  28a, 

Black  (U.  S.)  99.  97  E.  C.   L.  282,  it  was  held  that  the 

England.  —  Law  v,  Parnell,  7  C.  B.  manager  of  an  association  carrying  on 

N.  S.  282,  07  E.  C.  L.  282.  6  Jur.  N.  S.  the  business  of  a  discount  and  deposit 

172,  29  L.  J.  C.  P.  17,  8  W.  R.  6,  I  L.  T.  bank  might  sue  in  his  own  name  on  a 

N.  S.  32.  bill  indorsed  in  blank,  received  from  a 

Aotion  by  Trustees  Only. —  In  Chaplin  customer,  and  that  the  indorsement  of 

V.  Canada,  8  Conn.   286,  it   was   held  the  association   to  such  manager  was 

that  an  action  nn  a  note  payable  to  A,  not  necessary,  it  being  part  of  his  du« 

B,  and  C,  and  their  successors  for  the  ties  as  manager  to  realize  on  securities 

time   being   as   trustees  of  a  society,  which  came  into  his  hands, 
could  be  brought  only  in  the  name  of        Expiration  of  Charter.  —  In  Horah  v. 

such  trustees  and  not  in  the  name  of  Long,  4  Dev.  &  B.  L.   (N.  Car.)  274.  it 

the  society.  was  held  that  a  note  payable  to  the 

State  Land  Agent.  —  In  Irish  t/.  Web-  plaintiff,  "cashier,  or  order,''  and 
ster,  5  Me.  171,  it  was  held  that  the  *'  negotiable  and  payable  "  at  a  partic- 
state  land  agent  could  not  maintain  an  ular  bank,  might  be  sued  upon  by  such 
action  in  his  own  name  upon  a  non-  cashier  in  his  own  name  after  the  ex- 
negotiable  note  given  to  him  in  his  piration  of  the  charter  of  the  bank  at 
official  capacity  for  timber  belonging  which  the  note  was  payable, 
to  the  state,  on  the  ground  that  the  Liability  to  Aooonnt.  —  In  Fairfield  v, 
note  was  not  negotiable,  and  that  it  did  Adams,  16  Pick.  (Mass.)  381,  it  was 
not  appear  that  any  discharge  had  been  held  that  a  bill  of  exchange  indorsed 
given  to  the  defendants  on  their  to  a  person  as  cashier  might  be  sued 
liability  to  the  state  on  the  written  con-  upon  in  his  own  name  although  he  was 
tract.  See  also  State  v,  Boies,  11  Me.  liable  to  account  for  the  proceeds  to  the 
474.  bank  of  which  he  was  an  officer. 

Aotion  by  County  for  Btate. —  In  Barry  1.  Wolcott  v.  Standley,  62  Ind.  198; 
County  V.  McGlothlin,  19  Mo,  307,  it  Whitcombv.  Smart,  38  Me.  264;  Town- 
was  held  that  suit  might  be  maintained  send  v.  Goewey,  19  Wend.  (N.  V.)  424; 
in  the  name  of  the  county  upon  a  note  Davis  v.  Garr,  6  N.  V.  124;  Tibbetts  v. 
payable  to  the  county  for  the  use  of  the  Blood,  21  Barb.  (N.  Y.)  650;  Ramey  v, 
state  school  fund.  Anderson,  i  McMull.  L.  (S.  Car.)  300. 

After  Term  of  Office  Expires.  —  In  Rock  But  see    Ewing  v,    Medlock,  5  Port. 

V,  Stinger.   36  Ind.   346,    it   was   held  (Ala.)  82,  where  it  was  held  that  no  ac- 

that  a  note  given  to  a  township  trustee  tion  could  be  maintained  by  the  treas- 

in   his   personal   capacity,    for    public  urer  of  ar  unincorporated  association 

moneys   in   his   hands  loaned   to   the  on   a   promise   to   pay   money   to  the 

maker  of  the  note,  might  be  collected  treasurer  of  such  association  alone. 
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of  a  corporation,  his  successor  in  office  may  sue  thereon  in  his 
own  name.* 

(2)  Action  by  Corporation.  —  By  the  weight  of  authority,  a  cor- 
poration may  also  sue  in  its  own  name  upon  negotiable  instru- 
ments made  payable  to  one  of  its  officers.* 

1.  Manlove  v.  McHatton,  5  111.  95;  C^^r^'a.  —  Martin  v.  Lamb,  77  Ga. 
Dutch  V.  Boyd,  81   Ind.  146;   Tainter  252. 

V.    Winter,    53    Me.    348;    Rollins    v.  ///»«<» j.  —  Friedlinc  v.  Carthage  Col- 

Lashus,    74    Me.    218;     McDonald   v.  lege.  23  111.  App.  494. 

Laughlin,  74  Me.  480;  Packard  v.  Nye,  /«<//Vx«tf.  —  Black  v.  Enterprise  Ins. 

2  Met.  (Mass.)  47;  Ranney  v.  Brooks,  Co.,  33  Ind.  223;  Nave  r.  Lebanon  First 

20  Mo.  105.     But  see  Upton  v.  Starr,  3  Nat.  Bank,   87  Ind.   204;    Erwin  Lane 

Ind.   508,  where  it  was  held  that  the  Paper  Co.  v.  Farmers'  Nat.  Bank.  130 

successor  of  a  county  agent  could  not  Ind.  367.     But  see  Robbins  v.  Dishon, 

sue  on  a  note  payable  to  his  predeces-  19  Ind.  204,  where  it  was  held  that  if  a 

sor,  for  the  reason  that  a  county  agent  township  trustee  loaned  money  belong, 

was  not  a  quasi  corporation.  ing  to  the  township  in  such  a  way  as  to 

BtioeeMor   Instead    of    Assignee.  —  In  make  the   loan  a  conversion  of  the 

Ranney  v.  Brooks,  20  Mo.  105.  it  was  money  of  the  township  to  his  own  use, 

held  that  the  successor  of  a  sherifif  was  and  took  a  note,  payable  to  himself  as 

the   proper   person   to  sue   on  a  note  trustee,  he  would  be  Uable  on  his  bond 

given   to  the   sheriff  for  land  sold  on  for  the  money,  but  that  the  township 

partition,  and  that  a  person  to  whom  could  not  sue  on  the  note, 

the   sheriff    had   assigned    such    note  Kansas.— 'Pvz.il  v.  Topeka  Bank,  12 

could  not  sue  thereon.  Kan.  570. 

Note  for  line  and  Costs.  —  In  Rollins  Maine. — Warren  Academy  v.  Star- 
ts. Lashus,  74  Me.  218,  it  was  held  that  rett,  15  Me.  443;  Garland  v.  Reynolds, 
the  successor  of   a    county  treasurer  20  Me.  45. 

might  sue  in  his  own  name  upon  a  note  Maryland. — Hymer    v.     Ijams,     56 

given  for  the  payment  of  a  fine  and  Md.  470. 

costs,  although  such  note  was  not  made  Massachusetts. — Barney  v.  New- 
payable  to  the  successor  of  such  treas-  comb,  9  Cush.  (Mass.)  46;  Fisher  v. 
urer.  Ellis,  3  Pick.  (Mass.)  322;  Commercial 

Payee  a  Co-maker.  —  In    Packard  v.  Bank  v.  French,  31  Pick.  (Mass.)  486. 

Nye,  2  Met.  (Mass.)  47,  it  was  held  that  Michigan. — Garton   v.    Union    City 

the  successor  in  office  to  the  treasurer  Nat.  Bank,  34  Mich.  279. 

of  a  parish  might  sue  the  executor  of  JVcdras hi.— LACcy  v.    Central   Nat. 

the  treasurer  on  a  note  payable  to  the  Bank,  4  Neb.  179. 

treasurer  and  signed  by  him  and  an-  i^ew    K^r>.— Angelica     First    Nat. 

other  person.  Bank  v.  Hall,  44  N.  Y.  395;  Wright  v. 

Officer  Not  Named. —  An  action  on  a  Boyd,  3  Barb.  (N.   Y.)   523;  Camden 

note  payable  to  the  treasurer  of  a  so-  Bank  v.  Rodgers,  4  How.   Pr.  (N.  Y. 

ciety,  without  naming  him,  should  be  Supreme  Ct.)  63. 

brought  in  the  name  of  the  treasurer  South  G/i<?/*«<i.— Dupont  v.  Mount 

in  office  at  the  time  of  the  action.     Mc-  pleasant  Ferry  Co..  9  Rich.  L.  (S.  Car.) 

Donald  v.  Laughlin,  74  Me.  480.  255 

School  Commissioner.  —  In  Manlove  v.  Tennessee.— \.qoVomX.  Bank  v.  AuU. 

McHatton,  5  HI.  95,  it  was  held  that  an  g-  fenn.  645;  State  Bank  v.  Burke,  i 

action  might  be  maintained  by  the  sur-  Coldw.  (Tenn.)  623. 

cessor  in  office  of  a  school  commissioner        Vermont. Middlebury   v.   Case,   6 

upon  a  note  made  payable  to  the  latter,  Vt.  165;   Manchester  Bank  v.  Slason, 

under  the  Act  of  February  26,    1841,  13  Vt.  334;    Rutland,  etc.,   R.  Co.  v. 

authorizing  suits  in  the  name  of  the  Cole,  24  Vt.  33;  Arlington  v.  Hinds,  i 

school  commissioners.  j).  Chip.  (Vt.)  431;  Vermont  Cent.  R. 

2.  Alabama,  —  Alston  v.  Heartman,  Co.  v.  Clayes,  21  Vt.  30;  Johnson  v. 
2  Ala.  699;  Hazard  v.  Planters',  etc.,  Catlin,  27  Vt.  87:  Tremont  Bank  v. 
Bank,  4  Ala.  299;  Darbey  v,  Berney  paine,  28  Vt.  24;  U.  S.  National  Bank 
Nat.  Bank,  97  Ala.  643  ^^  Burton,  58  Vt.  426.     Compare  Binney 

/7i;n^fl.  — Southern  L.  Ins.,  etc.,  Co.  ^^  Plumley,  5  Vt.  500;  U.  S.  Bank  v. 

f .  Gray,  3  Fla.  262.  Lyman,  20  Vt.  666. 
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(3)  Action  by  State  or  United  States,  —  On  a  negotiable  instru- 
ment made  payable  to  a  state  officer,  an  action  may  be  main- 
tained  by  the  state,*  and  so,  on  one  payable  to  an  officer  of  the 
United  States,  the  United  States  may  sue.* 

b.  Instrument  Payable  to  Corporation  —  change  in  irame  of 

Corporation.  —  Where  the  name  of  a  corporation  is  changed,  it  may 
nevertheless  sue  in  its  name  as  changed  on  instruments  payable 
in  the  old  name.' 

Aotion  by  OflLoer.  —  An  officer  of  a  corporation  may  sue  in  his  own 
name  on  a  negotiable  instrument  transferred  to  the  corporation 
by  an  indorsement  in  blank.* 

c.  Instrument  Payable  to  Agent  —  (i)  Action  by  Agent. — 
The  rule  supported  by  the  great  weight  of  authority  is,  that  on  a 

United  States,  —  Baldwin  v,  Newbury  him  by  the  name  of  his  oflSce,  but  wiih- 

Bank,  I  Wall.  (U.  S.)  234;  Pacific  Guano  out  naming  the  corporation,  the  cor- 

Co.  V.  HoUeman,  12  Fed.  Rep.  61,  poration  may  nevertheless  sue  thereon 

Seal  Party  in  Interest. —  An  action  by  in  its  own  name.     Baldwin  v.  Newbury 

a  corporation  on  an  instrument  payable  Bank,  i  Wall.  (U.  S.)  234. 

to  its  agent  has  been  sustained  on  the  Payable    to  OflLoe.  —  In   Friedline  v. 

theory  that  such  corporation  was  the  Carthage  College,  23  111.  App.  494,  it 

real  party  in  interest  under  a  statute  was  held  that  a  corporation  might  sue 

requiring  the  real  party  in  interest  to  on  a  note  payable  to  an  officer  of  the 

sue.     Black  v.  Enterprise  Ins.  Co.,  33  corporation  by  the  name  of  the  office, 

Ind.  223.  without    mentioning    the     individual 

Indorsement  to  Corporation  Unneoessary .  office r. 

—  On  a  negotiable  instrument  payable  I.Rogers  v.   Gibson,    15    Ind.   218; 

to  an  officer  of  a  corporation,  an  in-  People  v.  Bank  of  North  America,  75 

dorsement  by  such  officer  is  not  neccs-  N.  Y.  547, 

sary  to  enable  the  corporation  to  sue  in  Oonyersion.  —  The  state  has  such  an 

its  own  name.     Lookout  Bank  -:,.  Aull,  interest  in  a  draft  indorsed  to  the  state 

93  Tenn.  645;    Lacey  v.  Central  Nat.  treasurer  and  delivered  into  his  office 

Bank,  4  Neb.   179;    Nave  v.  Lebanon  by  a  county  treasurer  for  the  payment 

First  Nat.  Bank.  87  Ind.  204;    Pacific  of  taxes  due  the  state,  that  an  action 

Guano  Co.  v,  Holleman,  12  Fed.  Rep.  may  be  maintained  for  the  conversion 

61.      But  see   Chaplin    v.   Canada,    8  of  such   draft.      People    v.    Bank  of 

Conn.  289;  Fine  v.  High  Bridge  M.  E.  North  America,  75  N.  Y.  547. 

Church  Assoc,  44.  N.  J.  L.  148,  where  2.  Dugan  v.  U.  S.,  3  Wheat.  (U.  S.) 

it  was  held  that  an  action  could  not  be  173;    U.  S.   v,   Boice,   2   IVfcLean    (U. 

maintained  upon  a  note  payable  to  the  S.)  352;  U.  S.  v.  Barker,  i  Paine  (U.  S.) 

order  of  a  certain  person,  "  treasurer  156. 

of**    a   church,    in   the   name   of    the  8.  Madison  College  v.  Burke,  6  Ala. 

church,    without    the    note   being   in-  494;    Cumberland  College  v,    Ish,   22 

dorsed.  Cal.    641;    North-western    College    v. 

Payable  to  Officer  or    Snooessor.  —  In  Schwagler,  37  Iowa  577. 

Fisher  v.  Ellis,  3  Pick.  (Mass.)  322,  it  4.  Pearce  v.  Austin,  4  Whart.  (Pa.) 

was  held  that  a  parish  might  maintain  489;  Law  v.  Parnell,  6  Jur.  N.  S.  172. 

an  action  in  the  name  of  its  treasurer  Who  Is  the  Proper  Officer.  —  In  Yerby 

or  his  successor,  on  a  note  payable  to  v.  Sexton.  48  Ala.  311,  it  was  held  that 

the  treasurer  or  his  successor.  a  county  superintendent  of  education 

Branch    Bank.  —  In    State     Bank    v,  was  the  proper  officer  to  sue  on  notes 

Burke,    i    Coldw.   (Tenn.)  623,  it  was  given  for  school  moneys  under  section 

held  that  a  principal  bank  might  sue  in  2523  of    the    Revised    Code    then    in 

its  own  name  upon  an  instrument  pay-  force;  and  in  Oconto  County  v.  Hall, 

able  to  a  branch  of  such  bank.  42  Wis.  59,  it  was  held  that  a  county 

Corporation  Not  Named.  —  Where  an  board   of  supervisors  could    properly 

instruthent    is    made    payable    to   an  sue  on  an  instrument  promising   the 

officer    of  a   corporation,   designating  payment  of  money  to  the  county. 
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negotiable  instrument  payable  to  an  agent,    either  as  payee, 

indorsee,  or  assignee,  tne  agent  may  maintain  an  action  in  his 
own  name.*     This  right  of  action  in  the  agent  for  the  benefit  of 

1,  Alabama,  —  Castleberry    v.    Fen-  as  a  mere  agent  or  bailee  could  not  sue 

nell,  4  Ala.  642;  Bird  t^.  Daniel,  9  Ala.  thereon  in  hit  own   name,   though  a 

302;    Bancroft  v.  Paine,   15  Ala.  834:  trustee  might. 

Bryant/.  Wilson,  27  Ala.  208;  Goodman  Michigan,  —  Brigham  v.  Gurney,    i 

V.  Walker,  30  Ala.  482;  Rice  v.  Rice,  Mich.  349;  Bovd  v.   Corbitt,  37  Mich. 

106  Ala.  636;    Berftey  v.  Stclner,   108  52;    Moore  v.  Hall.  48  Mich.  143;  Coy 

Ala.   III.     But  see  Bryant  v*  Owen,  i  v.   Stiner,    53    Mich.   42;    Wintermute 

Port.  (Ala.)  201.  V,  Torrent,  83  Mich.  555;  Horrigan  v, 

California,  —  Lineker  v.  Ayeshford,  Wyman,   90   Mich.     121;    Watkins    v, 

I  Cal.  76:  Ord  v.   McKee,  5  Cal.   515;  Plummer,  93  Mich.  215. 

Poorman   v.   Mills,   33   Cal.   118;    Mc*  Missouri,  —  Bryant  t^.  Durkee,  9  Mo. 

Pherson  v,  Weston,  64  Cal.  275.  169;    Webb  v,    Morgan,    14   Mo.   428; 

Colorado,  ~  Gomer    v,    Stockdale,    5  Beattie  v.  Leu,  28  Mo.  596;  Simmons 
Colo.  App.  489.  V,  Belt,  35  Mo.  461;  Saulsbury  v,  Cox- 
Florida, —  Gregory   v,  McNealy,   12  win,  40  Mo.  App.  373;    Cummings  v. 
Fla.  578.  Kohn,    12    Mo»    App.    585.      But  sec 

Georgia,  —  Hisbet  v,  Lawson,   I  Ga.  Griffith  v.  Conway,  45  Mo.  App.  574. 

275;  Austell  V,  Rice,  5  Ga.  472;  Wilson  Nebraska,  —  Stoll  v,  Sheldon,  13  Neb. 

V,  Tolson,  79  Ga.  137;  Martin  v.  Lamb,  207;  Roberts  v.  Snow,  27  Neb.  425. 

77   Ga.   252;  Haug   v,   Riley,   loi  Ga.  New     Hampshire,  —  Edgerton     v. 

372.  Brackett,  11  N.  H.  218;  Doe  v.  Thomp- 

Illinois,  —  Bond  v,  Betts,  i  111.  205;  son,  22  N.   H.  217;  Southwick  v.  Ely, 

McHenry  v,  Ridgely,  3  111.  309;  Laflin  15  N.  H.  541. 

V.  Sherman,  28  111.  391;  Forsterv.  New  N^ew  Jersey,  —  Fine  v.  High  Bridge 

Albany  Second  Nat.  Bank,  61  111.  App.  M.  E.  Church  Assoc,  44  N.  J.  L.  148. 

272;  Ridgely  Nat.  Bank  v.  Patton,  109  New    York,  —  Commerciaf  Bank   v, 

111.479;  Friedline  z'.  Carthage  College,  Union  Bank,   ir  N.   Y.  203,  19  Barb. 

23   111.    App.   494;    Gillham    v.    State  (N.  Y.)  391;  Considerant  v,  Brisbane, 

Bank,  3  111.  245.     But  see  Wolverlonf.  22  N.  Y,  389,  reversing  2  Bosw.  (N.  Y.) 

Taylor,  157  111.  485,  where  it  was  held  471,  14  How.  Pr.  (N.  Y.)  487;  Coffin  v. 

that  an  agent  for  collection  could  not  Grand  Rapids  Hydraulic  Co.,  136  N.  Y. 

sue  the  directors  of  a  corporation  for  655,  50  N.  Y.  St.  Rep.  15;  Newcomb  ». 

issuing  notes  in  excess  of  the  statutory  Clark,  i   Den.  (N.   Y.)  226;  Mauran  v. 

limit.  Lamb,  7  Cow.  (N.  Y.)  174;  Comstock 

Iowa,  —  Fear  v,  Jones,  6  Iowa  169;  v,  Hoag,  5  Wend.  (N.  Y.)  599;  Eaton  v, 

Cottle  «.  Cole,  20  Iowa 481;  Abell  Note  Alger,   57  Barb.  (N.  Y.)  179;  Clark  tr. 

Brokerage,  etc.,  Co.  v,  Hurd,  85  Iowa  Titcomb,  42  Barb.  (N.  Y.)  122;  Devol 

559.  t/.  Barnes,  7  Hun  (N.  Y.) 342;  Hollings- 

Kentucky,  —  Garrison  v.  Combs,  7  J.  worth  v,  Moulton,  53  Hun  (N.  Y.)  91; 

J.  Marsh.  (Ky.)  84.  Freeman  v.  Falconer,  44  N.  Y.  Super. 

Louisiana.  —  Lacoste  v,  De  Armas,  2  Ct.    132,    45    N.    Y.    Super.   Ct.   383; 

La.  263;  West  v,  Wilson,   4   La.   219;  Fish   v,   Jacobsohn,    5   Bosw.   (N.    Y.) 

Lapice  v.  Clifton,  17  La.  152:  Mitaine  51^.      But    see   Gunn   v.   Cantine,    10 

V,  Ferguson,  18  La.  92;    McKown   v,  Jonns.   (N,  Y.)  387;    Killmore  v.  Cul- 

Mathes,  19  La.  542;  Conrcy  v.  Harri-  ver,   24    Barb.    (N.    Y.)   656;    Bel!    v, 

son,  4  La.  Ann.  349;  Clumas  %,  Galla-  Tilden,  16  Hun  (N.  Y.)  346,  in  which 

gher,  6  La.  Ann.  757;  Kelly  t'.  Ledoux,  case  it  was  held  (hat  a  collecting  agent 

II  La  Ann.  689:  Ricardz/.  Harrison,  iq  could  not  sue  on  a  bill  of  exchange,  in- 
La.  Ann.  181;  Hunt  v.  Stone,  19  La.  dorsed  in  blank,  under  the  code  pro- 
Ann.  526;  Klein  v.  Buckner,  30  La.  vision  requiring  actions  to  be  brought 
Ann.  680;  Peters  v.  Pacific  Guano  Co.,  by  the  real  party  in  interest. 

42  La.  Ann.  690.  North  Carolina.  —  Savage  v.  Carter, 

Massachusetts.  —  BuflFum    v.   Chad-  64   N.    Car.    196.     Contra^   Abrams   v, 

wick,  8  Mass.  103;  Pcttee  v,   Prout,   3  Cureton,  74  N.  Car.  523,  which  was  de- 

Gray  (Mass.)  502;  Royce  v.  Barnes,  11  cided  under  a  statute  requiring  every 

Met.  (Mass.)  276.    But  see  Sherwood  v,  action  to  be  prosecuted  in  the  name  of 

Roys,   14  Pick.  (Mass.)  172,   where  It  the  real  party  in  interest, 

was  held  that  a  person  holding  a  note  Ohio,  —  Smead    v.    Fay,    i    Disney 
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his  principal  is  not  permitted  to  work  injury  to  the  defendant, 
who  may  set  up  the  fact  of  the  agency  to  let  in  any  defense  which 

he  could  rely  upon  in  an  action  by  the  principal  himself  on  the 

(Ohio)  531 ;    Wayne  v.  Minor,  3  Cine.  (N.  Y.)  387,  where  it  was  held  that  an 

Wkly.  L.  Bui.  365,  7  Am.  L.  Rec.  q.  agent  in  that  case  could  not  maintain 

Oregon.  —  Roberts  w.  Parrish,  17  Ore-  an  action  in  his  own  name,  the  facts 

gon  583.  being  that  the  defendant  had  given  the 

Pennsylvania.  —  Pearce  v,  Austin,  4  plaintiff  a  receipt    for  the  article   of 

Whart.  (Pa.)  489;    Ward  v,  Tyler,  52  agreement,  under  which  the  defendant 

Pa.  St.  393;  Hanway  v.  McCuUough,  had  collected   the   money   which    the 

26  Pa.  L.  J.  79;  City  Bank  v.  Traders,  plaintiff  sought  to  recover  from  him. 
Nat.  Bank,  2  Lack.  Leg.  N.  (Pa.)  213;  Payable   to  Agent  **for  Aooovnt    of" 
Sterling    v.    Marietta,    etc..     Trading  Frinoipal.  —  In  Ridgely  Nat.  Bank  v, 
Co.,  II  S.  &  R.  (Pa.)  179.  Patton,  109  111.  479,  it  was  held  that  an 

Rhode  Island.  —  Cross  v.  Brown,   19  attorney  might  sue  in  his  own  name  on 

R.  I.  220.  a  check  payable  to  him  "  for  account 

Tennessee.  —  Rutherford  v.  Mitchell,  of  "  his  client. 

I   Mart.  &  Y.  (Tenn.)  261;    Cocke  v.  Special  Intereft  in  Agont.  —  Where  an 

Dickens,  4  Yerg.  (Tenn.)  29;  Herron  attorney  or  agent  has  a  lien  on  a  note 

V.  Bullitt,  3   Sneed  (Tenn.)  497;    Bar-  in  his  hands  he  may  maintain  an  action 

bee  V.  Williams,  4  Heisk.  (Tenn.)  522;  on  the  note  against  the  persons  liable 

King    V.     Fleece,    7*   Heisk.     (Tenn.)  thereon,   or  against  a  sub-agent  who 

273.  has  collected  the  note,  for  the  proceeds 

Texas,  —  Andrews  v,   Hoxie,  5  Tex.  thereof.     Herron  v.    Bullitt,   3   Sneed 

171;  Frazier  v.  Moore,  11  Tex.  755.  (Tenn.)  497. 

Vermont,    —   Burlington     Bank    v.  Unauthoriied  Loan. —  An  agent  may 

Beach,    i    Aik.    (Vt.)    62;    Binney   v,  maintain  an  action  in  his  own  name  on 

Plumley,  5  Vt.  500;  Johnson  v,  Catlin,  a  promissory  note  given    to  him   as 

27  Vt.  87.  payee  for  money  of  his  principal  loaned 
Washington,  —  Riddell   v,   Prichard,  by  him  without  authority.     Bryan  v, 

12  Wash.  601;  McDanicl  v.  Pressler,  3  Wilson,  27  Ala.  208. 

Wash.  636.  Eifeet  of  Bight  of  Aetion  in  PrinoipaL  — 

United  States.  —  Irwin   v.   Bailey,  8  In  Frazier  r.  Moore,  11  Tex.  755,  it  was 

Biss.  (U.  S.)  523;   Orr  v.  Lacy,  4  Mc-  held   that  the  fact  that  the  principal 

Lean  (U.  S.)  243.  could  have  maintained  an  action  on 

England.  —  Ancona  v.  Marks,  7  H.  &  the  promissory  note  in  suit  in  his  own 

N.  686;  Adams  v.  Oakes,  6  C.  &  P.  70,  name,  because  the  court  was  one  of 

25  E.  C.  L.  2S6;  Law  V.  Parnell,  7  C.  B.  equity  as  well  as  law,  did  not  affect  the 

N.  S.  282,  97  E.  C.  L.  282.  6  Jur.  N.  S.  agent's  right  to  sue  thereon. 

172.  29  L.  J.  C.  P.  17,  8  W.  R.  6,  I  L.  The  Death  of  the  Principal  has  been 

T.  N.  S.  32.  held  not  to  prevent  the  agent  from  suing 

Oontra.  —  Gillispie  v,  Fi. Wayne,  etc.,  in  his  own  name  on  a  note  to  which  he 

R.  Co.,  12  Ind.  398;  Bostwickt/.  Bryant,  held  the  legal  title.     Moore  v.  Hall,  48 

T13  Ind.  448;  Deuel  v,  Newlin,  131  Ind.  Mich.  143;  Clunas  v,  Gallagher,  6  La. 

40;  Thatcher  v.  Winslow,  5  Mason  (U.  Ann.  757,  in  which  case,  however,  the 

S.)  58;  Welles  V.  Newberry,  4  McLean  principal  was  a  partnership,  of  which 

(LJ.  S.)  226.     See  also  Garland  v.  Rey-  one  member  had  died,  the  partnership 

nolds,  20  Me.  45;  Richardson  v.  Gower,  continuing  in  business. 

10  Rich.  L.  (S.  Car.)  109.  Agent  of  Another  Person.  —  In  Griffith 

Hon-negotiable       Instonmenti.  —  An  v,  Conway,  45  Mo.  App.  574,  the  right 

agent  may  maintain  an  action  in  his  of  an  agent  to  maintain  an  action  on  a 

own  name  upon  a  non-negotiable  in-  negotiable  note  was  denied  because  he 

strument  taken  for  the  benefit  of  his  was  not  the  agent  of  the  person  owning 

principal.     Newcomb  v.  Clark,  i  Den.  the  note. 

(N.  Y.)  226;  Doe  V.  Thompson,  22  N.  Ho  Action  Againet    PrindpaL  —  The 

H.  217,  in  which  case  the  action  was  fact    that    an    agent   cannot   sue    his 

on  a  contract  promising  to  pay  money  principal  on  a  note  indorsed  to  him,  is 

on  a  condition,  where  no  time  for  the  not  because  he  is  an  improper  party 

performance  of  the  condition  or  for  pay-  plaintiff,  but  because  he  has  no  right  of 

ment   of   the   money   was   mentioned,  action  against  the  principal.     Herrick 

But   see   Gunn    v.  Cantine,    10  Johns,  v.  Carman,  10  Johns.  (N.  Y.)  224. 
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same  instrument.^     A.n  action,  however,  cannot  be  maintained 

by  an  agent  against  the  express  wish  or  order  of  the  principal,  as 
the  latter  has  at  all  times  the  control  of  the  instrument.^ 

(2)  Action  by  Principal.  —  In  most  states  the  principal  may  also 
sue  on  a  negotiable  instrument  payable  to  an  agent.' 

d.  Instrument  Payable  to  Principal.  —  Ordinarily  an 
agent  cannot  sue  on  a  negotiable  instrument  payable  to  his  prin- 
cipal.'* 

1.  Gregory  v.  McNealy,  12  Pla.  578;  Co.  v.  Clayes,  21  Vt.  30;  Rutland,  etc., 

Laeoste  v,  l5e  Armas,  2  La.  263.  R.  Co.   v.  Cole,  24  Vt.  33;  U.  S.  Na- 

9.  Bancroft  v,   Paine,    ti  Ala.  834;  tional  Bank  c^.  Burton,  58  Vt.  426.    Btit 

Barker  v.  Prentiss,  6  Mass,  430^,  How-  sec  Binney  f».  Plnmley,  5  Vt.  500;  U. 

land  V.  Spencer,  14  N.  H.  580;  Com-  S.  Bank  v.  Lyinan,  20  Vt.  666. 

ftock  p.  Hoag:,  5  Wend.  (N.  Y.)  599.  United  States,  —  Dngan  v.  U.  S.,  3 

OljatCioa  by  AiiigAM  la  Bankrnptey.  Wheat.  (U.  S.)  172;  Ford  v,  WiHisms, 
—  An  attorney  holding  a  note  for  col-  21  How.  (U.  S.)  287;  U.  S.  9.  Boice,  2 
lection  has  no  right  to  matntain  an  McLean  (U.  S.)352;  Pacific  Guano  Co. 
action  thereon  against  the  wishes  of  v,  Holleman,  4  Woods  (U.  S.)  462;  U. 
his  client's  assignee  in  bankruptcy,  S.  v.  Barker,  i  Paine  (U.  S.)  156. 
who  has  demanded  the  note  from  the  Oontra.  —  Cocke  v.  Dickens,  4  Yerg. 
attorney.  Howland  v.  Spencer,  14  N.  (Tenn.)  29,  where  it  was  held  that  the 
M.  580.  principal  could  not  sue  on  a  note  pay- 
Payee  ForblAd«ii  td  Pay  Agent.  —  In  able  to  his  agent,  because  he  did  not 
Comstock  V,  Hoag,  5  Wend.  (N.  Y.)  hold  the  legal  title. 
599,  it  was  held  that  an  agent  could  not  Aa  UadifoIOMd  Prineipal  may  sue  on 
maintain  an  action  on  a  note  in  his  a  promissory  note  made  payable  to  hts 
hands  for  collection,  after  the  principal  agent.  Nave  v,  Hadley,  74  Ind.  155; 
had  forbidden  the  payee  to  pay  it  to  the  Ford  v,  Williams,  21  How.  (U.  S.)  287. 
agent.  Hoa-iiegotlable  Vote.  —  In  National  L. 

8.  Alabama.  —  McGheec^.  Importers',  Ins.  Co.  v.  Allen,  116  Ma69.  398,  it  was 

etc.,  Mat<  Bank,  93  Ala.  193.  held  that  a  principal  might  maintain 

Florida,  —  Southern  L.  Ins.,  etc.,  Co.  an  action  in  his  own  name  on  a  non- 

V,  Gray,  3  Fla<  262.  negotiable  promissory  note  payable  to 

Georgia,  —  Martin  v.  Lamb,  77  Ga.  his  agent,  though  in  fact  made  for  the 

C52.  benefit  of  the  principal;  and  in  Ford  v, 

Indiana.  —  Black  v.  Enterprise  Ins.  Williams,  21  How.  (U.  S.)  287,  it  was 

Co.,  33  lnd«  223;  Sims  v,  Wilson,  47  held  that  a  principal  could  Sue  on  an 

Ind.  226;  Summers  v,  Hutson,  48  Ind.  agreement  made  with  his  agent  to  re- 

128;  Nave  v,  Hadley^  74  Ind.  155.  ceive  and  pay  for  flour  at  a  fixed  price. 

Iowa,  —  McDowell    v,    Bartlett,     14  Original      Consideration.  —  In     West 

Iowa  157.  Boylston  Mfg.  Co.  v.  Searle,  ig  Pick. 

Louisiana,  —  Hart  v,  Windle,  15  La.  (Mass.)  230,  it  was  held  that  a  principal 

265.  might  recover  on  the  original  consider- 

Mdssachusetts.  —  Sherwood  v,   Roys,  ation  of  a  note  taken  by  a  factor  in  fait 

14  Pick.  (Mass.)  172;    West  Boylston  own  name  for  goods  of  the  principal 

Mfg.   Co.  V.  Searle.    15   Pick.   (Mass.)  sold  by  the  factor. 

230;  Commercial  Bank  v.  French,   21  The  Death  of  an  Agent  does  not  pre- 

Pick.  (Mass.) 486;  National  L.  Ins.  Co.  vent  his  principal  suing  in   his  own 

it,  Allen,  116  Mass.  398.  name  on  a  note  made  payable  to  the 

Mississippi,  —  Clark    v.     Reed,     12  agent,  who  did  not  transfer  it  to  the 

Smed.  &  M.  (Miss.)  554.  principal.      McDowell  v,   Bartlett,   14 

North  Carolina.  —  Jordan  v,  Tarking-  Iowa  157. 

ton,  4  Dev.  L.  (N.  Car.)  358;  Abrams  v.  Intervention  by  Prlndpal.  —  A  prlnci- 

Ctireton,  74  N.  Car.  523.     But  see  Sav-  pal  has  been  permitted  to  Intervene  in 

age  V.  Carter,  64  N.  Car.  ig6,  which  an  action  brought  by  an  assignee  of  a 

Was  decided  before  the  adoption  of  the  non-nef;otiable  note  made  payable  to 

present  code.  an  agent  and  by  him  assigned.    Sims 

Vermont.  —  Arlington  f.  Hinds,  i  D.  v.  Wilson,  47  Ind.   226;    Summers  f'. 

Chip.  (Vt.)  431;    Manchester  Bank  t^.  Hutson,  48  Ind.  228. 

Slason,  13  Vt.  334;  Vermont  Cent.  R.  4.  Jarrell  v,  Lillie,  40  Ala.  271;  Chin 
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11.  Pledgee.  —  A  pledgee  of  a  negotiable  instrument  may  main- 
tain an  action  thereon  in  his  own  name.^  This  is  the  case, 
although  the  pledge  is  for  less  than  the  amount  of  the  security 

Kem   You  v.   Ah   Joan,    75   Cal.  124;  JVortk  Carolina.  —  Triplett  v,  Foster, 

Wbiteford  v.  Burckmyer,  i  Gill  (Md.)  115  N.  Car.  335. 

127.     But  see  Elliott  v.  Miller,  8  Mich.  Pennsylvania.  —  Logan  r.  Cassell,  88 

132,  where  it  was  held  that  a  tax  col-  Pa.  St.  288. 


lector's  agent,  who  took  a  draft  on  the 
collector  in  payment  for  taxes,  might 
sue  thereon  when  the  collector  refused 
to  accept  the  draft.  Compare  also  Har- 
gous  w.  Lahens,  3  Sandf.  (N.  Y.)  213. 

1.  Arkansas.  —  Turner  v.  Stroud,  37 
Ark.  556. 

Georgia.  —  Ho  user  v.  Houser,  43  Ga. 
415;  Benson  v.  Abbott,  95  Ga.  69. 

Illinois,  —  Tooke  v.  Newman,  75  111. 

315. 

Indiana.  —  Rowe  v.  Haines,  15  Ind. 

445. 

Iowa.  —  Sheldon    v.    Middleton,    10 


Tennessee.  —  Wells  v.  Schoonover,  9 
Heisk.  (Tenn.)  805. 

Texas.  —  Jackson  v.  Fawikes,  (Tex. 
1892)  20  S.  W.  Rep.  136. 

Vermont,  —  Tarbell  v.  Sturtevant,  26 
Vt.  513. 

IVashington.  —  Seattle  Nat.  Bank  v. 
Emmons,  16  Wash.  585. 

Wisconsin.  —  Hilton  v.  Waring,  7 
Wis.  492. 

But  see  Newbury  Bank  v.  Rand,  38 
N.  H.  166;  Whitteker  v.  Charleston 
Gas  Co..  16  W.  Va.  717;  Good  v. 
Walker,  61  L.  J.  Q.  B.  736.     And  see 


Iowa  17;    McCarty  v.  Clark,  10  Iowa    in  general  article  Pledges. 


588;  Bennett  v.  Stoddard,  58  Iowa  654. 

Kansas.  —  Williams  v.  Norton,  3 
Kan.  295. 

Kentucky.  —  Palmer  v.  Mt.  Sterling 
Nat.  Bank,  13  Ky.  L.  Rep.  790,  (Ky. 
1892)  18  S.  W.  Rep.  234. 

Louisiana.  —  Dolhonae's  Succession, 


Tht  ]I«ngagf  of  ft  9ot«  gives  the 
mortgagee  such  a  property  therein  that 
he  can  sue  in  his  own  name  on  the 
note.     Fox  v.  Hilliard,  35  Miss.  160. 

Bona  Fide  Indebtednoia.  —  Where  a 
promissory  note  is  indorsed  as  collat- 
eral security,  the  title  passes  to  the  in. 


21  La.  Ann.  3;  Ducasse  v.  Keyser,  28  dorsee,  and  he  may  sue  thereon  in  his 
La.  Ann.  419;  Mechanics*,  etc.,  Ins.  own  name,  without  showing  that  the 
Co.  V.  Lozano,  39  La.  Ann.  321;  Gibert    indebtedness  is  bona  fide.     McCarty  v. 


».  Siess,  40  La.  Ann.  667, 

Maine.  —  Fisher  v.  Bradford,  7  Me. 
28;  Sibley  v.  Robinson,  23  Me.  70; 
Bean  v.  DoUiff,  67  Me.  228. 

Massachusetts.  —  Bowman  v.  Wood, 
15  Mass.  534;  Lindsay  v.  Chase,  104 
Mass.  253;  Paine  v.  Furnas,  117  Mass. 


Clark,  10  Iowa  588. 

Ho  JfewCi^dit. —  In  Rowe  v.  Haines, 
15  Ind.  445,  it  was  held  that  the  in- 
dorsee of  a  promissory  note  as  collateral 
security  might  sue  thereon  in  his  own 
name  on  an  instrument  transferred  to 
him  by  the  following  indorsement:  "  I 


290;  New  England  Trust  Co.  v.  New    assign  the  within  to  A.  to  secure  him 
York  Belting,  etc.,  Co.,  166  Mass.  42.      as    security   to  E,"   although   he  ad- 


Michigan.  —  Lob  dell  v.  Merchants', 
etc..  Bank,  33  Mich.  408. 

Minnesota.  —  Castner  v.  Austin,  2 
Minn.  44;  White  v.  Phelps,  14  Minn. 

27. 

Mississippi.  —  Fox     v. 

Miss.  160. 

Missouri. —  Overall  v.  Ellis,  32  Mo. 
322. 

Nebraska.  —  Herron  v.  Cole,  25  Neb. 
692. 

New  York.  —  Van  Riper  v.  Baldwin, 
19  Hun  (N.  Y.)344;  Rogers  v.  Squires, 
26  Hun  (N.  Y.)  388;  Delahunt  v.  y€tna 
Ins.  Co.,  97  N.  Y.  537;  Wagman  v. 
Hoag,  14  Barb    (N.  Y.)  232;  Nelson  v. 


vanced  no  new  credit  on  the  note. 

Demand  of  Sepaymont.  —  It  is  unneces- 
sary that  the  pledgee  of  a  negotiable 
note  demand  repayment  to  himself 
from  the  pledgor,  before  suing  in  his 
Hilliard,     35    own  name  on  the  pledged  note.     Paine 

V.  Furnas,  117  Mass.  290. 

Indorsed  "for  the  Aoooont  of**  tht 
Pledgor. —  In  Nelson  f*.  Wellington,  5 
Bosw.  (N.  Y.)  178.  and  in  Smith  v. 
Hall,  5  Bosw.  (N.  Y.)  319,  it  was  held 
that  an  indorsee  for  collateral  security 
might  sue  on  a  note  transferred  to  him 
under  an  indorsement  **  for  the  account 
of  "  his  pledgor. 

Pledgor's  Aiwent.  —  In  Lobdell  v.  Mer- 


Edwards,  40  Barb.  (N.  Y.)  279;  Clark  chants',  etc..  Bank,  33  Mich.  408,  it 
V.  Titcomb.  42  Barb.  (N.  Y.)  122;  Nel-  was  said  that  a  pledgee  of  a  note  as 
son  V,  Wellington,  5  Bosw.  (N.  Y.)  178;  collateral  security  might  sue  thereon 
Smith  V,  Hall,  5  Bosw.  (N.  Y.)  319.  with  the  assent  of  the  pledgor. 
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transferred,  *  and  it  is  immaterial  to  the  pledgor's  right  to  main- 
tain the  action  whether  the  instrument  was  transferred  to  him 
before  •  or  after  its  maturity.'  It  has  even  been  held  that  a 
pledgee  may  sue  on  a  negotiable  instrument  in  his  hands  as  col- 
lateral security  after  the  pledge  has  been  redeemed,*  but  there 
are  authorities  to  the  contrary.* 

Without  Indonemont.  —  It  seems  that  to  entitle  a  pledgee  to  sue  in 
his  own  name  on  an  instrument  transferred  to  him  as  collateral 
security,  no  indorsement  by  the  pledgor  is  necessary.* 

12.  Pledgor.  —  Some  cases  hold  that  a  pledgor  may  also  sue  on 
an  instrument  pledged  by  him,  at  least  with  the  assent  of  the 
pledgee.'''  He  may,  of  course,  maintain  such  an  action  after  the 
pledge  has  been  redeemed.® 

13.  Heir,  Distributee,  or  Legatee — in  General. —  At  common  law 
an  action  cannot  be  maintained  by  an  heir,  distributee,  or  legatee, 
on  a  negotiable  instrument  payable  to  the  decedent.* 

Legatee.  —  At  common  law  a  legatee  cannot  sue  in  his  own  name  t 

on  a  negotiable  instrument  bequeathed  to  him  by  the  payee.  *• 

14.  Executors  and  Administrators  —  a.  Instrument  Payable 
TO  Executor  or  Administrator.  —  On  negotiable  instru- 
ments made  payable  to  an  executor  or  administrator,  such  repre- 

1.  Tookc   V.    Newman,    75    111.    215;  8.  Norris  v,  Hix,  74  Iowa  524. 
Jackson  v.  Fawlkes,  (Tex.  1892)  20  S.  9.  Leamon  v.  McCubbin,  82  III.  263; 
W.  Rep.  136.  Haynes  v.  Harris,  33  Iowa  516;  Wil- 

2.  Dolhonde's  Succession,  21  La.  cox  v.  Matteson,  53  Wis.  23.  For  the 
Ann.  3.  general  rule  and  its  exceptions,  with  a 

3.  White  V,  Phelps,  14  Minn.  27.  citation   of  numerous  authorities,  see 

4.  Sibley  v,  Robinson,  23  Me.  70;  article  Legatees  and  Distributees, 
Logan  V.  Casscll,  88  Pa.  St.  288.  vol.  13,  p.  2. 

6.  Bean  v,  DoUifl,  67  Me.  228;  New  After  Bistribution  by  Agreement.  —  In 

England  Trust  Co.  v.  New  York  Belt-  Carter  v,  Owens,  41  Ala.  217,  a  distrib- 

ing,  etc.,  Co.,  166  Mass.  42.  utee  of  a  decedent's  estate,  to  whom  a 

6.  Benson  v,  Abbott,  95  Ga.  69;  Wil-  promissory  note,  assets  of  the  estate, 
Hams  V,  Norton,  3  Kan.  295;  Van  had  been  allotted  as  part  of  his  share 
Riper  v.  Baldwin,  19  Hun  (N.  Y.)  344.  under  a  division  of  the  estate  on  an 
But  see  Good  v.  Walker,  61  L.  J.  Q.  B.  agreement  among  the  parties  inter- 
736.  ested,  was  permitted   to  maintain  an 

7.  Greer  v.  Woolfolk,  60  Ga.  623;  action  at  law  in  his  own  name  on 
Haug  V,  Riley,  loi  Ga.  372;  Hender-  such  instrument,  under  Ala.  Code,  § 
son  V.  Davisson,  157  111.  379;  Hapgood  2523. 

V.  Wellington,    136  Mass.   217;    Utica  10.  Bishop  v.  Curtis,  18  Q.  B.  878,  83 

Bank  v,  M'Kinster.  11  Wend.  (N.  Y.)  E.  C.  L.  878,   21   L.  J.    Q-  B-   39^.   '7 

473i    affirming   9    Wend.    (N.    Y.)    46.  Jur.  23;  Kent  v.  Somervell,   7  Gill  & 

Conira^  Felton  v»  Smith,  84  Ind.  485;  J.  (Md.)   265,   holding,  however,   that 

Smith  V.  Felton,  85  Ind.  223.  under  the  statute   of    Maryland  then 

Negligence  in  Collecting.  —  In  Utica  in  force  such  an  action  might  be  main- 
Bank  V.  M'Kinster,  11  Wend.  (N.  Y.)  tained. 

disaffirming  9  Wend.  (N.   Y.)  46,  it  Donee    CanBa    Mortii. —  In    Kiff    v, 

was  held  that  a  pledgor  might  recover  Weaver,  94  N.   Car.   274,  it  was  held 

in  his  own  name  against  a  bank  which  that  a  donee  causa  mortis  might,  under 

had  been  guilty  of  negligence  in  col-  the  statutes  of  North  Carolina^  sue  in 

lecting  negotiable  paper  left  with  it  for  his  own  name  on  bills  of  exchange  or 

collection,    though    the    plaintiff    had  promissory  notes  payable  to  the  order 

transferred  his  rights  in  such  paper  to  of  the  decedent,  and  transferred  to  the 

another  person  as  collateral  security.  plaintiff  without  indorsement. 
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sentative  may  sue  either  in  his  official  or  in  his  individual 
capacity.* 

Death  of  Executor  or  Administrator.  —  Where  a  negotiable  instrument 
is  made  payable  to  an  executor  or  administrator,  and  such  execu- 
tor or  administrator  dies,  an  action  on  the  instrument  ma)'  be 
brought  by  his  personal  representative.*  It  has  also  been  held, 
however,  that  in  such  case  the  administrator  de  bonis  non  of  the 
first  decedent  may  sue  on  such  instrument.' 

b.  Instrument  Payable  to  Decedent. — On  negotiable 
instruments  payable  or  transferred  to  a  deceased  person  in  his 
lifetime,  his  executor  or  administrator  mav  maintain  an  action,* 

1.  Waldrop  v.  Pearson,  42  Ala.  636;  After     Beei^nation     or     Bemoval. — 

Oglesby  v.  Gilmore,  5  Ga.  56;  Ratcliff  Where  an  executor  takes  a  non-negoti- 

V,    Everman,    87  Ind.    446;    Carleton  able  instrument  from  one  to  whom  he 

V,  Byington,  17  Iowa  579;  Clampitt  v,  loans  money  of  the  estate  without  au- 

Newport,  8  La.  Ann.   124;    Rector  v,  thority,  he  may  sue  on  such  contract 

Langham,  i  Mo.  568;  Smith  v.  Monks,  in  his  own  name,  notwithstanding  he 

55  Mo.  106;  Smith  v.  Gregory,  75  Mo.  has  resigned  or  been  removed  from  the 

121;    Mcrritt  v.  Seaman,  6  N.  Y.  168;  administration,  unless  it  is  shown  that 

Litchfield  v.  Flint,  104  N.  Y.  543;  King  he  has  been  in  some  way  discharged 

V.  Thom,  I  T.  R.  487;  Bettsr.  Mitchell,  from  the  liability  incurred.     Tomkies 

10  Mod.  316.     For  authorities  on  the  v,  Reynolds,  17  Ala.  109. 

same    point,    see    article    Executors  2.  Arrington  v.   Hair,   19  Ala.   243; 

AND  Administrators,   vol.  8,  p.  660,  Cook  v.  Holmes,  29  Mo.  61. 

note.  Death  Pending  Suit.  —  In  Arrington 

Vote  Payable  to  Agent  of  Adminiitra-  v.  Hair,  19  Ala.  343,  it  was  held  that 

tor.  —  On  a  promissory  note  made  pay-  an  action  brought  by  an  executor  or 

abli  **  to  W.  A.  M.,  agent  of  M.  W.,  administrator  on    a  note   payable    to 

executrix  of  J.  H.  W.  deceased,"  the  himself  in  that  capacity,  might  on  his 

executrix   may  maintain  an  action  in  death,  pending  the  suit,  be  revived  in 

her    official     capacity.      Goodman    v,  the  name  of  his  personal  representa* 

Walker,  30  Ala.  482.  tive. 

After     Transfer.  —Where     a    sealed  8.  Sheets  v,  Pabody,  6  Blackf.  (Ind.) 

note,  payable  to  A  as  administrator,  120;  Batchelor  z/.  Douglas,  31  Tex.  182. 

has    been   transferred   to   B,    and    he  4.  Georgia.  —  Austell  v.  Rice,  5  Ga. 

thereby  becomes  the  legal  owner  and  472. 

holder  of  it,  an  action  on  the  note  may  Illinois.  — Orr  v,  Thompson,  9   111. 

be  maintained  in  the  name  of  A   as  451;  Newhall  t/.  Turney,  14  111.  338. 

administrator,  who  sues  for  the  sole  Louisiana,  —  Ricard  v,  Harrison,   19 

use  and  benefit  of  B.     Carroll  v.  Still,  La.  Ann.  181. 

13  S.  Car.  430.  Maine, — Gage  v.  Johnson,  20  Me. 

Administrator  as  Surety.  —  In  Moore  437;  Brown  v,  Nourse,  55  Me.  230. 

«/.  Randolph,   70  Ala.  575,  it  was  held  Maryland,  —  Lucas  v,  Byrne,  35  Md. 

that  an  administrator  could  not  main-  485. 

tain  an  action  on  a  note  payable   to  Massachusetts.  —  Russell  v.  Swan,  16 

himself  in  his  representative  capacity,  Mass.   314;    Holcomb  v.    Beach,    112 

and  signed  by  him  as  surety  for  the  Mass.   450;    Sigourney    v.    Severy,    4 

principal  maker,  yet  it  seems  that  his  Cush.  (Mass.)  176;    Bates  v.  Kempton, 

successor  in  the  administration  might  7  Gray  (Mass.)  382. 

sue  upon  such  a  note.  Minnesota.  —  Cooper     v.    Hay  ward, 

Uncertainty  as    to  Payee.  — In    Ben-  (Minn.  1898)  74  N.  W.  Rep.  152. 

nington  v.  Dinsmore,  2  Gill  (Md.)  348,  Missouri.  —  Bobb  v.  Letcher,  30  Mo. 

it  was  held  that  an  action  could  not  be  App.  43. 

maintained    upon   a   note   payable    to  New      Hampshire.  —  Woodbury      v, 

•*  the  heirs,  administrators,  or  assigns  Woodbury,  47  N.  H.  11. 

of  the  estate  of  A.,  deceased."  because  New  Jersey,  —  Nash  v.  Hogan,  45  N. 

of  the    uncertainty  as  to  which  party  J.  Eq.  108.                                             ' 

ought  to  sue.  New    York,  —  Barlow   v.    Myers,  24 
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piJ:her  in  }iis  offipial  papacity  *  or  in  his  individual  capacity,  if  thje 
instrument  be  indorsed  in  blank  or  payable  to  bearer.* 

ActiQa  Ipr  AaQt)i«r'B  Bf^eflt.  —  I(  seems  that  a  personal  representa- 
tive may  maintain  an  action  on  negotiable  instruments  payable 
tq  his  testator  or  intestate,  though  the  beneficial  ownership  of 
such  instruments  is  in  another  person,  and  they  do  not  belong  to 
the  estate.' 


Hun  (N.  Y.)  286;  Patchen  v.  Wilson,  4 
Hill  (N.  Y.)  57. 

North  Carolina.  —  Blankenship  v. 
Hunt,  76  N.  Car.  377. 

South  Carolina,  —  Brooks  v.  Floyd,  2 
McCord  L.  (S.  Car.)  364. 

Tennessee,  —  Walker  v.  Galbreatb,  3 
Head  (Tenn.)  315. 

TVxaj.  —  Rider  v,  Duval,  28  Tex. 
622. 


an    action    thereon    after    his    death. 
Walker  v.  Galbreath,  3  Head  (Tenn.) 

315. 
1.  Gage    V.    Johnson,    20    Me.  437; 

Patchen  v.  Wilson,  4  Hill  (N.  Y.)  57; 

Brooks    V,    Floyd,    2    McCord    L.  (S. 

Car.)  364;    Baxter  v.  Buck,  10  Vt.  548; 

Murray  v.  East  India  Co.,  5  B.  &  Aid. 

204,  7  E.  C.  L.  66. 

Instmment  Exeeuted  After  Doath  of  Do- 


Vermont.  —  Baxter  v.  Buck,  10  Vt.  cedent.  —  In  Murray  r.  East  India  Co.. 

548.     Compare  Wheelock  v.  Wheelock,  5    B.  &  Aid.   204,    7    E.  C.  L.  66,  an 

5  Vt.  433.  agent  purchased  a  bill  of    exchange 

IVest  Virginia,  —  Keller  v,  McHuff-  with  money  belonging  to  his  principal, 

man,  15  W.  Va.  64.  and  indorsed  it  specially  to  the  princi- 

IVisconsiu,  —  Sanford   v,  McCreedy,  pal,  in  ignorance  of  the  latter's  death 

28  Wis.  103.  prior  to  such   transaction,  and  it  was 

England.  —  Murray    v.    East    India  held  that  the  administrator  of  the  prin- 

Co.,  5  B.  &  Aid.  204,   7  E.  C.   L.  66;  cipal  might  sue  thereon  in  his  official 


Bishop  V.  Curtis,  18  Q.  B.  878.  83  E.  C. 
L.  878,  21  L.  J.  Q.  B.  391.  17  Jur.  23. 

Payable  to  A,  "  Lawful  Attorney  of  B." 
—  An  administrator  of  A  may  sue  on  a 
note  payable  to  A,  *'  lawful  attorney 
of  B,"  after  the  death  of  A.  Austell  d. 
Rice,  s  Ga.  472. 

Joint  Note.  —  In  Russell  v.  Swan,  16 
Mass.  314,  it  was  held  that  an  action 
was  properly  brought  in  the  name  of 


capacity. 

d.  Ricard  v.  Harrison,  19  La.  Ann. 
181;  Gage  V,  Johnson,  20  Me.  437; 
Lucas  V.  Byrne,  35  Md.  485;  Holcomb 
V.  Beach,  112  Mass.  450;  Barlow  v, 
Myers,  24  Hun  (N.  Y.)  286;  Brooks  v, 
Floyd,  2  McCord  L.  (S.  Car.)  364; 
Rider  v.  Duval,  28  Tex.  622;  Sanford 
V.  McCreedy,  28  Wis.  103. 

A  Vote  Payable   to   the   Decedent  or 


the  executrix  of  one  of  the  joint  payees    Order,  and  Not  Indorsed,  must  be  sued 


of  a  note,  to  whom  the  other  payee  had 
indorsed  it. 

Beliyery  After  Death.  —  An  adminis- 
trator in  his  representative  capacity 
may  maintain  an  action  as  bearer  on  a 
note  payable  to  the  intestate  or  bearer, 
although  such  note  was  not  delivered 
until  after  the  death  of  the  intestate. 
Baxter  v.  Buck,  10  Vt.  548. 

Tranifto  by  Widow  of  Payee.  —  In  New 


on  by  the  administrator  or  executor 
in  his  representative  capacity.  Wood- 
bury V.  Woodbury,  47  N.  H.  11 ; 
Patchen  v,  Wilson,  4  Hill  (N.  Y.)  57. 

3.  Orr  V.  Thompson,  9  111.  451; 
Bates  V.  Kempton,  7  Gray  (Mass.)  382; 
Sigourney  v.  Severy,  4  Cush.  (Mass.) 
176;  Cooper  V.  Hayward,  (Minn.  1898) 
74  N.  W.  Rep.  152. 

Administrator  of  Beneficiary. —  It  was 


Jersey  an  action  at  law  lies  on  a  nego-    held  in  W'heelock  v.  W^heelock,  5  Vt. 


tiable  promissory  note  transferred  to 
the  holder  by  the  widow  of  the  payee, 
without  indorsement,  and  should  be 
brought  in  the  name  of  the  payee's 
representatives.  Nash  v.  Hogan,  45 
N.  J.  Eq.  108. 

Personal  Bepreeentative  of  Sonri^or.  — 
If  a  note  is  executed  to  two,  as  part- 


433,  that  on  a  note  payable  to  A  B, 
guardian  of  C  D,  an  action  must  be 
brought  in  the  name  of  A  B,  and  not 
in  the  name  of  the  administrator  of  C  D. 
Kotes  Payable  to  Sheriff.  —  It  was  held 
in  Pratt  v.  Carr,  46  Ind.  67,  that  where 
a  sheriff  was  ordered  to  sell  property 
attached   by   him,  and   take   notes  in 


ners  or  joint  payees,  upon  the  death  of  payment,   and   to   hold    the    proceeds 

one  the  legal  title  and  right  to  sue  on  subject  to  the  order  of  the  court,  and 

the  note  rests  in  the  survivor,  and  his  the  sheriflf  took  the  notes  payable  to 

personal  representatives  can  maintain  himself  personally,  his   administrator 
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HfviTor.  ^^  Wlicre,  peadiag  an  action  oci  a  negotiable  instru- 
ment, the  owner  dies,  the  action  may  be  revived  by  his  executor 
Of  administrator  in  his  own  name.* 

9«fiif»  'Bma^mc  or  AJndBiftntor,  ^ —  In  some  cases  a  foreign  execu- 
tor or  administrator  may  sue  in  his  own  name  on  promissory 
notes  belonging  to  the  estate;  in  others  the  action  should  be 
brought  in  his  representative  capacity.' 

U.  doavdiML  *^  On  a  negotiable  instrument  made  payable  to  a 
guardian,  the  guardian  may  maintain  an  action*  in  his  own 
name.* 

could  not  sue  QO  such  nous,  9S  they  C«.s„  g  769;  Wheelock  v.  Wbeelock,  $ 

were  payable  to  the  sheriff  merely  as  a  Vt.  433. 

traMee.  Sitar  Final  Settiammit  sad  MichArfft. 

h  BtadUy  P'  Grsvcs.  46  Ala.  277;  — If  a  note  is  made  payable  to  A.  as 

Biggs  V.    Williams,   66  N.    Car.   427;  guardian,  the  legal  title  is  prima /ade 

Godbold  V.  Meggison,  16  Ala.  141O1  in  in  A,,  and  he  will  be  entitleid  to  sue  00 

which  last  c^se  it  was  held  that  where  it,  notwithstanding  his  official   setde- 

a  note  given  to  one  as  guardian  issued  meot  and  discharge,  unless  it  be  shown 

on  in  his  name,  and  he  dies,  the  suit  that  he  has  parted  with  his  title,  or  that 

should  be  revived  in  the  name  of  his  payment  to  him  would  be  no  discharge 

administrator,  and  not  in  that  of  the  to  the  obligor.    Chacnbless  v,  Vick,  34 

minor,  or  of  a  guardian  subsequently  Miss.  109. 

appointed.  Afterward     TJiMmbtog     Mtfontj,  —  A 

In  Jiamb  of  Original  Flalntiff.  —  In  guardian  may  sue  on  an  instrument 
Bentley  v.  Dickson,  i  Ark.  165,  it  was  payable  to  himself  as  guardian,  not- 
held  that  if  the  plaintiff  dies  pending  withstanding  the  fact  that  before  the 
an  action  of  debt  on  a  promissory  action  is  brought,  or  while  it  is  pend- 
note,  the  action  may  be  revived  by  his  ing,  the  ward  attains  his  majority, 
executor  in  the  name  of  the  original  Gard  y.  Neff,  39  Ohio  St.  607;  Zachary 
plaintiff.  «/.  Gregory,  32  Tex.  452. 

Aisi|;snient   Pending    Suit.  —  It    was  Possesiion  KQt  Bssential.  —  Where  a 

held  in   Reynolds  v.  Quaely,  18  Kan.  note  was  given  and  made  payable  to 

361,  where  the  plaintiff  in  an  action  on  A.  as  guardian,  and  was  afterward,  ia 

a  note  assigned  it  while  suit  was  pend-  settlement,  delivered  to  the  husband  of 

ing  thereon,  and  afterwards  died,  that  the  ward,  without  indorsement,  it  was 

the  action  could  not  be  prosecuted  to  held  that  a  suit  upon  such  note  was 

final  judgment  in  the  name  of  the  ad-  properly  brought  in  the  name  of  the 

ministrator  of  the  plaintiff,  but  that  it  guardian,  to  the  use  of  the   husband 

should  have  been  revived  in  the  name  and  wife.     Mebaoe  v.  Me  bane,  66  N. 

of  the  assignee.  Car.  334. 

t.  See    article  Executors  and  Ad-  4.  Bradley  v.  Graves,  46  Ala,  277; 

MiNisTRATORs,  vol.  8.  pp.  700,  711.  Bingham  v,  Calvert,  13  Ark.  399;  Sain- 

Intnranoe    PoHoy.  —  In    Goodwin    v.  sevain   v.   Luce,   (Cal.    1894)  35    Pac. 

Jones,  3  Mass.  514,  It  was  held  that  a  Rep.    1033;    Baker  v,   Ormsby,   5  lU. 

foreign  administrator  could  not  bring  325;    Shepherd  v,  Evans,  9  Ind.   260; 

an  action  in  Afas sac husetts  on  a  policy  Cocke  v.  Rucks,  34  Miss.  105;  Zachary 

of  insurance.  v.  Gregory,  32  Tex.  452;    Ezell  v.  Ed- 

8.  Godbold  V.  Meggison,  16  Ala.  140;  wards,  2  Tex.  App.  Civ.  Cas.,  §  769. 

Bradley  v.  Graves,  46  Ala«  277;   Sain-  Under  Callfbmia  Code.  —  It  was  held 

sevain  v.  Luce.  (Cal.  1894)  3$  Pac.  Rep.  in  Sainsevain  v^  Luce,  (Cal.   1894)  35 

1033;     Baker   v,   Ormsby,   5  111.   325;  Pac.  Rep.  1033,  that  though  the  Code 

Shepherd  v.  Evans,  9  Ind.  260;  Cocke  of  California  prescribes  that  a  guardian 

V.  Rucks,  34  Miss,  105;    Chambless  v.  must  sue  in  the  name  of  his  ward,  an 

Vick,  34  Miss.  109;  Mebane  v.  Mebane,  action  may  be  maintained  on  a  not* 

66  N.  Car.  334;    Biggs  z/.  Williams,  66  payable  to  a  certain  person  described 

N.  Car.  A27;   Gard  v.  Neff,  39  Ohio  St.  as^'  guardian,**  unless  it  1&  shown  that 

607;  Zachary  v,  Gregory,  32  Tex.  452;  there  is  a  ward  or  trust  estate. 

Ezell  V,  Edw9,rds,  2  Tex.  App.   Civ.  Goardisn  a  Joint  Payee.  —  In  Ezell  v, 
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16.  Husband  and  Wifo  —  Aetion  1^  Ensbuid.  — On  instruments 
payable  to  a  married  woman,  at  least  at  common  law,  an  action 
may  be  maintained  by  the  husband  in  his  own  name/  and  this 
whether  the  instrument  was  executed  to  the  wife  before  her  mar- 
ri£^e  •  or  during  coverture.'  So,  on  an  instrument  payable  to 
bearer,  and  belonging  to  the  wife,  it  seems  that  the  husband  may 
sue,*  or  on  one  indorsed  in  blank.* 

Aetion  by  ^nofo.  —  At  common  law  a  married  woman  could  not 
maintain  an  action  in  her  own  name  on  negotiable  instruments 
payable  to  her.* 

17.  Drawer  —  Aetion  Againit  Aooeptor.  —  The  drawer  of  a  bill  of 
exchange  which  is  payable  to  his  own  order  or  which  has  been 
taken  up  by  him  may  maintain  an  action  thereon  against  the 
acceptor,^  and  such  an  action  may  be  maintained  without  an 

Edwards,  2  Tex.  App.  Civ.  Cas.,  §  769,  451;    Philliskirk  v,  Pluckwell,  2  M.  & 

it  was  held   that  on  a  note  payable  S.  393;  Howard  v.  Okes,  3  Exch.  136. 

jointly  to  a  guardian  and  her  ward,  the  Pretended  Marriage.  —  Where  a  man 

guardian  might  maintain  an  action  in  and  woman  cohabit  as  husband  and 

her  own  name.  wife,  under  a  pretended  marriage,  he 

Chiardlanship  Terminated.  —  The  legal  having  a  former  wife  living,  and  a  note 

title  to  the  note  being  in  the  plaintiff,  is  given  to  her  by  her  name  as  his 

as  guardian,  suit  may  be  brought  in  wife,   an   action   cannot  be  sustained 

his  name,  notwithstanding  his  guard-  thereon  in  his  name.     Cram  v.  Bum- 

ianship  may  have  lapsed.    Zachary  v.  ham,  5  Me.  213. 

Gregory,  32  Tex.  452.  4.  Fort  v.  Brunson,  2  Spears  L.  (S. 

Payable  to  Predeoeeeor.  —  A  guardian  Car.)  658. 

may  maintain  an  action   in   his  own  Contra.  —  Blackwood   v.    Brown,  32 

name   to  enforce   the  collection  of  a  Mich.  104,  where  the  action  was  on  a 

note  payable  to  his  predecessor,  '*  as  duebill,    not    negotiable;      Craige    v, 

guardian  '*   for  the  ward.     Cocke  v.  Tingle,  63  Ga.  274,  where  the  wife  was 

Rucks,  34  Miss.  105.  dead. 

1.  Alabama,  —  Hollifield   r.   Wilkin-  5.  Ahrens  v.  State  Bank,  3  S.  Car. 

son,  54  Ala.  275.  401. 

Illinois,  —  Young  v.  Ward,  21  111.  223.  6.  Kimbro  v,  Washington  First  Nat, 

Massachusetts,  —  Sutton    v,  Warren,  Bank,  i  MacArthur  (D.  C.)  61 ;    TuUis 

10  Met.  (Mass.)  451.  v,    Fridley,   9  Minn.  79;   Richards  v. 

South    Carolina,  —  Ahrens    v.   State  Richards,  2  B.  &  Ad.  447,  22  E.  C.  L. 

Bank,  3  S.  Car.  401;  Fort  v,  Brunson,  iig.     Compare    Corcoran    v,    Doll,    32 

2  Spears  L.  (S.  Car.)  658.  Cal.  83.     See  generally,  for  the  com- 

England.  —  M'Neilage  f.  Holloway,  mon-law   rule    and   effect  of  Married 

I  B.  a  Aid.  218;  Burrough  z/.  Moss,  10  Women's  Acts,  and  of  various  statu- 

B.  &  C.  558,  21  E.  C.  L.  128;  Phillis-  tory  and  code  provisions  relating  to 
kirk  V.  Pluckwell.  2  M.  &  S.  393;  How-  procedure,  article  Husband  and  Wife, 
ard  V.  Okes,  3  Exch.  136.  vol.  10,  p.  191. 

Oontra.  —  Blackwood   v.   Brown,   32  7.  Kinney  v.   Heald,   17    Ark.   397: 

Mich.  104.  Cooper  z/.  Jones,  79  Ga.  379;    Tltcomb 

Payable   to   Wife   or    Husband.  —  In  v.  Thomas,  5  Me.  282;    Kingman  v. 

Young  V.  Ward,  21  111.  223,  it  was  held  Hotaling,  25  Wend.  (N.  Y.)423;  Zebley 

that  on  a  note  payable  to  a  wife  or  her  v,  Voisin,  7  Pa.  St.  527;  Fahnestock  v. 

husband,    action  should    be    brought  Schoyer,  9  Watts  (Pa.)  102 ;  Coursin  v. 

either  in  the  name  of  the  husband,  or  Indite,  31  Pa.  St.  506;  Davis  v.  M'Con- 

by  the  husband  and  wife.  nell,  3  McLean  (U.  S.)  391 ;  Parminter 

8.  M'Neilage  v,  Holloway,  i  B.  &  v,  Symons,  4  Bro.  P.  C.  610,  i  Wils, 

Aid.  218;    Burrough  v.  Moss,  10  B.  &  185;  Louviere  v,  Laubray,  10  Mod.  36. 

C.  558,  21  E.  C.  L.  128.  For  Benefit  of  Assignee.  ~  It  was  held 
S.  Hollifield  v.   Wilkinson,   54  Ala.  in  Titcomb  v.  Thomas,  5  Me.  282,  that 

875;  Sutton  v.  Warren,  zo  Met.  (Mass.)    the  drawer  of  a  bill  of  exchange  might 
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indorsement  by  the  payee. ^ 

18.  FictitiooB  Payees  and  PlaintifEl  —  Initnunent  Payable  to  Fietitioiia 
PuTfon.  —  On  an  instrument  made  payable  to  a  non-existent  or 
fictitious  person,  an  action  may  be  maintained  in  the  name  of  any 
person.* 

Aotion  in  Kama  of  Fiotitions  Penoa.  —  It  seems  that,  in  some  states  at 
least,  an  action  on  a  negotiable  instrument  may  be  maintained  in 
the  name  of  a  fictitious  person.' 

10.  Transfer  Pending  Snit.  —  The  transfer  of  a  negotiable  instru- 
ment on  which  a  suit  is  pending  does  not  cause  a  dismissal  or 
abatement  of  such  action,  but  the  suit  may  continue  for  the 
benefit  of  the  transferee,*  and  even  when  there  is  a  payment  to 
the  plaintiff  pending  the  suit  by  some  person  not  primarily  liable, 
the  action  may  be  continued  for  the  benefit  of  the  person  so 

sue  ihe  acceptor  thereon  in  his  own  IsBtnunent  Difoounted  by  Another  than 
name  for  the  benefit  of  a  person  to  Payee.  —  Where  an  instrument  is  pay- 
whom  the  bill  had  been  assigned  by  able  to  a  certain  person,  but  never 
delivery,  without  indorsement;  and  in  comes  into  his  hands,  being  discounted 
Fahnesto:k  w  Schoyer,  9  Watts  (Pa.)  by  another  person,  it  has  been  held  in 
102,  the  same  was  held  of  a  bill  pay-  several  cases  that  the  latter  might  treat 
able  in  specific  articles  of  merchandise,  such  instrument  as  payable  to  a  ficti- 
in  which  case  it  was  held  that  the  tious  person  and  sue  thereon  accord- 
transferee  could  not  sue  the  acceptor  ingly.  Elliot  v.  Abbot,  12  N.  H.  549; 
in  his  own  name.  In  Beck  v.  Robley,  Hunt  v.  Aldrich,  27  N.  H.  31;  In  re 
I  H.  Bl.  89,  note  rt,  it  was  held  that  Pendleton  Hardware  Co.,  24  Oregon 
one  to  whom  a  drawer  of  a  bill  of  ex-  330. 

change  had  transferred  it  after  he  had  Payable  to  Order  of   Maker.  —  Notes 

taken  it  up  could  not  maintain  an  ac-  payable  to  the  order  of  the  maker  have 

lion  against  the  acceptor.  been   held,  under  the  N^ew  York  stat- 

1.  Cooper  V.  Jones,  79  Ga.  379;  King-  ute,  to  be  capable  of  being  sued  on  as 

man  7'.  Hotaling,  25  Wend.  (N.  Y.)  423;  though    payable  to    a    fictitious    per- 

Zebley  v.  Voisin,  7  Pa.  St.  527;  Coursin  son.     Plets  v.  Johnson,  3   Hill  (N.  Y.) 

V.  Ledlie,  31  Pa.  St.  506:  Parminter  v,  112. 

Symons,  4  Bro.  P.  C.  610,  i  Wils.  185.  Payable  to  Order  Only.  —  On  a  note 
But  see  Smith  v.  Bryan,  11  Ired.  L.  (N.  payable  **  to  order"  only,  no  payee 
Car.)  418;  Henneman  v.  Thomson,  8  S.  being  named,  an  action  may  be  main- 
Car.  115.  tained   by  any   holder,   as  on  a  note 

8.  Fa r (IS worth  z'.  Drake,  11  Ind.  loi;  payable  to  a  fictilious  person.     Davega 

Rogers  v.  Ware,  2  Neb.  29;    Foster  v.  v.  Moore.  3  McCord  L.  (S.  Car.)  482. 

Shattuck,  2  N.  H.  446;  Elliot  v.  Abbot,  3.  Lineker  v,  Ayeshford,  i  Cal.  78; 

12  N.  H.  549;  Hunt  V.  Aldrich,  27  N.  Epting  v.  Jones,  47  Ga.  622;  Ogilby  v, 

H.  31:  Plets  V.  Johnson,  3  Hill  (N.  Y.)  Wallace,  2  Hall  (N.  Y.)  553. 

112;    Central   Bank  v.  Lang,  i   Bosw.  Bill  of  Lading.  —  In  Lineker  z/.  Ayesh- 

(N.  Y.)  202;  In  re  Pendleton  Hardware  ford,  i  Cal.  78,  it  was  held  that  an  ac- 

Co..  24  Oregon  330;  Davega  v.  Moore,  tion    on   a   bill   of  lading   was   not   a 

3  McCord  L.  (S.  Car.)  482;    Smith  v.  negotiable  instrument  within  the  rule 

Clapp.    15   Pet.  (U.   SJ  125;   Collis  v,  permitting  actions  on  such  instruments 

Emett,  I  H.  Bl.  313;  Gibson  v,  Minet,  to  be  brought  in  the  names  of  fictitious 

I  H.  Bl    569.  persons. 

Payable  to  Person  Without  Interest. —  4.  Ivey  v.  Drake,  36  Ark.  228;  Key- 

In  Rogers  v.  Ware,  2  Neb.  29,  it  was  ser  v.  Shepherd,  2  Mackey  (D.  C.)  66; 

held  that  a  bill  payable  to  some  person  Williamson  v.  Allen,  2  Gill  &  J.  (Md.) 

who  had  no  interest  in  it  and  was  not  344;  Scott  v.  Metcalf,  13  Smed.  &  M.- 

intended    to    become    a    party    to    it,  (Miss.)  563;  Enston  v,  Friday,  2  Rich, 

whether  such   person    was   known   to  L.  (S.  Car.)  427;    Dowell  v.  Mills,  32 

exist  or  not,  was  to  be  deemed  payable  Tex.  440.     Contra^   Hall  v.  Gentry,  I 

to  a  fictilious  person.  A.  K.  Marsh.  (Ky.)  555. 
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paying.^  In  other  cases  it  has  been  held  that  the  transferee  might 
be  substituted  as  plaintiff  in  the  action,  and  the  action  continued.' 
Vn.  JoiVBSE  OF  Pabtibs  t^zvTiR  —  1.  Joint  Payees,  Indoneei^ 
pr  Aitigiieet.  ^^  Where  an  instrument  is  owned  by  two  or  more 
persons  as  payees,  indorsees,  or  assignees,  an  action  thereon  is 
properly  brought  in  the  names  of  all  of  them.' 


^ 


1.  Mechanics'    Bank  v.    Hazard,   13  Rordasnz  v.  Leach,  i  Stark.  446,  2  E. 
ohns.  (N.  Y.)  353:  Low  v.  Blodgett,  21  C  L.  172.    But  see  Machell  v,  Kinnear, 

.  H.  121.     But  see  Heighe  v.  Farm-  i  Stark.  499*  2  E.  C.  L.  191. 

ers'  Bank,  5  Har.  &  J   (Md.)  68,  where  Compare  Herrick  v,  Swomley,  56  Md. 

it  was  held  that  an  action  by  an  in-  439;    Howard   v.   Albany   Ins.  Co.,  3 

dorsee  to  annul  a  fraudulent  convey-  Den.    (N.    Y.)   301;    Ferriss  v.   North 

ance   made   by   the  maker  of  a  note,  American   F.   Ins.  Co.,  i   Hill  (N.  V.) 

coi|ld  not  be  continued  for  the  benefit  71;  Delano  v.  Jacoby,  96  Cal.  275. 

of  an   indorser,   who  paid  the   plaim  CaUa|#fftl   leeofity   te    Two    86v«r»l 

while  this  action  was  pending.  Debts.  —  In  Murray  v,  Judah,  6  Cow. 

2.  Ferry  v.  Page,  8  Iowa  455;  Fan-  (N.  Y.)  484,  it  was  held  that  though  a 
non  V.  Robinson,  10  Iowa  272;  Concord  check  was  transferred  to  two  persons 
Granite  Co.  v,  French,  3  Civ.  Pro.  Rep.  as  collateral  security  for  two  several 
(N.  Y.  C.  PI.)  445,  65  How.  Pr.  (N.  Y.)  debts  due  to  them  respectively,  one 
317,  affirming  3  Civ.  Pro.  Rep.  (N.  Y.)  56.  alone  might  sue  upon  it,  and  that  pos- 

3.  Alabama.  —  Hanna  v.  Ingram,  93  session  by  him  was  prima  facie  evi- 
Ala.  482.  Compare  Huntley  v.  Lang,  5  dence  that  the  other  had  transferred 
Port.  (Ala.)  154,  his  interest  to  him. 

Arkansas,  —  Gell   v.  Snow,  84  Ark.  Hott  Fayable  U  A  or  B.  —  It  was  held 

554.  in  Willoughby  v.  Willoughby,  5  N.  H. 

Colorado,  —  Davis  v,  Wannamaker,  2  244,  that  on  a  promissory  note  payable 

Colo.  637.  to  A  or  B,  they  must  sue  jointly,  as 

Connecticut,  —  Hunt  v.  Pierpont,  27  such  a  note  is  evidence  of  a  joint  con- 
Conn.  305.  tract.     See  also  Westgate  v.  Healy,  4 

IlHnois.  —  Miller  v.    Bledsoe,  2    111,  R.  I.  523.     But  in  Ellis  v,  McLemoor, 

530.  I   Bailey  L.  (S.  Car.)  13,   it  was  held 

iQwa.  —  McNamee  v,  Carptenter,  56  that  an  fiction  might  be  maintained  on 

Iowa  276.  such  an  instrument  by  either  A  or  B, 

Kansas,  —  St^uffer  v.  Doty,  2  Kan.  the  note  being  construed  as  a  several 

A  pp.  149.     But  see  Swenson  v,  Moline  contract,  and  not  as  one  that  is  joint 

Plow  Co.,  14  Kan.  387.  and  several. 

Massachusetts,  —  Flint     v,     Flint,    6  DuebilL  —  In  Hunt   v.   Pierpont,  27 

Allen  (Mass.)  34.  Conn.  305,  it  was  held  that  a  duebill 

Mississippi.  —  Morris    v.    Hillery,   7  originally  due  to  the  plaintiff  and  an- 

How.  (Miss.)  61.  other    person,   and    subsequently   as- 

Nevf    Hampshire,  —  Willoughby    v,  signed  to  the  plaintiff,  must  be  sued 

Willoughby,  5  N.  H.  244.  upon  by  the  plaintiff  in  the  names  of 

Ohio.  —  Pugh  V.  HoUiday,  3  Ohio  St.  the  parties  to  whom  it  was  payable, 

285.  the  court  saying:     V  In  this  respect  il 

Rhode  Island.  —  Westgate  v.  Healy,  was  like  a  non- negotiable  note  in  the 

4  R.  I.  523.  hands  of  an  assignee.     He  could  only 

South  Carolina.  —  Ellis  v.  McLemoor,  sue  it  in  the  name  of  the  promisee,  but 

1  Bailey  L.  (S.  Car.)  13.  the  surrendering  it  to  the  maker,  on  his 

Tennessee.  —  Wright    v.    McLemore,  promise  to  pay  the  amount,  or  on  an 

10  Yerg.  (Tenn.)  235;  Neely  v.  Morris,  agreement  to  charge  it  on  book,  would 

2  Head  (Tenn.)  595.  give  a  right  of  action  to  the  assignee 

Texas. — Avery    v.    Popper,     (Tex.  in  his  own  name." 

Civ.  App.  1895)  34  S.  W.  Rep.  325.  Joint  and  loTeral  Hote.  —  It  was  held 

Vermont.  —  Spencer    v.    Dearth,   43  in    Regan  v.  Jones,   i  Wyoming  210, 

Vt.  98.  that  on  a  joint  and  several  note  pay- 

IVisconsin.  —  School  Districts  v,  Ed-  able  to  the  order  of  the  plaintiff  and 

wards,  46  Wis.  150.  another  party,  and  by  such  person  in- 

Engktnd.  —  Ord  v.  Portal,  3  Campb.  dorsed    to  the   plaintiff,    the    plaintiff 

339;  Guidon  v,  Robso|i,  s  Campb.  302;  could  sue  alone  on  the  note. 
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tcqryiTor.  t^  Where  a  negqtis^blfi  instrument  is  payable  tp  several 

BBjs^fi&t  to  C^  Io)]4  ^7^.  —  Two  or  Qtyiral   iohool   SiitriAti,    for   whose 

three  joint  payees  of  a  promissory  note  benefit  a    town    treasurer  has  turne4 

may   maintain   an   action  against  the  over    a     duebill    given   for    drainage 

maker  for  their  interests  in  the  note,  funds    regularly    determined    by    the 

■where  the  maker  has  paid  the  other  town  supervisors  to  be  applied  to  the 

payee   his   proportion.     Donaldson    v.  support  of  common   schools   in   their 

Dow,  5  Dane's  Abr.  452.  town,    can    maintain    a    joint    action 

VegligenoeiaColiooting.  —  It  was  held  fhereon     against     the    makers,    even 

in  Soule  v.  Mogg,  35  Hun  (N.  Y.)  79,  though  the  proportions  in  which  they 

that  where  an  agent  to  whom  a  check  ^re  entitled  to  the  money  ar^  unascer-: 

was  indorsed  for  collection  had  been  so  tained  and  uneaual.     School  Districts 

negligent  (hat  the  check  became  worth-  v,  Edwards,  46  Wis.  150. 

less,  one  of  several  owners  of  the  check  FtrtOjUrt  Vot  ITaxn^  in  Vott.  —  In  an 

might  sue  for  his  interest  without  join-  action  by  partners  upon  a  promissory 

Ing  the  co-owners.  note,  payable  to  one  and  company,  it 

firm  or  Partner.  —  Where  a  note  is  should  be  proved  that  all  joining  as 

made  payable  to  one  member  of  a  firm,  plaintiffs  were  partners  with  the  one 

when  the  consideration  is  monkey  ad-  named  in  the  note  at  the  time  it  was 

vanced  by  the  §rm,  the  payee  can  sue  executed.     Hunley   v.    Lang,    5    Port, 

thereon  without  joining  his  copartners.  (Ala.)  154. 

Mynderse  v.  Snook,  T  Lans.  (N.  Y.)  488.  Member  of  Two  Firms.  —  Under  a  stat- 

T^^urfer  ff  Intarflf^  pf  Qne  Joint  Fatoo.  ute  of  Mississippi  declaring  all  notes 

—  An  action  may  be  maintained  in  the  joint  and  several,  a  member  of  a  firm 

names  of  the  joint  payees  of  an  instru-  may  be  a  coplaintiff   in   a  suit  on  a 

ment,  although  onf  of  them  has  as-  promisisory  note  against  another  firm, 

signed  his  interest  therein.     Hanna  v.  of  which  he  is  a  p^irtner,  providing  he 

Ingram,  93  Ala.  482;  Miller  z^.  Bledsoe,  is  not  also  joined  in  the  action  as  de- 

2  III.  530.     But  see  Kerriss  v.  North  fend^nt.     Morris  v.  Hillery,  7    How. 

American  F.  Ins.  Co.,  i  Hill  (N.  V.)  (Miss.)  61.                           ^ 

71 ;  Howard  v.  Albany  Ins.  Co.,  3  Den.  X^do]:ipQiont  in  Blank.  —  On  an  instru- 

(N.  Y.)  301.  ment  indorsed  in  blank,  two  or  more 

Where  one  of  two  persons  to  whom  persons  may  be  joined  as  plaintiffs,  al- 

an  instrument  is  payable  assigns  all  though  they  are  not  owners  of  the  in- 

his  interest  therein  to  the  other,  the  strument  as  partners.     Neely  v.  Morris, 

holder  may  sue  thereon  alone.     Jones  2  Head  (Tenn.)  595;    Ord  v.  Portal,  3 

V,  Hawkins,  17  Ind.  550;  Smith  v.  Old-  Campb.    239;     Rordasnz    v.   Leach,    i 

ham,  5  Mo.  483;    Smith  v.  Gregory,  75  Stark.  446,  2  E.  C.  L.  172. 

Mo.  121;    Malley  v,  Weinman,  48  Vt.  Transfer  hy  bankrupt.  —  Where  one  of 

180;  Regan  v.  Jones,  i  Wyoming  210.  the  payees  of  a  promissory  note  trans- 

^fnsal  to  Join.  —  Where  a  note  is  fers  his  interest  therein,  and  subse- 
made  payable  to  two  or  more  persons  quently  becomes  a  bankrupt,  he  may 
jointly,  the  payees  must  join  in  an  ac-  properly  be  joined  as  a  plaintiff  in  an 
tion  thereon  unless  one  or  more  of  action  on  such  instrument  by  the  other 
them  refuse  so  to  join,  in  which  case  payees,  but  when  he  becomes  bankrupt 
those  refusing  may  be  made  defend-  without  having  transferred  his  inter- 
ants.  McNamee  v.  Carpenter,  56  Iowa  est,  his  assignee  in  bankruptcy  must 
276.  be  joined.     Pugh  v.  Holliday,  3  Ohio 

Fayahlo  to  Be^er.  —  The  fact  that  an  St.  285. 
instrument  is  payable  to  certain  per-  One  in  the  Kama  of  All.  —  In  Wright 
sons  jointly,  or  bearer,  does  not  entitle  v.  McLemore,  lo  Yerg.  (Tenn.)  235,  it 
one  of  the  payees  to  sue  thereon  in  his  was  held  that  on  an  instrument  pay- 
own  name  alone.  McNamee  v.  Car-  able  to  several  jointly,  one  of  the  joint 
penter,  56  Iowa  276.  payees  or  his  assignee  might  maintain 

Assignoot  of  Pi^  of  a  IToto  may  join  an  action  in  the  name  of  all  the  payees 

in  an  action  thereon,  Flint  v.  Flint.  6  without  their  consent. 

Allen  (Mass.)  34;    Avery  v.    Popper,  Joint  and  Beyoral  Fromisori  on  a  note 

(Tex.   Civ.  App.   1895)  34  S.  W.  Rep.  may  join  in  an  action  of  trover  for  the 

325;    although  their  interests  are  not  note  when  they  have  paid  it,  and  the 

equal,  Stauffer  v.  Doty,  2  Kan.  App.  defendant  refused  to  give  it  up.     Spen« 

Z4gt.  cer  v.  Dearth,  43  Vt.  98. 
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persons  jointly,  on  the  death  of  one  or  more  of  them  the  surviv- 
ors may  sue  thereon  alone.* 

2.  Transferrer  and  Transferee.  —  The  transferrer  of  an  instrument 
need  not  be  joined  in  an  action  thereon  by  the  transferee,*  but 
where  the  transfer  is  insufficient  to  pass  the  legal  title  to  the 
transferee  it  seems  necessary  to  join  the  transferrer  as  a  party 
plaintiff,*  as  where  the  transfer  is  by  parol,**  or  where  only  a 
portion  of  the  instrument  is  transferred.*  When  an  accepted 
bill  has  been  taken  up  by  the  drawer,  he  may  sue  thereon  with- 
out joining  subsequent  parties.* 

3.  Beneficial  Owner.  —  In  an  action  by  a  person  holding  the 
legal  title  to  a  negotiable  instrument,  the  beneficial  owner  of  such 
instrument  need  not  be  joined  as  a  coplaintiff,'^  and  so  the  holder 
of  the  legal  title  may  sue  alone  on  an  instrument  in  which  there 
are  other  persons  interested  with  him,®  and  one  member  of  a  firm 
need  not  join  his  copartner  in  an  action  on  an  instrument  pay- 
able to  him,  though  really  the  property  of  the  firm.* 

1.  Alabama. — Waldrop  v.  Pearson.  716,  12  Ky.  L.  Rep.  54;  Harding  v, 
42  Ala.  636.  Cobb,  47  Miss.  599;    Smith  v.  Walker, 

Arkansas.  —  Roane     v.    Laflferty,     5  Smed.  &  M.  Ch.  (Miss.)  432.     But  see 

Ark.  465;    Conway  v.  Roane,  10  Ark.  Heartman  v.  Franks,  36  Ark.  501. 

242.     But  see  Robinson   v.  Denton,  6  4,  Perry  v.  Seitz,  2  Duv.  (Ky.)  122; 

Ark.  283.  Gill  v.  Johnson,  i  Mete.  (Ky.)  649. 

Indiana.  —  Musselman    v.    Cravens,  6.  Miller  r.  Bledsoe,  2  111.  530. 

47  Ind.  I.  6.  Miller  v.  Henshaw,  4  Dana  (Ky.) 

Alississippi.  —  Allen  v.  Tate,  58  Miss.  325.     But  see  Ohio  Thresher,  etc.,  Co. 

585.  V.  Hensel,  9  Ind.  App.  328;    Adair  v. 

But  see  Hansell  v.  Gregg,  7  Tex.  223.  Caldwell,  i  A.  K.  Marsh.  (Ky.)  55. 

2.  St.  Louis,  etc.,  R.  Co.  v.  Camden  7.  Stoll  v.  Sheldon,  13  Neb.  207; 
Bank,  47  Ark.  541;  Abshire  v,  Corey,  Nelson  v.  Eaton,  26  N.  Y.  410,  16  Abb. 
113  Ind.  484;  Swenson  v.  Moline  Plow  Pr.  (N.  Y.)  113,  15  How.  Pr.  (N.  Y.  Su- 
Co.,  14  Kan.  387;  True  v.  Triplett,  4  preme  Ct.)  305,  reversing  7  Abb.  Pr. 
Mete.  (Ky.)  57;  Leacock  v.  Hall,  13  B.  (N.  Y.)305;  Davidson  v.  Elms,  67  N. 
Mon.  (Ky.)  21T;  Castner  t/.  Austin,  2  Car.  228;  Wilson  «/.  Lexington  Bank, 
Minn.  44;  White  v.  Phelps,  14  Minn.  72  N.  Car.  621;  Humphreys  v.  Pearce, 
27;  Harding  v.  Cobb,  47  Miss.  599;  i  Duv.  (Ky.)  237;  Carpenter  v.  Miles, 
Gudgerz/.  Baird,66  N.  Car.  438;  Curtis  17  B.  Mon.  (Ky.)  598.  But  compare 
V.  Mohr,  18  Wis.  615.  Northborough  v.  Wood,  142  Mass.  551; 

No  Written  Assignment.  —  In  St.  Central  City  First  Nat.  Bank  ».  Hum- 
Louis,  etc.,  R.  Co.  V.  Camden  Bank,  mel,  14  Colo.  259. 
47  Ark.  541,  it  was  held  that  the  as-  Tmsteea  Not  Necessary  Parties.  —  lo 
signee  of  a  written  acknowledgment  of  Rice  v.  Savery,  22  Iowa  470,  it  was 
debt  need  not  be  joined  as  a  party  held  that  trustees  need  not  be  joined  as 
plaintiff,  although  he  had  transferred  plaintiffs  in  an  action  by  the  real  par- 
it  without  a  written  assignment.  ties  in  interest. 

Proper  Parties.—  In    Palmer  v.    Mt.  8.  Curtis  v.   Sprague,    51   Cal.   239; 

Sterling  Nat.    Bank,  (Ky.  1892)  18  S.  Speelman  v.  Culbertson,  15   Ind.  441; 

W.    Rep.    234,    it   was    held    that    the  Scantlin  v.  Allison,  12  Kan.  85;    Low- 

pledgor   of  a  note  might  properly  be  ney  v.  Perhani,  20  Me.  235;    Crew  v, 

joined   in    an    action    thereon   by  the  Breed,  10  Met.  (Mass.)  569;  Rosemond 

pledgee.  v.  Graham,  54  Minn.  323;  Mynderse  v. 

8.  Miller  t;.  Bledsoe,  2  111.  530;  Farns-  Snook,  53  Barb.  (N.  Y.)  234. 

worth  V.  Drake,  11  Ind.  103;  Perry  v.  9.  Wolcott  v.  Standley,  62  Ind.  198; 

Seitz,  2  Duv.  (Ky.)  122;    Gill  v.  John-  Weaver    v.    Bromley,    65    Mich.   212; 

son,  I  Mete.  (Ky.)  649.     Contra,  Rog^rQ  Lundberg    v.    Northwestern    Elevator 

V,  Cassidy,  (Ky.   1890)  13  S.  W.  Rep.  Co.,  42  Minn.  37;    Burbank  v.  Beach, 
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4.  Hiuband  and  Wife.  —  The  husband  need  not  be  joined  as  a 
coplaintiff  in  an  action  by  the  wife  on  a  negotiable  instrument 
which  is  her  separate  property,*  but  on  instruments  payable  to 
the  wife  the  husband  may  in  some  cases  join  with  the  wife,*  or 
the  husband  may  sue  alone  without  joining  the  wife.' 

6.  Action  for  Contribution.  —  Two  or  more  persons,  who  have 
been  compelled  to  take  up  a  negotiable  instrument  on  which  they 
are  not  primarily  liable,  may  join  in  an  action  against  a  person 
liable  over  to  them,  when  in  taking  up  the  instrument  they  made 
the  payment  out  of  a  joint  fund,*  but  where  the  payment  by  the 
sureties  is  not  joint,  they  cannot  maintain  a  joint  action.* 

Ym.  Paxties  Deteitbavt  —  1.  Generally.  —  The  rules  of  legal 
liability  on  negotiable  instruments  determine  the  persons  to  be 
made  defendants  in  actions  to  enforce  such  liability.  The  person 
to  be  sued  is,  of  course,  the  person  upon  whom  the  liability  to 
the  plaintiff  rests.* 

2.  Joinder  of  Parties  Defendant — a.  In  General.  — The  mat- 
ter of  joining  parties  defendant  in  actions  upon  negotiable  paper 

15  Barb.  (N.  Y.)  326;  Wfaitlock  v.  Mc-  ered,  whether  ii  be  the  whole  or  only  a 
Kechnie,  i  Bosw.  (N.  Y.)  427;  Bawden  part  of  the  sum  jointly  paid  by  both. 
V,  Howell.  3  M.  &  G.  638,  42  E.  C.  L.     Doolittle  v.    Dwight,    2    Met.  (Mass.) 

333.  561. 

I.Carter    v.   Owens,   41    Ala.    217;  And  in  Chandler  v.  Brainard,  14  Pick. 

Corcoran  v.  Doll,  32  Cal.  83.  (Mass.)  285,  it  was  held  that  where  a 

2.  Corcoran    v,    Doll,    32    Cal.    83;  note  made  by  fourteen  promisors  was 

Young  V.  Ward,  21  111.  223;  Pickrell  v,  taken  up  by  four  of  them,  who  gave  in 

Jerauld,  i  Ind.  App.  10;  Philliskirk  </.  satisfaction  thereof  their  own  joint  and 

Pluck  well,  2  M.  ^  S.  393.     See  gener-  several  note,  this  was  such  a  payment 

ally  article  Husband  and  Wife,  vol.  as  would  entitle  the  four  to  maintain 

10,  p.  iqi.  an  action  for  contribution  against  a  co- 

8.  Young    V.    Ward,    21     111.     223;  promisor  on  the  first  note. 

M'Neilage  v.  Holloway.  i  B.  &  Aid.  Executor   of    Surety. —  In    Gould    v. 

2x8;  Burrough  t/.  Moss,  10  B.  &  C.  558,  Gould,  8  Cow.   (N.  Y.)  168,  a  surety 

21  E.  C.  L.  128.  and  his  partner  who  was  the  executor 

4.  Dussol  V.  Bruguiere,  50  Cal.  456;  of  a  cosurety  paid  the  debt  out  of  part- 
Ross  u.  Allen,  67  III.  317;  Clapp  v.  nership  funds,  yet  it  was  held  that  they 
Rice,  15  Gray  (Mass.)  557;  Chandler  v,  should  sever  in  suing  the  principal. 
Brainard,  14  Pick.  (Mass.)  285;  Doolittle  Frandulent  Conoealment  of  Property.  — 
V.  D wight,  2  Met.  (Mass.)  561;  Pearson  It  was  held  in  Bunker  v.  Tufts,  55  Me. 
V.  Parker.  3  N.  H.  366;  Whipple  v.  i8o,  that  a  joint  action  could  not  be 
Briggs,  28  Vt.  65;  Prescott  v.  Newell,  maintained  by  persons  severally  sign- 
39  Vt.  82;  Osborne  v.  Harper,  5  East  ing  as  sureties,  against  their  principal, 
225.  for  a   fraudulent  transfer  or  conceal- 

Fayment  by  Joint  and  BoToral  Kote.  —  ment  of  property,  although  they  had 
Cosureties  who  pay  the  debt  of  their  subsequently  given  a  joint  note  to  the 
principal  by  giving  their  own  joint  and  payee  of  the  original  note, 
several  promissory  note,  are  not  en-  S.  Dussol  v.  Bruguiere,  50  Cal.  456; 
titled  to  several  actions  against  him  Ross  v.  Allen,  67  111.  317;  Lombard  v. 
for  reimbursement.  Yet  if  one  of  the  Cobb,  14  Me.  222;  Gould  v,  Gould,  S 
sureties  sues  alone  for  reimbursement,  Cow.  (N.  Y.)  168;  Doremus  v.  Selden, 
and  the  principal  does  not  take  advan-  19  Johns.  (N.  Y.)  213;  Prescott  v.  Ncw- 
tage  of  the  nonjoinder  of  the  other,  but  ell,  39  Vt.  82.  Compare  Low  v.  Cope- 
suffers  the  action  to  proceed,  and  pays  stake,  3  C.  &  P.  300,  14  E.  C.  L.  316. 
the  sum  which  is  recovered  against  6.  See  for  the  liability  of  parties  title 
him,  such  surety  is  liable  to  his  co-  ^///j<z«</ A^^^/^'j,  3  Am.  and  Eng.  Encyc, 
surety  for  half  the  amount  so  recov-  of  Law  (2d  ed.),  p.  469. 
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is  now  very  generally  regulated  by  statute.  In  some  states  the 
rule  is  that  all  persons  may  be  joined  as  parties  defendant  who 
are  liable  to  the  holder  of  the  instrument,  or  who  are  adversely 

interested  to   him.^     In  some  states,,  also,    there  are  statutes 

requiring  alt  such  parties  to  be  joined  in  one  action.'  In  other 
states  the  rule  seems  to  be  to  permit  any  or  all  the  parties  liable 
to  the  holder  to  be  joined  as  defendants,  that  is,  to  permit  the 
holder  to  join  as  defendants  any  number  though  less  than  all.' 

1.  Richardson  v.  White,  R.  M.  Moore  t'.lCnox,  46  Miss.  602;  Stiles  v. 
Charlt.  (Ga.)  53;  Kelsey  v.  Bradbury,  Inman,  55  Miss.  469;  Gwin  v.  Mande- 
21  Barb.  (N.  Y.)  531;  Sawyer  v.  Cham-  ville,  9  Smed.  &  M.  (Miss.)  320;  LiUard 
bers,  II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  v.  Planters*  Bank,  3  How,  (Miss.)  78. 
no;  Osborn  v.  McClelland,  43  Ohio  How  Objection  Baisod. —  Under  a 
St.  284;  Sharpe  v.  Fowlkes,  7  Humph,  statute  requiring  all  resident  parties  to 
(Tenn.)  512;  Woods  v.  Ridley,  11  a  negotiable  instrument  to  be  sued  to- 
Humph.  (Tenn.)  194:  Willis  v.  Willis,  gether,  if  it  appears  on  the  face  of  the 
42  W.  Va.  522.  But  see  Neal  v.  Pen-  declaration  that  any  such  party  has 
nington,  65  III.  App.  68,  where  it  was  been  omitted,  the  fault  may  be  taken 
held  that  the  Illinois  statute  of  1895,  advantage  of  by  demurrer,  but  if  it 
providing  for  a  judgment  against  all  does  not  ao  appear  it  can  only  be  taken 
of  several  defendants,  jointly  liable,  advantage  of  by  plea  in  abatement. 
whether  served  or  not,  enforceable  The  objection  that  all  resident  parties 
against  their  joint  properly  and  the  are  not  joined  cannot  be  raised  after 
several-  property  of  those  served^  could  trial  and  judgment.  Stiles  v.  laman, 
not  be  extended  to  the  separate  prop-  55  Miss.  469. 

erty  of  the  parties  not  served.  Conyenloa  of  Hoto.  —  In  Gregory  v. 

Effect   on    Liability.  —  In    Willis    v.  Stetson,  133  U.  S.  579,  and  Gregory  v. 

Willis,  42  W.  Va.  522,  it  was  held  that  Swift,  39  Fed.   Rep.   708,  it  was   held 

no  change  in  the  liability  of  the  parties  that  where  an  action  is  brought  for  the 

to  a  negotiable  instrument  was  made  conversion  of  a  note  in  violation  of  a 

by    a    statute   permitting    all    parties  contract,  by  which  it  had  been  agreed 

liable  on  such  an  instrument  to  be  sued  that  the  note  should  be  held  "  subject 

jointly;  and  in  Kelsey  v,  Bradbury,  21  to  the  joint  order  and  direction  "  of 

Barb.  (N.   Y.)  531,  it  was  held  that  a  certain  named  attorneys  of  the  persons 

similar    statute    did   not    make    such  claiming  such  note,  the  other  claimant 

parties  joint  debtors,  but  merely  gave  a  and  his  attorneys  are  necessary  parties. 

joint  remedy  against  them,  and  that,  8.  See  Abercrombie  r.  Knox,  3  Ala. 

therefore,    if  one   of  such  defendants  728;    Walker  v.   Walker,    7   Ark.  542; 

pays    a    judgment   recovered   against  Morrison  v.  Fishel,  64  Ind.  177;  Payne 

them,  he  still  has  a  remedy  against  his  v.  Albany  City  Nat.  Bank,  3  Ind.  App. 

codefendants,   the  same   as  he  would  214;     Page     v.    Snow,     18    Mo.     126; 

have  in  the  absence  of  such  statute.  Crutcher  v.  Bedford,  8  Humph.  (Tenn.) 

Primary    and    Secondary    Liability.  -  405;  Burdette  v.  Bartletl,  95  U.  S.  637; 

Vndcr  Mississippi  Xnnoi,  Code,  §3576,  Rules  of  Practice,  58  Conn.  561. 

an  action  cannot  be  maintained  on  a  One  Satlifaotion.  —  Only  one  satisfac- 

bill   of  exchange  or  promissory  note  tion  can  be  had  by  the  holder  of  a  bill 

which  has  been  indorsed,  against  any  of  exchange,  though  he  may  be  entitled 

one  secondarily  liable  thereon,  without  to  sue  any   or  all    the    parties   to   it. 

joining  in  the  action  the  persons  resid-  Abercrombie  r/.  Knox,  3  Ala.  728. 

ing   in   the  state   who    are    primarily  Canse  of  Action  Mnst  Be  Comidete. — 

liable.    Crump  z'.Wooten,  41  Miss.  611.  Where  the  cause  of  action  against  one 

But  this  provision  is  for  the  benefit  of  party  to  a  negotiable  instrument  is  not 

those  secondarily  liable,  and  the  per-  complete   until  after   suit   is   brought 

sons  primarily  liable  cannot  object  to  against  another,  such  person  cannot  be 

the    nonjoinder   of  those   secondarily  joined  as  a  defendant  before  the  steps 

liable.       Hamilton    v.    Catchings,    58  which  are  necessary  to  perfect  his  lia- 

Miss.  92.  bility    have    been    taken.       Rules    of 

2.  See   Kimball   v,   Connor,  3   Kan.  Practice,  58  Conn.  561. 

415;    Crump  V.  Wooten,  41  Miss.  611;  One  Suit  at  a  Term.  —  In  Morrison  v. 
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The  statntes  in  the  jurisdiction  where  the  suit  is  brought  should 
be  consulted. 

^.  Two  OR  More  Makers — {i)  Joint  Makers^ — Joint 
makers  of  a  promissory  note  may  of  course  be  joined  as  defend- 
ants in  an  action  thereon.*  In  some  states,  however,  the  joinder 
of  the  joint  makers  is  compulsory,'  while  in  others  statutes  per- 
mit an  action  on  a  joint  negotiable  instrument  to  be  birougbt 
against  any  one  or  more  of  the  joint  makers.* 

(2)  Persons  Severally  Liable.  —  In  some  states  there  arc  stat- 
utes permitting  the  joinder,  in  actions  on  negotiable  instruments, 
of  persons  whose  liability  is  several."* 

Fishel,  64  Ind.   177^  it  was  held  that  words:    "  I  guarantee,  the  fulfilment 

under  the    Indiana    statutes   then    in  of  the  within  contract;''  it  was  held 

force,  though  the  holder  of  a  negoti-  that  the  instrument,  with  its  indorse- 

able  note  might  sue  one  or  more  of  the  ment,  was  a  joint  contract,  and  that  the 

parties  liable  to  him  thereon,  he  could  parties  might  be  sued  jointly  upon  it. 

bring  but  one  suit  on  such  instrument  Gale  v.  Van  Arman,  18  Ohio  336. 

at  the  same  term  of  courL  SeaUng  by  One  Only.  —  In  Oldham  v. 

1.  Caslle  V.  Candee,  16  Conn.  333;  Hunt,  4  Humph.  (Tenn.)  332,  it  was 

Harvard  Pub.  Co.  v.  Benjamin,  84  Md.  held  that  at  common  law  a  joint  action 

333>  which  was  a  case  under  a  statute  of  debt  would  He   against   the    joint 

permitting   the  joinder  of  a  husband  okakers  of  an  instrument  for  the  pay* 

and  wife  in  an  action  on  a  note  exe-  meat  of  money,  though  one  of  them 

cuted  by    them  jointly;    Hey  wood   v,  annexed  bis  seal  to  it  and  the  other  did 

Wingatc,  14  N.  H.  73;  Mitchell  v.  Ov  not. 

trom,   a   Hill  (K.   Y.)  520;    Bright  zr.  Payee  One  of  Maken.  —  In  Hey  wood 

Carpenter,  9  Ohio  139;    Gale  v.  Van  v,  Wingate,  14  N.  H.  73,  it  was  held 

Arman,  18  Ohio  336;  Oldham  v.  Hunt,  that  the  payee  of   a  promissory  note 

4    Humph.   (Tenn.)    332;    Merchants,  signed  by  himself  and  others,  could 

etc.,  Bank  v,  Evans,  9  W.  Va.  373.  not  maintain  an  action  thereon  against 

Psrtnon.  —  In    Kinsman    v.    Castle-  such  joint  makers,  though  an  indorsee 

man,  i  T.   B.  Mon.  (ICy.)  210,  it  was  of    such    payee    might    join    all    the 

held  that  in  an  action  by  petition  and  makers  as  defendants, 

summons,  on  a  note  signed  with   the  3.  See   the  statutes  of  the   various 

name  of  a  firm  all  the  partners  might  states;    and  for  a  full   discussion  of 

be  joined  as  defendants.  joinder  of  parties  defendant  where  the 

Partner  Who  Is  a  Cofayee,  —  In  Mor-  contract  is  joint,  see  article  Parties. 

ris  V,  Hillery,  7  How.  (Miss.)  61,  it  was  8.  Willis  v.  Neal,  39  Ala.  464;  Whit^ 

held  that  a  partner  in  a  firm  executing  tenhall  v.  Korber,  12  Kan.  6i3;  Crump 

a  note  who  is  also  a  member  of  the  v.  Wooten,  41  Miss.  611;  Thompson  v, 

payee  firm   could  not,  under  the  Mis-  Planters'  Bank,  2  Smed.  &  M.  (Miss.) 

sissippi  statute  making  all  promissory  476.     See  generallv  article  Parties. 

notes  joint  and  several,  be  joined  as  a  4.  Loustalot  r.  Calkins,  120  Cal.  688; 

defendant   when  he   was  joined  as  a  Burgoyne   v.  Ohio  L.  Ins.,  etc.,  Co.,  5 

plaintiff.  Ohio  St.  586;  Fuller  v,  Morse,  4  Gray 

Stranger  Indoning  inBUnk.  —  Where  (Mass.)  294;  Wilde  v.  Haycraft,  2  Duv. 

a  strang^er   to  a   promissory   note  in-  (Ky.)  309,  where  it  was   held  that  a 

dorses  it  in  blank  at  the  time  of  mak-  joint    action     might     be     maintained 

ing  it,  the  payee  of  the  note  may  sue  against    the   several    promisors    in   a 

him  with  the  maker  as  a  joint  maker  contract  for  the  payment  by  each  of 

of  the  note,  and  he  is  entitled  to  the  one  hundred  dollars;  but  in  M' Bean  v. 

privileges  of  a  surety.     Castle  v.  Can-  Todd,  2  Bibb  (Ky.)  320,  in  an  action 

dee,  16  Conn.  223;  Bright  z^.  Carpenter,  upon  a  note  by  several,  for  a  sum  to 

9  Ohio  139.  be  paid  in  specific  and    unequal  pro- 

Straager     ChuuraatMiBg     Payment.  -^  portions,  it  was  held  that  the  promts- 

Where  a  stranger  to  a  note  payable  in  ors  could  not  be  joined  as  defendants; 

clocks,  at   the  time   of  the  execution  and  in  Chipman  t/.  Morrill,  20  Cal.  131, 

wrote  upon  the  back  and  signed  these  it  was  held  that  a  surety  paying  a  debt 
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(3)  Joint  and  Several  Makers  —  One  er  All.  —  On  a  joint  and 
several  note,  the  rule  in  most  states  is  that  an  action  thereon  may 
be  against  any  one  of  such  makers  severally,  or  against  them  all 
jointly.* 

for  which  several  persons  were  liable  England.  —  March    v.  Ward,  Peake 

in  distinct   proportions  as  principals,  N.  P.  (ed.  1795)  130. 

could    not    maintain    a    joint    action  But  see  Gale   v,   Myers,   4   Honst. 

against  them  for  the  amount  thus  paid.  (Del.)  546;  Biery  v.   Haines,  5   WharL 

And  see  generally  article  Parties.  (Pa.)  563,  in  which  case  it  was  held  that 

No  Change  in  Boles  of  Evidence. —  a  joint  action  could  not  be  maintained 
"  The  provision  in  section  3  of  Stat,  on  an  instrument  in  the  form  of  a 
1852,  c.  312,  by  which  parties  severally  promissory  note,  signed  by  three  per- 
liable  on  contracts,  including  all  par-  sons,  and  sealed  by  one  of  them, 
ties  to  bills  of  exchange  and  promissory  Kote  by  a  Firm  and  an  IndividnaL  — 
notes,  may  be  joined  in  one  action.  Where  a  joint  and  several  note  is  ex- 
does  not,  in  any  respect,  change  the  ecuted  by  a  firm  and  another  person 
rules  of  evidence  or  the  competency  of  not  a  member  of  tlie  firm,  the  firm  is 
witnesses  on  the  trial  of  such  actions.*'  considered  as  one  maker  and  may  be 
Fuller  V.  Morse,  4  Gray  (Mass.)  294.  sued  without  joining  the  other,  but  one 

1.  Alabama.  —  Miller     v.     Sneads,  partner  cannot  be   sued   alone.     Van 

Minor  (Ala.)  27.  Tine  v.  Crane,  i  Wend.  (N.  Y.)  524. 

Ca/«>rma.  —  Chase  v.  Evoy.  58  Cal.  "I  Prondie "  — Signed  by    Two.  — A 

348.  note  expressed  in  the  first  person  sin- 

Illinois.  —  Marine  Bank  v.  Ferry,  40  guUr,  thus,  "  I  promise,*'  signed  by 

111.  255;  Stevens  v,  Catlin,  152  111.  56;  two  or  more  makers,  being  a  joint  and 

Ritchie  v.  Gibbs,  7  III.  App.  149;  Mer-  several   note,    will    sustain   an   action 

chants'    Nat.    Bank  v.  Maple,   65    111.  against  one  or  all    of  such   signers. 

App.  484;  Glines  v.  Ellars,  73  111.  App.  Maiden     v,    Webster,    30     Ind.     317; 

553.  Groves  v.  Stephenson,  5  Blackf.  (Ind.) 

Indiana.  —  Callahan  v.  Mitchell,  29  584;  Hill  v.  Alvord,  19  Hun  (N.  Y.)  77; 

Ind.  418;  Maiden  v.  Webster,  30  Ind.  Ely  v.  Clute,  19  Hun(N.  Y.)35;  March 

317;  Groves  v.  Stephenson,   5  Blackf.  v.  Ward,  Peake  N.  P.  (ed.  1795)  130. 

(Ind.)  584.  Consolidation. —  In    Poston    v.   Wil- 

Maine.  —  Turner    v.   Whitmore,   63  Hams,  8  Tex.  281,  an  order  consolidat- 

Me.  526;  Harwood  v.  Roberts,  5  Me.  ing  separate   suits  against  two  joint 

441 :   Bangor  Bank   r.    Treat,    6    Me.  and  several  promisors,  where  the  suits 

207.  were  pending  in  the  same  court,  and 

Maryland.  —  Merrick     v.    Bank    of  were  consolidated  on  the  motion  of  the 

Metropolis,  8  Gill  (Md.)  59.  defendants,  it  was  held  thai  such  con- 

Mississippi.  —  Crump  v.  Wooten,  41  solidation  could  not  be  relied  upon  as 

Miss.   611;    Fairchild    v.   Grand  Gulf  error  by  one  of  the  defendants. 

Bank,  5  How.  (Miss.)  597-  Separate  Actions  at  Same  Time.  —  The 

New  York.  —  Hill  v.  Alvord,  19  Hun  holder  of  a  note  executed  by  several 

(N.   Y.)  77;    Ely  v.  Clute,  19  Hun  ^N.  persons  may  prosecute  his  action  by 

Y.)  35;  Parker  V.  Jackson,  16  Barb.  (N.  attachment  against  nonresidents,  and 

Y.)  33.     But  see  Van  Tine  v.  Crane,  i  by  summons  against  those  who  can  be 

Wend.  (N.  Y.)  524.  served  personally  with  process,  at  the 

Tennessee.  —  Sims    v.     McNeil,     10  same  time;  the  Tennessee  Act  of  1813, 

Humph.  (Tenn.)  500;  Gratz  v.  Stump,  c.  67,  which  prohibits  the  prosecution 

Cooke  (Tenn.)  494.     This  case  was  an  of     several     actions    against    parties 

action  against  a  partner  under  a  stat-  jointly  and  severally  liable  on  instru- 

ute  making  all  joint  obligations  joint  ments  for  the  payment  of  money,  not 

and  several.  embracing  such  a  case.     Sims  v.  Mc- 

Texas.  —  Poston  v.  Williams,  8  Tex.  Neil,  10  Humph.  (Tenn.)  500. 

281;     Keys    V.   Cleburne    Bldg.,   etc.,  SereraUndgment.  — Under  a  statutory 

Assoc,  (Tex.  Civ.  App.  1893)  25  S.  W.  provision  allowing  a  several  judgment 

Rep.  810.  whenever  a  several  suit  might  have 

Wisconsin.  —  Decker  v.  Trilling,  24  been  brought,  it  has  been  held  that  an 

Wis.  6to.     But  see,  as  to  the  former  action  against  persons  jointly  and  sev- 

praciice  in  Wisconsin,  Clapp  v.  Pres-  erally  liable  upon  a  promissory  note 

ton,  15  Wis.  543.  was  a  several  action  within  the  provi« 
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statutory  ProTiiioiis.  —  In  some  states  there  are  statutes  providing 
that  promissory  notes,  joint  in  form,  shall  be  joint  and  several, 
and  under  such  statutes  actions  may  be  maintained  on  instru- 
ments coming  within  their  terms,  as  on  instruments  joint  and 
several  without  such  statutes.*  So  in  some  states  actions  on 
joint  and  s^eral  notes  may  be  maintained  against  two  or  more 
makers  of  such  instruments,  though  such  number  be  less  than  all 
the  signers.* 

(4)  Discontinuance  as  to  One  or  More  Defendants,  —  The  gen- 
eral rules  upon  this  matter  are  applicable  to  actions  upon  bills  and 
notes.     See  for  a  discussion  of  this  subject,  articles  DISMISSAL, 

Discontinuance,  and  Nonsuit,  vol.  6,  p.  856  et  seq,\  Judg- 
ments, vol.  II,  p.  847  et  seq. 

c.  Maker  and  Surety.  —  In  actions  on  promissory  notes  it 
is  proper  to  join  as  defendants  the  maker  and  a  surety.  The 
contract  of  each  is  to  pay  the  same,'  but  it  seems  that  the  payee 

sions  of  such  statute.     Parker  v.  Jack-  1.  See  Miller  z/.  Sneads,  Minor  (Ala.) 

son,  i6  Barb.  (N.  Y.)  33.  27;  Marine  Bank  v.  Ferry,  40  111.  255; 

Joint    Action    and   Several    Action.  —  Merchants'  Nat.  Bank  v.  Maple,  65  III. 

When  a  contract  is  joint  and  several,  App.  484.     See  also  article  Parties. 

there  are  two  distinct  remedies  upon  it;  2,  Arkansas,  —  Kent    v.     Wells,     21 

one  against  all  jointly,  and  the  other  Ark.  411,  at  least  on  partnership  obli- 

against  each  severally.     The  pendency  gations. 

of  an  action  against  all  on  the  joint  Mississippi.  —  Crump  v,  Wooten,  41 

liability  in  no  wise  affects  the  right  of  Miss.   611;    Fairchild    v.   Grand   Gulf 

action   against    each    on    the    several  Bank,  5  How.  (Miss.)  597. 

liability,    and    cannot  be    pleaded   in  Texas,  —  Keys    v,    Cleburne   Bldg., 

abatement  of  such  several  suit  by  one  etc.,  Assoc,  (Tex.  Civ.  App.  1893)  25  S. 

of  the   promisors.      Turner    v,  Whit-  W.  Rep.  810. 

more,  63  Me.  526.  Wisconsin.  —  Decker  v.  Trilling,  24 

One  Maker  Surety  for  the  Other.  —  In  a  Wis.  610.     But  see,  as  to  the  former 

suit  against  one  of  two  makers  of  a  joint  practice  in  Wisconsin,  Clapp  v.  Pres- 

and  several  promissory  note,  the  fact  ton,  15  Wis.  543. 

that  the  defendant  is  surety  for  the  other  United  States, — Breedlove  v,  Nlcolet, 

promisor  is  no  defense  to  the  action,  7  Pet.  (U.  S.)  413,  in  which  case  it  was 

nor  can  the  proceedings  of  the  plaintifT  held  that  if  on  a  commercial  partnership 

be  delayed  by  a  cross-complaint  to  bring  note  two  of  the   three   partners   were 

in  the  alleged  principal.     Callahan  v,  made  defendants,  this  was  no  ground 

Mitchell,  29  Ind.  418.  of    objection,    at    least    at    the    trial. 

Partnership  Note.  —  A  note  which  on  Contra^  Stevens  v,  Catlin,  152  111.  56; 

its  face  appears  to  be  joint  and  several,  Ritchie  v.  Gibbs,  7  111.  App.  149;  Mer- 

but  which   in  fact  is  signed   by  one  rick    v.    Bank  of    Metropolis,   8    Gill 

maker  for  himself  and  the  other  maker,  (Md.)  59;  Harwood  z/.  Roberts,  5  Me. 

who  was  his  partner,  will  support  an  441;    Bangor    Bank  v.   Treat,   6    Me. 

action  against  them  as  on  a  joint  and  207. 

several  note.     Sigony  v.   Richards,   i  Death    of   One    Kaker.  —  When    one 

Root  (Conn.)  iiQ.  maker  of  a  joint  and  several  promis- 

Hote  of  Husband  an^  Wife.  —  It  was  sory  note  dies,  the  other  makers  may 

said  in  Cozens  v.  House,  Cheves  L.  (S.  be  joined  as  defendants  in  an  action  on 

Car.)  233,  that  on  a  joint  and  several  such  instrument,  even  in  a  state  where 

note  executed  by  a  husband  and  wife,  otherwise  less  than  all  cannot  be  sued, 

a  separate  action  might  be  maintained  Stevens  v.  Catlin,  152  111.  56;  Harwood 

against  the    husband  alone,  provided  v.  Roberts,  5  Me.  441;    Bangor  Bank 

the  declaration  suggested  the  relation  v.  Treat,  6  Me.  207. 

of  the  parties,  but  thai  a  declaration  8.  Connecticut.  —  Lemmon  v.  Strong, 

containing  no  such  suggestion   would  55  Conn.  443.     But  see  Rules  of  Prac- 

be  insufficient  on  special  demurrer.  tice,  58  Conn.  561. 

14  Encyc.  PI.  &  Pr.— 29  449  Volume  XIV. 


Partial                 NEGOTIABLE  INSTRUMENTS.  Defendant. 

is  not  bound  to  join  such  parties;^  and  it  seems  that  a  joint 
action  cannot  be  maintained  by  one  surety  against  the  maker 
and  other  sureties.* 

DiMontinnanoe  aa  to  One.  —  Where  a  joint  action  is  commenced 
against  a  maker  and  surety  on  a  note,  the  plaintiff  cannot  discon- 
tinue as  to  the  maker,  and  take  judgment  against  the  surety, 
unless  he  could  have  sued  the  surety  alone  in  the  first  instance, 
as  where  the  maker  is  beyond  the  jurisdiction  of  the  court.* 

Illinois.  —  Lop:an  v.  Burr,  3  lU.  App.  v.  Gibbs,  7  111.  App.  149,  it  was  held 

458.  that    two     persons    were    improperly 

Iowa. — Jones    v.    Wilson,    11   Iowa  joined   as  defendants   where    one    of 

160.  them  had  signed  the  note  originally  as 

Kansas,  —  Foote  v.  Sprague,  13  Kan.  a  surety,  and  the  other  had  signed  as  a 

155.  surety  at  a  subsequent  time,  in  consid- 

Louisiana, — Griffing  v.  Caldwell,  I  eration  of  an  extension  of  the  time  of 

Rob.  (La.)  15.  payment,  it  being  held  that  they  were 

Michigan,  —  Reading   v,   Beardsley,  never  jointly  liable,  as  it  seems  that 

41  Mich.  123.  the  first  surety  was  released  by  the  ex- 

Mississippi,  —  Wilkinson  v.  Flowers,  tension  of  the  time  of  payment. 

37  Miss.  579.  1.  Griffing  v.  Caldwell,  i  Rob.  (La,) 

New  York,  —  Hoyt  v.  Mead,  13  Hun  15:    Smith  v.   Scott,  3  Rob.  (La.)  258; 

(N.  Y.)  327;  McVean  v.  Scott,  46  Barb.  Head  v.  Cleburne  Bldg..  etc.,  Assoc, 

(N.  Y.)  379.  (Tex.  Civ.  App.   1893)  25  S.  W.   Rep. 

Texas.  —  Thompson    v,     Payne,    21  810. 

Tex.  622;  Crawford  v.  Jones,  24  Tex.  Objeotion    by    Defendant.  —  Where    a 

382;    Barnett  v,  Tayler,  30  Tex.  453;  surety  on  a  joint  and  several  note  is 

Tooke  V.  Taylor,  31  Tex.  i;  Burden  v.  sued  alone,  it  was  held  that  he  could 

Cross,  33  Tex.  685.  not  object  to  the  nonjoinder  of  a  co- 

Utah.  —  Gagan   v,   Stevens,  4  Utah  maker.     Head  v.  Cleburne  Bldg.,  etc., 

348.  Assoc.,  (Tex.  Civ.  App.  1893)  25  S.  W. 

West    Virginia.  —  Merchants',   etc.,  Rep.  810. 

Bank  v.  Evans,  9  W.  Va.  373;  Keller  v.  Principal  InsolTent  or  Out  of  Juriadio- 

McHuffman,  15  W.  Va.  64.  tion. —  In  Thompson  r.  Payne,  21  Tex. 

And  see  generally  article  Principal  622,  it  was  held  that  under  the  statutes 

AND  Surety.  of   Texas  a  surety  or  guarantor  could 

A  Sorety  Cttgning  After  Katnrity  may  not  be  sued  unless  the  principal  was 

be    joined    as  a  defendant   with    the  joined  as   a   defendant,    except   when 

maker  of  a  promissory  note.     Jones  v,  such  principal  was  notoriously  insolv- 

Wilson,  II  Iowa  160;  McVean  v,  Scott,  ent  or  beyond  the  jurisdiction  of  the 

46  Barb.  (N.  Y.)  379.  court. 

Instniment  Sealed  by  One.  —  In  Keller  2.  Warner  v.  Price,  3  Wend.  (N.  Y.) 

V.  McHuflfman,  15  W.  Va.  64,  it  was  398;  Lapham  v,  Barnes,  2  Vt.  213. 

held  that  on  an  instrument  promising  8.  Crawford  v,  Jones,  24  Tex.  382; 

to  pay  money,  signed  and  sealed  by  Barnett  v,  Tayler,  30  Tex.  454;  Tooke 

one  person,  and  signed  by  another  as  v,  Taylor,  31  Tex.  i;   Burden  v.  Cross, 

security,  a  joint  action  might  be  main-  33  Tex.  685.     But  see  Moore  v.  Knox, 

tained  against  the  persons  so  signing.  46  Miss.  602. 

Snrety  Liable  for  a  Different  Amount. —  In  Wilkinson  v.  Flowers,  37  Miss. 
In  Cummings  v.  Little,  45  Me.  183,  it  579,  it  was  held  that  there  might  be  a 
was  held  that  where  the  holder  of  a  dismissal  as  to  the  principal,  if  the 
promissory  note  had  surrendered  col>  sureties  were  joint  makers  and  not  in- 
lateral   security  of  a  less  value   than  dorsers. 

the  note  to  the  principal,  without  the  Hnsband  and  Wife.  —  In  Reading  v, 

assent  of  the  sureties,  and  so  had  made  Beardsley,  41  Mich.  123,  an  action  on 

the  principal  and  surety  liable  to  him  a  note  against  a  man  and  his  wife,  the 

in    different  amounts,    he    could   not  wife  having  signed  as  surety,  and  the 

maintain  a  joint  action  on   the   note  statute  of  limitations  having  run  as  to 

against  them.  her,  it  was  held  proper  to  permit  a  dis- 

?0rs9nf  Not  Co-raretiei,  —  In  Ritchie  continuance   as  to  the   wife   and  the 
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d.  Maker  and  Guarantor.  —  Independent  of  statute,  the 
maker  and  guarantor  of  a  promissory  note  cannot  be  joined  as 
defendants  in  an  action  thereon.  This  is  so  because  a  contract 
of  guaranty  is  not  a  primary  obligation  to  pay,  but  is  an  under- 
taking that  the  debtor  shall  pay.  The  guarantor  is  not  a  prom- 
isor with  the  maker,  as  is  the  case  with  a  surety.*  In  a  number 
of  states,  however,  statutes  have  been  enacted  permitting  such 
joinder.* 

entry  of  judgment  against  the    bus-  secured  by  a  mortgage  is  not  a  proper 

band.                                     .  party  defendant  in  an  action  to  fore- 

Judgnient  Against  One  Surety.  —  Where  close  the  mortgage,  and  in  such  case  a 

the  principal  and  two  sureties  were  deficiency  judgment  cannot  be  rendered 

sued  jointly  upon  a  promissory  note,  against  him.     Borden    v.   Gilbert,    13 

service  being  had  upon  both  the  sure-  \Vis.  670. 

ties,  it  was  held  error  to  render  judg-  APenon  Trani&ning  a  Hote  Without 

ment  against  one  of  the  sureties  alone.  Indorsement  was,  in  Eakin  t/.  Burger,  i 

there  being  no  default  or  other  action  Sneed  (Tenn.)    417,   held   liable  as  a 

of  the  court  taken  as  to  his  cosurety,  guarantor,   and    therefore  improperly 

Logan  V,  Burr,  3  III.  App.  458.  joined  in  an  action  with  the  maker. 

1.  Arkanscu.  —  Preston  </.   Davis,   8  Guarantor    Liable    as   Indorsor.  —  In 

Ark.  167.  Luqueer  v.  Prosser,  i  Hill  (N.  Y.)  256, 

Illinois.  —  Clark  w.   Morgan,   13  111.  4  Hill  (N.  Y.)  420,  a  person  who  guar- 

App.    597;    Columbian     Hard    Wood  anteed   the  payment  of  a  note,   and 

Lumber  Co.  v.  Langley,  51  111.  App.  waived  notice  of  nonpayment,  was  held 

100.  properly  joined  as  defendant  with  the 

Indiana,  —  Cole  v.  Merchants'  Bank,  makers,  on  the  ground  that  his  engage- 

60  Ind.   350;   Richwine   v.  Scovill,  54  ment  was  really  that  of  an  indorser. 

Ind.  150;  Dickinson  v.  Colter,  45  Ind.  How  Olijection  Baised.  —  The  objec- 

445.  lion   that  a  guarantor  is  improperly 

Kentucky,  —  Marshall    v.     Peck,     I  joined  as  a  defendant  with  a  maker  of 

Dana  (Ky.)  609.  a  promissory  note  should  be  raised  by 

Missouri,  —  Graham    v,    Ringo,   67  demurrer  (Cole  v.  Merchants'  Bank,  60 

Mo.  324.  Ind.  350;   compare  Harris  v,  Eldiidge, 

Nebraska,  —  Mowery  v.  Mast,  9  Neb.  5  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

445.  278),  or  by  answer.     But  if  there  is  a 

New  York,  —  Hier  v.  Staples,  51  N.  failure  to  raise  the  objection,  it  cannot 

Y.  136;  DeRidder  v,  Schermerhorn,  10  be  insisted  upon  at  the  trial.     Hier  v. 

Barb.  (N.  Y.)  638;  Harris  v,  Eldridge,  Staples,  51  N.  Y.  136. 

5  Abb.  N.  Cas.  (N.  Y.  Supreme  Cl.)278;  8.  Connecticut,  —  Lemmon  v.  Strong, 

Allen   z/.  Fosgat,  11  How.  Pr.  (N.  Y.  55  Conn.  443.    And  see  Rules  of  Prac- 

Supreme  Ct.)  218;   Miller  v,  Gaston,  2  tice,  58  Conn.  561. 

Hill  (N.  Y.)  188;  Barton  r.  Spies,  5  Hun  /piiw.  —  Peddicord    v,    Whittam,    9 

(N.  Y.)  60.  Iowa    471;    Marvin    v.    Adamson,    11 

Tennessee.  —  Eakin     v.     Burger,     i  Iowa  371 ;  Mix  v.  Fairchild,  12  Iowa 

Sneed  (Tenn.)  417.  351;    Tucker  v.  Shiner,  24  Iowa  334; 

Wisconsin,  — Stewart  v,  Glenn,  5  Wis.  Stout  v,  Noteman,  30  Iowa  414. 

14:  Borden  v.  Gilbert,  13  Wis.  670.  Kansas,  —  Hendrix  v.  Fuller,  7  Kan. 

Compare    Gale    v.    Van    Arman,    18  331. 

Ohio  336.  Michigan,  —  Reading  v,    Beardsley, 

Joining  BoTeral  Guarantors.  —  In  Clark  41   Mich.   123;    Phelps  v.  Church,  65 

V.  Morgan,  13  111.  App.  597,  it  was  held  Mich.  231. 

that  several  guarantors  of  a  promissory  Minnesota,  —  Hammel  v,  Beardsley, 

note  might  be  joined  as  defendants,  31  Minn.  314. 

but  that   the   principal   could   not   be  Nevada,  —  Van   Doren  v,  Tjader,  i 

joined  in  such  action,  because  his  con-  Nev.  380. 

tract  was    distinct    from   that  of  the  Ohio,  —  Kautzman    v,    Weirick,    26 

guarantors.  Ohio  St.  330. 

Foreclosure  of  Kortgage.  —  A  person  Texas. — Thompson    v.    Payne,    21 

who  guarantees  the  collection  of  a  note  Tex.  622;  Tooke  v,  Taylor,  31  Tex.  i. 
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e.  Maker,    Drawer    or   Acceptor,   and   Indorser   or 

Assignor — (i)  Whether  Joinder  Proper.  —  It  is  the  general 
rule  that  an  indorser  of  a  note  or  bill  of  exchange  may  properly 
be  joined  as  a  defendant  in  an  action  thereon  against  the  maker 
of  such  note,  or  the  drawer  or  acceptor  of  such  bill.    This  rule  is 

generally  established  by  statute.*  But  it  seems  that  this  rule  per- 

Utah,  —  Gagaa  v,   Stevens,  4  Utah  the  court.     Compare  Miller  v.  Gaston, 

348.  2  Hill  (N.  Y.)  188. 

Ouaranty  hy  a  Separate  Initmme&t.  —  1.  Alabama.  —  Phillips  v.  Jordon,  3 

Under  the  Connecticut  statute  a  guar-  Stew.  (Ala.)" 38;  Moffet  v.  Wooldridge. 

antor  is  properly  joined  as  a  defendant  3  Stew.  (AIa.^324;  Chapman  v.  Arring- 

in  an  action  on  a  negotiable  instru-  ton,  3  Stew.  (Ala.)  480.     Contra^  Smith 

ment,  whether  the  guaranty  be  by  the  v,  Cobb,  i  Stew.  (Ala.)  62. 

same  or  a  separate  instrument.     Lem-  Arkansas,  —  Nevill   v.    Hancock,   15 

mon  V.  Strong,  55  Conn.  443.    See  also  Ark.  511;  Taylor  v.  Coolidge,  17  Ark. 

Gagan  v,  Stevens,  4  Utah  348.  454;     Killian     v,     Ashley,     24    Ark. 

In  Griffin  v.  Grundy  County,  10  Iowa  511. 

226,  it  was  held  improper  to  join  as  de-  California.  —  Eastman  v.  Turman,  24 
fendants  the  maker  of  a  county  war-  Cal.  379;  Loustalot  v.  Calkins,  120 Cal. 
rant,   and  a  person  guaranteeing  its  688. 

payment  by  a  separate  instrument  Colorado,  —  Hamill  v.  Ward,  14  Colo. 

Different  Counts  Necessary.  —  It  was  277;   Cooper  v,  German  Nat.  Bank^  9 

held  in  Tucker  v.  Shiner,  24  Iowa  334,  Colo.  App.  169. 

that  although  an  assignor  who  guar-  Connecticut.  —  Rules  of  Practice,  58 

anteed  the  payment  of  anon- negotiable  Conn.  561. 

note  might  be  joined  as  a  party  defend-  District  of  Columbia, — Young  v.  War- 
ant  with  the  maker,  yet  the  contracts  ncr,  6  App.  Cas.  (D.  C.)  433;  Keyser 
of  the  maker  and  such  guarantor  were  v.  Fendall,  5  Mackey  (D.  C.)  47. 
different,  and  therefore  they  should  Georgia,  — Beckwith  v.  Carleton,  14 
be  stated  in  separate  counts  and  not  Ga.  693;  Vinson  v.  Piatt,  21  Ga.  135; 
united  in  a  single  count.  Lamar  v.  Cottle,  27  Ga.  263;  Davis  v. 

Ghiarantor  Liable  as  Kaker;  —  Where  Fulton  Bank,  31  Ga.  69;    Cochran  v. 

a  person  signs  a  note  as  guarantor  at  Strong,  44  Ga.  636;  McGuire  v.  Wag- 

the  time  it  is  executed  by  the  principal,  non,  59  Ga.   591;    Ware  v.  City  Bank, 

he    may    be    sued    jointly    with    the  59  Ga.  840.     But  see  Bartlett  v.  Byers, 

maker,  if  he  is  liable  as  a  joint  maker.  35  Ga.  142,  in  which  case  it  was  held 

Leonard  v.  Sweetzer,  16  Ohio  i.  that  one  indorsing  a  note  to  be  liable 

Assignment  of  Kote  Payable  in  Cotton.  "  in  the  second  instance  "  could  not  be 

—  In  Cochran  v.  Strong,  44  Ga.  636,  it  joined  in  an  action  against  the  maker, 

was  held  that  one  who  transfers  a  note  but  the  court  in  this  case  was  doubtful 

payable  in  cotton,   by    indorsing  his  as   to  the  correctness  of  its  decision, 

name  thereon,    with   the   words  '*  for  And  compare  Cox  z/.  Mechanics*  Sav. 

value  received,"  did  not  become  liable  Bank,  28  Ga.  529. 

as  an  indorser  or  guarantor  of  such  in-  Indiana.  —  Swift  v.  Ellsworth,  10  Ind. 
strument,  and  hence  could  not  be  joined  205;  Mix  v.  State  Bank,  13  Ind.  521; 
as  defendant  in  an  action  against  the  Norvell  v.  Hittle,  23  Ind.  346;  New- 
maker,  come  V,  Dunham,  27  Ind.  285;  Erwin 

Discontinnanoe. — In  Phelps?/.  Church,  v.    Scotten,    40    Ind.    389;    Keiser  v. 

65  Mich.  231,  it  was  held  that  under  Yandes,  45  Ind.   174;  Pate  v,  Aurora 

the  statutes  of  Michigan^  in  an  action  First  Nat.  Bank,  63  Ind.  254;  Couch  v. 

against  the  maker  and   guarantor  of  Thornton  First  Nat.  Bank,  64  Ind.  92; 

a  note,  the  action  might  properly  be  Overshiner  v.  Martin,  87  Ind.  189;  Dil- 

discontinued  as  to  the  guarantor  with-  Ion  v.  State  Bank,  6  Blackf.  (Ind.)  5; 

out  preventing  a  judgment  against  the  Pierce  v.  Eustis,  6  Blackf.  (Ind.)  159; 

maker.    But  in  Moore  v.  Janes,  6  Tex.  Goodlet  v,  Britton,  6  Blackf.  (Ind.)  500; 

227,  it  was  held  that  in  such  an  action  Lodge  v.  State  Bank,  6  Blackf.  (Ind.) 
there  could  not  be  a  discontinuance  as  557;  Britton  v.  Wheeler,  8  Blackf. 
to  the  maker  unless  it  was  shown  that  (Ind.)  31;  Albany  Furniture  Co.  v,  Mcr- 
be  was  not  within  the  jurisdiction  of  chants'  Nat.  Bank,  17  Ind.  App.  531. 
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Befendant. 


mitting  a  joinder  applies  only  to  instruments  governed  by  the 
law  merchant,  and  therefore  it  is  improper  to  join  as  defendants 

Iowa,  —  Stout  V.  Noteman,  30  Iowa  Bank  v,  Ellis,  iS  Wend.  (N.  Y.)  562; 

414.  Clark  V.  Parker,  19  Wend.  (N.  Y.)  125; 

Kentucky,  —  Farmers',  etc..  Bank  v.  People  w.  New  York,  C.   PI.  19  Wend. 

Turner,  2  Litt.  (Ky.)   16;    Crisson   v,  (N.  V.)ii8;  Scott  v.  Standart,  19  Wend. 

Williamson,  i  A.  K.  Marsh.  (Ky.)454;  (N.  Y.)  642;   Genesee  Bank  v.  Field,  19 

Pendleton  v.  State  Bank,  2  J.  J.  Marsh.  Wend.  (N.  Y.)  643.      Compare  Austin 


(Ky.)  148;  Johnson  v.  State  Bank,  5  T. 
B.  Mon.  (Ky.)  120;  Noel  v.  State  Bank, 
7  T.  B.  Mon.  (Ky.)  400;  Tennessee 
Bank  v.  Smith.  9  B.  Mon.  (Ky.)  609. 

Michigan,  —  Storey  v.  Bird,  8  Mich. 
316;  Maynard  v.  Penniman,  10  Mich. 
153;  Church  V,  Edson,  39  Mich.  113; 
Reading  v,  Beardsley,  41  Mich.  123; 
Green  v.  Burrows,  47  Mich.  70. 


V,  Bemiss,  8  Johns  (N.  Y.)  356. 

Ohio,  —  Lewis  v.  Kentucky  Bank,  12 
Ohio  132;  Buckingham  v,  McCracken, 
2  Ohio  St.  287;  Clinton  Bank  v.  Hart, 
19  Ohio  372;  Kautzman  v,  Wei  rick,  26 
Ohio  St,  330;  Ohio  Valley  Nat.  Bank  v. 
Ronsheim,  (Cine.  Super.  Ct.)  31  Ohio 
L.  J.  99. 

Tennessee,  —  Watson  v,  Hoge,  7  Yerg. 


Mississippi.  —  Smith  r.  Crutcher,  27    (Tenn.)  344;    Planters'  Bank   v,  Tap- 


Miss.  455;  Duncan  v,  M'Neill,  31  Miss. 
704;  Crump  V,  Wooten,  41  Miss.  611; 
Pool  V,  Hill,  44  Miss.  306;  Dromgoole 
V,  Farmers',  etc..  Bank,  2  How.  (U.  S.) 
241;  Fairchild  v.  Grand  Gulf  Bank,  5 
How.  (Miss.)  597:  BuHit  v.  Thatcher,  5 
How.  (Miss.)  6Sq;  Agricultural  Bank 
V,  Harris,  2  Smed.  &  M.  (Miss.)  463; 
Thompson  v.  Planters'  Bank,  2  Smed. 


pan,  2  Humph.  (Tenn.)  98;  Crutcher  z^. 
Bedford,  8  Humph.  (Tenn.)  405;  State 
Bank  v.  Cowan,  11  Humph.  (Tenn.) 
126;  Holland  v,  Harris,  2  Sneed  (Tenn.) 
68;  Lawson  v,  Watson,  8  Baxt. 
(Tenn.)  72. 

Texas,  —  Scott  v.  Dewees.  2  Tex.  153; 
Look  V,  Henderson,  4  Tex.  303;  Ryburn 
V,  Nail,  4  Tex.  305;  Moore  v,  Janes,  6 


&  M.  (Miss.)  476:    Bottsh  v.  Smith,  2  Tex.  227;  Jackson  v.  Marshall,  6  Tex. 

Smed.  &  M.  (Miss.)  512;  Kirk  v.  Sea-  324;  Pool  v.  Pickett,  8  Tex.  122;  Tooke 

well,  2  Smed.  A  M.  (Miss.)  571;  Besan-  v,   Taylor,   31    Tex.    i;    Raymond  v, 

con  V.  Shirley,  9  Smed.  &  Mt  (Miss.)  Holmes,  11  Tex.  54;  Campbell  v.  Beck- 


457. 

Missouri,  —  Gooie  v,  Jones,  9  Mo. 

876;  Holland  v,  Hunton,  15  Mo.  475; 

Sam  stag  t.  Conley,  64  Mo.  476. 

New  York,  —  Eaton  v,  Alger,  47  N. 


with,  17  Tex.  439;  Thompson  v.  Payne, 
21  Tex.  622;  Hopkins  v,  Keith,  27  Tex. 
91;  Barnett  v,  Tayler,  30  Tex.  454; 
Aldridge  v.  Mardoff,  32  Tex.  204; 
Brooks     V,    Breeding,    32    Tex.    752; 


Y.  345;  Chenango  Bank  v,  Curtiss,  19     Davidson    v,    Peticolas,   34  Tex.   27; 


Johns.  (N.  Y.)  326;  Austin  v.  Figueira, 
7  Paige  (N.  Y.)  56;  Barton  v.  Speis, 
5  Hun  (N.  Y.)  60;  Butler  r.  Rawson,  I 
Den.  (N.  Y.)  105;  Churchill  v,  Trapp.  3 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  306; 
White  V,-  Low,  7  Barb.  (N.  Y.)  204; 
De  Ridder  v.  Schermerhorn,  10  Barb. 
(N.  Y.)  638;  Kelsey  v,  Bradbury,  21 
Barb.  (N.  Y.)  531:  McKnight  v.  Baker. 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  201; 
Sherman  t/.  Gregory,  42  How.  Pr.  (N.  Y. 
Supreme  Ct.)48i ;  Fleischmann  z^.  Stern, 


Binge  v.  Smith,  Dall.  (Tex.)  616.  And 
see  Colorado  Nat.  Bank,  v,  Scott,  (Tex. 
1891)  16  S.  W.  Rep.  997. 

Utah,  —  Smith  v.  McEvoy,  8  Uuh  58. 

Virginia.  —  Walters  v.  Farmers' 
Bank,  76  Va.  12;  Mann  v.  Sutton,  4 
Rand.  (Va.)  253. 

West  Virginia,  —  Huntington  Bank 
V,  Hyscll,  22  W.  Va.  142. 

Wisconsin,  —  Van  Ness  v,  Corkins, 
12  Wis.  188. 

United  States,  —  Burdette  v.  Bartlett, 


61  How.  Pr.  (N.  Y.  Supreme  Ct.)  124;  95  U.  S.  637;  Fullerton  v.  U.  S.  Bank, 

Lnqueer  v,  Prosser,  i  Hill  (N.  Y.)  256,  i  Pel.  (U.  S.)  604. 

4  Hill  (N.  Y.)  420;  Aeby  v,  Rapelyea,  England,  —  Alfred    v.     Watkins,     I 

I  Hill  (N.    Y.)    371 ;     National    Bank  Edm.  Sel.  Cas.  (N.  Y.)  369. 

V.  Norton,  i  Hill  (N.  Y.)  572;  Miller  tr.  Compare  Register  v,    Casperson,    3 

Gaston,  2  Hill  (N.  Y.)   188;    Pletts  v,  Harr.  (Del.)  289;   Webster  ir.  Barnett, 

Johnson,  3  Hill  (N.  Y.)  112;   Anony-  17  Fla.  272;  Harvard  Pub.  Co.  v.  Ben- 

mous,  4   Hill   (N.   Y.)    19;    Paine   v,  jamin,  84  Md.  333;  Halley  v.  Jackson, 

Chase,  4   Hill  (N.    Y.)  563;    Steuben  48   Md.   254;  Fawcett  v.   Fell,  77  Pa. 

County  Bank  'v.  Stephens,   14  Wend.  St.  308.     And  see  Forstall  v.  Farmers* 

(N.  Y.)  243;  Fuller  v.  Van  Schaick,  18  Union  Commercial  Assoc.,  47  La.  Ann. 

-Wend.  (N.  Y.)  547;  Livingston  County  105,  where  it  was  held  improper  to  join 
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in  one  action  the  maker  or  makers  of  a  non-negotiable  instrument 
and  a  person  who  has  indorsed  his  name  on  such  instrument.^ 

the  maker  and  pledgor  of  a  note  in  an  An  Indoner  in  Blank  Before  DeliTery 

action  by  the  pledgee   to  recover  the  may  be  joined  as  a  defendant  with  the 

debt  which   the   note  was  pledged  to  payee,  who  subsequently  indorses  the 

secure.  note,  on  the  ground  that  such  indorser 

Bill  of  Exohange —  Law  Merehant.  —  It  in  blank  is  liable  as  a  maker.     Killian 

was  held  in  Pierce  v.  Eustis,  6  Blackf.  v,  Ashley,  24  Ark.  511. 

(Ind.)  159,  that  under  the  statute  of  that  Name  of  Indorser  Forged.  —  It  was  held 

state  making  it  "  lawful  for  the  holder  in  Ohio  Valley  Nat.  Bank  v.  Ronsheim, 

of    any   note    negotiable    by   the  law  (Cine.  Super.  Ct.)3iOhioL.  J.  99,  that 

merchant,  to  institute  one  suit  against  a  person  whose  name  had  been  forged 

all  the  parties  to  such  note  who  may  be  as  indorser  of  a  note,  and  who,  upon 

liable  at  common  law  to  the  holder,"  discovery  of  the  forgery,  promised  to 

the  indorsee  of  a  bill  of  exchange  could  pay  the  note,  could  not  be  joined  as  a 

not    maintain    a  joint  action  against  defendant  in  an   action    against    the 

drawer,  acceptor,  and  indorser  of  the  maker. 

bill,  on  the  ground  that  bills  of  ex-  Indoner  After  Judgment.  —  A  person 

change  were  not  embraced  within  the  who  indorses  a  note  after  a  judgment 

act.  has  been  obtained  thereon  and  assigned 

Lidcrter  Liable    Before    Suit    Againit  cannot  be  joined  as  a  defendant  in  an 

Kaker.  —  In  Couch  v.  Thornton  First  action  on  the  judgment.      Wooten  v, 

Nat.  Bank,  64  Ind.  92,  it  was  held  that  Maultsby,  69  N.  Car.  462. 

an  indorser  might  be  joined  as  defend-  In  Jnstioe*s Conrt.  —  In  Craft  v.  Smith, 

ant  in  an  action  against  a  maker,  when  35  N.  J.   L.  302,  it  was  held  that  the 

such  indorser  would  be  liable  without  maker  and   indorser  of  a  promissory 

suit  having  been  brought  first  against  note  could  not  be  joined  as  defendants 

the   maker,    but  that   otherwise   such  in  an  action  in  a  justice's  court,  but 

joinder  was  improper.  such    a    joinder     was     subsequently 

Collateral  Obligation.  —  Where  a  party  authorized  by  the  New  Jersey  Act  of 

makes  an  indorsement  on   a  note   in  March,  1877. 

these  words:    "I  sign  the  within   as  Forecloenre  of  Mortgage.  —  In    Smith 

security,"  which  indorsement  is  made  v.  McEvoy,  8  Utah  58,  it  was  held  that 

after  the  execution  of  the  note,  the  ob-  an  indorser  might  be  joined  in  an  action 

ligation    is  collateral,   and   the   party  against  the  maker  of  a  note,  where  the 

cannot  be  joined  in  an  action  against  plaintiff   sought  the   foreclosure  of  a 

the   maker.      Goode   r.   Jones,  9  Mo.  mortgage  securing  the  note. 

876.  Separate  Judgments.  —In  the  District 

Note  of  Karried  Woman.  —  An  in-  of  Columbia  separate  judgments  may 
dorser  on  a  note  of  a  married  woman,  be  entered  against  the  maker  and  in- 
charging  her  separate  estate,  may  be  dorser  of  a  promissory  note  in  a  joint 
joined  as  a  parry  defendant  in  an  action  against  them.  Young  v.  War- 
action  against  her  in  equity.  Walters  ner,  6  App.  Cas.  (D.  C.)  433. 
V.  Farmers'  Bank.  76  Va.  12.  After  Recovery  of  Separate  Judgments 

Single  Bill  under  Seal.  —  It  was  held  against  the  maker  and   indorser  of  a 

in  Mann  v.  Sutton,  4  Rand.  (Va.)  253,  promissory  note,  they  may  be  joined  as 

that  a  joint  action  could  not  be  main-  defendants  in  a  bill  to  compel  the  pay- 

tained  against  the  makers  and  indors-  ment  of  such    notes   and   judgments 

ers  of  a  single  bill  under  seal,  since  remaining  unsatisfied.     Austin  v.  Fi- 

such  instrument  was  a  specialty,  and  gueira,  7  Paige  (N.  Y.)  56. 

not  a  note,  though  it  was  made  nego-  Bight  of  Indoner  Hot  Served  to  Appear. 

tiable  and  payable  at  a  bank.  —  In  McKnight  </.  Baker,  i  How.  Pr. 

Guaranty  of  Payment  by  Payee.—  (N.  Y.  Supreme  Ct.)  201,  it  was  held 
Where  the  payee  of  a  note  payable  to  that  where  the  maker  and  indorser  of 
order  indorses  a  guaranty  of  payment  a  note  were  joined  as  defendants,  but 
thereon,  he  becomes  an  indorser,  so  the  indorser  was  not  served,  he  had  no 
that  he  may  be  joined  in  an  action  right  to  appear  in  the  case, 
against  the  maker  under  th^  Michijran  1.  Mix  v.  State  Bank,  13  Ind.  521; 
statute.  Green  v.  Burrows,  47  Mich.  Samstag  v.  Conley,  64  Mo.  476;  Hunt- 
70.  And  see  Martin  v,  Fales,  24  N.  H.  ington  Bank  v.  Hysell,  22  W.  Va.  142. 
242.  A  promissory  note  which  is  non- 
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(2)  Whether  Joinder  Necessary,  —  The  general  rule  is  that  the 
indorser  of  a  negotiable  instrument  need  not  be  joined  as  a 
defendant  in  an  action  against  the  maker,  drawer,  or  acceptor. 
The  statutes  permitting  such  joinder  do  not  generally  make  it 
compulsory.*  This  is  especially  the  case  where  the  payee  is  not 
the  real,  but  only  a  nominal,  party  to  the  instrument,  never  hav- 
ing had  any  real  interest  therein.*  And  of  course  such  a  joinder 
will  not  be  required  at  the  request  of  one  of  such  parties  when 
sued  alone.'     But   in  some  states  such  joinder  is  made  com- 

negotiable  because  payable  at  an  un-  Wis.  492;  Van  Nessv.  Corkins,  12  Wis. 

incorporated  bank  wiU  not  support  a  188:  Curtis  v.  Mohr,  18  Wis.  615. 

joint  action  against  th?  maker  and  in-  United  States,  —  Keary  v.  Farmers', 

dorser  of  such  instrument.     Hunting-  etc.,  Bank,  16  Pet.  (U.  S.)  89. 

ton  Bank  v.  Hysell,  22  W.  Va.  142.  A  statute  (Mississippi  Act  of  1837), 

Faots  Exoiuing  Pri(»r  Bait  Against  requiring  the  plaintiff  in  actions  on 
Maker.  —  In  Mix  z/.  State  Bank,  13  Ind.  promissory  notes  to  join  the  maker  and 
521,  where  it  was  held  that  as  a  gen-  mdorsers  is  repugnant  to  section  11 
eral  rule  a  joint  suit  could  not  be  main-  of  the  Federal  Judiciary  Act  of  1789, 
tained  against  the  maker  and  assignor  under  which  the  holder  may  sue  his 
of  a  promissory  note  not  governed  by  immediate  indorsers  severally,  if  he  is 
the  law  merchant,  but  that  facts  which  a  citizen  of  another  state,  and  is  there- 
would  excuse  a  prior  suit  against  the  fore  not  binding  on  the  federal  courts, 
maker  before  resorting  to  the  assignor  Keary  v.  Farmers*,  etc.,  Bank,  16  Pet. 
might  justify  the  joinder  of  the  assignor  (U.  S.)89;  McAfee  v.  Doremus,  5  How. 
as  a  defendant  with  the  maker.  (U.  S.)  53. 

1.  Alabama.  —  Williams  v,  Jones,  79  Action  Against  Maker  and  Onaranton. — 

Ala.  119;   McGhee  v.  Importers',  etc..  In  Cole  z/.  Merchants'  Bank,  60  Ind. 

Nat.  Bank,  93  Ala.  192.  350,  it  was  held  that  the  payee,  who 

Arkansas.  —  Ruddell     v.    Walker,    7  was   also   an   indorser,    need     not   be 

Ark.  457.  joined  in  an  action  on  a  note  against 

Indiana.  —  Barcus  v.  Evans,  14  Ind.  the  maker  and  guarantors. 

381;    Alexander  v.  Gaar,   15   Ind.  89;  Indorser  for  Aooonunodation.  —  Persons 

Morehouse  v.  Potter,  15  Ind.  477;  Con-  who  indorsed  a  note  for  the  accommo- 

nard  v.  Christie,  16  Ind.  427;  Tread-  dation  of  the  maker  may  sue  thereon 

way  V.  Cobb,  18  Ind.  36;  Bondurant  v.  without  joining  the  maker.     Virginia 

Bladen,  19  Ind.  160;  Strong  v.  Down-  Nat.  Bank  v.  Carr,  121  N.  Car.  113. 

ing,  34  Ind.  300;  Erwin  v.  Scotten,  40  Action  Against  Indorser  Alone.  —  The 

Ind.  389;  Keller  v.  Williams,  49  Ind.  makers  of  a  promissory  note  are  not 

504;  Riley  v.  Schwacker,  50  Ind.  592;  necessary  parties  defendant  to  an  ac- 

Cole  V.  Merchants'  Bank,  60  Ind.  350;  tion  against  the  indorser,  and  the  holder 

Reed  v.  Finton,  63  Ind.  288;  Morrison  may  sue  him  alone.     McGhee  v.  Im- 

V,    Fishel,    64   Ind.    177;    Abshire    v.  porters',  etc.,  Nat.  Bank,  q3  Ala.  192. 

Corey,  113  Ind.  484;  Craig  School  Tp.  After  Beooyery  of  Separate  Judgments. 

V.  Scott,  124  Ind.  72.  — In  Austin  v.  Figueira,  7  Paige  (N. 

Kentucky,  —  Crisson  v.   Williamson,  Y.)  56,  it  was  held  that  the  drawer  of  a 

I  K,  K.  Marsh.  (Ky.)  454;  Leacock  v,  bill  of  exchange  need  not  be  joined  in 

Hall,    13  B.  Mon.  (Ky.)  211;    Guy  v.  an  action  against  the  indorser  to  secure 

Butler,  6  Bush  (Ky.)  509.  satisfaction  of  a  separate  judgment  re- 

Louisiana,  —  Farmers'  Bank  v.  Stev-  covered  against  him,  the  latter  having 

ens,  II  La.  Ann.  189.  also   recovered  a    separate   judgment 

New   York,  —  Austin  v.  Figueira,   7  against  such  drawer. 

Paige  (N.  Y.)  56.  8.  Rhyan  v,  Dunnigan,  76  Ind.  178; 

North     Carolina,  —  Virginia     Nat.  Smith  v.  Walker,  7  Ind.  App.  614. 

Bank  v.  Carr,  121  N.  Car.  113.  8.  Cooper  t/.   German  Nat.   Bank,  9 

Texas,  —  San  Antonio,  etc.,  R.  Co.  v.  Colo.  App.  169;  McGrath  v.  Hoopes,  26 

Cockrill,  72Tex.  613;  Brown  t/.  Thomp-  Miss.  496;    Bartholow   Banking-house 

son,  79  Tex.  58.  v,  St.  Joseph  Lead  Co.,  12  Mo.  App. 

Wisconsin,  —  Hilton   v.    Waring,    7  587;    Southern   Bldg.,   etc.,   Assoc,  v. 
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pulsory,*  though  some  of  these  statutes  make  an  exception  as  to 
persons  not  residents  of  the  state.* 

AsBignment  or  Indorsement.  —  In  some  states  when  a  negotiable 
instrument  is  transferred  by  assignment  the  assignor  must  be 
joined  in  an  action  against  the  maker,  but  when  the  transfer  is  by 
indorsement  the  indorser  need  not  be  joined.* 

Skinner,  (Tex.  Civ.  App.  1897)42  S.  W.  that  the  indorsers  are  not  sued,  but  if 

Rep.  320;   Shuey  v,  Adair,  18   Wash,  there  be  two  indorsers  not  sued,  and  he 

]  88.  plead  in  abatement  that  one  is  a  resi- 

Beaaon  of  Bnle.  —  It  was  held  in  Mc-  dent,  and  say  nothing  as  to  the  other, 

Grath  v.  Hoopes,  26  Miss.  496,  that  an  the  plea  will  be  good,  for  in  that  case 

indorser  would  not  be  joined  as  a  de-  it  will  be  presumed  that  the  other  is  a 

fendantin  an  action  against  the  maker  nonresident.      Stevenson  v.  Walton,  2 

of  a  note  at  the  request  of  such  maker,  Smed.  &  M.  (Miss.)  262. 

since  such  joinder  would  be  to  the  dis-  In  Justice's  Conrt.  —  In  Reed  v.  Finton, 

advantage  of  the  maker  rather  than  63  Ind.  288,  it  was  held  that  in  an  ac- 

otherwise,  as  it  would  make  him  liable  tion  before  a  justice  of  the  peace  the 

to  additional  costs.     But  this  case  ovcT'  payee  must  be  made  a  party  defendant 

ruUd    Wells    v,    Patterson,    7    How.  to  an  action  against  the  maker,  unless 

(Miss.)  32,   where    the    contrary    was  he  had    transferred    the   note   to  the 

held.  plaintiff  by  indorsement  rather  than 

Defendant    Setting    Up   Frand.  —  In  assignment. 

Pruitt  V.  Jones,  14  Tex.  Civ.  App.  84,  2.  Smith  v.  Crutcher,  27  Miss.  455; 

the  maker  of  a  purchase  money  note  Stevenson  v,  Walton,  2  Smed.   &  M. 

was  permitted  to  bring  in  the  payee  of  (Miss.)  262;  Agricultural  Bank  v.  Har- 

such  note  as   codefendant,  where    he  ris,  2  Smed.  &  M.  (Miss.)  463;  Thomp- 

claimed  that  he  had  been  induced  to  son  v.  Planters'  Bank,  2  Smed.  &  M. 

execute  the  note  by  the  fraudulent  rep-  (Miss.)  476;  Lillard  v.  Planters'  Bank, 

resentations  of  such  payee.  3  How.  (Miss.)  78;  BuUit  v.  Thatcher, 

1.  Brunson  v.   Lea,   5   Smed.  &   M.  5  How.  (Miss.)  6S9;  Colverv.  Wheeler, 

(Miss.)  149;  Rappleye  v.  Hill,  4  How.  11  Ohio  Cir.  Ct.  Rep.  604,  5  Ohio  Cir. 

(Miss.)  295;    Wilkinson   v.   Tiffany,  5  Dec.  278;  Thompson  v.  Payne,  21  Tex. 

How.   (Miss.)  411;  Chenango  Bank  v.  622. 

Curtiss,  19  Johns.  (N.  ¥'.)326.     But  see  The  makers  of  a  note  are  included  in 

McGrath  v.  Hoopes,  26  Miss.  496.  the  AHssissippi  statute  requiring  all  the 

In  Michigan.  —  In  Fay  v,  Jenks,  78  drawers  and  indorsers  of  bills  of  ex- 
Mich.  312,  it  was  held  that  an  action  change  and  promissory  notes  resident 
could  not  be  maintained  against  the  in-  in  the  state  to  be  sued  in  one  joint  ac- 
dorsers  alone,  where  they  had  indorsed  tion.  Stevenson  z/.  Walton,  2  Smed.  & 
the  note  before  its  delivery  to  the  M.  (Miss.)  262;  Agricultural  Bank  v, 
payee.  Harris,   2  Smed.   &    M.   (Miss.)    463; 

Effect  of  These  Statntei. — A  statute  Wells  v,  Patterson,  7  How.  (Miss.)  32. 

requiring  the  makers  and  indorsers  of  In  Agricultural  Bank   v,    Harris,   2 

promissory  notes  to  be  sued  in  the  Smed.  &  M.  (Miss.)  463,  it  was  held 

same  action  does  not  affect  the  rights  of  that  the  fact  that  the  maker  had  previ- 

the  parties  to  the  contract,  but  only  ously    been  sued,  and   judgment  ob 

modifies    the    remedy.       Rappleye   v.  tained  against  him,  was.no  excuse  for 

Hill,  4  How.  (Miss.)  295.  not  joining  him  in  a  subsequent  action 

Bimiiltaneone    Action.  —  In    Binge  t/.  against  the  indorsers.     But  in  Thorn p- 

Smith,  Dall.  (Tex.)  616,  it  was  held  that  son  &-.  Planters'   Bank,  2  Smed.  &  M. 

the  indorser  and  the  drawer  or  maker  (Miss.)  476,  it  was  held  thatihis  statute 

of  a  negotiable  instrument  should  be  did  not  apply  to  the  makers  of  a  note 

joined  in  the  same  action,  where  both  which  had  never  been  indorsed, 

are  sued  simultaneously,  though  it  was  8.  Indiana,  —  Barcus    v,    Evans,    14 

said  that  the  practice  at  common  law  Ind.  381;  Alexander  v,  Gaar,  15  Ind. 

was  otherwise.  89;  Connard  v.  Christie,  16  Ind.  427; 

Flea  in  Abatement.  —  Under  a  statute  Treadway  v,  Cobb,  18  Ind.  36;  Strong 

requiring  the  maker  and  indorsers  of  a  v.    Downing,    34   Ind.   300;    Keller  v. 

note  to  be  joined,  the    maker  when  Williams,    49    Ind.     504;    Clough    v, 

sued  alone  may    plead  in  abatement  Thomas,  53  Ind.  24;  Clough  v.  Miller, 
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(3)  Discontinuance  as  to  One  or  More  Defendants.  —  In  a  joint 
action  against  the  indorsers,  and  the  maker,  drawer,  or  acceptor 
of  a  negotiable  instrument,  the  general  rule  is  that  there  can  be  no 
discontinuance  as  to  such  maker,  drawer,  or  acceptor,  without 
also  causing  a  discontinuance  as  to  the  indorser.^     But  in  some 

53  Ind.  28;  Reed  z/.  Finton,  63  Ind.  288,  Couch  v.  Thorntown  First  Nat.  Bank, 

where  the  rule  was  applied  io  an  action  64  Ind.  92,  it  was  held  that  although 

before  a  justice  of  the  peace;    Abshire  the  plaintifif  had  a  right  to  dismiss  his 

V.  Corey,  113  Ind.  484.     Contra^  where  action  against  the  maker  in  a  joint  ac- 

the  note  was  payable  to  bearer,  Riley  tion  against  the  maker  and  indorser  of 

V,  Schawacker,  50  Ind.  592.  a  promissory  note,   yet  where  the  in- 

Kentucky.  —  Perry  v,  Seitz,  2   Duv.  dorser  had  pleaded  the  general  denial, 

(Ky.)  122.     And  see  Curd  r.  Lewis,  i  such  a  dismissal  would  not  relieve  the 

Dana  (Ky.)  354.     Contra^  in  an  action  plaintiff  from  the  necessity  of  showing 

by    bill    and   attachment  against  the  that  the  maker  was  insolvent,  in  order 

maker,   Clark    v.   Smith,   7    B.    Mon.  to  hold  the  indorser  liable. 
(Ky.)  274,  where  the  defense  is  payment        Sevoranoe  on  Maker's  DefinQlt.  —  Where 

with    notice    before    the   assignment;  the  maker  fails  to  answer  in  an  action 

True   V,   Triplett,   4    Mete.    (Ky.)   57;  against  himself  and  the  indorser  of  a 

Craig  V,   Whips,  I  Dana  (Ky.)  375,  in  promissory  note,  the  plaintiff  may  enter 

which  case  usury  was  also  pleaded.  a  judgment  of  severance,  and  there- 

Ohio,  —  Myers  v.  Miller,  2  West  L.  after  the  case  stands  as  to  the  indorser 

M.  (Ohio)  420.  as  though   he  had   been   sued   alone. 

Oontra.  —  Ruddell  v.  Walker,  7  Ark.  Fleischmann  v.  Stern,  61  How.  Pr.  (N. 

457.  Y.  Supreme  Ct.)  124. 

1.  Alabama,  —  Phillips  v,  Jordan,  3        Want    of    Service. — Jn   Hopkins  v. 

Stew.  (Ala.)  38.  Keith,  27  Tex.  91,  it  was  held  that  want 

Indiana,  —  Lodge   v.   State  Bank,  6  of  service  on  one  of  the  makers  of  a 

Blackf.  (Ind.)  557;  Britton  v.  Wheeler,  note  would  not  authorize  the  plaintiff 

8   Blarkf.  (Ind.)  31;  Albany  Furniture  to  dismiss  as  to  him,  and  take  judg- 

Co.  V,  Merchants'  Nat.  Bank,  17  Ind.  ment  by  default  against  the  indorser 

App.  531.  and  the  other  maker,  who  were  joined 

Michigan,  —  Maynard  v,  Penniman,  with  him  as  defendants;  and  in  Look 

10  Mich.  153;  Fay  v,  Jenks,  78  Mich,  v,  Henderson,  4  Tex.  303,  it  was  held 

312.  that   such   a  judgment  was  improper 

Mississippi, — Smith  v,  Crutcher,  27  where  no  showing  was  made  that  the 

Miss.  455;   Wilkinson   v.   Flowers,   37  maker  not  served  was  insolvent  or  a 

Miss.  579;    Boush  v.  Smith,  2  Smed.  nonresident.     Compare  Phillips  v,  Jor- 

h  M.  (Miss.)  512;  Wilkinson  v.  Tiffany,  don,  3  Stew.  (Ala.)  38. 
5  How.  (Miss.)  411;  Branson  v.  Lea,  5        Indoner  Failing  to  Answer.  —  Under 

Smed.  &  M.  (Miss.)  149.     But  see  Fair-  a  statute  providing  that  judgment  can- 

child  V.   Grand    Gulf  Bank,   5   How.  not  be  rendered  against  indorsers  un- 

(Miss.)  597.  less  it  is  at  the  same  time   rendered 

New    York,  —  Miller  v,   M'Cagg,   4  against  the  maker,  with  certain  excep- 

Hill  (M.  Y.)35.     But  see  Scott  V.  Stand-  tions,   where  the  maker  answers,  but 

art,  19  Wend.  (N.  Y.)642;  Anonymous,  the  indorsers  do  not,  judgment  cannot 

4  Hill(N.  Y.)  19;  Fuller  V.  Van  Schaick,  be  taken  against  the  indorsers  without 

18  Wend.  (N.  Y.)  547.  further  proceedings  against  the  maker. 

Tennessee,  —  Holland    v,    Harris,    2  Campbell  v.  Beck  with,  17  Tex.  439. 
Sneed  (Tenn.)  68.  Xatter    Showing    Personal  IHsoharge, 

Texas,  —  Scott  z^.  Dewees,  2  Tex.  163;  pleaded  by  one  defendant  in  an  action 

Look  V.  Henderson,  4  Tex.  303;  Camfx-  against  the  maker  and  indorser  of  a 

bell  V.  Beck  with,  17  Tex.  439;  Hopkins  note,  does  not  authorize  the  plaintiff  to 

V.  Keith,  27  Tex.  91;  Barnett  v,  Tay-  dismiss  the  action  as  to  that  defendant 

ler,  30  Tex.  454;  Tooke  v,  Taylor,  31  and  proceed  to  judgment  against  the 

Tex.  I.  other.     Britton  v,  Wheeler,  8  Blackf. 

Compare  McAfee  v,  Doremus,  5  How.  (Ind.)  31. 
(U.  S.)  53;  Buckingham  v.  McCtracken,        Indorsement  for  Frinoipal  by  Agent.  — 

a  Ohio  St.  287.  The  dismissal  of  an  action  as  to  the 

ProTing    Inaol^enoy   of    Kaker.— In  indorser  causes  a  dismissal  also  as  to 
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states  the  rule  is  otherwise,  when  the  makers  are  nonresidents ;  * 
and  there  seems  to  be  no  objection  to  dismissing  the  suit  as  to 
the  indorser,  and  proceeding  to  judgment  against  the  maker.* 

/.  Drawer  and  Acceptor.  —  At  common  law  the  holder  of 
a  bill  of  exchange  could  not  unite  in  the  same  action  the  drawer 
and  acceptor  of  such  bill.  But  this  rule  has  been  generally 
changed  by  statute  permitting  the  drawer  and  acceptor  to  be 
joined,*  but  such  joinder,  although  permitted,  is  not  necessary.* 

the  agent  of  such   indorser,    who    is  ^N.  Y.)  60;  Butler  v,  Rawson,  i  Den. 

joined   as  a  codefendant  in  an  action  (N.  Y.)  105;    De  Ridder  v,  Schermer- 

against  such  persons  and  the  maker,  horn,  10  Barb.  (N.  Y.)  638;  HaUeran  v. 

Albany   Furniture   Co.    v.    Merchants  Field,  23  Wend.  (N.  Y.)  38. 

Nat.  Bank,  17  Ind.  App.  531.     The  in-  Ohio,  —  Green  v,   Burnet,    i  Handy 

dorsement  in  this  case  was:  '*  Shanklin  (Ohio)  285. 

&  Co.,  per  Gilpin."  Pennsylvania,  —  Boggs  v,  Lancaster 

1.  Duncan  v,  M'Neill,  31  Miss.  704;  Bank,  7  W.  &  S.  (Pa.)  331. 

Pool  V,  Hill,  44  Miss.   306;    Smith  v.  It  was  held  in   Pierce  v,   Eustis,  6 

Crutcher,  27  Miss.  455;  Moore  v.  Janes,  Blackf.  (Ind.)  159,  that  the  statute  of 

6  Tex.  227.  that  state  making  it  "  lawful  for  the 

2.  Nevill  V.  Hancock,  15  Ark.  511;  holder  of  any  note  negotiable  by  the 
Hamill  V,  Ward,  14  Colo.  277;  Kirk  v,  law  merchant  to  institute  one  suit 
Seawell,  2  Smed.  1%  M.  (Miss.)  571;  against  all  the  parties  to  such  note  who 
People  V,  New  York  C.  P.,  19  Wend,  may  be  liable  at  common  law  to  the 
(N.  Y.)  118.  But  see  Moffet  v.  Wool-  holder,"  did  not  apply  to  a  bill  of  cx- 
dridge,  3  Stew.  (Ala.)  324.  change,  so  as  to  authorize  a  joint  suit 

Failure  of  Proof  Agidnst   Indonor. —  against  the  drawer,  acceptor,  and  in- 

Where   suit  is  instituted   against  the  dorser  of  the  bill. 

maker  and  Indorser  of  a  note,  jointly,  In  Colorado,  prior  to  1887,  it  was  not 

and  the  plaintiff  fails  to  make  out  his  misjoinder  to  include  the  maker  and 

case  against  the  indorser,  for  want  of  acceptor  of  an  order  as  parties  defend- 

proof  of  demand  and  notice,  such  fail-  ant    in    an    action    before    a    justice, 

ure  does  not  inure  to  the  benefit  of  the  Hughes  v.  Fisher,  10  Colo.  383. 

maker.     Nevill   v.    Hancock,    15  Ark.  4.  Alabama.  —  Williams  v.  Jones,  79 

511.  Ala.  119. 

Effect  of  Former  Action.  —  An  action  Georgia,  —  Ware  v.    City    Bank,   59 

previously     brought    against    the    in-  Ga.  840;    Davis  v.  Baker,  71  Ga.  33; 

dorser,   or  the  maker  or  drawer  of  a  Richardson  v.  White,   R.    M.   Charlt. 

negotiable  instrument,  is  no  bar  to  a  (Ga.)  53. 

subsequent    action   against  the  other  Mississippi,  —  McGrath  v.  Hoopes,  26 

party.     Hamill  v.  Ward,  14  Colo.  277;  Miss.  496.     But  see  Gwin  v,  Mande- 

Porter    v,    Ingraham,    10    Mass.    88;  ville,  9  Smed.  &  M.  (Miss.)  320,  where 

Brooklyn  City,  etc.,  R.  Co.  v.  National  it  was  held  that  the  acceptor  of  a  bill 

Bank,    102    U.   S.    14.      But  see   Gil-  of  exchange  was  included  in  the  terms 

more  v,  Carr,  2  Mass.  171;  Rodgers  v.  of  the  Mississippi  statute  requiring  the 

Hunter,  8  Smed.  &  M.  (Miss.)  640.  holder  of  an   indorsed  bill  to  sue  all 

8.  Georgia.  —  Davis  v.  Baker,  71  Ga.  parties  thereto  living  and  resident  in 

33;  Ells  V.  Bone,  71  Ga.  466.    And  see  the  state. 

Vinson?/.   Piatt,  21  Ga.    135;    Cox  v,  Ohio, — Green  v.  Burnet,  i   Handy 

Mechanics*  Sav.  Bank,  28  Ga.  529.  (Ohio)  285. 

Kentucky.  —  Crisson  v.  Williamson,  Pennsylvania.  —  Boggs  v.  Lancaster 

I  A.  K.  Marsh.  (Ky.)  454.    .  Bank,  7  W.  &  S.  (Pa.)  331. 

Massachusetts.  —  Blakely  v.  Grant,  6  Ko  Stay  of  Exeoution.  —  Where  the  ac- 

Mass.  386.  ceptor  of  a  bill,  though  a  surety,  is  sued 

Michigan,  —  Reading  t/.  Beardsley,  41  alone,  he  cannot,   upon  motion,  after 

Mich.  123.  judgment,  obtain  a  stay  of  execution 

Mississippi.  —  Gwin    v.   Mandeville,  and  require  the  plaintiff  to  make  the 

9  Smed.  &  M.  (Miss.)  320;  McGrath  v.  principals  parties,  so  that  they  may  first 

Hoopes,  26  Miss.  496.  be    proceeded    against  by  execution. 

New  York,  — Barton  v.  Spies,  5  Hun  Green  v,  Burnet,  i  Handy  (Ohio)  285. 
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SisoontinTianoe.  —  It  seems  that  where  the  drawer  and  acceptor  of 
a  bill  of  exchange  are  joined  as  defendants  in  one  action,  the 
plaintiff  may  discontinue  as  to  one  of  the  defendants  and  proceed 
to  judgment  against  the  other.* 

g.  Indorsees  —  Saooeuive  indonen.  —  In  some  states  successive 
indorsers  of  a  negotiable  instrument  may  be  joined  as  defendants 
in  an  action  thereon.*  But  where  such  joinder  is  permitted  it  is 
held  not  to  be  compulsory.* 

Joint  Indonert.  —  In  some  jurisdictions  the  holder  of  a  negotiable 
instrument  must  make  all  joint  indorsers  defendants.* 

Difoontiniuuioe.  —  It  seems  that  in  an  action  against  two  or  more 
indorsers  of  a  note,  it  is  competent  for  the  plaintiff  to  discontinue 
as  to  one  not  served,  and  proceed  against  the  others.* 

h.  Indorser  and  Guarantor.  —  It  has  been   held  that  a 

Suit  Against  Drawer  Alone.  —  It  was  Car.  113;  San  Antonio,  etc.,  R.  Co.  v. 
held  in  Richardson  v.  White,  R.  M.  Cockrill,  72  Tex.  613.  But  see  Dillon 
Charlt.  (Ga.)  53,  that  the  holder  of  a  v.  State  Bank,  6  Blackf.  (Ind.)  5;  Good- 
bill  of  exchange  might  maintain  an  ac-  let  V.  Britton,  6  Blackf.  (Ind.)  500; 
tlon  against  the  drawer  thereof,  with-  Riddle  v,  Mandeville,  5  Cranch  (U.  S.) 
out  previously  suing  the  acceptor.     To  322. 

the  same  effect  see  Ware  v.  City  B'^nk,        Action  for  Con^enion.  —  In  Stafford  v, 

59  Ga.  840.  Blum,  7  Tex.  Civ.  App.  283,  it  was  held 

1.  Reading  v.  Beardsley,  41  Mich,  that  an  assignor  was  a  proper  party  de- 
123;  Christian  v.  O'Neal,  46  Miss.  670.  fendant  in  an  action  by  the  assignee  of 

Aotion  Against  Party  Not  Joined.  —  In  promissory  notes  against  one  who  had 

Ells  V.  Bone,  71   Ga.  466,  where  judg-  collected  them,  and  had  failed  to  pay 

ment  was   recovered  against  the  ac-  over  the  proceeds  to  the  plaintiff,  when 

ceptor  and  one  of  the  drawers  of  a  bill  such  assignee  set  up  in  defense  offsets 

of  exchange,    it   was   held   that  such  against  the  plaintiff's  assignor, 
judgment  did  not  bar  a  subsequent  ac-        All  Living  Indorsen. —  In  Dillon  v, 

tion   against  the   other    drawer,    who  State   Bank,   6   Blackf.   (Ind.)   5,   and 

was   not  served   in   the   first  case,  on  Goodlet  v.  Britton,  6  Blackf.  (Ind.)  500, 

acount  of  his  absence  from  the  stale.  it  was  held  that  all   living   indorsers 

2.  Indiana,  —  Marshall  v.  Pyeatt,  13  must  be  joined  as  defendants  under  the 
Ind.  255;  Goodlet  v.  Britton,  6  Blackf.  Indiana  statute. 

(Ind.)  500;    Ewing  v.  Sills,  i  Ind.  125,  4.  Erwin  v,   Scotten,   40    Ind.    389; 

holding  that  successive  indorsers  could  Foster  v.  Collner,  107  Pa.  St.  305.     But 

be  joined  only  when  the   instrument  see  Deloach  v.  Dixon,  Hempst.  (U.  S.) 

was  negotiable.  428,  where  it  was  held  that  the  statutes 

New  York.  —  Bradford   v,   Corey,   5  of  Arkansas  authorized  the  plaintiff  to 

Barb.  (N.  Y.)  461.  sue  any  or  all  the  joint  indorsers  of  a 

North    Carolina  . — Johnson    v,  promissory  note^ 

Hooker,  2  Jones  L.  (N.  Car.)  29.  5.  Smith  v,  Robinson,   11  Ala.  270. 

Tennessee.  —  Crutcher  v.   Bedford,  8  And    see    Watson   v,    Hoge,    7  Yerg. 

Humph.  (Tenn.)  405;  Watson  v.  Hoge,  (Tenn.)  344.     But  in  Foster  v,  Collner, 

7  Yerg.  (Tenn.)  344.  107  Pa.  St.  305,  it  was  held  that  in  an 

Texas.  —  Brooks     v.     Breeding,     32  action  on  a  joint  note  against  two  in- 

Tex.   752;    Davidson  v.    Peticolas,    34  dorsers  and  the  payees  jointly,  there 

Tex.  27;    Jones  v.  Ritter,  32  Tex.  717,  could  be  no  recovery  against  one  of  the 

overruling  Rhine  v.  Hart,  27  Tex.  94.  indorsers  singly,  although  the  indorse- 

Compare  Givens  v.  Western    Bank,   2  ment  by  the  other  was  forged. 

Ala.  397;  Brown  v.  Knower,  2  111.  469;  Second  Action  After  Biicontinnanoe. — 

Wolf  V.  Hosteller,  182  Pa.  St.  292,  40  In  Johnson  v.  Hooker,  2  Jones  L.  (N. 

W.  N.  C.  (Pa.)  517,  affirming  13  Lane.  Car.)  2q.  it  was   held   that   an   action 

L.  Rev.  (Pa.)  201.  might  be  maintained    against  an   in> 

8.  Duncan  v.  M'Neill,  31  Miss.  704;  dorser,  although  in  a  previous  action 

Virginia  Nat.   Bank  v,   Carr,   121  N.  against  such  person  and  another  in- 
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joint  action  cannot  be  maintained  against  an  indorser  and  a  guar- 
antor of  a  negotiable  instrument,  as  their  contracts  are  several,* 
and  in  another  case,  that  such  a  joinder  was  at  least  unneces- 
sary.* 

i.   Survivor  and  Personal  Representative  of  Deceased 

Party  —  whether  Joinder  Proper,  —  The  personal  representatives  of 
deceased  parties  to  a  negotiable  instrument  cannot  be  joined  as 
defendants  in  an  action  against  the  surviving  parties  to  such 
instrument,*  at  least  in  an  action  at  law ;  ^  though  in  some  states 
a  contrary  rule  now  obtains  under  statutory  provisions.* 

Death  Pending  Action.  —  In  some  states  it  is  held  that  on  the 
death  of  one  of  the  parties  defendant  in  an  action  on  a  negotiable 
instrument  while  the  suit  is  pending,  the  action  must  be  con- 
tinued against  the  survivors  alone,®  but  in  other  states  the  con- 
trary IS  held/  and  in  such_states  it  is  proper  to  revive  the  action 
against  the  representatives  of  the  deceased  party.® 

dorser  his  name  had  been  stricken  out  against  a  surviving  co-maker,  unless 

of  the  writ;  but  in  Erwin  v.  Scoten,  40  the  survivor  is  insolvent.     Voorhis  v. 

Ind.  389.  the  contrary  was  held.  Child,  17  N.  Y.  354;  Voorhis  v,  Baxter, 

1.  Killian   ».    Ashley,   24   Ark.    511.  18  Barb.  (N.  Y.)  592,  i  Abb.  Pr.  (N.  Y.) 
See  also  supra,  d.  Maker  and  Guarantor,  43;  Churchill  v,  Trapp,  3  Abb.  Pr.  (N. 

2.  Cozzens    v.   Chicago   Hydraulic-  Y.  Supreme  Ct.)  306;  Bentz  v.  Thur- 
Piess  Brick  Co.,  166  111.  213.     Compare  her,  i  Thomp.  &  C.  (N.  Y.)  645. 
Central  Trust  Co.  v.  New  York  Equip-  Ohio.  —  Burgoyne  v.  Ohio  L.  Ins.. 
™ent  Co.,  87  Hun  (N.  Y.)  421.  etc..  Co.,  5  Ohio  St.  586. 

8.  Mattison    v,  Childs,  5    Colo.  78;  Form  of  Judgment  Against  Ezeeator  or 

Stevens  V.  Catlin,  152  111.  56;    Barlow  Adminiatrstor.  —  When     the    personal 

t/.  Scott,  12  Iowa  63.  representative  of  a  deceased  parly  is 

4.  Ballance  ?/.  Samuel,  4  111.  380:  Os-  joined  as  a  defendant  with  surviving 

good  V.  Spencer,  2  Har.  &  G.  (Md.)  133;  parties  to  a  negotiable  instrument,  the 

Maples  V,  Geller.  i  Nev.  238;  Binge  v,  judgment  rendered  against  him  should 

Smith,   Dall.  (Tex.)  616;    Chandler  v.  be  de  bonis  testatoris.     Bostwick  v.  Mc- 

Hill.  2  Hen.  &  M.  (Va.)  124.  Evoy.  62  Cal.  496;   Stockton  Bank  v, 

6.  C«/i/<7r«ia.  — Bostwick  v.McEvoy,  Howland,    42     Cal.     129.      And     see 

62  Cal.  496;    Stockton  Bank  v.  How-  Churchill  v.  Trapp,  3  Abb.  Pr.  (N.  Y. 

land,  42  Cal.  129.  Supreme  Ct.)  306. 

/«//ia;m.  —  St.  John  v.  Hardwick.  11  Defendant    in    Two    Capaeitieo.  —  In 

Ind.  251;    Hays  v,  Crutcher,   54  Ind.  Morehouse  v.  Ballou,  16  Barb.  (N.  Y.) 

260;  Bray  v.  Black,  57  Ind.  417.  289,  it  was  held  improper  to  sue  the 

Mississippi.  —  Steen    v.    Finley,     25  surviving  maker  of  a  joint  and  several 

Miss.  535;  Bradford  tr.Curlee,  41  Miss,  note,  as  such  survivor,  and  as  one  of 

558,  m  which  case  it  was  held  that  any  the  executors  of  the  deceased  maker, 

error  in  joining  the  executor  of  a  de-  in  an  action  in  which  his  co-sureties 

ceased  obligor  and  the  survivor  would  were  also  parties  defendant, 

be  cured  by  a  verdict,  when  there  had  6.  Gayle  v.  Agee,  4  Port.  (Ala.)  507; 

been  no  objection  to  the  joinder.     But  Bruton  «/.- Gregory,  8  Ark.   177;    Mc- 

sec  Poole  v.  McLeod.  i  Smed.  &  M.  Vean  v..  Scott,  46  Barb.  (N.  Y.)  379; 

(Miss.)  391.  .  Wiley  v.  Pinson,  23  Tex.  486. 

AVze^  Ki?r^.— Eaton  t^.  Alger,  47  N.  7.  Colt  v.  Learned,   133  Mass.  409; 

Y.  345,  affirming  57  Barb.  (N.  Y.)  179.  Henderson  v.  Talbert,  5  Smed.  &  M. 

dtstmgutshed  in   Hays  v.  Hathorn,  74  (Miss.)   109;     Smith    v.    Crutcher,    27 

N.    Y.   486;    Ricart    v.    Townsend,    6  Miss.  455;  Holland  z^.  Harris,  2  Sneed 

How.  Pr.  (N.  Y.  Supreme  Ct.)  460.  (Tenn.)  68. 

In  the  following  cases  it  was  held  8.  Smith  v.  Crutcher,  27  Miss.  455: 

that  the  personal  representative  cannot  Henderson  v,  Talbert,  5  Smed.  &  M. 

be  joined  as  a  defendant  in  an  action  (Miss.)  109. 
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Whether  Joinder  Keoeeeary.  —  Where  the  joinder  of  surviving  parties 
and  the  personal  representatives  of  deceased  ones  is  permitted,  it 
is  nevertheless  held  not  to  be  necessary.* 

Action  Againit  Personal  Bapreientative  Alone.  —  In  some  cases  it  has 
been  held  permissible  where  there  were  several  parties  to  a  nego- 
tiable instrument  to  sue  the  personal  representative  of  a  deceased 
party  as  a  sole  defendant,*  but  in  other  cases  it  has  been  held 
that  this  can  be  done  only  when  the  survivor  or  survivors  are 
insolvent.' 

BepreienUtiyet  of  Xaker  and  Indoner  may  be  joined  as  defendants  in 
an  action  on  a  negotiable  instrument,  when  both  of  those  parties 
are  deceased.* 

/  Person   Refusing  to  Join  as  Plaintiff.  —  Where  a 

person  who  would  properly  be  a  coplaintiff  in  an  action  on  a 
negotiable  instrument  refuses  to  join  as  such,  he  may  be  made 
a  defendant.* 

k.  Person  Not  a  Party  to  Instrument.  —  Persons  not  par- 
ties to  the  instrument  cannot  be  joined  as  defendants  in  an  action 

1.  Indiana, —  Klussmanz/.  Copelaad,  •  (Miss.)  i6i;   Maples  v.  Geller,  z  Nev. 

i8  Ind.  306;    Coulter  v.  Clark,  a  Ind.  238;  Thompson  v.  Johnson,  40  N.  J.  L. 

App.  512.     Contra^  St.  John  v.  Hard-  220. 

wick,  II   Ind.  251;    Bray  v.  Black,  57  8.  Leake,    etc.,    Orphan    House    t/. 

Ind.  417.  Lawrence,  II  Paige  (N.  Y.)  81;    Bentz 

Kentucky.  —  Farmers',  etc.,  Bank  r.  v,  Thurber,  i  Thomp.  &  C.  (N.  Y.)  645. 

Turner.  2  Litt.  (Ky.)  16.  Dismiaiin^  Complaint  as  to  flnxTlvor. 

Louisiana,  —  Matter  of  O'Flaherty,  7  —  In  Mattison  v,  Childs,  5  Colo.  78,  it 

La.  Ann.  640.  was  held  improper  to  proceed  against 

Texas.  —  Scott  v.  Dewees,  2  Tex.  the  executor  of  a  deceased  maker  of' a 
153;  Walker  v.  Collins,  22  Tex.  189;  joint  note,  without  dismissing  the  corn- 
Foster  V,  Champlin,  29  Tex.  22;  Wo-  plaint  as  to  the  surviving  maker, 
mack  z/.  Shelton,  31  Tex.  592;  Aldridge  4.  Keyser  v.  Fendall,  5  Mackey  (D. 
V,  Mardoflf,  32  Tex.  204;  Binge  v,  C.)  47;  Duerson  v.  Alsop,  27  Gratt. 
Smith,  Dall.  (Tex.)  616.  (Va.)  229. 

Indoner  and  Bepresentativat  of  Kaker.  Kaker  and  Administrator  Who  Is  Payee. 

—  A  sutute  prohibiting  the  entering  of  —  In  Dancy  v.  Smith,  68  N.  Car.  179, 

judgment  against  an  indorser  of  a  note  it  was  held  proper  to  make  an  admin- 

unless     judgment    is    also    rendered  istrator  pendente  lite  to  whom  a   note 

against  the  maker,  has  been  held  not  was  given  a  party  defendant  in  an  ac- 

to  require  the  plainti£F  to  make  the  ad-  tlon  by  a  subsequent  administrator  to 

ministrator  of  a  maker  who  dies  while  recover  the  amount  of  the  note  from 

an  action  is  pending  against  him  and  the  maker. 

the  indorser,  a   party  defendant,    as  Xaker's  Heirs  and  Exeontors  cannot 

such  death  abates  the  action  as  to  the  properly  be  joined  as  defendants  in  an 

maker,   although    his  estate    remains  action  to  charge  the  really  of  such  de- 

liable  for  the  debt.     Aldridge  v.  Mar-  ceased  maker  with  the  amount  of  a 

doflf,  32  Tex.  204;   Scott  v,  Dewees,  2  promissory  note.     Emerick  v.  White, 

Tex.  153.  12  Phila.  (Pa.)  189,  34  Leg.  Int.  (Pa.) 

Bight  of  Bepretentati^e  to  Appear. —  115. 

It  was  held  in  Womack  v.  Shelton,  31  6.  Central  City  First  Nat.   Bank  v. 

Tex.  592,  that  the  personal  representa-  Hummel,    14    Colo.    259;     McNamee 

tive  of  a  deceased  maker  of  a  promis-  v.   Carpenter,  56  Iowa  276;    Hoskins 

sory  note  had  a  right  to  appear  with  v.  McGirl,  12  Mont.  563;   Hopkins  v. 

the  survivors  sued  thereon,  and  have  Lane,  4  Thomp.  &  C.  (N.  Y.)  311.     But 

the  validity  of  the  note  adjudicated.  see   Drake   v.   New  York  Iron  Mine, 

8.  Gayle  v,  Agee,  4  Port.  (Ala.2  507;  (Supreme  Ct.)  21  N.  Y.  Supp.  491;  Morse 

Woodhouse  v,  Lee,  6   Smed.    «    M.  v.  Hovey,  9  Paige  (N.  Y.)  197. 
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thereon ;  *  and  of  course  the  nonjoinder  of  such  persons  cannot 
be  successfully  set  up  by  the  defendant.* 

IX.  Declabatioh  and  Comflaikt  —  1.  Jurisdiction  and  Venue  — 
JnriBdiction.  —  If  the  court  in  which  an  action  on  a  negotiable  instru- 
ment is  brought  is  one  of  limited  jurisdiction,  the  declaration  must 
contain  averments  which  show  that  the  action  is  one  within  the 
jurisdiction  of  such  court,  as  that  a  sufficient  amount  is  involved,* 
or,  in  actions  in  the  federal  courts,  that  the  citizenship  of  the 
parties  to  the  instrument  is  such  that  the  court  has  jurisdiction.* 
So,  when  an  action  is  brought  in  equit)',  the  pleading  must  con- 
tain averments  which  show  the  plaintiff's  right  to  resort  to  that 
court.* 

Venae.  —  In  an  action  on  negotiable  instruments,  it  is  proper  to 
allege  the  venue  under  a  videlicet.^ 

1.  Heaton  v.  Lynch,  ii   Ind.   App.  Pet.  (U.  S.)  318;   M'Micken  v.  Webb, 

408;  Lovelace  v.  Doran,  (Supreme  Ct.)  11   Pet.  (U.  S.)  25;    Smith  v,  Clapp,  15 

15  N.  Y.  Supp.  279;  Oxford  First  Nat.  Pet.  (U.  S.)  125;    Morgan  v.  Gay,  19 

Bank  v.  Turner,  (Supreme  Ct.)  24  N.  Wall.  (U.  S.)  81;    Turner  v.  Bank  of 

Y.  Supp.  793;    U.  S.  Bank  v,  Lyman,  North  America,  4  Dall.  (U.  S.)8;  Brad- 

20  Vi.  666;    Emly  v.  Lye,  15   East  7.  ford  v,  Jenks,  2  McLean  (U.  S.)  130. 

But  see  Sullivan  v,  Sullivan  Mfg.  Co.,  See    also    supra^    IL   3.    United  States 

14  S.  Car.  494,  where  it  was  held  that  Courts, 

directors  of  a  corporation  were  prop-  How  Oljection  Baieed.  —  When,  in  an 

erly  joined  as  defendants  in  an  action  action  in  a  federal  court  on  a  negoti- 

to  enforce  the  statutory  liability  of  such  able  instrument,  want  of  jurisdiction 

directors  upon  a  note  executed  by  the  appears  on  the  face  of  the  pleading,  the 

corporation.  objection  should  be  taken  by  demurrer. 

Joint  Liability  for  Coniideration.  —  A  and  when  it  does  not  so  appear,  then 

note  which  appears  on  the  face  of  it  to  by  plea.     Vamer  v.  West,  i  Woods  (U. 

be* the  separate  note  of  A  only,  cannot  S.)  493. 

be  declared  on  as  the  joint  note  of  A  6.  Brush    v.   Kinsley,   14    Ohio  22; 

and  B,  though  given  to  secure  a  debt  Chilltcothe  Bank  v,  Yoe,  4  Ohio  125. 

for  which  A  and  B  were  jointly  liable.  But  see  Maples  v.  Geller,  i  Nev.  238. 

Emly  V.  Lye,  15  East  7.  Action  by  Auignee  of  Non-negotiable 

Person  Beoeiving  Part  of  Prooeedi.  —  Note.  —  Where  the  assignee  of  a  non- 

The  payee  of  a  note  cannot  be  com-  negotiable   note    has    a    right  to  sue 

pelled   to  join    as  a  party   in   a  suit  thereon  in  equity,  and  he  would  have 

against  the  maker,  a  person  who  re-  no  such  right  if  the  instrument  were 

ceives  a  part  of  the  proceeds  of  the  negotiable,  his  plea  must  contain  an 

note    and    agrees    to  pay  such   note,  allegation  that  the  note  is  non-negoti- 

Heaton  v.  Lynch,  ii  Ind.  App.  408,  able.     Brush  v.  Kinsley,  14  Ohio  22. 

8.  Newcome  v.  Dunham,  27  Ind.  6.  Semon  v.  Hill,  7  Ark.  70;  Swinney 
285;  Craig  School  Tp.  v.  Scott,  124  v.  Burnside,  17  Ark.  38.  See  in  gen- 
Ind.  72;  Hinkle  v.  Hinkle,  (Ind.  App.  eral  article  Venue. 
1898)  50  N.  E.  Rep.  829;  Hackett  v.  Place  of  Ezeontion  Kot  Shown.  —  In 
Scbiele,  19  La.  Ann.  67;  Snelling  v.  declaring  upon  an  instrument,  accord- 
Howard,  7  Robt.  (N.  Y.)  400.  ing  to  its  legal   effect,  which  does  not 

Part  Owners  of  Steamboat.  —  In  an  ac-  disclose  upon  its  face  the  place  of  its 

tion  upon  a  promissory  note  given  for  execution,  it  is  no  variance  to  lay  the 

supplies  furnished  to  a  steamboat,  it  is  venue  in  the  county  where  the  suit  is 

not  necessary  to  join  co-owners  of  the  brought,  without  a  videlicet,     Semon  v, 

steamboat  who  were  not  parties  with  Hill,  7  Ark.  70. 

the  persons  giving  the  note.     Snelling  Inference   from    Venne.  —  Where    the 

V,  Howard,  7  Robt.  (N.  Y.)  400.  venue  in  an  action   on   a  bill  of  ex- 

8.  Thomas  v.  Miller,  Walk.  (Miss.)  change  is  stated  in  the  margin  of  the 

324.  declaration,  and   no  special   venue  is 

4.  Commonwealth  Bank  v,  Wister,  2  otherwise  disclosed,  the  place  of  draw. 
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2.  What  Law  Gfovema  —  Pleadings  and  evidence  are  governed 
by  the  laws  of  the  place  where  the  suit  is  brought,*  but  the  lex 
loci  contractus  furnishes  the  rule  of  decision  and  governs  the  con- 
struction of  and  liability  on  a  note,*  if  pleaded,  but  it  must  be 
pleaded  for  this  purpose,  otherwise  the  lex  fori  will  control.' 

3.  Execution  and  Delivery — a.  Necessity  and  Sufficiency 
OF  Allegations  of  Execution,  Indorsement,  etc.  — Promii- 

MryHote.  —  In  an  action  against  the  maker  of  a  promissory  note, 
the  making  or  execution  of  the  instrument  must  be  alleged,*  and 

ing  will  be  inferred  to  be  that  stated  in  Y.  Supreme  Ct.)  452;  St.  John  v.  Beers, 

the   margin.     Moore    v.    Bradford,    3  24  How.  Pr.  (N.  Y.  Supreme  Ct.)  377; 

Ala.  550.  Delafield  v.  Kinney,  24  Wend.  (N.  Y.) 

1.  Bond  V.  Bragg,  17  111.  69;  Chuma-  345;  Vogle  v,  Kirby,  15  Civ.  Pro.  Rep. 
sero  V.  Gilbert,  24  111.  293,  651;  Smith  (N.  Y.  City  Ct.)  332;  Wright  v.  Deer- 
V.  Whitaker,  23  111.  367.  ing.  2  Misc.   Rep.  (N.  Y.  C.   PI.)  296; 

A   declaration   upon  an   instrument  Oxford  First  Nat.  Bank  v.  Turner,  (Su- 

negotiable  where  the  action  is  brought  preme  Ct.)  24  N.  Y.  Supp.  793. 

need    not    show   negotiability    at    the  Nebraska,  —  Collingwood     v,     Mer- 

place  where  it  was  executed.     Hakes  chants'  Bank,  15  Neb.  120,  distinguish- 

V,  National  State  Bank,  164  111.  273.  m^  Gage  v,  Roberts,  12  Neb.  276. 

2.  Bond  V.  Bragg,  17  111.  69;  Men-  Texas. — Jennings  v.  Moss,  4  Tex. 
denhall  v.  Gately,  18  Ind.  149.  452;  Jackson  v,  Marshall,  6  Tex.  324; 

8.  Shaw     r.     Wood,     8     Ind.     518;  Ross  v.  Breeding,  13  Tex.  16;  Gray  v. 

Brown  v.  Bunn,  16  Ind.  406;  Menden-  Osborne,    24    Tex.    157;    Thigpen    r. 

hall  V.  Gately,  18  Ind.  149;   Wilson  v.  Mundine,  24  Tex.  282;  Fortune  v.  Kerr, 

Clark,   II    Ind.  387;    Roots  v,  Merri-  25  Tex.  Supp.  309;   Sneed  v.  Moodie, 

wether,  8  Bush  (Ky.)  401;   Cooke   v,  24  Tex.  159;    Barnard  v,  Moseley,  28 

Addicks,  5  Pa.  Dist.  Rep.  389;  Yale  v,  Tex.  543;    Parr  v.  Nolen,  28  Tex.  ^98; 

Ward,  30  Tex.  20.  Gilder  v.  Mclntyre,  29  Tex.  89;  Belcher 

4.  Coiorado.  —  Manning  v.    Haas,    5  v.  Wilson,  31  Tex.  139;  Unger  «/.  An- 

Colo.  37.  derson,  37  Tex.  550;  Graves  v.  Drane, 

Connecticut.  —  Lord    v.    Russell,    64  66  Tex.  658;  Behrens  r.  Dignowitty,  4 

Conn.  86.  Tex.  Civ.  App.  201;    Ramsey  v.  Dren- 

lUinois.  —  Zimmerman  v.  Wead,  18  nan,  (Tex.   Civ.  App.   1898)  44  S.  W. 

111.  305-  Rep-  587. 

Indiana.  —  Smith  v.  Carley,  8  Ind.  What  Striotnew  Kooetsary.  —  It    was 

451;  Koons  V.  McWhinney,  30  Ind.  74;  held  in  Zimmerman  v.  Wead,  18  111. 

Meeker    v.    Shanks,     112    Ind.     207;  305,   that    the    strictness    required    in 

Douthit  V.  Mohr,  116  Ind.  482;  Albany  pleading  at  common  law  was  not  neces- 

Furniture    Co.     v.    Merchants*     Nat.  sary  in  the  averments  in  a, declaration 

Bank,  17  Ind.  App.  95.  on  a  note,  as  to  its  making! 

Kentucky.  —  Brown  v.  Ready,   (Ky.  Information  and  Belief.  —  In  an  action 

1893)  20  S.'  W.  Rep.  1036;  Bell  v.  Mans-  by  the  assignee  of  a  note  the  plaintiff 

field,  12  Ky.  L.  Rep.  89,  (Ky.  1890)  13  S.  properly  states  the  making  of  the  note 

W.  Rep.  838.  on  his  information  and  belief.     Being 

Missouri.  —  Slevin  v.  Reppy,  46  Mo.  payable  to  another  person  and  assigned 

606.  to  him,  he  could  properly  only  state 

Montana.'— 'SohviXXXex   v.    King,     13  the  making  of  the  note  on  his  informa- 

Mont.  227.  tion  and  belief.     St.  John  v.  Beers,  24 

New  York.  —  Cohu  v.  Husson,   113  How.  Pr.  (N.  Y.  Supreme  Ct.)  377. 

N.    Y.    662.   23  N.  Y.   St.   Rep.   505,  Ezeontion  Admitted.  —  It  was  held  in 

affirming  (C.  PI.)  6  N.  Y.  St.  Rep.  292;  Cummings  v.  Gutridge,   17  Mo.   469, 

Price  V.  McClave,  5  Duer  (N.  Y.)  670,  that  where  the  defendant  admitted  the 

6  Duer  (N.  Y.)  544,  affirming  3  Abb.  Pr.  execution  of  the  note  sued  on,  a  copy 

(N.   Y.)  253;   Conkling  v.   Gandall,    i  of  which  was  attached  to  the  petition, 

Keyes(N.Y.)  228;  Butchers',  etc..  Bank  he  could  not  take  advantage  of  any 

».  Jacobson,  9B0SW.  (N.  Y.)595, 15  Abb.  variance  between  such  copy  and  the 

Pr.  (N.  Y.)2i8,  24  How.  Pr.  (N.  Y.)204;  note  when  introduced  in  evidence,  as 

Marshall  v.  Rockwood,  12  How.  Pr.  (N.  his  admission  of  the  execution  made 
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special  fund  an  allegation  that  there  were  such  funds  on  hand  is 
necessary.* 

Alleging  Indorsement.  —  In  an  action  against  an  indorser  it  is  neces- 
sary to  aver  that  he  indorsed  the  instrument  sued  on.*  But  it  has 
been  held  that  a  declaration  setting  out  the  instrument  sued  on, 
or  one  to  which  a  copy  of  such  instrument  and  indorsement  is 
attached,  is  sufficient  to  excuse  an  allegation  that  the  defendant 
indorsed  it.*  In  an  action  against  an  indorser,  it  is  not  necessary 
to  allege  that  he  is  liable  as  such  under  the  statute  of  Anne,  or 
a  similar  act.*  It  has  been  held  that  an  indorser  should  be 
described  as  such,*  and  it  is  improper  to  declare  against  him  as 

Co.«  3  Ohio  Dec.  (Reprint)  304,  it  was  separate  estate,  and  that,  bv  indorsing 

held  that  such  an  allegation  was  neces-  ihe  note  as  alleged,  she  intended  to 

sary  in  an  action  on  a  check,  and  that  and  did  charge  her  separate  estate  with 

the  petition  was  demurrable  for  want  the  payment  thereof,  and  that  the  con- 

of  such  allegation.  sideration   of  the   note   went  for   the 

1.  Moody  V,  Newmark,  121  Cal.  446;  benefit  of  her  separate  estate,  is  suffi- 
Garrett  v.  Marshall,  i  Tex.  App.  Civ.  cient.  Gfroehner  v.  McCarty,  2  Abb. 
Cas.,  §  565.     But  in  Sherwood  v.  La  N.  Cas.  (Brooklyn  City  Ct.)  76. 

Salle  County,  (Tex.  Civ.  App.  1894)  26  Hote  in  Xaker's  Handf.  —  The  law 
S.  W.  Rep.  650,  it  was  held  in  an  action  presumes  that  a  note  in  the  maker's 
against  a  county  upon  county  war-  hands  indorsed  by  the  payee  has  been 
rants,  that  a  petition  which  alleged  paid,  and  for  one  to  whom  the  maker 
that  the  county  had  absolutely  refused  has  discounted  it  to  recover  of  the  in- 
to pay  such  warrants,  and  that  other  dorser  it  must  be  alleged  that  it  was 
warrants,  of  a  similar  class,  and  later  indorsed  for  the  maker's  accommoda- 
date  and  registration,  had  been  paid,  tion.  A  verdict  will  not  cure  this  de- 
need  not  also  allege  that  the  county  feet.  Callahan  v,  Louisville  First 
treasurer  had  funds  with  which  to  pay  Nat.  Bank,  78  Ky.  604. 
the  warrants  sued  on.  8.  Drumm  v.  Bradfute,  18  La.  Ann. 

2.  Bartlett  v.  Leathers,  84  Me.  241;  680;  Price  v.  McClave,  6  Duer  (N.  Y.) 
Gfroehner  z\  McCarty,  2  Abb.  N.  Cas.  544,  in  which  case  it  was  held  that  it 
(Brooklyn  City  Ct.)  76;  Mechanics'  was  a  sufhcient  averment  that  the 
Banking  Assoc,  v.  Spring  Valley  Shot,  payee  indorsed  the  note  sued  on,  when 
etc.,  Co.,  25  Barb.  (N.  Y.)  419,  reversing  the  word  **  indorsed  "  was  prefixed  to 
13  How,  Pr.  (N.  Y.)  227;  Price  v.  Mc-  the  signature  of  the  payee,  affirming 
Clave,  6  Duer  (N.  Y.)  544;  Jackson  v.  Price  v.  McClave,  5  Duer  (N.  Y.)  670, 
Marshall,  6  Tex.  324;  Hodges  v,  3  Abb.  Pr.  (N.  Y.)  253,  wherein  it  was 
Adams,  iq  Vt.  74.  held  that  the  attaching  of  a  copy  does 

Action  Agidnst  Corporation.  —  In    an  not  excuse  an  allegation  of  indorse- 

action   against  a  corporation,   as    in-  ment. 

dorser   of    a  promissory  note,  if    the  4.  Snedecker  v.  Test,  Tappan  (Ohio) 

complaint  alleges  that  the  note  was  in-  144;    Wilthaus  v.  Ludecus,  5  Rich.  L. 

dorsed  by  the  defendants,  that  is  suffi-  (S.  Car.)  326. 

cient,  as  it  implies  that  the  note  was  6.  Ware  v.  City  Bank,  59  Ga.  840. 
lawfully  indorsed  by  them,  and  the  And  see  Smith  z/.  ball,  10  J ur.  946. 
burden  is  thrown  on  the  defendants  Assignor.  —  An  assignor  of  a  nego- 
to  show  that  it  was  not  lawfully  done,  tiable  instrument  cannot  be  declared 
It  need  not  be  averred,  in  the  com-  against  as  an  indorser.  Stix  v,  Mat- 
plaint,  that  the  note  was  indorsed  by  thews,  75  Mo.  96,  which  was  an  ac- 
the  defendants  in  the  course  of  their  tion  on  a  non-negotiable  instrument, 
legitimate  business.  Mechanics'  Bank-  against  one  who  became  liable  as 
ing  Assoc.  V.  Spring  Valley  Shot,  etc.,  an  assignor  by  indorsing  it;  and  in 
Co.,  25  Barb.  (N.  Y.)  419,  reversing  13  Weaver  v.  Beard,  21  Mo.  155,  it  was 
How.  Pr.  (N.  Y.)  227.  held  that  in  an  action  on  such  an  in- 

Aetion  Against  Xarried  Woman. —  In  strument  by  an  assignee  against  a  re- 

an  action  against  a  married  woman  as  mote  assignor,  the  petition  under  the 

indorser,  an  allegation  that  she  had  a  practice  act  abolishing  distinciions  be- 
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though  he  were  the  maker  ^  or  guarantor  of  the  instrument 
sued  on.* 

Pow«r  to  Ezaenta.  —  In  a  declaration  on  a  negotiable  instrument, 
it  is  not  necessary  to  allege  that  the  defendant  had  power  to  exe- 
cute such  instrument,*  nor  need  the  competency  of  the  drawer  to 
make  the  bill  in  suit  be  averred  in  an  action  against  an  indorser 
of  such  bill.* 

stamping.  —  A  declaration  need  not  aver  that  the  instrument  sued 
on  was  duly  stamped,  as  an  averment  of  the  execution  and 
delivery  implies  that  the  instrument  was  in  the  form  and  condition 
required  by  law.* 

In  Writing.  —  The  declaration  in  an  action  on  a  negotiable  instru- 
ment need  not  allege  that  it  was  made  or  accepted  in  writing.* 

(2)  Signing  —  HeoeMity  of  AllAglng.  —  It  should  appear  that  the 
instrument  sued  on  was  signed  by  the  defendant.'' 

tween  law  and  equity  must  set  up  the  against  copartnership  makers  need  not 

same  facts  that  would  formerly  have  specially  allege  the  firm's  capacity  to 

been  necessary  in  a  bill  in  equity.  make  notes  or  set  forth  facts  where- 

1.  De  Lashmutt  V.  Everson,  7  Oregon  from  such  capacity  may   be   implied. 
213:  Gwinnell  v,  Herbert,  5  Ad.  &  El.  Carriers.  Cameron,  31  Mich.  373. 
436,  31  E.  C.  L.  373,  6  N.  &  M.  723,  2  Notes   Ezaentad   by   an   In&nt.  —  In 
H.  &  W.  194;  Burmester  v.  Hogarth,  Latham   v.   Kolb,   76  Ga.  291,  it  was 
II  M.  &  W.  97,  12  L.  J.  Exch.  178.  held  that  a  declaration  on  notes  exe- 

Fraud  and  Want  of  Conddoration,  —  cuted    by    a    minor   was    demurrable 

Where    the    holder    of    a    negotiable  where  the  minority  of  such  maker  ap- 

promissory  note,  who  bought  it  before  peared  on  the  face  of  the  declaration, 

maturity,  with  notice  that  it  was  ob-  and  there  was  no  averment  that  the 

tained   from   the   maker  by   fraud   or  notes  were  given  for  necessaries, 

want    of    consideration,     brings    suit  4.  Beal  v,  Alexander,  6  Tex.  531. 

against  the  maker,  and  alleges  in  the  6.  Smith    e^.    Hunter,   33    Ind.    106; 

complaint  that  be  bought  the  note  from  Smith  v.  Jordan,   13  Minn.  264;    Cab- 

the  payee,  and  this  allegation  is  ad-  bott  v,  Radford,  17  Minn,  s^o;  Camp- 

mitted  in  the  answer,  such  holder  will  bell  v.  Wilcox,   10  Wall.  (U.  S.)  421. 

not  be  allowed  to  prove  on  the  trial  And  see  to  the  same  effect  Knight  v, 

that  he  received  it  from  a  prior  holder  Fox,  i  Morr.  (Iowa)  305,  where  the  in- 

without  such  notice  of  fraud  or  want  strument  sued  on  bore  an  English  rev- 

of    consideration.       De    Lashmutt    v,  enue  stamp. 

Everson,  7  Oregon  213.  6.  Stephens  v.  Spokane,  11  Wash.  41, 

2.  Cottrell   v.   Conklin,  4  Duer  (N.  which  was  an  action  on  a  city  warrant 
Y.)  50.  required  by  municipal  ordinance  to  be 

8.  Carriers.  Cameron,  31  Mich.  373;  in  writing,  it  being  held  that  under  a 

Montague  v.  Church  School  Dist.  No.  general  allegation  of  the  making  of  the 

3,  34  N.  J.  L.  218;  Beal  v,  Alexander,  6  warrant,  a  warrant  properly  executed 

Tex.  531;  Veeder  v,  Lima,  11  Wis.  419.  in  writing  was  admissible  in  evidence; 

Ultra  Vires.  —  In  declaring  on  a  Whilden  v.  Merchants*,  etc.,  Nat.  Bank, 
promissory  note  executed  by  a  corpo-  64  Ala.  i;  Lowville  Bank  v.  Edwards,  11 
ration,  it  is  not  necessary  to  aver  that  How.  Pr.  (N.  Y.  Supreme  Ct.)  216; 
the  defendant,  in  making  such  note,  Ereskine  v.  Murray,  2  Ld.  Raym.  1542. 
acted  within  its  power.  It  is  sufficient  But  see  Rousch  v.  Duff,  35  Mo.  312. 
for  the  latter  to  declare  upon  the  in-  Guaranty.  —  A  declaration  on  a  guar- 
strument  as  the  act  of  the  defendant,  anty  within  the  purview  of  the  statute 
and  if  it  be  ultra  vires  he  will  fail  upon  of  frauds  need  not  aver  that  the  guar- 
the  trial  of  the  cause.  Montague  v,  anty  was  in  writing,  or  that  the  under- 
Church  School  Dist.  No.  3,  34  N.  J.  L.  taking  guaranteed  was  made  with  the 
218.  formalities   required   by    the    statute. 

Capaelty    of    Partnenhip.  —  An     in-  Dayton  v.  Williams,  2  Dougl.  (Mich.)  31. 

dorsee's  count  upon  a  promissory  note  7.  Walbridge  v,   Arnold,   21    Conn. 
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XqvivslMit  Allogaiioiii.  —  An  averment  that  the  defendant  signed 
the  instrument  is  not  necessary  where  it  is  stated  that  he  made,* 
executed,*  or  gave  it.' 

By  Whom  ttgmed.  —  Under  an  allegation  that  the  defendant  per* 
sonally  signed  the  instrument,  it  may  be  shown  in  evidence  that 
it  was  in  fact  signed  by  another  for  him,  without  causing  a  vari- 
ance ;  *  and  so,  on  a  partnership  obligation  signed  by  one  of  the 
firm,  the  declaration  may  state  that  it  was  signed  by  the 
defendants.* 

lattnunent  i:zMiited  bj  m  Ag««l.  (See  also  article  PRINCIPAL  AND 
Agent.)  —  In  an  action  on  an  instrument  executed  by  an  agent, 
the  declaration  need  not  notice  the  agency,  and  may  aver  that 

494;    Mechanics'  Bank  v,  Donnell,  35  ing  such  ^cts  of  the  corporation  to  be 

Mo.    373;     Stephens    v.    Spokane,    n  evidenced  by  its  seal. 

Wash.  41;    Regnault  v.  Hunter,  4  W.  1.  Sawyer  v,  Warner,   15  Barb.  (N. 

Va.  257,     But  see  Delaficld  v.  Kinnev,  Y.)a83;    Burrall  v.  De  Groot,  5  Duer 

24  Wend.  (N.  Y.)  345,  where  it  was  held  (N,   Y.)  379;    Childress  v,   Emory,    8 

that  it  was  not  necessary  to  allege  in  a  Wheat.  (U.  S.)642;  Ereskinet/.  Murray, 

declaration  on  bank  bills  issued  under  2  Ld.  Raym.  1549. 

the  general  banking  law,   that    they  9.  Ricketts  v.  Harvey,  78  Ind.  152; 

were  signed  by  the.president  or  cashier  Keesling  v,  Watson,  91  Ind.  580. 

of  the  bank,  and  that  it  was  enough  to  8,  Barnard  v,  Moseley,  28  Tex.  543. 

allege  in  general  terms  that  the  associa-  4.  Baldwin  v,  Stebbins,  Minor  (Ala.) 

tion  made  the  contract*  180;     Phelps   v.   Riley,   3   Conn,   266; 

SigiUng  by  Vark.  —  In  Walbridge  v,  Slevin  v.  Reppy,  46  Mo.  606;    H.elms- 

Arnoid,  21  Conn.  4.24,  it  was  held  that  ley  v.  Loader,  2  Campb.  450. 

evidence  that  one  of  the  makers  signed  5.  Vallett  v.  Parker,  6  Wend.  (N.  Y.^ 

the  note  in  suit  with  his  mark,  was  ad-  615;  Porter  w.  Cumings,  7  Wend.  (N.  V.) 

missible  under  a  declaration  that  the  172;  Manhattan  Co.  v,  Ledyard,  i  Cai. 

defendants    under    their    hands    exe-  (N.  Y.)  192,  Col.  &  C.  Cas.  (N.  Y.)  226; 

cuted  it.  Gratz  v.   Stump,   Cooke  (Tenn.)  494. 

Debt  on  BUI  of  E>chang»«  —  Under  a  Compare   Jones    v.    Mars,    2    Campb, 

statute  providing  that  an  action  of  debt  30^. 

would  lie  on  a  bill  of  exchange  where  "  Owa  Proper  Handls  BvhMribed."  —  In 

the  acceptance  is  signed  by  the  party  Pease  v.  Morgan,  7  Johns.  (N.  Y.)  468, 

who  is  to  be  charged,  or  hir  agent,  a  where  the  declaration  alleged  that  the 

declaration  on  such  a  bill  must  allege  defendants  made  the  note,  "  their  own 

the  signing  as  required  by  the  st^Ltute.  proper  hands  and  names  being  there- 

Regnault  v.  Hunter,  4  W.  Va,  257.  unto  subscribed,"  and  the  proof  showed 

Immaterial  Averment  as  to  Signing. —  that  one  of  the  defendants  subscribed 
It  was  held  in  Jaqua  v.  Woodbury,  3  the  note  with  the  firm  name  of  the  de- 
Ind.  App.  289,  that  an  alleg^ation  in  the  fendants,  it  was  held  a  fatal  variance, 
second  count  of  a  complaint  that  the  In  Declaring  on  an  Indorsement  made 
defendants  executed  their  note, "  using  by  a  member  of  a  firm  on  behalf  of  the 
the  names  and  styles  aforesaid,"  refer-  firm,  it  is  sufficient  to  set  it  forth  gen- 
ring  to  the  first  count,  was  immaterial,  erallv  as  an  indorsement  by  the  firm, 
and  would  not  vitiate  the  second  Manhattan  Co.  v,  Ledyard,  Col.  &  C. 
count,  though  the  allegations  as  to  the  Cas.  (N.  Y.)  226,  i  Cai.'(N.  Y.)  192. 
signing  in  the  first  count  may  have  Hote  of  Firm  and  Individual. —  In  a 
been  improper.  suit    against    three    persons,    two    of 

Sealing  by  Corporation,  —  It  was  held  whom  were  alleged  to  be  partners,  a 

in  Hamilton  v,  Newcastle,  etc.,  R.  Co.,  promissory  note  signed  by  one  in  his 

9  Ind.   359,   that  in  an  action   on  a  proper  name  and  by  the  second  in  the 

promissory  note  against  a  corporation,  firm  name,  may  be  given  in  evidence 

it  need  not  be  alleged  that  the  corpo-  in  support  of  a  count  alleging  a  note 

rate  seal  was  attached,   where  there  made    by  the  defendants,   their  own 

v^as  no  provision  in  the  charter  requir-  proper   bands    being    thereunto   sub* 
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the  defendant  executed  the  instrument  himself,*  or  the  defendant 
may  be  alleged  to  have  made  the  instrument  by  his  agent.* 

Authority  of  Agent.  —  Where  it  is  alleged  that  the  instrument  sued 

on  was  executed  by  an  agent  of  the  defendant^  the  authority  of 
that  agent  to  make  such  instrument  should  be  alleged.' 

scribed.     Porter  v,  Cumings,  7  Wend.  WisconHn,  —  Miller    v,    Jacobs,    70 

(N.  Y.)  172.  Wis.  122. 

1.  Fraser  v,  Spofford,  5  Blackf.  (Ind.)  Compare    Sherman    v,   Comstock,    2 

207;  Sanders  z'.  Anderson,  21  Ma  402;  McLean  (U.  S.)  19. 

Moore  v.  McCIure,  8  Hun  (M.  Y.)557;  GaptM^    of   Iteafahoat,  —  In    a    com- 

Helmsley      v.      Loader,      2     Campb.  plaint  under  the  Alabama  code  against 

450;   I-Ieys  V,  Heseltine,  2  Campb.  604.  the  owner  of  a  steamboat,  as  acceptor 

And  see  Commercial  Bank  v.  Newpoit  of  a  bill  of  exchange  drawn  by   the 

Mfg.  Co.,  I  B.  Mon.  (Ky.)i6,  and  Slack  clerk   and    accepted    by    the  captain, 

V,   Greenville   First   Nat.    Bank,   (Ky.  the  authority  of  the  captain  to  bind  the 

1893)  44  S.  W.  Rep.  354,  as  to  an  in-  owner    by    the    acceptance    must    be 

dorse ment  by  an  agent.  averred.     An  averment  that  the  cap- 

Aeeeptance  of  Bill.  —  An  averment  in  tain  was  the  agent  of  the  owner,  and 

a  declaration  that  A  B  &  Co.  accepted  as  such  accepted  for  the  owner,  is  not 

a   bill    of   exchange   according  to  the  sufficient.     May  v.  Kelly,  27  Ala.  497. 

usage    and    custom   of   merchants,   is  Joint  Owner  of  a  Steamboat.  —  Analle- 

supported  by  evidence  that  the  bill  was  gation  in  the  declaration  that  the  note 

accepted    by    C    D,    their    authorized  on  which  the  suit  was  brought "  was 

agent,    thus:      **  For  A   B   &   Co.,   C  made  by  B.  acting  for  himself,  and  as 

D."     Heys  v.  Heseltine,  2  Campb.  604.  joint  owner  with  W.  of  the  boat,"  is  not 

8.  Graham   v,  Eiszner,  28  111.  App.  an  allegation  that  B.  had  authority,  as 

269;  Abeel  v,  Harrington,  18  Kan.  243;  theagentofW.,  to  execute  the  note  in  his 

National   Bank  v.  Van  Derwerker,  74  name,  so  as  to  make  the  note  evidence 

N.  Y.  234,  affirming^  in  effect^  National  under  the  Alabama  statute,  when  not 

Bank  v.  Lasher,  i  Thomp.  &  C.  (N.  Y.)  contradicted  by  sworn  plea.     Brooks  v, 

313;    Tarver  v.  Garlington,  27  S.  Car.  Harris,  12  Ala.  555. 

107;  Sherman  z^.  Comstock,  2  McLean  Authority     Soffieiently     flbown.  —  In 

(U.    S.)    19;     Childress    v.    Emory,    8  Lewis  v.  Alexander,  51  Tex.  578,  a  pe- 

Wheat.   (U.  S.)  642.     But  see  Oxford  tition  on  a  note  alleged  that  **  on,  etc.. 

First  Nat.   Bank  v.  Turner,  (Supreme  one  A.  was  the  agent  and  employee  of 

Ct.)  24  N.  Y.  Supp.  793.  said   firm   of   B.  &  Co.,   and   as   said 

Prinoipal  Hot  Hamed. —  On  a  note  exe-  agent,  and  in  its  name,  and  for  its  use 

cuted  by  an  agent,  which  does  not  show  and  benefit,  and  for  value,  made,  exe- 

on  its  fate  who  is  principal,  the  decla-  cuted,   and   delivered   to  plaintiff  the 

ration  may  allege   that  the  defendant  said  promissory   note,"    was  held   to 

made    the    note    through    his    agent,  sufficiently  show  that  A.  had  authority 

Tarver  v.  Garlington,  27  S.  Car.  107.  to  bind  the  firm  as  its  agent. 

Koto  ol  Oorporatioa  or  Iti  Offioer.  —  A  Behool  Order.  —  A  complaint  upon  an 

complaint  alleging  that  the  defendant  order,  drawn  by  a  township  school  dis- 

was  a  joint  stock  company,  that  its  tnct  board  upon  the  town  treasurer, 

president  made  a  note,  which  is  set  out  should    show    that   the   persons    who 

in  full,  and  that  said  defendant  was  signed  the  same  were  the  proper  offi- 

>ustly    indebted    thereon,    sufficiently  cers  of  that  board.     The  court  cannot 

shows  that  the  debt  was  a  debt  of  the  take  judicial  notice  that  they  are  such, 

company,   and    not    of   the   president  Miller  v.  Jacobs,  70  Wis.  122. 

personally.       National    Bank  v.    Van  Ofloer  of  Corporation.  —  A  complaint 

Derwerker,  74  N.  Y.^  234.  upon  a  promissory  note  purporting  to 

ft.  Alabama,  —  Childress  v.  Miller,  4  be  executed  by  a  corporation,  which 

Ala.   447;    Brooks   r.   Harris,  12  Ala.  gives  a  copy  of  the  note  and  alleges 

555;  May  v,  Kelly,  27  Ala.  497.  the  plaintiff'-s  ownership,  nonpayment. 

New  York,  —  Oxford  First  Nat.  Bank  and  the  amount  due,  was,  in  Strunk  v. 

V,   Turner,    (Supreme    Ct.)  24   N.   Y.  Smith,   36    Wis.   631.   held    sufficient, 

Supp.  793.     Contra^  Mo«)re  v.  McClure,  under    the     IVisconsin    statute    (Rev. 

S  Hun  (N.  Y.)  557.  Stat.,  c.  125,  §  24),  providing  that  it 

Texas.  —  Lewis    v,    Alexander,     51  shall  .be  sufficient  to  give  a  copy  of  the 

Tex.  578.  instrument,  and  state  that  there  is  due 
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Action  Against  Agent.  —  It  is  proper  to  allege  in  a  petition  that  the 
party  "made  his  note  and  thereby  promised  to  pay,"  although 
the  note  appears  on  its  face  to  have  been  executed  by  the 
defendant  as  agent  for  another  person.^ 

(3)  Designation  of  Names,  (See  also  article  Names,  ante^  p.  270.) 
—  Name  Used  in  Signing.  —  The  defendant  may  be  sued  on  a  negotia- 
ble instrument  by  the  name  which  he  has  used  in  signing  it.* 

True  Name.  —  Or  the  defendant  may  be  designated  by  his  true 
name,  and  an  allegation  made  that  he  executed  the  instrument 
sued  on  by  the  name  signed  thereto.' 

thereon  from  the  adverse  party  a  speci-  misnomer  in  abatement,  unless  he  de- 
fied sum,  although  the  complaint  does  nies  the  execution  of  the  note.    Comer 
not  allege  the  authority  of.  the  officer  r.  Jackson,  50  Ala.  384. 
who  executed  it.'  8.  Caiifovnia.  —  HumboldtSav.,  etc.. 

What  is   necessarily   understood  or  Soc.  v,  Burnham.  11  j  Cal.  343. 

implied  in  a  pleading,  fo;;ms  as  much  Colorado,  —  Peddie    v.    Donnelly,    i. 

a  part  of  it  as  if  expressed.    Thus,  an  Colo.  421. 

averment  that  a  draft  was  accepted  by  Connecticut,  —  Salomon  v,    Hopkins, 

the  treasurer  of  a  corporation  implies  61  Cdnn.  47. 

that  he  had' authority  to  accept.     Part-  Illinois, —  Becker  v,  German  Mut.  F. 

ridge  v.  Badger,  25  Barb.  (N.  Y.)  146.  Ins.  Co.,  68  111.  412;  Duncan  v,  McAffee, 

Warrant  Signed  by  Acting  Xajror. —  3  UK  559. 

Although  a  city  charter  requires  that  Indiana,  —  Gaskin  v.  Wells,  15  Ind. 

warrants  be  signed  by  the  ma}'^or  and  253.  * 

clerk  of  the  city,  a  complaint  upon  a  New  Hampshire,  —  Grafton  Bank  v. 

city  warrant  signed  by  an  acting  mayor  Flanders,  4  N.  H.  239. 

is  not  demurrable  for  failing  to  allege  Vermont,  — Miner  v.  Downer,  20  Vt. 

the    proceedings    of    the    council    by  461. 

which    the    acting    mayor    came     to  Wisconsin, — Jewett  v.   Whalen,    11 

occupy  such  position,  as  such  facts  are  Wis.  124. 

matters  of  evidence  and  not  of  plead-  England,  —  Levy  v,  Webb,  9  Q.   B. 

ing.    Stephens  v,  Spokane,  11  Wash.  41.  427,  58  E.  C.  L.  427. 

Filling  Blanki.  —  The  ratification  of  Different    Spelling. —  In     Gaskin   ^\ 

an  unauthorized  filling  out  of  a  note  Wells,  15  Ind.  253,  it  was  held  that  the 

signed  in  blank  may  be  shown  in  an  plaintiff  correctly  declared  on  the  note 

action    on    such   note,   without  being  in  suit,  when  he  alleged  that  it  was 

speciallv  pleaded.     Bremner  v.  Fields,  made  by  Cephas  Gaskin,  by  the  name 

(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  447.  of  Cephas  Gasten. 

I.Albany    Furniture    Co.    v,    Mer-  Adopting  a  Name.  —  The  plaintiff  may 

chants*   Nat.  Bank,  17  Ind.  App.  531;  show   that   a  defendant   whose   name 

McMartin    v,    Adams.    16    Mo.     268.  does  not  appear  upon  the  instrument 

Compare  Lawton  v.  Swihart,    10   Ind.  in  suit  adopted  as  his  own  the  name 

562.     And  see   Rossiter    v.   Marsh,  4  signed  thereto.     Salomon  v,  Hopkins, 

Conn.  196,  where  it  was  held  that  if  a  61  Conn.  47. 

note  signed  by  A  be  declared  on  as  the  Unanthoriied  Signing.  —  Where  one 
act  and  deed  of  B,  the  variance  would  person  signs  the  name  of  another  to  a 
be  fatal,  or  that  if  a  note  signed  by  A  negotiable  instrument,  without  any 
individually  be  declared  on  as  *  exe-  authority  to  do  so,  he  may  be  sued 
cuted  for  and  in  behalf  of  B,  by  his  thereon  under  an  allegation  that  he  ex- 
agent  A,*'  the  variance  would  be  fatal,  ecuted  the  instrument  by  the  name 
8.  Alabama  Coal  Min.  Co.  v.  Brain-  which  he  wrongfully  signed.  Grafton 
ard,  35  Ala.  476;  Comer  v,  Jackson,  50  Bank  v.  Flanders,  4  N.  H.  239. 
Ala.  384;  Kempv.  McCormick,  I  Mont.  Wrong  Firm  Name.  —  A  declaration 
420;  Bigelow  V,  Chatterton,  51  Fed.  on  a  promissory  note  has  been  held 
Rep.  614,  10  U.  S.  App.  267.  good  which  alleged  that  the  three  de- 
Plea  in  Abatement.  —  A  defendant  fendants,  who  were  partners  under  the 
sued  on  a  note  by  the  name  with  which  name  of  S.  &  W.  Downer  &  Co.,  signed 
he  signed  it,  cannot  plead  an  alleged  the  note  in  suit  by  the  name  of  Downer 
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An  Addition  to  the  maker's  name  which  has  no  legal  effect  need 
not  be  noticed.^ 

Chriitian  Hame  or  Initials.  —  The  defehdant,  in  an  action  on  a 
negotiable  instrument,  should  be  described  by  his  Christian  name, 
in  addition  to  the  surname.*  By  the  common  law  it  was  insuffi- 
cient to  describe  the  defendant  by  the  initials  of  his  Christian 
name  only,  but  it  was  necessary  to  set  out  the  Christian  name  in 
full,*  unless  it  was  shown  that  the  party  was  so  described  in  the 
instrument  itself.* 

Varianoo.  —  When,  in  an  action  on  a  negotiable  instrument,  the 

&  Dana,  and  that  such  signing  was  a  Schroeder  v.  Turner,  68  Md.  506.     See 

mistake.     Miner  t/.  Downer.  20  Vt.  461.  also  article  Names,  ante^  p.  270. 

But  see  Miner  z/.  Downer,  19  Vt.  14.  **One  X'Kinley,"  eto.  —  In  Cotes  v, 

"Alias."  —  In  Duncan  v.  McAfifee,  3  Campbell.  3  Cal.  191,  it  was  held  that 

111.  559,  an  averment,  in  a  suit  by  peti-  a  note   by  "*  H.   B.   M'Kinley  and  C. 

tlon  and  slimmons,  that  the  note  sued  Campbell  &  Co."   was  not  admissible 

on  was  executed  by  ''J.  M.  Duncan a/iW  under  a  declaration  on  a  note  made  by 

James   M.    Duncan,"    was   held   suffi-  "  one  M'Kinley  and  one  Campbell." 

cient.  Individual  Rignlng  a  Partnership  Name. 

Allegations  aa  to  Name  Unneoenary.  —  —  Where  a  person  who  does  business 

In  See  v,  Co:c,  16  Mo.  166,  it  was  held  under  a  firm  name  is  sued  upon  a  note 

that  it  was  not  necessary  to  allege  by  signed  by  such  firm  name,  he  must  be 

what  name  a  defendant  bound  himself,  declared  against  by  his  proper  Chris- 

and  that  it  was  sufficient  to  state  his  tian  name  and   surname.      Schroeder 

obligation  generally,  leaving  the  par-  v.  Turner,  68  Md.  506. 

ticular  manner  of  it  to  proof.'  8.  Levy  v,  Webb,  9  Q.  B.  427,  58  E. 

1.  Fairchild  v.  Grand  Gulf  Bank,  5  C.  L.  427;  Nash  v.  Calder,  5  C.  B.  177, 

How.  (Miss.)  597.     So  also  as  to   the  57  E.  C.  L.  177;  Kinnersley  z/.  Knott.  7 

payee.     Riggs  v.  Andrews,  8  Ala.  628;  C.    B.  980,  62  E.  C.  L.  980.     But  see 

Graham  v.    Fahnestock,    5   Gill  (Md.)  Braithwaite  v.  Harrison,  i  D.  &  L.  210, 

215.                  '  7  Jur.  898,  which  was  decided  under 

See,  as  to  the  general  rule  in  such  the  statute  of  3  &4  Wm.  IV.,  c.  42,  §  12, 

cases,  article  Names,  antt^  p.  270.  providing  that  in  actions  upon  bills  of 

Xaker  and  Payee  Same  Kama.  —  Where  exchange  or  promissory  notes,  any  of 

the  payor  and  payee  of  a  note  are  of  the  parties  to  which  are  designated  by 

the  same  name,  it  must  be  presumed,  the   initial   letter  or  letters,   or  some 

in  behalf  of  an  assignee  of  the  note,  contraction   of    the   Christian  or  first 

that  they  are  different  persons.     The  name  or  names,  it  shall  be  sufficient  in 

legal   presumption  is  in  favor  of  the  every  affidavit  to  hold  to  *bail,  antl  in 

validity  of  the  contract.     In  such  case  the  process  or  declaration,  to  designate 

it  is  not  necessary  for  the  plaintiff  to  such  persons  by  the  same  initial  letter 

aver  that  the  defendant  and  payee  are  or  letters,  or  contraction  of  the  Chris- 

different  persons.     The  fact  that  they  tian  or  first  name  or  names,  instead  of 

are  the  same  person  is  matter  of  de-  stating  the  Christian  or  first  name  or 

fense  properly  coming  from  the  other  names  in  full. 

side.     Cooper  v.  Poston.  i  Duv.  (Ky.)  Vowel  or  Consonant.  —  In  Kinnersley 

92.     In  this  case  the  court  said:  '*  This  v,  Knott,  7  C.  B.  980,  62  E.  C.  L.  980, 

averment  is   dispensed   with,    not  be-  in  a  count  upon  a  bill  of  exchange,  the 

cause  the  law  presumes  that  isiCi prima  defendant  was  described  as  *'  John  M. 

facie^  but  because  the  plaintiff's  cause  Knott,"  and  the  description  was  held 

of  action  is  founded  not  upon  that  fact,  insufficient    on    demurrer,    the    court 

but  upon  the  fact  that  the  defendant  holding  that   where,    in   describing   a 

executed  the  note.     As  a  general  rule  party  in  a  pleading,  a  single  tetter  is 

the  plaintiff  is  required  only  to  state  used  instead  of  a  Christian  name,  it 

facts   which    constitute  prima  facie  a  will   be   intended   that    this   is   a   full 

cause  of  action  and  need  not  anticipate  Christian  name,   if  it  is  a  vowel,  but 

matters  of  defense."  not  if  it  is  a  consonant. 

S.  Cotes    V,   Campbell,   3  Cal.    191 ;  4.  Esdaile  v,  Maclean,  15  M.  &  W. 
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defendant  is  declared  against  by  his  true  name,  with  no  allegation 
as  to  the  name  by  which,  he  signed  the  instrument,  a  difference 
between  the  two  names  will  not  constitute  a  fatal  variance,  unless 
it  is  material.* 

Abbreyiation.  —  A  negotiable  instrument  signed  with  an  abbrevia- 
tion of  the  defendant's  name,  may  be  given  in  evidence  under  a 
declaration  setting  out  the  name  in  full.* 

Initials  and  FnU  Name.  —  There  is  no  variance  in  declaring  on  an 
instrument  as  executed  by  the  defendant  in  his  full  name,  when 
it  is  in  fact  executed  by  him  by  the  use  of  his  initials  only.*     But 

277.    And  see  Bond  v,  Wilkinson,  5  Onl^emnrrer.  —  The  defendant  cannot 

Blackf.  (Ind.)  264,  where  the  payee  was  object  to  the  petition  for  misnomer  on 

held  properly  described  by  his  initials  demurrer,  and  must  put  the  question 

only  as  in  the  note  sued  on,  without  in  issue  by  proper  allegations.     Slocum 

stating  his  Christian  name.  v,  McBride,  17  Ohio  607.     In  this  case 

1.  Dew  V,  Garner,  7  Port.  (Ala.)  503;  it  was  held  that,  for  anything  that  ap- 

Maloney  v.  Smith,  3  Ky.  L.  Rep.  695;  peared  on  the  pleadings,  the  defend- 

Schroeder    v.   Turner,   68    Md.     506;  ant's  name  might  have  been  **  J.  A, 

Slocum  V,  McBride,  17  Ohio  607;  Mc-  Collins,  &c." 

Kinney    v.    Peters,    Dall.   (Tex.)  545.  After  Judgment.  —  Whether  the  name 

See  also  article  Names,  ante^  p.  270.  of  the  defendant  is  identical  with  the 

Kame    Illegible.  —  There  can  be  no  signature  to  the  note  sued  on,  is  a  ques- 

variance  between  the  allegations  and  tion  which  cannot  be  raised  after  judg- 

proof  in  an  action  on  a  promissory  note  ment.     Maloney  t/.    Smith,   3   Ky.    L. 

to    which    the  signature  is    illegible.  Rep.  695. 

when  the  party  docs  not  attempt  to  2.  State  Bank  z/.  Peel,  11  Ark.  750; 

describe  such  signature  in  the  declara-  Linn  v.  Buckingham,  2  111.  451;  Kemp 

tion.     Dew  v.  Garner,   7   Port.   (Ala.)  v.  McCormick,  I  Mont.  A2o;  Wood  v, 

503.  Bulkley,   13  Johns.  (N.  Y.)486.     But 

'*Exeentor  of,"  etc.  —  Where  a  person  see,  as  to  description  of  payee,  Rives 

signs  a  note,  adding  as  an  appendage  v,  Marrs,  25  111.  316;  Curtis  v,  Marrs, 

to  his  name  the  words"  Ex'rof,"  etc.,  29  111.  508.     In  these  cases  a  bill  pay- 

this  imposes  no  obligation  on  the  plain,  able  to  Bart  Whalon  was  described  as 

tiff  in  a  suit  on  the  note  so  to  describe  payable  to  Bartholomew  Whalon.    See 

him    in    his    petition.     McKinney    v,  also  article  Names,  anie^  p.  270. 

Peters,  Dall.  (Tex.)  545.  "  Wm."  fbr  "  William."  —  In  ah  action 

Addition  of  "  ft  Co."  —  It  was  held  in  upon  a   promissory    note  against  the 

Schroeder  v.  Turner,  68  Md.  506,  that  maker,  a  declaration  described  the  note 

a  note  signed  by  the  name  of  one  of  as  made   by  William  Linn.     The  note 

the  defendants,   with   the   words  '*  &  produced     in    evidence     was     signed 

Co.*' added,  was  admissible  in  evidence  "  Wm.    Linn,"    and   it  was  held  that 

under  a  complaint  against  a  husband  there  was  no  variance.     Linn  v.  Buck- 

and  wife,  for  the  reason  that  the  addi-  ingham,  2  111.  451. 

tion  of  those  words  did  not  raise  any  "  Jno."  for  "  John."  —  A  note  signed 

presumption  of  the  existence  of  a  part-  **  Jno."  is  admissible  in  evidence  un- 

nershio.  der  a  declaration  describing  it  as  signed 

InCtorman.  —  In  a  suit  against  Wil-  by  "John."     State  Bank  v.  Peel,  11 

Ham  Becker,   the  declaration  alleged  Ark.  750. 

that  the  defendant  made,  etc.,  the  note  8.  Alabama.  — Chandler  v,  Hudson, 

sued  on,  without  any  explanation  as  to  8  Ala.   366;    Cantley   v,    Hopkins,    5 

the  name  used,  and  the  note  offered  Stew.  &  P.  (Ala.)  58. 

in    evidence    was    signed    "  Wilhelm  Illinois,  — Pickering    v.    Pulsifer,  9 

Becker,"  in  the  German  language,  and  111.  79.     See  also  Ross  r.  Clawson,  47 

it  was  held  that  the  two  names  were  III.  402,  where  such  a  variance  in  the 

different,    both    in    orthography    and  description  of  the  paper  was  held  im- 

sound,  and  that  the  variance  was  ma-  material. 

terial.     Becker  V.  German  Mut.  F.  Ins.  Indiana.  —  Louden  v.  Walpole,  i  Ind. 

Co.,  68  111.  413.  319;  Hunt  v.  Raymond,  11  Ind.  215; 
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it  has  been  held  that  a  difference  in  the  initials  between  the  note 
declared  on  and  the  one  introdqced  in  evidence,  would  be  fatal,* 
though  the  contrary  has  also  been  held.* 

Wrongs  Spelling.  —  A  mere  mistake  in  the  spelling  of  the  defendant's 

name  does  not  cause  a  material  variance.' 

b.  Delivery — ttwwAtf  of  Alleging.  —  The  declaration  or  com- 
plaint on  a  negotiable  instrument  should  allege  the  delivery  of  such 
instrument,* 

West  V.  Hayes,  104 1 nd.  30;  Lasselle  v.  v.    Salmon,    Rice    L.     (S.    Car.)    91; 

Hewson,  5  Blackf.  (Ind.)  161.  ^'  Margarethe'*  and  *'  Margaret,''  Bos- 

Missouri,  —  Orme  v.  Shephard,  7  Mo.  ley  v.  Pease,  (Tex.  Civ.  App.  1893)  22 

606.  S.    W.    Rep.    516;    **  Ankenman'*   and 

United  States,  —  Bigelow  v.  Chatter-  **  Ankerman^'  Bosley  v.  Pease.  (Tex. 

ton,  51  Fed.   Rep.  614,  10  U.  S.  App.  Civ.    App.    1893)  22  S.   W.  Rep.   516. 

267.  But  that  there  was  a  variance  between 

Compare  Hall  v,  Bennett,   2  Greene  ** Joshua*'    and    ^* Johua''      Boren    v. 

(Iowa)  466.  And  see  article  Names,  ante.  State  Bank,  8  Ark.  500. 

p.  270.  4.  Arkansas.  —  Mitchell  v,  Conley,  13 

1.  Hereford  z*.  Lake,  15  La.  Ann.  693;  Ark.  414. 

Shipman  v.  Fulcord,  42  Tex.  248.     But  California.  —  Hook  v.  White,  36  Cal. 

see  Claflin  v.  Griffin,  8  Bosw.  (N.  Y.)  299;  Smith  v.  Waite,  103  Cal.  372. 

689,  where  a  variance  as  to  the  initials  Illinois.  —  Chester,  qtc,   Coal,   etc., 

of  the  drawer  of  a  bill  was  held  imma-  Co.  v.  Lickiss,  72  III.  521. 

terial  in  an  action  against  the  acceptor.  Indiana.  —  Keesling    v.  Watson,  91 

9.  Chesnut-Hill     Reservoir    Co.    v.  Ind.  580;    Douthit  v.  Mohr,   116  Ind. 

Chase,  14  Conn.    123;  McDonough  v,  482. 

Heyman,  38  Mich.  334;  Orme  v.  Shep-  Kentucky.  —  Rudd  v.  Cohgan,  4  Ky. 

hard,  7  Mo.  606,  which  apparently  over-  L.  Rep.  997;  Bell  v.  Mansfield,  12  Ky. 

ruled  King  v.  Clark,  7  Mo.  269.  L.   Rep.  89,  (Ky.   1890)  13  S.  W.  Rep. 

Ho    Prejndioe.  —  In    McDonough    v.  838. 

Heyman,  38  Mich.  334.  it  was  held  that  Minnesota.  —  Topping    v.    Clay,    65 

where  a  variance  between  the  declara-  Minn.  346. 

tion  and  proof  of  the  middle  initial  of  Missouri.  —  Meyer  v.  Fette,  31   Mo. 

the  maker  of  a  draft  could  not  have  423;  Fay  v.    Richmond,    18  Mo.  App. 

prejudiced  any  one,   it  would  not  be  355. 

noticed.  Montana.  —  Schuttler    v.     King,    13 

Oommitteeof  OoTporation.  —  Where  the  Mont.  228. 
declaration,  in  an  action  on  a  note  New  York.  —  Purdy  v.  VermiJya,  8 
against  a  corporation,  alleged  that  the  N.  Y.  346;  Chappellz/.  Bissell,  10  How. 
note  was  made  by  the  defendants  by  Pr.  (N.  Y.  Supreme  Ct.)  274;  Marshal) 
their  committee,  J.  A.  A.  and  two  v.  Rockwood,  12  How.  Pr.  (N.  Y.  Su- 
others.  and  the  note  produced  was  preme  Ct.)  452;  Peets  v.  Bratt,  6  Barb, 
signed  by  J.  S.  A.  and  such  two  others,  (N.  Y.)  662;  Sawyer  v.  Warner,  15 
who  were  the  committee  of  the  corpora-  Barb.  (N.  Y.)  282;  Russell  v.  Whipple, 
tion  for  that  purpose,  it  was  held  that  2  Cow.  (N.  Y.)  536;  Burrall  v.  De- 
there  was  no  variance.  Chesnut-Hill  Groot,  5  Duer  (N.  Y.)  379;  Conkling  z/. 
Reservoir  Co.  v.  Chase,  14  Conn.  123.  Gandall,  i  Keyes(N.  Y.)228.     Compare 

8.  It  has  been  held  that  there  is  no  Auerbach  v.  Peetsch,  (C.  PI.)  44  N.  Y. 

variance      between      ** Hearn"      and  St.   Rep.  493;    Hahn  v.  Hull,  4  E.  D. 

**  ffearne,*'    Coster    v.   Thomason,    19  Smith  (N.  Y.)  664. 

Ala.     717;      ** Nome     Company"    and  Ohio.  —  Doane   v.    Dunlap,    Tappan 

^"^  House  Company''  Cozzens  v.  Chicago  (Ohio)  145. 

Hydraulic- Press  Brick  Co.,  166  III.  213;  Pennsylvania.  —  Waverly  First   Nat. 

**Josier"  and   ^^  Josiah''   Schooler  v.  Bank  v.  Furman,  4  Pa.  Super.  Ct.  Rep. 

Asherst,   I   Litt.  (Ky.)  216;  **  Breux"  415. 

3.nd  **  Braud"  or  ^*  Brandy"  Anselm  V.  Texas. — Jennings  v.  Moss,   4  Tex. 

Braud,  6   La.   142;    *^  Trobridge"   and  452;  Blount  v.    Ralston,  20  Tex.    132; 

"  Trowbridge*'  Buhl  v.  Trowbridge.  42  Malone  v.  Craig,    22   Tex.  609;    Gray 

Mich.  44;  **Z<»^a»"  and**  Z»^fl/i/' Holt  v.   Osborne,  24  Tex.  157;  Thigpen   v. 
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Equivalent  Allegatioas.  —  It  is  not  necessary  to  allege  that  the 
instrument  sued  on  was  delivered,  when  the  declaration  contains 
an  averment  that  the  defendant  by  his  note  promised,  etc.,*  that 
the  defendant  made  the  instrument,*  that  he  executed  it,'  or  that 

Mtfndine,    24  Tex.    282;    Barnard    v,  laration  which  fails  to  allege  delivery 

Moseley,  28  Tex.  543;  Moody  v,  Benge,  will  not  support  a  judgment  by  default. 

28  Tex.   545;  Colbertson  v.  Beeson,  30  Lounge  way  v.  Hale,  73  Tex.  495. 

Tex.  76;  Graves  v.  Drane,  66 Tex.  658;  1.  Bell  v.  Mansfield,  12  Ky.  L.  Rep. 

Loungeway  v.  Hale,  73  Tex.  495.  89,  (Ky.  1890)  13  S.  W.  Rep.  838;  Top- 

Vermont,  —  Binney  w.  Plumley,  5  Vt.  ping  v.   Clay,   65   Minn.   346;    Fay  v. 

500.  Richmond,  i8  Mo.  App.  355;  Peets  v. 

West    Virginia.  —  Spencer  Bank   v.  Bratt,   6    Barb.  (N.   Y.)   662;    Binney 

Simmons,  43  W.  Va.  79.  v.  Plumley,  5  Vt.  500. 

Wisconsin,  —  Burbank  v.  French,  12  2.  Arkansas,  —  Mitchell   v,    Conley, 

Wis.  376;  Wochoska  v.  Wochoska,  45  13  Ark.  414. 

Wis.  423.  California. — Smith    v.    Waite,     103 

England.  —  Churchill  v.  Gardner,  7  Cal.  372. 

T.  R.  592.  Illinois.  —  Chester,   etc..    Coal,  etc.. 

Contra.  —  Brown    v.     Hemphill,     9  Co.  v.  Lickiss,  72  111.  521. 

Port.  (Ala.)  206.  Kentucky.  —  Rudd  v.  Cohgan,  4  Ky. 

But  see  Lord  v.  Russell,  64  Conn.  86,  L.  Rep.  997. 

where  it  was  held  that  an  allegation  of  Montana.  —  Schuttler    v.    King,     13 

delivery  was  not  necessary  if  the  dec-  Mont.  228. 

laration  followed  the  proper  form  given  New  York.  —  Burrall  v.  De  Groot,  5 

in  the  practice  act.  Duer  (N.  Y.)  379;  Russell  v.  Whipple, 

Aotion    Against    Drawer.  —It  is   not  2  Cow.  (N.  Y.)  536;  Sawyer  v.  Warner, 

necessary  in  an  action  against  a  drawer  15  Barb.  (N.  Y.)  282;  Chappell  v.  His- 

for  non-acceptance  of  a  bill  of  exchange  sell,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 

to  aver  the  delivery  of  the  bill.     Dev-  274;  Odell  v.  Clyde.  23  Misc.  Rep.  (N. 

ereux  v.  Morrissey,  17  Ir.  C.  L.  Rep.  Y.  Supreme  Ct.)  734. 

785.  Texas.  —  Blount  v.  Ralston,  20  Tex. 

Bedelivery.  —  A    bill     of    exchange  132. 

drawn  by  A.  payable  lo  the  order  of  Wisconsin.  — Burbank  v.  French,  12 

A,  is  payable  to  A.,  and  it  is  sufficient  Wis.  376;  Wochoska  v,  Wochoska,  45 

to  allege  that  A.  delivered  the  bill  to  the  Wis.  423. 

defendant,  which  he  accepted,  and  by  England.  —  Churchill  v,  Gardner    7 

reason  of  the  premises,  and  according  T.  R.  592. 

to  the  custom  of  merchants,  became  "Did  Make  and  Exeonte."  —  An  aver- 

liable  to  pay  the  contents  to  A.,  with-  ment  in  a  complaint  on    a    note   and 

out  alleging  a  redelivery  by  the  defend-  mortgage    that   the    defendant    *' did 

ant,  for  it  was  held  that  if  a  redelivery,  make  and  execute  "  the  note,  whereby 

or  something  tantamount  to  show  the  he  promised  to  pay  the  plaintiff,  etc., 

assent  of  the  drawee  to  charge  himself,  by  necessary  inference  alleges  a  due 

would  be  necessary  to  an  acceptance,  delivery  thereof,  and  that  inference  is 

the  defendant,  by  demurring,  admitted  not  rebutted   by   a   further   statement 

the   acceptance,  and  so  impliedly  ad-  that  the  note  was  left  in  the  possession 

mitted  a  redelivery.    Smith  v.  M'Clure,  of  the  maker;  and  a  finding  that  the 

5  East  476.  averment  is  true  is  a  sufficient  finding 
Delivery  te    Defendant.  —  Where    the  of    a    due    delivery.       Wochoska    v\ 

declaration    alleges  that  the   note   in  Wochoska,  45  Wis.  423. 

suit  was  delivered  to  the  defendant  in-  On  Oeneral  Demurrer.  —  A  declaration 

stead  of  to  the  plaintiff,  ir  is  clearly  a  which     alleges     that     the     defendant 

clerical  error,  and  not  available  on  ap-  '*  duly  made  "  the  note  in  suit  implies 

peal.     Allen  v.  Claunch,  7  Ala.   788.  a    delivery  and   is  sufficient   at  least 

Compare  Haynes  v.  Covington,  9  Smed.  against  a  general  demurrer.     Smith  v. 

6  M.  (Miss.)  470,  where  it  was  alleged  Waite,  103  Cal.  372. 

that    the    note   was   delivered   to    the  8.  California,  —  Hook  v.    White,    36 

plaintiff  (a  transferee)  instead  of  to  the  Cal.  299. 

payee.  Indiana.  —  Keesling   v.    Watson,    91 

Alter  Judgment  by  Default.  —  A  dec-  Ind.  580;    Douthit  v.  Mohr,   116  Ind. 
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he  gave  the  note,*  and  when  a  copy  of  the  note  sued  on  is 
attached,  it  has  been  held  sufficient  if  the  declaration  alleged  that 
the  amount  of  the  note  was  due  from  the  defendant.*  It  has  also 
been  held,  where  the  plaintiff  declared  on  the  money  counts, 
and  annexed  a  copy  of  a  bill,  with  notice  that  it  was  his  cause  of 
action,  that  the  delivery  was  sufficiently  averred  by  implication.^ 

Bedeliyery  of  AoeepUnoe.  —  In  an  action  by  the  drawer  of  a  bill  of 
exchange  payable  to  his  own  order  against  the  acceptor,  it  is  not 
necessary  to  allege  a  redelivery  of  the  bill  by  the  defendant  after 
acceptance,*  but  it  has  been  held  that  the  petition  must  show  a 
demand  for  its  return,  where  it  was  alleged  that  the  defendant 
retained  the  bill  in  his  possession.* 

Acoepunoe  by  Two.  —  When  a  bill  of  exchange  is  accepted  by  two 
persons,  one  of  whom  is  incompetent,  it  may  be  declared  upon 
as  accepted  by  the  other  person  alone.* 

Action  on  Promise  to  Aooept.  —  When  the  payee  brings  his  action  on 
a  promise  by  the  defendant  to  accept  a  bill  of  exchange,  he  may 
expressly  aver  such  promise  and  its  breach,^  or  he  may  declare 
upon  it  as  an  ordinary  acceptance.® 

c.  Irregular  Indorsement  Before  Delivery  to  Payee. 

—  Where  the  person  sued  on  an  instrument  has  become  liable  to 
the  payee  by  an  irregular  indorsement  on  such  instrument  before 
its  delivery  to  such  payee,  the  declaration  may  count  against  him 
as  a  maker.*  On  the  other  hand,  declarations  against  such  per- 
sons have  been  held  sufficient  which  merely  stated  the  facts  out 
of  which  the  defendant's  liability  as  maker  arose.*® 

482;    Smith  V.  Thurston,  8  Ind.  App.  Edwards,  11  How.  Pr.  (N.  Y.  Supreme 

105.  Ct.)  216. 

Kentucky.  —  Rudd  v.  Cohgan,  4  Ky.        1.  Barnard  v.  Moseley,  28  Tex.  543. 
L.  Rep.  997.  2.  Marshall  v.  Rockwood,  12  How. 

Missouri,  —  Meyer  v.  Fette,  31  Mo.  Pr.  (N.  Y.  Supreme  Ct.)  452. 
423.  8.  Purdy  v,  Vermilya,  8  N.  Y.  346. 

Montana,  —  Schuttler    v.    King,    13        4.  Smith   v,   M'Clure,    5    East    476; 

Mont.  228.  Wood  lawn  v,  Purvis,  108  Ala.  511. 

New  York, — Chappell  v,  Bissell,  10        6.  Rousch  v,  Duflf,  35  Mo.  312. 
How.    Pr.  (N.   Y.    Supreme    Ct.)  274;        6.  Burgess  v,  Merrill,  4  Taunt.  468, 

Conkling  v.  Gandall,  i  Keyes  (M.  Y.)  in  which  case  the  action  was  upon  a 

228.  bill  accepted  by  two  persons,  one  of 

Ohio,  —  Doane   v,    Dunlap,   Tappan  whom  was  an  infant. 
(Ohio)  145.  7,  Franklin  Bank  v.  Lynch.  52  M.d. 

Texas.  —  Lounge  way    v.    Hale,    73  270;  Barney  v,  Worthington,  37  N.  Y. 

Tex.  495.  112,  4  Abb.  Pr.  N.  S.  (N.  Y.)  205. 

West    Virginia.  —  Spencer  Bank  v,        8.  Smith  t/.  Clark,   12  Iowa  32;  On- 

Simmons,  43  W.  Va.  79.  tario  Bank  v.  Worthington,  12  Wend. 

** Indorsed*'   Inolndes    Deliyery.  —  An  (N.  YJ  593. 
allegation    that    the    defendant    **  in-        9.  Killian  v.   Ashley,   24  Ark.    511 ; 

dorsed  "  the  instrument  sued  on  im-  Lincoln  v,  Hinzey,  51  111.  435.     But  see 

plies  that  he  delivered  it  so  that  the  State   Bank    v.    Haden,   35   Mo.   358, 

indorsement  was  complete.     Chester,  where  the  petition  was  held  insufficient 

etc.,  Coal,  etc.,  Co.  v.  Lickiss,  72  111.  because  it  showed  that  the  defendant 

521;  Spencer  Bank  t^.  Simmons,  43  W.  wasinfactanindorser,  andnotamaker. 
Va.  79;  Griswold  v,   Laverty,  3  Duer        10.  Florida,  —  McCallum  v,  Driggs, 

(N.  Y.>  690;    Burrall   v.   De  Groot,  5  35  Fla.  277,    See  also  Melton  r.  Brown, 

Duer  (N.  Y.)  379;    Lowville   Bank  v.  25  Fla,  461. 
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Pretnunptlozi  that  Defendant  Is  Second  Indoner.  —  In  other  cases  it  has 
been  held  necessary,  in  actions  against  an  irregular  indorser,  to 
make  allegations  which  will  overcome  the  presumption  that  such 
person  signed  the  instrument  as  second  indorser.* 

d.  Joint   Liability  —  Partnership  —  Right   Against  aii.  — 

Where  two  or  more  persons  are  joined  as  defendants  in  an  action 

Minnesota,  —  Stein  v.   Passmore,  25  of  that  state  was  a  valid  contract,  it 

Minn.  256.  was    necessary    to    make    averments 

AVzci   York.  —  Smith  v.  Smith,  37  N.  showing   the  law  of  New  Jersey,  and 

Y.  Super.  Ct.  203;  Lynch  v.  Levy,  ii  that  the  note  was  executed  so  as  to  be 

Hun  (N.  Y.)  145,  distinguishing  Wood-  governed  by  that  law. 

ruflf  V.   Leonard,    i  Hun  (N.  Y.)  632;  1.  Kentucky.  —  Kellogg  v.  Dunn,   a 

New  Yorlp  Security,  etc,  Co.  v.  Storpi,  Mete.  (Ky.)2i5. 

81   Hun  (N.  Y.)  33;  Gfroehner  v.  Mc-  New   York.  —  Woodruff  v.  Leonard, 

Carty,  2  Abb.  N.  Cas.  (Brooklyn  City  i  Hun  (N.  Y.)  632,  4  Thomp.  &  C.  (N. 

Ct.)  76;  Smith  V.  Storm,  6  Misc.  Rep.  Y.)  208;    Cawley  v.  Costello,  15  Hun 

(N.  Y.)627,  (City  Ct.)  27  N.  Y,   Supp.  (N.  Y.)  303;  Hahn   v.    Hull,   4   E.    D. 

143;   Schwarzansky  :.  Averill,  7  Daly  Smith  (N.  Y.)  664;  Mitchell  v.  Spauld- 

(N.  Y.)  254;  Paine  v.  Noelke,  43  N.  Y.  ing,  (City  Ct.)  n  N.  Y.  St.  Rep.  283; 

Super.  Ct.  176.  Edison  General  Electric  Co.  v.  Zebley, 

fVisconsin.  —  Ca.dy  v.    Shepard,    12  72    Hun  (N.   Y.)   i66;    Waterbury   v. 

Wis.  639;  Davis  f.  Barron,  13  Wis.  227;  Sinclair,  16  How.  Pr.  (N.  Y.  Sirpreme 

Houghton  V.  Ely,  26  Wis.  181;  Gorman  Ct.)  329;  Draper  v.  Chase  Mfg.  Co.,  2 

V.  Ketchum,  33  Wis.  427;  Frederick  t*.  Abb.  N.  Cas.  (N.  V.  Supieme  Ct.)  79; 

Winans.  51  Wis.  472.  Ives  v.  Jacobs,  21  Abb.  N.  Cas.  (N.  Y. 

United  States.  —  Rey  r.  Simpson,  22  City  Ct.)  151;  Woodruff  v.  Leonard.  4 

How.  (U.  S.)  341.     This  case  was  de-  Thomp.  &C.  (N.  Y.)  208.     And  see  Mc- 

cided   under  a  statute  of    Minnesota  Moran  v.  Lange,  25  N.  Y.  App.  Div.  11, 

requiring  a  statement  of  the  facts  con-  construing   the   New   York     statute  <»f 

stituting  the  cause  of  action.  1897  (Laws,  c.  612,  §  114),  relatipgto  in- 

Non-negotiable  Note.  —  In  New  York  dorsements  before  delivery  by  a  person 

Security,  etc.,  Co.  v.  Storm,  81  Hun  (N.  not  otherwise  a  party. 

Y.)  33,  it  was  held  that  allegations  in  a  Ohio.  —  Irwin    v.    Shaffer,   9    Ohio 

complaint  on  a  non-negotiable  promis-  St.  43. 

sory  note,  in  an  action  against  an  in-  Oregon,  —  Deering  v.   Creighton,  19 

dorser,  that  such  defendant  wrote  his  Oregon  118. 

name  upon  the  back  of  the  note  in  In  Oomplaint,  Hot  in  Beply.  —  In  Deer- 
order  to  secure  payment  to  the  plain-  ing  v.  Creighton,  19  Oregon  118,  it  was 
tiff  and  for  the  purpose  of  becoming  held  that  in  an  action  against  an  irreg- 
liable  to  the  plaintiff  for  such  payment,  ular  indorser,  on  a  complaint  atiempt- 
and  that  thereby  he  did  become  liable  ing  to  charge  him  as  a  joint  maker,  the 
to  the  plaintiff,  were  sufficient.  Com-  facts  showing  such  liability  should  be 
pare  Gorman  v.  Ketchum,  33  Wis.  427;  stated  in  the  complaint,  and  not  in  the 
Houghton  V.  Ely,  26  Wis.  181.  reply. 

Indorsement   Without   Beoonne.  — -  In  liability  to  Fay.  —  In  order  to  main- 

Waterbury  v.  Sinclair,  7  Abb.  Pr.  (N.  tain  an  action  on  a  promissory  note  by 

Y.  Supreme  Ct.)  39Q,  it  was  held  that  the  payee  against  an  indorser,  the  com- 

the  only  way  in  which  the  payee  of  a  plaint  must  show   that  the  defendant 

note  could  maintain  an  action  against  indorsed  the  note  with  the  intention  of 

an  irregular  indorser  was  to  indorse  it  becoming  liable  to   the  plaintiff  there- 

as  without  recourse,  and  then  take  the  of,  and  this  allegation,  if  denied,  must 

indorsement    of    such    person   as  the  be  proved,  or  else  the    legal   presump- 

source    of    his    title.     This    case    dis-  tion  that  the  payee  is  the  first  indorser 

approved  Moore  v.  Cross,  23  Barb.  (N.  is  not  overcome.     Mitchell   v,  Spauld- 

Y.)534.  ing,  (City  Ct.)  n  N.  Y.  St.  Rep.  283. 

Law  of  Another  State.  —  In  Cooke  v.  Aoting  on  Faith  of  Indorsement* — In 

Addicks,  5  Pa.  Dist.   Rep.  389,  it  was  Hahn  v.  Hull,  4  E.   D.    Smith    (N.  Y.) 

held  that  in  an  action  in  Fennsylva?iia  664,  it  was  held  necessary,  in  an  action 

on  an  irregular  indorsement  made  in  attempting  to  charge  an  indorser  as  ^ 

JVVw/^rj4r^,  which  according  to  the  law  maker,  to  allege  that  the  plaintiff  ad- 
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on  a  negotiable  instrument,  a  right  to  recover  against  all  the 
defendants  should  be  shown.  ^ 

Airerment  that  All  Are  Biuid.  — -  Under  statutes  requiring  all  the  parties 
to  be  joined  as  defendants  in  an  action  on  a  negotiable  instru- 
ment, if  less  than  all  are  sued  it  is  not  necessary  to  aver  that  those 
not  sued  are  within  the  terms  of  exceptions  enumerated  in  the 
statute.* 

Aotioii  Agaisft  Maker  and  Indorser.  —  When  the  maker  and  indorser 
are  sued  in  the  same  action,  it  is  not  necessary  to  state  separate 
causes  of  action  against  them,' 

AcUoA  on  Joint  and  Several  Instnunent.  —  In  an  action  on  a  joint  and 
several  negotiable  instrument,  it  is  sufficient  to  declare  upon  it  as 
a  joint  instrument,*  or  as  a  several  instrument,  at  least  when 

vanced    money  or  property,   or  gave  discloses  that  the  debt  was  contracted 

credit,  upon  the  faith  of  such  indorse-  for  the  benefit  of  the  wife's  separate 

ment,  in  order  to  rebut  the  prcsump-  estate,  or  some  other  fact  which  would 

lion  that  the  defendant  was  liable  only  authorize  a  judgment  against  her,  the 

as  a  second  indorser.  petition   was  insufficient,  and  a  judg- 

1.  Arkansas,  *—  Boren  v.  State  Bank,  ment  thereon  would  be  reversed. 

8  Ark.  500.  3.  Lillard  v.  Planters'  Bank,  3  How. 

Indiana,  ^-  Eaton  v.  Burns,  31  Ind.  (Miss.)  78. 

390;  Goodlet  V.  Britton,  6Blackf.  (Ind.)  Demurrer   or   Flea    in   Abatement. — 

500.  Where    some    of    the  drawers  or  in- 

New  Hampshire,  -^  Hopkins  v.   Far-  dorsers  of  a  bill  or  note  are  not  sued,  it 

well,  32  N.  H.  425.  is  unnecessary  for  the  plaintiff  to  aver 

New  York.  —  Robertson  v.  Smith,  18  that  such   are    dead   or    nonresident. 

Johns.  (N.  Y.)459;  Paine  v.  Noelke,  43  If  a  plea  in  abatement  be  filed,  setting 

N.  Y.  Super  Ct.  176,  affirming  53  How.  up  the  nonjoinder,  it  must  aver  their 

Pr.  (N.  Y.)  273.  residence,  and  it  must  be   sworn   to. 

Texas.  —  Trimble  v.  Miller,  24  Tex.  But  if  it  appear  affirmatively  in   the 

214;    Covington   v.  Burleson,  28  Tex.  declaration  that  they  are  alive  and  resi- 

368.  dent  in   the  state,   objection   may  be 

Bifned  Ivy  Fart  Only.  ^- A  note  signed  taken  by  demurrer.     Lillard  v.  Plant- 
by  two  only  of  the  three  persons  de-  ers'  Bank,  3  How.  (Miss.)  78. 
clared  against  as  joint  makers  is  a  vari-  S.Chenango    Bank   v,    Curtiss,    19 
ance,  and  cannot  be  read  in  evidence.  Johns.  (N.  Y.)  326;  Smith  v.  McEvoy, 
Boren  v.  State  Bank,  8  Ark.  500.  8  Utah  58.     Compare  Burroughs  v,  Wil- 

Ifhttn  One  Defendant  It  D^nlted.  —  son,  59  Ind.  536. 

Proof  of  a  note  binding  upon  A  only  As  Joint  Makers. — Under  an  act  which 

will  not  sustain  an  action  against  A  provides  that  all  the  parties  to  notes 

and  B,  in  which  A  defends,  although  B  discounted  at  a  certain  bank  shall  be 

is  defaulted.     Hopkins  v.  Farwell,  32  jointly  sued,  a  declaration  against  the 

N.  H.  425.  maker  and  indorser  jointly,  as  if  they 

Infaney,    Infolveney,    or    Death.  —  In  were    joint    makers,   was  held  good. 

Robertson  v.  Smith,  18  Johns.  (N.  Y.)  Chenango  Bank  v.  Curtiss,  19  Johns. 

459*  it  was  held  necessary,  in  an  action  (N.  Y.)  326. 

of  assumpsit  against  joint  defendants,  4.  Knott  v.  Swannell,  91  111.  25;  Rees 

to  show  a  subsisting  liability  on  the  v,  Abbott,  2  Cowp.  832.     And  see  Sig- 

part  of  all  the  defendants,  except  in  ony  v.  Richards,   i   Root  (Conn.)  119; 

cases  of   infancy,   death,   or    the  dis*  Salomon  v.  Hopkins,  61  Conn.  47. 

charge  of  one  of  the  defendants  under  Jointly  "or"  Severally. <— A  declara* 

a  bankruptcy  or  insolvent  act.  tion  alleging  that  the  defendant  and 

Hniband  and   Wife.  ^  In  Trimble  v,  another  made  their  note,  by  which  they 

Miller,  24  Tex.  214,  and  Covington  v.  jointly  "or"    severally   promised   to 

Burleson,  28  Tex.  368,  it  was  held  that  pay,  was  held  good  in  Rees  t^.' Abbott, 

in   an   action  against  a  husband  and  2  Cowp.  832. 

wife,  on  a  joint  note,  unless  the  petition  Form  Not  Specified.  —  A  joint  and  sev- 
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objection  is  not  taken  until  after  judgment.* 

AoUon  on  Joint  Initnunent.  —  A  joint  instrument  may  be  declared 
upon  as  made  by  the  defendant  individually.* 

eral    note    is  admissible  in   evidence  as  the  individual  note  of  the  defendant, 

under    allegations     that     defendants  with  an  allegation  that  there  was  no 

made  and  delivered   to  plaintiff  their  such  firm  as  that  purporting  to  be  in- 

note  in   writing,   whereby  they  prom-  dicated  by  the  signature,  was  insuffi- 

ised  to  pay,  etc.,  without  stating  the  cient,  and  that  the  note  was  a  material 

form   of  such    note.     Rees   v,   Clark,  variance  from  the    allegations  of  the 

(Tex.   Civ.  App.   1897)  39  S.  W.  Rep.  petition. 

160.  Disregarding  Indorsement.  —  Where 
Signed  by  One  Only.  —  In  an  action  the  plaintiff  declares  upon  a  note  as  the 
against  two,  upon  a  note  which  on  the  individual  note  of  the  defendant,  there 
face  of  it  is  joint  and  several,  and  so  is  no  variance  if  the  instrument  intro- 
declared  upon,  it  is  not  a  material  vari-  duced  in  evidence  has  on  its  back 
ance  that  upon  oyer  it  appears  to  be  certain  irregular  indorsements,  which 
signed  by  one  only  for  himself  and  would  make  the  indorsers  liable  as  co- 
partner. Sigony  v,  Richards,  i  Root  makers.  Hinchman  v.  Point  Defiance 
(Conn.)  119.  R.  Co.,  14  Wash.  349. 

1.  Biddeford  First  Nat.  Bank  v.  Mc-  Maker  One  Payee.  —  On  the  principle 
Kenney,  67  Me.  272;  Long  v.  Camp-  that  in  declaring  on  written  instru- 
bell,  37  W.  Va.  665.  And  see  Bogert  v.  ments  it  is  sufficient  to  set  out  their 
Vermiiya,  10  N.  Y.  447.  legal  effect,  it  was  held  that  where  M. 

2.  Alabama,  —  Miller  v,  Sneads,  and  others  executed  a  note  payable  to 
Minoi  (A  la.)  27.  M.  or  order,  and  afterwards  indorsed 

Illinois,  —  Rock  Valley  Paper  Co.  v,  the  note  to   C,    such  instrument  was 

Nixon,  84  111.  II.  the  promissory  note  of  M.,  and   that 

Indiana, — Morgan  v,  Lawrenceburgh  C.  might  declare  in  debt  against   M. 

Ins.    Co.,    3    Ind.   285;    Anderson   v,  alone  as  maker  of  the  note.     Muldrow 

Hamilton,  6  Blackf.  (Ind.)  94.  v,  Caldwell,  7  Mo.  563. 

Kentucky,  —  Kendall  v,  Kennedy,  8  Defendant  Hot  Misled.  —  In  Nichols  v, 

Ky.  L.  Rep.  532.  Dedrick,   61    Minn.    513,    it  was   held 

Maine,  —  Hapgood    v,    Watson,   65  sufficient,  in  declaring  on  a  promissory 

Me.  510;  Biddeford  First  Nat.  Bank  v,  note  executed  by  two  persons,  to  allege 

McKenney,  67  Me.  272.     But  see  At-  that  it  was  executed  by  the  defendant 

kins  V,  Brown,  59  Me.  90.          .  alone,  unless  it  was  shown  that  the  de- 

Minnesota,  —  Nichols  v,  Dedrick,  61  fendant  had  been  misled. 

Minn.  513.  Bnrety  Declared    Against  as  Frinoipal. 

Missouri,  —  Muldrow  v,  Caldwell,  7  — In  State  Bank  v,  Hubbard,  4  Ark. 

Mo.  563.  419,  it  was  held  improper  to  declare 

New   York,  —  Cooperstown  Bank  v,  upon  a  note  executed  by  the  defendant 

Woods,  28  N.  Y.  545.  as  surety  and  by  another  person    as 

Washington,  —  Hinchman    v.   Point  principal,  as  if  executed  by  the  defend- 

Defiance  R.  Co.,  14  Wash.  349.  ant  alone  as  principal. 

England,  —  Bulbeck  v,  Jones.  5  Jur.  "Defendant"  Instead  of  ** Defendants." 

N.  S.  1317.  — The    description    of   the  defendant 

Individual  Name  for  Firm.  —  Where  party,  in  a  declaration  upon  a  promis- 
the  complaint  described  a  note  as  made  sory  note  signed  by  two  persons,  as  of 
by  Orrin  North,  and  that  offered  in  evi-  the  singular  number,  **  defendant,"  is 
dence  appeared  to  have  been  made  by  not  good  cause  for  special  demurrer, 
a  firm,  consisting  of  two  persons,  doing  where  it  is  clearly  discernible  from  the 
business  under  the  name  of  Orrin  declaration  as  a  whole  that  both  of  the 
North,  it  was  held  that  there  was  no  persons  sued  are  intended  to  be  de- 
variance.  Cooperstown  Bank  v.  scribed  as  promisors.  Penley  v. 
Woods,  28  N.  Y.  545.  Record,  66  Me.  414. 

Note  Signed  with  Firm    Name.  —  In  Joint  or  Several  Indorsers.  —  Where  a 

Fant  V.  Gadberry,  5  Rich.  L.  (S.  Car.)  declaration  alleged  separate  contracts 

10,  in  an  action  on  a  note  signed  by  one  of  indorsement  by  the  defendants,  but 

person  with  a  firm  name,  it  was  held  concluded  with  the  averment  that  they 

that  a  declaration  on  such  instrument  "  owe  the  plaintiff  the  amount  of  said 
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Partnanhip  of  Xakon.  —  In  an  action  on  an  instrument  executed  by 

partners,  it  is  not  necessary  to  allege  the  existence  of  such  part- 
nership,* nor  need  the  declaration  or  complaint  allege  the  kind 

note/*  it  was  held  that  this  was  not  an  signed  in  a  firm  name,  it  is  not  demur- 
allegation  of  a  joint  liability,  and  that  rable  for  a  failure  to  aver  that  defend- 
a  note  showing  a  separate  liability  was  ants  are  partners.     Danaher  t/.  Hitch- 
admissible   under  such  an  allegation,  cock,  34  Mich.  516. 
Foster  v.  Leach,  160  Mass.  418.  Exeontion  in   IsBiie.  —  Evidence  that 

Joint  Fayeot.  —  Where  the  declaration  the  makers  of  a  joint  and  several  note, 

was  upon  a  note  payable  to  B.,  one  of  purporting  to  be  made  by  two,  were 

th 3  executors  of  F.,  and  the  note  intro-  partners  at  the  time  of  its  execution, 

duced  in  evidence  was  payable  to  B.  and  that  it  was  given  by  one  in  the 

and  his  co-executor,  the  variance  was  names  of  both,  in  the  business  of  the 

held  fatal  in  Faulkner  v,  Faulkner,  73  partnership,  is  admissible,  in  proof  of 

Mo.  327.  its  execution  put  in  issue  by  the  other 

1.  Arkansas.  —  Swinney  v.  Burnside,  maker  in  a   suit  against  him  on  the 

17  Ark.  38;    Bum  pass  v.  Taggart,  26  note,  though  the  note  does  not  purport 

Ark.  398.  to  be  given  by  or  in  the  name  of  a 

Indiana,  —  Pollock     v.    Glazier,     20  firm,  and    the   complaint   contains   no 

Ind.  262;    Maiden  f.  Webster,  30  Ind.  allegation  of  such  partnership.    Maiden 

317;  Napier  v.  Mayhew,  35  Ind.  276.  v.  Webster,  30  Ind.  317. 

Michigan.  —  Danaher  v.  Hitchcock,  Xemben  of  Firm.— It   was  held   in 

34  Mich.  516.  Lessing  v.  Sulzbacher,  35  Mo.  445,  that 

Mississippi.  —  Nutt  v.  Hunt,  4  Smed.  the  petition  on  a  note  executed  in  a 

&  M.  (Miss.)  702.  firm  name  should  show  who  constituted 

Missouri,  —  Stephens  v.   Frampton,  the  firm,  but  that  an  allegation  that 

2-^  Mo.  263;    Lessing  z/.  Sulzbacher,  35  the  defendants  were  partners  was  not 

M).   445;    Schmidt  v.   Schmaelter,  45  necessary.     See  also  Farmers' Bank  t^. 

M).    502;    Stix    V.    Mathews,   63   Mo.  Bayless,  35  Mo.  428. 

371.  Where  the  action  is  against  indorsers 

New     York.  —  Mack    v.   Spencer,  4  of  a  note  executed  by  a  partnership,  it 

Wend.  (N.  Y.)  411.  is  not  necessary  to  give  the  names  of 

Compare  Meacham  v.  Batchelder,  3  the  several  partners.     It  is  sufficient  to 

Chand.  (Wis.)  316,  3  Pin.  (Wis.)  281.  allege  that   the  instrument  was  exe- 

And  see  in  general  article   Partner-  cuted  by  the  firm  in  the  firm  name. 

SHIP.  Shane  v.  Lowry,  48  Ind.  205;  Phipps  v. 

Signed  with  Firm  Vame.  —  It  is   not  Addison,  7  Blackf.  (Ind.)  375;    Bacon 

necessary  to  allege  that  the  defendants  v.  Cook,  i  Sandf.  (N.  Y.)  77.     Compare 

are     partners,     when     the    action     is  Anable  v.  Conklin,  25  N.  Y.  470. 

brought  on  a  note  signed  with  the  firm  Note  of  Firm  and  Another  Fenon.  — 

name.     An  allegation  that  the  defend-  Where  three  persons  were  sued  as  the 

ants  named  in   the  declaration  made  makers  of  a  promissory  note,  and  the 

the    note    is    sufficient.     Bumpass    v,  proof  showed   that  a  firm,   of  which 

Taggart,  26  Ark.  398;    Pollock  v.  Gla-  twoof  the  defendants  were  members,  by 

zier,  20  Ind.  262.     But  see  Neteler  s^.  its  partnership  name,  together  with  the 

Culies,  18  111.  188,  where  it  was  held  in  other  defendant,  who  was  not  a  part- 

an  action  against  Israel  A.  Hurd,  Wil-  ner,   actually  made  the  note,   it   was 

liam  C.  Hurd,  and  John  H.  Neteler,  as  held  that  the  defect  in  the  description 

joint  makers  of  a  promissory  note,  that  did  not  amount  to  a  variance,  and  that 

a    note    offered    as    evidence,   signed  an  amendment  after  judgment  would 

*'  Hurds  &  Neteler,"   without  special  be     sufficient    to     protect    defendants 

averments,  will   not  authorize  a  judg-  against  a  second  action  on  the  same 

m^nt.     There    should    have    been   an  instrument.     Schmidt    v.   Schmaelter, 

averment  that  the  defendants  named  45  Mo.  502. 

executed   the    note   "  by  the  style  of  No  Beal  Firm.  —  A  bill  drawn  '*  pay 

Hurds   &    Neteler  "   or  some   equivd-  to  our  order,"  signed  in  the  name  of 

lent  allegation.  two  persons  *'  &  Co.,"  and  accepted. 

Declaration  Not  Demnrrable.  —  Where  may  be  declared  upon  by  the  indorsees 

a  declaration   on  the  common  counts  as  a  bill  drawn  by  an  aggregate  firm, 

against   two  defendants  has  a  promis-  and  if  it  is  proved  that  the  alleged  firm 

$ory  note  appenc^ed,  purporting  to  be  consists  of  only  one  person  it  is  not  a 
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of  a  firm,*  or  the  name  and  style  thereof.* 

4.  Consideratiou  —  a.  Necessity  of  Alleging  —  Hegotiabi* 

Instniment. —  In  an  action  on  a  negotiable  instrument  the  con- 
sideration for  which  the  instrument  was  given  need  not  be  alleged.' 

variance.  Bass  v.  Clive,  4  M.  &  S.  13,  Indiana,  —  Hamilton  v,  Newcastle, 
4  Campb.  78.  etc.,  R.  Co.,  9  Ind.  359;  Leach  v. 
Name  Not  Appearing  in  Instrument. —  Rhodes,  49  Ind.  291;  Durland  v.  Pit- 
In  Reiter  v.  Fruh.  150  Pa.  St.  623,  30  cairn,  51  Ind.  426;  Keesiing  «/.  Watson, 
W.  N.  C.  (Pa.)  231,  it  was  held  that  on  91  Ind.  582;  Findley  v.  Cooley,  I 
a  note  made  by  a  firm  and  signed  with  Blackf.  (Ind.)  262;  Arnold  v.  Brown,  3 
a  firm  name,  in  which  the  name  of  one  Blackf.  (Ind.)  273;  Nichols  v.  Wood- 
of  the  defendants  sued  did  not  appear,  ruff,  8  Blackf.  (Ind.)  493;  Spurgeon  v, 
the  declaration  was  sufficient  to  charge  Swain,  13  Ind.  App.  188. 
him,  although  he  was  not  connected  Iowa.  —  Towsley  v.  Olds,  6  Iowa  528; 
with  the  instrument  except  by  setting  Henderson  v.  Booth,  11  Iowa  212. 
out  his  name  in  the  caption  and  de-  Kentucky.  —  M'Curdy  v,  Dudley,  l 
scribing  the  defendants  as  partners.  A.    K.    Marsh.   (Ky.)    288;    Brown    r, 

1.  Hodge  V,  Easiin,  5  Martin  N.  S.  Hall,  2  A.  K.  Marsh.  (Ky.)  600;  Egbert 
(La.)  57;  Derbigny  v.  Mondelli,  15  La.  v,  McMichael,  9  B.  Mon.  (Ky.)  44; 
496;  National  Ins.  Co.  v.  Bowman,  60  Mullikin  v,  Mullikin,  15  Ky.  L..  Rep. 
Mo.  252.  609. 

For  Business  Purposes.  —  In  a  suit  on  a  Massachusetts.  —  Cochran  v.  Duty,  8 

promissory  note  given  by  co-partners,  Allen  (Mass.)  324;    Stone  v.  White,  8 

the  allegation  that  the  makers  were  co-  Gray  (Mass.)  589. 

partners,  and   signed  their  names   as  Minnesota.  —  Pinney    v.     King,     21 

such,  is  sufficient  without  the  further  Minn.  514;  Adams  t/.  Adams,  25  Minn, 

allegation  that  they  were  co- partners  72;  Frank  v.  Irgens,  27  Minn.  43. 

for  business  purposes,  or  were  known  Mississippi,  —  Berthe     v.    Biggs,     I 

as  such.     National   Ins.  Co.  v.  Bow-  How.  (Miss.)  195. 

man,  60  Mo.  252.  Missouri.  —  Rector  v.  Fornier.  i  Mo. 

2.  Swinncy  v.  Burnside,  17  Ark.  38;  204;  Muldrow  v.  Caldwell,  7  Mo.  563; 
Lucas  V.  Baldwin,  97  Ind.  471.  Com^  Caples  v,  Branham,  20  Mo.  244;  Tay. 
pare  Napier  v.  Mayhew,  35  Ind.  276;  lor  v.  Newman,  77  Mo.  257. 

Neteler  v.  Culies,  18  111.  188.  New   York.  —  Oneida    Bank   v.   On- 

8.  Alabama.  — Thompson  v.  Hall,  16  tario  Bank,  21  N.  Y.  490;  Goshen,  etc., 

Ala.    204;    Click   v.   McAfee,    7   Port.  Turnpike  Road  Co.  z^.  Hurtin,  9  Johns. 

(Ala.)  62;  Phillips  v.  Scoggins,  i  Stew.  (N.  Y.)  217;  Dutchess  Cotton  Manufac- 

&    P.    (Ala.)    28;    Allen    v.   Dickson,  tory  v.  Davis,   14  Johns.  (N.  Y.)  238; 

Minor  (Ala.)  119.  Troy  Bank  «/.  Topping.  13  Wend.  (N. 

Arkansas.  —  Matlock  v.  Purefoy,  18  Y.)  557;    Paine   v.    Noelke.  43   N.  Y. 

Ark.  492.  Super.  Ct.  176;    Guggenheim  v.  Gold- 

California.  —  McCarty  v.  Beach,  10  berger,  7  Misc.  Rep.  (N.  Y.  City  Ct.) 

Cal.  462;  Wills  V.  Kempt,  17  Cal.  99;  740,   27   N.   Y.    Supp.   422;    Hoxie  v. 

Winters  v.  Rush,  34  Cal.  136;  Williams  Cushman,  7  N.  Y.  Leg.  Obs.  149. 

V.  Hall,  79  Cal.  606;  Poirier  v.  Gravel,  North    Carolina.  —  Angier    v.    How- 

88  Cal.  79;    Henke  v.  Eureka  Endow-  ard,  94  N.  Car.  27. 

ment  Assoc,  100  Cal.  432;    Younglove  Ohio.  —  Dugan  v.  Campbell,  i  Ohio 

V,   Cunningham,   (Cal.    1896)  43    Pac.  115;    Richmond  v.  Patterson,  3  Ohio 

Rep«  755-  369;  Leonard  v.  Sweetzer,  16  Ohio  i. 

Colorado.  —  Travelers'    Ins.    Co.    v.  South  Carolina.  —  Hubb.le  v.  Fogar- 

Denver,  11  Colo.  434.  tie,  3  Rich.  L.  (S.  Car.)  413;  Charleston 

District  of  Columbia, — Johnson    v.  Bank  v.   Chambers,    11    Rich.    L.   (S. 

Wright,  2  App.  Cas.  (D.  C.)  216.  Car.)  657. 

Idaho.  —  Brumback    v.    Oldham,    I  Texas.  —  Perry  v.  Rice,  10  Tex.  367; 

Idaho  709.  Jones  v.  Holliday,  n  Tex.  412;    Hen- 

Illinois.  —  Mason   v.   Buckmaster,  i  derson  v.  Glass,  16  Tex.  559. 

III.  27;  Hulme  V.  Ren  wick,  16  111.  371;  Vermont,  —  Dewey  v.  Washburn,  la 

Bilderback  v.  Burlingame,  27  111.  338,  Vt.  580. 

overruling  Bradley    v.   Morris,   4    111.  Virginia.  —  Peasley  v.  Boatwright,  2 

182;  Gaddy  v,  McCleave,  59  111.  182.  Leigh  (Va.)  195. 
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Voa-negoUable  Vote.  —  But  in  actions  on  non-negotiable  instruments 

for  the  payment  of  money,  a  consideration  should  be  alleged. 

This  follows  from  the  rule  that  negotiable  instruments  enjoy  the 
privilege  of  having  a  consideration  presumed,  at  least  when  they 

IVist  Virginia,  —  McClain    v.    Low-  a  payee  of  a  bill  of  exchange  against 

ther,  35  W.  Va.  297;  Cheuvront  v.  Bee,  the  drawer,  it   was  not  necessary  to 

(W.  Va.  1897)28  S.  E.  Rep.  751  (in  an  allege  consideration,  whether  the  action 

action  of  debt).  was  in  debt  or  assumpsit. 

IVisconsin.  —  Strunk    v.    Smith,    36  To  Pay  Debt  of  Another  Penon.  —  In 

Wis.  631.  an  action  upon  a  note  given  to  pay  the 

United  States.  —  Wilson  v.  Codman,  debt  of  a  third  person,  if  there  is  no 

3  Cranch  (U.  S.)  193.  consideration  for  the  promise  expressed 

England.  —  Carter    v.     Palmer,     12  in  the  note  one  should  be  averred  in 

Mod.  380.  the  declaration,  and  the  want  of  such 

Burpluage.  —  When,  in  declaring  on  averment  is  fatal.     Connolly  v.  Cotile, 

a  bill  of  exchange  or  promissory  note,  i  111.  364. 

the     consideration     is     unnecessarily  At  defendant*!  Beqnest.  —  Where  the 

averred,  such  allegation  is  surplusage,  consideration  of  the  defendant's  prom- 

Berth'e  v.  Biggs,  t   How.  (Miss.)  195;  ise  is  laid  as   past  and  executed,   it 

Clarke  v  Mario w,  20  Mont.  249.  must  appear  that  the  act  constituting 

When   Consideration    Denied.  —  When  the  consideration  was  done  at  the  de- 

the  defendant  denies  a  consideration,  fendant's  request.     But  where  it  was 

and   introduces  evidence    tending    to  averred  that  the  defendant,  in  consid- 

show    a    want    of    consideration,   the  eration  that  the  plaintiff  then  lent  and 

plaintiff  may  prove  that  the  instrument  advanced  money  to   the  makers  of  a 

sued  on  was  given  in  payment  of  the  note,  indorsed   the  note,  it   was  held 

debt  of  a  third  person,  although  there  that  it  sufficiently  appeared  that  the 

is  no  allegation  as  to  the  consideration  plaintiff,  the  makers  of  the  note,  and 

in  the  declaration.     Cochran  v.  Duty,  the    defendant  were    together  at  the 

8  Allen  (Mass.)  324.  time  of  the  transaction,  and   that  all 

Cnitom  of  Merobants.  —  In  Dewey  v,  that  was  done  must  have  been  concur- 

Washburn,  12  Vt.  580,  it  was  said  by  rently  done  and  with  the  assent  of  all, 

Redfield,  J.:    **A  promissory  note  or  and  that  it  was  not  necessary  in  such 

bill  of  exchange  has  long  been  consid-  a  case  to  aver  that  the  money  was  ad- 

ered  an  instrument  in  the  nature  of  a  vanced  at  the  request  of  the  defend- 

specialty,  importing  on  its  face  a  con-  ant.     Rhodes  v.  Seymour,  36  Conn.  r. 

sideration,  and  which,  according  to  the  Consideration  Not  Paid  or  Performed.  — 

custom   of   merchants,   might    be  de-  Where  the  instrument  sued  on  raises  a 

clared  upon,  without  setting  forth  any  presumption  that  the  consideration  has 

consideration  for  the  promise  in  the  in-  not  been  paid,  as  where  it  is  stated  that 

strument.     But  any  reference   to  the  the  consideration  was  a  lot  of  ground 

custom,  in  the  declaration,  is  unneces-  "^to    be    conveyed,"    the    declaration 

sary."  should  aver  the  payment  or  perfotm- 

Beeital  in  Kote.  —  In  an  action  on  a  ance  of  the  consideration.     Brown  v. 

promissory  note   which  recited  that  it  Ready,  14  Ky.  L.  Rep.  583,  (Ky.  1893) 

was  *' given  for  a  right  to  clarify  cider,  20  S.   W.   Rep.   1036;    Considerant  v, 

ale,  etc.,"  but  the  pleader,  in  declaring  Brisbane,   14  How.  Pr.  (N.  Y.  Super, 

on  the  note  according  to  its  legal  effect,  Ct.)  487. 

omitted    any    such    description,    but  Vote   for   Pnrohaae  Prioe  of  Land.  — 

otherwise  described  it  correctly,  it  was  *'  But  we  are  aware  of  no  case  here  or 

held  that  there  was  no  variance  between  elsewhere  in  which  it  has  been  held 

the  note  and  the  declaration.     It  was  that,  in  declaring  upon  a  promissory 

not    necessary    that    the    declaration  note  given  for  the  purchase  money  for 

should  set  forth  the  particular  consid-  land,  it  is  incumbent  on  the  plaintiff  to 

eration  for  which  the  note  was  given,  set  forth  the  consideration  of  the  note 

although     mentioned     in     the    note,  and  aver  performance  of  his  agreement 

Gaddy  v.  McCleave,  59  111.  182.  to  convey?    But  if   no  note   or  other 

Action  by  Pa jee  Against  Drawer.  —  It  security  is  given,  and  the  agreement 

was  held  in   Brown   v.  Hall,  2  A.  K.  consists  of  dependent  covenants  in  an 

Marsh.  (Ky.)  600,  that  in  an  action  by  action    for  the  purchase   money,  the 
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have  passed  into  the  hands  of  indorsees  in  the  usual  course  of 
trade,  but  instruments  not  negotiable  enjoy  no  such  privilege.* 

plaintiif  must  aver  and  prove  a  con-  drawn  on  a  particular  fund  will  not 

veyance,  or  at  least  a  readiness  to  con-  uphold  an  action  by  the  holder  against 

vey."     Perry  v.  Rice,  lo  Tex.  367.  the  drawer  without  an  averment  of  a 

Several  Votee  Due  on  Delanlt  ae  to  One.  consideration.     Pry  or  v,  Linsey,  3  Bibb 

—  A  complaint  on  several  promissory  (Ky.)  76. 

notes,  only  one  of  which  is  due,  but  Order  for  8oldier*t  Bounty. —  In  Hallr. 

payment  of  all  of   which  is  claimed  Crandall,  Kirby  (Conn.)  402,  which  was 

under  an  agreement  in  writing,  made  an  action  on  an  order  for  the  payment 

contemporaneously    with    the    notes,  of  a  soldier's  bounty,  it  was  held  that 

that  in  case  of  any  default  in  the  pay-  the  averment  of  a  consideration  was 

ment  of  the  notes  the  whole  amount  necessary,  the  order  not  constituting  a 

should  forthwith  become  due  and  pay-  bill  of  exchange. 

able,  is  sufficiently  definite  and  certain  Ho  Coneideration  Implied.  —  Where  the 

if  it  alleges  the  making  of  the  notes  instrument  sued  on  is  one  which  does 

in  consideration    of    an   indebtedness  not  imply  a  consideration,  the  consid- 

to    their  amount,   and  the  making  of  eration    must    be    alleged.    Spear    v, 

the  agreement,   without  stating  when,  Downing,   34    Barb.    (N.   Y.)  522,  22 

where,  or  how  the  indebtedness  arose.  How.    Pr.  (N.   Y.)  30;    Tread  way  v. 

Brown  v.  Southern  Michigan  R.  Co.,  6  Nicks,  3  McCord  L.  (S.  Car.)  195. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  237.  A  Vote  Payable  to  A  or  B  cannot  be 

Seeovery  of  Conaideration.  —  Where  a  declared  on  as  a  promissory  note,  and 
note  is  improperly  executed  by  an  offi-  the  declaration  on  such  instrument 
cer  of  a  municipal  corporation,  and  a  must  allege  a  consideration,  but  if  it 
recovery  is  sought,  not  on  the  instru-  purports  on  its  face  to  be  for  value  re- 
ment,  but  on  the  consideration,  the  ceived,  a  setting  out  of  the  note  by  its 
real  consideration  must  be  set  out,  and  terms  is  a  sufficient  averment  of  con- 
it  must  be  shown  that  it  was  received  side  ration.  Walrad  v,  Petrie,  4  Wend, 
by  the  defendant.  Stanton  v.  Shipley,  (N.  Y.)  575. 
27  Fed.  Rep.  498.  SeiMtied  Warrant.  —  Where  a  note  is 

1.  Connecticut,  -^  Hall    v,    Crandall,  in    fact    paid,    but    by    a  subsequent 

Kirby  (Conn.)  402.  agreement    between    the    maker    and 

Kentucky.  —  Pryor  v,  Linsey,  3  Bibb  payee  it  is  to  be  held  by  the  latter  for 

(Ky.)  76.  a  balance  of  account  due  him,  in  an 

Maine,  —  Bourne  v.   Ward,  51   Me.  action  on  such  note  it  must  be  declared 

191.  upon  as  reissued,  for  a  new  considera- 

Massachusetts,  —  Hemmenway  v,  tion.   Koons  v.  McWhinney,  30  Ind.  74. 

Hickes,  4  Pick.  (Mass.)  497.  City  Warrant.  —  A  city    warrant    is 

New  York,  —  Prindle  v,  Caruthers,  negotiable,  and  allegation  of  considera- 

15    N.   Y.    425;    Walrad  v,   Petrie,  4  tion  is  not  necessary.     Travelers*  Ins. 

Wend.  (N.  Y.)  575;  Spear  v.  Downing,  Co.  v.  Denver,  11  Colo.  434. 

22  How.  Pr.  (N.  Y.  Supreme  Ct.)  30, 34  Btatnte  ae  to  Instmment  isi  Writing.  — 

Barb.  (K.Y.)  522;  Prindle  V.  Caruthers,  The    Alabama    statute  of    1811    made 

15  N.  Y.  430;  De  Forestr.  Frary,  6C0W.  every  writing  which  was  the  founda- 

N.  Y.)  151;    Lansing  v,    M'Killip,   3  tion  of   an   action  evidence  of  a  con- 

ai.  (N.  Y.)  286.  sideration,    and    dispensed    with    the 

Pennsylvania,  -^  Shee  v,  Megargee,  4  averment  of  consideration  in  any  such 

Phila.  (Pa.)  7,   17  Leg.  Int.  (Pa.)  20.  action.     Thompson  v.   Hall,    16  Ala. 

Contra,  compare  Withers  v.  Dearie,  21  204;  Click  v.  McAfee,  7  Port.  (Ala.)  62; 

Leg.  Int.  (Pa.)  300.  Allen  v.  Dickson,  Minor  (Ala.)  119. 

South  Carolina,  —  Douglass  v.  Davie,  Vote  for  Annual  Payments.  —  A  note 

2  McCord   L.  (S.  Car.)  218;  Treadway  for  the  payment  of  a  certain  sum  an- 

V.  Nicks,  3  McCord  L.  (S.  Car.)  195.  nually  until  certain  deeds  should  be 

Tennessee.  —  Brown     v.     Parks,     8  executed  was  held  under  the  statute 

Humph.  (Tenn.)  294;  Read  v.  Wheeler,  of    Indiana,   like    a    promissory    note 

2  Yerg.  (Tenn.)  50;   Shelton  v.  Bruce,  under    the    statute    of  Anne,   a  debt 

9  Yerg.  (Tenn.)  24.  per  se,  and  might  be  declared  on  wiih- 

Texas.  —  Summers  v.  Sanders,  (Tex.  out  the  averment  of  any  consideration. 

Civ.  App.  1894)  28  S.  W.  Rep.  1038.  Arnold  v.  Brown,  3  Blackf.  (Ind.)  273. 

Order  on  Fartieolar  Fond.  —  An  order  Sealed  Note.  —  No  consideration  need 
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InftmniABt  Payable  on  ContingoMy.  —  Where  the  instrument  sued  on 
is  payable  on  a  contingency,  it  is  not  negotiable,  and  in  an  action 
thereon  the  consideration  should  be  stated.* 

Inftnunent  Payable  in  Property.  —  Where  an  instrument  is  payable  in 
property,  a  consideration  should  be  alleged  in  declaring  thereon.* 

Snrety.  —  In  an  action  against  a  person  who  has  become  surety 
upon  the  instrument  sued  on  by  an  agreement  separate  from  the 
one  by  which  the  maker  of  the  instrument  became  liable,  a  con- 
sideration for  such  subsequent  promise  by  the  surety  must  be 
alleged.^ 

Guaranty.  —  It  has  been  held  that  in  an  action  against  a  guarantor 
of  a  negotiable  instrument  the  consideration  for  the  guaranty 
must  be  alleged,*  but  in  some  cases  it  is  held  that  when  the 
guaranty  is  a  part  of  the  original  contract  to  which  the  instrument 
owes  its  inception,  no  consideration  need  be  alleged.* 
■    b.  *'  For    Value    Received."  —  Where    consideration    is 

be  shown  for  a  sealed  nole.     Angier  v,  been  payable  upon  it.     It  is  necessary, 

Howard,  94  N.  Car.  27.  therefore,  that  the  promise  should  from 

Hmband's  Aoknowledgment  of  Wife's  the    complaint    appear  to  have  been 

Hote.  —  The   written   acknowledgment  made  upon  consideration."     Prindlez/. 

by  a  husband,  of  a  note  executed  b^  Caruthers,  15  N.  Y.  425. 

his  wife,  though  the  nole  may  origi-  Payable  on Deoision  of  a  Salt.  —  A  note 

nally    have    been   void   in   itself,    be-  which  is  made  payable  when  a  certain 

comes,     by     such     acknowledgment,  suit  is  decided,  not  being  a  negotiable 

under  the  statute  of  Alabama^  the  note  note,    must  be  declared  on   with    an 

of  the  husband,  and  it  is  not  necessary  averment  of  a  consideration.     Shelton 

to  set  out  in  the  declaration  any  con-  v.  Bruce,  9  Yerg.  (Tenn.)  24. 

sideration  moving  to  the  husband  for  2.  Kentucky,  —  Letcher  v,  Taylor,  2 

such    acknowledgment.      Phillips     v,  Bibb  (Ky.)  585;  Voorhies  t/.  Benham,  2 

Scoggins,  I  Stew.  &  P.  (Ala.)  28.  Bibb  (Ky.)  572;   Griggsby  v,  Smediey, 

Babeeription  to  Stock.  —  It  was  held  in  2  Bibb  (Ky.)  572,  note;  Hart  v.  Coram, 

Dutchess  Cotton  Manufactory  v.  Davis,  3  Bibb  (Ky.)  26. 

14  Johns.  (NT.  Y.)  238,  that  an  agree-  New  York. — Jerome  v.  Whitney,  7 

ment  signed  by  a  number  of  persons,  to  Johns.  (K.  Y.)32i;    Landau  v.  Levy,  i 

take  the  amount  of  stock  set  opposite  Abb.  Pr.  (K.  Y.  Super.  Ct.)  376. 

their   names,  was  a  promissory  note.  South  Carolina,  —  Gains  v,  Kendrick, 

although     the     words    *' bearer"    or  2  Mill  (S.  Car.)  339. 

**  order  '*  did  not  appear,  and  that  no  Tennessee.  —  Brown      v.     Parks,     8 

consideration  need   be  averred  in  de-  Humph.  (Tenn.)  294. 

daring  on  it.  Contra.  —  Bilderback  v.  Burlingame, 

1.  Prindle   v.   Caruthers,    15   N.    Y.  27  111.  338  {overruling  Bradley  v,  Mor- 

425;  Union  Turnpike  Road  Co.  v.  Jen-  ris,  4  111.  182];    Brooks  v.  Page,  1  D. 

kins.    Col.    &    C.    Cas.   (N.    Y.)    264;  Chip.  (Vt.)  340. 

Stamps  V.  Graves,  4  Hawks  (N.  Car.)  8.  Stone   v.   White,  8   Gray  (Mass.) 

102;    Shelion  v.  Bruce,  9  Yerg.  (Tenn.)  589;    Mechanics*  Bank  v.  Donnell,  35 

24,     Compare   Nichols  v.  Woodruff,    8  Mo.  373;  Hahn  v.  Hull,  2  Abb.  Pr.  (N. 

Blackf.  (Ind.)  493;    Dugan   v.   Camp-  V.  C.  PI.)  352.     See  in  general  article 

bell,  I  Ohio  115.  Principal  and  Surety. 

Contingent  on  Death.  — "  The  in stru-  4.  Joslyn- v.    Collinson,   26  III.   61; 

ment     on     which     the     complaint    is  Van    Doren    v.    Tjader,    i    Nev.   380; 

founded  is  not  a  promissory  note,  be-  Greene  v.  Dodge,  2  Ohio  430;  Garrett 

cause  it  was  not  payable  at  all  events,  v.  Butler,  2  Strobh.  L.  (S.  Car.)  193. 

If  neither    Henr:   Caruthers    nor  his  Compare  Henderson  v.  Booth,  11  Iowa 

wife  had   survived  till  the  first  day  of  212. 

April   succeeding   the   making  of  the  6.  Joslyn    v,    Collinson,   26   111.   6z; 

instrument,  nothing  would  ever  have  Leonard  v.  Sweetzer,  16  Ohio  i. 
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admitted  by  a  recital  in  the  instrument  that  it  was  given  "for 
value  received,"  there  is,  of  course,  no  occasion  to  allege  the  con- 
sideration for  which  it  was  given.*  And  this  is  especially  true 
when  the  instrument  is  set  out  or  a  copy  attached.*  Other  cases 
expressly  hold  that  even  though  the  words  "for  value  received" 
do  not  appear  in  the  instrument  sued  on,  no  allegation  of  con- 
sideration is  necessary,'  and  this  would  seem  to  be  the  rule  in 
most  jurisdictions.*  An  allegation  that  the  instrument  sued  on 
was  given  "for  value  received"  is  a  sufficient  allegation  of  a 
consideration.* 

Under  the  Statntee  of  Miisonri  a  note  is  not  negotiable  unless  it  con- 
tains the  words  "for  value  received,  negotiable  and  payable  with- 

1.  Priedman  v.  Johnson,  21  Minn,  contract.  It  may  be  presumed,  on  de- 
12;  Benson  v,  Couchman,  i  Code  Rep.  murrer,  that  it  was  done  for  a  legal 
(N.  Y.  Supreme  Ct.)  119;  Williams  v,  consideration,  under  the  general  pow- 
Edwards,  15  Tex.  41.  ers    common     to    such    corporations. 

Heeeisity  of  Proof.  —  If  the  plaintiff  Lindsley  ?/.  Simonds,  2  Abb.  Pr.  N.  S. 

unnecessarily  sets  out  the  consideration  (N.  Y.  Supreme  Ct.)  69. 

in  declaring  on  a  note  containing  the  For  Caah  Borrowed.  —  A   promissory 

words  **  for  value  received,"  he  need  note   expressed   to  be  given  for  cash 

not  prove  the  instrument  as  alleged,  borrowed  may  be  described  in  the  dec- 

Priedman  v,  Johnson,  21  Minn.  12.  laration  as  given  for  value  received. 

Von-negotiable   Initinunent.  —  In    de-  Thackaray  v.  Hanson,  i  Colo.  365. 

daring    on    a    promissory    note    not  Not  a  Yarianoe.  —  Where  the  instru- 

within  the  law  merchant,  the  consid-  ment  declared  on  is  alleged   to  have 

eration  must  be  averred,  although  it  been   given   for  value   received,  it   is 

contains    the    words    "for   value    re-  held  no  variance  if  an  instrument  intro- 

ceived."    Shee  v.  Megargee,  4  Phila.  duced  in  evidence  does  not  contain  the 

(Pa.)  7,  17  Leg.  Int.  (Pa.)  20.  words.     Bingham  v.  Calvert,  13  Ark. 

2.  Indiana.  —  Peiree  v.  Fielder,  3  399.  But  see  Saxton  «/.  Johnson,  10 
Ind.  App.  127.  Johns.  (N.  Y.)  418,  where  it  was  held 

Maine,  —  Bourne  v.  Ward,    51   Me.  that  under  the  declaration  in  that  case 

191.  the  words  *"  for  value  received  "  had 

Minnesota,  — Elmquist  v.  Markoe,  39  been  made  a  part  of  the  description  of 

Minn.  494,  following  Frank  v,  Irgens,  the  instrument,  and  so  had  caused  a 

27  Minn.  43.  variance. 

Missouri.  —  Harkness  v,  Jones,    71  And  it  is  no  variance  if  the  words 

Mo.  App.  289.  '*  for  value  received  **  are  contained  in 

New  York.  —  Meyer  v,  Hibsher,  47  the   instrument  sued  on,  but  are  not 

N.  Y.  265;    Walrad  v.  Petrie,  4  Wend,  alleged  in  the  declaration. 

(N.  Y.)  575;    Mt.  Morris  Bank  v.  Law-  Alabama.  —  M'Rae  v,  Raser,  9  Port, 

son,  7  Misc.  Rep.  (N.  Y.  City  Ct.)  228.  (Ala.)  122. 

Compare  Wheelright  v.  Moore,  i  Hall  Arkansas.  —  Matlock  v.  Purefoy,  18 

(N.  Y.)  201.  Ark.  492;    Hawkins  v.  Dean,  24  Ark. 

8.  Underbill  v,  Phillips,  lo  Hun  (N.  189. 

Y.)  591;    Withers   v.   Dearie    21    Leg.  ///t«^jj.  —  Crittenden   v.  French,  2] 

Int.  (Pa.)  300.  111.  600. 

^  St^  supra y  a.  Necessity  oj  Alleging.  Indiana. — Chapman    v.    Ellison,    7 

6.  Bingham  v.  Calvert,  13  Ark.  399;  Blackf.  (Ind.)  46. 

Thackaray    v.    Hanson,    i    Colo.    365;  South  Carolina.  —  Hubble  t/.  Fogar- 

Campbell     V.     Worman,     58     Minn,  tie,  3  Rich.  L.  (S.  Car.)  413. 

561;    Jerome  v.  Whitney,  7  Johns.  (N.  Compare  Rossiter  v.  Marsh,  4  Conn. 

Y.)32i;    Lindsley  v.  Simonds,  2  Abb.  196. 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  69.  Value  Beoeiyed  by  Drawer  or  Drawee.— 

A  Legal  Consideration.  —  An  allegation  A  bill  of  exchange  drawn  by  J.  S.  to 

that  a  business  corporation,  for  value  his  own  order,  value  received,  means 

received,  made  and  delivered  a  prom-  value  received  by  the  drawee;  and  if  it 

issory  note,  sufficiently  states  a  valid  is  alleged  in  the  declaration  to  be  for 
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out  defalcation ;  '*  therefore,  whenever  the  plaintiff  to  make  out  a 
cause  of  action  must  show  that  he  is  suing  on  a  negotiable  note, 
as  when  he  sues  as  indorsee,  he  must  allege  that  the  note  contains 
these  words.  * 

c.  Consideration  for  Transfer — indonement  —  In  an  action 

on  a  biJl  or  note  which  has  been  indorsed  to  the  holder,  no  con- 
sideration for  such  indorsement  need  be  alleged,*  but  where  the 
instrument  is  payable  in  property  the  consideration  should  be 
stated,'  and  where  the  action  is  on  an  irregular  indorsement  a 
statement  of  the  consideration  is  necessary.* 

Aasignment.  —  Where  the  instrument  sued  on  has  been  assigned 
and  not  indorsed,  the  consideration  for  the  assignment  should  be 
alleged.* 

d.  Variance.  —  When  the  consideration  for  the  instrument 
sued  on  is  alleged,  it  must  be  .stated  truly,  or  there  will  be  a 
material  variance,*  but  it  is  held  that  a  variance  as  to  matters  of 

▼aliie  received  by  the  said  J.  S.,  ic  |s.a         Compare  Bartlett  v.  Leathers,  84  Mc. 

variance.     Highmore  v.    Primrose,    5  241,  which  seems  to  imply  that  an  all e- 

M.  fi  S.  65.  gation   of  consideration  is  necessary, 

1.  Mo.  Rev.  Stat.  1889,  §  733;  Jaccard  but  the  allegation  in  that  case  was  held 
V.  Anderson,  32  Mo.  190;    Lindsay  v,  sufficient. 

Parsons,  34  Mo.  422;  Simmons  t^.  Belt,  8.  Byington    v,    Geddings,    2    Ohio 

35   Mo.   461;    Townsend   v.  Chas.  H.  227,  in  which  case  the  note  was  pay- 

Heer    Dry   Goods    Co.,   85    Mo.    503;  able  to   Knapp  or    bearer;   the  court 

Hart  7/.  Harrison  Wire  Co..  91  Mo.  414.  said:     "We  consider  the   promise   in 

Indoner  or  Aasignor.  —  If  the  plaintiff  the  note  as  made  not  only  to  Knapp, 

in  suing  an  indorser  fails  to  allege  that  but  to  the  person  to  whom  he  should 

the  note  contains  the  words  which  are  deliver  it;  "  therefore  a  consideration 

essential   to  negotiability,  he  fails  to  should  be  alleged  as  none  was  implied. 

sho^  that  the  defendant  is  liable  as  4.  Mclnnis  v,  Rabun,  i  Port.  (Ala.) 

indorser  and  show   only  a  liability  as  386;     Robertson    v.    Phillips,    i    Tex. 

assignor.       Taccard    v.   Anderson,    32  App.  Civ.  Cas.,  §  477;  Myers  v,  Crim. 

Mo.   190;    Lindsay  v.  Parsons,  34  Mo.  3  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

422;  Townsend  v,  Chas.  H.  Heer  Dry  194. 

Goods  Co.,  85  Mo.  503.  6.  Farris  v.  Wells,  68  Ga.  604;  Elliot 

2.  California.  —  McCann  v.  Lewis,  9  v.   Threlkeld,    16   B.  Mon.  (Ky.)  343; 
Cal.  246.  Krachts  v.   Obst,    14  Bush  (Ky.)  34, 

Illinois.  —  Robertson   v.    Hamet,    19  which   last  case   was  under  a  statute 

111.  161.  providing  that  '*  in  an  action  on  any 

Kentucky.  —  Dodge  v.  State  Bank,  2  assignment  of  a  writing  it   shall   be 

A.    K.   Marsh.  (Ky.)  614;    Krachts  v.  necessary  to  aver  the  consideration.'* 

Obst,  14  Bush  (Ky.)  34.  Ky.   Gen.   Stat.   1894,  §  475.     To  the 

Missouri. — Rubelman  v.  McNichol,  same  effect  see  Humphreys.  Hughes, 

13  Mo.  App.  584.  79  Ky.  487.     Contra^  Hanna  v.  Pegg,  I 

New  York.  —  Oishei  v.  Craven,  24  N.  Blackf.  (Ind.)  180. 

Y.  Civ.  Pro.   Rep.  (Buffalo  Super.  Ct.)  6.  Brewster  v.  Dana,  i  Root  (Conn.) 

301;  Benson  v.  Couchman,  i  Code  Rep.  266;  Colt  v.  Root.  17  Mass.  229;  Lans- 

(N.  Y.  Supreme  Ct.)  119.     C^«/ra,  as  to  ing   v.  M'Killip.    3   Cai.   (N.  Y.)  286; 

irregular  indorsement,  Myers  v.  Crim,  Jerome  v.   Whitney,   7  Johns.  (N.  Y.) 

3   How.    Pr.    N.   S.   (N.   Y.   Supreme  321;    Cunningham   v.  Shaw,  7  Pa.  St. 

Ct.)  194.  401;  Garrett  v.  Butler,  2  Strobh.  L.  (S, 

North  Carolina.  —  Clayton  v.  Jones,  Car.)  193. 

68  N.  Car.  497.  Goniideration  Unneoemarily  Set  Out.  — 

Ohio.  —  Dumont  v.    Williamson,    18  If  the  plaintiff  unnecessarily  sets  out  a 

Ohio  St.  515.  consideration,  or  sets  it  out  with  un- 

South    Carolina.  —  Charleston   Bank  necessary  particularity,  he  must  prove 

V,  Chambers,  11  Rich.  L.  (S.  Car.)  657.  it  as  alleged.    Jerome  v.  Whitney,  7 
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time  connected  with  the  consideration  is  not  fatal.* 

6.  DeBcription  of  Instrument  —  a.  Sufficiency  of  Description 
IN  General  —  (i)  True  Description  Necessary,  —  A  declaration 
or  complaint  on  a  negotiable  instrument  should  contain  a  true 
description  thereof,*  but  substantial  accuracy  of  description  is  suffi- 

Johns.  (N.  Y.)  321.  Contray  Priedman  though  a  petition  which  gave  merely  a 
V,  Johnson,  21  Minn.  12.  conversational  description  of  the  note 
Two  CoiiBlderations.  —  If  two  consid-  in  suit  might  be  good  on  general  de- 
erations  are  alleged  as  the  foundation  murrer,  yet  it  would  not  be  sufficient 
for  the  promise  contained  in  a  note  if  specially  excepted  to. 
sued  on,  they  must  both  be  proved,  or  Amendment  of  Description.  —  The  de- 
there  will  be  a  fatal  variance.  Lans-  scription  of  the  note  in  suit  may  be 
ing  V.  M'KilHp,  3  Cai.  (N.  Y.)  286;  amended  to  conform  to  the  facts,  pro- 
Garrett  v,  Butler,  2  Strobh.  L.  (S.  Car.)  vided  the  amendment  does  not  change 
193.  the  cause  of  action.     Drake  v.  Found 

1.  Nesbit  V.  Bradford,  6  Ala.  746;  Treasure  Min.  Co.,  53  Fed.  Rep.  474. 
Brown  -u.  Pickard,  4  Utah  292.  And  see  Princeton  First  Nat.  Bank  v. 

Time  of  Beliyery  of  Consideration. —  Cash,  (Ky.   1898)  44  S.  W.  Rep.  381; 

Where  the  complaint  in  an  action  on  a  Farmers'  Bank  v.  Saling,  (Oregon  1898) 

note  alleges  the  consideration  to  have  54  Pac.  Rep.  190. 

been  the  delivery  of  goods  to  the  de-  A  petition  on  an  altered  instrument 

fendant  at  the  time  the  note  was  exe-  may  be  amended  so  as  to  permit  a  re- 

cuted,   there  is    no  variance   if   it   is  covery  on   the  original  consideration, 

shown  that    the   goods   were  actually  State  Sav.  Bank  v,  Shaffer,  9  Neb.  i; 

delivered  before  the  execution  of  the  Matteson  v,  Ellsworth,  33  Wis.  488. 

note.     Brown  v,  Pickard,  4  Utah  292.  Secovery  on  the  Money   Counts.  —  It 

Time  of  IPorbearanoe.  —  In  an  action  was  held  in  Henckley  v,  Hendrickson, 

on  a  guaranty  of  a  bill  of  exchange,  5  McLean  (U.  S.)  170,  that  the  plaintiff 

where  the  guaranty  is  given  in  consid-  might   recover  on  the   money  counts 

eration  of  a  forbearance,  there   is  no  contained  in  his  declaration,  where  the 

material  variance  if  the  time  of  for-  description  of  the  note  sued  on  was  in- 

bearance  as  alleged  and  as  proved  do  sufficient.     So  also  in  Jordan  v.  Ford, 

not  exactly    agree.     Nesbit   v.   Brad-  7  Ark.  416. 

ford,  6  Ala.  746.  When    Action    Not  on  Instrument.  — 

2,  Catlin  v.  Gilders,  3  Ala.  536;  Jor-  When  a  surety  sues  his  principal  to 
dan  V,  Ford,  7  Ark.  416;  Perkins  v,  recover  the  amounts  he  has  been  com- 
Cushman,  44  Me.  484;  Mechanics'  pelled  to  pay  by  reason  of  the  princi- 
Bank  v.  Donnell,  35  Mo.  373;  Church  pal's  failure  to  take  up  the  note,  no 
w.  Feterow,  2  P.  &  W.  (Pa.)  301;  Mor-  description  of  the  note  is  necessary, 
ris  V,  Fort,  2  McCord  L.  (S.  Car.)  397;  when  the  action  is  not  on  the  note,  but 
Bledsoe  v.  Wills,  22  Tex.  650.  on    the    money   counts.     Cameron    ». 

What  Is  Matter  of  Description. —  Warbritton,  9  Ind.  351. 
Where  the  petition  alleged  that  the  Alteration  of  Instrument.  —  A  note 
note  was  made  and  delivered  to  peti-  which  has  been  altered  by  consent  of 
tioners  '*  for  the  use  and  benefit  of  E  the  parties  may  be  declared  on  by  set- 
W.,"  and  the  note  offered  in  evidence  ting  out  a  copy  of  it  as  altered,  without 
was,  *'  I  promise  to  pay  to  E.  W.  five  showing  how  it  was  originally  written, 
hundred  dollars,"  etc.,  it  was  held  that  Hall  v.  Foster,  114  Mass.  18. 
the  portion  of  the  petition  which  stated  And  in  an  action  on  a  note  which 
that  the  note  was  made  and  delivered  has  been  altered  since  its  delivery,  if 
for  the  use  and  benefit  of  E.  W.  was  its  original  tenor  is  apparent  on  in- 
not  intended  as  part  of  the  description  spection,  it  is  sufficient  to  declare  upon 
of  the  note,  but  was  an  averment  of  a  it  in  the  usual  form;  and,  upon  show- 
fact  dehors  the  note,  and  could  there-  ing  that  the  alteration  is  a  mere  spoli- 
fore  be  properly  regarded  as  a  descrip-  ation,  there  is  no  variance  between  the 
tive  allegation  with  which  the  note  allegations  and  the  proof.  Drum  v, 
must  correspond.  Dibrell  v.  Ireland,  Drum,  133  Mass.  566. 
I  Tex.  App.  Civ.  Cas.,  §  300  But  when   the  holder  of  the  instru* 

On  General  Bemorrer.  —  In  Bledsoe  v.  ment  admits  that  a  material  alteration 

Wills,  22  Tex.  650,  it  was  held  that  al-  has  been  made  since  its  delivery,  ho 

486  Volume  XIV. 


Dadmtioii         NEGO  TIABLE  INS  TR  UMENTS.    and  Oompuint* 

dent.  *  When  the  instrument  sued  on  is  made  part  of  the  petition, 
or  a  copy  is  annexed,  the  variance  between  the  instrument  intro- 
duced in  evidence  and  the  one  described  in  plaintiff's  pleading  is 
immaterial.* 

must  allege  every   fact   necessary   to  the  trial,  and  can  have  nothing  to  do 

show   his    right    of   recovery    on    the  with  a  motion  to  continue  the  cause, 

altered  instrument.    Anderson  v.  Hale,  Boyle  v.  Carter,  24  III.  51. 

7  Ky.  L.  Rep.  836.  Defendant     Milled     or     SnrpriMd.  — 

1,  Alabama.  —  M'Rae    v,    Raser,     9  Where  the  defendant  is  neither  misled 

Port.  (Ala.)  122.  nor  surprised  by  the  difference  between 

Florida, —H^TTtW    v.    Durrance,    9  the  instrument  declared  on  and  the  one 

Fla.  490.  produced  in  evidence,  the  variance  be- 

Illinois.  —  Crittenden  v,  French,   21  tween  the  two  is  not  fatal.     Wiebusch 

111.  600;  Teeter  v.  Poe,  48  111.  App.  158.  v.  Taylor,  64  Tex.  53.    And  see  Salmon 

Maim.  —  Collins    v.    Bradbury,    64  Falls  Bank  v.  Leyser,  116  Mo.  51. 

Me.  37.  Aider  by  Yerdiot. —  Inaccuracy  in  a 

Mississippi.  —  Hughes  v.  Grand  Gulf  description  of  a  note  may  be  cured  by 

Bank,  2  Stned.  &.  M.  (Miss.)  115.  evidence,  and  such  a  variance  Is  im* 

N^w  York.  —  Herrick  v.   Bennett,  8  material  and  amendable  after  verdict. 

Johns.  (N.  Y.)  374.  Clark  v.  Trueblood,  16  Ind.  App.  lOo; 

Texas.  —  Wiebusch    v.    Taylor.     64  Long  v.  Campbell,  37  W.  Va.  665. 

Tex.  53;    McCeiland  v.  Smith,  3  Tex.  In  Lauman  v.  Nichols,  19  Iowa  161, 

210.     From  the  report  of  this  case  no  it  was  held  that  after  a  verdict  it  would 

variance  at  all  can  be  discovered.  be  presumed  that  a  deposition  in  which 

Instnunent   in    Writing.  —  Where    a  the  note  referred  to  was  set  out  by  a 

petition  in  an  action  on  county  war-  copy  different  from  the  note  set  out  in 

rants  does  not  declare  upon  them  as  the  petition,  intended  to  refer  to  the 

instruments  in  writing,  the  defendant  same  instrument,  and  that  the  appel- 

may  demur  if  the  petition  shows  that  late  court  might  also  presume  proper 

the  action  was  barred  by  the  statute  of  evidence  had  been  introduced  to  show 

limitations  applying  to  contracts  not  in  the  identity  of  the  instrument, 

writing.     Keller  v.  Hicks,  22  Cal.  462.  2.  Indiana.  —  Kunkler  v.  Turnting, 

Drawee  of  Chedk.  —  An  allegation  that  lo  Ind.  418. 

a  check  was  drawn  upon  the  **  First  Iowa.  —  Walker  v.   Ayres,    i   Morr. 

National  Bank  of  Lafayette,  Indiana,"  (Iowa)  200;  Madera  v.  Jones,  i  Morr. 

is  supported  by  a  check  drawn  on  the  (Iowa)    204;     Carothers  v.    Green,    i 

'*  First  National   Bank  "and  bearing  Morr.  (Iowa)  420. 

date  at  **  Lafayette,  Indiana."     Culver  Louisiana. — Weyman    v.    Cater,    13 

V.  Marks,  122  Ind.  554.  La.  492;  Rio  v.  Gordon,   14  La.   418; 

Witneiied    Notes.  —  Under    statutes  Matthews  v,  Williams,  25  La.  Ann.  585; 

providing  a  different  period  of  limita-  Tenney  v.   Russell,   i  Rob.  (La.)  449; 

tion    for    witnessed    notes,    it    is   not  Ditto  v.  Barton,  6  Martin  N.  S.  (La.) 

necessary  in  an  action  on  such  a  note  127. 

to  allege  that  it  is  witnessed.     Ware  v,  Ohio.  —  Brainard    v.     Rittberger,    4 

Webb,  32  Me.  41;    Bra^g  v.  Fletcher,  Ohio  Dec.  (Reprint)  432,  2  Cleve.  L. 

20  Vt.  351.    But  see  Whitlock  v.  Castro,  Rep.  154. 

22  Tex.  io8.  Texas.  —  Dewees  v.  Lockhart,  i  Tex. 

Speoifio  Exception    Keoeeiary.  — "  We  535;     Sherwood   v.    La  Salle  County, 

think  the  allegations  were  sufficient  to  (Tex.  Civ.  App.   1894)  26  S.  W.  Rep. 

admit  the  note  in  evidence.     If  the  pe-  650. 

tition  was  deemed  defective,  it  should  Action  on  Many  Warrants.  —  In  Sher- 
have  been  excepted  to,  and,  appellants  wood  v.  La  Salle  County,  (Tex.  Civ. 
having  failed  to  point  out  defects  in  it  App.  1894)  26  S.  W.  Rep.  650.  it  was 
by  exception,  no  advantage  of  the  sup.  held  unnecessary  to  describe  in  full 
posed  defects  could  be  taken  by  object-  each  of  a  large  number  of  county  war- 
ing to  testimony."  Davie  v.  Griffith,  rants  which  were  sued  upon  in  one 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  action,  where  there  was  an  exhibit  at- 
390.  tached   to    the   petition    showing    the 

Motion  for  Continuance.  —  Whether  the  essential  qualities  as  to  each  warrant, 

note  is  correctly  described  or  not,  is  a  Bill  of  Particolars.  —  A  variance   be- 

question  of  fact  to  be  brought  out  on  tween  the  instrument  offered  in  evi- 
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(2)  Nature  of  Instrument  —  FromiiMry  Note.  —  When  a  petition 
or  declaration  describes  the  instrument  sued  on  as  a  promissory 
note,  it  is  not  a  material  variance  if  the  instrument  produced  in 
evidence  does  not  strictly  and  technically  comply  with  the 
description.^ 

dence  and   the   bill  of  particulars  at-  declaration  on  a  note  describing  it  as 

tached  to  the  declaration  is  immaterial,  a  promissory  note,  and  one  introduced 

if  the  instrument  is  correctly  described  in  evidence  which  is  negotiable,  as  all 

in  the  declaration.     Hughes  v.  Grand  negotiable  notes  are  promissory. 

Gulf  Bank,  2  Smed.  &  M.  (Miss.)  115.  Coniideratlon  Ezpreised.  —  An  instru- 

1.  Colorado.  —  Bishop    v.   Griffith,   4  ment  in  the  ordinary  form  of  a  promis- 

Colo.  68.  sory  note,   except   that   it  contains  a 

Missouri.  —  Beach  z/.  Curie,  15  Mo.  clause  expressing  the  consideration,  as 

105.  for  the  use  of  a  horse-car  panel  for  ad- 

New   York,  —  Sanders    v.    Bacon,   8  vertising  purposes,  may  be  declared  on 

Johns.  (N.  Y.)485;  Fairchild  v.  Ogdens-  as  '*  an  instrument  for  the  payment  of 

burgh,    etc.,    R.    Co.,    15   N.    Y.   337;  money   only,*'   within    section   534  of 

Chase  V.  Behrman,  10  Daly  (N.  Y.)  344,  the   N.    Y.   Code  of  Civil    Procedure, 

I    N.   Y.   City   Ct.   352;    Beaudrias  v,  since  it  is  in  fact  a  promissory  note. 

Walch,  (Supreme  Ct.)  17  N.  Y.  Supp.  Chase  v.  Behrman,  10  Daly(N.  Y.)  344, 

716,  where  it  was  held  that  the  instru-  i  N.  Y.  City  Ct.  352. 

ment  sued  on  need  not  be  named.  IndonemBnt  Showing  Gonsideration. — 

South   Carolina.  —  Dowie  v.  Joyner,  Where  A  gave  to  B  a  promissory  note 

25  S.  Car.  123.                               "  payable  to  B  or  order,  and  at  the  same 

Texas.  —  Hamilton    v.  Black,  Dall.  time  made  an  indorsement  on  the  note 

(Tex.)  586.  that  it  was  to  be  delivered  to  B  in  con- 

Compare  Covington  First  Nat.  Bank  sideration  of  a  judgment  against  C  to 

V.  Gaines,  87  Ky.  597.  be  assigned  to  A  by  B,  it  was  held  that 

Ihraft  by  One  Corporate  Officer  on  An-  the  note  was  a  promissory  note  within 
other.  —  It  was  held  in  Fairchild  v.  the  statute,  and  might  be  declared  on 
Ogdensburgh,  etc.,  R.  Co.,  15  N.  Y.  as  such,  notwithstanding  the  indorse- 
337,  that  in  an  action  by  the  payee  of  a  ment,  which  was  merely  to  show  the 
draft  drawn  by  the  president  of  a  cor-  consideration.  Sanders  v.  Bacon,  8 
poration  on  its  treasurer,  for  the  pay-  Johns.  (N.  Y.)  485. 
men  I  of  the  corporation's  indebtedness  Hisnomer  Not  Constitnting  Yarianoe.  — 
to  the  payee,  the  complaint  might  be  It  was  held  in  Bishop  z'.  Griffith,  4  Colo, 
framed  as  on  a  promissory  note  of  the  68,  that  although  an  instrument  con- 
corporation,  taining    the   following   clause:    **  For 

Agreement  to  Remit  Cash  and  Kotee.  —  reasons  well  known  between  the  par- 

In  Dowie  v.  Joyner,  25  S.  Car.   123.  it  ties,  this  note  is  not  negotiable,"  was 

was  held  that  under  a  complaint  de-  improperly  described  as  *' a  promissory 

daring    on    an    instrument    called    a  note,"  yet  it  was  nevertheless  admis- 

promissory  note,  the  plaintiff  could  in-  sible  in  evidence  under  a  declaration 

troduce  in  evidence  a  contract  in  the  so  describing  it. 

form  of  a  note,  by  which  the  defendant  Agreement     or     Covenant.  —  If     the 

agreed  to  remit  to  the  payee  all  notes  pleader  misname  the  instrument  sued 

taken  and  all  cash  collected  in  the  sale  on,  calling  it  a  note  instead  of  a  cove- 

of  certain  fertilizers.  nant  or  agreement,   the  variance  will 

**Kote    or    Writing     Obligatory."—  not  be  fatal.     Smith  v.  Webb,   16  111. 

Where  the  petition  called  the  instru-  105. 

ment  sued  on  a  "  promissory  note  or  Forged  Indorsement.  —  In    an  action 

writing  obligatory,"  it  was  held  that  for  the  price  of  a  promissory  note  sold 

such     description     was    sufficient    as  and  delivered,  the  note  may  be  properly 

against  an  objection  that  the  petition  described  as  a '*  negotiable  promissory 

should  have  declared  either  on  the  one  note,"    though    the    payee's   indorse- 

or  the  other.     Hamilton  z^.  Black,  Dall.  ment   is  forged,    if,    notwithstanding- 

(Tex.)  586.  the  forgery,  the  maker  is  liable.     Beal 

Promissory  and  negotiable  Notes.  —  It  ?/.  Roberts,  113  Mass.  525. 

was  held  in  Beach  v.  Curie,  15  Mo.  105,  Agreement  as  to  Credits.  —  In  Hyer  v. 

that  there  was  no  variance  between  a  Norton,  26  Ind.  269,  it  was  held  that  a 
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Von-nagotlable  Inatnunent.  —  Where  a  declaration  or  complaint 
describes  the  instrument  sued  on  as  negotiable,  it  is  not  a  fatal 
variance  if  the  note  introduced  in  evidence  is  not  negotiable.* 

BmM  Inatnunent.  —  There  is,  however,  a  fatal  variance  between  a 
declaration  on  a  promissory  note  and  a  sealed  instrument  intro- 
duced in  evidence.' 

Payable  on  a  Contingenej.  —  It  has  been  held  that  a  plaintiff  might 
declare  upon  a  note  jpayable  upon  a  contingency,  in  the  same 
manner  as  upon  a  note  strictly  negotiable.' 

complaint  insufficiently  described  the  was  under  seal,  although  the  petition 

instrument  sued  on,  although  a  copy  called  it  a  promissory  note, 

was  attached,   where  no  mention  was  Paper  Writing.  —  In  Oldham  i/.  Hunt, 

made  of   a  condition  annexed  to  the  4  Humph.  (Tenn.)  332,  it  was  held  that 

note  that  credits  should  be  allowed  of  a  declaration  might  properly  describe 

one-half  the  amount  of  the  liability  of  an  instrument  as  a  paper  writing,  and 

a    partnership   existing    between    the  set  it  forth  where  it  was  executed  by 

maker  and  payee.  two  persons,  one  of  whom  attached  his 

Payable  on  a  Day  Certain.  —  Where  the  seal  and  the  other  did  not,  so  that  as  to 

declaration  treats  the  paper  sued  upon  one  it  was  a  promissory  note,  and  as  to 

as  a  promissory  note,  but  it  is  shown  the  other  a  bill  single, 

not  to  be  such,  the  variance  is  fatal  Sealed    Note.  —  A     promissory'  note 

where  the  declaration  is  not  adapted  to  with   a  seal   is  a  bill  obligatory,  and 

the  case  of  any  other  special  contract,  should  be  declared  on  as  such.     Hig- 

as  when  it  is  not   payable  on  a  day  gins  z/.  Bogan,  4Harr.  (DeI.)33o.     And 

certain.     In  this  case,  however,  the  in-  in  Duncan  if.  McAfee,  3  111.  559,  it  was 

strument  was  payable  **  on  or  before  "  held   that  such   an  instrument  might 

a  certain  date,  and  it  was  held  that  it  properly  be  described  as  a  bond, 

was  a  promissory   note.     Mattison   v.  Instrument     Sealed    and     Conolnding 

Marks,  31  Mich.  421.  ''Witneei  Our  Hands." —Where  an  in. 

1.  Pleasant  Hill  Bank  v.   Wills,    79  strument  in  the  form  of  a  promissory 

Mo.  275;  Odiorne  v.  Odiorne,  5  N.  H.  note  concluded  with  the  words,  "wii- 

315;    Downing  v.  Backenstoes,  3  Cai.  ness  our  hands."  but  scrolls  by  way  of 

(N.  Y.)  137.  seals  were  attached  to  the  signatures, 

Valoe  Eeoeived.  —  *' There  is  no  doubt  it  was  held  that  this  instrument  was 
that  the  acknowledgment  of  value  re-  properly  described  in  the  declaration 
ceived,  in  a  note  not  negotiable,  is  as  a  promissory  note.  Peasley  v. 
prima  facie  evidence  of  a  considera-  Boatwnght,  2  Leigh  (Va.)  195. 
tion.  Jerome  r.  Whitney,  7  Johns.  (N.  8.  Odiorne  v,  Odiorne,  5  N.  H.  315. 
Y.)  321.  This  being  the  case,  we  do  But  in  Union  Turnpike  Road  Co.  v, 
not  perceive  any  sound  reason  why  a  Jenkins,  Col.  &  C.  Cas.  (N.  Y.)  264,  it 
declaration  upon  such  a  note  should  not  was  held  that  such  a  note  must  be  de- 
be  framed  in  the  same  manner  as  .a  clared  on  as  a  special  agreement.  And 
declaration  upon  a  negotiable  note."  in  Shelton  v.  Bruce,  9  Yerg.  (Tenn.)  24, 
Odiorne  v.  Odiorne,  5  N.  H.  315.  this  method  of  declaring  was  held  sufl5- 

8.  Reed  v,  Scott,  30  Ala.  640;  Mc-  cient  where  the  instrument  was  set 
Crummen  v.  Campbell,  82  Ala.  566;  out,  the  court  saying:  '*  The  instru- 
Phillips  v,  Americus  Guano  Co.,  no  ment  declared  on  is  called  in  the  dec- 
Ala.  521;  Hooker  v,  Gallagher,  6  Fla.  laration  a  promissory  note  or  wriiing 
351;  Heifer  v.  Alden,  3  Minn.  332;  obligatorv,  which,  it  is  contended,  is  a 
Pierce  v.  Lacy,  23  Miss.  193.  And  see  fatal  variance,  as  it  is  neither.  It  is 
StuU  v.  Wilcox,  2  Ohio  St.  569,  where  true,  this  is  not  a  promissory  note  or 
an  unsealed  note  was  held  inadmissi-  writing  obligatory,  but  we  think  it 
ble  under  an  allegation  describing  it  makes  no  difference  by  what  name 
as  a  *'  writint^  obligatory."  a  written  contract  may  be  called,  if  it  be 

Safllcient  Allegation  as  to  Sealing.  —  In  set  forth  correctly  in  the  declaration; 

Conner  v,  Autrey,   18  Tex.  427,  it  war.  which  is  done  in  this  case." 

held  that  an  allegation  that  the  note  in  Conditional    Note.  —  It    was    held   in 

suit  was  signed  **  R.   Autrey  (Seal),"  Whitaker  v.  Smith,  4  Pick.  (Mass.)  83, 

was  a  sufficient  allegation  that  the  note  that  a  declaration  in  an  action  on  a 
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Duebiu.  —  A  duebill  may  be  described  as  a  promissory  note.* 
An  Initnunent  Payable  in  Spooiflo  ArtidM  may  be  declared  on  as  a 
promissory  note.' 

(3)  Legal  Effect.  —  The  description  of  a  negotiable  instrument 
according  to  its  legal  effect  is  sufficient.* 

(4)  Letters^  Numbers  Devices^  and  Credits.  —  In  describing 
a  negotiable  instrument  in  an  action  thereon,  it  is  not  necessary 
to  set  out  or  notice  letters,  numbers,  or  devices  which  do  not 
affect  its  legal  import.* 

note  conditioned  to  be  void  on  a  cer-  Missouri,  —  Bateson  v,  Clark,  37  Mo. 

tain  contingency  should  set  out  such  31. 

condition.  New  York,  —  Nourny  v.  Dubosty»  12 

1.  McDonald  v.  Yeager,  42  Ind.  388;  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  128. 

Russell  V.  Whipple,  2  Cow.  (N.  Y.)  536.  South  Carolina,  —  Morris   v.  Fort,  2 

Compare  McKinney  v,  Harter,  7  Blackf.  McCord  L.  (S.  Car.)  397. 

(Incl.)  385.  Texas,  —  Dewees  v,  Lockhart,  i  Tex. 

8.  Pcddicord  v,  Whittam,  9  Iowa  471 ;  535. 

Brooks  V.  Page,  i  D.  Chip.  (Vt.)  340.  Wisconsin,  —  Dart    v,    Sherwood,   7 

Contra.  —  Gains  v.  Kendrick,  2  Mill  Wis.  523. 

iS,  Car.)  339;  Norton  v.  Allen,  3  A.  K.  liability  of  Othon.  — It  was  held  in 

Marsh.  (Ky.)  284.     In  this  case  it  was  Berthe  v.  Biggs,  i  How.  (Miss.)  1^5, 

held  that  a  note   for  the  payment  of  that  it  was  sufficient  to  describe  the  in- 

tobacco  at  a   fixed   rate,   though    not  strument  sued  on  according  to  its  legal 

sealed,  was  a  specialty,  under  the  Ken-  effect,  and  that  if  the  liability  of  others 

tucky  Act  of   181 1,   and   must  be  de-  than  the  defendant  was  set  out.  such 

clared  on  as  such.  allegations  might  be  rejected  as  sur- 

And  see  Neale  v.  Fowler,  31  Md.  155,  plusage. 
where  it  was  held  that  an  instrument  Legal  Effect  Statod.  —  **  In  some  cases 
containing  an  agreement  by  the  de-  it  has  been  held  absolutely  necessary 
fendant  to  ship  and  consign  to  the  to  depart  from  the  terms  of  the  con- 
plaintiff  certain  grain,  to  be  sold  on  tract,  and  a  party  has  been  defeated  on 
commission,  and  the  proceeds  to  be  ap-  the  ground  of  variance,  when  he  has 
plied  to  the  payment  of  certain  debts  used  the  precise  words  of  the  contract, 
of  the  defendant  to  the  plaintiff,  was  but  misstated  its  legal  operation." 
not  admissible  under  a  declaration  de-  Crittenden  v.  French,  21  111.  598. 
scribing  the  instrument  as  an  obliga-  Deeeribed  Sabstantially  or  8et  Out. — 
tion  to  pay  a  certain  sum  on  demand.  Where  the  instrument  in  suit  is  de- 
Order  Payable  in  Notes.  —  In  Breckin-  scribed  according  to  its  legal  effect  it  is 
ridge  V,  Rolls,  4  T.  B.  Mon.  (Ky.)  533,  sufficient  if  it  is  described  substantially, 
it  was  held  that  an  order  payable  in  and  if  the  instrument  set  out  imposes 
certain  notes  was  improperly  described  no  greater  liability  on  the  defendant 
as  a  bill  of  exchange.  than  the  one  introduced  in  evidence; 

8.  Alabama,  —  Johnson   v,   Johnson,  but  if  it  is  set  out  in  heec  verba^  the 

Minor  (Ala.)  263;    M'Rae  v,  Raser,  9  omission  or  substitution  of  a  word  will 

Port.  (Ala.)  122.  be  fatal,  although  it  does  not  affect  the 

Arkansas,  —  Matlock  v,  Purefoy,  18  substance  of  the  contract.     M'Rae  v. 

Ark.  492.  Raser,  9  Port.  (Ala.)  122. 

Colorado,  —  Thackaray  v,  Hanson,  I  Legal  Effect  Need  Not  Be  Stated.  —  It 

Colo.  367;  Bishop  V.  Griffith,  4  Colo.  68.  was  held  in  Commercial  Bank  v.  Nor- 

ConnecHcut, — Sherman   v.  Globe,  4  ton,  I  Hill  (N.  Y.)  504,  that  the  legal 

Conn.  246.  effect  of  the  instrument  sued  on  need 

Florida,  —  Harrell    v,    Durrance,    9  not  be  given.     In  that  case  a  copy  was 

Fla.  490.  filed  with  the  declaration  on  the  gen- 

Illinois,  —  Sappington  v.  Pulliam,  4  eral  count. 

111.  385;  Crittenden  v,  French,  21  III.  4.  Carey  v,  Greene,  7  Ga.  79,  which 

599;    Archer   v.   Claflin,    31    111.    306;  was  an  action  on  banknotes;  Knight 

Mumford  v,  Tolman,  157  III.  258.  v.  Fox,  i  Morr.  (Iowa)  305,  which  was 

Mississippi,  —  Berthe    v.     Biggs,     I  an  action   on   a  bill   of   exchange,   to 

How.  (Miss.)  195.  which  was  attached  a  stamp,  apparently 
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Cndlu.  —  In  suing  on  a  promissory  note,  the  declaration  need 
not  set  out  the  credits  which  are  indorsed  on  such  note.^ 

(5)  Memoranda,  —  Memoranda  indorsed  on  a  negotiable  instru- 
ment need  not  be  noticed  in  describing  such  instrument  in  a 
petition  declaring  on  it.' 

(6)  Namiftg  Payee.  —  In  actions  on  negotiable  instruments  by 
another  person  than  the  payee,  the  payee  of  such  instrument 
should 'be  named,  as  that  is  an  essential  part  of  the  description  of 
the  instrument,'  but  if  such  payee  is  described  in  the  same  way 
he  is  described  in  the  instrument  itself,  the  description  is  sufficient.* 

(7)  Instrument  in  Foreign  Language.  —  It  seems  that  on  a 
negotiable  instrument  written  in  a  foreign  language,  a  declaration 

a  revenue  stamp  of  Che  foreign  roun-  Bedtala  aa  to  Dead.  —  In   Halfin  v. 

try  in  which  the  bill  was  executed,  and  Winkleman,  83  Tex.   165,  it  was  held 

it  was  held  that  it  need  not  be  noticed  that  a  petition  was  sufficient  which  in 

in  describing  the  bill.  describing  the  note  sued  on,  made  mis- 

1.  Hendrie   v.  Rippey,   9  Iowa  351;  takes  as  to  the  pages  on  which  a  deed 

Watts  V,   Overslreet,  78  Tex.   571,  in  recited  therein  was  recorded, 

which  case  the  credits  had  been  erased.  Collateral    Contraot.  —  A    promissory 

and  it  was  held  that  there  was  no  vari-  note,  having  a  memorandum  indorsed 

ance,  although  the  petition  took  no  no-  thereon  that  it  is  made  in  accordance 

tice  of  such  credits.  with   and   subject  to  the   terms  of  a 

Dedaotion  for  Frdght.  —  In  an  action  certain  letter,  does  not  constitute  the 

by  petition  and  summons  on  a  note  for  whole  of  the  contract  between  the  par- 

the  payment  of  money,  but  subject  to  ties  thereto.     The  letter  referred  to  is 

a  deduction  for  freight,  it  was  held  that  an  integral  part  of  such  contract,  and 

no  averment  as  to  such  deduction  was  its  contents  must  be  alleged  and  proved 

essential.     Kalfus  v.  Watts,  Litt.   Sel.  In  order  to   recover    upon    the    note. 

Cas.  (iCy.)  197.  Solomon  Solar  Salt  Co.  v.   Barber,  58 

8.  Archer    v.    Claflin,    31    111.    306;  Kan.  419. 

Blackstone  Nat.  Bank  v.  Lane,  80  Me.  8.  White  v.  Joy,  13  N.  Y.  83,  reversing 

165;  Rich  V.  Boyce,  39  Md.  314;  Smal-  11  How.  Pr.  (N.  Y.  Supreme  Ct.)  36; 

ley  V,  Bristol,   I   Mich.   153;  Halfin  v.  Cherry  v.  Fergeson,  2  NicMull.  L.  (S. 

Winkleman,   83  Tex.   165;    Kennon  v.  Car.)  15.     But  see  Chicago  First  Nat. 

Bailey,  (Tex.  Civ.  App.  1896)  37  S.  W.  Bank  v.  Northwestern  Nat.  Bank,  152 

Rep.  776.  III.   296.     See  also  7.  d.  Averment  as  to 

"Without  Defitlcatioii  or  Diieomit.*' —  Payee, 

The  words  **  without  defalcation  or  dis-  Cored  by  Answer.  —  A  complaint  on  a 

count"  indorsed  on  a  promissorv  note  note,  not  referring  to  a  payee,  is  bad 

need  not  be  mentioned  in  declaring  on  on  demurrer,  but  if  defendant's  answer 

such  instrument.     Archer  v.  Claflin,  31  admits  it  to  be  a  promissory  note  and 

III.  306.  objects  only  to  plaintiff's  title,  the  de- 

" Kon-traasferable."  —  In    Kennon    v.  feet  is  waived.     Whiter.  Joy,  13  N.  Y. 

Bailey,  (Tex.  Civ.  App.  1896)  37  S.  W.  83,  reversing   11   How.  Pr.  (N.  Y.  Su- 

Rep.   776,  it  was  held  that  a  petition  premeCt.)36. 

was  sufficient  which  in  describing  the  4.  Reynolds  v.   Roth,   61  Ark.  317; 
notes  sued  on,  omitted  the  word     non-  Root  v.  Henry,  6  Mass.  504;  Edmund- 
transferable  "    written   on    such   note,  son  v,  Yates,  25  Tex.  373;  Montpelier 
but  in  this  case  the  notes  were  attached  Bank  v,  Russell,  27  Vt.  719. 
to  the  petition  as  exhibits.  By  a  Partnership.  —  Where  an  instru- 

CoUateral  Seonrlty.  —  It  is  not  a  vari-  ment  is  payable  to  a  partnership,  in  an 

ance,  in  an  action  on  a  promissory  note,  action  thereon  by  a  subsequent  holder 

that  the  declaration  does  not  mention  it  is  not  necessary,  in  describing  the 

a  memorandum   on  the  note,  stating  instrument,  to  set  out  the  names  of  the 

that  it  was  held  as  collateral  security,  partners,  but  it  is  sufficient  to  describe 

Blackstone  Nat.  Bank  v.  Lane,  80  Me.  them    by    the    firm    name.      Root    v. 

165.     See  also  Rich  v,  Boyce,  39  Md.  Henry,  6  Mass.  504;    Edmundson  v. 

314.  Yates,  25  Tex.  373. 
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will  be  sufficient  which  gives  a  translation,  or  declares  upon  it  as 
though  executed  in  English.* 

(8)  Order,  Bearer,  etc.  —  It  is  not  essential  in  declaring  on  a 
negotiable  instrument  to  include  the  words  "or  order"  or  "or 
bearer,"  though  such  words  appear  in  the  instrument  itself.* 
But  when  the  suit  is  by  an  indorsee  it  seems  that  there  should  be 
an  averment  that  the  instrument  is  payable  "to  order**  or  "to 
bearer,'*  "because  without  this  allegation  it  is  not  clear  that  the 
note  is  negotiable,  and  if  it  be  not  negotiable  the  plaintiff  has 
no  right."'  It  is  not  a  material  variance  to  allege  that  the 
instrument  sued  on  is  payable  to  the  payee  "or  order,*'  though 
these  words  are  not  on  such  instrument,  where  the  description 
is  according  to  the  legal  effect  only.* 

(9)  Manner  of  Payment.  —  In  an  action  on  an  instrument  for  a 
certain  sum  payable  in  a  special  manner,  the  manner  of  payment 
need  not  be  noticed  in  a  pleading  declaring  thereon.*     But  if  the 

1.  Williams  v,  German  Mut.  F.  Ins.  strument,  and  must  be  correctly  de- 
Co..  68  111.  387;  Lambert  v.  Blackman,  scribed,  yet,  since  under  the  Colorado 
I  Blackf.  (Ind.)  59;  Hartman  v,  Welz,  statute  all  promissory  notes  and  instru- 
I  B.  Mon.  (Ky.)  242;  Nourny  v.  Du-  ments  for  the  payment  of  money  were 
bosty,  12  Abb.  Pr.  (N.  Y.  Supreme  Ci.)  negotiable  without  such  words,  there 
128,  where  it  was  held  that  the  proper  was  no  variance  where  the  contract 
method  of  declaring  on  such  an  instru-  was  described  according  to  its  legal 
ment  was  to  slate  it  according  to  its  effect,  and  such  words  were  omitted, 
legal  effect.  But  see  Meigs  z/.  Guiraud,  To  the  same  effect,  under  the  Illinois 
3  Ohio  Dec.  (Reprint)  328,  where  the  statute,  see  Sappinglon  r.  Pulliam,  4 
court  refused  to  enter  judgment  on  a  111.  385. 

petition  in  the  usual  form  incorporat-  8.  Parsons  Bills  &  N.  (2d  ed.)  474. 

ing  a  note  in  French,  until  the  plaintiff  4.  Harrison  v.  Weaver,  2  Port.  (Ala.) 

had  amended  by  furnishing  a  copy  of  542. 

the  note  in  the  English  language.  6.  Weaver  v,  Lapsley,  42  Ala.  601; 

8.  M*Rae  v,  Raser,  9  Port.  (Ala.)  122;  Nesbitt  v.  Pearson,  33  Ala.  668;  M'Rae 

Matlock    V,    Purefoy,    18    Ark.    492;  r.  Raser,  9  Port.  (Ala.)  122;  Owen  v. 

Thackaray  v.    Hanson,    i    Colo.   365;  Barnum,  7  111.  461;  Parker  v.  Morton, 

Sappington  v.  Pulliam,  4  111.  385;  Crit-  29  Ind.  89;  Morrison  v,  Tate,  i  Mete, 

tenden   v.    French,    2i   111.    600;    Fay  (Ky.)  569;    Sexton   v.   Wood,  17   Pick. 

V,    Goulding,    10  Pick.    (Mass.)    122;  (Mass.)   no;    Hardin   v.    Titus.    Dall. 

Gunter  v,  Lillard,   i  Tex.   Civ.    App.  (Tex.)  622. 

325;  Burmester  v.  Hogarth,  11  M.  &  Payable  in  Current  FnndB.  —  It    was 

W.   97.     Compare    Parks    t/.    Edge,    I  held  in  Morrison  v.  Tate,  i  Mete.  (Ky.) 

Cromp.  &  M.  429.  569,  that  a  bill  payable  in  current  funds 


« Bearer  or  A."  —  Where  the  note  sued  might  be   declared   on  as  payable  in 

on  was  described  as  payable  to  **  the  money,   under    the    Kentucky    statute 

bearer    or    A."    and    the    instrument  making  bills  so  payable  negotiable, 

oftered    in  evidence   was    payable  to  Payable  in  Town  Lots.  —  In  Parker  v. 

*'  bearer  A."  it  was  held  that  there  was  Morton,  29  Ind.  89,  it  was  held  that  a 

no  material  difference.     Gunter  v.  Lil-  note  containing  a  stipulation  that  if  it 

lard,  I  Tex.  Civ.  App.  325.  was  paid  in  town  lots  it  should  be  for 

Word!  Not  Keoeesary  to  ABsignability.  a  greater  sum  than  the  face  of  the  note, 

—  It  was  held  in  Thackaray  z'.  Hanson,  was  admissible    under  a    declaration 

I  Colo.  367,  that,  though  in  England,  declaring  on  it  as  a  note  for  a  certain 

and   in   most  of  the  states,  words   of  sum,  and  making  no  mention  of  this 

negotiability  were  requisite  to  give  an  condition. 

assignable  quality  to  commercial  pa-  Separate  Contract  as  to  Payment. — The 
per,  and  in  those  jurisdictions  such  payee  of  a  promissory  note,  by  a  con- 
words  were  a  material  part  of  the  in-  tract  in   writing    of    the    same    date, 
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instrument  sued  on  is  payable  in  particular  articles  whose  value  in 
money  is  not  stated  therein  a  declaration  thereon  should  contain 
an  averment  showing  the  value  of  such  articles.^ 

(lo)  Transfers.  — A  declaration  in  an  action  on  a  negotiable 
instrument  need  not  set  out  the  indorsements  and  transfers 
appearing  thereon,  when  they  are  not  necessary  to  the  plaintiff's 
title,  but  when  such  indorsements  are  unnecessarily  set  out  they 
must  be  proved  as  alleged.* 

b.  Place  —  where  Made.  —  It  is  not  necessary  to  state  in  declar- 
ing on  a  negotiable  instrument  the  place  where  such  instrument 
was  made,'  except  where  it  is  necessary  to  a  recovery  to  show 
that  the  instrument  sued  on  was  executed  in  another  jurisdiction.* 

Varianoe.  —  When  the  place  at  which  an  instrument  was  made  is 
alleged  the  allegation  should  be  true,  and  if  the  instrument  intro- 
duced in  evidence  does  not  agree  with  the  one  declared  on  in  this 
particular  the   variance  may  be  fatal.*     Where  the  declaration 

agreed   to  take  certain  goods  of  the  Andrews  v.  Hoxie,  5  Tex.   185;  Kear- 

promisor,  and  apply  what  he  could  get  ney  v.  King,  2  B.  &  Aid.  301;  Armani  v. 

for  them  in  market  to  the  payment  of  Castrique,  2  D.  &  L.  432,  13  M.  &  W. 

the  note.     It  was  held,  in  an  action  by  443,  14  L.  J.  Exch.  36. 

the  payee  on  such  note,  that  the  dec>  Difltoenoe   in   Value   of  Xonej.  —  In 

laration  need  not  set  out  such  separate  Kearney  v.  King,  2  B.  &  Aid.  301,  a 

contract.     Sexton   v.   Wood,    17  Pick,  declaration  was  held  insufficient  which 

(Mass.)  110.  declared  upon   a  bill  of  exchange  as 

Payable  in  Foiled  Cloth.  —  A  declara-  drawn   at   Dublin,   to    wit.    at   West- 

tion  counting  upon  a  note  as  payable  minster,    without    an    allegation    that 

in  "  fulled  cloth  at  its  cash  price  "  is  Dublin  was  in  Ireland,  where  the  bill 

supported     by     a    note     payable    in  introduced  in  evidence  was  drawn  at 

**  woolen     fulled     cloth     at    its    cash  Dublin  in  Ireland,  for  a  certain  sum  in 

value."     Wead  v.  Marsh,  14  Vt.  80.  Irish  money,  which  was  of  a  different 

1.  Phillips  zt.  Dodge,  8Ga.  51,  a  note  value  from  English  money, 

for  fifteen  sows  and  burrows;  Kearney  Damages.  —  Where  the  plaintiff  seeks 

V.  King,  2  B.  &  Aid.  301,  where  a  bill  to  recover  interest  and  damages  dififer- 

of    exchange    was    payable    in    Irish  ent  from  that  allowed  by  the  law  of  the 

money.  forum,  it  is  necessary  to  allege  that  the 

Yalne  of  Specie.  —  In  Shaw  v.  Truns-  instrument  sued  on  was  made  in  an- 

ler,  30  Tex.  390,  it  was  held  that  evi-  other  jurisdiction.    Matlock  v.  Pure foy, 

dence  could  not  be  introduced  to  show,  18   Ark.  492.     And    see    Rowland    z/. 

a  difference  in  value  between  paper  cur-  Hoover,  2  How.  (Miss.)  769. 

rency  and  specie,  in  an  action  on  a  note  Jndieial  Kotioe.  —  It  was  held  in  An- 

payable  in  specie,  when  there  was  no  drewsz/.  Hoxie,  5  Tex.  185,  that  the  court 

allegation  of  such  a  difference  in  value,  could  not  take  judicial  notice  that  New 

Cured  bj  Verdiot.  —  In  an  action  on  a  Orleans  was  not  in   Texas,  and  that 

bill  payable  in  foreign  money,  if  the  therefore  where  the  petition  described 

value  of  such  money  is  not  averred  in  the  bill  of  exchange  sued  on  as  drawn 

the  declaration,   a   verdict  finding  its  at  New  Orleans,  it  would  be  considered 

value  in  dollars  will  cure  the  defect,  an  action  on  a  domestic  bill. 

BroMrn  v.  Barry,  3  Dall.  (U.  S.)  365.  Xade  and  Delivered  in  Another  State.  — 

8.  See  7.  g.  (3)  Action  by  Indorsee  or  It  was  held  in  Cooke  v.  Addicks,  5  Pa. 

upon  Instrument  Payable  to  Order,  Dist.  Rep.  389,  that  a  plaintiff  in  declar- 

8.  Matlock  V,  Purefoy,  18  Ark.  492;  ing  in  Pennsylvania  on  an  irregular 

Brown  :;.  Wei  don,  71  Cal.  393;  Reagan  indorsement  which  was  valid  in  New 

V,   Maze,  4  Blackf.  (Ind.)  345;   Wexel  Jersey, .  where   it    was    made,   should 

V,  Cameron.  31  Tex.  614.  allege  that  such  indorsement  was  made 

4.  Matlock  V.  Purefoy,  18  Aik.  492;  and  delivered  in  New  Jersey. 

Crowley   v,    Barry,   4  Gill  (Md.)  204;  6.  Crowley  i/.  Barry,  4  Gill  (Md.)  204; 

Cooke  V.  Addicks,  5  Pa.  Dist.  Rep.  389;  Fairfield   v.   Adams,    16  Pick.  (Mass.) 
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alleges  that  the  instrument  sued  on  was  made  at  a  place  named, 
and  the  instrument  introduced  in  evidence  does  not  show  where 
it  was  made,  this  does  not  constitute  a  variance,  the  allegation  as 
to  the  place  of  execution  not  being  made  as  a  matter  of 
description.^ 

Where  Payable.  —  An  instrument  which  on  its  face  is  payable  at  a 
particular  place  should  be  declared  on  as  payable  at  such  place, 
and  if  the  declaration  states  the  instrument  as  payable  generally, 
it  is  a  fatal  variance.*  When  the  place  of  payment  is  alleged,  it 
must  be  stated  truly.* 

381;    Carter  v.  Preston,  51  Miss.  423;  dorsee  on  a  note  as  such  a  negotiable 

Sheppard  v.  Graves,   14  How.  (U.  S.)  instrument,  he  must  allege  that  it  is  so 

505.  payable.     Walker  v.  Woollen,  54  Ind. 

katter  of  Desorlption  or  Yenne.  —  It  164;  Burroughs  v.  Wilson,  59  Ind.  538. 

was  held  in  Carter  v.  Preston,  51  Miss.  And  see  CofBng  v.  Hardy,  86  Ind.  371, 

423,  that  where  the  place  of  execution  where  it  is  held  that  allegations  as  to 

of  a  note  was  set  out  as  a  matter  of  the  character  of  the  bank  are  not  nee- 

description,   and   not   as  a   matter  of  essary.     But  under  the  Kentucky  stat- 

venue,  it  must  be  proved  as  alleged.  ute  (1894,  §  483),  promissory  notes  are 

Under  a  Yidelioet.  —  It  was  said  by  not  negotiable  unless  payable  and 
Wilde,  J.,  in  Munroe  v.  Cooper,  5  Pick,  negotiable  at  a  bank  incorporated  under 
(Mass.)  414,  that  the  correct  mode  of  the  laws  of  Kentucky  or  organized  in 
declaring  upon  a  promissory  note  bear-  Kentucky  under  the  laws  of  the  United 
ing  date  of  a  place  not  within  the  States,  and  therefore,  in  declaring  on 
county  is  "  to  set  out  the  true  date  and  such  a  note,  allegations  as  to  the  char- 
to  lay  the  venue  under  the  form  of  a  acter  of  the  bank  are  necessary.  Mer- 
videlicety  ritt  v.  Drovers,   etc..  Bank  (Ky.   1896) 

1.  Watkins  v.  Weaver,  4  Ark.  556;  35  S.  W.  Rep.  285;  Graham  v,  Louis- 
Anderson  t;.  Hamilton,  6  Biackf.  (Ind.)  ville  City  Nat.  Bank  (Ky.  1898)  45  S. 
94;  Anderson  v.  Brown,  I  Morr.  (Iowa)  W.  Rep.  870. 

158;     Fairfield    v.    Adams,    16    Pick.  Aoeepted  Payable  at  Stated  PUee.  —  If 

(Mass.)  381.  a  bill  of  exchange  is  accepted  payable 

^,  Alabama, — Puckett  v.  King,  2  Ala.  at    a    particular    place,    in   an   action 

570.      Contra^   Clancy  v.    Hilliard,  39  against  the  acceptor,  this  addition  to 

Ala.  713;  Clark  v.  Moses,  50  Ala.  326.  the  acceptance  need  not  be  noticed  in 

Arkansas,  —  Sumner  v.  Ford,  3  Ark.  the  declaration,   being  no  part  of  the 

389;  Dickinson  v.  Tunstall,  4  Ark.  170.  contract,  but  merely  a  memorandum, 

Delaware.  —  Thornton  v.  Herring,  5  where   payment    may   be    demanded. 

Houst.  (Del.)  154.  Lyon  v,  Sundius,  i  Campb.  423. 

Illinois,  —  Lowe  f.  Bliss,  24  III.  168;  Where    Negotiated.  —  In     an    action 

Ohio,  etc.,  R.  Co.  v.  Palm,  18  111.  22;  against  the  maker  of  a  note  **  payable 

Childs  V,  Laflin,  55  III.  156.  and  negotiable  "  at  a  certain  bank,  it 

Indiana,  —  Alden  v,  Barbour,  3  Ind.  is  not  necessary  to  aver  or  prove  that  it 

414.  was  negotiated  at  such  bank.     Middle- 

Missouri,  —  Faulkner  v.  Faulkner,  73  ton  v,  Boston  Locomotive  Works,  26 

Mo.  327.  Pa.  St.  257. 

IVest  Virginia,  —  Damarin  v.  Young,  8.  Caruthers  r.  Real  Estate  Bank,  4 

27  W.  Va.  436.  Ark.  447;    Walker  v.   Walker,  5  Ark. 

United  States. — Covington  v.  Com-  643:  Comstock  v.  Savage,  27  Conn.  184: 

stock,  14  Pet.  (U.  S.)43;  Stone  t/.  Law-  Childs  v.  Laflin,  55  111.   156:  Crandall 

rence,  4  Cranch  (C.  C.)  11 ;  Sebree  v,  v.  Auburn  First  Nat.  Bank,  61  Ind.  349. 

Dorr,  9  Wheat.  (U.  S.)  558.  But  see  Alden  v,  Barbour,  3  Ind.  414; 

England.  —  Hodge  t^.  Fillis,  3  Campb.  Krueger  v.  Klinger,  10  Tex.  Civ.  App. 

463.  576,  where  it  was  held  that  a  variance 

In  Indiana^  by  statute,  notes  are  not  was  not  material  unless  the  defendant 

negotiable  as  inland  bills  of  exchange  was  misled. 

unless   payable  "in  a  bank    in   this  Name  of  Bank  Abbreviated.  —  There  is 

state,"  Ind.  Stat.  1896,  §  5506,  and  when  no  variance  between  a  note  described 

the  plaintiff  seeks  to  recover  as  in-  as  payable  at  the  Farmers*  and  Me- 
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c.  Date  —  Jh^u  of  lUUng.  —  The  date  of  the  instrument  sued  on 
should  be  stated  in  the  declaration  or  complaint/  and  when  the 

chanics'  Bank,  and  one  introduced  in  L.  J.  Q.  B.  112,  9  Jur.  450.     Compare 

evidence  which  on  its  face  is  payable  Giles  v.  Boune,  2  CThit.  Rep.  300, 18  £. 

at  the  '*  F.   and    Mechanics'   Bank."  C.  L.  342. 

Comstock  V,   Savage,   27    Conn.    184.  Data  Blank.  —  A  complaint  is  insuffi- 

Compare  State  Bank  v,   Vaughan,   36  cient,  where  neither  the  instrument  nor 

Mo.  90.  a  copy  thereof  is  filed,  which  alleges 

OnuMion     of     Word     "Bank.*'  —  In  that  it  was  made  by  the  defendant  00 

Caruthers  v.  Real  Estate  Bank,  4  Ark.  a  day  left  blank.     Randies  v.  Randies, 

447,  it  was  held  that  a  note  payable  at  39  Ind.  555;  Brown  v.  Brown,  7  Ky.  L. 

the*'  Branch  "  at*'  Washing,"  was  not  Rep.  376. 

admissible  under  a  declaration  deacrib-  Coaponi  Dotaohed     fhnn   Bonds.  —  In 

ing  an   instrument  as  pavable  at  the  New  London  City  Nat.  Bank  v.  Ware 

"  Branch   Bank  "   at   '*  Washington."  River  R.  Co.,  41  Conn.  543,  it  was  held 

Compare  Cx9Xi^2}\  v.  Auburn  First  Nat.  that  a  count  in  assumpsit  on  coupons 

Bank,  61  Ind.  340.  detached  from  railway  mortgage  bonds 

When  Place  of  Payment  Written.  —  alleging  a  promise  in  consideration  of 

Where  the  maker  of  a  promissory  note  an  indebtedness  was  bad  because  it 

by  a  note  at  the  foot  makes  it  payable  at  did  not  allege  the  time  at  which  it  was 

a  particular  place,  an  allegation  (after  made. 

staling  the  promise  to  pay  in  the  usual  Setting  Out  Note.  —  In  Brown  v.  Wel- 

manner)  that  the  defendant  then  and  don,  71  Cal.  393,  it  was  held  that  where 

there  made  the  note  payable  at  the  par-  the  note  was  set  out  in  the  complaint, 

ticular  place  does  not  amount  to  a  mis-  it  was  a  sufficient  allegation  as  to  the 

description  of    the    note.     Hardy    v,  time  it  was  made. 

Woodroofe.  2  Stark.  319,  3  E.  C.  L.  426.  Aetion  on  a  Vnmher  of  Warrants.  —  In 

Payable  to  a  Person  at  a  Bank.  —  In  Sherwood  v.  La  Salle  County,  (Teic. 

Walker  v.  Walker,  5  Ark.  643,  it  was  Civ.  App.  1894)  26  S.  W.  Rep.  650,  it 

held  that  a  bill  of   exchange  directed  was   held  that  where  the  dates  of  a 

*'  to  Mr.  John  Standeford,  payable  at  number  of  county  warrants  sued  on 

the  Canal  Bank,"  was  admissible  un-  were  set  out  in  an  exhibit  attached  to 

der  a  declaration  describing  it  as  pay-  the  petition,  no  further  allegation  on 

able  at  the  Canal  Bank.  the  point  was  necessary. 

Batting    Ont  Instnunent.  —  If  an  in-  Date  and  Time  of  Making.  —  It  was 

strument  payable  at  a  particular  place  held  in  Robinson  v.  Grandy,  50  Vt.  122, 

is  set  out  in  the  plaintiff's  pleading,  it  that  an  allegation  that  a  note  was  made 

is  held   that  the  place  of  payment  is  on  a  certain  day  was  equivalent  to  an 

sufficiently  alleged.    Sydnor  v.  Hurd,  allegation  that  it  was  dated  on   that 

8  Tex.  98.  day.    To  the  same  effect  see  Walker  v. 

1.  California,  —  Brown    v,   Weldon,  Welch,  13  111.  674;   Giles  v.  Bourne,  6 

71  Cal.  393.  M.  &  S.  73.     But  in  Smith  v.  Lord,  2 

Colorado.  —  Manning     v.     Haas,    5  D.  &  L.  759,  14  L.  J.  Q.  B.  112,  9  Jur. 

Colo.  37.  450.  it  was  held  that  the  statement  in 

Connecticut.  —  New  London  City  the  declaration  that  the  defendant  on  a 
Nat.  Bank  v.  Ware  River  R.  Co.,  41  certain  day  made  his  note,  did  not  re- 
Conn.  543.  quire  proof  that  the  note  bore  date  on 

Illinois,  —  Walker  v,  Welch,  13  III.  that  day. 

674.  Date    of    Instmment    Inoorreot.  —  A 

Indiana.  —  Randies   v.   Randies,  39  plaintiff  who  recites  the  date  of  a  note 

Ind.  555.  declared   on   is   not  estopped  thereby, 

Kentucky,  —  Banks  v.  Coyle,  2  A.  K.  and   may   show  that  it   was  actually 

Marsh.  (Ky.)  564;   Brown  v.  Brown,  7  made  on  a  different  date.     Banks  v, 

Ky.   L.  Rep.  376.     But  see  Tottcn  v.  Coyle,  2  A.  K.  Marsh.  (Ky.)  564.    And 

Cooke,  2  Mete.  (Ky.)  275.  such  a  showing  does  not  constitute  a 

New  Hampshire,  —  Marshall  v,  Rus-  variance.     Marshall  v,  Russell,  44  N. 

sell,  44  N.  H.  509.  H.  509. 

Vermont.  —  Robinson  v.  Grandy,  50  Inftiniment  Hot  Pated.  —  It  is  a  fatal 

Vt.  122.  variance  if  a  note  declared  on  as  bear- 

England.  — Giles  v.  Bourne,  6  M.  &  ing  a  particular  date  proves  not  to  have 

S.  73;  Smith  V,  Lord,  2  D.  &  L.  759,  14  any  date.    Atlantic  Mut.  F.  Ins.  Ca 
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date  of  the  instrument  is  stated,  it  should  be  stated  truly,  although 
under  the  modern  liberal  rules  as  to  amendments  the  plaintiff 
need  not  be  seriously  affected  by  a  variance.* 

V,  Sanders,  36  N.  H.  252.  See  also  tember  6,  1864,  such  variance  is  fatal. 
Hanly  v.  Real  Estate  Bank,  4  Ark.  The  date  of  a  note  is  a  matter  of  essen- 
598,  in  which  case  the  instrument  tial  description,  and  must  be  precisely 
authorized  the  payee  to  insert  a  date.  proved.  But  in  such  case,  if  the  execu- 
Declaration  in  Brief  Fonn.  —  In  Mont-  tion  of  the  note  is  proved,  the  question 
pelier  Bank  v.  Russell,  27  Vt.  719,  it  of  variance  cannot  be  raised,  as  such 
was  held  that  a  declaration  following  note  is  then  admissible  in  evidence  un- 
the  brief  form  prescribed  by  statute,  der  the  common  counts.  Streeter  v. 
was  sufficient    without    an   expressed    Streeter,  43  111.  155. 

Biiferenoe  of  One  Day.  —  Proof  of  a 
note  dated  the  26th  July  does  not  sup- 
poa  a  declaration  stating  a  note  dated 
on  the  25th  July.  Stephens  v,  Gra- 
ham, 7  S.  &  R.  (Pa.)  505. 

On  or  About.  —  A  note  dated  October 
I2th  is  admissible  under  a  petition 
alleging  that  it  was  executed  *'  on  01 
about  the  nth  day  of  October."  Rock- 
wall First  Nat.  Bank  v,  Stephenson,  82 
Tex.  435. 

Payable  on  Beqnett.  —  A  declaration 
on  a  note  '*  to  pay  whenever  after  re- 
quested "  is  not  proved  by  the  produc- 
tion of  a  note  payable  ninety  days 
after  date.  Morris  v.  Fort,  2  McCord 
L.  (S.  Car.)  397. 

Instrnment  Not  Dated.  —  li  the  note 
bears  no  date,  it  may  be  alleged  to 
have  been  made  at  any  day;  but  in 
such  case  the  words  *'  bearing  date  ** 
or  **  dated  "  must  be  omitted.  Grant 
V.  Winn,  7  Mo.  188. 

And  in  Dickens  v.  Howell,  24  Ark. 
230,  it  was  held  that  such  an  instru- 
ment might  be  described  as  payable  on 
request;  but  a  declaration  describing  a 


averment  as  to  when  the  note  was 
made. 

\,  Alabama.  —  M'Rae  v,  Raser,  9 
Port.  (Ala.)  122;  Caller  v,  Boykin, 
Minor  (Ala.)  206. 

Arkansas.  —  Dickens  v,  Howell,  24 
Ark.  230. 

Delaware.  —  Wilmington  Bank  v, 
Simmons,  i  Harr.  (Del.)  331. 

Illinois.  —  Cutting  v.  Conklin,  28 
111.  506;  Streeter  v.  Streeter,  43  111. 
155;  Teeter  v.  Poe,  48  III.  App.  158. 

Indiana.  —  Reid  v.  Cox,  5  Blackf. 
(Ind.)  312. 

Maine.  —  Dodge  v.  Haskell,  69  Me. 
429. 

Minnesota.  —  Almich  v.  Downey,  45 
Minn.  460. 

Missouri.  —  Hamilton  v.  Stewart,  5 
Mo.  266;  Grant  v.  Winn,  7  Mo.  188. 

New  Hampshire.  —  Drown  v.  Smith, 
3  N.  H.  299. 

New  York.  —  Phoenix  Ins.  Co.  v. 
Walden,  Anth.  N.  P.  (N.  Y.)  126. 

Ohio.  —  Fallis  v.  Howarth,  Wright 
(Ohio)  303. 

Pennsylvania.  —  Church  v.  Felerow, 


2  P.  &  W.  (Pa.)  301 ;  Stephens  v.  Gra-    note  in  which  time  of  payment  is  not 


ham,  7  S.  &  R.  (Pa.)  505. 

South  Carolina.  —  Morris  v.  Fort,  2 
McCord  L.  (S.  Car.)  397. 

Vermont.  —  Manchester  Bank  v. 
Allen,  II  Vt.  302. 

West  Virginia.  —  Damarin  v.  Young, 
27  W.  Va.  437. 

United  States.  —  Drake  v.  Found 
Treasure  Min.  Co.,  53  Fed.  Rep.  474. 

Contra.  —  Rife  v.  Pierson,  2  Greene 
(Iowa)  129;  Brown  v.  Pickard,  4  Utah 
293.  And  see  Cooper  Grocery  Co.  v. 
Moore,  (Tex.  Civ.  App.  1898)  46  S.  W. 


named,  is  not  supported  by  a  note  pay- 
able nine  months  after  date.  Caller  v. 
Boykin,  Minor,  (Ala.)  206. 

••  Feb'y  "  for  "  Febrnary."  —  The  using 
of  the  word  *'  Feb'y "  instead  of 
'*  February  '*  in  describing  the  date  of 
a  note,  does  not  constitute  a  mateiial 
variance.  Cutting  v.  Conklin,  28  111. 
506. 

Declaration  on  Instrnment  or  on  Origi- 
nal Contract. —  When  a  plaintiff  de- 
clares upon  a  written  instrument  as 
bearing  a  particular  date,  a  mistake  of 


Rep.   665,    where   the    note    produced  the  date  is  a  fatal  variance;    but  when 

was  dated  Sept.   24,  and  the  petition  he  declares  upon  the  contract,  without 

was  on  a  note  dated  Sept.  29,  yet  the  any   reference  to   the    written   instru- 

petition  was  held  good.  ment,  it  is  not  material  on  what  day 

When  Execution  Is  Proved.  —  Where  a  the  promise  is  alleged  to  have  been 

note  is  described  in  the  declaration  as  made;  unless  the  nature  of  the  contract 

bearing  date  April  6,  1864,  and  the  one  makes   the  day   material.     Drown    v, 

produced  in  evidence  bears  date  Sep-  Smith,  3  N.  H.  299. 
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D«t#  of  Truiter.  —  Where  the  instrument  sued  on  has  been  trans- 
ferred by  the  original  payee,  it  is  not  necessary  to  allege  in  the 
declaration  the  date  of  such  transfer,*  and  it  seems  that  if  the 
date  of  the  transfer  is  stated,  but  not  stated  truly,  the  variance 
will  be  disregarded.* 

Ifi^taken  Date.  —  It  was  held  in  Al-  Wright  (Ohio)  303,  it  was  held  proper 

mich  V.   Downey,  45  Minn.  460,  that  to  allow  an  amendment  at  the  cost  of 

where  it  was  shown  that  there  was  a  the  plaintiff,  where  a  note  bearing  date 

mistake  in  the  date  of  the  instrument  on  the  igth  of  January  was  by  mistake 

sued  on,   the  pleadings  should   show  described  as  dated  the  17th  of  January, 

such  mistake,  and  if  they  do  not  do  so  And  see  Dodge  v.  Haskell,  69  Me.  429; 

they  might  be  amended  to  conform  to  Damarin   v.    Young,    27   W.   Va.   437. 

the  proof;    but  in  Phoenix  Ins.  Co.  t'.  But  such  amendment  must  not  change 

Walden,   Anih.    N.   P.  (N.  Y.)  126,  it  the  cause  of  action.     Drake  v.  Found 

was  held  proper  in  such  case  to  de-  Treasure  Min.  Co.,  53  Fed.  Rep.  474. 

clare  upon  the  instrument  as  dated  on  And    see    in    general    article  Amend- 

the  day  when  it  was  actually   made,  ments,  vol.  i,  p.  458. 
without  any  averment  as  to  the  date        1.  Hoileville  v.  Patrick,  14  Ark.  208; 

appearing  on  the  face  thereof ;  and  the  Caldwell    v,    Lawrence,    84    111.    161; 

same  was  held  as  to  an  action  by  peti-  Lowe  v.  Needham,  5   Ind.  140;    Engld 

tion    and    summons    in    Hamilton   v.  v.   Canfield,    i   Cleve.   L.   Rep.  (Ohio) 

Stewart,  5  Mo.  266.  196,  4  Ohio  Dec.  (Reprint)  274;  Hutch- 

An  Antedated  Kotei  or  one  signed  by  a  ins  v,   Flintge,   2   Tex.  473.     Compare 

new  makeraddinghissignatureafterits  Silver  v.  Henderson,  3  McLean  (U.  S.) 

date,  is  well  pleaded  if  alleged  to  have  .161);  Bond  v.  Central  Bank,  2  Ga.  92. 
been  made  upon  the  day  of  its  date;  and        tH'^O'  Before  or  After  Xatiurity. — 

especially   under  the  code,  which  au-  A  petition  by  the  indorsee  of  a  note  is 

thorizes  an  instrument  for  the  payment  not  open  to  a  motion  to  make  more 

of  money  only  to  be  set  forth  in  h(ec  definite  and  certain  by  stating  the  date 

verba.     Denicic   v.    Hubbard,   36   Hun  of  the  transfer  of  the  note,  whether  be* 

(N.  Y.)  188.  fore  or  after  due.     Engld  v.  Canfield,  i 

Infltmment   Filed    with    Complaint.  —  Cleve.  L.  Rep.  (Ohio)  196,  4  Ohio  Dec. 

Where  the  note  sued  on  was  filed  with  (Reprint)  274. 

the  complaint,  it  was  held  in  Estep  v.        ^ndorsen^ent  Bat^d.  —  It  is  not  neces- 

Estep,  23  Ind.  114,  that  a  variance  be-  sary  in  an  action   brought  by  an  as- 

tween  the  date  appearing  on  the  note  signee  to  allege  that  the  indorsement 

and   that    s^Ueged    in    the    complaint,  was  made  qn  any  particular  day,  aU 

could  not  have  prejudiced  the  defend-  though    the    indorsement    is    in    fact 

ant,  since  the  true  date  appeared  on  dated.     Caldwell  v.  Lawrence,  84  III. 

the  record.  161. 

"4  mo.   lit."  —  Under  a  declaration        %,  Bond  v.  Central  Bank,  2  Ga.  92; 

alleging    that  the  note  sued  oq   was  Penn  v.  Flack,  3  Gill  &  J.  (Md.)  369; 

made  on  the  first  day  of  April,  an  in-  Parsons  v.  Parsons,  5  Cow.  (hj.  Y.)  476; 

strument  dated  '*  4  mo.  ist."  is  admis-  Davis  v.  Miller,  14  Gratt.  (Va.)2;  Smith 

sible  in  evidence,  and  constitutes   no  v.  Lawson,  18  W.  Va.  212;    Young  v 

variance.     Field  v.  Field,  9  Wend.  (N.  Wright,  i  Campb.  139. 
Y.)  394.  At  Time  of  Haling  or  Afte?  ICatority. 

<<One    Thousand    Eighteen    Hundred,"  — Where  the  declaration  on  a  negoti- 

otc.  —  Where   a    declaration   describes  able  instrument  states  the  indorsement 

the  instrument  sued  on  as  dated  "  one  as  at  the  time  of  the  making,  and  it  is 

thousand  eighteen  hundred  and  thirty-  shown  that  it  was  in  fact  after  tl^e  in- 

seven,"   the    words  '*  one   thousand  "  strument  became  due,  this  was  held  in 

will  be  rejected  as  surplusage,  and  an  Davis  v.  Miller,   14  Gratt.  (Va.)  2,  to 

instrument  bearing  date  *'  1837  "  will  constitute  no  variance,  and  that  it  was 

be  admissible  in    evidence.     Bequeite  only  to  be  taken  advantage  of  at  the 

V.  Lasselle,  5  Blackf.  (Ind.)  443.     And  trial  by  a  motion  to  exclude  the  evi- 

see  Berry  v.  Savage,  3  lU.  261,  where  dence,  or  to  instruct  the  jury  to  disre- 

the  same   was  held  as  to  the  time  of  gard  it.     And  see  Parsons  v.  Parsons, 

payment.  5  Cow.  (N.  Y.)  476,  where  i^  was  held 

Amendment.  —  In  Fallis  v.  Howarth,  that    though  a   promissory  no^e   was 
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d.  Amount,  Interest,  Damages,  etc.  —  Amount  of  Xnatniment. — 
In  actions  on  negotiable  instruments  the  amount  of  the  instru- 
ment should,  of  course,  be  stated,*  and  such  amount  must  be 
truly  stated,  or  the  variance  may  be  fatal.'     Thus  it  has  been 

indorsed  long  after  it  became  due,  it  a  balance  due  on  the  note;  he  is  not 

might  be  declared  on  as  indorsed  when  required  to  set  forth  the  mistake  which 

due;  Scarborough  v.  Bowyer,  (Tex.  Civ.  caused  him  in  the  former  suit  to  claim 

App.  1896)  36  S.  W.  Rep.  141,  in  which  only    a    part,    instead    of    the    whole 

case  it  was  held  that  a  declaration  not  amount  of  the  note.     Conklin  v.  Field, 

alleging   the   date   of    the   credit   was  37  How.  Pr.  (Suffolk  County  Ct.)  455. 

sufficient,  in  the  absence  of  a  special  8.  Fournier    v.    Black,    32    Ala.   41; 

exception.      But  see    Riverside    First  Teeter  v,  Poe,  48  111.  App.  158;  Bissel 

Nat.    Bank   v.   Holt,    87   Cal.    158.    in  v.  Drake,  19  Johns.  (N.   Y.)  66;    Mer- 

which  case  the  credits  indorsed  on  the  chants',  etc.,  Bank  v,  Evans,  9  W.  Va. 

note  were  set  out  in  the  complaint.  373. 

Effect  of  Varianoe.  —  Where  the  peti-  Amount  Stated  in  Commenoement  of 
tion  admits  a  credit  on  the  note  sued  Complaint.  —  In  Fournier  v.  Black,  32 
on  as  of  the  date  November  8,  1877,  Ala.  41,  it  was  held  that  where  the 
and  the  credit  indorsed  on  the  note  amount  of  the  note  sued  on  was  stated 
filed  with  the  petition  is  November  8.  in  the  commencement  of  the  com- 
1876,  the  date  on  the  exhibit  being  plaint,  the  action  being  according  to 
most  favorable  to  the  defendant  must  one  of  the  forms  prescribed  by  the 
control.  Anderson  v.  Hale,  9  Ky.  L.  code,  and  no  express  statement  of  the 
Rep.  55.  amount  being  set  forth,  a  note  for  a 
1.  Noel  z/.  Clark,  3  Ark.  432;  Randies  .different  amount  introduced  in  evi- 
V.  Randies,  39  Ind.  555;  Conklin  ».  dence  constituted  a  variance. 
Field,  37  How.  Pr.  (Suffolk  County  "  $180  »' for  "  $800."  —  "  But  the  va- 
Ct.)455;  Sherwood  t'.  La  Salle  County,  riance  between  the  note  declared  on, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  and  the  one  proved  to  have  been  con- 
650;  Archer  v.  Ward,  9  Gratt.  (Va.)  622.  verted,  is  fatal.  The  declaration  states 
Amount  Illegible.  —  A  declaration  is  the  note  to  be  for  180  dollars,  and  it 
demurrable  when  the  sum  stated  appeared  in  evidence  to  be  a  note  for 
therein  is  so  illegible  that  it  cannot  be  300  dollars."  Bissel  v.  Drake,  19 
determined  whether  a  certain  word  is  Johns.  (N.  Y.)  66. 
**four"  or  "five."  Noel  v,  Clark,  3  The  Word  "DoUan"  Omitted.— A 
Ark.  432.  single  bill  for  "four  hundred  and  forty- 
Amount  Appearing  in  Exhibit. —  A  pe-  seven,"  may  be  declared  on  as  a  bill 
tilion  on  a  negotiable  instrument  may  for  four  hundred  and  forty-seven  dol- 
be  sufficient,  although  it  does  not  state  lars,  the  word  "  dollars  "  being  prop- 
the  amount  of  such  instrument,  where  erly  supplied  by  construction.  Stevens 
the  amount  appears  from  an  exhibit  v.  Smith,  4  Dev.  L.  (N.  Car.)  292. 
filed  with  and  made  a  part  of  the  peti-  Wordi  or  Fignree.  —  In  Pilie  v.  Mol- 
tion.  Sherwood  z.  La  Salle  County,  lere,  2  Martin  N.  S.  (La.)  666,  it  was 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  held  that  a  declaration  declaring  on  a 
650.  note  for  a  certain  number  of  dollars 
■Amount  Left  Blank.  —  A  complaint  and  cents  was  defective  where  the  note 
which,  purporting  to  be  on  a  promis-  offered  in  evidence  had  such  number 
sory  note,  alleges  a  promise  by  the  de-  of  dollars  written  in  words  and  the 
fendant  to  pay  blank  dollars  and  blank  cents  in  figures,  under  the  Louisiana 
cents,  is  insufficient  when  no  note  or  statute  providing  that  a  note  expressed 
copy  is  filed.  Randies  v.  Randies,  39  in  figures  should  not  be  admitted  in 
Ind.  555.  evidence. 

Action  for  Balance.  —  When  a  party  Indorsed  for  Leea  than  Face.  —  Where 
has  sued  for  a  part  of  the  amount  due  an  accommodation  note  is  drawn  for 
on  a  promissory  note  and  recovered,  $2200,  and  the  payee  declines  to  in- 
supposing  at  the  time  that  the  remain-  dorse  for  the  full  amount,  and  agrees 
der  had  been  paid,  and  afterward,  on  to  do  so  for  a  less  sum,  and  directs  the 
discovering  that  the  remainder  had  not  cashier  of  the  bank  where  it  is  pavable 
been  paid,  brings  an  action  to  recover  to  pay  $750  upon  it,  such  note  may  be 
i^,  he  need  only  allege  in  his  complaint  declared  upon  as  one  for  $750.     Doug- 
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held  that  a  variance  of  one  dollar  between  the  amount  of  the  note 
declared  on  and  the  one  introduced  in  evidence,*  or  even  a  vari^ 
ance  of  half  a  cent,*  was  fatal.  But  it  seems  that  these  cases  have 
carried  the  doctrine  too  far.  Other  cases  hold  that  a  trifling 
variance  is  not  material.*  And  even  a  material  variance  may  be 
cured  by  amendment.*  When  the  instrument,  or  a  copy  of  it,  is 
attached  to  the  petition  the  variance  is  immaterial.* 

Exobange.  —  A  negotiable  instrument  payable  with  exchange  may 
be  described  without  noticing  such  words.* 

Intereit.  —  If  the  instrument  sued  on  is  payable  with  interest  a 
declaration  on  such  instrument  should  so  describe  it.^  If  the 
instrument  introduced  in  evidence  bears  a  different  rate  from  the 
one  named  in  the  declaration,  the  variance  is  material,  and  may 
be  fatal. ^  It  is  likewise  a  variance  to  declare  on  an  instrument  as 
payable  with  interest,  when  in  fact  no  interest  is  provided  for.* 

Time  for  Whioh  Intoroat  Bnni.  —  It  is  no  variance  to  claim  interest 

lass  V,  Wilkinson.  17  Wend.  (N.  Y.)  ExhiUt  Attaehed  to  Petition.  —  Where 
431,  22  Wend.  (N.  Y.)  559.  the  note  sued  on  is  attached  to  the  pe- 
Ajnonnt  Bednoed  by  Arbitration.  —  An  tition  as  an  exhibit,  this  will  excuse  a 
arbitration  note,  indorsed  down  by  the  failure  to  describe  such  note  as  bear- 
arbitrators  to  the  amount  of  the  award,  ing  interest.  Kennon  v.  Bailey.  (Tex. 
may  be  declared  on  as  a  note  for  the  Civ.  App.  1896)  37  S.  W.  Rep.  776. 
sum  expressed  on  its  face.  Gregory  "Uie  till  Paid.*'  —  The  words  *' use 
V.  AUyn,  10  Conn.  133.  Compare  till  paid  *'  appearing  in  a  note  have 
Wadsworth  v.  i£tna  Nat.  Bank.  84  111.  been  held  to  mean  interest  till  paid. 
272.  and   that  no  allegations    as   to    such 

1.  Brown  v,  Martin.  19  Tex.  343.  meaning  were  necessary.      M'Clellan 

2.  Spangier  «/.  Pugh,  21  111.  85.  v.  Morris,  Kirby  (Conn.)  145. 

3.  Hunt  V.  Raymond,  11  Ind.  2:5,  8.  Griffith  v.  Furry.  30  111.  251.  But 
where  there  was  a  difference  of  one  see  Long  r.  Campbell.  37  W.  Va. 
cent.     And  see  Watkins  v.  Weaver,  4  665. 

Ark.    556,    where   the    variance    com-  9.  Blue  v,  Russell,  3  Cranch  (C.  C.) 

plained   of  was   between  $646.89  and  102;    Nelson  v,  Dutton.  51   Mich.  416. 

9646.98.  in  which  case  the  note  sued  on  pro- 

4.  Green  v.  Jackson.  15  Me.  136;  vided  for  interest,  but  the  interest 
Cooper  z/.  Bailey.  52  Me.  230;  Damarin  clause  was  invalid  by  reason  of  an 
V.    Young,    27   W.  Va.  437;    Drake  v,  alteration. 

Found    Treasure    Min.   Co.,   53    Fed.  Usnrions  Interest.  —  Under  a  statute 

Rep.  474.  providing  that  the  effect  of  making  an 

6.  Ditto  V.  Barton,  6  Martin  N.  S.  instrument  payable  with  interest  at  a 

(La.)   128;    Weyman  v.  Cater,   13  La.  greater  rate  than  allowed  by  law,  shall 

493;  Rio  V.  Gordon.  14  La.  418;    Ten-  be  to  make  it  payable  without  interest, 

ney  z/.  Russell,  i  Rob.  (La.)  449.  an  instrument  so   payable  should  be 

6.  Morris  v.  Poillon,  50  Ala.  403.  declared  upon  as  one  without  interest. 

7.  Sawyer  v,  Patterson,  11  Ala.  523;  Justice  v.  Charles,  i  Ind.  32. 
Kennon  v,  Bailey.  (Tex.  Civ.  App.  Special  Agreement  Avoiding  Usury. — 
1896)  37  S.  W.  Rep.  776;  Coyle  v,  Goz-  In  suing  on  a  note,  discounted  at  more 
zler,  2  Cranch  (C.  C.)  625.  Compare  than  legal  interest  upon  a  special 
Wilson  V.  King,  i  Morr.  (Iowa)  106;  agreement  that  only  legal  interest 
Beach  v.  Curie,  15  Mo.  105.  should  be  collected,  it  is  not  a  material 

In  Figures  or  Words.  —  If  ihe  original  variance  to  plead  the  note  in  the  usual 
note  offered  in  evidence  specifies  the  form  adopted  where  the  whole  amount 
rate  of  interest  in  figures  only,  and  the  is  sought  to  be  recovered,  and  then 
copy  in  the  complaint  states  the  rate  of  prove  the  special  character  of  the  dis- 
interest in  words  as  well  as  figures,  the  count,  to  repel  the  defense  of  usury, 
variance  is  immaterial.  Corcoran  v,  Shoop  v,  Clark,  4  Abb.  App.  Dec.  (N. 
Doll,  32  Cal.  82.  Y.)  235. 
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for  a  less  time  than  the  plaintiff  is  entitled  to  by  the  instrument 
sued  on.^ 

Demand  for  Intoroft.  —  In  actions  on  negotiable  instruments  the 
plaintiff's  pleading  need  not  contain  a  demand  for  interest.* 

Damages.  —  When   special  statutory  dam^es  are  claimed,  the 

petition  must  contain  allegations  showing  the  right  to  such  dam- 
ages,* but  damages  provided  for  on  the  face  of  the  note  need  not 
he  specially  claimed.* 

Protest  Fees.  —  When  the'  plaintiff  seeks  to  recover  protest  fees, 
the  amount  should  he  stated.* 

I.  Pe^^ar  61dg.,  etc.,  A^soc.  v»  New.  Prajtr  for  General  Beliet  —  In  Page 

man,  (Tex.  Civ.  App.   1893)  25  S.  W.  v,  Carson,  (Tex.  1891)  16  S.  W.  Rep. 

Hep.  461;    Rees  v.  Clark,  (Tex.  Civ.  1036,  a  prayer  for  judgment  for  the 

App.  1S97)  39  8.  W.  Rep.  160;  Long  v,  amount  of  the  note,  and  for  general 

Caippbell.  37  W.  Va.  66$.  relief,  was  held  su^cient  to  authorize 

'^^rom  Day"  Instead  of  "From  Date."  4  recovery  pf  interest. 
—  In  ttarrell  v.  Durrance,  9  Fla.  501,  Interest  Given  by  Law.  —  A  count  for 
where  declarations  on  a  note  alleged  interest  is  unnecessary  where  the  law 
that  the  note  bore  interest  ^Mrom  day  "  gives  it  as  a  matter  of  course.    Sims 
it  was  held  that  this  allegation  might  v.  Goudelock,  7  Ricfi.  L.  (S.  Car.)  23. 
be  treated   as    mere  sur(5lusage,    the  Separate  Ck»iints  for  Interest.  —  A  sep- 
plaintiff  not  having  attempted  to  set  arate  count  for  the  recovery  of  inter- 
out    the  very   words  of  the   note   but  est  is  not  necessary.     Hall  v.  Foster, 
only  the  legal  effect;  and  that  it  would  114  Mass.    18;    Sims  v,  Goudelock,  7 
not  be  a  variance   if   the  note  intro-  Rich.  L.  (S.  Car.)  23. 
duced  bore  interest  *' from  date.*'  Interest    \kj     Year    or    Month.  —  In 

CoDfliot  of  Law.  —  When   the   plain-  Churchill  v.  Merchants'  Bank,  19  Pick, 

tiff's  right  to  interest  is  determined  by  (Mass.)  532,  \i  was  held  that  under  a 

the   law   of  another    jurisdiction,   his  statute   providing  for  interest  at  the 

pleadings    must    contain    allegations  rate  of  t>venty-four  per  cent  a  year,  a 

which  show  his  right  to  such  interest  declaration    claiming    interest   at   the 

according  to  the  law  of  that  jurisdic-  rate  of  two  dollars  for  each  hundred 

tion.     Gamer  v.  Tiffany,  Minor  (Ala.)  dollars  for  each  month,  was  sufficient. 

167;  Templeton  v.  Sharp,  (Ky.  1888)  9  On  Jndgment  by  Default.  —  If  thecom- 

S.  W.   Rep.  696;    Tryon  v,  Rankin,  9  plaint  on  a  promissory  note  prays  for 

Tex.  595;  Whitlock  v.  Castro,  23  Tex.  judgment  for  a   sum    certain,    which 

108.  sum  is  the  principal  and  interest  due 

Judioial  Notice  that  Place  Is  Within  when  the  complaint  is  filed,  judgment 

State.  —  In  Garner  v.  Tiffany,    Minor  by  default  should  not  include  interest 

(Ala.)  167,  the  declaration   was  on  a  accruing  after  the  complaint  is  filed, 

note   alleged   to  have   been   made  at  Lamping  v.  flyatt,  27  Cal.  102. 

Fayetteville  in  the  county  of  Madison,  8,  Palmer  v.  York  Bank,  18  Me.  166; 

and  it  was  held  that  this  was  sufficient  Rose   v.    Perry,    8   Yerg.  (Tenn.)  156. 

to  authoriie  the  recovery  of  interest.  Compare  Haeussler  r.   Haberslrolh,  7 

as  on  a  note  payable  in  Alabama,  since  Mo.  App.  458;  McGarr  v.  Lloyd,  3  Pa. 

the  court  would   presume  that    such  St.  474.     And    see    article    Damages, 

place  was  within  the  state.  vol.  5,  p.  700. 

S^»  Ahhama,  —  Boddie     t/.     Ely,     3  Note  Negotiated.  —  In    Haeussler   v. 

Stew.  (Ala.)  182.  Haberstroth,   7  Mo.  App.  458,  it  was 

California,  —  Lane  v.   Gluckauf,  28  held  that  under  the  statute  giving  spe-. 

Cal.  288.    And  see  Lambert  z^.  Schmalz,  cial  damages  on  a  note  which  had  been 

118  Cal.  33.  negotiated,  a  petition   which   did    not 

Massachusetts,  —  Hall  v.  Foster,  114  allege  the  negotiation  of  the  note  sued 

Mass.  18.  on  was  suflScient  in  the  absence  of  spe^ 

South    Carolina.  —  Sims    r.    Goude-  cial  exception, 

lock,  7  Rich.  L.  (S.  Car.)  23.  4.  Smith  v,  Whitaker,  23  III.  367. 

Texas.  —  Page  v.  Carson,  (Tex.  1891)  ft.  Tinsley  v.  Penniman,  8  Tex.  Civ. 

16  S.  W.  Rep.  1036.     And  see  Eaton  v.  App.  495;    Wilson  v.  Lenox,  i  Crapch 

Burns,  31  Ind.  390.  (U.  S.)  194. 
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Coitootioii  Chfttgtt.  —  In  order  to  t^covfer  collection  charges  in  an 
action  on  an  instrument  providing  for  the  payment  of  the 
expenses  of  collection  in  Certairt  cohlihgencies,  it  must  be  alleged 
that  such  contingency  has  happened.* 

Amt>iixit  Btte.  —  In  some  cases  it  is  held  that  the  declaratioh  in  an 
action  on  a  negotiable  instrument  must  allege  the  amount  due 
from  the  defendant  to  the  plairitiff.* 

6.  Promise  — Iteoastity  of  AUegiition.'' —  In  an  action  on  a  negotiable 
instrument  it  is  usually  hecessary  to  allege  that  the  defendant 
promised  to  pay  the  amount  of  such  instrument.* 

Under  the  Eentuoky  Statute  authoriz-  v.  Aultman,  (Tex.  Civ.  App.  1894)  26 

\ng  joint  aciions  again&t  a  drawer  and  S.  W.  Rep.  746,  it  was  held  that  where 

indorse r    of    a   bill   of  exchange,  the  an  action  on  an  account  and  on  a  note 

plaintiff  must  demand  the  costs  of  pro-  were  consolidated,  the  petition  should 

test,  according  to  the  terms  of  the  stat-  state  the  amount  claimed  on  both, 

ute,  as  welt  as  the  debt  and  interest.  S.  Georgia.  —  Bond  v.  Central  Bank, 

Johnson  v.  State  Bank,  5  T.  B.  Mon.  2  Ga.  92. 

(Ky.)  120;    Noel  v.  State  Bank,  7  T.  B.  Kentucky.  — Anderson  v.  Gaitskill,  3 

Mon.   (K\r.)    4CX);    Pendleton   v.   State  Ky.   L.   Rep.  539;    Kentucky  Eclectic 

B%nk,  2  f.  J.  Marsh.  (Ky.)  148.  Inst,    v,   Gaines,  4   Ky.   L.   Rep.   398; 

1.  Jones  V,  Smith,  4  Tex.  Civ.  App.  Parks  v.  Buckler,  7  Ky.  L.  Rep.  527. 

353.  Matsackusetts,  —  Dole    v.    Weeks,    4 

8.  N'ehraska.  —  Gage  v,   Roberts,   12  Mass.  451. 

Neb.  276;  Spellman  7/.  Frank,  18  Neb.  Missomri,  —  Muldrow  v.   Tappan.  6 

no.     But  see    Hartzell    v,    McClurg,  Mo.  276;  McNulty  v.  Collins,  7  Mo.  69. 

(Neb.  iSgS)  74  N.  W.  Rep.  625.  Ne^v  Jersey,  —  Montasrue  v.  Chul-ch 

New    York. — Cohu  v.   Husson,    113  School  Dist.  No.  3,  34  N.  J.  L.  218. 

N.    Y.    662,    23    N.    Y.   St.    Rep.    505,  England,  — H^nvf    v.    Burbidge,    3 

affirming  (C.  PI.)  6  N.  Y.  St.  Rep.  292.  Blng.   N.   Cas.   501,   32  E.   C.  L.  223. 

Pennsylvania.  —  Pennsylvania     Nat.  Compare  Shepherd   i/.  Shepherd,  9  J ur. 

Bank   v.  Kopitzsch  Soap  Co.,  161  Pa.  668. 

St.  134.  A^tien  AgaiiMt  Itt»wer.  —  A  declara- 

South  Carolina,  —  Holland  v,  Kemp^  tion  against  the  drawer  of  a  bill  of  ex- 

27  S.  Car.  623.  change  should  allege  a  promise  to  pay; 

Texas.  —  Ralston  v.  Anltman,  (Tex.  Henrj    v,   Burbidge,  3  Bing.   N.  Cas. 

Civ.  App.  1894)  26  S.  W.  Rep.  746.  501,  32  E.  C.  L.  223,     But  see  Starkey 

And  see  Mollis  v.  Richardson,  t3Gray  v,  Cheeseman,  i  Salk.  128. 

(Mass.)  392.  Prraiife  to  the PlalatiiF.  —  In  an  action 

Several  Inetnunente. —  In  Hollands,  bn  a  note  payable  to  bearer,  it  is  not 

Kemp,  27  S.  Car.  623,  it  was  held  that  necessar)r  to  allege  a  promise  directly 

where  the  action  was  on  three  notes  a  to  the  plaintiff.     Bond  v.  Central  Bank, 

demand   for  the   whole   amount    was  2  Ga.  92;  Dole  v.  Weeks,  4  Mass.  451. 

sufficient,    separate   demands   for    the  Vnoenlieiited  fromife.  —  Acountalleg- 

amount  of  each  note  not  being  neces-  ing    that    the    defendant    corporation 

sary.  made  its  pt-oniissory  note  in  writing, 

Damalfe  or  Sam  Due.  —  In  Oishel  v.  and   ten  days  after  the  date    theteof 

Cra\^en.ii   N.  Y.  Misc.   Rep.  (Buffalo  promised  to  pay  to  the  plain  tiff  $463.75, 

Super,  fct.)  139,  24  Civ.  Pro.  Rep.  (N.  without  any   averment   that  the   note 

Y.)  301,  in  an  action  under  the  provl-  contains  a    promise    to    pay,  or  any 

sion  of  the   New  York  code  requiring  words  from  which  it  can  be  inferred 

the  plaintiff  to  state  that  a  certain  sum  that  the  promise  is  in   the   note,  and 

is  due  to  the  plaintiff,  it  was  held  suffi-  when  the  cbpy  of  the  note  annexed  to 

cient   where   there   was  an  allegation  the  declaration  is  hoi  referred   to  in 

that  the  note  was  due,  that  no  part  had  the  count,  is  defective  in  substance; 

been  paid,  and  that  it  was  protested  Mbatagoe  v.  Church  School  Dist.  No. 

for  nonpayment,  *'  all  to  the  damage  3,  34  N.  J.  L.  218. 

of  the  plaintiff  in  the  sum  "  named.  Promise  te  Paj  on  BofOMt.  —  Where  a 

Odoioliiatioii  of  Aetiitai.  —  In  Ralston  promise  on  the  part  of  the  defendant  to 
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Equivalent  Allegations.  —  A  failure  to  allege  a  promise  by  the 
defendant  is  immaterial  if  the  declaration  contains  an  averment 
that  the  defendant  made  or  executed  the  instrument,*  or  at  least 
where  it  is  alleged  that  he  executed  and  delivered  the  instrument,* 
or  when  to  these  allegations  a  further  statement  is  added  that  the 
instrument  was  executed  for  a  valuable  consideration,'  or  where 
a  copy  of  the  instrument  sued  on  is  set  out  in  addition  to  the  alle- 
gations of  execution,*  but  it  seems  that  a  mere  statement  of  the 
consideration  is  not  sufficient.*  On  the  other  hand,  it  has  been 
held  unnecessary  to  aver  a  promise,  where  a  copy  of  the  instru- 
ment  set   out   shows   such   a  promise.*     A  failure  to  allege  a 

pay  on  request  may  be  inferred  from  464,   wherein   it   was  said:     *'  If    this 

his   liability,  a  complaint  which   dis-  allegation    of    a  promise   to  pay   the 

tinctly  avers  such  a  promise  is  not,  for  amount  of  the  check  declared  on  can 

that   reason,   made   defective,   as    the  be   rejected   as  surplusage,   we    shall 

averment  may  be  rejected  as  surplus-  have  a  complete  declaration  in  debt, 

age.     Henderson   v.    Howard,   a   Ala.  which  is  right  in  every  respect  except 

342*.    Shepherd   v.  Shepherd,  i   C.  B.  that  it  contains  that  averment,  which 

849,  50  E.  C.  L.  849.  is  more,  consistent  with  a  count  in  as- 

Allegation  of  Liability.  —  In  declaring  sumpsit.     Can    we    then    reject    that 

upon  a  promissory  note,  it  is  sufficient  allegation    as    surplusage?"     And    it 

to  declare  simply  upon  the  promise  to  was  held  that  the  allegation  could  be 

pay  contained  in  the  note,  without  rais-  rejected. 

ing  thereupon  a  liability  to  pay  and  1.  Schuttler  v.  King,  13  Mont.  226; 

a  further  promise    based   upon   such  Kansas  City  First  Nat.  Bank  v,  Lan- 

liability.     Dewey  v.  Washburn,  12  Vt.  dis,  34  Mo.  App.  433;  Graves  v.  Drane, 

580.    *  66  Tex.   658;    Matthews    r.    Boykin, 

Repetition  of  Allegation.  —  Where  the  (Tex.  Civ.  App.   1897)  40  S.  W.  Rep. 

plaintiff  states  that  "  the  defendant,  by  845.     Compare    Bledsoe    v.    Wills.    22 

his  certain  note  in  writing,  then   due  Tex.  650. 

and    payable,    promised    to    pay    the  On  General  Demnrrer.  —  In  Graves  v. 

plaintiff,"   he  need   not  further   aver  Drane,  66  Tex.  658,  it  was  held  that 

that  the   defendant    "  thereby    prom-  an  allegation  that  defendant  executed 

ised,"  etc.     Epperly  v.   Little,  6  Ind.  the  note  in  suit  was  good  on  general 

344.  demurrer,   without  an  averment  that 

Promiie  After  Death.  —  In  Stewart  v.  he  promised,  but  the  court  deprecated 

Eden,  2  Cai.  (N.   Y.)  121,  it  was  held  such  pleading. 

that  an  allegation  of  a  promise  was  de-  A  Judgment  by  Default  will  be  sup- 

fective  because  under  the  facts  stated  ported  by  a  petition  alleging  the  exe- 

in  the  declaration  it  appeared  that  the  cution  of  a  note,  without  an  allegation 

promise    had    been   made    some    two  of    a  promise   to   pay.     Matthews    v. 

months  after  the  death  of  the  promisor.  Boykin,  (Tex.  Civ.  App.  1897)  40  S.  W. 

Where  an  indorse r  dies  before   the  Rep.  845. 

maturity  of  the  note,  the  declaration  2.  Spencer  v.  McCarty,  46  Tex.  213. 

should  aver  a  promise  by  his  executor  8.  Quigley  v,  Arteburn,  (Ky.  1895)  32 

and    not    by    the    indorser    himself.  S.  W.   Rep.   165;    Ward  v.  Coffey,   11 

Barnes   z'.   Reynolds,  4   How.  (Miss.)  Ky.  L.  Rep.  339. 

114.  4.  Reynolds  v.  Baldwin,  93  Ind.  57; 

Aider  by  Verdiot.  —  A  declaration  in  Burke  v,  Ashley,  12  Hun  (N.  Y.)  637; 

assumpsit  must  aver  a  promise  on  the  Fennell    v,    Morrison,    37    Tex.    156; 

part  of  the  defendant,  and  a  failure  to  Noonan  v.  Usley,  21  Wis.  138. 

do  so  is  not  cured  by  verdict.     Muld-  6.  Good  paster  v,   Richart,  3  Ky.  L. 

row  V.  Tappan,  6  Mo.  276;  McNuIty  v.  Rep.  392. 

Collins,  7  Mo.  69.  6.  Brown   v.   Weldon,    71   Cal.    393; 

Action  of  Debt.  —  In  an  action  of  debt,  Crosby  v.  New  London,  etc.,  R.  Co., 

a  promise  by  the  defendant  need  not  26  Conn.  126;    Jackson  v.  Burgerr,  28 

be  alleged.     Conklin  v.  Harris,  5  Ala.  Ind.  36;    Napier  v.   Mayhew,  35   Ind. 

213;   Simpkins   v.  Pothecary,   14  Jur.  276;    Bailey  v,  Bailey,  14  S.  &  R.  (Pa.) 

502  Volume  XIV. 


DMlaratioB  NEGOTIABLE  INSTRUMENTS,      and  CompUlnt. 

promise  may  be  cured  by  the  defendant's  answer,^  and  the  ques* 
tion  cannot  be  raised  after  judgment.* 

Hew  Promiie  to  Avoid  Laehei.  —  The  plaintiff  need  not  set  out  in  his 
declaration  a  new  promise  made  by  the  defendant,  when  such 
defendant  has  been  discharged  by  the  laches  of  the  holder,  and 
the  plaintiff's  right  to  recover  rests  upon  such  new  promise.* 

Liability — Condniion  of  Law.  —  In  actions  on  negotiable  instru- 
ments, it  is  not  necessary  to  allege  as  a  conclusion  the  defend- 
ant's liability.  It  is  sufficient  to  set  out  the  facts  from  which 
that  liability  arises.* 

7.  Title  and  Ownership  —  a.  NECESSITY  OF  SHOWING  Title.  — 
In  a  suit  upon  a  note  or  bill  the  plaintiff  must  in  his  declaration 
or  complaint  show  a  legal  right  to  sue  thereon  just  as  in  every 
other  case  a  plaintiff  must  show  sufficient  title  to  enable  him  to 
maintain  the  action  he  brings.*     And  in  general  whatever  forms 

195;  Morgan  v.  Farmers'  Bank,  3  P.  &  v,  Mundine,  24  Tex.   282;    Moody  v, 

W.   (Pa.)  391.      Compart  Hufifaker  v.  Benge,  28  Tex.  545:  Dibrell  v.  Ireland, 

National    Bank.    12   Bush.   (Ky.)  287;  i  Tex.  App.  Civ.  Cas.,  |  302;    Unger 

Goodpaster  v.  Richart,  3  Ky.  L.  Rep,  v.  Anderson,  37  Tex.  550. 

392;  Cooke  V.  Simms.  2  Call.  (Va.)  39.  Washington,  — Davis  v.  Erickson,  3 

1.  Miller  v.   Miller,  4  Ky.  L.   Rep.  Wash.  654. 

364.  West  Virginia,  —  Huntington  Bank 

S.  Wolfstein  v,  Steinharter,  10  Ky.  v,  Hysell,  22  W.  Va.  145. 

L.  Rep.  635.  United  States,  —  Kikindal  v,  Mitchell, 

8.  Tobey  v,  Berly.  26  111.  426;  Brock-  2  McLean  (U.  S.)  402. 

man  v.   Sieverling,   6    111.   App.    512,  Payment    ITndor   Proteit. —  Where    a 

which  was  an  action  brought  to  enforce  person  pays  a  bill  under  protest  for  the 

the   obligation   of  a  surety  on  a  new  honor  of  one  of  several  indorsers,  a 

promise,  made  after  a  failure  to  prove  declaration  which  states  that  the  plain- 

demand  against  the  estate  of  the  prin-  tiff  paid  the  bill  under  protest  accord- 

cipal.     It  was  held  not   necessary   to  ing    to    the     usage    and     custom     of 

found    the    declaration    on    the     new  merchants,  without  stating  that  he  paid 

promise,  but  that  it  might  be  set  up  in  it  to  the  last  indorsee  or  that  he  had 

replication   to   a   plea  of  the   statute,  any  title  to   the  bill,  was  held  to  be 

And  see  Wait  v,  Morris,  6  Wend.  (N.  sufficient  against  a  special  demurrer. 

Y.)  394.  Cox  V,  Earle,  3  B.  &  Aid.  430,  5  E.  C. 

4.  Adams  v.  M*Millan,  8  Port.  (Ala.)  L.  334. 

445;    Kennon  v,  Bailey,  15  Tex.  Civ.  Title  Set  ITp  by  Defiondant  —  Yuiance. 

App.  28.     See  in  general  article  Legal  —  In  an  action  by  the  executor  of  the 

Conclusions,  vol.  12,  p.  1020.  payee  of  a  promissory  note  against  the 

5.  Arkansas,  —  Buckner  v.  Real  Es-  maker,  the  son  of  the  decedent  having 
tate  Bank,  5  Ark.  540.  been  interpleaded  and  answered  setting 

Indiana,  —  Richardson  v.  Snider,  72  up  title  in  himself  by  purchase  from 

Ind.  425;  Archer  v,  Spencer,  3  Blackf.  his  father,  it  is  no  variance  that  the 

(Ind.)  405;  Reed  v.  Garr,  59  Ind:  299.  proofs  show  that  he  was  the  owner  by 

Kentucky,  —  Dodd  v.  King,  i  Mete,  gift  from   his  father,  the  substance  of 

(Ky.J  430;   Haney  v.  Tempest,  3  Mete,  the  issue  tendered  being  ownership  of 

(Ky.)  95.  the  note,  and  the  means  whereby  the 

Louisiana.  —  Clannon  v.  Calhoun,  10  defendant  became  the  owner  being  sub- 
La.  Ann.  460.  ordinate  and  incidental.     McNally  v, 

Missouri,  —  Spears  v.  Bond,  79  Mo.  McAndrew,  98  Wis.  62. 

467;  Jaccard  v,  Anderson,  32  Mo.  188.  Admliiioii    of    Title    in    Pleadingf. — 

Tennessee.  —  McCandlass  v,  Polk,  10  When  the  plaintiff's  title  is  admitted 

Humph.  (Tenn.)  617.  in  the  pleadings  it  cannot  be  contra- 

Texas,  —  Gilder  v.  Mclntyre,  29  Tex.  dieted    by    the    evidence.       Braly    v, 

89;    Gray   v.    Osborne,    24    Tex.    157;  Henry,  77  Cal.  324.     And  under  such 

Malone  v,  Craig,  22  Tex.  609;  Thigpen  circumstances  the  plaintiff's  title  need 
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a  constituent  part  bf  the  plaintiff's  title  must  be  correctly  set 
out,  subject,  however,  to  such  exceptions  as  that  a  bill  payable 
to  a  fictitious  payee  or  order  may  be  declared  on  as  payable  to 
bearer,*  or  that  the  payee  of  a  bill  or  note  payable  to  his  own 
order  may  describe  it  as  payable  to  himself.* 

A&mflitiT6  Shdwin^  ti  Ko  Title.  —  Where  thfe  plaintiff  according  to 
his  own  showing  is  neither  owner  of  the  notes  sued  on  nor  entitled 
to  the  possession  thereof,  the  notes  according  to  the  complaint 
having  been  assigned  to  a  bank  as  security  for  a  loan,  no  right  is 
shown  to  maintain  an  action  thereon.' 

b.  Effex:t  of  Particular  Title  Alleged.  —  The  particular 
title  which  the  plaintiff  alleges  must  control,  and  if  the  facts 
averred  show  no  title  there  can  be  no  recovery.* 

not  be  proved.     Kinealy  v,   Burd,  9  holder  and  that  the  defendant  is  in- 

Mo.  A  pp.  363.  debted  to  the  assignor,  the  complaint 

While  mere  possession  of  a  note  pay-  is  bad  on  demurrer  for  not  stating  facts 

able  to  the  order  of  a  person  other  than  sufficient  to  constitute  a  cause  of  ac- 

the   holder,  and   unindorsed,  does  not  tion.     Palmer  v,  Smedley,  6  Abb.  Pr. 

entitle  the  holder  to  maintain  an  action  (N.  Y.  Supreme  Ct.)  205,  28  Barb.  (N. 

thereon  in  such  a  case,  where  the  alle-  Y.)  468. 

gation  of  complaint  was  that  the  note  Mere  Possession  in  Another  wheh  a 
was  indorsed  to  the  plaintiff  by  the  biU  is  due,  the  title  being  sufficiently 
payee,  and  the  answer  admitted  the  avferred,  is  immaterial.  Thus  whefa  a 
making  of  the  note  but  denied  that  complaint  in  an  action  by  the  indorsee 
there  was  any  consideration  therefor  of  a  bill  averred  the  making  and  in- 
and  alleged  that  the  note  was  trans-  dorsement  of  the  bill  to  the  plaintiff, 
ferred  to  the  plaintiff  long  after  it  be-  another  allegation  that  it  was  prc- 
came  due  and  payable,  it  was  held  sented  by  another  (a  bank)  for  pay- 
error  to  dismiss  the  complaint  at  the  ment  when  it  fell  due  is  not  an  allega- 
close  of  the  trial,  the  evidence  showing  tion  of  ownership  by  the  bank,  but,  at 
that  the  plaintiTf  was  the  owner  of  the  most,  imports  a  deposit  and  a  holding 
note,  having  previously  bought  it,  by  such  bank  as  the  agent  of  the  plain- 
though  the  note  was  not  indorsed  by  tiff.  Farmers',  etc.,  Bank  v.  Wads- 
the  payee  to  the  plaintiff.  Heller  v,  worth,  24  N.  Y.  547. 
Peterson,  (City  Ct.)  3  N.  Y.  Supp.  257.  4.  Russell  v.   Swan,    16  Mass.  314; 

Pleading  Ore  Tenus  —  Presumption. —  Richardson    v.    Snider,    72    Ind.    425, 

And  on  an  appeal  from  a  court  where  wherein  it  was  held  that  a  man  by  be- 

the  pleadings  were  oral,  the  institution  coming  the  successor  in   business  of 

of  a  suit  and  its  prosecution  were  held  another  does  not  become  the  owner  of 

to  imply  an  allegation  of  title  to  the  bills  of  exchange  of  which  that  other 

note  in  the  plaintiff,  and  it  nowhere  died  possessed,  and,  therefore,  allega- 

appearing  that  such  title  was  contro-  tions  limiting  the  general  statement  ot 

verted,  the  court  assumed  it  to  have  title  by  showing  that  the  plaintiffs  are 

been  admitted.     Grabosski  v.  Gewerz,  holders  of  the  instrument  sued  on  be- 

(C.  PI.)  17  N.  Y.  Supp.  528.  cause  they  are  the  successors  in  busij. 

1.  Kikindal   v.   Mitchell,   2   McLean  ness  of  the  former  owner  are  bad. 

(U.S.)  402;    Chitty  on  Bills  (ed.  1839),  •^»«'  »»    ^««^  Gz/eirtYv.  —  Where    a 

178.  single  plaintiff  sues  in  a  dual   repre- 

3.  Smith    V.    M'Clure,    5    East  476;  sentative    capacity,    as  assignee  and 

kikindal  v,  Mitchell,  2  McLean  (U.  S.)  receiver,  having  a  cause   of  action  as 

402.  assignee  but  none  as  receiver  because 

8.  Davis  V.  Erickson,  3  Wash.  654.  the    assignment    vested   the   notes  in 

Snit    by    Assignee.  —  Where    an    as-  him   prior  to  his  appointment  as  re- 

signee,  suing  on  a  note,  sets  out  the  ceiver,  the  allegation  in  the  complaint 

note  and  alleges  assignment  from  the  in  respect  to  the  receivership  may  be 

payee  to  the  plaintiff,  but  also  alleges  rejected   as   surplusage.      Geilfuss  v, 

that    the  assignor  is  the  owner  and  Gates,  87  Wis.  398. 
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c.  Title  fiY  OPERATtON  of  Law  —  Survivorship.  —  Plain- 
tiffs claiming  to  recover  upon  a  promissory  note  as  heirs  of  the 
owner,  or  In  any  other  capacity  by  reason  of  a  right  conferred  by 
operation  of  law,  must  allege  the  facts  which  show  that  under  the 
law  the  title  has  regularly  passed  to  them.^ 

d.  Averment  as  to  Payee  — (i)  Genierally.  —  A  complaint 
upon  a  promissory  note  should  aver  to  whom  the  note  is  payable, 
as  an  entire  absence  of  avermeilt  In  this  regard  may  result  in  a 
failure  to  show  title  in  the  plaintiff  td  the  note.* 

1.  Williams  v.   Riley,   86   Ind.   ^90,  debts  of  his  wife  or  otherwise  making 

which  was  a  suit  by  heirs  at  law;  FftAt  an  equitable  case,  it  was  held  he  could 

V.   Wickes,    ro    Tex.   Civ.    App.    394,  not  recover.     Craige  v.  Tingle,  63  Ga. 

which  was  a  suit  by  a  widow  wherein  274. 

it  was  alleged  that  the  plaintiff  was  S.  Timmons  v.  Wiggins,  78  Ind.  297; 
••  the  surviving  wife  "  of  the  owner  of  White  v.  Joy,  13  N.  Y.  83;  Cherry  r. 
the  note  sued  on,  **  and  as  such  surviv-  Fergeson,  2  McMull.  L.  (S.  Car.)  15. 
ing  wife  is  now  the  owner  and  holder  PStiatiff  Payee.  —  A  complaint  on  a 
xA  said  note,*'  and  it  was  held  that  the  note,  a  copy  of  which  is  made  a  part 
petition  was  sufficient  on  general  de-  thereof,  is  not  bad  for  a  failure  to  aver 
murrer;  Hansell  v.  Gregg,  7  Tex.  223,  thai  the  note  was  payable  to  the  plain- 
to  the  sara2  point  as  the  last  base;  tiff.  Jaqua  v,  Woodbury,  3  Ind.  App. 
Lounge  way    v.    Hale,    73    Tex.    495,  289. 

wherein   the  petition  allegbd  that  the  Action  by  Tndor see  or  Transferee.  —  In 

plaintiffs  acquired    ownership  by   de-  White   v,   Joy,    13  K.  Y.  83,  the  com- 

scent  from  the  payee,  and  it  was  held  plaint  averred  that  the  defendants  "  by 

sufficient    without  an   allegation    that  a  promissory  note  in  writing,  for  value 

they  were  the  owners  and  holders  of  received,   promised  to  pay  the  sum  of 

the  note.  $1,000  one  year    after  the  said  dale. 

Action  by  One  Member  of  PartnOrShip.  And  the  same  was    thereupon  trans* 

—  Where  an  action  was  brought  by  one  ferred  to  the  said  plaintiff,  who  is  now 

person   upon  a  promissory   note  exe-  the    holder  and  owner   thereof,  etc." 

cuted  to  a  firm,  and  the  original  com-  The  court  held  that  the  complaint  was 

plaint  does  not  contain  any  averment  defective    in    substance  for  failure  to 

as   to   who  constitutes    the    firm    noi*  state  to  whom  the  note  was  payable, 

aliei^e    that    any    member    thereof  is  But  in  an  action  against  the  makers 

dead,  it  fails  to  show  the  essential  facts  it  is  sufficient  to  allege  the  execution  of 

necessary  to  authorize  the  plaintiff  tto  the  note  and  the  indorsement  by  the 

maintain  the  action  as  surviving  part-  payee  to  the  plaintiff,  and  that  the  plain- 

ner.     Manning  v.  Smith,  t6  Nev.  87.  tiff  is  the  holder  thereof,  without  alleg- 

EiBcntor    of  Bnnrlvlng  Partnor.  —  In  ing  delivery  to  the   payee  or  to  the 

an  action  brought  by  the  executors  of  plaintiff.     Burbank  v.  French,  12  Wis. 

a  surviving  partner  of  a  firm  it  was  376. 

held  that  the  declaration  need  not  state  An  averment  that  the  said  H.  &  H. 
who  were  the  particular  persons  com-  (the  payees  of  the  bill  of  exchange  in 
posing  the  firm;  that  in  deriving  title  suit),  **  to  whom  or  to  whose  order  the 
through  the  indorsement  of  a  firm  it  is  payment  of  the  said  money  in  the  said 
not  necessary  to  allege  who  compose  bill  of  exchange  specified,  was  re- 
the  firm;  and  that  if  this  be  the  law  in  quested  or  directed  to  be  made,  after- 
respect  to  a  derivative  title  from  the  wards  indorsed  it  to  the  plaintiff,"  is  a 
act  of  the  parties,  more  particularity  sufficient  averment  that  the  bill  was 
and  certainty  are  not  essential  to  a  de-  payable  to  their  order.  Mitchell  v-, 
rivative  title  by  the  act  of  the  law.  Welch,  17  Pa.  St.  339. 
Childress  v.  Emory,  8  Wheat.  (U.  S.)  Defbct  Cured  by  Answer. —  If  the  com- 
668.  plaint   is   defective   in   not  stating   to 

Voto   Payablo    to    XtoceiSMM   Wife. —  whom  ihe  note  sued  on  was  made  pay* 

Where    a   husband   sued   on  an  unin-  able,  the  defect  may  be  cured  by  ah 

dorsed  note  made  payable  to  his  de-  answer  which  admits  thr?  paper  to  be  a 

ceased  wife,  without  alleging  that   he  promissory  note  capable  of  beln^tranS- 

was  the  husband  and  had  paid  the  ferred  and  delivered  as  an  item  of  iii<- 
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Gorreot  Detoription.  —  The  description  in  this  regard  should  be  cor- 
rect, as  the  pleading  and  proof  must  correspond,  and  a  variance 
if  misleading  as  to  the  identity  of  the  paper  sued  on  will  be  fatal.* 

(2)  Incorrect  Name  of  Payee  in  Instrument.  —  A  suit  may  be 
brought  by  the  payee  in  his  true  name,  where  the  name  used  in 
the  writing  is  different  or  erroneous,  if  proper  averments  show 
that  the  party  suing  is  the  party  intended  by  the  designation 
given  in  the  instrument ;  *  or  the  suit  may  be  brought  in  the 
name  which  appears  upon  the  written  instrument,  as  the  maker 

debtedness,  and  which  objects  only  that  AUegation  of  Ezeoation  to  Plaintiff.  — 

the  plaintiff  has  shown  no  title  to  it.  An  allegation  that  the  note  was  "  exe- 

White  V.  Joy,  13  N.  Y.  85.  cuted  and  delivered  to  the  plaintiffs  '* 

1.  Cherry  v.  Fergeson,  2  McMuIl.  L.  is  admitted  by  a  failure  to  deny  it,  and 
(S.  Car.)  15;  Sweetzer  v.  Claflin,  74  an  ostensible  variance  in  one  of  the 
Tex.  667:  Flogny  v.  Adams,  11  Martin  names  of  the  plaintiffs  is  waived  as  a 
(La.)  547;  Thompson  v,  Rathbun,  18  verbal  mistake.  Anderson  v.  Rogers, 
Oregon   202.      See,    however,    in    this  i  Bush  (Ky.)  200. 

connection,  as  well  as  for  various  modi-  InitialB. — Where  the  plaintiff,  John 

fications   of  general  rules  as  to  alleg-  C.  Harvey,  alleged  that  the  defendant 

ing  title,  the  several  following  sections  by  his  note   promised   to   pay  to  the 

of  this  title.  plaintiff,  etc.,  and  a  copy  of  the  note 

If  Not  Misleading  the  variance  may  set  out  was  payable  to  J.  C.  Harvey,  it 
be  disregarded.  McClelland  v.  Smith,  was  held  that,  the  copy  of  the  note 
3  Tex.  210,  in  which  case,  however,  being  a  part  of  the  complaint,  the  aver- 
there  does  not  appear  from  the  report  ments  in  the  complaint  taken  with  the 
to  have  been  any  variance  whatever.  copy  were  equivalent  to  a  direct  allega- 

Objeotion  —  Amendment. — If  the  payee  tion   that   the   note   was   made   to  the 

is  not  correctly  designated  it  is  held  plaintiff  by  the  name  of  J.  C.  Harvey, 

that  the  variance  may  be  taken  ad  van-  Farley   i/.    Harvey,   14  Ind.   377.     See 

tage  of  by  an  objection  to  the  evidence  also  Taylor  v.   Coquillard,    5  Blackf. 

or  motion   for   nonsuit,  although   the  (Ind.)   158;  Doron   v,  Crosby,  12  Ind. 

court   may   upon   motion    for  nonsuit  634. 

allow  an  amendment,  if  such  a  course  And  an  allegation  that  the  note  is 

will  not  operate  as  a  surprise  upon  the  payable  to  a  party  by  his  full  Christian 

defendant.     Farmer  v.   Cram,    7   Cal.  name  is  sufficient  to  admit  a  note  in 

135.  which  the  initials  of  his  Christian  name 

2.  Taylor  v.  Strickland,  37  Ala.  642;  are  designated,  where  there  is  proof 
Wilson  V.  Turner,  81  111.  402;  Wright  that  the  names  refer  to  the  same  per- 
V.  Curtis,  27  111.  514;  Bonner  v.  Gor-  son.  Peyton  v.  Tappan,  2  111.  388. 
don,  63  111.  443;  Smith  v.  Walker,  7  But  see  Andrews?/.  Wynn,  4  S.  Dak.  40. 
Ind.  App.  614;  McKinney  v,  Harter,  7  Where  the  plaintiff  sued  as  Mary  A. 
Blackf.  (Ind.)  385;  Leaphardt  v.  Sloan,  Quarles  on  a  note  made  payable  to  M. 
5  Blackf.  (Ind.)  278;  Rhyan  v.  Dunni-  A.  Quarles,  it  was  held  that  the  posses- 
gan,  76  Ind.  178;  Flogny  v.  Adams,  11  sion  of  the  note  rendered  the  initials 
Martin  (La.)  547;  Meadway  Cotton  sufficient.  Quarles  z/.  Collier.  3  Strobh. 
Manufactory  v.  Adams,  10  Mass.  360;  L.  (S.  Car.)  223.  But  in  Harden  v. 
Lowell  V.  Morse,  i  Met.  (Mass.)  473:  Harden,  i  Strobh.  L.  (S.  Car.)  56, 
Elliot  V.  Abbot,  12  N.  H.  554;  Hunt  v.  where  the  note  was  described  as  if 
Aldrich,  27  N.  H.  31;  Andrews  v,  made  payable  to  Ira  Harden,  it  appear- 
Wynn,  4  S.  Dak.  40:  Willis  v.  Barrett,  ing  that  the  note  was  payable  to  Ira 
2  Stark.  29,  3  E.  C.  L.  303.  H.  Harden,  the  variance  was  held  to 

Identification  by   Ayerment.  —  Where  be  fatal,  though  it  was  said  that  if  the 

there  is  a  variance  in  the  description  plaintiff  had  averred  that  he  was  the 

of  the  payee  in  pleading  or  in  the  name  same  person   he  could  have  recovered 

in  which  the  payee  sues,  and  that  ap-  thereon.     But  see  White  v.  Fassitt,  10 

pearing   in    the    note,    they   must  be  Humph.  (Tenn.)  191. 

identified  by  proper  averments.  Flogny  Objection.  —  Where  it  was  not  averred 

V,  Adams,  11  Martin  (La.)  547;  Harden  in  the  declaration  that  Mary  H.  Banks, 

V.  Harden,  i  Strobh.  L.  (S.  Car.)  56.  one  of  the  plaintiffs,  was  the  same  per* 
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acknowledges  that  name,  and,  it  is  held,  cannot  set  up  that  it  is 
not  the  proper  one.  * 

Proof  of  Identitj.  —  But  where  the  action  is  brought  in  the  payee's 
proper  name  with  an  averment  that  the  note  was  executed  to  him 
by  the  name  appearing  therein,  it  is  held  that  he  must  prove  that 
he  was  in  fact  the  person  intended  as  the  payee.* 

Kistake  In  Spelling.  —  A  mere  mistake  in  the  spelling  of  the  surname 
of  the  payee  in  a  note  is  not  material  when  the  action  is  brought 
by  the  payee  who  describes  himself  properly,  especially  where 
the  names  are  of  the  same  sound.' 

son  called  M.  H.  Banks  in  the  promis-  allege    the    execution    to  him   in   the 

sory  note  sued  on,  it  was  held  that  if  wrong  name.     Pinckard  v.  Milmine,  76 

there  was  a  variance  between  the  in-  111.  453.   See  article  Names,  anU,  p.  270. 

strument  set  forth  and  that  offered  in  S.    Bonner  v.   Gordon,   63    111.   444; 

evidence,  the  defendant   might  crave  Chenot  v.  Lefevre,  8  111.  637. 

oyer,  if  it  was  an  instrument  on  which  Suit  by  Individnal  on  Vote  to  Partner- 

oyer  ought  to  be  granted,  and  demur,  ship.  —  In  an  action  by  an  individual 

or  he  might  object  to  it  when  offered  in  upon  a  promissory  note  made  payable 

evidence  to  the  jury,  but  the  variance  to  a  firm  name,  under  an  allegation 

could  not  be  reached  by  a  mere  demur-  that  the  note  was  intended  for  the  ben- 

rer  to  the  declaration.     RobertsoA    v.  efit  of  the   payee,   and   that  the  firm 

Banks,  i  Smed.  &  M.  (Miss.)  670.     But  name  was  inserted  by  mistake,  it  is  the 

see  Andrews  v.  Wynn,  4  S.  Dak.  40.  duty    of    the   plaintiff  to  prove  such 

In  the  case  of  a  variance  as  to  the  error.     McMicken   v,   Webb,   6   How. 

middle  name  of  the  payee,  between  the  (U.  S.)  292. 

name  described  in  the  declaration  and  Inaoonraoy  in  Chrif tian  Name  —  Failnro 

the  note  itself,  the  variance  must  be  to  Dony  Exeontion. —  Where  a  declara- 

taken  advantage  of  in  some  way  before  tion  by  a  person  who^e  Christian  name 

judgment  if  it  be  deemed  material  at  is  Elizabeth  avers  the  execution  of  a 

all.     Long  V.  Campbell,  37  W.  Va.  665,  note  by  the  defendant  to  the  plaintiff 

which  case,  however,  seems  to  go  upon  by  the  name  of  Lizia,  under  the  general 

the  principle  that  the  middle  name  or  issue   the   note   is  admissible   without 

initial  is  no  part  of  a  name.     See  also  further  proof.     Wilson  v.  Turner,  81 

article  Names,  ante^  p.  270.  111.  402.    And  in  such  a  case  the  note  is 

Fall  Ifamo. —  Under  the  statute  of  3  su£5cient  proof,  unless  the  execution 
and  4  William  IV.,  c.  42,  §  12,  the  full  thereof  is  denied  under  oath.  Frye  v. 
Christian  name  and  surname  of  the  Menkins,  15  111.  339.  See  also  Great- 
payee  were  necessary  to  be  given,  un-  house  v.  Kipp,  4  111.  371;  Wright  v. 
less  it  was  stated  in  the  pleading  to  Curtis,  27  111.  514. 
have  been  described  by  initials  in  the  So  where  the  plaintiff  declares  in  his 
bill  sued  on.  Levy  v.  Webb,  9  Q.  B.  full  Christian  name  and  surname,  alleg- 
427,  58  E.  C.  L.  427.  ing  that  the  defendant  promised  to  pay 

Amendment.  —  If  there  is  a  mistake  in  the  plaintiff  a  certain  sum  of  money,  and 

one  of  the  initials  of  the  payees  named  setting  out  a  copy  of  the  note,  which 

as  set  out  in  the  declaration,  it  may  be  was  taken  to  be  a  part  of  the  complaint 

amended.     Cooper  v,   Bailey,   52  Me.  and  from  which  it  appeared  that  the 

230.  note  was  payable  to  one  of  the  same 

1.  Davis  V,  David,  I  Greene  (Iowa)  surname,  the  initials  instead  of  the  full 

427;   Shaw  V,   Fortine,   98   Mich.  254;  Christian  name  being  prefixed  thereto, 

Kemp  r.  McCormick,  i  Mont.  420.  it  was  held  that  the  production  of  the 

Initials  Instead  •of  Fall  Chriftian  Vame  note  was  sufficient  without  any  other 
being  used  to  designate  the  payee  in  proof,  it  not  being  denied  under  oath 
the  instrument  may  be  used  as  the  that  the  note  was  payable  to  the  plain- 
designation  in  the  pleading.  Wood-  tiff.  Farley  v.  Harvey,  14  Ind.  377. 
berry  v.  Dye,  10  Rich.  L.  (S.  Car.)  31;  8.  Cutting  v.  Conklin,  28  ill.  506; 
Davis  V.  David,  i  Greene  (Iowa)  427;  Power  v.  Woolley,  21  Ark.  462. 
Shaw  V.  Fortine,  98  Mich.  254.  A  note  payable  to  N.  S.  Bake  is  ad- 

Though  ills  also  held  that  the  plain-  missible  in  an  action  by  N.  S.  Baker 

tiff  must  sue  in  his  correct  name  and  under  the  common  counts  with  proof 
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Cbalige  bf  Cor^rat*  KitiM.  —  If  the  name  of  a  corporation  is  changed 
it  may  sue  on  a  note  payable  to  the  old  name  in  the  latter,  aver- 
ring identity.^ 

(3)  Instrnment  Payaiie  to  Blank.  —  A  bona  fide  holder  of  a  note 
or  bill  in  which  the  name  of  the  payee  is  left  blank  may  insert  his 
own  name  therein  and  declare  upon  the  instrument  as  so 
perfected.* 

(4)  Action  by  Payee  Against  Maker.  —  In  an  action  by  the 
payee  of  a  note  against  the  maker  thereof,  an  allegation  that  the 
note  was  payable  to  him  is  material  inasmuch  as,  if  he  were  not 
the  payee,  he  could  not  maintain  his  action  without  further  alle- 
gations.*    But  after  an  allegation  of  the  execution  of  a  promissory 

that  it  was  in  fact  executed  to  the  plain-  how  v.  Boyle,  7  Blackf.  (Ind.)  57.    See 

tiff.     Williams  v.  Baker.  67  111.  239.  also  Close  v.  Fields,  2  Tex.  232.     And 

In  a  Suit  B^re  a  J«ltie6  af  tke  Peace  that  the  name  of  the  payee  in  a  note 

foy  John  Hopper  the  note  in  suit  was  must  be  inserted  before  action  brought, 

made  payable  to  John  Harper,  and  it  Thompson  v.  Rathbun,  18  Oregon  202; 

was  held  that  the  plaintiff  might  prove  Schooler  v,  Tilden,  71  Mo.  580.     Contra^ 

that  the  note  was  executed  to  him  by  in  State  Bank  v.  Garey,  6  B.  Mon.  (Ky.) 

the  wrong  name.    Jester  v.  Hopper,  13  627.*  which  was  an  action  against  the  ac- 

Ark.  43.  ceptor  and  drawer  of  a  bill  of  exchange, 

Missp^ed    Ohristian   Hame.  —  Where  it  was  held  that  the   blank  could  be 

the     note     offered     in    evidence    cor-  filled  even  after  suit  brought,  and  that 

responded  with  that  set  out,  except  that  when   the   name  of  the  payee   is  ins 

it  was  payable  to  Stevens  Stebbins  and  serted  the  paper  will  be  considered  ao 

the    note    described   was    payable    to  payable  to  him  from  the  beginning.     Ss 

Steven  Stebbins,  there  was  held  to  be  the  name  of  the  payee  of  a  note,  it  ha^ 

no    material     variance.       Stevens    v.  been  held,  may  be  inserted  even  at  the 

Stebbins,  4  111.  25.  trial,   but   if  the  plaintiff  proceeds  to 

1»  Madison  College  v.  Burke,  6  Ala.  trial  without  doing  so,  it  is  fatal  upon 

494;    Cumberland  College   v.   Ish^   22  special   plea  or    demurrer.      Seay    v. 

Cal.  641;  Newlan  v.  Lombard  Univer-  State  Bank,  3  Sneed  (Tenn.)  558. 

sity,  62  111.  195.    See  article  Corpora-  The  Aesigiunent  or  Indersement  of  a 

TiONSj  vol.  5,  p.  66.  bill  by  the  bona  fide  holder  authorizes 

Where  a  complaint  by  the  Cumber-  the  assignee  or  indorsee  to  insert  the 

land  College  on  a  note  made  payable  name  of  the  indorser  or  assignee  as 

to  *•  the  board  of  trustees  of  Sonomo  payee.     State    Bank    v.   Garey,   6    B. 

Academy  or  their  successors  in  office  "  Mon.  (Ky.)  628. 

showed  that  the  plaintiff  was  the  same  When  Bait  Is  Hot  on  Instnunent  — 

corporation    as    was    formerly    called  Where  one  joint  maker  of  a  bote  pay- 

"  Soilomo  Academy/' it  was  held  suffi-  able    in    blank   signed    the    same    as 

cient.     Cumberland  College  v.  Ish,  22  security,  it  was  held  that  he  could  sue 

Cal.  641.  his  co-maker  for  the  amount  which  he 

2.  Greenhow    v.    Boyle,    7   Blackf.  was  compelled  to  pay  on  the  note,  and 

(Ind.)  57;   State  Bank  v.  Garey.  6  B.  such  an  action  not  being  upon  the  note 

Mon.  (Ky.)  627;  Elliot  v.  Abbot,  12  N.  itself,  it  cannot  be  objected  that  the 

H.  554;  U.  S.  V.  White,  2  Hill  (N.  Y.)  failure  to  insert  the  name  of  the  t)ayee 

61;  Thompson  v.  Rathbun,  18  Oregon  rendered    the  note    void.     Schooler  v. 

202;    Seay    v.    State    Bank,   3  Sneed  Tilden,  71  Mo.  580. 

(Tenn.)  558;    Close   v.    Fields,  2  Tex.  3.  Bentiett  v,  Crowell,  7  Minn.  385. 

232;  Crutchly  r.  Mann,  5  Taunt.  529,  i  See  infra^j^.  Indorsement  or  Assignment. 

E.  C.  L.  179,  I  Marsh.  29;  Cruchley  v.  Sufficiency.  —  An  allegation  that"  de- 

Clarance,   2   M.   &   S.    90.      See    also  fendant  made  his  promissory  note  ih 

Schooler  v,  Tilden,  71  Mo.  580.  writing  and  thereby  promised  to  pay 

Time  for  Filling  Blank.  —  It  is  held  plaintiff,"  sufficiently  shows  ownership 

that  the  name  of  the  payee  in  a  bill  of  the  note   in  the  plaintiff.     Moss  r. 

mast    be    inserted    before    a    suit    is  Cully,  i  Oregon  147;  Hook  v.  White, 

brought  against  the  acceptor.    Green-  36  Cal.  299. 

508  Volume  XIV, 


BMlaratlon  NEGO  TIA BLE  INS  TR  UMENTS,     and  (kmiiUi»l. 

note  to  the  plaintiff  by  the  defendant  is  made,  an  averment  of  a 
continuous  holding  or  ownership,  as  that  the  plaintiff  is  still  the 
owner  and  holder  thereof,  is  not  necessary.* 

(S)  Note  Payable  to  Order,  —  A  note  payable  to  the  order  of  a 
particular  person  is  the  equivalent  of  one  payable  to  him  or  his 
order,  and  a  note  in  the  one  form  may  be  declared  upon  as  in  the 
other.* 

Ifan^t  of  PUInUff  and  Payte  tl«  fitiiM.  New   York.  — Wih\o  v,   Harrison,   7 

—  Where  ihe  name  of  the  plaintiff  is  Abb.  Pr.  (N.  Y.  Super.  Ct.)  447;    De 

the  same  as   that  of  the  payee  men-  Santes  v,  Searle,  11  How.  Pr.  (N.  Y.  C. 

tioned  in  the  note,  it  is  not  necessary  PI.)  477. 

to  allege  that  the  plaintiff  and  the  Texas.  —  Wilson  v,  Hampton,  2  Tex. 
payee  mentioned  in  the  note  are  the  Unrep.  Cas.  426;  Bouvet  v.  Wood- 
same  person.  Chappell  v,  Bissell,  10  ward,  2  Tex.  Unrep.  Cas.  449;  Frank 
How.  Pr.  (N.  Y.  Supreme  Ct.)  275;  v.  J.  S.  Brown  Hardware  Co.,  10  Tex. 
Hay  ward  v.  Grant,  13  Minji.  165.  Civ.  App.430;  Kinseytf.  Bellas,  i  Tex. 

Where  a  note  was  set  out  in  the  com-  APP*  ^i^*  Cas.,  §  96. 

plaint  in  hac  verba,  showing  that  it  was  bee  also  17.  d.   Character  oj  Statutes 

payable  to  the  order  of  the  plaintiff,  an  and  Proceedings  Thereunder^ 

allegation  that  the  plaintiff  is  the  owner  Denial  of  Tranifer.  —  It  is  not  neces* 

and  holder  thereof  is  held  to  be  suffi-  sary  that  the  payee  should  allege  that 

cient.     Smith   v,  Waite,  103  Cal.  372.  he  has  not  transferred  the  note,  as  he 

And  in  Malone  v.  Craig,  22  Tex.  609,  >t  is  presumed  to  remain  the  owner  and 

was  held  that  a  petition  which  alleged  holder  of  the  paper  until  the  contrary  is 

the  execution  and  delivery  of  a  note^  made  to  appear.     Wilkins  v,  McGuire, 

giving  a  copy  thereof  from  which  it  2  App.  Cas.  (D.  C.)  448. 

appeared  that  the  name  of  the  payee  of  A   Code  Fonii)   under  which,   in  an 

the  note  corresponded  with  the  name  action  on   a  note,   the   plaintiff  must 

of  the  plaintiff,   was    insufficient,  be-  allege  that  the  note  is  the  property  of 

cause  it  did  not  allege  that  the  note  the  petitioner  contemplates  the  bring- 

was  executed    and    delivered    to   the  ing  of  a  suit  by  an  assignee  or  bearer 

plaintiff,  or  that  he  was  the  owner  an4  of  a  note  made  payable  to  another  and 

holder   thereof.     See  also  infra^  3.  b,  not  a  suit   by  the   payee   against  the 

Delivery,  maker.     Busick  v.  Bumm.  3  Iowa  63. 

But  where  it  was  averred  that  the  note  2.  Sherman  v.  Globe,  4  Conn.  246; 

was  delivered  to  the  plaintiff,  it  was  Howard  t/.  Palmer,  64  Me.  86;  Fay  v, 

held  that  the  presumption  of  law  was  Goulding,  10  Pick.  (Mass.)  122;  Kikin- 

that  they  were  the  payees  named  in  the  dal  v,  Mitchell,  2  McLean  (U.  S.)^o2; 

note,   the  surnames  of   the   plaintiffs  Smith  v.  M'Clure,  5  East  476;    Fred* 

being  the  same  as  those  mentioned  in  erick  v.  Cotton,  2  Show.  8. 

the  note,  although  there  was  no  allega-  A  bill  payable  to  order  is  payable  to 

tion  that  the  plaintiffs  were  the  payees,  the  payee,  and  the  order  need   not  be 

Hay  ward  v.  Grant,  13  Minn.  165.  averred.     Frederick  v.  Cotton,  2  Show. 

1.  California. — Shasta  Bank  z/.  Boyd,  8;    Fay  v,  Goulding,  10  Pick.  (Mass.) 

99  Cal.  604;    Hook  V,   White,  36  Cal.  122;     Whitney     v.    Whitney,    Quincy 

299;  Wedderspoon  v.  Rogers,  32  Cal.  (Mass.)  117:  Sappington  v,  PuUiam,  4 

569.  111.  387.     Though  if  the  plaintiff  were 

Connecticut,  —  Sherman   v.   Globe,  4  an  indorsee,  such  an  allegation  might 

Conn.  246.  be   necessary.      Fay   v,   Goulding,    10 

District   of   Columbia.  —  Wilkins   v.  Pick.  (Mass.)  122;  Whitney  z/.  Whitney, 

McGuire,    2   App.   Cas.   (D.    C.)  448;  Quincy  (Mass.)  J17. 

Durant  z/.  Murdock,  3  App.  Cas.  (D.  Note  to  plaintiff  or  Bearor,  —  Where 

C.)  114.                                          ^  the  averment  was  that  the  note  in  suit 

Minnesota,  —  Holbrook  v,   Sims,   39  was  payable  to  the  plaintiff  or  order, 

Minn.  122.  and  the  evidence  showed  that  it  was 

Montana.  —  Sch  uttler    v.    King,    13  payable  to  plaintiff  or  bearer,  it  was  held 

Mont.  228.  that  there  was  no  such  discrepancy  £va 

Nebraska.  —  Hartzell     v.     McClurg,  amounted  to  a  failure  of  proof.     Bar- 

(Neb.  1898)  74  N.  W.  Rep.  625.  rows  v.  Million,  43  Mo.  App.  79. 
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(6)  Action  in  Name  of  Payee  for  Use  of  Another.  —  Where  it  is 
necessary  to  commence  a  suit  in  the  name  of  the  original  payee 
and  the  beneficial  interest  is  in  another,  the  suit  may  be  brought 
in  the  name  of  the  payee  for  the  use  of  the  beneficial  owner,  and 
this  form  has  been  considered  sufficient  authority  from  a  nominal 
plaintiff  to  justify  the  officer  in  paying  the  proceeds  of  the  judg- 
ment to  the  person  so  designated.^ 

(7)  Action  by  Payee  Against  Irregular  Indorser.  —  In  an  action 
by  the  payee  of  a  note  against  an  irregular  indorser  it  is  sufficient 
to  aver  an  indorsement  and  delivery  by  the  defendant  to  the 
plaintiff.* 

(8)  Descriptio  Persona  —  (a)  Generally.  —  If  the  name  of  the  payee 
in  the  body  of  the  note  is  followed  by  words  indicating,  a  repre- 
sentative capacity,  they  are  generally  considered  merely  descriptio 
personce,  and  as  such  are  immaterial,  and  the  payee  may  de- 
clare  upon  the  note   in   his  own   name,*   as   where   the  word 

1.  Numlin  v.  Westlake,  3  Ohio  24;  Ga.  129,   which  was  an  action  in  the 

Trezevant    v,     McNeal,     2     Humph,  name  of  A.  on  a  written  acknowledg- 

(Tenn.)    352.     See,    for    the    right    of  ment  to   him  by  B.  of  a  receipt  of  a 

assignee  to  sue  in  his  own  name  and  sum   of  money,   and  the  amendment 

kindred  questions,  supra^   VI.  Parties  was  allowed  after  plea  by  B.  that  the 

Plaintiff  2Ln^  subsections.  money  belonged  to  C,  that  A.  was  a 

If  the  suit  is  in  the  name  of  the  mere  agent,  and  that  be  had  defenses 

payee  without  designating  the  person  against  C. 

for  whose  use  it  is  brought,  the  plain-  Against  Indorser.  —  A  declaration  in 

tiff  should  reply  to  a  plea  of  the  assign-  the  name  of  the  payee  for  the  use  of 

ment  that  the  suit  is  for  the  benefit  of  another  against  an  indorser  was  held 

the  real  owner  and  not  demur,  as  by  bad  on   demurrer   because  it  did   not 

the  latcer  course  he  admits  a  want  of  state  the  indorsement  to  the  defendant 

interest  in   himself    and    defeats    his  nor  the  indorsement  from   him.     Mc- 

action.       Trezevant     v.     McNeal,     2  Innis  v.  Rabun,  i  Port.  (Ala.)  386. 

Humph.     (Tenn.)     352;     Vincent     v,  2.  Price  v.  Lavender,   38   Ala.   389, 

Groom,  I  Yerg.(Tenn.) 430;  Waggoner  distinguishing    Mclnnis    v.    Rabun,    i 

V.  Colvin,  II  Wend.  (N.  Y.)  27.  Port.  (Ala.)  386,  in  that  there  was  no 

Yarianoe  Between  Writ  and  Declaration  allegation  in  that  case  that  the  note  was 

—  If  a  writ  does  not  show  that  the  ac-  indorsed  to  the  payee.     See  supra,  3.  c. 

tion    is    for    the    use  of   another,  the  Irregular  Indorsement  Before  Delivery 

declaration  should  not  be  for  the  use  to  Payee, 

of  another,  but  should  follow  the  writ.  8.  Alabama,  —  Milton   v.  Haden,  32 

Goodman  v.  Walker,  30  Ala.  482.  Ala.  30;  Castleberry  v.  Fennell,  4  Ala. 

Variance  Between  Caption  and  Body  of  642;  Preston  v.  Dunham,  52  Ala.  217. 

Petition.  —  In    Beatlie  v,   Lett,  28  Mo.  Arkansas,  —  McLain    v,    Onstott,    3 

596,  it  is  held  that  the  indorsee  of  a  Ark.  478. 

promissory  note  being  entitled  to  main-  Georgia.  —  Collier  v,  Barnes,  64  Ga. 

tain  an  action  thereon  In  his  own  name,  484;  Lester  v,  Mcintosh,  loi  Ga.  675. 

although  indorsed  to  him  for  collection,  Illinois,  —  Bond  v.  Betts,  i  111.  205; 

if  the  caption  of  the  petition  shows  a  Baker  v,  Ormsby,  5  111.  325. 

suit  by  the  indorsee  for  the  use  of  the  Maine,  —  Blackstone   Nat.    Bank  v, 

indorser  and  in  the  body  of  the  petition  Lane,  80  Me.  165. 

it  is  alleged  that  the  title  is  in  the  plain-  Maryland,  —  Graham  v,  Fahnestock, 

tiff  by  indorsement,  the  words  in  the  5  Gill  (Md.)  215;  Turners.  Plowden,  2 

caption  "  to  the  use  of,"  etc.,  may  be  Gill  &  J.  (Md.)  455. 

disregarded.  Mississippi,  —  Falls     v.   Wilson,    24 

Amendment.  —  The  court  may  permit  Miss.  168;  Trotter  v.  White,  10  Smed. 

the  plaintiff  to  amend  his  declaration  &  M.  (Miss.)  607. 

by  showing  that  he  sues  for  the  use  of  New  York,  —  Litchfield  v.  Flint,  104 

another.     BuflSngton  v,  Blackwell,  52  N.  Y.  543;  Chase  v,  Behrman,  i  N.  Y. 
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fitanager}  executor  or   administrator,^  agents  presidenty   or   the 

like,*  follows  the  name  of  the  payee;  and  being  immaterial,  if 
such  a  description  is  added  to  the  name  of  the  plaintiff  it  may 
be  disregarded  as  surplusage  and  will  not  prevent  a  recovery  in 
his  individual  capacity.* 

City  Ct.  352;   Davis  v.  Garr,  6  N.  Y.  1.  Chase  v,  Behrman,  i  N.  Y.  City 

124.  Ct.  352. 

Tennessee.  —  Rutherford  v.  Mitchell,  2.  Falls    v,   Wilson,   24    Miss.    168; 

Mart.    &   Y.    (Tenn.)    261;     Cocke    v.  Laughman  v.  Thompson,  6  Smed.  & 

Dickens,  4  Yerg.  (Tenn.)  29.  M.  (Miss.)   259;   Carter  v.  Saunders,  2 

Texas.  —  Gayle  z/.  Ennis,  i  Tex.  184;  How.  (Miss.)  851;    Litchfield  v.  Flint. 

Rider  v.  Duval,  28  Tex.  622;  McDonald  104  N.  Y.  543;  Merritt  v.  Seaman,  6  N. 

V.  Young,  (Tex-  Civ.  App.  1897)  41  S.  Y.  168. 

W.  Rep.  885.  An. administrator  may  sue  on  a  note 

In  Litchfield  v.  Flint,  104  N.  Y.  543,  in  his  own  name  without  reference  to 

it  was  said  that  where  the  note  was  the    character    of     administrator    ap- 

payable   to  a   particular  payee  whose  pended   to  his  name  as  payee  in  the 

name  was  followed  by  the  designation  body  of  the  note.     Gayle  v.  Ennis,  i 

'*  executor,"  etc.,  if  the  payee  wish  to  Tex.    184;    Claiborne   v.   Yoeman,    15 

sue   upon   the   note   itself,   the   above  Tex.  44.     And  if  the  payee  describes 

designation     being    merely    descriptio  himself  as  administrator  according  to 

persona^  the  note  being  payable  to  the  the  description  in  the  note  upon  which 

individual,  he  was  bound  to  sue  in  his  he  sues,  a  denial  that  he  is  executor 

individual   name.     Cocke  v,  Dickens,  does  not  raise  a  material  issue.     Clai- 

4  Yerg.  (Tenn.)  29.  borne  v.  Yoeman,  15  Tex.  44. 

DeniEtl  of  Bepresantatiye  Capadtj.  —  In  8.  Castleberry  v.  Fennell,  4  Ala.  642; 

such    a    case,    if    the    representative  Preston  v.  Dunham,  52  Ala.  217;  Bond 

capacity  as  appears  in  the  note  is  set  v.  Betts,  I  111.  205;  Lester  v.  Mcintosh, 

out  in  the  pleading  it  cannot  be  put  in  loi  Ga.  675;  Butfum  v,  Chad  wick,  8 

issue  by  a  plea  in  abatement.     Baker  Mass.  103. 

t/.  Ormsby,  5  111.  325.  Snflloienej.  —  A    suit    in    which    the 

Where  it  is  alleged  that  the  plaintiff  plaintiff  describes  the  bill  declared  on 

was  administrator  in  an  action  upon  a  as  made  and  delivered  to  him  by  the 

note  made  payable  to  him  as  adminis-  name   and  description  of  "J.  D.    F., 

trator  or  bearer,   if    the    capacity   in  agent  for,"  etc.,  is  held  to  be  properly 

which  he  sues  is  not  put  in  issue,  he  brought.     Castleberry    r.    Fennell,    4 

need  not  prove  it.     Trammell  v.  Swan,  Ala.  642. 

25  Tex.  473.  In  an  action  on  a  bill  payable  to  a 

Beyivorr —  In  Laughman  v,  Thomp-  person  as  agent  there  is  no  variance  if 

son.  6  Smed.  &  M.  (Miss.)  259,  the  suit  the  declaration  describes  the  payee  by 

was  brought  by  one  to  whom  a  note  name,  omitting  the  word  *'agent."  Gra- 

was  payable  as  administrator  de  bonis  ham  v,  Fahnestock,  5  Gill  (Md.)  215; 

non^  and  upon  the  death  of  the  plaintiff  Turner  v.  Plowden,  2  Gill  &  J.  (Md.) 

the  suit  was  revived  in  the  name  of  his  455;  Rutherford  v.  Mitchell,  Mart.   & 

administrator,  and  this  was  held  to  be  Y.  (Tenn.)  261;    Cocke  v.   Dickens,  4 

proper  although  the  note  was  payable  Yerg.  (Tenn.)  29. 

to  the  deceased  as  administrator  of  an-  4.  Lester  v.  Mcintosh,  loi  Ga.  675; 

other.     Bradley  V.  Graves,  46  Ala.  277.  Falls  v.  Wilson,  24  Miss.  168;  Trotter 

Aotion  by  Aitignee.  —Where  a  note  v.  White.  10  Smed.  &  M.  (Miss.)  607; 

was  payable  to  one  as  curator,  and  by  Litchfield  v.  Flint,  104  N.  Y.  543;  Mer- 

such  payee  assigned,  in  an  action  by  ritt  v.  Seaman,  6  N.  Y.  168. 

the  assignee,  the  defendants  excepted  In  Trotter  v.  White,  ro  Smed.  &  M. 

to  the  sufficiency  of  the  petition  upon  (Miss.)  607,  a  suit  was  brought  on   a 

the  ground  that  the  note,  being  payable  note  payable  to  the  defendant  in  error 

to  the  assignor,  "  curatrix,"  etc.,  could  as  administratrix,  etc.,  in  a  foreign  stale, 

not  be  assigned  by  her,  but  it  was  held  and  it  was  objected  that  she  could  not 

that  this  description  of  the  payee  might  maintain  a  suit  in  Mississippi  without 

be   rejected   as  surplusage  and  could  having  shown  that  letters  of  adminis- 

not  affect  her  right  to  assign  the  note,  tration  had  been  procured  in  the  latter 

Lipscomb  r.  Ward,  2  Tex.  277.  state,  but  the  court  said  that  the  objcc- 
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(b)  iranio  of  PayM  Not  Dofigiiatod.  —  If  the  name  of  the  payee  13  not 
designated  but  the  note  is  ipade  payable  to  a  representative 
merely,  it  is  held  that  the  person  who  at  the  time  bore  the  relation 
so  indicated  may  sue  individually  alleging  the  execution  of  the 
note  to  him  by  that  style.* 

(0)  Contract  Made  for  Principal.  —  On  the  other  hand,  it  is  held  that 
where  the  contract  appears  to  have  been  made  with  a  principal, 
though  effected  through  agents,  and  the  written  promise  js  to  the 
agents  eo  nomine^  the  principal  must  sue.* 

tion  could  not  avail  because  the  notes  See  in  general  article  Principal  and 

evidencing  the   debt  were   payable  to  Agent. 

her  as  administratrix   and   she  could  A   note   payable  to  '*  the    president 

prosecute  the  suit  as  in  her  own  name,  and  directors  of  4he  Planters  and  Mer- 

Koto    Payahle   to  Bearer. —  Where  a  chants'    Bank   of   Mobile"  is  in  legal 

note  is  payable  to  an  assignee  in  bank-  effect  a  note  payable  to  the  corporation 

rupicy  or  bearer,  in  an  action  thereon,  and  may  be  sued  on  as  such.     Hazard 

language  describing  the  representative  v.    Planters',   etc..    Bank,  4  Ala.  299; 

capacity  of  the  plaintiff  may  be  treated  Cumberland   College   v.    Ish,    22  Cal. 

as  surplusage  and  the  plaintiff  recover  641;    Alston  z/.  Heartman,  2  Ala.  699. 

in  his  individual  capacity.     Collier  v.  wherein  the  promise  was  to  pay  "  to 

Barnes,  64  Ga.  484.  the  Treasurer  of  the  Manual  Labor  In- 

So  where  a  note  is  payable  to  bearer,  stitute  of  South  Alabama,"  and  it  was 

a  description  of  the  plaintiff  as  admin-  held  that  no  action  could  be  sustained 

istrator,  etc.,   is   merely  descriptio  per-  thereon  in  the  name  of  the  treasurer. 

sona  and    cannot    affect   his   right   to  Bnlt  In  Vame  of  Principal  or  Agent.  — 

recover  in   his  own   name.     Rider  v.  An  action  upon  a  note  made  payable  to 

Duval,  28  Tc^'  622.     See  also  Tram-  an  agent  for  a  principal,  naming  both, 

mell  V.  Swan,  25  Tex.  473.  was  brought  by  the  agent  for  the  use 

1.  Buck  V.  Merrick,  8  Allen  (Mass.)  of  the  principal,  and  it  was  held  to  be 
123;  Adams  v.  King,  16  111.  169,  an  action  by  the  principal  and  that  the 
wherein  the  note  was  payable  to  "  the  words  importing  that  the  agent  sued 
administrators  "  of  a  person  specified,  for  the  use  of  the  principal  were  sur- 
and  it  was  held  that  the  plaintiffs  plusage  and  might  be  stricken  out  at 
might  sue  individually  alleging  that  any  time,  and  that  therefore  the  death 
the  note  was  payable  to  them  by  the  of  the  agent  before  the  pending  action 
name  and  style  of  administrators  of  the  would  not  affect  the  suit.  Martin  v, 
decedent.  Lamb,  77  Ga.  252,  under  code  provi- 

Bufflolenoy.  —  A   note   in    suit   being  sions  permitting  the  suit  in  such  a  case 

made  payable  to  the  treasurer  of  a  par-  as   this  to  be   brought  by   either   the 

ish,  or  his  successor  in  that  office,  an  principal  or  the  agent;  Wilson  v.  First 

averment  in  the  declaration   that  the  Presb.  Church,  56  Ga.  554. 

plaintiff  was  such  treasurer  when  the  Averment  Identifying  Interest  of  Prin- 

note  was  made,  and  that  it  was  pay-  cipal,  —  As  has  been  shown,  a  suit  may 

able  to  himself,  sufficiently  shows  his  be  brought  in  a  name  other  than  the 

right  to  bring  the  action.     Whether,  on  name  of  the  payee  in  the  note  with  a 

a  trial  of  the  case,  the  evidence  would  proper  averment  showing  that  the  party 

show  that  the  action  is  or  is  not  rightly  suing  is  the  party  to  whom  the  note 

brought  by  him,  is  a  question  not  open  was  made.    See  supra,  7.  d.  (2)  Incorrect 

on   the  demurrer.     Buck  t/.  Merrick,  8  Name  of  Payee  in   Instrument,      And 

Allen  (Mass.)  123.     See  also  Davis  v.  this  rule  has  been  applied  to  a  suit  by 

Garr,  6  N.  Y.  124.  a  principal  upon  a  note  executed  to  the 

So  in  Durfee  v.  Morris,  49  Mo.  55,  it  agent  as  such.  Thus,  a  bank  may  sue 
was  held  that  the  plaintiff  might  sue  as  payee  on  a  note  payable  to  the  cash- 
in  his  own  name  upon  a  note  made  ier,  alleging  that  the  promise  was  made 
payable  to  the  '*  superintendent  of  the  to  it  by  the  name  of  the  cashier,  or 
Decatur  Agricultural  Works,"  de-  that  it  was  thus  intended  to  designate 
scribing  himself  as  such  superintend-  the  plaintiff.  Darby  v.  Berney  Nat. 
ent.  Bank,  97  Ala.  643;    Pratt  v.   Topeka 

2.  Gilmore    v.    Pope,    5   Mass.   491.  Bank,  12  Kan.  570;  Hobbs  v.  Chemical 
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(9)  Impersonal  Payee.  —  An  instrument  payable  to  an  imper- 
sonal payee  is  construed  as  payable  to  bearer,*  and  may  be 
declared  on  in  the  manner  of  declaring  upon  such  instruments.* 

(10)  Fictitious  Payee.  —  A  bill  or  note  payable  to  a  fictitious 
person  and  indorsed  in  the  name  of  such  payee  is  deemed  to  be 
payable  to  bearer,  in  the  hands  of  an  innocent  holder,*  and  an 
instrument  so  payable  may  be  declared  on  as  one  payable  to 
bearer.* 

e.  Joint  Interests  — (i)  Generally. —  li  a  note  is  declared 
upon  as  payable  to  the  plaintiff  he  cannot  recover  upon  an  instru- 
ment which  is  payable  to  others  jointly  with  him.* 

ABBignment.  —  If  in  a  suit  by  one  plaintiff  it  appears  that  the  note 
sued  on  was  assigned  to  him  and  another  he  must  show  how  he 

Nat.  Bank,  97  Ga.  525.     And  in  such  to  himself  by  the  name  of  the  bank,  or 

a  case  it  is  held  that  the  declaration  that  he  might  declare  in  his  own  name 

must  contain    an   allegation   showing  as  on  a  note  payable  to  bearer,  treating 

that  the  person  was  such  cashier  and  the  name  of  the  bank  as  fictitious,  or 

that  the  ownership  of  the  note  was  in  that  he  might  sue  as  indorsee  if  he 

the  plaintiff,  and  that  the  omission  of  could  obtain  a  valid  indorsement  by 

such     allegations,    unless    cured    by  the  bank.     Elliot  v.  Abbot,   I2  N.  H. 

amendment,  would  render  the  plead-  549.     See  also  Hunt  r.  Aldrich,  27  N. 

ing  fatally  defective,  and  advantage  of  H.  31;    Rhyan  v,  Dunnigan,  76  Ind. 

the  dsfect  might  be  taken  even  at  the  178;  Chenango  Bank  v,  Hyde,  4  Cow. 

trial    term    by   a   motion   to  dismiss.  (N.  Y.)  567. 

Hobbs  V,  Chemical  Nat.  Bank,  97  Ga.  Ezeeptlon  to  Bulo  of  Cortalntj.  —  It  is 

525.  said  to  be  an  exception  to  the  general 

But  it  has  also  been  held  that,  under  rule  requiring  whatever  forms  a  con- 

the  practice  permitting  the  real  owner  stituent  part  of  the  plaintiff's  title  to 

to  sue,  a  corporation  might  sue  on  a  be  set  out  correctly,  that  a  bill  payable 

note   which   was  made  payable  to  its  to  a  fictitious  payee  or  his  order  may 

treasurer   without    alleging    that    the  be   declared  on   as   a  bill   payable  to 

note   was  made  payable  to  it  by  that  bearer.     Kikindal  v.   Mitchell,   2   Mc- 

name.     Rutland,  etc.,  R.  Co.  v.  Cole,  Lean  (U.  S.)  402. 

24  Vt.  33.  Payee  Vamed  or  Bearer.  —  When  the 

1.  See    title   Bills  of  Exchange  and  instrument  is   payable   to  a   fictitious 

Promissory  Notes ^  Am.  and  Eng.  Encyc.  payee,  or  bearer,  title  need  not  be  traced 

of  Law  (2d  ed.),  vol.  4,  p.  114.  through  the  indorsement  of  the  ficti- 

8.  Mechanics'    Bank   v.   Straiton,    3  tious  payee.     Lane  v.  Krekle,  22  Iowa 

Keyes  (N.  Y.)  365,  5  Abb.  Pr.  N.  S.  (N.  405. 

Y.)  II.  5.  Connolly    v.    Cottle,    i    111.    364; 

8.  For  the  effect  of  an  instrument  Manning  v.  Smith,  16  Nev.  85,  holding 

made  so  payable,  sec  title  Bills  of  Ex"  that  where  a  suit  is  brought  by  one  on 

change  and  Promissory  Notes^  Am.  and  a  note  made  payable  to  two  in  a  firm 

Eng.  Encyc.  of  Law  (2d  ed.),  vol.  4,  p.  name  the  plaintiff  cannot  recover  with- 

115.  out  alleging  his  right  to  sue,  as  that  he 

4.  Hunter  v.  Blodget,  2  Yeates  (Pa.)  is  the  survivor. 

480;  Farnsworth  v,  Drake,  ii  Ind.  101 ;  But  in  Spencer  v.  McCarty,  46  Tex. 

Hunt  V,  Aldrich,  27  N.  H.  31;  Kikin-  213,    where    it    was  alleged   that    the 

dal  V,  Mitchell,  2  McLean  (17.  S.)402;  plaintiff  was  the  owner  and  holder  of 

Minet  v.  Gibson,  3  T.  R.  481,  i  H.  BI.  the   note  sued  on,  which  was  copied 

569.  See  also  Rogers  V.  Ware,  2  Neb.  29.  into  the  petition,  it  was  held  that  the 

Where  a  note  was  made  payable  to  a  fact  that  the  note  was  payable  to  sev- 

bank   for  the  purpose  of  being    dis-  eral,  including  the  plaintiff,  created  no 

counted,    but  with   the  assent  of  the  variance  when  the  note  was  offered  in 

makers  it  was  discounted  by  an  tndi-  evidence,  and,  on  the  other  hand,  that  if 

vidual.  it   was  held  that  the  party  re-  the  note  is  declared  on  as  joint  a  recov- 

ceiving  it  might  declare  upon  it  as  a  ery  cannot  be  had  by  one  of  the  joint 

note  payable  to  the  bank,  or  as  payable  plaintiffs  on  a  note  payable  to  him. 
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acquired  the  interest  of  the  other,  and  if  he  sues  as  the  sole  owner 
by  assignment,  the  variance  will  be  fatal.  ^ 

(2)  Partnership.  —  See  article  PARTNERSHIP. 

/.  Husband  and  Wife.  —  If  the  husband  has  a  right  to  sue 
upon  a  note  made  payable  to  his  wife  he  shows  his  title  suffi- 
ciently  by  alleging  his  relation  to  the  payee  of  the  note  without 
the  further  allegation  that  he  is  the  owner  and  holder  thereof.* 

Where  HuBband  and  Wife  May  Be  Joined  as  plaintiffs  in  an  action  upon 
an  instrument  payable  to  either,  the  relation  of  husband  and  wife 
should  be  alleged  in  order  to  show  the  right  of  the  plaintiff  who 
is  not  a  party  to  the  paper.* 

1.  Taylor  v.  Normand,  12  Rob.  (La.)  husband  and  wife,  but  he  may  sue 
2.Q  upon  it  as  bearer  alleging  a  transfer  to 

It  being  held    that  a  complaint  is    him  by  delivery  from   his  wife.     Fort 
sufficient  which  contains  no  direct  alle-     v,  Brunson,  2  Spears  L.  (S.  Car.)  658. 
iraiion  that  the  plaintiffs  are  the  payees   ■     Note  Payable  to  Beoeased  Wife.— In 
where  the  surnames  of  the  plaintiflfs    an  action  by  one  on  a  note  payable  to 
are  the  same  as  those  mentioned  in  the    his  deceased  wife  and  unindorsed,  if 
note   and  it  is  averred  that  the  note     the   plaintiff  does    not    allege   among 
was  delivered  to  the  plaintiffs,  the  pre-    other  things  that  he  was  the  husband 
sumption  being  that  they  are  the  pay-    of    the     payee     he     cannot    recover, 
ees   named  in  the   note,   Hayward   v,     Craige  v.  Tingle,  63  Oa.  274. 
Grant    13  Minn.  165,  in   such  a   case        Derivative  Title.  —  In  Clason  v,  Par- 
an  alleged   indorsement   by  the  "said     rish,  93  Va.  24,  it  is  held  that  under 
Lester,"    one    of  the   payees,   to    the    the  statute  in  that  state  the  execution 
plaintiff,  the  other  payee,  would  vest    of  indorsements  on  a  note  alleged  in 
the  entire  property  in  the  note  in  the    the  declaration  need  not  be  proved,  un- 
plaintiff.       Cabbott     v,     Radford,    17    less  put  in  issue  by  a  verified  plea,  and 
Minn.  320.  ^^^^  therefore,  upon  an  averment  of 

ABsignment  from  One  of  Two  Payees.—  transfer  by  a  wife  proof  of  transfer  by 
So  if  a  plaintiff  declares  on  an  assign-  the  husband  is  not  sufficient  to  main- 
ment  by  one  of  two  joint  payees  of  an  tain  the  issue  on  the  part  of  the  plain- 
order,  it  must  be  shown  that  the  owner  tiff  raised  by  the  plea  of  nil  debet, 
who  made  the  assignment  was  a  part-  But  it  is  said  that  a  note  payable  to 
ner  with  the  other  or  in  some  other  a  married  woman  and  indorsed  by  her 
way  had  authority  to  make  the  assign-  husband  may  be  stated  to  have  been 
ment.  De  Forest  v,  Yx2.x^,  6  Cow.  (N.  payable  to  the  husband.  Kikindal  v. 
Y.)  151.  Mitchell,  2  McLean  (U.  S.)  402  [citing 

Joinder  of  Assignee  of  One  Payee  with  Ankerstein  v.  Clarke,  4  T.  R.  616. 
Other  Payee.  —  An  averment  ot  the  wherein  it  was  held  that  if  a  bond  is 
assignment  for  creditors  by  one  of  the  given  to  the  husband  and  wife  as  ad- 
payees  vests  in  the  assignee  the  right  ministratrix  the  husband  alone  may 
to  sue  in  conjunction  with  the  other  declare  on  it  as  made  to  himself], 
original  payee.  Bell  v.  Mansfield,  Assignment.  —  In  Blackwood  v. 
(Ky.  1890)  13  S.  W.  Rep.  838.  Brown,  32  Mich.  107,  it  is  held  that  in 

Suit  by  Two  as  Indorsees  on  a  note  in-  an  action  by  the  husband  upon  a  due- 
dorsed  to  one  only  cannot  be  sus-  bill  belonging  to  the  wife  not  payable 
tained.  Chapman  v.  Harper,  7  Blackf.  to  bearer  and  not  negotiable,  he  must 
(Ind.)  333.  allege   and   prove    an    assignment    to 

2.  Hollifield  v,   Wilkinson,    54  Ala.     himself. 
275.     See  for  joinder  of  husband  and        8.  Griffin  v.  Kemp,  46  Ind.  177;  Mil- 
wife,  supra,  VII.  4.  Husband  and  Wife,     ton  v.  Haden,  32  Ala.  30. 

Where  a  note  was  made  payable  to  Hote  FilW  as  Complaint.  —  Under  a 
the  wife  or  bearer  and  the  husband  de-  statute  permitting  a  note  to  be  filed  in 
Clares  thereon,  it  is  said  that  he  should  lieu  of  a  complaint,  it  was  held  that  a 
state  that  the  note  was  payable  to  the  note  payable  to  a  woman  who  was  one 
wife  and  that  it  thereby  became  his  of  two  plaintiffs  in  the  suit  was  not  a 
property  by  virtue  of  their  relation  as    sufficient  statement  of  a  cause  of  action 
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g.  Indorsement  or  Assignment  —  (i)  Action  by  Another 
than  Payee  —  General  Rule,  —  If  the  payee  named  in  an  instru- 
ment is  a  person  other  than  the  plaintiff  it  is  necessary  to  show 
b}'  what  right  the  plaintiff  claims,  in  order  to  enable  him  to  main- 
tain an  action  thereon  in  his  own  name.* 

(2)  Action  by  Assignee — (a)  Haoenity  of  Alleging  AMignmrat.  —  In 
an  action  on  a  promissory  note  by  the  transferee  or  assignee 
against  the  maker,  where  the  title  of  the  plaintiff  depends  upon 
the  assignment,  such  assignment  must  be  averred,  or  some  other 
allegation  made  to  show  the  plaintiff's  ownership.* 

without  an  averment  of  her  marriage  and  the  case  was  tried  on  the  issue  so 

with   her   coplaintiff.     Vandagrift    v,  made,  the  petition  was  held  to  be  good 

Tate,  4  Blackf.  (Ind.)  174.     But  when  after  judgment.     Downing  v.  Glenn, 

this  case   was  decided   the   equitable  26  Neb.  323. 

owner  of  a  note  could  not  sue  upon  it  2.  Alaiama,  —  Browder  v,  Gaston,  30 

in  his  own  name,  and  the  law  in  this  Ala.  677;  Douglas  v,  Beasley,  40  Ala. 

regard  having  been  changed,  the  ruling  142. 

in  the  above  case  was  not  followed  in  California.  —  Alexander  v.  McDow, 

a    subseauent    decision.      Garner    v.  zo8  Cal.  25. 

Cook,  30  Ind.  331.  Indiana,  —  Holman  v,  Langtree,  40 

1.  Georgia.  —  Dalton     City     Co.     v.  Ind.  349;    Green  v.  Louthain,  49  Ind. 

Johnson,  57  Ga.  398.  139;  Clark  v.  Trueblood,  i6  Ind.  App. 

Iowa,  —  Montague  v.   Reineger,    11  q8;  Archer  v.  Spencer,  3  Blackf.  (Ind.) 

Iowa  503.  405;    Harter  v.  Ellis,  6  Blackf.  (Ind.) 

Massachusetts.  —  Hollis    v,   Richard-  154. 

son,  13  Gray  (Mass.)  392.  Kentucky,  —  Dodd  v.  King,  I  Mete. 

Minnesota,  —  Bennett  v.   Crowell,  7  (Ky.)  430;  Haney  v.  Tempest,  3  Mete. 

Minn.  385;    Topping  v.  Clay,  62  Minn.  (Ky.)  95;    Hogland    v.   Brown,   8    B. 

3;  Van  Eman  v.  Stanchfield,  10  Minn.  Mon.  (Ky.)  477. 

255;  Foster  v.  Johnson,  39  Minn.  378.  Massachusetts,  —  Hollis    v,   Richard- 

Missouri.  —  Mechanics'  Bank  v.  Don-  son,  13  Gray  (Mass.)  392. 

nell,  35  Mo.  373;    Donovan  v,  H.  M.  Michigan,  —  Blackwood  v.  Brown,  32 

Thompson   Pottery  Co.,  9  Mo.   App.  Mich.    107;     Draper    v,    Fletcher,    26 

595.  Mich.  154, 

New  York,  —  Grabosski  v,  Gewerz,  New  Jersey,  —  Stroud  v,   Howell,  3 

(C.  PI.)  17  N.  Y.  Supp.  528;  Doubleday  N.  J.  L.  229;   Crisman  v,  Swisher,  28 

V,  Kress,  50  N.  Y.  410;  Lord  v,  Chese-  N.  J.  L.  149. 

brough,  4  Sandf.  (N.  Y.)  696.  Texas,  —  Winn  v,  Sloan,  i  Tex.  App. 

Pennsylvania,  —  Penn  Nat.  Bank  v.  Civ.  Cas.,  §  1106. 

Kopitzsch  Soap  Co.,  161  Pa.  St.  134.  Awigiiee  Showing  Ho  Title.  — Where 

South  Dakota,  —  Andrews  v,  Wynn,  an  assignee  suing  on  a  note  set  out  the 

4  S.  Dak.  40.  note  and  alleged  assignment  from  the 

Texas.  —  Dibrell   v,  Ireland,  i  Tex.  payee  to  the  plaintiff,  but  also  alleged 

App.  Civ.  Cas.,  §  302;  Winn  v,  Sloan,  that  the  assignor  was  the  owner  and 

I  Tex.  App.  Civ.  Cas.,  §  1106.  holder  and  that  the  defendant  was  in- 

Vew  Promiso.  —  If  there  is  an  express  debted  to  the  assignor,  the  complaint 

promise  to  pay  the  plaintiff  the  decia-  was  held  bad  on  demurrer  for  not  stat- 

ration  should  not  be  upon  the  note  but  ing  facts  sufficient  to  constitute  a  cause 

upon  the  new  and  express  promise  of  of  action.     Palmer  v.  Smedley,  6  Abb. 

which  the  assignment  of  the  note  was  Pr.  (N.  Y.  Supreme  Ct.)  205,  28  Barb, 

the  consideration.     Hollis  v,  Richard-  (N.  Y.)  468. 

son,   13  Gray  (Mass.)  392;    Mowry  v.  But  where  the  note  and  assignment 

Todd,  12  Mass.  281.  are  set  out  in  the  petition,  the  omission 

Effeet  of  Trial  of  Issue  as  to  Indorse-  to  say  "  whereby  plaintiff  hath  become 

ment.  —  Where  the   pleading  did    not  proprietor  thereof,"  is  of  form  only, 

show  that  the  note  sued  on  had  been  Rodgers  v.  Ellis,  i  Bibb  (Ky.)  163. 

sold  or  indorsed  to  the  plaintiff,  but  And  it  is  not  necessary  to  allege  that 

the  defendant  denied  the  indorsement  the  note  was  not  paid  to  the  assignor 
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(b)  Effect  of  Bight  of  Asilgnoe  to  8ao.  —  It  is  held  that  a  plaintiff  must 
allege  an  assignment  in  his  declaration  and  prove  the  same  upon 
the  trial,  although  under  a  statute  an  assignee  may  sue  in  his  own 
name.^ 

(c)  General  ATerment  of  Aiiignment.  —  A  general  averment  of  assign- 
ment to  the  plaintiflF  is  held  to  be  sufficient.* 

Allegation  of  Indonement.  - —  An  allegation  of  indorsement  by  the 

before  the  assignment.     Lowe  v.  Need-  An  allegation  that  in  writing  and  be- 

ham,  5  Ind.  140.  fore  the  commencement  of  the  action  a 

Amendment.  —  Where  the  declaration  note  had  been  duly  assigned  and  trans- 
does  not  set  forth  any  assignment,  if  ferred  to  the  plaintifif,  and  that  he  had 
the  defect  is  relied  upon,  it  was  held  to  ever  since  been  and  was  at  the  time 
be  a  matter  of  course  to  allow  an  the  holder  thereof,  was  sufficient  as  an 
amendment  introducing  the  proper  allegation  that  the  note  was  assigned 
averment.  Waldron  v.  Herring,  28  and  transferred  to  the  plaintiff  by  the 
Mich.  493.  payee.     Topping  v.  Clay,  65  Minn.  346. 

A  State   of  Demand  Befiore  a  Jnstioe  That  PUdnuiT  &  Owner.  —  In  an  action 

must  set  out  the  assignment.     Crisman  on  a  promissory  note  by  an  assignee, 

V.  Swisher.  28  N.  J.  L.  149.  it  is  held  that  the  allegation, "  said  note 

Proof — Admission  — Waiver  of  Ob-  being  the  property  of  the  plaintiff/' 
jection,  —  In  an  action  upon  a  writing  is  a  sufficient  averment  of  the  plain- 
which  is  not  a  promissory  note  and  is  tiff's  title  without  an  averment  that  the 
not  negotiable,  payable  to  a  named  note  was  assigned  or  transferred  to  the 
payee  or  bearer,  the  plaintiff,  being  plaintiff.  Nesbitt  v,  Pearson,  33  Ala. 
one  other  than  the  payee,  must  prove  673;  Morris  c/.  Poillon,  50  Ala.  403; 
an  assignment  of  the  contract  to  him-  Clark  v.  Moses,  50  Ala.  326  \citing 
self  unless  the  fact  is  admitted  or  such  Browder  r.  Gaston,  30  Ala.  677;  Doug- 
proof  is  waived,  and  if  on  the  trial  be-  las  v,  Beasley,  40  Ala.  142]. 
fore  the  justice  no  objection  is  raised  In  the  absence  of  statute  requiring  a 
for  want  of  such  proof,  it  will  be  pre-  formal  assignment,  a  parol  assignment 
sumed  that  the  plaintiff's  title  was  con-  being  good,  at  law  as  in  equity,  under 
ceded.  Austin  v.  Burns,  16  Barb.  (N.  statute,  a  formal  allegation  of  assign- 
Y.)  643.  ment  is  not  necessary,  but  it  is  suffi- 

ilnder  Common  Conntf.  —  A  written  cient  to  aver  that  the  plaintiff  is  the 
promise  to  pay  to  the  order  of  the  holder  and  owner  of  the  instrument, 
payee  a  certain  sum  of  money  at  a  Draper  v.  Fletcher,  26  Mich.  155. 
fixed  date  and  attorneys'  fees  was  held  Writing  or  Parol.  —  A  failure  to  state 
to  be  inadmissible  under  the  money  in  the  declaration  whether  the  assign- 
counts  if  objected  to,  it  not  being  a  ment  of  the  note  sued  on  was  in  writ- 
negotiable  instrument,  and  in  such  a  ing  or  by  parol  was  held  to  be  a  defect 
suit,  if  the  plaintiff  can  recover  at  all  of  form  not  bad  upon  general  de- 
under  the  count  for  goods  sold  and  de-  murrer,  but  only  available  upon  spe- 
livered,  the  assignment  should  be  a  cial  demurrer  and  waived  if  not  so 
transfer  of  the  claim  for  goods  sold  and  taken  advantage  of.  Satterwhite  v. 
delivered  against  the  defendant  which  Lewis,  Litt.  Sel.  Cas.  (Ky.)  60. 
would  not  pass  by  an  assignment  of  Derivative  Title.  —  Where  the  equi- 
the  note.  Altman  v.  Fowler,  70  Mich.  60.  table  owner  of  a  note  may  sue  upon  it, 

1.  Blackwood    v.    Brown,   32   Mich,  an  allegation  that  the  note  was  made 

107;  Draper  v.  Fletcher,  26  Mich.  154.  to  a  certain  corporation  by  name;  that 

S.  Browder  v.  Gaston,  30  Ala.  677.  another  corporation  by  name  then  be- 

SoAdenej  of  Averment.  —  An  allega-  came  the  owners  of  the  note,  and  that 

tion    that    the    note   was    *'  assigned,  the  latter  then  sold  and  assigned  the 

transferred,  delivered,  and  indorsed  "to  note  to  the  plaintiffs  was  held  to  suffi- 

the  plaintiff  was  held  sufficient  over  an  ciently  show   the   plaintiff's  title,   al- 

objection  that  the  complaint  did   not  though  it  would  have  been  more  formal 

allege  that  the  owner  ever  transferred  for  the  plaintiffs  to  have  averred  that 

the   note   to  the    plaintiff.     Oishei    v.  the   payee  assigned   the   note   to    the 

Craven,    24    Civ.  Pro.   Rep.    (Buffalo  plaintiff's    assignor.       Farns worth    v. 

Super.  Ct.)  303.  Drake,  11  Ind.  102. 
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payee  to  the  plaintiff  and  that  the  plaintiff  is  the  lawful  holder 
and  owner  of  the  note  is  held  to  be  a  sufficient  allegation  of  the 
assignment.* 

An  Afsignee  Vead  Hat  8aa  at  Snoli,  and  if  he  describes  himself  as 
assignee  the  description  may  be  disregarded  as  surplusage. * 

(d)  Awiffnmant  by  Indanoinant.  —  But  if  an  assignment  by  indorse- 
ment is  required,  a  mere  allegation  of  assignment  will  not  be  suffi- 
cient, but  an  allegation  of  the  indorsement  is  necessar}^' 

1.  Brown  v.  Richardson,  so  N.  Y.  demurred.  May  v.  Hancock,  i  Bailey 
472;  Manheimer  v.  Levy,  (City  Ct.)  3  L.  (S.  Car.)  299. 

N.  Y.  Supp.  130;  Freeman's  Bank  v.  In  an  action  brought  upon  a  non- 
Ruckman,  16  Grate.  (Va.)  126.  negotiable  note  by  the  assignee,  the 
Aider  by  Other  AUagatlona.  —  A  note  plaintifif  failed  to  style  himself  as  as- 
containing  a  provision  for  the  payment  signee  in  the  writ,  but  did  so  in  his 
of  attorney's  fees,  being  stripped  of  declaration,  and  upon  an  interlocutory 
the  essential  character  of  a  negotiable  order  for  judgment  by  default  the 
instrument,  could  not  pass  by  simple  court  refused  to  set  aside  the  order  on 
indorsement  with  all  the  attaching  lia^  any  other  terms  than  that  the  defend- 
bilities  to  the  Indorser,  an  assignment  ant  should  put  in  an  issuable  plea  and 
of  it  became  necessary  to  convey  title;  go  to  trial  on  the  merits.  Vance  v, 
but  such  an  instrument  may  be  as>  Findly,  i  Nott  &  M.  (S.  Car.)  578. 
signed  by  indorsement,  as  may  a  ne-  8.  Keeler  v,  Campbell,  24  111.  288; 
gotiable  instrument,  and  where  the  Porter  v,  Drennan,  13  111.  App.  367; 
assignment  is  pleaded  by  the  allega-  Hilborn  v,  Artus,  4  111.  344.  As  to  the 
tion  that  the  note  was  indorsed,  it  is  effect  of  mere  delivery  of  note  payable 
sufficient,  the  allegation  being  followed  to  bearer,  see  title  Biiis  and  Notes,  Am. 
and  aided  by  the  statement  that  the  and  Eng.  Encyc.  of  Law  (2d  ed.),  vol. 
principal  and  interest  are  due  from  the  4,  p.  250. 

defendant  to  the  plaintiff.     Alexander  But  it  has  been  held  that  such  a  stat- 

V.  McDow,  108  Cal.  29.  ute  was  intended  to  make  instruments 

2.  Brinkley  V.  Going,  I  111.  366;  Best  for  the  payment  of  money,  or  other 
r.  Nokomis  Nat.  Bank,  76  111.  608;  things,  negotiable,  which  were  not  so 
Blaikie  v.  Griswold.  10  Wis.  297;  Nut-  at  common  law;  and  it  has  no  refer- 
ting  V.  Hill,  71  Ga.  557.  ence  to  such  as  were  negotiable  at  the 

Under  Aaiignment  for  Creditors.  —  The  time  it  was  enacted;  and  hence,  bonds 
assignee,  under  a  general  assignment  and  notes,  payable  to  bearer,  being  by 
for  the  benefit  of  creditors,  is  the  as-  the  common  law  transferable  by  de- 
signee of  an  express  trust,  has  the  en-  livery,  are  not  required,  by  this  act,  in 
tire  legal  title,  and  may  sue  in  his  own  order  to  pass  the  legal  title  tuereto, 
name  without  referring  to  his  charac-  to  be  indorsed  in  writing.  Craig  v. 
ter  as  assignee.  Butterfield  t^.  Macom-  Vicksburg,  31  Miss.  216;  Tillman  v. 
ber,  22  How.  Pr.  (N.  Y.  Supreme  Ct.)  Allies,  5  Smed.  &  M.  (Miss.)  373;  Rob- 
150.  inson  v,  Crenshaw,  2  Stew.  &  P.  (Ala.) 

Veoessity   under   Statute. —  Under   a  312. 

statute  providing  that  the  assignee  of  Assignment   in  Writing  —  Allegation, 

a  bond  or  bill  may  bring  an  action  in  — Under    a    statute    providing    that 

his  own  name  styling  himself  assignee  when    an    action    is    brought  by   the 

of  the  payee  or  obligee,  in  an  action  on  assignee  on  a  claim  arising  out  of  con- 

a  non-negotiable  note  the  plaintiff  must  tract  and  not  assigned  by  Indorsement 

style  himself  as  assignee  of  the  payee,  in  writing,  the  assignor  shall  be  made 

and  if  he  fails  to  do  so  there  is  nothing  a  party  defendant,  an  averment  that 

by  which  he  can  amend.     Thompson  the  note  was  assigned  in  writing  is  not 

V.  Malone,  13  Rich.  L.  (S.  Car.)  252.  equivalent  to  an  averment  that  it  was 

In  an  action  of  debt  on  a  sealed  note,  assigned  by  indorsement  in  writing, 
the  plaintiffdeclared  as  indorsee  instead  Reed  v,  Garr,  59  Ind.  299. 
of  as  assignee  of  the  payee  under  the  Under  a  statute  providing  that  prom- 
above  statute,  and  it  was  held  that  this  Issory  notes  shall  be  assignable  by  in- 
was  no  ground  for  nonsuit,  but  that  dotsement  thereon  under  the  hand  of 
the  defendant  should  have  specially  the  payee,  or  of   his  assignee  or  as- 
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(e)  Action  for  Use  of  Assignee.  —  An  allegation  that  the  action  is 
brought  for  the  use  of  a  cestui  que  use  is  not  for  the  benefit  of  the 
defendant  in  an  action  upon  a  note  assigned  by  indorsement,  but 
IS  allowed  solely  for  the  benefit  of  the  cestui  que  use}  and  in  the 
case  of  an  action  upon  a  non-negotiable  note  brought  by  the  payee 
for  the  use  of  another,  it  is  held  unnecessary  to  allege  or  set  forth 
any  assignment  or  indorsement.* 

(3)  Action  by  Indorsee  or  upon  Instrument  Payable  to  Order  — 
(a)  necessity  of  Allegation  of  Indorsement.  —  In  an  action  by  an  indorsee 
or  upon  an  instrument  the  title  to  which  the  plaintiff  can  acquire 
only  by  indorsement,  the  indorsement  is  a  substantial  fact  to  be 
averred.' 

Mere  Possession  of  a  note  payable  to  the  order  of  a  person  other 

signees,  etc.,   the    legal  title  can   be  Kote  Payable  at  Bank  —  Legal  Title  by 

transferred  to  an  assignee  only  by  an  Indorsement.  —  Under  a  statute  requir- 

indorsement  on    the   note    itself,   and  ing  an  action  on  a  note  payable  at  a 

under  an  allegation  that  the  note  was  bank  or  designated  place  to  be  brought 

'*  assigned  and  delivered  *'  an  assign-  by  the  legal  owner,  an  allegation  that 

ment  in  writing  on  a  separate  piece  of  the  note  was  *'  duly  transferred  "  to 

paper,  or  even   orally   with   delivery,  the  plaintiff  was  held  to  be  insufficieni 

could  be  proved,  and  while  such  trans-  to  show  a  legal  title  by  indorsement, 

fer  would  have  passed  the  equitable  But   while  such  a  complaint  may  be 

title,  yet  the  holder  would  have  had  no  subject  to  demurrer  if  the  defendant 

right  to  maintain  an  action  in  his  own  pleads   the   want  of  authority  of  the 

name,  and  the  allegation  is  therefore  plaintiff  to  bring  the  suit  in  his  own 

insufficient.     Keeler  v.   Campbell,    24  name,  a  note  indorsed  in  blank  by  the 

111.  288.  payee  will  be  sufficient  to  sustain  the 

In  Boynton  v.  Renwick,  46  111.  283,  plaintiff's  right.     Lake-side  Land  Co. 

it  was   held  that  an   averment  of  an  v,  Dromgoole,  89  Ala.  505. 

assignment  was  sufficient  and  that  it  !•  As  between  the  parties  to  the  ac- 

would  be  assumed  that  the  assignment  tion  it  need  not  have  been   inserted, 

was  on  the  note  and  not  by  a  separate  Zimmerman  v.  Wead,  18  111.  305. 

writing.     In    this  case    the    plaintiffs  2.  Hickok    v.    Labussier,     i     Morr. 

claim  no  right  as  assignee  under  the  (Iowa)  115,  holding  that    the  plaintiff 

statute,  but  simply  aver  the  fact  that  is  not    bound  to  set  forth  and  prove 

the  note  was  assigned  after  due,  and  the    assignment,  because    such   proof 

the  court  distinguishes  it  from  Keeler  becomes  necessary  only  where  the  de- 

V.  Campbell.  24  111.  287.  fense  set  up  can  be  defeated  in  conse- 

Copy  Annexed,  —  In  Leedy  v.  Nash,  quence  of  the  assignment. 
67  Ind.  311,  it  was  held  that  a  com-  8.  Hooker  v.  Gallagher,  6  Fla.  351; 
plaint  alleging  that  the  note  was  as-  Farris  z'.  Wells,  68  Ga.  604;  Mechanics* 
signed  in  writing  to  the  plaintiff  by  the  Bank  v.  Donnell,  35  Mo.  373;  Dyer  v. 
payee,  with  a  copy  of  the  note  and  Krayer,  37  Mo.  603;  Camp  7/.  O^vego 
assignment  thereon  attached,  showed  Bank,  10  Watts  (Pa.)  130;  McCandlass 
an  indorsement  in  writing,  and  was  v.  Polk,  10  Humph.  (Tenn.)  617;  Brad- 
insufficient  on  demurrer  for  not  join-  ley  County  v.  Surgoine,  6  Baxt.  (Tenn.) 
ing  the  payee  as  a  defendant.  108;    Wilkins  v.  McGuire,  2  A  pp.  Cas. 

Indorsement  —  Allegation.  —  An    alle-  (D.  C.)  448;    Cunliffe  z/.  Whitehead,  3 

gation    that    the  instrument  was    in-  Bing.   N.  Cas.  828,   32  £.  C.   L.  343. 

dorsed  to  the  plaintiff  by  the  payee  is  See  also   Lynch   z/.  Jersey  City   First 

a  sufficient   allegation   of  assignment  Nat.  Bank,  107  N.  Y.  I7q;  Goodwin  v. 

under  a    statute   which    requires   the  Cobe,   24  Misc.   Rep.  (N.  Y.  City  Ct.) 

assignment  to  be  by  indorsement  under  389. 

the  hand  of  the   payee.     Simpson   v.  Under  a  statute  providing  that  notes 

Ranlett,  7  111.  312;  Hill  v.  Shaker,  73  made    payable    to    the    order  of    the 

Ind.  459;  Marvin  z/.  Slaughter,  4  Blackf.  maker,  or  to  the  order  of  a  fictitious 

(Ind.)  529;  Simpkins  v.  Smith,  94  Ind.  person,    shall,    if    negotiated    by    the 

470;  Keller  v.  Williams,  49  Ind.  504.  maker,  have  the  same  effect  as  against 
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than  the  holder,  and  unindorsed,  does  not  entitle  the  holder  to 
payment,  and  therefore  does  not  entitle  him  to  maintain  an 
action  thereon.* 

Averment  of  OwnenUp. —  It  is  held  that  a  simple  averment  of 
ownership  is  not  sufficient,  but  that  the  plaintiff  must  show  by 
what  right  he  claims.*  But  the  necessity  for  alleging  indorse- 
ment in  an  action  upon  an  instrument  payable  to  order  is  founded 
upon  the  rule  that  without  such  indorsement  the  plaintiff  would 
not  have  a  right  to  sue  in  his  own  name,*  and  under  the  statutes 
of  many  states,  an  assignee  being  permitted  to  sue  in  his  own 
name,*  it  is  held  that  a  mere  allegation  of  ownership  is  sufficient 
in  an  action  by  one  other  than  the  payee  without  alleging 
indorsement.* 

the  maker  and  all  persons  having  if  it  does  not  appear  to  have  been  con- 
knowledge  of  the  facts  as  if  payable  to  troverted.  Grabosski  v,  Gewerz,  (C. 
bearer,  it  is  held  that  notes  payable  to  PI.)  17  N.  Y.  Supp.  528. 
the  order  of  the  maker  are  valid  with-  2.  Montague  v.  Reineger,  ii  Iowa 
out  indorsement  if  negotiated  by  the  503;  HoIIis  v,  Richardson,  13  Gray 
maker,  and  are  to  be  deemed  payable  (Mass.)  392;  Topping  v.  Clay,  62  Minn, 
to  bearer,  and  that  a  complaint  by  the  3:  Mechanics'  Bank  v,  Donnell,  35 
holder  of  such  a  note  is  good  without  Mo.  373. 

alleging  an  indorsement  by  the  maker.  8.  If  a  bill  of  exchange  is  assigned 

Odell  V,  Clyde,  23  Misc.   Rep.  (N.  Y.  otherwise  than   by  indorsement    it  is 

Supreme  Ct.)    734.     But    this  statute  equivalent  to  an  assignment  of  a  non- 

was    superseded    by   an   act  of   1897,  negotiable  paper;  therefore  it  is  said 

which  provided  that "  where  a  note  is  that  under   the   common-law   rule  an 

drawn  to  the  maker's  own  order  it  is  assignment  by   indorsement   must  be 

not  complete  until  indorsed  by  him."  alleged   when    the   action   is   brought 

Odell  V.  Clyde,   23  Misc.   Rep.  (N.  Y.  in  the  name  of  the  assignee  in  order  to 

Supreme  Ct.)  734.  show  title  in  him.     Buckner  v.   Real 

Statutory    Ke^tiabUity.  —  Where    a  Estate  Bank,  5  Ark.  537. 

warehouse  receipt  is  made  negotiable  In  Red  River  Valley  Invest.  Co.  v. 

by  statute  when   transferred  in  a  cer-  Cole,  62  Minn.  457,  the  indorsee  of  a 

tain  manner,  the  holder  must  allege  note  payable  to  order  alleged  that  the 

such    a    transfer   as   brings    his   case  note   was    sold,  assigned,  and    deliv- 

within  the  statute,  and  where  the  act  ered  to  him,  and  it  was  held  that  the 

requires  a  transfer  by  indorsement  and  indorsement  was  admissible  under  this 

delivery  an  allegation  that  the  receipt  allegation,  though  it  was  not  decided 

was  assigned   and   transferred   is   not  whether  it  was  admissible  to  give  the 

sufficient.     People's  Bank  v,  Etting,  14  plaintiff   the   right  of  a  bona  Jide  in- 

Phila.  (Pa.)  230,  37  Leg.  Int.  (Pa.)  404.  dorsee  for  value  before  maturity  as  to 

Kotioe  of  Indorsement  in  an  action  by  defenses   available  against  the  payee 

an    indorsee   against   the   maker  need  had  the  objection   been   made  at  the 

not  be  averred.     Reynolds  v,  Davies,  i  proper  time,  but  the  defendant  waived 

B.  &  P.  625;  Elmendorf  V.  Shotwell,  15  the  objection  by  failing  to  except  to 

N.  J.  L.  153.    Nor  in  an  action  by  in-  those  parts  of  the  charge  in  which  the 

dorsee   against   acceptor.      Skelton   v.  court  instructed  that  the  plaintiff  was  a 

Halstead.  2  Dowl.  N.  S.  69,  6  Jur.  916.  bona  fide  indorsee  and  could  recover  as 

1.  Grabosski  v.  Gewerz,  (C.  PI.)  17  such. 

N.  Y.  Supp.  528;  Doubleday  v.  Kress,  4.  See  supra,  VI.  Parties  Plaintiff ;  5. 

50  N.  Y.  410;    Van   Eman  v.  Stanch-  Assignee;    article    Equitable    Assign- 

field,  10  Minn.  255.  ments,  vol.  7,  p.  730;  4  Am.  and  Eng. 

Oral  Pleadings.  —  But  on  appeal  from  Encyc.  of  Law  (2d  ed.),  p.  252,  title  Bills 

a  court  where  the  pleadings  are  oral  and  Notes, 

the  institution  of  a  suit  and  its  prose-  6.  Reeve  v.    Fraker,    32    Wis.    243; 

cution  will  imply  an  allegation-of  title  Billings  v.  Jane,  11  Barb.  (N.  Y.)  620; 

in  the  plaintiff,  and  the  court  will  as-  Holstein  v.  Rice,   15   How.  Pr.  (N.  Y. 

sume  the  title  to  have  been  admitted  Supreme  Ct.)  i;  Gunter  v,  McEntire, 
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(b)  Bnffioienoy  of  Allegation  of  Indorsement.  — The  term  **  indorse" 
having  a  technical  meaning,  a  general  and  concise  averment  of 
indorsement  is  sufficient,  and  imports  everything  necessary  to 
pass  the  title  from  the  indorser  to  the  indorsee.* 

Immaterial  Parts  of  Indorsement.  —  In  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note  words  which  do  not 
restrict  or  qualify  the  transfer  need  not  be  noticed.* 

(c)  Effect  of  Statntorf  Form.  —  A  statutory  form,  good  if  the  instru- 
ment itself  imports  prima  facie  property  in  the  plaintiff,  has  been 
held  to  be  insufficient  if  the  cause  of  action  is  described  as  upon 
an  instrument  which  is  not  prima  facie  the  property  of  the  plain- 
tiff, and  to  make  it  good  there  must  be  an  avermert  in  the 
pleading.* 

(Tex.  Civ.  App.   1893)  24  S.  W.  Rep.  plaintiff  &n<l  upon  the  trial  the  indorse- 

590.  ment  introduced  in  evidence  is  to  R.  S. 

iSnfflciency. — The  plaintiff  must  either  Craig.     It  is  said,  however,  that  if  the 

allege  an  indorsement  to  the  plaintiff  declaration  had  averred  that  the  payee 

or    that    he    is    the  legal  owner  and  had  indorsed  the  paper  10  the  plaintiff 

holder.     Gurnec    v.    Beach,    40    Hun  by  the  designation  aforesaid,  or  by  the 

(N.  Y.)  108;  New  York  Marbled  Works  name  of  R.  Solon  Craig,  there  would 

V,  Smiih,  4  Duer  (N.  Y.)  362.  have  been  a  variance.     Specr  v.  Craig, 

An   averment  that   before  maturity  22  III.  433. 

and  for  value  received  the  note  law-  But  in  Carpenter  v.  Sheldon,  22  Ind. 

fully  came  into  the  plaintiff's  posses-  259,  it  was  alleged  that  the  note  was 

sion  was  held  to  be  sufficient.     Lee  v,  indorsed    to    the    plaintiff    by    Caleb 

Ainslee,  i  Hilt.  (N.  Y.)   277.     But  in  Hende,  and  the  note  offered  in  evidence 

Parker  v.  Totten,  10  How.  Pr.  (N.  Y.  was  indorsed  by  C.  Hende,  and  it  was 

Supreme  Ct.)  233,  it  was  held  that  an  held  that  the  variance  was  immaterial 

allegation  of  the  delivery  of  a  note  to  as  the  allegation  was  equivalent  to  one 

the  payee  and  an  indorsement  by  him  that  Caleb    Hende    indorsed    by  the 

and  a  delivery   to    the   plaintiff    was  name  of  C.  Hende.     See  also  Henshaw 

insufficient.  v.  Liberty  Marine,  etc.,  Ins.  Co.,  9  Mo. 

1.  Snelgrove  v.  Branch  Bank,  5  Ala.  336;  Forman  v.  Jacob,  i  Stark.  46,  2  E. 

295;  Pryce  v.  Jordan,  69  Cal.  569;  Hig-  C.  L.  28. 

gins  V,  Bullock,  66  111.  37;    Rubelman  And  in  Gee  v,  Saunders,  66  Tex.  333, 

V.  McNichol,  13  Mo.  App.  584;  Myers  an   allegation  of  an    indorsement  by 

V,  Farmers*  State  Bank,  (Neb.  1898)  74  Saunders  &  Co.  was  held  to  be  suffi- 

N.  W.  Rep.  252;  Levy  v.  Ley,  6  Abb.  cient  to  admit  an  indorsement  by  S.  P. 

Pr.  (N.  Y.  C.  PI.)  90;    Rutherford  v,  Saunders  &  Co.,  as  the  variance  was 

Smith,  28  Tex.  322;  Brooks  z/.  Edson,  not  misleading.. 

7  Vt.  351 ;  Perkins  v.  Bradley,  24  Vi.  66.  Where  the  indorsement  was  declared 

Oeneral    Allegation.  —  An    allegation  on  as  made  by  William  Abe rcrombie  to 

that  the  note  was  indorsed  and  deliv-  the  indorsee,  or  order,  but  the  indorse- 

ered  to  the  plaintiff  is  a  sufficient  alle-  ment  did  not   contain  the   words  '*or 

gation  that  the  note  was  indorsed  to  order,"   it  was  held  there  was  no  vari- 

the  plaintiff.     Cushing  v,  Mendall,  6  ance,  because  the  indorsement  as  de- 

Blackf.  (Ind.)  153.  clared  on   was  according  to  the  legal 

Promise. —  In  an  action  by  an  indorsee  import  of  the  indorsement  as  it  ap- 

it  is  sufficient  to  allege  the  indorse*  peared.     Acheson  v.  Fountain,  i  Stra. 

ment  without  alleging  the  promise  to  557. 

the  plaintiff.     By  operation  of  law  the  2.  McDonald  v.  Bailey,  14  Me.  loi. 

original   promise   is   to    the    plaintiff.  8.  Browder  v.  Gaston,  30  Ala.  677; 

Ware  v.  Webb,  32  Me.  41.  Letoudal  v,   Huguenin,   26  Ala.  552; 

Description  of  indoreement  —  Variance.  Cumming  v.   Richards,   32  Ala.  459^ 

—  Where  the  indorsement  is  set  out  in  Douglas  v.  Beasley,  40  Ala.  142;  Yell 

substance  it  is  no  variance  if  the  in-  v.  Snow,  24  Ark.  554. 

dorsee  suing  as  R.Solon  Craig  avers  Allegation  that  Amonnt  Is  Due  Flaintift 

that  the  payee  indorsed  the  note  to  the  —  In  Prindle  v.  Caruthers,   15  N.  Y» 
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(d)  ladorMment  by  ProovntioiL  —  If  a  bill  or  note  is  indorsed  by 
procuration,  the  indorsement  may  be  alleged  to  have  been  so 
made,  or  it  may  be  alleged  that  the  instrument  was  indorsed  by 
the  principal.* 

(e)  Striking  Oat  and  Filling  Indonementa  —  aa.  Striking  Out  Indorsements. 
—  The  holder  of  a  bill  or  note  may  strike  out  indorsements  sub- 
sequent to  a  blank  indorsement,  and  recover  on  the  instrument  as 
indorsee  under  the  blank  indorsement.* 

Immaterial  Tranaftn.  —  Transfers  which  are  not  material  to  the 
plaintiff's  title  need  not  be  noticed.* 

429,  it  was  held  that  the  complaint,  Yariaiioa.  —  Bui  if  the  declaration 
under  section  162  of  the  old  code  of  states  that  the  part^  indorsed  it,  his 
New  Yorlc,  sufficiently  implied  that  the  own  proper  hand  being  thereunto  sub- 
plaintiff  was  the  owner  of  the  instru-  scribed,  and  it  appears  to  have  been 
ment  in  some  legal  manner  of  deriving  done  by  procuration  from  such  party, 
title.  This  case  was  followed  in  Sargent  it  has  been  held  that  this  is  a  fatal 
v.  Steubenville,  etc.,  R.  Co.,  32  Ohio  variance.  Levy  v.  Wilson,  5  Esp.  N. 
St.  449,  where  it  was  held  that  under  P.  180;  FuUerton  v.  Seymour,  5  Vt. 
the  Ohio  code  an  allegation  of  title  is  249. 

sufficiently   implied   in   the   statement  8.  Emerson  v.  Cutts,  12  Mass.  78. 

that  there  is  due  to  the  plaintiff  on  the  Kngatory  Indorsement.  —  Where  a  note 

note  a  specified  amount.     These  cases  loses  its  assignable  quality  by  reason 

were  decided  under   similar   statutes,  of  a  judgment's  having  been  rendered 

but  in  the  former  there  seems  to  have  thereon  against  one  of  the  makers  in 

been   an  allegation    that   the   plaintiff  the  name  of  the  assignee,  the  insertion 

purchased  the  instrument  sued  on,  and  of  the  name  of  another  person  in  the 

in  Conkling  v.  Gandall,  i    Keyes  (N.  indorsement  of   the  payee,  which  was 

Y.)    228,    the    decision   in    Prindle   v.  previously  blank,  is  a  nugatory  act,  and 

Caruthers,  15  N.  Y.  429,  was  restricted,  the  name  thus  inserted  may  be  Stricken 

it  being  held  that  the  statute  in  New  out  at  the  trial  of  an  action  brought  by 

York  did  not  apply  in  an  action  against  the   assignee   against  another  maker. 

an  indorser,  as  in  such  a  case  the  facts  Sawyer  v,  Patteison,  11  Ala.  523. 

necessary  to  charge  the  indorser,  such  Unneoessary  AUa^tlon  of  Seoond  In- 

as  demand  and  notice,  must  be  alleged,  dorsement.  —  Where  in  an  action  by  the 

because  his  contract   is  a  conditional  holder  of  a  promissory  note  indorsed  in 

one.     See  also  Alder  e/.  Bloomingdale,  blank,  plaintiff  alleges  that,  bv  a  second 

I  Duer  (N.  Y.)  602.     But  the  rule  laid  indorsement  in  blank,  made  by  certain 

down  in  Prindle  v.  Caruthers,  15  N.  Y.  persons  as  commissioners  of  a  bank, 

429,  was  adhered  to  as  the  correct  rule  the  note  was  transferred  to  him,  the 

in  an  action  against  the  maker  of  a  allegation  is  unnecessary;  and  in  the 

note.     Richter  v.  Kramer,  i  N.  Y.  City  absence  of  any  pretense  of  an  equitable 

Ct.  348;  Continental  Bank  V.  Bramhall,  defense  against  the  bank,  or  of  plain- 

10  Bosw.  (N.  Y.)595;  Phelps  v,  Fergu-  tiff's  having  come  unfairly  by  the  note, 

sottv  9  Abb.  Pr.  (N.  Y.  Super.  Ct.)  208.  he  will  not  be  required   to   prove   the 

EiliBOt  of  Copy.  —  It  has  been  held  that  authority  of  the  commissioners.     Hep- 

the  omission  of  an  allegation  of  in-  burn  v,  Ratliff,  2  La.  Ann.  331. 

dorsement  in  an  action  by  an  indorsee  8.  Illinois.  —  Rozet  v.  Harvey,  26  111. 

against  an   indorser  is   cured   by  the  App.  558. 

copy  of  the  note  and  indorsement  which  Louisiana,  —  Thierry  v.  Laffon,  4  La. 

is  made  a  part  of  the  pleading.    Drumm  Ann.  347 ;  Abat  v,  Tournillon,  6  Martin 

V,   Bradfute,  18  La.  Ann.  680;  Atkins  N.  S.  (La.)  648. 

V,  Cobb,  56  Ga.  86.  Minnesota,  —  Crosby       v,       Wright, 

1.  Yeatman  v,  CuUen,  5  Blackf.  (Ind.)  (Minn.  1897)  73  N.  W.  Rep.  162. 

240;  Manhattan  Co.  v,  Ledyard,  i  Cai.  Missouri.  —  Kinealy  v.  Burd,  9  Mo. 

(N.  Y.)  192;  Meyer,  etc.,  Co.  v.  Black,  4  App.  3*59. 

N.  Mex.  190;   Slack  v.  Greenville  First  New  Hampshire.  — Tibbets  v.  Ger- 

Nat.  Bank,  (Ky.   1898)  44  S.   W.   Rep.  rish,  25  N.  H.  41. 

354.     See  also    Heys  r.  Heseltine.   2  Rhode  Island.  —  Bank  of  America  v, 

Campb.  604.  Senior,  11  R.  I.  376. 
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bb.  Possession  After  Indorsement.  —  Where  a  bill  or  note  after 
indorsement  comes  again  into  the  possession  of  the  indorser,  he 
may  maintain  an  action  thereon  without  showing  how  he  became 
reinvested  with  the  title,  and  may  strike  out  his  own  or  subsequent 
indorsements.^ 

Indorsement  Hot  Canceled.  —  The  fact  that  the  plaintiff's  indorsement 
is  not  canceled  is  immaterial,  because  when  the  instrument  is 
found  in  his  possession  the  presumption  is  that  the  indorsement 
was  not  perfected  by  delivery  or  that  he  had  taken  up  the  instru- 
ment and  thereby  become  the  legal  owner  thereof.* 

Payee  Against  Uaker  After  Indorsement.  —  After  an  indorsement  of  a 
promissory  note  by  the  payee  thereof  the  possession  of  the  payee 
raises  the  presumption  that  he  paid  the  note,  and  he  may  sue  the 
maker  thereon  without  noticing  the  indorsement,*  and  a  plaintiff 

Texas.  —  San  Antonio,  etc.,  Pass.  R.  455;  Wright  v,  Boyd,  3  Barb.  (N.  Y.) 

Co.  V,  Cockrill,  72  Tex.  614.  523;   Mottram   v.  Mills,    i   Sandf.  (N. 

1.  Alabama.  —  Pitts     v.     Keyset,     i  Y.)  37. 

Stew.  (Ala.)  154;    Pickett  v,  Stewart,  Rhode  Island.  —  Bank  of  America  v. 

12  Ala,  202.  Senior,  11  R.  I.  376. 

Colorado.  —  Spencer  v.  Carstarphen,  Tennessee,  —  Brady  v.  White,  4  Baxt. 

15  Colo.  445.  (Tenn.)382. 

Connecticut,  —  Bond     v.     Storrs,    13  Texas,  —  Collins  v.  Panhandle  Nat. 

Conn.  412.  Bank,  75  Tex.   254;  Texas  Land,  etc., 

Illinois.  —  Brinkley  v.  Going,  i  111.  Co.  v.  Carroll,  63  Tex.  48. 

366;    Kyle   V.   Thompson,    3   111.   432;  United  States.  —  Dugan   v.  U.  S.,  3 

Rozet  V.    Harvey,   26   111.   App.    558;  Wheat.  (U.  S.)  173;  U.  S.  v.  Barker,  i 

Parks  V.  Brown,  16  111.  454;    Best  v.  Paine  (U.  S.)  156. 

Nokomis  Nat.  Bank,  76  III.  608;  Mon-  England.  —  Chaters  v.  Bell,  4   Esp. 

treal  Bank  v.  Dewar,  6  111.  App.  296;  N.  P.  210;  Penny  v,  Innes,  i  C.  M.  & 

Steinfeld  v.  Taylor,  51  111.  App.  399.  R.  439;  Theed  v.  Lovell,  2  Stra.  1103. 

Indiana.  —  Pilkington  v.  Woods,  10  ASpedalliidorseiiientforCoUectioiimay 

Ind.  432.  be  stricken  out  either  at  the  trial  or  on 

Iowa,  —  Pilraer    v.  Branch  of  State  the  final   hearing.     Manhattan  Co.   v. 

Bank,  19  Iowa  112.  Reynolds,  2  Hill  (N.  Y.)  140;  Watervliet 

Kentucky.  —  Bell  v.  Morehead,  3  A.  Bank  v.  White,  i  Den.  (N.  Y.)  608. 

K.    Marsh.    (Ky.)    158;    Caldwell    v.  %,  Georgia,  —  Leitnert/.  Miller,  49 Ga. 

Evans,  5  Bush  (Ky.)  380.  486. 

Louisiana.  —  Huie  v.  Bailey,  16  La.  Maine,  —  Warren  v.  Gilman,  15  Me. 

213;   Hebrard  v.  BoUenhagen,  9  Rob.  70;  Green  v.  Jackson,  15  Me.  136. 

(La.)  155;  Thierry  V.  Lafifon,  4  La.  Ann.  Maryland.  —  Canton       Nat.      Bldg. 

347;  Abat  V.  Tumillon,  6  Martin  N.  S.  Assoc,  v.  Weber,  34  Md.  669. 

(La.)  648.  Missouri.  —  Wickersham  v.  Jarvis.  2 

Maryland,  —  Bowie  v.  Duvall,  1  Gill  Mo.  App.  279. 

&  J.  (Md.)  175.  Tennessee,  —  Smith   v.    McManus,    7 

Michigan,  —  Reading    v.  Beardsley,  Yerg.  (Tenn.)  477;  Brady  v.  White,  4 

41  Mich.  123.  Baxt.  (Tenn.)  382. 

Missouri,  —  Wickersham  v.  Jarvis,  2  The  Holder  May  Cancel  His  Own  and 

Mo.  App.  279;  Glasgow  v.  Switzer,  12  subsequent  indorsements  at  the  trial  or 

Mo.  395.  may  recover  without  canceling   them. 

New  Hampshire. — Witherell  v.  Ela,  Mottram  v.  Mills,  i  Sandf.  (N.  Y.)  37; 

42  N.  H.  295.  Hargous  v.  Lahens,  3  Sandf.  (N.  Y.) 
New  Jersey.  —  Middleton  v.  Griffith,  213. 

57  N.  J.  L.  442.                              •  8.  Anniston    Pipe   Works    v.    Mary 

New     York. — Chautauqua    County  Pratt  Furnace  Co.,  94  Ala.  606;  Tuska- 

Bank  v.  Davis,  21  Wend.  (N.  Y.)  584;  loosa  Cotton-Seed  Oil  Co.  v.  Perry,  85 

DoUfus  V.  Frosch,  i  Den.  (N.  Y.)  367;  Ala.   160;    Herndon  v.  Taylor,  6  Ala. 

Norris    V,    Badger,    6    Cow.    (N.    Y.)  461;  Dicks  v.  Cash,  7  Martin  N.  S.  (La.) 
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suing  as  payee  may  show  that  he  paid  and  took  up  the  instru- 
ment, under  his  indorsement  to  another,  after  dishonor  by  the 
maker.* 

cc.  Passing  Over  Intermediate  Indorsements.  —  When  a  note  has 
passed  through  several  successive  transferees  it  is  held  that  the 
plaintiff  may  ignore  all  intermediate  transfers  not  necessary  to 
show  his  title,  and  allege  a  transfer  by  the  payee  directly  to  him- 
self •  or  to  his  immediate  indorser.* 

But  if  the  Plaintiff  Undertake!  to  Traoe  His  Title  though  intermediate 
indorsers,  it  is  not  sufficient  to  prove  merely  an  indorsement  of 
the  defendant,  but  he  must  also  show  the  subsequent  indorse- 
ment as  alleged.* 

368;    Hyde  z/.   Groce,  7  Martin  N.  S.  suit  by  the  plaintiff  against  the  maker 

(La.)  574;  Hill  z/.   Holmes,   12  La.  96;  an  allegation  that  the  plaintiff  took  up 

Todman  v,   Purdy,   5  Nev.  238;    Hoi-  said  note  and  paid  to  the  indorsee  the 

brook  V.  Sims,  39  Minn.  122;  Best  v.  face  and  interest  thereon  is  susceptible 

Nokomis  Nat.  Bank,  76  III.  608:  Rice  of  but  one  meaning,  that  the  note  was 

V.  Hogan,  8  Dana  (Ky.)  133;   Lonsdale  reassigned   to    the   payee.     Taylor  v, 

zr.  Brown,  3  Wash.  (U.  S.) 404;  Duganz/.  Hearn,   131  Ind.  539;  Hartzell  v.  Mc- 

U.  S.,  3  Wheat.  (U.  S.)  172.  Clurg.  (Neb.  1898)  74  N.  W.  Rep.  625. 

Beassignment.  —  If    the    payee   after  And  under  similar  allegations  it  was 

the  assignment   describes    himself  as  held  that  the  count  was  on  the  note  and 

assignee   in   an  action  by  him  on  the  not  on  an  implied  promise.     Clark  v. 

note  against  the  maker,  such  descrip-  Schwing,  i  Dana  (Ky.)  334. 

tion  may  be  disregarded  as  surplusage.  2.  Crosby  v.  Wright,  (Minn.  1897)  73 

Brinkley  v.  Going,  i  111.  366.        •  N.  W.  Rep.  162;  Mitchell  v.  Fuller,  15 

But  it  is  also  held  that  if  the  plaintiff  Pa.  St.  268;  Preston  v,  Mann,  25  Conn, 

shows  that  he  had  assigned  the  instru-  127. 

ment  he  must  also  show  how  the  title  8.  Chaters  v.  Bell,  4  Esp.  N.  P.  210; 

got  back  to  him.     Six  v.   Price,  (Ky.  Bank  of  American.  Senior,  11  R.  I.  376. 

1897)43  S.  W.  Rep.  433;  Brotherton  z/.  But  the  allegation  of  an  indorsement 

Street,  124  Ind.  599.  by   the   payee   to  another  without  an 

Complaint  and  Kote  Considered  Together,  allegation  of  the  indorsement  from  the 

—  The   complaint    may    be    sufficient  latter  to  the  plaintiff   is   not  sufficient 

when  taken  in  connection  with  the  note  where  mere  delivery  alone  would  not 

itself  to  show  a  retransfer  to  the  plain-  transfer  title.     Cunliffe  7/.  Whitehead, 

tiff.     Smith  z/.  Thurston,  8  Ind.  App.  3  Bing.  N.  Cas.  828,  32  E.  C.  L.  343. 

105.  An  averment  that  a  note  payable  to 

Owner    and  Holder.  —  An   allegation  George  W.  Goode  was  indorsed  to  the 

that    the    plaintiff    is   the  owner  and  plaintiff    by   L.   A.    Darue,  *'who,  as 

holder  is   sufficient   without  specially  appears  by  the  indorsements  thereon, 

pleading  a  transfer  on  the  back  of  an  was  the  indorsee  of  the  said  George  W. 

instrument  to  himself.       Todman   v.  Goode,  whereby  the  plaintiff,  who  is  the 

Purdy,    5    Nev.    238;     Whittenhall   v.  holder  and  the  last  indorsee  thereof, 

Korber,  12  Kan.  618.  is  entitled  to  the  same,"  was  held  to  be 

And  if  it  appears  that  the  title  was  at  insufficient.      Dyer  z/.  Krayer,  37  Mo. 

one  time  out  of  the  plaintiff  by  indorse-  603. 

ment  to  another  person,  in  the  absence  In  Burrall  v,  DeGroot,  5  Duer  (N.  Y.) 

of  an  averment  that  the  plaintiff  is  the  379,  an  allegation  that  the  payee  in- 

owner  he  does  not  show  title.     Texas  dorsed  the  note  to  another  who  also  in- 

Land,  etc.,  Co.  v.  Carroll,  63  Tex.  48;  dorsed  it  in  blank,  and  that  the  note  so 

Johnson  v.  Arlidge,  (Tex.   1891)  17  S.  indorsed  was  delivered  to  the  plaintiff, 

W.  Rep.  28.  who  now  holds  and  owns  the  same,  was 

1.  McDonough  ik  Heyman,  38  Mich,  held    a    sufficient  allegation   that  the 

334.  payee  indorsed  the  note,  and  that  his 

Where  before  the  maturity  of  a  note  indorsee  indorsed  it  to  the  plaintiff, 

the  plaintiff  indorsed  it  to  another,  and  4.  Strader    v,    Alexander,    9    Port, 

upon  its  nonpayment  took  it  up,  in  a  (Ala.)  441;  Woodruff  z/.  Munroe,  33  Md. 
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(f)  Blank  Indonementi.  —  The  prevailing  doctrine  is  that  a  blank 
indorsement  by  the  payee  of  a  bill  or  note  confers  a  complete  and 
perfect  title/  and  a  subsequent  holder  having  such  title  may  sue 
thereon  without  filling  up  the  indorsement,  alleging  the  blank 
indorsement  and  that  he  is  the  owner  and  holder  of  the  paper.* 

Allegation  that  Indorsement  If  to  Plaintiff.  —  The  holder  of  such  a  note 
may  declare  upon  it  as  indorsed  to  himself  by  the  payee,  and  a 
blank  indorsement  will  be  admissible  to  support  the  allegation,* 
and  it  is  not  necessary  in  such  a  case  that  the  blank  indorsement 

146;  Coyle  e/.  Gozzler,  2  Cranch  (C.  C.)  may   sue   individually   and    need   not 

625;  Waynam  v.  Bend,  i  Campb.  175.  allege  official    capacity.       Haxtun   v. 

Waiver  of  Proof. —  In  Bosanquet  v.  Bishop,  3  Wend.    (N.    V.)   13:   Bacon 

Anderson,  6  Esp.  N.  P.  43,  it  was  held  v.  Smith,  2  La.  Ann.  441 ;  Livingston  v, 

that  while  in  an  action  by  an  indorsee  Clinton,  decided  in  1799,  an  unreported 

of  a  bill  of  exchange  ft  is  necessary  to  case    cited   in    Conroy   v.    Warren,    3 

prove  the  several  indorsements  which  Johns.  Cas.  (N.  Y.)  264,  and  cited  and 

have  taken  place  as  laid  in  the  declara-  approved  in  Gregory   v.    McNealy,    12 

tion,  if  the  defendant  applies  for  time  Fla.  578,  holding  that  '*  if  a  note  be 

to  the  holder  and  offers  terms,  it  is  an  indorsed  in  blank  the  court  never  in- 

admission  of  the  holder's  title  and  a  quires  into  the  right  of  the  plaintiff, 

waiver  of  proof  of  all  indorsements  ex-  whether  he  sues  in  his  own  right  or  as 

ccpt  the  first.  trustee,"  unless   a  plea   sets    up  that 

1.  See  title  Bills  and  Notes^   4  Am.  the  possession  of  the  plaintiff  ^b.^  ntala 

and  Eng.  Encyc.  of  Law  (2d  ed.),  p.  266.  fide,  or  by  casualty  without  considera- 

d.  Eames  v.   Crosier,    loi  Cal.  260;  tion.     McCallum  v.  Driggs.  35  Fla.  288. 

Sistermanstr.  Field,  9  Gray  (Mass.)  331;  Allegation  of  Title  by  Gift.  —  If  the 

Mitchell  t/.  Hyde,  12  How.  Pr.  (N.  Y.  plaintiff    alleges    an    indorsement  in 

Supreme  Ct.)  460;  Phelps  v.  Ferguson,  blank  the  note  with  the   indorsement 

9  Abb.  Pr.  (N.  Y.  Super.  Ct.)  208,  hold-  thereon  is  sufficient  evidence  of  owner- 

ing  that  an  allegation  that  the  instru-  ship,  although  there  is  an  additional 

menrt  after  indorsement  in  blank  was  allegation    that  the   plaintiff  acquired 

delivered    by  the    payee    and    before  title  by  gift.     Bedell  v.  Carll,  33  N.  Y. 

maturity  "came  lawfully  into  the  pos-  581. 

session  of  this  plaintiff  for  value,"  was  8.  Poorman  v.  Mills,  35  Cal.  118; 
sufficient,  being  a  short  and  sufficient  Moore  t^.  Pendleton,  16  Ind.  481;  Castle 
mode  of  averring  the  fact  of  actual  v.  Candee,  16  Conn.  223;  Bowers  v, 
ownership.  Trevor,  5  Blackf.  (Ind.)  24;  Gillham 
But  without  an  allegation  of  owner-  v.  State  Bank,  3  111.  245;  Jackson  v, 
ship  the  simple  allegation  of  indorse-  Haskell,  3  111.  565. 
ment  in  blank  is  held  to  be  insufficient.  Allegation  of  Indorsement  to  Plaintiff. 
Huntington  Bank  v.  Hysell,  22  W.  Va.  —  It  is  sufficient  to  allege  that  the 
142;  Sistermans  v.  Field,  9  Gray  payee,  by  writing  his  name  on  the  back 
(Mass.)  331.  thereof,  indorsed  the  note  to  the  plain- 
Bolt  by  Part  of  Firm.  —  Where  a  bill  tiff.  Rubelman  v.  McNichol,  13  Mo. 
had  been  indorsed  in  blank  to  a  firm  App.  584. 

one  of  the   members  of  which   after-  And  it  is  sufficient  to  allege  that  the 

wards  died,  and  the  others  sued  there-  payee  indorsed  the  note  by  writing  his 

on   without  describing  themselves  as  name  across  the  back,  such  allegation 

surviving  partners,    it  was   held  that  being  followed   by   another    that    the 

the  declaration  was  sufficient,  as  the  plaintiff  is  the  holder  and  owner  of  the 

plaintiffs  were  not  bound  to  show  that  note.     Osborne  v.  Stevens,   15   Wash, 

the  bill  was  indorsed  or  delivered  to  478. 

them  jointly  with  their  deceased  part-  But  an   allegation   that  a  note  was 

ner.     Attwood  v.  Rattenbury,  6  Moo.  indorsed   to  plaintiff  by   the  indorser 

579,  17  E.  C.  L,  6r.  writing  his  name  across  the  back  thereof 

sepreeentative    Gapaeity.  —  So     as-  is  held  to  mean  a  special  indorsement  to 

signees,  receivers,  or  trustees  who  hold  the  plaintiff.     Toles   v.  Montague,    53 

as  indorsees  under  blank  indorsements  111.  384. 

534  Volume  XIV. 


Declaration  NEGOTIABLE  INSTRUMENTS,      and  Complaint. 

should  be  filled  up  by  inserting  the  plaintiff's  name.*  This  last 
statement  is  not  the  universal  rule,  however,  as  under  the  early 
English  doctrine,  sometimes  followed  in  America,  it  was  con- 
sidered that  an  indorsement  in  blank  operated  only  as  an  authority 
to  the  indorsee  or  holder  to  fill  out  and  make  a  complete 
indorsement.' 

h.  Copy  of  Indorsement  or  Assignment." 

i.  Instruments  Payable  to  Bearer  —  (i)  Necessity  and 
Sufficiency  of  Allegations.  —  In  an  action  on  an  instrument  made 
payable  to  bearer  the  plaintiff  need  not  allege  how  he  derived  his 
title,  but  an  allegation  that  he  is  the  bearer  or  owner  and  holder 
is  sufficient.*  The  undertaking  being  to  pay  the  bearer,  that 
plaintiff  is  the  bearer  is  one  of  the  material  elements  of  his  cause 
of  action,  and,  therefore,  must  be  stated  in  his  pleading.* 

1.  Safvy^r  v,  Patterson,  ii  Ala.  523;  to  bearer.  Dole  v.  Weeks,  4  Mass. 
Lake-side  Land  Co.  v.  Dromgoole,  89    451. 

Ala.  506;  Miller  v.  Henry,  54  Ala.  lao;  In  an  action  by  the  named  payee  in 

Riggs  V,  Andrews,   8    Ala.  628;  Ban-  a  note  made  payable  to  him,  or  bearer, 

croft  V.  Paine,  15  Ala.  834.  an  allegation  that  the  note  was  payable 

2.  See  sufira,  VL  Parties  Plaintiff;  to  the  plainiil!,  or  bearer,  is  sufficient 
title  Bills  of  Exchange  atul  Promissory  without  alleging  delivery  by  the  de- 
Notes,  4  Am.  and  Eng.  Encyc.  of  Law  fendant,  or  that  the  plaintiff  was  the 
(2d  ed.),  p.  267.  owner  and  holder.     Peets  v.  Bratt,  6 

8.  See  infra,  17.  d,  (9)  (b)  bb.  Copy  of  Barb.  (N.  Y.)  662. 

Indorsement  or  Assignment.  Where  the  plaintifif   avers  that  the 

4.  Carroll  v.  Meeks,   3   Port.   (Ala.)  note  in  suit  was  payable  to  him,  or 

226;    Black  V.    Duncan,   60   Ind.  522;  order,  and  his  evidence  shows  that  it  is 

Dabney  v.  Reed,  12  Iowa  315;  Lane  v.  payable  to  himself,  or  bearer,   there 

Krekle,  22  Iowa  399;  EUicott  v.  U.  S.  is  no  such  discrepancy  as  amounts  to  a 

Insurance  Co.,  8  Gill   &  J.  (Md.)  166;  failure  of  proof.     Barrows  t/.  Million, 

Gilbert   v,  Nantucket   Bank,   5   Mass.  43  Mo.  App.  79,  citing  Pleasant   Hill 

97;     Dole    v.    Weeks,    4    Mass.    451;  Banker.  Wills,  79  Mo.  275,  wherein  it 

Churchill  v.  Merchants'  Bank,  19  Pick,  was  held  that  a  recovery  will  not  be  de- 

(Mass.)    532;       Mechanics'    Bank     v,  feated  because  a  non-negotiable  instru- 

Straiten,  5  Abb.  Pr.  N.   S.  (N.  Y.  Ct.  ment  is  alleged  to  be  negotiable. 

App.)  16;  White  V.  Tarbell,  27  Vt.  573;  Where  the  plaintiff  alleKed  that  the 

Sanford   v,   McC reedy,   28    Wis,    103.  note  was  payable  to  himself,  while  the 

But  see,  as  to  effect  of  delivery  of  note  note  produced  was  payable  to  another, 

payable  to  bearer,  title  Bills  and  Notes,  or  bearer,  it  was  held  that  the  variance 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  would  be  regarded  on  appeal  as  hav- 

vol.  4,  p.  250.  ing  been  cured  by  amendment.     Mc- 

Delivery.  —  In  an  action  against  the  Kinley  v.  Shank,  24  Ind.  258. 

maker  of  negotiable  paper  payable  to  In    an    action     by    one    of    several 

bearer  an  allegation  that  the  instrument  payees  of  a  note  made  payable  to  them, 

was  transferred  and  delivered  to  the  or  bearer,  it  was  alleged  that  the  note 

plaintiff  for  value,  and  that  he  is  the  was  payable  to  the  plaintiff,   and  the 

owner    and    holder    thereof,    without  note  was  set  out  in  the  petition,  and  it 

alleging   by   whom    the    transfer  was  was  held  there  was  na  variance  in  the 

made,  is  sufficient.     Mechanics'  Bank  evidence  when  the  note  was  offered  in 

V.  Straiton,  5  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  evidence.      Spencer    v.    McCarty,    46 

App.)  12.     See  also  Creighton  v,  Gor-  Tex.  213. 

don,  I  Morr.  (Iowa)  41;  Black  v.  Dun-  5.  Mechanics'    Bank   v.   Straiton,    5 

can,  60  Ind.  522.  Abb.   Pr.   N.  S.  (N.  Y.  Ct.  App.)  16; 

Express  Promise  —  PlaintifF  as  Payee. —  Colbertson    v,    Beeson,    30   Tex.    76; 

It  is  held  that  an  express  promise  to  Spears  v.  Bond,  79  Mo.  467. 

the  plaintiff  need  not  be  alleged  in  an  Instnunenti  Assignable  Only  by  Indorse- 

action   upon    an    instrument    payable  ment.  —  Where,   under  statute,  a  note 
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(2)  Intermediate  Assignments,  —  The  holder  of  a  note  payable 
to  bearer  which  has  been  transferred  to  him  by  delivery  need  not 
set  out  a  title  through  intermediate  assignments.* 

8.  Maturity  —  a.  Time  of  Payment.  —  It  has  been  held  that 
the  time  of  payment  of  a  negotiable  instrument  need  not  be 
alleged  in  the  declaration  or  complaint,*  but  when  the  time  of 

payment  is  set  out  it  should  be  correctly  stated,  or  the  variance 
may  be  fatal.* 

payable  to  bearer  does  not  pass  by  mere  Eclectic  Inst.  v.  Gaines,  8  Ky.  L.  Rep. 

delivery,  but  an  assignment  by  indorse-  257;  Burton  v.  White,  I  Bush  (Ky.)  9, 

ment  is   necessary,  such    assignment  in   which  case  the  note  sued  on   was 

must  be  averred  when  a  suit  is  brought  filed  with  the  petition, 

by  one  other  than  the  payee.     Porter  On  Oeneral  Demnrrer.  —  In  Penning- 

V,  Drennan,  13  111.  App.  364:  Hilborn  ton  v.  Schwartz,  70  Tex.  211,  a  petition 

V.  Artus.  4  111.  344.     See  7.  g,  (2)  Action  on  a  promissory  note  which  contained 

bv    Assignee;    title    Bills    and   Notes^  no  averment  as  to  the  time  of  payment 

Am.  and  Kng.  Encyc.  of  Law  (2d  ed.),  of  the  note,  but  only  a  general  allega- 

vol.  4,  p.  250.  tion  that  the  note  '^ remains  still  due,'* 

1.  Carroll  v,   Meeks,   3   Port.   (Ala.)  was  good  on  general  demurrer. 

226;  Lane  v,  Krekle,  22  Iowa  399.  Cnred    by     Defendant's     Demnrrer.  — 

Allegation    and    Proof.  —  Where    the  Where  the  declaration  does  not  show 

holder  of  a  bank  check  payable  to  a  when  the  demand  sued  on  fell  due,  and 

named  payee,  or  bearer,  in  an  action  the  defendant  craves  oyer,  and  sets  out 

against  the  drawer,  alleged  that  it  was  the  note  in  his  demurrer,  the  defect  is 

delivered  by  the  defendant  to  the  said  cured.     Degraffinreid  v.  Mays,  6  Yerg. 

payee  and  by  him  to  the  plaintiff,  it  (Tenn.)  466. 

was  held  that  proof  that  the  instrument  The  Word  "  Date  "  Omitted.  —  A  dec- 
was  delivered  by  the  defendant  directl}'  laration  on  a  note  payable  "twelve 
to  the  plaintiff  was  sufficient  to  support  months  after  *'  need  not  allege  that  this 
a  recovery.  Hoyt  v,  Seeley,  18  Conn,  means  twelve  months  afterdate.  Mc- 
353.  Pherson  v.  Biscoe,  3  Ark.  go. 

Where  the  plaintiff  alleges  that  the  Time    of    Payment   Conditional.  —  In 

note  sued  on  was  payable  to  a  named  Walker  v.   Woollen,  54  Ind.   164,  the 

payee  and  indorsed  to  the  plaintiff,  it  note  sued  on  was  payable  *'  six  months 

is  not  material  that  the  note  offered  in  after  date,  or  before,  if  made  out  of  the 

evidence  was   payable  to  the   named  sale  of  "  an  article  named.     In  a  suit 

payee  or  bearer.     Mason  v.  Kleberg,  4  after  the   six   months   had  expired  it 

Tex.  85.  was   held   unnecessary   to    make  any 

Kote    to    Maker's    Order  —  Statute. —  allegation  as  to  such  conditional  time 

Under  a  statute  in  New  York,  notes  of  payment. 

payable  to  the  order  of  the  maker  were  8.  Alabama,  —  Griffin  v.  State  Bank, 

valid  without  indorsement  if  negotiated  6  Ala.  908;    M'Rae  v,  Raser,  9  Port, 

by  the  maker  and  were  to  be  deemed  (Ala.)  122. 

payable  to  bearer,  and  no  allegation  of  District  of  Columbia.  —  Johnston  z/. 

indorsement  by  the  payee  was  neces-  Randall,  2  Mackey  (D.  C.)  81. 

sary.     Odell  v,  Clyde,  23  Misc.   Rep.  Illinois,  —  Reading  v.  Linington,  12 

(N.  Y.  Supreme  Ct.)  734;  Hendricks  v.  111.  App.  491. 

Wolff,    14  Civ.    Pro.  Rep.  (N.  Y.  Su-  Indiana,  —  Hoover    v,     Johnson,    6 

preme  Ct.)  428.      Though   the  above  Blackf.  (Ind.)  473. 

statute  was  superseded  by  a  later  act  Maine,  —  Hilt  v,  Campbell,  6  Me.  109. 

which  required  that  *'  where  a  note  is  Vermont,  — Woodstock       Bank      v, 

drawn  to  the  maker's  own  order  it  is  Downer,  27  Vt.  482. 

not  complete  until  indorsed  by  him."  In  Summary  Prooeedingi  by  a  bank  a 

Odell  V,  Clyde,  23  Misc.  Rep.  (N.  Y.  misdescription  of  a  note  as  to  the  time 

Supreme  Ct.)  734.  of  its  maturity  was  held  to  be  a  fatal 

2.  Peets  V,  Bratt,  6  Barb.  (N.  Y.)  662;  variance.  Griffin  v.  State  Bank,  6  Ala. 
White  V,  Tarbell,  27  Vt.  573;  Gurney  908. 

V,  Hill,  2  Dowl.  N.  S.  936,  7  lur.  834,  Payable  on  Contingenoy.  —  In  Hilt  v, 

12  L.  J.  Q.  B.  297.     Compare  Kentucky  Campbell,  6  Me.  109,  it  was  held  that 
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Ko  Time  of  Payment  Stated.  —  In  an  action  on  an  instrument  which 
states  no  time  of  payment,  it  may  be  alleged  to  be  payable  on 
demand,^  but  a  declaration  alleging  an  instrument  payable  on 

a  count  on  a  note  payable  on  the  occur-  scribed  in   the  declaration  as  payable 

rence  of  a  certain  event,  or  in  a  reason-  on  a  certain  day,  as  expressed  in  the 

able  time,  is  not  supported  by  evidence  note,     although     days    of    grace    are 

of  a  note  payable  only  on  the  occur-  allowed;  it  is  enough  to  describe  it  as 

rence  of  the  event;  though  it  is  proved  the  parties  made  it.     Roberts  7'.  Corby, 

that  the  contingency  is  rendered  im-  86  111.  182.     See  also  DoUfus  v.  Frosch, 

possible  by  the  misconduct  of  the  de-  i  Den.  (N.  Y.)  371;  Padwick  v.  Turner, 

fendant.      The   plaintiff  should   have  11  Q.  B.  124,  63  E.  C.  L.  124,  11  Jur. 

alleged  the  facts  tending  to  deprive  the  930,  17  L.  J.  Q.  B.  7.     But  see  Brown 

defendant  of  any  excuse  for  not  paying  v.  Shock,  27  Mo.  App.  351,  where  the 

the  money.     But  in  Hoover  v,  John-  petition   showed   that  the  action  was 

son,  6  Blackf.  (Ind.)  473,  it  was  held  commenced  before  the  days  of  grace 

that  a  failure  to  recite  a  contingency  had  expired. 

attached  to  the  time  of  payment  was  Unneceieary  Averments.  —  In  declaring 

not    a    material    variance,   where  the  upon  a  promissory  note,  bearing  date 

condition  did  not  postpone  the  time  of  on  the  17th  of  April,  1857,  and  payable 

payment.  six    months  after  date,   the  note  was 

Payable  in  Inetalmenti.  —  Where  a  described  as  being  '*  payable  six 
petition  declares  on  an  instrument  as  months  after  the  date  thereof,  to  wit, 
payable  at  a  certain  time,  and  the  in-  on  the  17th  day  of  October,  1857." 
strument  introduced  inevridence  shows  The  averment  as  to  the  time  at  which 
that  a  part  of  it  is  payable  at  that  time,  the  note  was  payable  (six  months  after 
and  that  the  defendant  is  entitled  to  a  date)  was  in  the  terms  of  the  note;  and 
longer  time  in  which  to  pay  the  bal-  making  it  more  specific,  by  stating  the 
ance,  there  is  a  fatal  variance.  Wood-  day  on  which  it  fell  due,  was  mere 
stock  Bank  v.  Downer,  27  Vt.  482.  surplusage,  and  if  incorrect  in  this  par- 
And  the  same  has  been  held  where  a  ticular,  it  would  not  vitiate.  Archers^, 
part  of  the  note  is  payable  at  the  time  Claflin,  31  111.  306. 
mentioned  in  the  declaration,  and  the  Xietake  in  Time  of  Payment.  —  A  dec- 
balance  at  an  earlier  date.  Reading  z^.  laration  describing  the  note  sued  on  as 
Linington,  12  111.  App.  491.  bearing  date  in  November,  1836,  and 

One  Bay  After  Date.  —  Under  a  dec-  payable  the  first  day  of  March,  1829, 
laration  alleging  that  the  note  sued  on  **  meaning  thirty-nine,"  must  be  con- 
was  payable  on  February  i6th,  a  note  sidered  as  containing  a  sufficient  cause 
dated  February  15th  and  payable  one  of  action  after  a  judgment  by  default, 
day  after  date  is  admissible  in  evidence.  Cater  ?/.  Hunter,  3  Ala.  30.  Compare 
Hamilton  v.  Pumphrey,  20  Ind.  396.  Shrock  v,  Bowden,  4  How.  (Miss.)  426. 

On  Bemand  After  Bate.  —  After  judg-  Variance  Avoided  by  Amendment.  —  In 

mcnt  by  default,  it  cannot  be  objected  Carver  v.   Carver,    53    Ind.    241,   and 

that  a  note  payable  "  on  demand  "  was  Estep  v.  Estep,  23  Ind.  114,  it  was  held 

declared  on  as  payable  "  on  demand  that  the  complaint  would  be  treated  as 

after  date."     Mumford  z*.  Tolman,  54  amended  in  order  to  avoid  a  variance 

111.  App.  471,  157  111.  258,  between  the  time  of  payment  alleged 

The  Word  "  In  '*  Omitted.  —  Where,  in  and  that  appearing  on  the  face  of  the 

an  action  on  a  note,  the  declaration  instrument. 

avers  the  note  to  be  payable  **  eighteen  1.  Connecticut,  —  Bacon   v.   Page,    i 

months,"  the  word  '*  m  "  being  omit-  Conn.  404. 

ted,  it  will  be  deemed  sufficiently  cer-  Kentucky,  —  Payne  v.  Mattox,  i  Bibb 

tain  on  general    demurrer.     Doyle  v,  (Ky.)  164. 

Knapp,  4  111.  334.     Compare  Tipton  v,  Iowa, — Green  v.  Drebilbis,  i  Greene 

Utley.  59  111.  25.  (Iowa)  552. 

The  Word  "  Bate  "  Omitted.  —  A  note  Minnesota,  —  Libby  v,  Mikelborg,  28 

payable  "  one  day  after  "  is  admissible  Minn.  38;  Libby  v.  Husby,  28  Minn.  40. 

in  evidence  under  a  declaration  setting  New     York.  —  Herrick    v.    Bennett, 

out  a   note    pavable  "  one    day  after  8  Johns.  (N.  'Y.)  374;  Niles  v.  Bradley, 

date."     White  V.  Word,  22  Ala.   442.  20  Misc.  Rep.  (N.  Y.  City  Ct.)  172. 

And  see  McPherson  v.  Biscoe,  3  Ark.  90.  Vermont,  —  White  v.  Tarbell,  27  Vt, 

Jhiyi  of  Grace.  —  A  note  may  be  de-  573. 
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demand  will  not  support  an  action  on  an  instrument  payable  at  a 
day  certain.^ 

On  or  Before.  —  An  instrument  payable  "on  or  before"  a  certain 
day  may  be  described  as  payable  on  that  day.* 

b.  Allegation  that  Instrument  Is  Due.  —  It  should  be 

stated  in  the  declaration  or  complaint  that  the  instrument  sued 
on  is  due;'  but  where  it  appears  from  the  face  of  the  writ  that 

Wisconsin.  —  Terry  v.  Milwaukee,  15  England,  —  Abbott  v,  Aslett,  I  M.  & 

"Wis.  490.  W.  209. 

United  States,  —  Sebree    v.   Dorr,  9  Holder*!  Sleotion  as  to  Maturity.  —  An 

Wheat.  (U.  S.)  558.  allegation  that  the  holder  of  a  note  has 

"  On  Bemand  "  or  Equivalent  Wozds.  —  demanded  payment  is,  in  the  absence 

Where  no  time  of  payment  is  mentioned  of    a    special    objection,    a    sufficient 

in  a  note,  it  is  payable  on  demand,  and  averment  that  the  note  is  due,  when  it 

should  be  so  described  in  the  declara-  contains  a  provision  malcing  it  payable 

tion,  but  the  words  '*  on  demand  **  need  at  the  holder's  election.     Graham  v. 

not  be  used,  if  words  of  equal  import  Miller,  (Tex.  Civ.  App.  1894)  24  S.  W. 

as   to   the   time  of  payment  are  em*  Rep.    1107.      But    see   Harris  v.   Mc- 

ployed.     Green  v,  Drebilbis,  i  Greene  Arthur,  9oGa.  216;  Gillespie  v.  Brown, 

(Iowa)  552.     And  see  Smith  v,  Allen,  5  (Tex.  Civ.  App.  1895)  30  S*  W.  Rep. 

Day  (Conn.)  337,  in  which  case  it  was  448. 

held  that  an  instrument  in  the  follow-  Payable  on  Condition.  —  In  Ladue  v, 

ing  words  and  figures:  "  Due  A.  $100  Ladue,   16  Vt.   189,  where  a  note  was 

on  demand,"  might  be  declared  on  as  payable  one  year  after  the  death  of  a 

an  express  promise  to  pay  on  demand,  certain   person,   it   was  held   that  the 

1.  Morris  v.  Fort,  2  McCord  L.  (S.  declaration  was  sufficient,  although  it 
Car.)  397;  Page  v.  Alexandria  Bank,  7  alleged  the  death  under  a  videlicet. 
Wheat.  (U.  S.)  35;  Sheehy  v.  Mande-  Benewal  Koto. —  Where  it  appears 
ville,  7  C ranch  (U.  S.)  208.  Compare  upon  the  face  of  a  complaint  that  de- 
Chapman  V.  Carolin,  3  Bosw.  (N.  Y.)  fendant  gave  a  second  note  in  renewal 
456.  of  the  one   sued  upon,  and  it  is  not 

2.  Preston  v,  Dunham,  52  Ala.  217;  shown  that  such  second  note  is  due,  the 
Morton  v,  Tenny,  16  111.  494;  Tipton  t/.  complaint  is  defective,  and  does  not 
Utley,  59  111.  25;  Bates  v.  Leclair,  49  state  a  cause  of  action.  Williams  v, 
Vt.  229.     Compare  Kikindal  v,  Mitchell,  McAllister,  23  N.  Y.  Wkly.  Dig.  97. 

2  McLean  (U.  S.)  402.  Action  for  Installments.  —  In  Tucker 

"By"  Equivalent  to  "  On."  —  In  Pres-  v,  Randall,  2  Mass.  283,  which  was  an 

ton  z/.  Dunham,  52  Ala.  217,  it  was  held  action   for  two  instalments  of  a  note 

that  under  a  declaration  describing  a  payable  by  instalments,  but  containing 

note  as  payable  *'  on  "  November  ist,  no  provision  that  the  whole  should  bc- 

a  note  payable  "  by  '*  November  ist  come  due  for  failure  to  pay  any  instal- 

was  properly  admitted  in  evidence.  ment,  an  allegation  that  the  whole  note 

8.  Georgia.  —  Wilson  r.  Morrison,  29  was  due   was  held  to  be  properly  rc- 

Ga.  269.  jected  as  surplusage. 

Indiana,  —  Stafford  v,  Davidson,  47  Only  Part  of  Kotes  Due.  —  Where  an 

Ind.  320.  action  is  founded   on  several  notes,  it 

Iowa,  —  Whitney  v.  Bird,   11    Iowa  must  be  alleged  that  all  of  them  are 

407.  due,  or  the  complaint  will  be  insuffi- 

New  York,  —  Dodge   v,  Johnson,  9  cient  as  to  those  not  alleged  to  be  due. 

Civ.   Pro.  Rep.  (N.   Y.  Supreme    Ct.)  Dodge  ir.  Johnson,   9  Civ.   Pro.  Rep. 

339;  Williams  v,  McAllister,  23  N.  Y.  (N.  Y.  Supreme  Ct.)  339. 

Wkly  Dig.  97.      Compare  Appleby    v.  The  Word  "  Month"    Omitted.  —  In  a 

Elkins,  2  Sandf.  (N.  Y.)  673.  declaration  on  a  promissory  note  it  was 

Oregon,  —  Williams   v,   Knighton,   I  described  as  falling  due  *'  three  from 

Oregon  234.  the  date   of  said    note."    and  it  was 

Texas,  —  Seligson  v.  Hobby,  51  Tex.  averred  that**  the  said   three  months 

147*  from  the  date  of  said  note  had  long 

Vermont,  —  Ladue  v,  Ladue,  16  Vt.  since  elapsed."    The  note  was  in  fact 

1S9.  payable  three  months  from  date,  and  it 
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the  instrument  sued  on  is  due,  this  is  held  to  excuse  a  direct  alle- 
gation to  that  effect  in  the  declaration.*  So,  when  the  note  itself, 
or  a  copy  of  it,  is  attached  to  the  petition,  it  is  held  to  excuse  a 
failure  to  allege  that  the  instrument  is  due,  if  such  note  or  copy- 
shows  that  it  is  in  fact  due.* 

9.  Performance  of  Conditions  Precedent  —  AUegation  of  PerfmmiMice  in 
General.  —  Where  an  instrument  is  riot  an  absolute  and  uncon- 
ditional promise  for  the  payment  of  a  certain  sum  at  a  specified 
time,  but  the  liability  of  the  defendant  depends  on  some  fact  or 
the  performance  of  some  condition  not  appearing  upon  the  face 
of  the  instrument,  the  existence  of  the  fact  or  performance  of  the 
condition  must  be  alleged.' 

was  held  that  the  declaration  was  suffi-  New  York.  —  Keteltas  v,  Myers,  19 

cicnt.     Passumpsic  Bank  v,  Goss,  31  N.  Y.  231,  reversing  3  E.  D.  Smith  (N. 

Vt.  315.  Y.J  83.     Compare  Black  well  v.  Reld,  41 

AUegations  of  Fraud.  —  It  is  error  for  Miss.  102. 

the  court  to  strike  out  allegations  of  8.  Arkansas,  —  Bertrand   v.  Byrd,  4 

fraud  in  a  complaint  seeking  to  recover  Ark.  187. 

on  promissory  notes  not  yet  due,  where  California, — County  Bank  v.  Green. 

the  credit  was  induced  by  reason  of  the  berg,  116  Cal.  468;   Doyle  r.  Phoenix 

fraudulent      representations.       Stark-  Ins.  Co.,  44  Cal.  268;  Rogers  v.  Cody, 

weather  v.  Bronner,   18  Hun  (N.  Y.)  8  Cal.  324;    Naftzger  r.  Gregg,  (Cal. 

346.  1892)  31  Pac.  Rep.  612. 

Attachment  Before  ICatnrity.  —  It  is  no  Colorado, -^'Vxz.vtX^x^*    Ins.    Co.    v, 

ground  of  demurrer  to  a  petition  in  an  Denver,  11  Colo.  438. 

attachment  suit   ui>on   a   note   before  Delaware,  —  Kennedy  v.  Murdick,  5 

maturity,  that  it  states  the  note  to  be  Harr.  (Del.)  263. 

**  due,'*  or  that  it  fails  to  refer  to  the  /«<//«»«.  — Titlow    v,    Hubbard,    63 

law,  or  state  the  existence  of  the  facts  Ind.   6;    Union    County  v.    Mason,   9 

which  authorize  an  attachment  under  Ind.  97. 

such   circumstances.       It  is  sufficient  Kentucky,  —  Brown   v.   Ready,  (Ky. 

that  the  affidavit  sets  forth  facts  which,  1893)  20  S.  W.  Rep.  1036. 

under  the  statute,  constitute  a  cause  Mississitfi, — Van  Vacter  f.  Flack,  i 

for  attachment.     Kritier  v.  Smith,  21  Smed.  &  M.  (Miss.)  393. 

Mo.  296.  Missouri.  —  Edelen  v.  Worth,  69  Mo. 

1.  Brush    V.    Raney,   34  Ind.    418;  App.   124;   Campbell  v,  Polk  County, 
Knowles  v,  Byrnes,  5  Met.  (Mass.)  115;  49  Mo.  214. 

Hale   V.   Vesper,   Smith  (N.    H.)  283;  New  Hampshire, — Atlantic  Mut.  F. 

Shepherd  v.  Shepherd,  i  C.  B.  849,  50  Ins.  Co.  v.  Young,  38  N.  H.  451. 

E.  C.  L.  849.  New  Jersey,  —  Rice  v.  Porter,  16  N. 

Instrument  Kot  Dated.  —  Where  the  J.  L,  446. 
note  sued  on  was  not  dated,  and  the  New  York,  —  Mungert/.  Shannon,  6t 
complaint  did  not  in  terms  allege  that  N.  Y.  260;  Tooker  v.  Arnoux,  76  N.  Y. 
it  was  due  when  the  action  was  397;  Conkling  v.  Gandall,  i  Keyes  (N. 
brought,  but  alleged  that  it  was  made  V.)  231;  Devendorf  v.  Bcardsley,  23 
on  the  first  day  of  August,  1868,  and  it  Barb.  (N.  Y.)  656;  Williams  v,  Bab- 
appeared  from  the  note  that  it  had  seven  cock,  25  Barb.  (N.  Y.)  109;  Consider- 
months  to  run,  and  the  suit  was  com-  ant  v,  Brisbane,  14  How.  Pr.  (N.  Y. 
menced  on  the  second  day  of  March,  Super.  Ct.)  487;  Hurlbut  v.  Root,  12 
1869,  it  was  held  that  the  complaint  How.  Pr.  (N.  Y.  Supreme  Ct.)  511: 
was  sufficient.  Brush  v.  Raney,  34  Thomas  v.  Whallon,  31  Barb.  (N.  Y.) 
Ind.  418.  172;  Duffield  v.  Johnston,  96  N.  Y.  369; 

2.  Indiana.  —  Womack    v,    Dunn,   9  Kellogg  z^.  Lawrence,  Hill  &  D.  Supp. 
Ind.  183;  Womack  v.  Womack,  9  Ind.  (N.  Y.)  333. 

288;   Green  v.  Louthain,  49  Ind.   139;         Tennessee,  —  Hyde     v.     Darden,     3 

West  V.  Hayes,  104  Ind.  251 ;    Taylor  Heisk.  (Tenn.)  515. 
V.  Hearn,  131  Ind.  537;  Postel  v.  Oard,         Texas.  — Carlisle  v.  Hooks,  58  Tex. 

I  Ind.  App.  252.  420;  Martin  v.  Shumatte,  62  Tex.  188. 
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Condition  in  PromisBory  Kote.  —  Where  a  promissory  note  contains  a 
condition  which  is  a  part  of  the  contract  to  pay  it  is  held  that  the 

liability  of  the  defendant  cannot  be  shown  without  an  allegation 
of  the  performance  of  such  condition.* 

Wisconsin,  —  Reeve  v.  Oshkosh,  33  live  two  years,  it  is  only  necessary  to 

Wis.  477.  aver  that  the  child  lived  two  years*  and 

England,  —  Ralli  v.  Sarell,  D,  &  R.  no  allegation  as  to  the  name,  sex,  time 

N.  P.  33,  16  E.  C.  L.  422.  of  birth,  or  how  long  it  lived  is  neces- 

Ab  to  Pleading  Perfonnanoe  of  Condi-  sary.     Littleton  v.  Hutchins,  20  N.  H. 

tions    Precedent    Oenerally,    see    article  425. 

Conditions    Precedent,    vol.     4,    p.  In  an  action  upon  the  following  ob- 

626.  ligation:  *'If  Asa  Smith  lands  my  flour 

Matter  Within  Befendant's  Knowledge,  safe  at  New  Orleans  this  spring  and 

—  By  a  contract  in  writing  B.  trans-  takes  in  a  note  that  I  have  indorsed  for 

ferred  to  I.  a  note  made  by  L.  which  hira   to  Francis  Jackson,   I   will   then 

was  past  due,  stipulating  that  it  should  owe  him  a  balance  of  185  dollars,'*  an 

be  first  paid  from  the  proceeds  of  cer-  averment  that  all  but  a  certain  part  of 

tain  land  which  the  maker  of  the  note  the  obligation  which  Smith  was  to  pay 

had  bought  from  the  payee  thereof  and  had  been  paid  and  that  that  part  the 

for  the  sale  of  which  the  payee  had  defendant    had  released    because  the 

filed  a  bill  in  the  chancery  court,  and  plaintifi    had  deposited  the  money  in 

that  if   the   land   did    not    bring    the  his  hands,  was  held  sufficient.     Smith 

amount  of  the  note  when  sold  under  v,  Robinson,  3  T.  B.  Mon.  (Ky.)  174. 

the  decree  in  chancery  then  B.  would  Allegation  of  Date.  —  An    allegation 

pay  the  deficiency;   and    it   was  held  that  the  contingency  upon  which   lia- 

that    in   declaring   upon   the  contract  bility   on  a  note   depended,  happened 

it    was    sufficient    to   allege   that   the     on  the day  of was  held  to  be 

decree  had  been  rendered  in  the  chan-  good  after  verdict  under  plea  of  non- 
eery  suit,  that  the  land  had  been  sold  assumpsit.  The  verdict  finds  the  aver- 
thereunder,  and  that  the  amount  pro-  mentsof  the  declaration  to  be  true,  and 
duced  was  insufficient  to  pay  the  note,  it  must  have  been  proved  to  the  satis- 
alleging  what  the  deficiency  was;  and  faction  of  the  court  and  the  jury  that 
that  it  was  not  necessary  to  allege  that  the  contingency  happened  before  the 
B.,  who  was  the  complainant  in  the  institution  of  the  suit.  Allen  v.  Dick- 
chancery  court,  had  notice  of  these  son.  Minor  (Ala.)  119. 
facts,  because,  being  a  party  to  that  Whether  Condition  la  Precedent  or  Bnb- 
suit,  he  was  presumed  to  have  been  BOqnent.  —  It  is  held  that  where  aeon- 
cognizant  of  the  decree  rendered  and  dition  or  qualifying  stipulation  is 
of  subsequent  proceedings.  Brown  v,  contained  in'an  instrume)it  whether  it 
Isbell,  II  Ala.  1009.  shall   be  construed  to  be   a  condition 

1.  Edelen  v.  Worth,  69  Mo.  App.  124.  precedent  or  subsequent  does  not  de- 
See  Wilson  V.  Morrison,  29  Ga.  269,  pend  upon  the  use  of  technical  words 
where  there  appears  to  have  been  no  nor  upon  what  part  of  the  instrument 
such  allegation,  but  the  plaintiff  was  the  words  constituting  the  condition 
nonsuited  for  failure  to  prove  perform-  may  be  placed  in.  but  rather  upon  the 
ance  of  condition.  intention    and   understanding    of    the 

Sufficiency.  —  Where  a  note  was  made  parties  at  the  time  of  making  the  con- 
payable  when  a  certain  mortgage  tract.  Hyde  v,  Darden,  3  Heisk. 
should  be  satisfied  of  record,  a  com-  (Tenn.)  518. 

plaint  sufficiently  alleges  a  satisfaction  Btipnlation  for  Discharge  in  Specified 

of  the  mortgage  by  averring  that  it  had  Property.  —  A  stipulation  in  a  promis- 

been  declared  fraudulent  and  void  in  sory  note  that  the  note  might  be  dis- 

proceedings  described,  setting  forth  a  charged  in  cotton  is  for  the  benefit  of 

copy  of  the  decree  and  a  satisfaction  of  the  defendant,  and  he  must  show  that 

the  mortgage  by  the  clerk  in  obedience  he   delivered  or  offered  to   deliver  in 

to  the  decree.     Coulter  v,  Clark,  2  Ind.  payment  of  the   note.     Love  v.  Sim- 

App.  515.  mons,  10  Ala.  113.     See  also  Lock  wood 

Where  a  note  is  payable  upon  the  v.  Smith,  i  Root  (Conn.)  498. 

contingency  that  the  child  of  the  person  So  in  an  action  on  a  note  for  a  cer- 

for  whose  benefit  it  was  made  should  tain  amount  to  be  paid  in  certain  kinds 
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Premium  Koto  —  Assoosmont.  —  Assessment  and  apportionment  being 
a  condition  precedent  to  liability  on.  a  premium  note,  the  per- 
formance of  such  condition  must  be  alleged  in  a  complaint  to 
recover  an  assessment  thereon.  ^ 

Condition  in  Sspanto  Writing.  —  If  a  note  is  subject  to  conditions 
contained  in  a  separate  writing,  referred  to  in  the  note,  it  is  held 
that  the  performance  of  those  conditions  must  be  averred.* 

Conditional  Aooeptonoo  of  Draft.  —  In  like  manner  if  a  draft  is  con- 
ditionally accepted  performance  of  the  condition  must  be  alleged 
in  an  action  against  the  acceptor.* 

Order  Drawn  on  Partionlar  Fnnd.  —  Where  an  order  is  drawn  payable 
out  of  certain  funds  to  come  into  the  hands  of  the  acceptor,  it 
must  be  averred  that  such  funds  have  come  to  his  hands.* 

10.  Demand,  Nonpayment,  and  Protest  —  a.  Presentment  and 
Demand  —  (i)  Necessity  of  Alleging —  (a)  In  Aotion  Against  Maker.  — 
In  an  action  against  the  maker  of  a  promissory  note,  it  is  not 

of  property  at  the  election  of  the  payee,  Shobrooke,   2  Wils.  9,   i  Selw.  N.  P. 

it  was  held  unnecessary  to  aver  that  329  (ed.  of  1836);  Miln  v,  Prest,  i  Holt 

the  payee  made  his  election,  as  he  was  182,  3  E.  C.  L.  79;  Langston  v.  Corney, 

b)U(id  at  all  events  to  make  the  pay-  4  Campb.  176;  Townsley  v.  Sumrall.  2 

ment  in  one  of  the  articles  specified  Pet.  (U.  S.)  170;    Ralli  v,  Sarell,  D.  & 

within  the  time  oron  failure  became  im-  R.  N.  P.  33,  16  E.  C.  L.  422]. 

mediately  liable.     Townsend  v.  Wells,  Snflolenoy.  —  Where  an  order  is  "  ac- 

3  Day  (Conn.)  327.  cepted,  payable  out  of  the  amount  due 

1.  Devendorf  v.  Beardsley,  23  Barb.  C.  on  my  note  executed  to  him,  payable 
(N.  Y.)  656;  Williams  v,  Babcock,  25  July  i,  1893,  provided  the  note  can  be 
Barb.  (N.  Y.)  109.  See  also  St.  Law-  gotten  here  by  that  date,"  a  complaint 
rence  Mut.  Ins.  Co.  r.  Paige,  I  Hilt,  which  alleges  **  that  the  conditions 
(N.  Y.)  430.  contained  in  such  acceptance  have  all 

2.  Titlow  V.  Hubbard,  63  Ind.  6.  been    complied    with,    and    the    note 
Separate  Agreement  Yarybig  Terma *  —    mentioned  in   the  acceptance  of    the 

In  declaration  on  a  promissory  note  defendant  has  been  taken  up  by  the  de- 
absolute  on  its  face  and  in  the  ordinary  fendant,  and  in  paying  the  same  the 
form  it  is  not  necessary  to  notice  a  defendant  has  reserved  the  amount 
contemporaneous  agreement  in  writing  herein  sued  on  out  of  the  amount  due 
varying  the  terms  of  the  note,  con-  on  said  note  of  the  said  Craven,"  is 
tained  in  a  separate  paper.  Such  suflScient.  Taylor  v,  Insley,  7  Colo, 
agreement  is  matter  of  defense  only.  App.  176. 

Smalley  v,  Bristol,  i  Mich.  153.     But  4.  Tooker  v,  Arnoux,  76  N.  Y.  397; 

see  Naftzger  v.  Gregg,  (Cal.  1892)  31  County  Bank  v,  Greenberg,  116  Cal. 

Pac.  Rep.  612.  468;    Van  Vacter  v.  Flack,  i  Smed.  & 

8.  Bertrand    v,    Byrd,   4    Ark.    187;  M.  (Miss.)  393. 

Rice  V,  Porter,  16  N.  J.  L.  446;    Kel-  Warrants  on   Speoial  Fnndf.  —  In  an 

log^g  V,  Lawrence,  Hill  &  D.  Supp.  (N.  action  upon  warrants  drawn  on  a  spe- 

Y.)  332;  Carlisle  v.  Hooks,  58  Tex.  420;  cial  fund  it  is  necessary  for  the  plain- 

Ralli  V.  Sarell,  D.  &  R.  N.  P.  33,  16  tiff  to  allege  that  there  is  money  in  that 

E.  C.  L.  422.  fund  to  pay  the  same.     Travelers'  Ins. 

A  Conditional  Aooeptanoe  Mast  Be  De-  Co.   v,    Denver,    11  Colo.  438;   Reeve 

Glared  on  Specially    with  an   averment  v.  Oshkosh,  33  Wis.  477;   Campbell  v, 

that  the  condition  has  been  performed,  Polk  County,  49 Mo.  214;  Union  County 

and  if  such  an  acceptance  is  declared  v.  Mason,  9  Ind.  97. 

on  as  an  absolute  one  the  variance  will  But  if  It  Is  Payable  Out  of  the  Getu 

be  fatal,  notwithstanding   it   may  ap-  eral  Funds  it  need  not  be  averred  that 

pear  in  evidence  that  the  condition  has  there  are  sufficient  funds  to  meet  it. 

been  actually  performed.     Rice  v.  Por-  Reeve  v.  Oshkosh,  33  Wis.  477;  Brown 

ter,   16  N.  J.    L.  446  \citing  Julian    1/.  v,  Jacobs,  77  Wis.  27. 
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necessary  to  allege  that  the  note  has  been  presented  to  the  maker 
and  payment  demanded.* 

Note  Payable  on  Demand.  —  In  an  action  against  the  maker  of  a  note 
payable  on  demand  it  is  not  necessary  to  allege  that  payment 
has  been  demanded  of  the  maker,  it  being  held  in  most  of  the 
cases  that  the  bringing  of  the  action  is  a  sufficient  demand  of 
payment.* 

Payable  at  Speeial  Time  or  Flaee.  —  In  an  action  against  the  maker  of 
a  note  payable  at  a  particular  time  or  place,  the  declaration  need 
not  aver  a  presentation  and  demand  of  payment  at  such  time  or 
place.* 

1.  Arkansas.  —  Hanly   v,   Gaines,   5  Kote  Payable  in  Property.  —  In  an  ac- 

Ark.  38;    Rust  V.  Reives,  24  Ark.  362.  tion  against  the  maker  of  a  note  pay- 

ConnecHcut  —  Jackson  v.  Packer,  13  able  in    property,   it    is    held    that  a 

Conn.  342.  demand  for  payment  should  be  alleged. 

Geor^a.  —  Dougherty     v.     Western  Hardin  v,  Titus,  Dall.  (Tex.)  622.    And 

Bank,  13  Ga.  288.  see  Letcher  v.  Taylor,  Hard.  (Ky.)  85. 

Indiana,  —  Dunkle    v,   Nichols,    loi  2.  Dougherty  v.  Western    Bank,  13 

Ind.  473.  Ga.  a88;  Harrisburg  Trust  Co.  v.  Shu- 

Jowa.  —  Marvin     v,     Adamson,     11  feldt,   78    Fed.   Rep.  292;    Chillicothe 

Iowa  371.  Branch  of  State  Bank  v.  Fox,  3  Blatchf. 

Maryland,  —  Bowie  v,  Duvall,  i  Gill  (U.   S.)  431,    5   Fed.    Cas.    No.    2,683. 

&  J.  (Md.)  175.  Compare  Letcher  ».  Taylor,  Hard.  (Ky  ) 

Massachusetts,  —  Knowles  v,  Byrnes,  85,  m  which  case,  however,  the  note 

5  Met.  (Mass.)  115.  was  payable  in  property  on  demand. 

Nebraska,  —  Belcher  v.    Palmer,   35  Certificate  of  Deposit.  —  It  was  held  in 

Neb.  449.  Bellows  Falls  Bank  v,  Rutland  County 

New   York,  —  Fairchild    v,   Ogdens-  Bank,  40  Vt.  377,  that  an  action  could 

burgh,    etc.,    R.   Co.,    15   N.   Y.   3f37;  not  be  maintained  against  a  bank  issu- 

Stowits  V,  Troy  Bank,  21  Wend.  (N.  ing  a  certificate  of  deposit,  payable  on 

Y.)  186.  demand,  without  alleging  a  presenta- 

Tennessee.  —  Nashville  v.  First  Nat.  tion  of  the  certificate  and  demand  for 

Bank,  i  Baxt.  (Tenn.)  402.  payment. 

Texas.  —  Edwards    v.    Haabrook,   9  8.  Alabama,  —  Montgomery     v.    El- 

Tex.  579;  Hardin  v.  Tiius,  Dall.  (Tex.)  liott,  6  Ala.  701;    Irvine  v.  Withers,  i 

622.  Stew.  (Ala.)  234. 

United  States,  —  Chillicothe  Branch  Arkansas,  —  Sumner  v.  Ford,  3  Ark. 

of  State  Bank  v.  Fox,  3  Blatchf.  (U.  S.)  389;  Rust  v.  Reives,  24  Ark.  362. 

431,  5  Fed.  Cas.  No.  2,683;  Harrisburg  California.  —  Montgomery    v.   Tutt, 

Trust   Co.  V,  Shufeldt,  78   Fed.   Rep.  11  Cal.  318. 

292.  Connecticut,  —  Eldred    v,    Hawes,    4 

Action  by  Surety.  —  In  an  action  by  a  Conn.    465;    Jackson    v.    Packer,    13 

surety  on  a  promissory   note  against  Conn.  342. 

his  principal,  who  is  the  maker,  it  is  Delaware.  —  Allen  v.  Miles,  4  Harr. 

not   necessary  to  allege  a  demand  of  (Del.)    234;    Martin    v.   Delaplaine,   5 

payment  from   such   maker.     Clanton  Harr.  (Del.)  329. 

V,  Coward,  67  Cal.  373.  Florida,  —  Greeley  v.  Whitehead,  35 

Draft  by  One  Ofiloer  of  a  Corporation  on  Fla.  s^S* 

Another. —  It  is   held   in   Fairchild  v,  Georgia,  —  Dougherty     v.     Western 

Ogdensburgh,  etc.,   R.  Co.,  15  N.  Y.  Bank,  13  Ga.  287. 

337,  that  a  draft  by  the  president  of  a  Illinois.  —  Butterfield  v.  Kinzie,  2  111. 

corporation  on  the   treasurer,  for  the  445;  Armstrongs.  Caldwell,  2  HI.  546. 

payment  of  the  corporation  indebted-  Indiana.  —  Hall    v.   Allen,    37    Ind. 

ness  to  the  payee,  was  in  effect  a  prom-  541 ;    Hartwell  v.   Candler,   5   Blackf . 

issory   note,   and    that    an    allegation  (Ind.)  215. 

of  presentment  for  payment  was  not  Kentucky.  —  Grants.  Groshon,  Hard, 

necessary  in  an  action  on  such  instru-  (Ky.)  91;  State  Bank  v,  Hickey,  4  Litt. 

ment.      But  see  Marlon,  etc.,  R.   Co.  (Ky.)  226. 

r,  Dillon,  7  Ind.  404.  Louisiana,  —  Ripka   v.    Pope,    5   La. 
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(l»)  J^  A#q|i  4g{4]i|t  Aflera$«r,  -^  In  ^n  ac^iQB  »g«n8t  the  acpeptor 
pf  ^  >ill  pf  exgh^age,  it  js  RpJ  flPCfssary  tp  §}lpge  ^  presentment: 
^nd  c|f3ffiand  fpp  payment- ^ 

Payable  at  Partiealar  Plaiie.  —  In  an  action  against  the  acceptofof  4 
bill  pf  exchange  payable  ^%  ^  particular  pl^cp,  a  nregpntpippt  and 
dpinapfj  pf  p4yiT>enf:  at  fh^t  pl^ce  nped  i^pt  be  alleged.^ 

yinq.  ^f;    Lcfchford  y.  Suri^s,  16  U.  (U.  S.)  ?^31   }^fRf}»U  ^'r  Pftdgcr,  |  Mc- 

Apn.   252.      Compare  Parker  V.»    per-  AH.  (U.  $.)  523- 

nard,  9  Hob.  (La.V^S.  £nglan4. — Willijims   v.  Warin^»  10 

Maine,  —  Bacon  v.  Dyer,  la  Me.  19;  B.  &'C.  2,   21  E.  C.   L.   11.     But  see 

Remick  v.  O'Kyle,   12   Me.  340;    Mc-  Bowes  v.  Howe,  5  Taunt.  30,  i  E.  C. 

Kepney  v.  Whipple,  21  Me.  98;  Gam-  L.  ft;    Emblin  v,  Darinell,  12  M.  &  W. 

mo'n  V.   Everett, '25   Me.  66;   Lyon  v.  830. 

Wiliiamson,  27  Me.  149:    Patterson  v.  Bank  Kote  Payable  on  Demand.  —  In 

Vose,    43    Me.    552;    Blackstpne   Nat.  Dougherty   v.  Western   Bank,  13  Ga. 

Bank  v.  Lane,  80  Me.  165.  1288,  !t  was  held  that  on  a  bank  note 

Maryland.  —  Bowie  y.  Duvall,  I  Gill  payable   on   demand,   at  a   particular 

&  J.  (Md.)  175.  time  and  place,  it  is  necessary,  in  an 

Massachusetts.  —  Carley  v.  Vence,  17  action  against  the  bank,  that  a  demand 

Mass.   389;    Payson  v.    Whitcomb,   15  at  the  place,  and  at  the  time  designate4 

Pick.  (Mass.)  212;    Carter  v.  Smith,  9  or  afterwar4,  must  be  averred,  but  in 

Cush.  (Mass.)  321.  this  case  it  was  stated  that  a  bank  note 

Michigan.  —  Reeve  v.  Pack,  6  Mich,  payable  at  Rome  was  payable  gener- 
al, ally. 

New  Jersey.  —  Weed  v.  Van  Houten^  1.  Alabama.  — Smith  v.  Paul,  8  Port. 

9  N.  J.  L.  189.                                          '  (AIa.)*503. 

A/ew    York.  —  Fairchild   v.    Ogdens-  Connecticut.  —  Jackson  v.  Packer,  13 

burgh,  etc.,  R.  Co.,  15  N.  Y.  337;  Hfll  Conn.  342. 

V.  Place,  5  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Kentucky.  —  Rice  v.  Hogan,  8  Dana 

Ct.)  18;  Spellman  v.  Weider,  5  How.  (Ky.)  133. 

Pr.  (N.  Y.  Supreme  Ct.)  5;  Ferner  v.  Missouri.  —  State  3ank  v.  Young,  35 

Williams,  37  Barb.  (N.  Y.)   10;    Cald-  Mo.  371. 

well  V.  Cassidy,  8  Cow.  (N.  Y.)  271.  Pennsylvania.  —  Garden    City     Nat. 

North  Carolina.  —  Nichols  v.  Pool,  %  Bank  v.  F'itler,  155  Pa.  St.  210. 

Jones  L.  (N.  Car.)  23.  But  see  Williaips  v.  Germaine,  7  B. 

South   Carolina.  —  McKenzie   v.  Du-  &  C  468,   14  E.   C.  L.  84;    Fentoh  v. 

rant,  9  Rich.  L.  (S.  Car.)  61."  Goundry,  13  East  459. 

Tennessee.'— \li\3\\it,xx\ii  v,  Hannum,  Accepted  for  Honor.  —  It  was  held  in 

2  Yerg.  (Tenn.)  81.  Williams  v.  Germaine,  7  B.  &  C.  468, 

Texas. — Edwards    v.    Hasbrpok,    2  14  El.  C.   L.  84,  that  in  a  declaration 

Tex.   579;    Andrews  v.  Hoxie,  5  Tex.  against  the  drawer  and  acceptor  of  a  bill 

171;  Hubbell  V.  Lord,  9  Tex.  472.  accepted  for  honor,  it  is  necessary  to 

Vermont.  —  Hart  if.  Green,  8  Vt.  191;  aver'that  presentment  for  payment  was 

Tarbcll  v.  Downer,  2^  Vt.  509.            '  made  to  the  drawee. 

Virginia,  —  Watkins    v.    Crouch,    5  8.  Alabama.  —  Montgomery    v,  Elli- 

Leigh  (Va.)  522;    Armistead  v.  Armi-  ott,   6  Ala.  703;    Irvine  y.  Withers,  i 

stead?.  10  Lei^h  (Va.)  536.  Stew.  (Ala.)  234. 

Wes*    Virginia.  —  Merchants',    etc.,  Arkansas.  —  Sumner  z^.  Ford,  3  A i"!^* 

Bank  v.  Evans,  9  W.  Va.  373.  389. 

Wisconsin.  —  Howard    v.    Boorman,  '   California.  —  Montgomery   v.    Tutt, 

17  Wjj.  459.                                          "  n  Cal.  318. 

United     States.  —  U.     S.     Bank     v.  Delaware,  —  Allen  v.  Miles,  4  Harr. 

Smithi  II   Wheat.  (U.  S.)  171;'  ^miih  (Del.)    234;     Martin    v.    Hamilton,    5 

v.  Johnson,  2  Cranch  (C.  C.)  61.5;  U.  S.  Harr.  (Del.)  314*  5  Harr.  (Del.)  329. 

Bank  v,  Bussard,  3  Cranch  (C.C)  173;  Georgia,  —  Dougherty      v.     Western 

Wallace  v,  M'Connell,  13  Pet.  (U.  S^.)  Bank,  13  Ga.  288.  ' 

136;  Thompson  v.  Cook,  2  McLean  (U.  Illinois.  —  Butterfield    v.    Kinzie,    2 

S?)  122;  Covington  r.  Corastock,  14  Pet.  111.  445;    Armstrong  v.  Caldwell,  2  Jll. 

(U.  S.)  43;  Brabston  v,  Gibson,  9  How.  546. 
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(o)  In  Aotion  Agauut  Drawer.  —  In  an  action  against  the  drawer  of  a 
bill  of  exchange,  the  weight  of  authority  seems  to  be  that  a  pre- 
sentment to  the  acceptor  and  demand  of  payment  must  be 
alleged.  *■ 

(d)  In  Action  Againtt  Gnarantor.  —  In  an  action  against  the  guarantor 
of  a  promissory  note,  it  is  not  necessary  to  allege  presentment  to 
the  maker  and  demand  of  payment.* 

(e)  In  Aotion  Againit  Indoner.  —  In  an  action  against  the  indorser 
of  a  negotiable  instrument,  it  is  necessary  to  allege  presentment 
to  the  person  primarily  liable  and  demand  of  payment. •     In  some 

Indiana.  —  Hartwell    v.    Candler,    5  the  acceptor,  aver  a  presentment  to  the 

Blackf.   (Ind.)  215,   a    decision   on    a  acceptor  at  the  place   specified.     And 

statute  providing  that  such  averment  see,  to  the  same  effect,  Hodge  v.  Fillis, 

should  be  unnecessary.  3  Campb.  463. 

Maryland,  —  Bowie  v.  Duvall,  i  Gill  1.  Alabama,  —  Shirley    v.  Fellows,  9 

&  J.  (Md.)  175.  Port.   (Ala.)  300.     But  see    Smilh    v. 

New   York,  —  Fairchild    v,   Ogdens-  Paul,  8  Port.  (Ala.)  503,  wherein  it  was 

burgh,  etc.,  R.  Co.,  15  N.  Y.  337;  Woi-  held  that  in    an    action    against    the 

cott  V,  Van  Santvoord,  17  Johns.  (N.  drawer  of  a   bill,  who   was  also  the 

Y.)  248.  drawee  and  acceptor,  an  averment  of 

Texas,  —  Edwards    v,    Hasbrook,   2  presentment    for    payment     was    not 

Tex.  579.  necessary. 

Vermont.  —  Hart  v.  Green,  8  Vt.  191;  Minnesota,  —  Spink,  etc..  Drug  Co.  v, 

Tarbell  v.  Downer,  27  Vt.  509.  Ryan  Drug  Co.,  (Minn.  1898)  75  N.  W. 

Virginia.  —  Armistead      v,     Armis-  Rep.  18. 

teads,  10  Leigh  (Va.)  536.  Missouri,  —  State  Bank  v.  Young,  35 

United    States.  —  U.     S.     Bank     v.  Mo.  371;  Myers  v.  Commercial  Bank, 

Smith,  II  Wheat.  (U.  S.)  171.  72  Mo.  App.  4. 

England,  —  Fenton    v,   Goundry,    13  New    York,  —  Shultz    v.    Depuy.    3 

East  459.     Contra,  Rowe  v.  Young,  2  Abb.  Pr.  (N.  Y.  Super.  Ct.)  252.     But 

Brod.  k.  B.  165,  6  E.  C.  L.  83,  in  which  see  Mason  v,  Franklin,  3  Johns.  (N.  Y.) 

case  the  decisions  were  fully  reviewed,  202. 

and  the  rule  settled.     But  Parliament  Pennsylvania,  —  Penn  Nat.  Bank  v, 

immediately    interfered,   and    by    the  Kopitzsch  Soap  Co.,  161  Pa.  St.  134. 

statute  of  I  &  2  Geo.  IV.,  c.  78,  restored  South   Carolina,  —  Treadway  v, 

the  rule  as  it  existed  previous  to  this  Nicks,  3  McCord  L.  (S.  Car.)  195. 

decision.  Texas,  —  Forrest    v,    Rawlings,     35 

Bnrplniaga.  —  When    in    an    action  Tex.  626. 

against  the   acceptor  of  a  bill  of  ex-  Wisconsin.  —  Dolph  v.  Rice,  18  Wis. 

change,  payable  at  a  particular  time  397.     But    see   Bach   v.   Bell,  7   Wis. 

and  place,  it  is  alleged  that  it  was  then  433. 

and  there  presented,  such  allegation  is  England,  —  Ambrose  v.  Hopwood,  2 

surplusage,  and  need   not  be  proved.  Taunt.   61;    Gammon    v.    Schmoll,    5 

Hart  V,  Green,  8  Vt.  191;    Tarbell  v.  Taunt.  344,  i  E.  C.  L.  128. 

Downer,  27  Vt.  509.  8.  Marvin  v,  Adamson,  11  Iowa  371; 

Payable  on  Denuuid.  —  On  a  bill  of  ex-  Peddicord   v,    Whittam,   9    Iowa  471; 

change  payable  on  demand  at  a  par-  Thrasher  v.  Ely,  2  Smed.  &  M.  (Miss.) 

ticular  place,  it  need  not  be  alleged,  in  139.     See  in  general  article  Principal 

an  action  against  the  acceptor,  that  a  and  Surety. 

demand    was    made    at    that    place.  Guarantor    Liable    aa    Indoner.  —  In 

Montgomery    v.   Elliott,   6    Ala.   701;  Lightstone  t^.  Laurencel,  4  Cal.  277,  it 

Haxlum  v.  Bishop,  3  Wend.  (N.  Y.)  13.  was  held  that  a  declaration  was  insuffi- 

Qnaliiled  Aooeptaaoe. —  In  Gammon  z^.  cient  which   treated    the    maker    and 

Schmoll,  5  Taunt.  344,  i  E.  C.  L.  128,  guarantor  of  a  note  as  joint  makers, 

it  was  held  that  where  the  bill  is  di-  in  so  far  as  it  contained  no  allegation 

rected  generally  and  accepted  payable  of  demand,  the  liability  of  the  guar- 

at  a  particular  place,  if  the  holder  re-  antor  in  such  case  being  held  to  be 

ceives   such    qualified    acceptance    he  that  of  an  indorser. 

must,  in  declaring  on  the  bill  against  8.  Alabama,  —  Mims    v.    Central 
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states,  however,  such  averments  of  presentment  and  demand  are 

Bank,  3  Ala.  294;  K<;nDon  v,  M'Rae,  3  Action  Agninit  Xaker  and  Indonar.  — 

Stew.  &  P.  (Ala.)  249.  Where   the  maker  and  indorser  of  a 

Arkansas.  —  Grace  v.  McDaniel,  13  promissory  note  have  been  joined  as 

Ark.  394;  Rogers  z^.  James,  33  Ark.  77.  defendants  in  one  action,  the  declara- 

California.  —  Lightstone   v.  Lauren-  tion,    to    charge    the    indorser,   must 

eel,  4  Cal.  277;  Eastman  v,  Turman,  contain  the  same  averments  as  to  pre- 

24  Cal.  379.  seniment  and  demand  as  though  the 

Delaware,  —  Wilmington     Bank     v,  indorser  was  sued  alone.     Goodlet  v. 

Cooper,    I    Harr.   (Del.)   10;    Allen   v.  Britton,  6  Blackf.  (Ind.)  500;  Spellman 

Miles,  4  Harr.  (Del.)  234.  v,  Weider,  5  How.  Pr.  (N.  Y.  Supreme 

District  of  Columbia.  —  Bondf.  Shep-  Ct.)  5.     But  in  the  latter  case  it  was 

herd,  3  McArthur  (D.  C.)  367.  held  that  the  omission  of  such  aver- 

Indiana.  —  Hart  well    v.    Candler,    5  ment  was  not  available  on   joint  de- 

Blackf.  (Ind.)  215;   Goodlet  v.  Britton,  .murrer.    And  in  Belcher  v.  Palmer,  35 

6  Blackf.  (Ind.)  500.  Neb.  449,  it  was  held  that  in  such  a 

Kansas.  —  Malott  v,  Jewett,   i  Kan.  joint  action  the  omission  of  allegations 

App.  14.  as  to  demand  was  not  fatal  on  appeal, 

Michigan,  —  Barber    v.     Taylor,     I  where  the  objection  was  made  by  the 

Mich.  352.  makers  and  not  by  the  indorser. 

Missouri. — Jaccard  v.  Anderson,  32  Several  Inetalments. —  In   an    action 

Mo.  188;  State  Bank  v.  Haden,  35  Mo.  to  recover  from  an  indorser  several  in- 

358;    Deitz  V.   Corwin,    35    Mo.    376;  stalments  of  principal  and  interest  due 

Faulkner  v.  Faulkner,  73  Mo.  327.  on  a  note,  the  complaint  is  insufficient 

New  Jersey.  —  Disborough    v.   Van-  unless  it  contains  allegations  of  pre- 

ness,  8  N.  J.  L.  231.  sentment  and  demand  as  to  each  of  the 

New  York.  —  Spellman  v.  Weider,  5  instalments,  sufficient  to  charge  the  in- 

How.  Pr.  (N.  Y.  Supreme  Ct.)  5;  Mar-  dorser.     Eastman  v.  Turman,  24  Cal. 

shall  V.  Rock  wood,   12  How.  Pr.  (N.  379. 

Y.  Supreme  Ct.)  452;    Ferner  v.  Wil-  In    Jnitioe'e    Court.  —  In    Barber    v. 

Hams,   37   Barb.   (N.   Y.)  9;    Alder  v.  Taylor,  i   Mich.  352,  it  was  held  that 

Bloomingdale,    i   Duer   (N.    Y.)    601;  allegations  as  to  presentment  of   the 

Price  V.  McCla^e,  6  Duer  (N.  Y.)  544,  notes  sued  on  were   necessary,  in  an 

affirming  3  Abb.  Pr.  (N.  Y.)  253;  Jaf-  action  against  an  indorser  in  a  justice's 

fray  v.  Krauss,  79   Hun  (N.  Y.)  449;  court. 

Conkling    v.   Gandall,    i    Abb.    App.  Complaint   on   Copy.  —  In    an  action 

Dec.  (N.  Y.)  423,  I  Keyes  (N.  Y.)  228.  under  a  statute  providing  that  it  shall 

Pennsylvania.  —  Chestnut     St.    Nat.  be    necessary    in    a    complaint    on   a 

Bank  v.  Ellis.  161  Pa.  St.  241;    Peale  promissory  note  only  to  set  out  a  copy 

V,  Addicks,   174  Pa.  St.  543,  38  W.  N.  of  the  note,  with  an  allegation  that  a 

C.  (Pa.)  loi;  Cooke  v.  Addicks,  5  Pa.  specified  sum  is  due  the  payee,  where 

Dist.  Rep.  388:    Dil worth  v.  Hurst,  i  the  proceeding  is  against  an  indorser 

Phila.  (Pa.)  222,  8  Leg.  Int.  (Pa.)  127;  the  complaint   must  also  contain  an 

Tradesmen's  Bank  v,  Johnson,  12  Pa.  averment  of  a  demand  of  payment. 

Co.  Ct.  Rep.  6.  Conkling  v.  Gandall,  i  Abb.  App.  Dec. 

Tennessee.  —  Tumley  v.  Clarksville,  (N.  Y.)  423.  i  Keyes  (N.  Y.)  228. 

etc.,  R.  Co.,  2  Coldw.  (Tenn.)  327.  Irregular  Indorsement.  —  In  an  action 

Texas.  —  Fisher  v.  Phelps,  21  Tex.  against  an  irregular  indorser  the  peti- 

551.  tion  must  contain  the  same  averments 

West  Virginia.  —  Huntington  Bank  as  to  presentment  and  demand  of  pay- 

V.  Hyseli,  22  W.  Va.  142.  ment  that  are  necessary  in  an  action 

Wisconsin.  —  Catlin  v.  Jones,  i  Pin.  against  a  regular  indorser,  unless  the 

(Wis.)  130.  petition  makes  out  a  case   to  charge 

United  States.  —  Renner  v.  Columbia  such  irregular  indorser  as  joint  maker. 

Bank,   9   Wheat.   (U.   S.)   582:    U.    S.  State    Bank   v.    Haden,   35    Mo.   358; 

Bank  v.  Smith,  11  Wheat.  (U.  S.)  171.  Cooke  v.  Addicks,  5  Pa.  Dist.  Rep.  388. 

England.  —  Rushton   v.   Aspinall,   2  (Mer  by  Verdiot.  —  A  failure  to  allege 

Doug.  679;    Parks  v.   Edge,  3  Tyrw.  •  presentment  and  demand  of  payment 

364,   I  Cromp.  &  M.  429;    Parker  v.  in  an  action  against  an  indorser  is  not 

Ade,   I   Dowl.   P.  C.  643;    Lambert  v.  cured  b>  verdict.     Blacklege  v.  Bene- 

Oakes,  i  Ld.  Raym.  443.  dick,  12  Ind.  389;    Bosch  v.  Kassing, 
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or  have  been  dispensed  with  by  statute.* 

(2)  Sufficient  Allegations  of  Demand  —  In  General. -^  Where  an 
allegation  of  demand  is  required  it  has  been  held  unnecessary  to 
state  that  presentment  was  made,  in  addition  to  the  general  allega- 
tion of  demand.'  An  allegation  that  "payment  was  refused'*  has 
been  held  to  imply  a  demand  of  payment.*  It  need  not  be 
alleged  that  the  holder  personally  presented  the  instrument,*  nor, 
in  an  action  on  an  instrument  payable  at  a  certain  place,  need  it 
be  alleged  that  the  plaintiff  was  there  present,  ready  to  receive 
payment.*  But  it  seems  that  an  allegation  that  the  instrument 
sued  on  was  protested  is  not  a  sufHcient  averment  that  payment 
was  demanded.* 

"  Dtdy  Preeented."  —  An  allegation  that  the  instrument  sued  on 
was  duly  presented  for  payment  is  sufficient.'' 

64  Iowa 31a;  Knott  V.  Hicks,  2  Humph,  under  an  allegation  that  the  note  in 

(Tenn.)  162;    Harlan  v.  Dew,  3  Head  suit  was  *'  duly  protested,"  evidence 

<Tenn.)  505;    Baxter  v,  Erwin,  i  Shan-  was  admissible  that  it  was  duly  pre- 

aon's  Tenn.  Cas.   113.     This  is  true,  sented  for  payment, 

even  though  a  demurrer  filed  00  the  Aotien  on  Bank  Depoiit.  —  Ae  a  bank 

declaration  fails  to  specify  such  defect,  is  entitled  to  some  written  evidence  of 

White  V.  Caanada,  25  Ark.  41.  the  payment  of  money  deposited  with 

1.  McDougald  v.  Rutherford,  30  Ala.  it,  the  fact  that  some  such  written  evi- 

253;    Hutchins  v.  Flintge,  s  Tex.  473;  denoe  was  offered  should   be    shown 

Andrews  v.  Hoxie,  5  Tex.  171;  Frosh  in  the  complaint.     McEwen  v.  Davia, 

V.    Holmes,   8   Tex.   29;    Williams    v,  39    Ind.    109.      But    see    Emerson   v. 

Irwin,  3  Dev,  &  B,  L.  (N.  Car.)  74;  Thatcher,  6  Kan.  App.  325. 

Dismttkes  »,  Wright,  3  i>ev.  &  B'L.  7.  District  of  ColumbU.-^'^WyLm^  y. 

(N,  Car.)  78.     And  see  Hiibam  v.  Pay-  McGulre,   2  App.   Cas.    (D.   C.)   448; 

singer,  K  Bailey  L.  (S.  Car.)  97;    Holt  Young  v,  Warner,  6  App.  Cas.  <D.  C.) 

V.  Salmon,  Ri<}e  L.  (S.  Car.)  91,  com-  433. 

struing  the  Georgia  statute.  Miisouri,  —  Ewing   v.    Pulitzer,    12 

f.  Mencantile  Bank  v.  McCarthy,  7  Mo.  App.  578. 

Mo.  App,  518*  N^w   ypr>fe.  —  Chemkal    Nat.   Bank 

S,  Shaler  r.  Van    Worraer,  33   Mo,  v.  Carpentier,  9  Abb.   N.  Cas.  (N.  Y. 

386.  Supreme  Ct.)  301;  Woodbury  v.  Sack- 

•tmasd  of  AOMpta&oa.  —  The  petition  rider,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

in  an  action  by  ihe  indorsee  against  an  402;    Spencer  v,    Rosers    Locomotive 

indorser  of  a  btU  of  exchange  alleged  Works,  17  Abb.  Pr.  <N.  Y.  Super.  Ct.) 

that    the    bill    was    presented  to  the  zio;  Femer  it,  WiUian:)s,  37  Barb.  (N. 

drawee  "for  acceptance,  and  was   by  Y.)  10,  14  AlDfe.  Pf.  (N.  Y.)  215;  Gay  v. 

him   then  and  there  declined  and  re-  Paine,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 

fused  acceptance,  and  not  accepted.'*  Z07;    Adams  e/.  Sherrill,   14  How.  Pr. 

It  was  held   that  Vhfs  was  a  sufficient  (N.  Y.  Supre^ne  Ct.)  397.     But  see  Gra- 

avernKnt  of  a  demand  of  acceptance,  ham  v,  Machibdo.  6  Duer  (N.  Y.)  514. 

Burlington  First  Kat.  Bank  v  Hatch,  Wisconsin.  —  Frankfort       Bank     v, 

78  Mo.  13.  Countryman,    11    Wis.   398;   Davis   v, 

4.  Wfcne  V,  Low,  7  Barb.  (N.  Y.)  304.  Barron,  13  Wis.  227;  Howard  v.  Boor- 

i.  Dewey  v.  WashlMira,  12  Vt.  580;  man,  17  Wis.  459;  Cutler  v.  Amsworth, 

Carpenter  ».  Coit,  I  D.  Chip.  (Vt.)  88.  21    Wis.   381;    Wallace   v,  Criliey.  46 

«.  Price  v.  McOave,  5  Duct  (N.  Y.)  Wis.  577. 

670;  Price  V.  McClave,  6  Duer  (N.  Y.)  Compare  Hart)ison  v.  State  Bank,  28 

544,  affirming  3  Abb.  Pr.  <N.  Y.)  253;  Ind.  133;    Peale  v.  Addkks,  38  W.  N. 

Chestnut  St,   Nat.   Bank  ^.  Ellis,  i6i  C  (Pa.)  loi. 

Pa.  St.  24t;  ^ale  v.  Addicks,  174  Pa.  Ihiring  Burfnau  Hoiin.  —  In  Watlace 

St.  543.     C&fttray  Docros  v.  Jacobs,   10  v,  Criliey,  46  Wis.   577,   it  was  held 

i^ot>.  (La.)  453;  Voisin  v.  Jewell,  9  La.  that  a  -statement  that  the  note  sued  on 

114,  in    whi(^h   caae  it   was  held  that  was  presented  at  the  maker's  place  o( 
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To  WhflM  FnMntod.  —  An  allegation  that  the  instrument  su^d  on 
was  presented  at  the  place  at  which  it  is  made  payable  is  equiva- 
lent to  an  averment  that  it  was  presented  to  the  proper  person,^ 
But  such  an  allegation  of  presentment  is  not  sufficient  when  th^ 
instrument  is  not  payable  at  the  place  where  it  is  alleged  to  have 
been  presented.* 

(3)  Pleading  Matter  Bxcming  Presentment  an4  Demand,  — 
Facts  which  render  presentment  and  demand  of  payment  unneces- 
sary may  be  alleged  in  lieu  of  allegations  of  presentment  and 
demand.*     Where  a  waiver  of  demand  is  expressed  in  the  instru- 

business  and  **  payment  was  tlwn  and  16  Ala.  393;    McDougald  v,   Euthfir- 

there  duly    demanded,"  waa  equiva^  ford,  30  Ala.  253. 

lent  to  stating  that  the   presentineat  Delaware, — Wilmington     Bank     v, 

was  daring  business  hours.  Cooper,  i  Harr.  (Del.)  10. 

Vndar  ttateto.  —  Under  a  code  provi-  Illinois,  —  Tarlton  v.  Miller,  i  111.  69. 

sion  that    performance  of    conditions  Indiana.  —  Spangler  v.  McDaniel,  3 

precedent  may  be  stated  generally,  an  Ind.  275;  Brown  c/.  Jones,  (25  Ind.  37S. 

averment  that  the  instrument  sued  on  Iowa.  —  Peck  v.  Schick,  50  Iowa  261. 

jwas  duly  presented,  or  that  payment  Kansas,  —  Malott  v.  Jewett,  I   Kan. 

wasduiy  demanded,  is  sufficient.    Gay  App.  14. 

V.  Paine,  5  How.  Pr.  <N.  Y.  Supreme  Missouri, — Jaccard  v.  Anderson.  32 

Ct.)  I07'.  Adams  v.  Sherrill,  14  How.  Mo.  1S8. 

Pr.  (N.  V.  Supreme  Ct.)  297;  Ferner  v,  Tennessee,  —  Harlan  v.  Dew,  3  Head 

Williams,  37  Barb.  (N.  Y.)  10.  14  Abb,  (Tena.)  505;  Baxter  v,  Erwin,  i  Shan* 

Pr.  (N.  Y.)  215.     Compare  Graham  v.  non*s  Tenn.  Gas.  T13. 

Macbado,  6  Duer  (N.  Y.)  514.  JVisconsin.  —  Dolph  v.  Rice,  16  Wis. 

1.  Smith  V.  Raymond,  9  Port.  <Ala.)  397. 

459;  Churchill  v.  Merchaau'  Bank,  19  Want  si  Fnads.  —  Instead  of  alleging 

Pick.  (Mass.)  532;  Pearson  v.  Bank  of  presentment  and  demand  of  payment 

Metropolis,  i  Pet.  (U.  S.)  89;  Huffan  of    the    iostrument   sued    on,  it   may 

V.    EUts,    3    Taunt.    415;    Shcltoa    v.  be  averred  that  the  defendant  had  no 

Braiihwaite,   8  M.  A  W.  252,  x   Doyri.  funds  in  the  bank  at  which  the  instru- 

N.  S.  354.  5  Jur.  1200;  Hawkey  v.  Bor-  oaent  was  payable.     Wilmington  Bank 

wick,  4  Biag.  135,  13  E.  C.   L.  376,  12  v.  Cooper,  i  Harr.  (Del.)  10;  Dolph  v. 

Moo.  478.  Rice,  18  Wis.  397. 

OAosr  of  Bank.  —  An  avernaent  in  a  In  Spangler  v.  McDaalel,  3  Ind.  075, 

declaraiion  against  the  ifidoraer  of  a  k  was  held  that  an  allegation  that  be- 

aoie  payable  in  bank,  chat  it  was  at  fore  the  presentment  of  the  order  sued 

matuiiiy  presenied  at  the  bank,  was  on  t>be  clrawer  had  withdrawn  all  his 

sufficient,    without    stating    to    what  fuAds  from  the  hands  of  the  drawee, 

officer  of  the  bank  ii  was  presented,  was  good. 

Smith  V.  Raynvond,  9  Port.  (A4a.)  459;  Wairer  sT  Ssmaad.  — An  allegation 

PearscHi  v.  Bank  of  Metropolis,  i  Pet.  that  the  defendant  has  waived  demand 

(U.   S.)  89;    ChurchiU    v.    M«rchaii-ts''  maybe  made  instead  of  an  allegatioo 

Bank,  19  Pick.  (Mass.)  53*.  of  demand.     Cockrill    v.   Hobson,    16 

«.  Mehl  V.  Waldorf,  35  Mo.  466.  Ala.    393;    Peck    v.   Schick,    50   Iowa 

ieareh  lor  Valwr  aft  Ba^.  —  WheM  a  281. 

note  is  payable  at  a  bank,  an  allega-  Tariaaos  Betvssa  lf«tios  and  Allsga- 

tion   that  search   lor  tbe   maker  was  tlOBS.  —  Where  the  complaint  alleged 

made  at  the  bank,  in  order  to  present  that  the  bill  &ued  on"  was  taken  to  the 

the  note  to  hi<m,  is  not  su^Kcient, -as  the  place  designated  in  the  acceptance  as 

maker  may  have  ^ad  funds    in    the  the   place  of  payment,   and  chat  the 

bank  which  mig>ht  have  been  applied  building  was  unoccupied  and  closed, 

to  the  payment  of  the  note  if   it  ^had  and  no  one  could  be  found  to  whom 

been   presented   to  the  officers  of  t^he  presentment    for    payment    could    be 

4)ank.     HartweM  v.  Candler,  s  Blackf.  made,"  and  the  notice  to  the  defend- 

(ind.)  215.  ant  stated  that  the  bill  was  duly  pre- 

<.  Alabama.  — Cocktill    v.    Hobson,  seated  for  payaient,  it  was  held  that 
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ment  sued  on,  no  allegation  as  to  presentment  is  necessary.* 

Proof  of  Ezctue  under  Allegationi  of  Presontment  and  Demand.  •^—  When  it  is 
alleged  that  presentment  and  demand  were  made,  facts  excusing 
presentment  and  demand  may  be  shown  in  proof  without  any 

averment  of  that  character  in  the  declaration   or  complaint.* 

the  difference  was  immaterial.     Brown  331;    Windham    Bank    v.   Norton,   22 

V.  Jones,  125  Ind.  378.  Conn.  213. 

Search  for  Maker.  —  In  Tarlton  v.  Mil-  Florida,  —  Spann   v,  Baltzcll,  i   Fla. 

ler,  I  III.  69,  it  was  held  thatan  averment  338. 

that  at  the  time  the  note  sued  on  be-  Illinois.  —  Tobey  v,  Berly,  26  111.  429. 

came  due  a  diligent  search  was  made  Iowa,  —  Knight    v.    Fox,     i     Morr. 

at  the  said  county  for  the  maker,  for  (Iowa)  305. 

the   purpose  of   demanding  payment,  Massachusetts.  —  Jones    v.    Fales,    4 

but  that  he  could  not  be  found,  was  Mass.    245;     Harrison    v.    Bailey,   99 

insufficient,  as  an  averment  of  excuse  Mass.   620;    Armstrong  v,  Chadwick, 

for  the  exercise  of  due  diligence,  in  an  127   Mass.    156;    Kent  v.    Warner,    12 

action  by  an  assignee  against  an  as-  Allen  (Mass.)  561 ;  City  Bank  v.  Cutter, 

signor.     The  court  said:     *'  It  cannot  3  Pick.  (Mass.)  414;    Taunton  Bank  v, 

be   seriously   contended   that   because  Richardson,  5  Pick.  (Mass.)436:  North 

the  maker  of  the  note  does  not  reside  Bank  r.  Abbot,  13  Pick.  (Mass.)  465. 

or  cannot   be   found  in  the  county  in  Mississippi,  —  Moore     v,     Ayres.     5 

which  the  note  was  made,  that  therefor  Smed.  &   M.  (Miss.)  310;    Goodloe  v, 

the  assignor  becomes  liable.     It  may  be  Godley,  13  Smed.  &  M.  (Miss.)  233. 

that  he  may  reside  in  the  next  adjoin-  Missouri.  —  Wolf  v.  Lauman,  34  Mo. 

ing  county,  or  some  other  part  of  the  575.      But  see  Pier  v.   Heinrichoffen, 

state.     If  so,   I  conceive  it  to  be  the  52  Mo.  333. 

duty  of  the  assignee  to  seek  him."  New     York.  —  Clark    v.     Tryon,     4 

Statutory    Equiyalent   for    Demand. —  Misc.   Rep.  (N.   Y.  C.  PI.)  63;   Paton 

Where  it  is  provided  by  statute  that  v.  Lent,  4  Duer  (N.  Y.)23i;  Stewart  v. 

the   institution   of  a  suit  against  the  Eden,    2    Cai.   (N.  Y.)    121;    Williams 

maker,  and  its  prosecution  to  a  return  v.  Matthews,  3  Cow.  (N.  Y.)  252;  Teb- 

of  "  no  property,"  shall  be  sufficient  to  belts  v.  Dowd,  23  Wend.  (N.  Y.)  379; 

authorize  a  suit  against  the  indorser,  Cummings  v.  Fisher,  Anth.  N.  P.  (N. 

allegations  of  such  a  suit  will  take  the  Y.)  i.     Compare  Graham  v.  Machado,  6 

place  of  allegations  of  presentment  and  Duer  (N.  Y.)  514. 

demand.      McDougald   v.  Rutherford,  Pennsylvania.  —  Baumgardner        v. 

30  Ala.  253.  Reeves,  35  Pa.  St.  250. 

Law  of   Another  State.  —  A   declara-  Vermont.  —  Farmers',  etc.,  Bank  v. 

tion  not  averring  demand,  but  in  lieu  Day,  13  Vt.  36. 

thereof  averring  that  '*  by  the  laws  of  England.  —  Greenway  v.  Hindley,  4 
the  state  of  Georgia,  where  said  indorse-  Campb.  52;  Patience  v.  Townley,  2 
ment  was  made,  the  said  defendant  Smith  223,  8  Rev.  Rep.  711. 
became  liable  to  pay  said  sum  of  Contra. —  Dolph  v.  Rice,  18  Wis.  397. 
money  in  said  note  specified  to  said  Written  Demand  Left  at  Btuiness  Hotue. 
plaintiff,"  is  but  a  statement  of  the  — It  may  be  shown  that  a  written  de- 
pleader's  conclusion  as  to  the  effect  of  mand  was  left  at  the  place  of  business 
the  law  of  Georgia,  and  is  insufficient,  of  the  maker,  in  conformity  to  the 
If  the  indorsement  was  made  in  an-  usage  of  a  bank,  with  which  usage  the 
other  state,  the  law  of  which  dispensed  maker  was  familiar,  under  an  allega- 
with  demand  to  charge  the  indorser,  tion  that  the  note  was  presented  to  the 
the  declaration  should  aver  that  law.  maker  and  payment  demanded.  City 
McDougald  v.  Rutherford,  30  Ala.  Bank  v.  Cutter,  3  Pick.  (Mass.)  414. 
253.  Note  Payable  at  a  Bank.  —  In  an  ac- 

1.  Henderson  v.  Ackelmire,  59  Ind.  tion    on    a   note   payable   at  a  bank, 

540.  against  the  indorser,  an  averment  of  a 

8.  Alabama.  —  Kennon  v.  McRea,  7  presentment  and  demand  of  payment 

Port.  (Ala.)  175;    Taylor  v.  Branch,  i  on  the  promisor  is  supported  by  evi- 

Stew.  &  P.  (Ala.)  249.  dence   that  the   promisor    had   notice 

Conntcticut.  —  Norton    v.     Lewis,    2  that  the  note  was  at  the  bank  on  the 

Conn.  478;  Hinsdale  v.  Miles,  5  Conn,  day  it  became  due,  ready  to  be  deliv- 
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■ 

Thus  under  such  an  allegation  it  may  be  shown  that  the  defend- 
ant promised  to  pay  the  instrument,  although  the  proper  steps  to 
charge  him  with  liability  had  not  been  taken,*  that  the  maker 
could  not  be  found  when  it  was  sought  to  make  demand  upon 
him,*  that  he  was  out  of  the  jurisdiction  at  the  time  the  instru- 
ment became  payable,'  that  it  was  impossible  to  present  the 
instrument  sued  on,  on  account  of  its  loss,^  or  that  presentment 
and  demand  had  been  waived.* 

AUegation  that  Payment  Waa  B«ftif6d.  —  Under  an  allegation  that  pay- 
ment of  the  instrument  sued  on  was  refused,  the  plaintiff  may 
show  facts  which  prevented  his  presenting  the  instrument  for  pay- 
ment, although  by  so  doing  it  is  made  to  appear  that  there  was 
not  a  direct  refusal  of  payment.*  Thus  it  may  be  shown  that 
the  defendant  promised  to  pay,  with  full  knowledge  of  laches  on 
the  part  of  the  holder  in  making  demand,  which  would  discharge 
him  from  liability.'' 

(4)  Time  of  Presentment  and  Demand.  —  It  need  not  be  stated, 
in  declaring  on  a  negotiable  instrument,  on  what  day  the  present- 
ment and  demand  of  payment  were  made.®     In  other  cases  it  has 

ered   upon  payment.     North  Bank  v.  Patience  v.  Townley,  2  Smith  223,  8 

Abbot,  13  Pick.  (Mass.)  465.  Rev.  Rep.  711. 

Payment  Porbidden.  —  It  was  held  in  6.  Connecticut.  —  Windham   Bank  v. 

Child   V.   Moore,   6  N.  H.  33,  that  it  Norton,  22  Conn.  213. 

could  not  be  shown,  under  an  averment  Massachusetts.  —  Jones  v.    Fales,    4 

that  the  order  sued  on  was  presented  Mass.   245;    Harrison    v.    Bailey,    99 

to  the  drawee  for  payment,  that  the  Mass.  620;    Armstrong   v.  Chad  wick, 

drawer,  who  was  the  defendant  in  the  127  Mass.  156;  City  Bank  v.  Cutter,  3 

action,  had  forbidden  such  drawee  to  Pick.  (Mass.)  414;    Taunton  Bank  v. 

pay  it.  Richardson,  5  Pick.  (Mass.)  436. 

1.  Kennon  v.  McRea,  7   Port.  (Ala.)  Mississippi.  —  Goodloe  v.  Godley,  13 

175;  Tobey  v.  Berly,  26  111.  429;  Moore  Smed.  &  M.  (Miss.)  233. 

V.  Ayres,  5  Smed.   &  M.  (Miss.)  310;  Vermont.  —  Farmers',  etc..  Bank  v» 

Tebbetts  v.   Dowd,  23  Wend.  (N.  Y.)  Day,  13  Vt.  36. 

379;  Clark  V.  Tryon,  4  Misc.  Rep.  (N.  Contra.  —  Burlington       First      Nat. 

Y.  C.  PI.)  63;  Greenway  v.  Hindley,  4  Bank  v.   Hatch,  78  Mo.   13;    Closz  v. 

Campb.  52.  Miracle,   103    Iowa   198;    Lumbert  v. 

Promiie  Before  Maturity.  —  Where  the  Palmer,  29  Iowa  104. 

indorser  of  a  promissory  note,  before  6.  Shirley  v.  Fellows,  9  Port.  (Ala.) 

it  became   payable,   agreed  with   the  300;  Jaccard  v.  Anderson,  32  Mo.  188; 

holder,  in  consideration  of  time  being  Wolfe/.  Lauman,  34  Mo.  575;  Stewart 

given,  that  he  would  pay  the  note,  it  v.  Eden,  2  Cai.  (N.  Y.)  121;  Clark  v. 

was  held  that  this  dispensed  with  a  de-  Tryon,  4  Misc.   Rep.   (N.   Y.   C.    PI.) 

mand,  and   that  proof  of  these   facts  63. 

was  admissible  under  an  averment  of  7.  Clark  v.  Tryon,  4  Misc.  Rep.  (N. 

demand.     Norton   v.   Lewis,   2  Conn.  Y.  C.  PI.)  63. 

478.  8.  Alabama,  —  Roberts   v.   Mason,  i 

8.  Taylor  v.   Branch,  i  Stew.  &  P.  Ala.  373;  Montgomery  v.  Elliott,  6  Ala. 

(Ala.)  249;    Wolf  V.  Lauman,  34  Mo.  703;  Irvine  v.  Withers,  i  Stew.  (Ala.) 

575;  Paton  V.  Lent,  4  Duer  (N.  Y.)  231;  234. 

Stewart  v.   Eden,   2  Cai.  (N.  Y.)  121;  Arkansas.  —  Holleville  v.  Patrick,  14 

Baumgardner  v.   Reeves,   35    Pa.   St.  Ark.  208. 

250.  Connecticut.  —  Norton     v.    Lewis,    2 

8.  Cummings  v.  Fisher,  Anth.  N.  P.  Conn.  478. 

(N.  Y.)  I.  Delaware.  —  Martin  v.  Hamilton,    5 

4.  Hinsdale  v.  Miles,  5  Conn.  331 ;  Harr.  (Del.)  314,  329. 
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been  HpW  suffipieiit  tp  allege  that  the  instrprpent  wa?  prespflfefl 
^nd  payment  demanded  ^t  ipatvinty,  or  whep  \\.  fell  dup.*  jf  jhe 
tiiTip  pf  presentH^ent  ip  stated  with  greater  particplarity  th^p  i^ 
necessary,  no  variance  is  paiis^d  by  prppf  pf  presentment  ^t  ^ 
diffierent  date,^  ^J;  Ipa^t  whpn  the  allegatiqn  i^  ipftde  pnder  a 
vi(ielicfi,^  But  the  allegation  a§  to  tiipe  of  pr-esientment  shpuld 
not  ^hpw  th^t  the  dpm^nc)  was  iT)adi3  preipatMrply»^  and  a  fjpcjara- 

Missouri.  —  Block  v.  O'Hara,  i  Mo. 
145;  Ewing  zi.  Pulitzer,  12   Mo.    App. 

578. 

New  York,  — Woodbury  v,  Sapkrijder, 
2  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  402, 
limited  in  Cook  v.  Warren,  88  N.  Y.  37, 

WUconHn,  —  Frankfqrt  pank  y. 
Conptrypi^n,  11  Wis.  398;  Pavi?  v, 
Barron,  13  Wis.  327. 

United  States,  —  Hyslop  v.  Jones,  3 
McLean  (U.  S.)  g6. 

Et^gland.  —  Bynner  v,  Russell,  i 
Ping.  23,  8  E.  C.  L.  383. 

Compare  Harbison  r.  State  Bank,  28 


Florida.  —  Greeley  v.  Whitehead,  35 
Fla.  523. 

Iftdianq,.  —  St.  Japes  Chufch  v, 
Kloore,  j  Ind.  289.  Compare  ^p^ngler 
V.  McDaniel^  3  Ind.  275;  Harbison  v. 
State  Bank,  28  Ind.  133;  Glenn  v. 
Noble,  I  Blackf.  (1^4-)  io4< 

Kentucky,  —  Brown  v.  If  all,  7,  A.  K. 
Marsh.  (Ky.)  ^00. 

Maine,  —  Bacon  v.  Dyer,  12  Me.  19; 
McKenney  v.  Whipple,  21  Me.  98; 
Qanfmpn  v.  Everett,  25  ^fe.  66:  Lyon 
V.  Williamson,  27  Me.  149;  Patterson 
V,  Vose,  43  Me.  552. 

Massachusetts.  —  Carley  v,  Vance,  17     Ind.  133;  Peale  v.   Addicks,  38  W.   N. 
Mass.    389;    Payson   v.    Whitcomb,   15     C.(Pa.)ioi. 


pick.  (Mass.)  212. 

Michigan,  —  Reeve  v.  Pack,  6  Micl^. 
240. 

Missouri,  —  Mechanics'  Sav.  Inst,  v, 
Finn,  i  Mo.  App.  36. 

New  York.  —  Caldwell  v,  Cassidy,  8 
Cow.  (N.  Y.)  271;  Wplcott  V.  Vai) 
SantvoQrd,  17  Johns.  (N.  Y.)  2^8: 
Leffingyrell  v.  White,  i  Johns.  Cas.  (N. 
Y.)  99;  H  ax  tun  v.  Bish.Qp,  3  Wend.  (N. 
Y.)  13. 

North  Carolina.  —  Nichols  v.  Pool,  2 
Jones  L.  (N.  Car.)  23. 

Texas,  —  Edwards  v,  Has^rook,  ^ 
Tey.  579. 

Vermont.  —  Hart  v-  Green,  8  Vt.  191  j 
Tarbell  v.  Downer,  27  Vt.  509. 

Virginia. — Armistead  v.  Armistea45^ 
10  Leigh  (Va.)  536. 

West  Virginia.  —  Merchants*,  etc., 
Bank  v.  Evans,  9  W.  Va.  373. 

United  States.  —  l^r^bston  v.  Gibson, 


2.  Hojleyille  v.  Patrick,  14  Ark.  208; 
Rozelie  v,  Pennington,  24  Ark.  '277; 
Brown  v,  Hajl,  2  A.  JC.  Marsh.  (Ky.) 
6do. 

8.  Alabama,  • —  Crawford  v.  Camfield, 
6  Ala.  153;  puigley  v.  Primrose,  8 
Port.  (Ala.)  247;  Smitlj  v,  Kobpsop,  li 
Ala.  270. 

Mississippi.  —  Wells  v.  Wopdley,  5 
How.  (Miss.)  484. 

Missouri,  —  Block  v.  O'Hara,  f  Hio, 

145- 

Tennessee,  — r  Frank  v.  yovrn^tti^t  9 

p[ump^.  (Tenn.)  724. 

England,  —  Bynner  ^.  Russell,  i 
Bing.  23,  8  E.  C.  L.  363. 

4.  Anderson  v.  Yell,  i§  Ark.  9j 
Wards  v.  Sparks,  53  Ark.  519;  Beck  v, 
Thompson,'  4  Har.  &  J.  (Md.)  531. 

Hinder  a  Videlicet.—  Where,  in  an 
action  by  the  indorsee  against  the 
indorser,  the  declaration   alleges   that 


9  How.  (U.  S.)  263:  Wallace  v,  M'Con-  after  the  note  becaipedue  and  payable 
nell,  13  Pet.  (U.  S.)  136.  according  to  its  tenor,  to  wi^,  on,  etc., 
^pproyed  Allegation.  —  It  was  s^id  in  the  note  was  duly  present.ed  for  pay- 
Mechanics*  Sav.  Inst.  V,  Finn,  i  Mp.  ment,  the  declaration  is  sufficient, 
App.  36,  that  **  a  careful  pleader  woijld  although  the  time  stated  under  the 
have  alleged  that  '  at  the  date  of  thfs  videlicet  was  a  jime  previous  to  jhe 
maturity  of  the  note  he  presented  the  maturity  of  the  note.  Smith  v.  RobSn- 
same  for  payment  to  the  maker  thereof,  son,  ^i  Ala.  270. 


at  the  Mechanics*  Savings  Institution, 
and  demanded  payment  of  the  same.'  *' 

1.  Alabama,  —  Crajyford  v.  Camfield, 
6  Ala.  153;  Crawford  v.  Branch  Bank, 
6  Ala.  574. 

Mississippi.  —  Wells  v,  y^oodley,  $ 
How.  (Miss.)  484. 


Last  Pay  of  Qrace  on  0xuiday.  —  An 

av.erment  that  a  note  dated  August  12^ 
1872,  at  four  months,  was  presented  for 
payment  IJecenjber  14,  1872,  is  suffi- 
cient to  show  a  presentment  at  the 
proper  time,  because  the  cou^-t  will  t^ke 
judicial  notice  not  only  of  the  law  mer- 
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tion  is  demurrable  which  apparently  shows  on  its  face  that  the 
plaintiff  has  been  guilty  of  laches  in  making  his  demand  for  pay- 
ment.* Where,  by  a  valid  custom,  four  days  of  grace  are  allowed 
instead  of  three,  and  a  presentment  is  made  on  the  fourth  day, 
the  special  custom  should  be  alleged  in  stating  such  presentment.* 

(5)  Place  of  Presentment  and  Demand.  —  In  an  action  on  an 
instrument  payable  at  a  particular  place,  a  demand  of  payment  at 
that  place  must  be  alleged,  in  an  action  against  an  indorser,'  or  a 
drawer  of  a  bill  of  exchange.*  No  allegation  of  presentment  at 
the  place  where  the  instrument  is  made  payable  is  necessary  in  an 
action  against  the  maker  of  a  note  or  the  acceptor  of  a  bill.* 

Prefentment  and  Demand  "  Dnly  "  Made.  —  An  allegation  that  the  instru- 
ment sued  on  was  presented  and  payment  duly  demanded  has 
been  held  sufficient,  although  the  instrument  is  payable  at  a 
particular  place.* 

b.  NONACCEPTANCE.  —  In  an  action  for  the  nonacceptance  of 
a  foreign  bill  of  exchange,  drawn  in  sets  of  three,  it  is  not  neces- 
sary to  aver  the  nonacceptance  of  the  second  and  third  bills  of 

chant,  but  also  of  the  almanac,  from  United  States,  —  U.  S.  Bank  v.  Smith, 

which  it  appears  that  the  15th  of  De«  11  Wheat.  (U.  S.)  171. 

cember,  1872,  fell  on  a  Sunday.     Reed  England,  —  Bush  v,  Kinnear,  6  M.  & 

V,  Wilson,  41  N.  J.  L.  29.  S.  210;  Boydell  v.  Harkness,  3  C.  B. 

1.  Scapp  V,  Lapsley,  Litt.  Sel.  Cas.  168,  54  £.  C.  L.  168;  Parker  v,  Ade,  i 

(Ky.)  238;  Estell  v.  Vanderveer,  5  N.  Dowl.  P.   C.   643;    Parks  v.   Edge,   i 

J.   L.  902;    Lambert  v,  Oakes,  i  Ld.  Cromp.  &  M.  429,  3  Tyrw.  364. 

Ray  m.  443.  Payable  at  a  Baxik,  Which  Is  tho  Holdar. 

8.  Garland  v.  West,  9  Baxt.  (Tenn.)  —  Where  a  bill  or  note  is  made  payable 

315;    Jackson   v,  Henderson,  3  Leigh  at  a  particular  bank,  and  the  bank  it- 

(Va.)  196;  Renner  v,  Columbia  Bank,  self  is  the  holder  at  maturity,  an  aver- 

9  Wheat.  (U.  S.)  581.  ment  of  demand   of   payment  at  the 

8.  Alabama.  —  Hazzard    v,    Shelton,  place  designated  is  unnecessary,  since 

15  Ala.  62.  all  that  is  necessary  is  for  the  bank  to 

Delaware,  —  Wilmington     Bank     v,  examine  the  account  of  the  maker  or 

Cooper,  I  Harr.  (Del.)  10;  Wilmington  drawer  with  it,  in  order  to  ascertain 

Bank  v.  Simmons,  i  Harr.  (Del.)  331;  whether  he  has  any  funds  in  its  hands. 

Allen  V,  Miles,  4  Harr.  (Del.)  234.  Allen  v.  Miles,  4  Harr.  (Del.)  234;  U.  S. 

District   of   Columbia.  —  Wilking    v.  Bank  v.  Smith,  11  Wheat.  (U.  S.)  171, 

McGuire,  2  App.,  Cas.  (D.  C.)  448.  Payable  at  Any  Bank.  —  In  an  action 

Indiana.  —  Hart  well    v,   Candler,    5  on  a  note  payable  at  "  any  bank  in  the 

Blackf.  (Ind.)  215,  in  which  case  it  was  state,"  an  averment  of  presentment  at 

held  that  the  Indiana  statute  excusing  any  named  bank  in  the  state  is  saffi- 

averments  of  demand  at  a  particular  cient.     Besancon  v.  Shirley,  9  Smed.  & 

place  did  not  apply  to  actions  against  M.  (Miss.)  457. 

indorsers.  4.  Ambrose  v.  Hopwood,  2  Taunt.  61. 

Missouri.  —  Faulkner  t/.  Faulkner,  73  6.  See    supra^   a,   (i)    (a)    In  Action 

Mo.  327.  Against  Maker ^  and  {b)  In  Action  Against 

New  York.  —  Ferner  v.  Williams,  37  Acceptor. 

Barb.  (N.  Y.)  lo;  Spellman  v.  Welder,  6.  Wilkins  v.  McGuire,  2  App.  Ca?:. 

5   How.    Pr.   (N.   Y.   Supreme  Ct.)  5,  (D.  C.)  448;    Laferriere  v,  Bynum,  12 

Compare  Gay  v,  Paine,  5  How.  Pr.  (N.  La.  587;  Ferner  v.  Williams,  14  Abb. 

Y.  Supreme  Ct.)  107.  Pr.  (N.  Y.  Supreme  Ct.)  215,  37  Barb. 

Pennsylvania,  —  Tradesmen's    Bank  (N.  Y.)9;  Chemical  Nat.  Bank  v.  Car.. 

V,  Johnson,  12  Pa.  Co.  Ct.  Rep.  6.  pentier,  9  Abb.  N.  Cas.  (N.  Y.  Supremo 

Virginia.  —  Watkins    v.    Crouch,    5  Ct.)  301;  Cutler  r*.  Ains worth,  21  Wis. 

Leigh  (Va.)  522,  ^^\. 
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exchange.  *     And  in  an  action  for  the  nonpayment  of  a  bill  of 
exchange  it  is  not  necessary  to  aver  nonacceptance.* 

c.  Nonpayment  —  (i)  Necessity  of  Alleging.  — In  an  action 
on  a  negotiable  instrument  it  should  be  alleged  that  such  instru- 
ment has  not  been  paid  by  the  defendant.  • 

1.  Devereux  v,  Morrissey,  17  Ir.  C.     Wright  v.  Deering,  2  Misc.  Rep.  (N.  Y. 
L.  Rep.  785.  C.  PI.)  296;  Tracy  v.  Tracy.   59  Hun 

2.  Brown  v.  Barry,  3   Dall.   (U.   S.)    (N.  Y.)  i,  20  Civ.  Pro.  Rep.  (N.  Y.)98, 
365.     And  see  Tread  way  v.   Nicks,  3 
McCord  L.  (S.  Car.)  195. 

3.  Alabama, — Mims  v.  Central  ^ank, 
2  Ala.  294;  Crenshaw  v.  M*Kiernan, 
Minor  (Ala.)  295. 

Arkansas.  —  Green  v.  Thornton,  7 
Ark.  385;  Grace  z/.  McDaniel,  13  Ark. 
394;  Matlock  »/.  Purefoy,  18  Ark.  492; 
Rogers  v.  James,  33  Ark.  77. 

California,  —  Eastman  v,  Turman,  24 
Cal.  379;  Davanay  v,  Eggenhoff,  43 
Cal.  395;  Scroufe  v.  Clay,  71  Cal.  123; 
Du  Brutz  V,  Jessup,  70  Cal.  75;  Mor- 
gan V.  Menzies,  60  Cal.  341;  Richards 
t/.  Travelers*  Ins.  Co.,  80  Cal.  506; 
Stanton  v.  Quinan,  91  Cal.  i;  Barney 
V.  Vigoreaux,  92  Cal.  631 ;  Shasta  Bank 
V.  Boyd,  99  Cal.  604. 

District  of  Columbia,  — Wilkins  v,  Mc- 
Guire,  2  App.  Cas.  (D.  C.)448. 

Illinois,  —  Zimmerman  v.  Wead,  18 
IH-  305;  Baldwin  v.  Banks,  20  III.  51. 

Indiana,  —  Smith  v,  Carley,  8  Ind. 
451;  Blacklege  v.  Benedick,  12  Ind. 
389;  Lawson  v,  Sherra,  21  Ind.  363; 
Pace  V.  Grove,  26  Ind.  26;  Howorth  v. 
Scarce,  29  Ind.  278;  Shane  v,  Lowry, 
48  Ind.  205;  Green  v.  Louthain,  49  Ind. 
139;  Friddle  v.  Crane,  68  Ind.  583; 
Albany  Furniture  Co.  v.  Merchants* 
Nat.  Bank,  17  Ind.  App.  95.  But  see 
Womack  v,  Womack,  9  Ind.  288, 
wherein  it  was  held  that  a  copy  of  the 
note  being  attached,  it  vrdiS  prima  facie 
evidence  of  indebtedness,  and  dis- 
pensed with  an  averment  of  nonpay- 
ment. 


overruling  Salisbury  v,  Stinson,  10  Hun 
(N.  Y.)  242;  Woodbury  v,  Sackrider,  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  402. 
But  see  Cook  v.  Warren,  88  N.  Y.  37. 

Ohio,  —  Villiers  v,  Lewis,  i  Handy 
(Ohio)  38. 

Pennsylvania.  —  Penn  Nat.  Bank  v. 
Kopitzsch  Soap  Co.,  i6t  Pa.  St.  134; 
Chestnut  St.  Nat.  Bank  v.  Ellis,  161  Pa. 
St.  241. 

Texas,  —  Fisher  v.  Phelps,  21  Tex. 
551 ;  Whitaker  v.  Record,  25  Tex.  Supp. 
382;  Wood  v,  Evans,  43  Tex.  176. 

Vermont,  —  Brooks  v.  Page,  i  D. 
Chip.  (Vt.)  340. 

IVest  Virginia,  —  Somerville  v.  Grim, 
17  W.  Va.  803;  Huntington  Bank  v. 
Hysell,  22  W.  Va.  142. 

Wisconsin,  —  Davis  v.  Barron,  13 
Wis.  227;  Catlin  v,  Jones,  i  Pin.  (Wis.) 

130. 

England,  —  Rushton  9.  Aspinall,  2 
Doug.  679;  HufTam  v.  Ellis,  3  TaunL 
415.     Compare  Devereux  v,  Morrissey, 

17  Ir.  C.  L.  Rep.  785,  where  it  was  held 
that  the  nonpayment  of  a  second  of  ex- 
change need  not  be  alleged,  where  the 
action  is  for  the  nonacceptance  of  a 
foreign  bill  drawn  in  sets. 

What  StrictaesB  Neceisary.  —  In  Zim- 
merman V.  Wead,  18  III.  305,  it  was 
held  that  allegations  of  nonpayment 
need  not  be  made  with  the  same  strict- 
ness and  certainty  that  was  required 
under  the  system  of  pleading  at  com- 
mon law;  and  in  Matlock  v,  Purefoy, 

18  Ark.  492,  an  allegation  that  the  de- 


Kentucky, — Callahan    v.  Louisville  fendant  *' has  not  paid  any  of  the  said 

First  Nat.  Bank,  78  Ky.  604:  Huffaker  money,  or  any  part  thereof,  or  the  said 

t'.  National  Bank,  12  Bush  (Ky.)  287.  ten  per  cent,  interest,  or  any  part  of  the 

Missouri.  —  Taylor  «/.   Newman,   77  said  interest,'*  was  held  sufficient  as  an 

Mo.  257;  Mechanics*  Sav.  Inst.  z/.  Finn,  allegation  of  a   breach,  although  not 

I  Mo.  App.  36;  Ewing  v,  Pulitzer,  12  absolutely  certain    to  every  intent  in 

Mo.  App.  578;    Myers  v.  Commercial  every  particular. 

Bank,  72  Mo.  App.  4.  Payments  Indorsed  on  Kote.  —  A  peti- 

New  York.  — -  Keteltas  v,  Myers,  3  E.  tion  by  the  holder  of  a  promissory  note 


D.  Smith  (N.  Y.)  83;  Cohn  v,  Husson, 
5  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  324, 
67  How.  Pr.  (N.  Y.)  461;  Price  v,  Mc- 
Clave,  5  Duer  (N.  Y.)  670,  6  Duer  (N. 


alleging  the  failure  to  pay  the  note, 
except  the  amount  credited  thereon, 
which  amount  is  not  stated,  is  insuffi- 
cient.    The  cause  of  action  and  the 


Y.)544,  fl^rwiw;?  3  Abb.  Pr.  (N.  Y.)253;     breach  should   be   distinctly   averred; 
Qrahamv.  Machado,  6Duer(N.  Y.)5I4;     the  facts  sufficient  to  warrant  a  judg- 
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ATerring  that  Initnunent  Is  Ihie.  —  An  allegation  of  a  breach,  or  non- 
payment of  the  instrument  sued  on,  in  an  action  on  a  negotiable 

xnent  should  be  directly  and  distinctly  tion  of  the  note  sued  on,  such  answer 

set  forth.     Wood  v.  Evans,  43  Tex.  176.  excused  the  failure  of  the  plaintiff  to 

And  see,  to  the    same  effect,   Barney  allege  nonpayment. 

V.  Vigoreaux,  92  Cal.  631.  Payable  at  Defendant's  Dwelling.  —  In 

Allegation  of  Defendant's  Seftisal  In-  Brooks  v.  Page,  i  D.  Chip.  (Vt.)340,  in 
snAeient.  —  An  allegation  that  the  de-  an  action  on  a  note  payable  in  specific 
fendant  has  refused  and  still  does  refuse  articles  at  the  defendant's  dwelling- 
to  pay  the  principal  or  interest  of  the  house,  an  allegation  that  the  defendant 
note,  or  any  part  thereof,  and  that  had  not  performed,  though  often  re- 
there  is  now  due  the  plaintiff  a  certain  quested,  was  held  insufficient;  the 
sum,  is  not  sufficient.  It  should  be  plaintiff  should  have  averred  that  he 
alleged  that  the  note  is  unpaid,  was  at  the  defendant's  dwelling-house 
Scroufe  v.  Clay,  71  Cal.  123.  Contra^  at  the  time  payment  was  due,  ready  to 
Hartzell  v.  McClurg,  (Neb.  1898)  74  N.  receive  payment.  In  this  case,  how- 
W.  Rep.  625.  ever,    the  instrument  was  payable  in 

Allegation  of  Proteet.  —  An  averment  horses,  to  be  appraised  by  three  men, 

that  the  instrument  sued  on  was  pro-  and  in  Barney  v.  Bliss,  i  D.  Chip.  (Vt.) 

tested  for  nonpayment  is  not  equiva-  399,  it  was  said,  in  commenting  on  this 

lent  to  an  allegation  that  payment  has  case,  that  the  fact  that  appraisers  were 

been  refused,  since    there   may   be  a  to  be  appointed  was  a  material  element 

protest  without  a  presentment  for  pay-  in  the  case. 

ment.     Price  v.  McClave,  5  Duer  (N.  Y.)  Benewal  Note.  —  In  an  action  on  a 

670,  6  Duer  (N.  Y.)  544,  affirming  3  Abb.  promissory  note,  where  the  defendant 

Pr.  (N.  Y.)  253.     But  see  Eastman  v.  pleaded  a  delivery  by  him  of  another 

Turman,  24  Cal.  379,  where  it  was  held  note  in  renewal  of  the  note  sued  on, 

that  nonpayment  was  sufficiently  im-  and  that  the  latter  note  was  outstand- 

plied-in  the  allegation  that  the  instru-  ing  and  constituted   a  claim   against 

ment  sued  on  "  was  presented  for  pay-  him,    it    was    held    that  the   plaintiff 

ment  at  the  banking  house  where  it  should  be  allowed  to  serve  a  supple- 

was  payable,  and  payment  thereof  de-  mental    complaint,   alleging   that  the 

manded,  and  thereupon  the  same  was  note  pleaded  in  the   answer  was   not 

duly  protested  for  nonpayment."     To  paid,  and  was  in  his  possession  and 

the  same  effect,  see  Woodbury  v.  Sack-  would  be  tendered  back  on  the  trial, 

rider,  2  Abb.     Pr.  (N.  Y.  Supreme  Ct.)  Cohn  v.  Husson,  5  Civ.  Pro.  Rep.  (N. 

402.  Compare  Cook  v.  Warren,  88  N.  Y.  Y.   City  Ct.)  324,  67  How.  Pr.  (N.  Y.) 

37.  limitin<r  this  case.  461. 

Under  Common  Counts.  —  In  an  action  Several  Counts.  —  Where  the  plaintiff 

against  a  bank  for  the  nonpayment  of  inserts  several  distinct  counts  in  his 

its  notes,  where  the  plaintiff  demands  declaration,   each    of  which   is   based 

ten  per  cent,  interest  by  way  of  pen-  upon  a  different  it^trument,  and  then 

alty,   it  is   not  necessary   to  warrant  postpones  an  allegation  of  breach  until 

proof  of  the  presentment  of  the  bills  he  concludes  his  last  count,  he  must 

and   refusal    to  pay  that   those   facts  negative   the   payment  of  the  several 

should  be  specially  averred  in  the  dec-  sums    therein    demanded.      Green    v. 

laraiion;    the  evidence   is  admissible,  Thornton,  7  Ark.  385.     Compare  ^zXA- 

under    the    common     money    counts,  win  v.  Banks,  20  111.  51. 

Sto wits  V.  Troy  Bank,  21  Wend.  (N.  Y.)  "  Did  Hot "  Equivalent  to  "  Has  Hot." 

186.  — The  allegation  that  *' the  defendant 

Judgment  Hot  Paid.  —  In  an  action  by  did  not  pay  the  same  "  is  the  equiva* 

an    assignee    of    a    promissory     note  lent  of  a  statement  that  the  defendant 

against  a  remote  assignor,  it  is  unnec-  has  not  paid  the  same,  and  is  sufficient, 

essary  to  aver  that  the  note  is  unpaid,  Wilkins  v.  McGuire,  2  App.  Cas.  (D. 

where  it  is  averred  that  a  judgment  has  C.)448. 

been  recovered  against  the  maker  and  Objection  Baised  by  Demurrer.  —  If  the 

that   the   defendant    has  not   paid   it.  plaintiff,  in  an  action  on  a  note,  fails  to 

Clifford  V.  Keating,  4  111.  250.  allege    nonpayment,  an  objection   for 

Exeontion    Denied.  —  In     Wilkins    v,  this  defect  may  be  taken  on  demurrer. 

Moore,  20  Kan.  538,  it  was  held  that  Villiers  v,  Lewis,  i  Handy  (Ohio)  38. 

where  the  defendant  denied  the  execu-  Information  and  Belief.  —  It  was  held 
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instrument,  is  such  an  essential  allegation  that  it  is  not  dispensed 
with  by  the  plaintiff's  averring  that  such  instrument  is  due.* 

Honpayment  of  Interest.  —  The  nonpayment  of  the  interest,  as  well 
as  the  principal,  of  an  instrument  sued  on,  should  be  alleged.* 

(2)  Sufficient  Allegations  of  Nonpayment  —  (a)  Inftnrential  Allegation. 
—  The  necessary  allegations  as  to  the  nonpayment  of  the  instru- 
ment sued  on  may  be  made  in  words  which  show  the  breach  by 
inference.* 

(b)  Instrument  Payable  in  Property.  —  Where  the  instrument  sued  on 
is  payable  in  property  or  in  money,  it  need  not  be  alleged  in 
declaring  thereon  that  it  has  not  been  paid  in  property.  An  alle- 
gation of  nonpayment  is  sufficient.* 

in  Stanton  v.  Quinan,  91  Cal.  i,  that  in  note  sued  on  *'fell  due  "  at  a  certain 

an   action   by  the  assignee  of  a  note,  time   was  but  the  conclusion   of  the 

alleging  nonpayment  on   information  pleader,  and  not  sufficient  to  show  a 

and  belief,  a  general  demurrer  for  un-  breach    of    the    contract.      Brown    v, 

certainty  was  improper.  Brown,  11  Ky.  L.  Rep.  579, 

Motion  in  Arrest.  —  In  Howorth  v.  8.  Clary  v.  Morehouse,  3  Ark.  261; 
Scarce,  29  Ind.  278,  it  was  held  that  a  Sumner  v.  Ford,  3  Ark.  389;  Pitcher  v. 
motion  in  arrest  of  judgment  would  Morrison,  4  Ark.  74;  Dickinson  «/.  Tun- 
not  be  sustained  because  of  the  failure  stall,  4  Ark.  170;  Jones  v.  Frost,  28 
of  the  complaint,  in  an  action  on  a  Cal.  245;  Notman  v.  Green,  90  Cal. 
note,  to  aver  nonpayment,  where  the  172. 

defendant  had  failed  to  demur  for  such  Effeot  of  Omission.  —  If,  in  declaring 

defect.  on  a    negotiable    instrument  payable 

Judgment    by   Default.  —  A    petition  with  interest,  the  plain  1  if!  fails  to  ajlege 

failing  to  allege  the  nonpayment  of  the  the  nonpayment  of  interest,  no  judg- 

instrument  sued  on  will  not  support  a  ment  can  legally  be  given  for  such  in- 

judgment  by  default.     Smith  v.  Carley,  terest.     Sumner  v.   Ford,  3  Ark.  389; 

8  Ind.  451;    Albany  Furniture  Co.   v,  Dickinsons.  Tunstall,  4  Ark.  170. 

Merchants'  Nat.  Bank,  17  Ind.  App.  95.  8.  Deutsch  v.  Korsmeier,  59  Ind.  373; 

Hot  Cored  by  Verdiot.  — In   Rushton  Friddle  v.  Crane.  68  Ind.  583;  Smythe 

V.  Aspinall,  2  Doug.  679,  it  was  held  ».  Scott,   106  Ind.  245;  Cummings  v. 

that  a   failure  to  allege  nonpayment  Citizens*   Bldg.,  etc.,  Assoc,  142  Ind. 

was  not  cured  by  verdict.  600. 

EfEisot  of  Proof  of  nonpayment.  —  A  "Is  Indebted."  —  In  an  action  on  a 

complaint  on  a  note  must  allege  non-  promissory  note  an  averment  in   the 

payment,  but  the  absence  of  the  aver-  complaint  that  *'  the  defendant  is  in- 

ment  will  be  supplied  by  unchallenged  debted  to  the  plaintiff  by  his  promis- 

proof  of  the  fact.     Wright  v,  Deering,  sory   note,"   etc.,  is  equivalent  to  an 

2    Misc.    Rep.    (N.     Y.    C.    PI.)    296.  averment  that  such  note  is  due  and 

Compare  XjaiVi^oTi  r.  Sherra,  21  Ind.  363,  unpaid.     Deutsche.  Korsmeier,  59 Ind. 

where  it   was  held   that  the  proof  of  373, 

nonpayment  need  not  conform  strictly  "Canse     of     Action     Aoemed." — In 

to  the  allegation.  Smythe  v.  Scott,  106  Ind.  245,  it  was 

1.  California.  —  Frisch   v.   Caler,  21  held  that  the  statement  "  wherefore  a 

Cal.  71;  Roberts  v.  Treadwell,  50  Cal.  cause  of  action  hath  accrued  "  was  in« 

521.  sufficient  to  take  the  place  of  an  allega* 

Indiana,  — ^Stafford  v,    Davidson,  47  tion  of  nonpayment,  and  could  not  by 

Ind.  319.     Contra^  Downey  v.  Whitten-  inference  imply  the  breach  of  the  note 

bcrger,  60  Ind.  188.  sued  on.     Compare  Wheeler,  etc.,  Mfg. 

Kentucky, —  Brown    v.     Brown,     ii  Co.  v.  Worrall,  80  Ind.  297, 

Ky.  L.  Rep.  579.  4L  Illinois.  —  Evans  v.  Landon,  3  111. 

Montana,  —  Hershfield   v.   Aiken,   3  53. 

Mont.  442.  Ne7v  York.  —  Rockwell  v.  Rockwell, 

Contra.  —  Howard    v.    Richards,    2  4  Hill  (N.  Y.)  164. 

Nev.  128.  Oregon,  —  Sperry  v,  Lewis,   19  Ore- 

An  allegation  in  a  petition  that  the  gon  250. 

644  Volume  XIV. 


Declaration  NEGOTIABLE  INSTRUMENTS,      and  Complaim. 

(o)  Befosal  at  Partioular  Plaoe.  —  In  an  action  on  an  instrument  pay- 
able at  a  particular  place,  a  refusal  of  payment  at  that  place  need 
not  be  alleged.* 

(d)  Nonpayment  to  FlaintilPs  Trangforrer.  —  Where  an  instrument  is 
sued  on  by  a  person  to  whom  it  has  been  transferred,  such  holder 
need  not  allege,  in  declaring  on  the  instrument,  that  it  has  not 
been  paid  to  his  transferrer.* 

(e)  negativing  Payment  by  Penona  Hot  Parties.  —  In  suing  on  a  nego- 
tiable instrument,  it  is  not  necessary  to  allege  that  the  instrument 
has  not  been  paid  by  a  stranger  to  it.'     So,  nonpayment  by  a 

Texas, — Stroop  z/.  McKenzie,  38  Tex.  Contra,  —  NorveU     v,     Hudgins,     4 

132;    Hardin    v,    Titus,    Dall.    (Tex.)  Munf.  (Va.)  496. 

622.  Beaaon  for  Sole.  —  In  Robertson  v. 
Compare  Douthit  v.  Mohr,  116  Ind.  Hamet,  19  111.  161,  it  was  said:  "  Nor 
482:  Dugan  V,  Campbell,  i  Ohio  115.  was  it  necessary  to  specially  allege  non- 
Petition  and  Bommona.  —  In  Evans  v.  payment  to  the  respective  holders  of 
Landon,  3  111.  53,  it  was  held  that  in  an  the  note,  prior  to  the  plaintiff,  for  the 
action  by  petition  and  summons  on  a  general  breach,  or  allegation  of  non- 
note  payable  *'  in  good  bank  paper,"  payment  of  the  note,  at  the  conclusion 
an  averment  that  "  the  debt  remains  of  the  declaration,  extends  to  the  en- 
unpaid  "  was  sufficient  without  an  tire  cause  of  action  alleged,  and 
allegation  that  it  had  not  been  paid  in  negates  payment  to  all  and  every  per- 
bank  bills.  son    to    whom    it    could    lawfully  be 

Value  of  Property.  —  Where  a  note  is  made." 

payable  in  property,  in  order  that  the  Nonpayment    Before  Aisignment.  —  In 

plaintiff  may  obtain  a  judgment  for  an  action  by  the  assignee  of  a  note  it  is 

money,  he  must  allege  and  prove  a  fail-  not  necessary  to  allege  nonpayment  to 

ure  to  pay,  and  also  the  value  of  the  the  assignee  where  it  is  alleged  that  the 

property.     Stroop  v.  McKenzie,  38  Tex.  note  was  unpaid  at  the   time  of   the 

132.  assignment    and  that   the  maker  had 

Agreement  to  Deliver  Wool  Clip.  —  In  notice  of  the  assignment.     Neal  v,  Dur- 

Sperry  v.  Lewis,  19  Oregon  250,  it  was  rett,  7  J.  J.  Marsh.  (Ky.)  loi. 

held  in  an  action  on  a  note,  to  which  Surviving  Partner.  —  It   was  held  in 

was  attached  an  agreement  by  the  de-  Knowles  v,  Byrnes,  5  Met.  (Mass.)  115, 

fendant  to  deliver  to  the  plaintiff  his  that  in  an  action  by  a  surviving  part 

wool  clip,  to  be  sold  by  the  plaintiff,  ner  on  a  note  indorsed  to  a  firm  it  need 

and  the  proceeds  applied  to  the  pay-  not  be  alleged  that  the  instrument  had 

ment  of  the  note,  an  allegation  of  non-  not  been  paid  to  the  firm  before  its  dis- 

payment   of  the   note   was  sufficient,  solution,  but  in  this  case  it  was  held 

without    alleging   that   the  defendant  that  no  allegation  of  nonpayment  was 

had    failed    to    deliver    the   wool    as  necessary, 

agreed  in  the  contract.  Payment  to  Husband  of  Payee.  —  In 

1.  Grant  z^.  Groshon,  Hard.  (Ky.)  91;  Evans  v.  Secrest,   3  Ind.  545,  it  was 

Covington  v,  Comstock,  14  Pet.  (U.  S.)  held  that  on  a  note  made  to  a  woman, 

43;  B  utter  worth  z/.  Le  Despencer,  3  M.  who  had   subsequently   married,   and 

&  S.  150.  where  the  note  had  been  assigned  by 

8.  Arkansas.  —  Marshall  z/.  Hawkins,  the  husband  and  wife,  a  declaration, 

13  Ark.  326.  in  an  action  against  the  maker,  alleg- 

Illinois.  —  Robertson   v,    Hamet,    19  ing  the  nonpayment  of  the  note  in  gen- 

III.  161.  eral  terms,  was  sufficient,  although  it 

Indiana,  —  Evans  v.  Secrest,  3  Ind.  was  not    specifically  alleged  that  the 

545;  Lowe  V.  Needham,  5  Ind.  140.  note  had  not  been  paid  to  the  payee  or 

Kentucky,  —  Neal  v.  Durrett,  7  J.  J.  her  husband. 

Marsh.  (Ky.)  loi.     Compare  Keeton  v.  8.  Hartzell  v,  McClurg,  (Neb.  1898) 

Scantland,  Hard.  (Ky.)  156.  74  N.  W.  Rep.  625;  Giles  v.  Bourne,  6 

Massachusetts.  —  Knowles  v,  Byrnes,  M.  &  S.  73.     Contra^  Scroufe  v.  Clay, 

5  Met.  (Mass.)  115.  71  Cal.  123.     Compare %\\Tiv,  Mathews, 

Mississippi,  —  Haynes  v,  Covington,  63  Mo.  371;   Giles  v.  Boune,  a  Chit. 

9  Smed.  &  M.  (Miss.)  470.  Rep.  300,  18  E.  C.  L.  342. 
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joint  maker  who  is  not  sued  need  not  be  alleged.*  The  same  is 
held  of  indorsers  who  are  not  joined  as  defendants.'  And  in  an 
action  against  the  guarantor  of  an  instrument,  nonpayment  by 
the  maker  need  not  be  alleged.* 

d.  Protest — HMesaitf  of  Aiioging.  —  In  an  action  against  the 
drawer  of  a  bill  of  exchange  it  should  be  alleged  that  the  bill  sued 
on  has  been  protested,^  and  the  same  is  true  in  an  action  against 
the  indorser  of  a  bill  of  exchange  or  promissory  note,*  but  such 
allegations  are  unnecessary  in  an  action  against  the  acceptor  of  a 
bill  of  exchange,*  or  the  maker  of  a  note.^ 

ProtMt  for  Konaoooptanoe.  —  In  an  action  for  the  nonpayment  of  a 

1,  Perkins  V.  Conley,4Blackf.  (Ind.)  will  be  assumed  that  all  steps  neces- 
187;  Newkirk  r.  Johnson,  5  Blackf.  sary  to  fix  the  drawer's  liability  were 
(Ind.)362;  Silvers.  Henderson,  3  Mc-  taken.  Wards  v.  Sparks,  53  Ark. 
Lean  (U.  S.)  165.  519. 

Aotion  Against  Snrviyor.  —  Where  an  6.  Green   v.   Thornton,   7  Ark.  385; 

action  is  brought  against  two,  as  the  Turner  r.  Comstock,  7  N.  Y.  Leg.  Obs. 

survivors  of  one  who  executed  a  joint  23,  i  Code  Rep.  (N.  Y.   C.   PI.)  102; 

note,  it  is  not  essential  to  allege  in  Tousley  v.  Schwind,  i  Cleve.  L.  Rep. 

stating  the  breach  that  the  note  had  (Ohio)  148,  4  Ohio  Dec.  (Reprint)  235 ; 

not  been  paid  by  the  deceased  maker.  Fisher  v.  Phelps,  21   Tex.   551 ;    Wil- 

Silver  v,  Henderson,  3  McLean  (U.  S.)  liams    v.  Planters',  etc.,   Nat.   Bank, 

165.  (Tex.   Civ.  App.   1898)  44  S.  W.  Rep. 

Nor  is  it  necessary  to  negative  pay-  617;    Huntington  Bank  v.  Hysell,  22 

ment  by  the  representatives  of  the  de-  W.  Va.  142. 

ceased  maker.     Newkirk  v.  Johnson,  5  England,  —  Salomans  v.  Staveley,  3 

Blackf.  (Ind.)  362.     But  see  Brown  v.  Doug.  298,  26  E.  C.  L.  117. 

Orr,  29  Cal.  120,  where  it  was  held  that  6.  Garden  City  Nat.  Bank  v,  Fitler, 

the  complaint  in  an  action  commenced  155  Pa.  St.  210.     Compart  Woodbury  v, 

after  the  death  of  the  husband,  on  a  Sackrider,  2  Abb.   Pr.  (N.  Y.  Supreme 

note    executed    by  the  husband   and  Ct.)402. 

wife,  did  not  constitute  a  cause  of  ac-  7.  Evans  v,  Gordon,   8   Port.  (Ala.) 

tion  unless  it  averred  that  the  husband  142;     Hardy    v.  White,  60   Ga.    454; 

in  his  lifetime  had  failed  to  pay  such  Nashville  v.  First  Nat.  Bank,  i  Baxt. 

note.  (Tenn.)  402;  Brown  v.  Barry,  3  Dall. 

2.  Page  V,  Snow,    18   Mo.    126.     In  (U.  S.)  365. 

this  case  the  action  was  against  the  Proof  Vnneoeisary.  —  As  protest  is  not 

maker  and  some  of  the  indorsers.  necessary  to  enable  a  plaintiff  to  main- 

8.  Peddicord  z/.  Whittam,9lowa  471;  tain  an  action  on  a  promissory  note 

Crocker  v.   Gilbert,  9   Cush.   (Mass.)  against  the  maker  thereof,  if  in  declar- 

131,  where  il  was  held  that  an  insuffi-  ing  on  such  note  an  allegation  of  pro- 

cient  averment  of  nonpayment  in  such  test  is  made,   it  need  not  be  proved, 

case  was  cured  by  verdict.  Evans  v.  Gordon,  8  Port.  (Ala.)  142. 

4.  Wards  v.  Sparks,  53  Ark.  519;  To  Beoovor  Dainaget.  — '*  A  protest  is 
Davies  v.  Byrne,  10  Ga.  329;  Hart  v.  not  the  necessary  consequence  of  the 
Otis.  41  111.  App.  431;  Baker  v.  Gal-  nonpayment  of  a  note,  and  therefore 
lagher,  I  Wash.  (U.  S.)  461.  Compare  the  allegation  that  the  note  was  not 
Mason  v.  Franklin,  3  Johns.  (N.  Y.)  paid  when  due,  although  payment  was 
202;  Bach  V,  Bell,  7  Wis.  433.  And  demanded,  does  not  contain  within  it- 
see  Citizens'  Bank  v.  Millett,  (Ky.  1898)  self,  as  a  consequence,  the  allegation 
44  S.  W.  Rep.  366,  where  the  words  that  the  note  was  protested,  for  the  law 
*•  No  protest  "  were  written  across  the  will  not  intend  that  such  was  the  fact." 
face  of  the  bill.  An  allegation  of  It  was  therefore  held  that  such  an 
waiver  of  protest  was  held  unnecessary,  allegation  did  not  entitle  the  plaintiff  to 

"  ^toft "  Inoludet  AH  Koooisary  Steps,  produce  evidence  as  to  the  protest  fees. 

—  When  a  complaint  alleges  that  the  Rose  v.   Perry,   8  Yerg.   (Tenn.)  156, 

bill  was  protested  for  nonpayment,  it  But  see  Jordan  v.  Bell,  8  Port.  (Ala.)  53. 
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bill  of  exchange,  it  is  not  necessary  to  allege  a  protest  for  non- 
acceptance.* 

How  Objection  Bailed.  —  The  failure  to  allege  protest  seems  to  be  a 
defect  of  form  which  cannot  be  reached  by  general  demurrer.* 

"  Dnly  Protested."  —  When  an  allegation  of  protest  is  necessar}',  an 
allegation  that  the  instrument  sued  on  was  duly  protested  is 
suflficient.' 

Time  of  Proteit.  —  A  mistake  in  alleging  the  time  of  protest  is  not 
fatal,  at  least  when  the  allegation  is  made  under  a  scilicet,^  and 
where  protest  is  made  on  the  second  day  of  grace,  because  the 
third  day  is  Sunday,  it  need  not  be  alleged  that  such  third  day  of 
grace  was  Sunday.* 

Pleading  Matter  ExooBing  Protest.  —  At  common  law,  matter  excusing 
protest  may  be  shown  under  an  allegation  that  the  bill  sued  on 
was  protested,*  but  the  rule  is  otherwise  under  the  codes  of  several 
states.'''  Direct  allegations  of  facts  which  excuse  protest  will  take 
the  place  of  allegations  of  protest.® 

e.  Notice  of  Nonacceptance.  —  In  an  action  against  a 
drawer  for  the  nonacceptance  of  a  bill  of  exchange  or  check,  it  is 
necessary  to  allege  notice  of  such  nonacceptance,*  and  such  alle- 
gation is  also  necessary  in  an  action  against  an  indorser.^^ 

1.  Cox  V.  Sims.  I  Cranch  (C.  C.)  238;  v.  Franklin,  3  Johns.  (N.  Y.)207,  it  was 

Nicholson  v.  Patton,  2  Cranch  (C.  C.)  said:    **  Upon  the  argument  the  dec- 

164,  in   which  case  it  was  held  that  if  laration   was  objected   to  as  bad,   in 

such  an  allegation  was  made  it  need  matter  of  substance,  for  the  want  of  a 

not  be    proved.      Compare  Wilson   v,  distinct   averment   that  the  defendant 

Lenox,  i  Cranch  (U.  S.)  194.  had  notice  of  the  nonacceptance.     The 

8.  Eiart  v.  Otis,  41  111.  App.  431;  answer  to  this  objection  is  that  the  gen- 
Salomons  V.  Stavely,  3  Doug.  298,  26  eral  averment  of  notice  of  all  the  anle- 
£.  C.  L.  117.  cedent  premises  was  sufficient,  and  is 

8.  Adams  v.  Sherrill.  14  How.  Pr.  (N.  conformable   to  approved  precedents. 

Y.  Supreme  Ct.)  297;  Frankfort  Bank  The  reasonableness  of  the  notice,  cither 

V.  Countryman,  11  Wis.  398.  of  the  nonacceptance  or  nonpayment, 

4.  Crawford    v.    Camfield,    6    Ala.  is^  a  question  that  cannot  arise  upon 

153.  the  pleadings.     It  depends   upon   the 

6.  Mechanics',  etc..  Bank  v.  Gibson,  testimony  to  be  disclosed  at  the  trial." 

7  Wend.  (N.  Y.)  460.  Withdrawal  of  Fundi.  —  In  Spangler 

6.  Shirley  v.  Fellows,  9  Port.  (Ala.)  v.  McDaniel,  3  Ind.  275,  it  was  held 
300;  Pier  V.  Heinrichoffen,  52  Mo.  333;  that  an  allegation  that  the  drawer  had 
Green  way  v.  Hindley,  4  Campb.  52.  withdrawn  all  his  funds  from  the  hands 

7.  Lumbert  v.  Palmer,  29  Iowa  108;  of  the  drawee  was  sufficient  to  dispense 
Pier  V.  Heinrichoffen,  52  Mo.  333;  with  an  allegation  of  notice  of  non- 
Garvey  v.  Fowler,  4Sandf.  (N.  Y.)  665;  acceptance. 

Shultz  V.   Depuy,  3   Abb.  Pr.   (N.  Y.  Special  Cuitom.  —  Where  the  custom 

Super.  Ct.)  252;  Cole  v.  Wintercost,  12  of   a   particular  bank    to  give   notice 

Tex.  118.  through  the  post-office  of  the  dishonor 

8.  Davies  v.  Byrne,  10  Ga.  329;  of  bills  held  by  the  bank  to  parties 
Baker  T/.  Gallagher,  I  Wash.  (U.  S.)  461.  residing  in   the   same   place   is   relied 

9.  Gindrat  v.  Mechanics'  Bank,  7  upon  in  a  suit  against  such  parties,  the 
Ala.  324;  Spangler  v.  McDaniel,  3  Ind.  special  custom  need  not  be  averred  in 
275;  Ribble  v.  Jefferson,  10  N.  J.  L.  the  declaration.  Gindrat  v.  Mechan- 
139;  Boot  V.  Franklin,  3  Johns.  (N.  Y.)  ics'  Bank,  7  Ala.  324. 

207;  Tread  way  v.  Nicks,  3  McCord  L.  10.  Cullum  v.  Casey,  9  Port.  (Ala.) 
(S.  Car.)  195.  131;  Hill  v.  Planters'  Bank,  3  Humph. 

General  Averment  of  Kotloe.  —  In  Boot    (Te n n . )  670. 
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/.  Notice    of  Demand,  Nonpayment,  and    Protest  — 

(i)  Notice  of  Dishonor  Generally  —  (a)  Heoenity  of  Alleging  —  In  Action 
Againit  Drawer.  —  In  an  action  against  the  drawer  of  a  bill  of 
exchange,  it  is  necessary  to  allege  notice  to  the  defendant  of  the 
dishonor  of  such  instrument.* 

In  Action  Against  Indoreer.  —  In  an  action  against  the  indorser  it  is 
also  necessary  to  allege  that  such  indorser  had  notice  of  the  dis- 
honor of  the  instrument.*  Where  there  is  a  failure  to  make  such 
an  allegation  the  complaint  is  demurrable,'  and  it  will  not  support 
a  judgment  by  default,"*  nor  is  such  defect  cured  by  verdict.* 

DiUgenoe.  —  It  is  not  sufficient  for  the  holder  of  a  negotiable 
instrument  in  an  action  against  an  indorser,  to  allege  that  he  has 
used  due  diligence,*  but  the  facts  constituting  such  diligence  must 

1.  Da  vies  v.  Byrne,  loGa.  32j;  Fris-  Bank,  (Tex.  Civ.  App.  1898)  44  S.  W. 
bee  v.  Jacobs,  i  N.  Y.   City  C5t.   235;     Rep.  617. 

Forrest    v,    Rawlings,    35    Tex.   626;  West  Virj^inia.  —  Huntington  Bank 

Dolph  V,   Rice,   18  Wis.  397.     Contra,  v.  Hysell,  22  W.  Va.  142. 

Yale  V.  Ward,  30  Tex.  18  (by  statute);  Wisconsin,  —  Catlin  v.  Jones,  i  Pin. 

Spink,  etc..   Drug  Co.  v.   Ryan  Drug  (Wis.)  130. 

Co.,  (Minn.  1898)  75  N.  W.  Rep.  18,  in  England, — Carter  v.  Flower,  16  M. 

an    action    against    the    drawer  of  a  &  W.  743. 

check.  Aetion  Against  Maker  and  Indorser.  — 

2.  Alabama.  —  Mims  v.  Central  Bank,  Where  the  maker  and  indorser  of  a 
2  Ala.  294;  Kennon  v,  M'Rae.  3  Stew,  promissory  note  are  joined  as  defend- 
&  P.  (Ala.)  249.  Contra,  by  statute,  ants,  the  count  against  the  indorser 
McDougald  v.  Rutherford,  30  Ala.  253.  must  aver  notice  of  dishonor  to  him. 

District  of  Columbia,  —  Bond  v,  Shep-  Goodlet  v,  Britton,  6  Blackf.  (Ind.)  500; 

herd,  3  MacArthur  (D.  C.)  367.  Tousley  v.  Schwind,  i  Cleve.  L.  Rep. 

Illinois,  —  Tobey  v.  Berly,  26  111.  429.  (Ohio)  148,  4  Ohio  Dec.  (Reprint)  235. 

Indiana.  —  Hartwell    v,   Candler,   5        Pleading  by  Copy.  —  Under  a  statute 

Blackf.  (Ind.)  215;  Goodlet  v.  Britton,  permitting  an  action  on  a  promissory 

6  Blackf.  (Ind.)  500.  note  by  the  filing  of  a  complaint  set- 

Missouri,  —  Jaccard  v.  Anderson.  32  ting  out  a  copy  of  the  note,  and  alleg- 

Mo.  188;  State  Bank  v,  Haden,  35  Mo.  ing  that  a  certain   sum  is  due,  in  an 

358;    Deitz  V.   Corwin,    35    Mo.   376;  action  against  an  indorser  on  such  a 

Faulkner    v,    Faulkner,    73   Mo.   327;  note  it  is  necessary  to  allege  that  he 

Mechanics*  Sav.  Inst,  v,  Finn,   i  Mo.  received  notice  of  dishonor.     MarshaU 

App.  36.  V,  Rockwood,  12   How.   Pr.  (N.  Y.  Su- 

New  Jersey,  —  Disborough   v.   Van-  preme  Ct.)  452;  Conkling  v,  Gandall, 

ness,  8  N.  J.L.  231.  i  Abb.  App.  Dec.  (N.  Y.)  423,  x  Keyes 

New  York,  —  Marshall  v.  Rockwood,  (N.  Y.)  228. 
12  How.  Pr.  (M.  Y.  Supreme  Ct.)  452;        Irregnlar    Indorser.  —  Where,  in    an 

Adams  v,  Sherrill,  14  How.  Pr.  (N.  Y.  action   against   an  irregular  indorser. 

Supreme  Ct.)  297;  Conkling  v,  Gandall,  the  petition  shows  that  he  is  not  liable 

I  Keyes  (N.  Y.)  228,  i  Abb.  App.  Dec.  as  a  maker  but  as  an  indorser,  it  must 

(M.  Y.)423;  Alder  v,  Bloomingdale,  i  contain  an  allegation  of  notice  of  dis- 

Duer  (N.  Y.)  601.  honor.     State  Bank  v,  Haden,  35  Mo. 

Ohio. — Tousley  »  Schwind,  i  Cleve.  358. 
L.  Rep.  (Ohio)  148,  4  Ohio  Dec.  (Re-        8.  Ford  v.  Booker,  53  Ind.  395. 
print)  235.  4.  Bosch  v.  Kassing,   64  Iowa  312; 

Pennsylvania.  —  Chestnut    St.     Nat.  Harlan  z/.  Dew,  3  Head  (Ten n.)  505. 
Bank  v,  Ellis,  161  Pa.  St.  241;  Peale  v,        6.  Blacklege    v.   Benedick,    12  Ind. 

Addicks,  174  Pa.  St.  546;  Dilworth  v.  389;  Knott  v.  Hicks,  2  Humph.  (Tenn.) 

Hurst,  I  Phila.  (Pa.)  222,  8  Leg.  Int.  162;     Baxter    v.   Erwin,    i   Shannon's 

(Pa.)  127.  Tenn.  Cas.   113;  Rushton  v,  Aspinall, 

Texas,  —  Fisher  v.   Phelps,  21  Tex.  2  Doug.  670. 
551;  Williams  v.  Planters',   etc.,  Nat.        6.  Wakeneld    v,    Georgetown    First 
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be  stated,*  or  else  there  must  be  allegations  of  facts  excusing  the 
plaintiff's  lack  of  diligence.*  A  complaint  is  insufficient  which 
shows  on  its  face  that  the  plaintiff  has  not  been  diligent.* 

In  Action  Against  Aooeptor.  —  In  an  action  against  an  acceptor  of  a 
bill  of  exchange,  it  is  not  necessary  to  allege  notice  of  dishonor.* 

In  Action  Against  Xaker.  —  In  an  action  against  the  maker  of  a 
promissory  note,  it  is  not  necessary  to  allege  notice  of  dishonor.* 

In  Action  Against  Guarantor.  —  In  an  action  against  a  guarantor  of  a 
promissory  note,  it  is.  not  necessary  to  allege  notice  of  dishonor.* 

(b)  "  Duo "  Kotioo  of  Dishonor.  —  Where  it  is  necessary  to  allege 
notice  of  dishonor,  an  averment  that  "due"  notice  was  given  is 
sufficient.'' 

(o)  Timo  of  Kotioo  of  Dishonor.  —  The  time  at  which  notice  of  dis- 
honor was  given  need  not  be  alleged,  although  an  allegation  of 
such  notice  is  necessary.® 

(d)  Pleading  Matter  Excusing  Kotioo  of  Dishonor.  —  Where  an  allegation 
of  notice  of  dishonor  is  necessary  in  an  action  on  a  negotiable 
instrument,  the  plaintiff  in  such  action  may  allege  facts  excusing 
such  notice.*     Where  notice  of  dishonor  is  waived  in  the  instru- 

Nat.   Bank,  (Ky.  1897)  40  S.  W.  Rep.  7.  California,  — Yo\xng  v.  Miller,  63 

921 ;  Disborough  v.  Vanness,  8N.  J.  L.  Cal.  302;  Fisk  v.  Miller,  63  Cal.  367. 

231.       Compare   Blakely   v.    Grant,    6  District   of    Columbia,  —  Young     v. 

Mass.  386.  Warner,  6  App.  Cas.  (D.  C.)  433. 

1.  Alabama.  —  Nesbit  v.  Bradford,  6  New  York,  —  Adams  v.  Sherrill,  14 
Ala.  746;  Alday  v.  Jamison,  3  Port.  How.  Pr.  (N.  Y.  Supreme  Ct.)  297; 
(Ala.)  112.  Woodbury  v.  Sackrider,  2  Abb.  Pr.  (N. 

Connecticut, — Hall  v,  Crandall,  Kirby  Y.  Supreme  Ct.)  402,  limited  in  Cook  v. 

(Conn.)  402.  Warren,  88  N.   Y.   37;  Spencer  i/.  Rog- 

Illinois.  —  Sherman  v.  Smith,  20  111.  ers  Locomotive  Works,  17  Abb.  Pr.  (N. 

351.  Y.  Super.  Ct.)  no. 

Indiana.  —  Frybarger   v.    Cockefair,  Utah,  —  Smith   v.  McEvoy,  8   Utah 

17  Ind.  405;  Mitchell  v.  St.  Mary,  148  58. 

Ind.  Ill;  Clark  v.  Tiueblood,  16  Ind.  Wisconsin.  —  Frankfort      Bank      v, 

App.  100.  Countryman,  11  Wis.  398. 

Missouri,  —  Collins  v.  Warburton,  3  United  States.  —  Dwight  v.  Wing,  a 

Mo.  202.  McLean  (U.  S.)  580. 

New  Jersey,  —  Disborough   v.   Van-  8.  Crawford  v,  Camfield,  6  Ala.  153; 

ness,  8  N.  J.  L.  231.  Holleville  v.  Patrick,  14  Ark.  208. 

2.  Frybarger  v.  Cockefair,  17  Ind.  Special  Demurrer  and  Arrest  of  Jndg- 
405;  Clark  V.  Trueblood,  16  Ind.  App.  ment.  —  It  was  held  in  Dayton  v.  Wil- 
100.  liams,  2  Dougl.  (Mich.)  31,  that  where 

8.  Kennedy  v,    Williams,    11    Minn,  the  averments  in   a  declaration  on  a 

314-  guaranty  of  notice  to  defendant  of  non- 

4.  Garden  City  Nat.  Bank  v.  Fitler,  performance  by  his  principal  omits  to 
155  Pa.  St.  210.  In  this  case  the  action  state  when  and  where  the  notice  was 
was  against  the  drawer  of  a  bill,  who  given,  it  was  no  ground  for  arresting 
was  also  the  drawee  and  acceptor.  judgment,  but  only  for  special  demur- 

5.  Belcher  v.  Palmer.  35  Neb.  449;  rer. 

Hardy  v.  White,  60  Ga.  454,  in  which  9.  Alabama.  — CozVxxWv.  Hobson,  16 

case  the  action  was  against  an  irregu-  Ala.  393;    McDougald    v.  Rutherford, 

lar  indorser  liable  as  maker.  30  Ala.  253. 

6.  Peddicord  v.  Whittam,  9  Iowa  Georgia,  —  Davies  v.  Byrne,  10  Ga, 
471;  Thrasher  v.   Ely,  2  Smed.  &  M.  329. 

(Miss.)  139,  where  it  was  held  that  if  Iowa.  —  Peck  v,  Schick,  50  Iowa  281. 
such  an  allegation  was  made  it  was  Kentucky.  —  Frazier  v.  Harvie,  2 
surplusage,  and  need  not  be  proved.        Litt.  (Ky.)  180. 
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ment  sued  on,  no  allegation  as  to  notice  is  necessary.*  It  is  held 
by  what  seems  to  be  the  weight  of  authority  that  matter  excusing 
notice  of  dishonor  may  be  shown  under  an  allegation  that  such 
notice  was  given.* 

(2)  Notice  of  Presentment  and  Demand —  HecMiity  of  Alleging  — 
In  accordance  with  the  general  rule  previously  stated  that  notice 
of  dishonor  must  be  pleaded,'  in  an  action  against  the  drawer  of 
a  bill  of  exchange,  it  is  necessary  to  allege  that  he  was  given 
notice  of  the  presentment  of  such  bill  and  .of  a  demand  for  pay- 
ment."^ Such  an  allegation  is  also  necessary  in  an  action  against 
the  indorser  of  an  instrument.* 

Missouri,  — Jaccard  v,  Anderson,  32    Campb.  52;  Firth  v.  Thrush,  8  B.  &  C. 


Mo.  188. 

New  York.  —  Conkling  v.  Gandall,  i 
Keyes  (N.  Y.)228;  Frisbee  v.  Jacobs,  i 
N.  Y.  City  Ci.  235. 

Tennessee,  —  Harlan  v.  Dew,  3  Head 
(Tenn.)  505;  Baxter  v,  Erwin,  i  Shan- 
non's Tenn.  Cas.  113. 

Washington.  —  Loveday  v.  Anderson, 
18  Wash.  322. 

Wisconsin,  —  Dolph  v.  Rice,  18  Wis. 

397. 

England,  —  Carter  v.  Flower,  16  M. 
&  W.  743. 

1.  Henderson  v,  Acklemire.  59  Ind. 
540. 

3.  Alabama,  —  Kennon  v,  McRea,  7 
Port.  (Ala.)  175.  Compare  Mims  v. 
Central  Bank,  2  Ala.  294. 

Connecticut.  —  Norton  v,  Lewis,  2 
Conn.  478;  Windham  Bank  v,  Norton, 
22  Conn.  213. 

Illinois.  —  Tobey  v.  Berly,  26  111. 
429. 

Massachusetts.  —  Jones  v.  Fales,  4 
Mass.  245;  Harrison  v.  Bailey,  99 
Mass.  620;  Armstrong  v.  Chad  wick, 
127  Mass.  156;  Kent  v.  Warner,  12 
Allen  (Mass.)  561 ;  City  Bank  v.  Cutter, 
3  Pick.  (Mass.)  414;  Taunton  Bank  v. 
Richardson,  5  Pick.  (Mass.)  436;  North 
Bank  v.  Abbot,  13  Pick.  (Mass.)  465. 

Mississippi,  —  Moore  v.  Ay  res,  5 
Smed.  &  M.  (Miss.)  310. 

New  York,  —  Tebbetts  v.  Dowd,  23 
Wend.  (N.  Y.)  379;   Clark  v,  Tryon,  4 


387,  15  E.  C.  L.  242.  Compare  Allen 
V.  Edmundson,  2  Exch.  719;  Burgh  v, 
Legge,  5  M.  &  W.  418. 

Contra.  —  Frazier  v.  Harvie,  2  Litt. 
(Ky.)  180:  Hill  V.  Varrell,  3  Me.  233; 
Cole  V.  Wintercost,  12  Tex.  118;  Dolph 
V.  Rice,  18  Wis.  397;  CIosz  v.  Miracle, 
103  Iowa  198;  Lumbert  v.  Palmer,  29 
Iowa  108;  Burlington  First  Nat.  Bank 
V,  Hatch,  78  Mo.  13. 

8.  See  supra ^  (i)  Notice  of  Dishonor 
Generally. 

4,  Jaffray  v.  Krauss,  79  Hun  (N.  Y.) 
449;  Requa  v.  Guggenheim,  3  Lans. 
(N.  Y.)  53;  Judd  V.  Smilh.  5  Thomp.  & 
C.  (N.  Y.)  255.  3  Hun  (N.  Y.)  190; 
Goodwin  v.  Cobe,  24  Misc.  Rep.  (N.  Y. 
City  Ct.)  389,  an  action  against  the 
drawer  of  a  check. 

Action  Against  Drawer  and  Indorser.  — 
In  Judd  V.  Smith,  5  Thomp.  &  C.  (N. 
Y.)  255,  3  Hun  (N.  Y.)  190,  it  was 
held  in  an  action  against  the  drawer 
and  indorser  of  a  check  that  a> com- 
plaint which  alleged  notice  of  demand 
to  the  indorser,  but  not  to  the  drawer, 
was  insufficient  as  to  the  drawer. 

6.  Grace  v.  McDaniel,  13  Ark.  394; 
Mechanics'  Sav.  Inst.  v.  Finn,  i  Mo. 
App.  36;  Spcllman  v.  Weider,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  5;  Pahquioque 
Bank  v.  Martin,  11  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  291 ;  Baldwin  v.  Doying,  5 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  300, 
disapproving  Price  v.  McClave,  6  Duef 


Misc.  Rep.  (N.  Y.  C.  PI.)  63,  reversing  (N.  Y.)  547;  Bonar  v.  Mitchell,  5  Exch. 

2  Misc.    Rep.  (N.   Y.    City  Ct.)  457.  415,  19  L.  J.  Exch.  302. 

Compare  Shultz  v.  Depuy,  3  Abb.  Pr.        Allegation  of  Protest  Snillcient.  —  In  an 

fN.    Y.     Super.   Ct.)  252;    Garvey    v.  action  on  a  promissory  note  against  an 

rowler,  4  Sandf.  (N.  Y.)  665.  indorser,  where  the  complaint  alleged 

South  Carolina. — Hubble  v.  Fogartie,  due  presentation  and  demand  for  pay- 

3  Rich.  L.  (S.  Car.)  413.  ment,  refusal  to  pay,  and  due  protest, 

Tennessee.  —  People's  Nat.   Bank  v.  and  notice  to  the  indorser  of  nonpay- 

Dibrell,  91  Tenn.  301;  Selby  v.  Brink-  ment  and   protest,  but  did  not  allege 

ley,  Jackson  (Tenn.)  1875.  notice  to  him  of  presentation  and  de- 

England,  —  Grecnway  v.  Hindley,  4  mand,  it  was  held  that  the  allegation 
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'*  Due  Kotioe  "  of  Presentment  and  Demand.  —  An  allegation  that  due 
notice  of  presentation  and  demand  was  given  is  sufficient.  * 

Pleading  Matter  of  Ezoiuing  Kotioe  of  Preeentment  and  Demand.  —  It  has 
been  held  that  matter  excusing  notice  of  presentment  cannot  be 
shown  under  an  allegation  that  due  notice  was  given.* 

(3)  Notice  of  Nonpaymetit  —  Keoeislty  of  Alleging.  —  Under  the  rule 
requiring  notice  of  dishonor  to  be  pleaded,*  it  is  necessary  to 
allege  that  such  defendant  had  notice  of  the  nonpayment  of  the 
instrument  in  an  action  against  the  drawer  of  a  bill  of  exchange 
or  check,"*  or  against, the  indorser  of  a  negotiable  instrument.* 

as  to   notice   was  sufficient  to  charge  Compare  Work  v,  Tatman,  a  Houst. 

him,  since  it  must  be  presumed  that  (Del.)  304. 

the  notary  public  properly  performed  Befoial  of  Payment  by  Drawer.  —  An 
his  duty  in  making  the  protest.  Bald-  allegation  that  presentment  of  a  draft 
win  V.  Doying,  5  Civ.  Pro.  Rep.  (N.  Y.  to  both  acceptor  and  drawer,  and  re- 
City  Ct.)  300,  disapproving  Price  v.  Mc-  fusal  by  both,  was  held  in  Hirschfelder 
Clave,  6  Duer  (N.  Y.)  547.  And  see  v.  Locey  Min.,  etc.,  Co.,  (City  Ct.)  4a 
Cook  V,  Warren,  88  N.  Y.  37.  N.  Y.  St.  Rep.  io8,  a  sufficient  allega- 

1.  Brown  v.  Hall,   2  A.    K.    Marsh,  tion  of  notice  to  the  drawer  of  nonpay- 

(Ky.)   600.     Compart  Graham  v.  Mac-  ment. 

hado,  6  Duer  (N.  Y.)  514.  Hot  Cored  by  Yerdlct.  —  In  Weigley  v. 

ttngnlar  for  Plural.  —  A  complaint  in  Weir,  7  S.  &  R.  (Pa.)  309,  it  was  said 

an  action  against  several  defendants  is  that,  in  an  action  against  the  drawer  of 

not  fatally  defective  because  it  alleges  a  bill  of  exchange,  '*  the  omission  of 

that  notice  of  presentment  was  given  the  averment  of  notice  of  nonpayment 

to  *'  defendant,"  the  use  of  the  singu-  by  the  acceptor  is  fatal,  even  after  ver- 

lar  instead  of  the  plural  number  being  diet." 

merely  a  clerical  error.     German  Exch.  6.  Alabama,  —  Gind rat  t/.  Mechanics' 

Bank  v.  Kroder,  13  Misc.  Rep.  (N.  Y.  Bank,  7  Ala.  324. 

C.   PI.)  192,  following  Chamberlin    v,  Arkansas,  —  Green   v,   Thornton,    7 

Kaylor,  a  E.  D.  Smith  (N.  Y.)  134.  Ark.  385;   Jones  v,  Robinson,  8  Ark. 

3.  Garvey  v.  Fowler,  4  Sandf.  (N.  Y.)  484;  Grace  v.  McDaniel,  13  Ark.  394; 
665.  But  see  supra^  10.  a.  (3)  Pleading  White  v.  Cannada,  25  Ark.  41;  Rogers 
MatUr  Excusing  Presentment  and  De^  v,  James,  33  Ark.  77. 

mand;  10.  d.  Pleading  Matter  Excusing  Kansas,  —  Malott  v,  Jewett,    I   Kan. 

Protest;  10.  /.   (i)  (</)  Pleading  Matter  App.  14. 

Excusing  Notice  of  Dishonor;  infra^  10.  Michigan,  —  Barber     v,     Taylor,     i 

/.  (3)  Pleading  Matter  Excusing  Notice  Mich.  352. 

of  Nonpayment;  10,  /.  (4)  Pleading  Mat*  New  Jersey,  —  Halsey  v,  Salmon,  3 

ter  Excusing  Notice  of  Protest.  N.  J.  L.  475. 

8.  See  supra^  (i)  Notice  of  Dishonor  New  York,  —  Jaffray  v.   Krauss,   79 

Generally,  Hun  (N.  Y.)  449;   Pahquioque  Bank  v, 

4.  Indiana, — Griffin  v,  Kemp,  46  Martin,  11  Abb.  Pr.  (N.  Y.  Supreme 
Ind.  177;  Pollard  v,  Bowen,  57  Ind.  Ct.)29i;  Spellman  v.  Welder,  5  How. 
232.  Pr.  (N.  Y.  Supreme  Ct.)  5. 

New  Jersey,  —  Ribble  v,  Jefferson,  10  Pennsylvania,  —  Coolce  v,  Addicks,  5 

N.  J.  L.  139.  Pa.  Dist.  Rep.  388;    Peale  v,  Addicks, 

New    Ki^^r^t.  —  Shullz    v,    Depuy.    3  174  Pa.  St.  543,  38  W.  N.  C.  (Pa.)  loi. 

Abb.  Pr.(N.  Y.  Super.  Ct.)  252;  Hirsch-  Tennessee, — Tumley  v.  Clarksville, 

f elder  v,  Locey  Min.,  etc..  Co.,  (City  etc.,  R.  Co.,  2  Coldw.  (Tenn.)  327. 

Ct.)  42  N.   Y.   St.   Rep.  108;  Requa  v.  England,  —  Bonar     v,     Mitchell,     5 

Gu(if(ifenheim,  3  Lans.  (N.  Y.)  51;  Judd  Exch.  415,  19  L.  J.  Exch.  302. 

V,  Smith,  5  Thomp.  &  C.  (N.  Y.)  255,  3  Contra.  — Williams  v.  Irwin,  3  Dev. 

Hun  (N.  Y.)  190;  Goodwin  zr.  Co  be,  24  &   B.    L.   (N.   Car.)  74;    Dismukes  v. 

Misc.  Rep.  (N.  Y.  City  Ct.)  389.  Wrijfht,  3  Dev.  &  B.  L.  (N.  Car.)  78. 

Pennsylvania.  —  Weigley  v.  Weir,  7  Allegation  of  Protoft  InfnAoient.  —  An 

S.  &  R.  (Pa.)  309.  allegation  that  the  instrument  sued  on 

South  Carolina. -^Txtdidvidky  p,W\z\iS^  was   protested  is  not  sufficient  as  an 

3  McCord  L.  (S.  Car.)  195.  averment  that  notice  of  nonpayment 
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But  no  such  allegation  is  necessary  in  an  action  against  the 
acceptor  of  a  bill  of  exchange/  or  a  guarantor.* 

Due  Hotioo.  —  Where  an  allegation  of  notice  of  payment  is  neces- 
sary, it  is  sufficient  to  state  that  due  notice  was  given.' 

Tinw  of  Kotioe.  —  Where  allegations  of  notice  of  nonpayment  are 
necessary  the  time  of  giving  such  notice  need  not  be  alleged.'* 

Pleading  Matter  Ezousing  Kotioe  of  Kon-payment.  —  Where  a  complaint 
alleges  matter  of  excuse  for  not  giving  notice  of  non-payment, 
such  allegations  will  take  the  place  of  averments  of  notice  of  non- 
payment in  an  action  where  such  averments  are  necessary,*  or  the 
plaintiff  may  allege  the  giving  of  notice  of  nonpayment,  and 
prove  facts  excusing  such  notice,  without  causing  a  material 
variance.* 


was  given  to  an  indorser.  Peale  v, 
Addicks,  174  Pa.  St.  543,  38  W.  N.  C. 
(Pa.)  loi.  Compare  Bonar  v,  Mitchell, 
5  Exch.  415,  19  L.  J.  Exch.  302,  in 
which  case  an  allegation  that  the  in- 
strument was  duly  presented  for  pay- 
ment, and  that  it  was  protested  for 
nonpayment,  whereof  the  defendant 
had  notice,  was  held  sufficient  on  a 
motion  in  arrest  of  judgment,  on  the 
ground  that  the  word  "  whereof  '* 
was  not  confined  to  the  averment  of 
protest  only. 

Waiver  in  Kote.  —  Where  a  note  sued 
on  waives  notice  of  nonpayment,  pro- 
test, etc.,  a  complaint  thereon  need  not 
aver  such  notice  in  an  action  against 
an  indorser.  Burroughs  v,  Wilson,  59 
Ind.  1536. 

Demurrer.  —  Where  the  petition  fails 
to  make  such  an  allegation,  it  is  de- 
murrable. Alder  v.  Bloomingdale,  i 
Duer(N.  Y.)  601. 

Aider  hy  Yerdiot.  —  A  failure  to  make 
such  allegation  is  not  cured  by  verdict. 
Anderson  v.  Yell,  15  Ark.  9;  Rushton 
V.  Aspinall,  2  Doug.  679. 

1.  Smith  V.  Paul,  8  Port.  (Ala.)  503; 
State  Bank  v.  Young,  35  Mo.  371. 

Aotion  Againf  t  Aooeptor  and  Adminii- 
trator  of  Drawer.  —  V/hcre  the  acceptor 
of  a  bill  of  exchange  and  the  adminis- 
trator of  the  drawer  are  joined  as  de- 
fendants in  an  action  thereon,  a  joint 
demurrer  will  not  lie  by  the  defend- 
ants, on  the  ground  that  the  petition 
fails  to  allege  notice  of  nonpayment, 
as  such  allegation  is  unnecessary  as  to 
the  acceptor.  State  Bank  v.  Young,  35 
Mo.  371. 

When  Drawer  Is  Aooeptor.  —  In  an  ac- 
tion against  the  drawer  of  a  bill  who 
was  also  the  acceptor,  an  averment  of 
notice  of  nonpavment  is  not  necessary. 
Smith  V.  Paul.  8  Port.  (Ala.)  503. 

5: 


2.  Henderson  v.  Booth,  11  Iowa  212; 
Marvin  v.  Adamson,  11  Iowa  371. 
Compare  Crocker  v.  Gilbert,  9  Cush. 
(Mass.)  131,  where  it  was  held  that  if 
such  notice  was  necessary,  an  objec- 
tion for  want  of  it  came  too  late  after 
verdict. 

8.  Shaler  v.  Van  Wormer,  33  Mo.  386; 
Hill  V.  Planters'  Bank,  3  Humph. 
(Tenn.)  670;  Smith  v.  McEvoy,  8  Utah 
58;  Davis  V.  Barron,  13  Wis.  227; 
Howard  v.  Boorman,  17  Wis.  459. 

4.  Jones  v.  Robinson,  8  Ark.  484; 
Holleville  v.  Patrick,  14  Ark.  208;  Ro- 
zelle  V.  Pennington,  24  Ark.  277;  Hcn- 
shaw  V.  Root,  60  Ind.  220;  Loose  v. 
Loose,  36  Pa.  St.  538.  Compare  Halsey 
V.  Salmon,  3  N.  J.  L.  475. 

Beaaon  of  Rnle.  —  An  averment  in  the 
plaintiff's  statement,  that  notice  of 
nonpayment  was  given  on  a  wrong 
date,  is  but  a  defect  in  form,  and 
the  subject  of  amendment.  It  is  not 
necessary  to  aver  the  precise  date 
when  the  notice  was  given,  the  aver- 
ment in  the  statement  not  being 
inconsistent  with  the  fact  that  another 
notice  was  given  at  the  proper  time. 
Loose  V.  Loose,  36  Pa.  St.  538.  And 
see  Rozelle  v.  Pennington,  24  Ark. 
277. 

6.  Spangler  v.  McDaniel,  3  Ind.  275; 
Pollard  V.  Bowen,  57  Ind.  235;  Griffin 
V.  Kemp,  46  Ind.  177;  Shultz  v.  Depuy, 
3  Abb.  Pr.  (N.  Y.  Super.  Ct.)  252; 
Requa  v.  Guggenheim,  3  Lans.  (N.  Y.) 
51:  Goodwin  v.  Cabe,  24  Misc.  Rep. 
(N.  Y.  City  Ct.)  389. 

6.  Taylor  v.  Branch,  i  Stew.  &  P. 
(Ala.)  249;  Goodloe  v.  Godley,  13 
Smed.  &  M.  (Miss.)  233;  Williams  v. 
Matthews.  3  Cow.  (N.  Y.)  252:  Farm- 
ers', etc..  Bank  v.  Day,  13  Vt.  36, 
Compare  Curtis  v.  State  Rank,  6  Blackf. 
(Ind.)  314;  Clift  V.  Rodger,  25  Hun 
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(4)  Notice  of  Protest  —  Keoenity  of  Alleging.  —  In  an  action  against 
an  indorser  of  a  negotiable  instrument,  it  is  necessary ^o  allege 
that  the  defendant  had  notice  of  the  protest  of  the  instrument.* 

Ploading  lUttor  ETonring  Kotioo  of  Protoit.  —  Where  an  allegation  of 
notice  of  protest  is  otherwise  necessary  the  plaintiff  may  set  up  in 
his  petition  facts  excusing  the  giving  of  such  notice.* 

11.  Diligence  under  Statutory  Provitions  —  a.  Suit  Against 
Maker.  —  In  some  states,  by  statute,  it  is  necessary  to  institute 
a  suit  against  the  maker  of  a  note  before  an  action  can  be  main- 
tained thereon  against  an  assignor  or  indorser,  this  method  being 
substituted  in  place  of  the  usual  method  of  fixing  the  liability  of 
an  indorser  by  demand,  protest,  and  notice.  And  in  those  states, 
in  declaring  against  an  indorser  or  assignor,  it  is  necessary  to 
allege  that  such  suit  has  been  prosecuted  against  the  maker,*  or 

(N.  Y.)  39;  Garvey  v.  Fowler,  4  Sandf.     thereof «  in  the  hands  of  the  drawee  at 
(N.  Y.)  665.  the  maturity  of  the  bill.     Harwood  v. 

1.  Nollen   T\  Wisner,   11    Iowa   192;    Jarvis,  5  Sneed  (Tenn.)  375. 

Malott  V.  Jewett,  I  Kan.  App.  14;  Pah-  Partnenhip  of  Drawee  and  Aooeptor.  — 

quioque  Bank  v.  Martin,  11  Abb.  Pr.  To  excuse  notice  of  protest  for  non- 

(N.  Y.  Supreme  Ct.)  291;    Baldwin  v,  payment,  on  the  ground  of  a  partner- 

Doying,  5  Civ.  Pro.  Rep.  (N.  Y.  City  ship  between  the  drawer  and  acceptor 

Ct.)  300;  Cook  r.  Warren,  88  N.  Y.  37,  of  a  bill  of  exchange,  the  declaration 

limiting    Woodbury    v.    Sackrider,    2  must   aver   it,   and    such   partnership 

Abb.    Pr.  (N.   Y.   Supreme    Ct.)   402;  must  be  clearly  established  by  proof. 

Slacum  r.   Pomery,  6  Cranch  (U.  S.)  Harwood   v.  Jarvis,  5    Sneed  (Tenn.) 

221.  375. 

When  Judgment  Has  Been  Beeovered. —  8.  Alabama,  —  Woodward  v.  Harbin, 

After  a  judgment  has  been  recovered  1  Ala.   104:    Ryland  v.  Bates,  4  Ala. 

on  a  promissory  note,  it  is  not  neces-  342;    Hammett  v.  Smiih,   5  Ala.  156; 

sary,    in    an    action    by  an    indorsee  Howze  v.  Perkins,  5  Ala.  286;    Miller 

against  his  immediate  indorser  to  re-  v.  Mclntyre,  9  Ala.  638;    Langdon  v, 

cover  the  amount  paid  by  him  to  a  sue-  Williams,  22  Ala.  681.     And  see  Clancy 

ceeding  holder,  to  allege  that  notice  of  v,  Hilliard,  39  Ala.  713. 

protest  had  been  given,  since  the  re-  Arizona,  —  Daggs    v.    Phoenix   Nat. 

covery  of  the  judgment  raises  a  pre-  Bank,  (Arizona  1898)  53  Pac.  Rep.  201, 

sumption   that    necessary    notice   had  where  allegations    of    diligence   weie 

been  given  to  all  persons  entitled  to  it.  held  necessary. 

Hamilton  v,  Veach,  19  Iowa  419.  Indiana,  —  Markcl  v.  Evans,  47  Ind. 

Aetion  Bailed  by  Demnrrer.  —  In  Nol-  326;    Hanna  v,  Pegg,  i  Blackf.  (Ind.) 

len  V,  Wisner,  ii  Iowa  192,  it  was  held  180. 

that  where  the  plaintiff  failed  to  allege  Michigan,  —  Bosman   v,   Akeley,  39 

notice  of  protest  in  an  action  against  Mich.  710. 

an  indorser,  if  the  defendant  failed  to  Missouri.  —  Under  the  Missouri  stat- 

raise   the    objection    by   demurrer  he  ute  an  action  cannot  be   maintained 

waived  it.  against  an  assignor,  including  a  trans- 

2.  Malott  V,  Jewett,  i  Kan.  App.  14;  ferrer  by  indorsement  of  a  non-nego- 
Harwood  V.  Jarvis,  5  Sneed  (Tenn.)  375.  tiable    instrument,    without    alleging 

Want  of  Fonde.  —  The  fact  that  the  "  that  the  assignee  in  the  delinquent 

drawer  or  acceptor  of  a   bill  of    ex-  prosecution    of    a    suit    against    the 

change  has  no   funds,   or  reasonable  maker  had  been  unsuccessful  in  mak- 

expectation   thereof,   at    the    place  of  ing  the  debt."    Jaccard  v.  Anderson, 

payment,  is  no  excuse  for  want  of  no-  32  Mo.   190;    Collins  v,  Warburton,  3 

tice  of  protest  for  nonpayment;  and  a  Mo.  202;    Lindsay  v.  Parsons,  34  Mo. 

declaration  with  such  averment  is  de-  422;    Simmons   v.    Belt,   35    Mo.   461; 

murrable.     The   averment    and   proof  Townsend    v,    Chas.     H.    Heer    Dry 

should    be    that    the    parties  had   no  Goods  Co.,  85  Mo.  503;  Hart  v,  Harri- 

funds,  or  the  reasonable   expectation  son  Wire  Co.,  91  Mo.  414;    Mo.  Rev. 
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to  state  facts  excusing  the  bringing  of  such  suit.* 

Insolvei^  of  Maker.  —  Where  the  statutes  requiring  a  suit  against 

the  maker  in  order  to  charge  the  indorser,  make  an  exception  in 
case  of  the  insolvency  of  the  maker,  it  is  necessary  to  allege  such 
insolvency,  if  the  payee  intends  to  rely  upon  it.*     But  where  the 

St.  1889,  g  733.     See  also  for  modifica-  Harrison  Wire  Co.,  91  Mo.  414;    Hoi- 

tions  of  the  doctrine  as  to  negotiable  ton  v,  McCormick,  45  Ind.  412,  but  in 

instruments,  supra,  4.  b.  **For    Value  this  case  it  was  held  that  an  allegation 

Receivedy  that  the  maker  had  left  the  state  after 

Texas,  —  Hutchins  v.  Flintge,  2  Tex.  the   indorsement  and  before  the  note 

473.     But  see  Fisher  v,  Phelps,  21  Tex.  became  due,  was  not  equivalent  to  an 

551.  averment  that  he  had  become  a  non- 

Aetion  on  Chianuitj.  —  A  declaration  resident  of  the  state, 

on  a  guaranty  of  the  collection  of  a  Koto  Payable  Ont  of  State.  —  It  was 

note  is  demurrable  if  it  does  not  state  held  in  Howze  v,  Perkins,  5  Ala.  286, 

that  legal  proceedings  have  been  taken  and  Woodward  v.  Harbin,  i  Ala.  104, 

to    enforce    collection   without   effect,  that  it  was  not  a  sufficient  excuse  for 

Bosman  v.  Akeley,  39  Mich.  710.     But  not  suing  the  maker,  that  the  note  in 

see  Peddicord  v.  whittam,  9  Iowa  471,  suit  was  payable  out  of  the  state, 

where  it  was  held  that  such  an  allega-  Koto  Goyornod  by  Gommordal  Law.  — 

tion  was  not  necessary.  Under  the  Alabama  statute  providing 

Soferenoa  to  Booord  Ixitnllloioiit  in  Ao-  that  the  liability  of  the  indorser  of  a 

Hon  by  Assignee. —  In  an  action  by  the  note  governed  by  the  commercial  law 

assignee  of  a  note  which  the  assignee  might  be  fixed  m   the  usual  way,  in- 

has  failed  to  recover  from  the  obligor,  stead  of  by  suit  against  the  maker,  it 

the  petition  must  state  the  reason  why  was  held  in  Winter  v,  Coxe,  41  Ala. 

the  payment  of  the  note  by  the  obligor  207,  that  a  declaration  on  such  an  in- 

could  not  be  enforced  by  the  assignee  strument,  against  an  indorser,   where 

instead  of  merely  referring  to  the  rec-  suit  against  the  maker  was  not  alleged, 

ord   and   proceedings  of  the    suit    in  should  show  that  the  instrument  was 

which   the  obligor  had  been  released  governed  by  the  commercial  law. 

from  its  payment.     Elliot  z^.  Threlkeld,  %,  Alabama,  —  Miller  c/.  Mclntyre,  9 

16  B.  Mon.  (Ky.)  343.  Ala.  638. 

Timeoflnstitnting  Suit.— It  was  held  ///m^ij.  —  Phillips    v,    Webster,    85 

in  Hanna  c.  Pegg,  i  Blackf.  (Ind.)  180,  111.  146. 

that  the  time  when  the  suit  against  the  Indiana,  —  Huston     v.     Centreville 

maker  was  instituted  and  judgment  ob-  First  Nat.  Bank,  85  Ind.  25;  Simpkins 

tained  should  be  alleged.  v.  Smith,  94  Ind.  470;  Smythe  v.  Scott, 

1.  Alabama,  —  Woodward  v,  Harbin,  106  Ind.  245. 

I  Ala.  104;    Howze  v,  Perkins,  5  Ala.  Missouri,  —  Simmons  v.  Belt,  35  Mo. 

286;  Langdon  z/.  Williams,  22  Ala.  681;  461;    Hart  v,  Harrison   Wire   Co.,  91 

Winter  v,  Coxe,  41  Ala.  207.  Mo.  414. 

Indiana,  —  Bernitz   v,   Stratford,   22  Texas,  —  Fisher  v.   Phelps,  21  Tex. 

Ind.    323;    Holton   v,   McCormick,  45  551. 

Ind.  412;    Hanna  v,  Pegg,  i  Blackf.  Byidenoe    Keed   Kot    Be    Pleaded.— 

(Ind.)  180.  Where  the  insolvency  of  the  maker  of 

Missouri,  —  Hart  v,  Harrison  Wire  a   promissory  note  is   alleged   as  the 

Co.,  91  Mo.  414.  ground  of  an  action  by  the  assignee 

Texas,  —  Elliott  v,  Wiggins,  16  Tex.  against  the  assignor,  evidence  of  the 

596;    Fisher  v,  Phelps,   21    Tex.    555;  appointment  of  a  receiver  is  admissi- 

Yale  V,  Ward,  30  Tex.  21;  Kampmann  ble  without  an  averment  to  that  effect, 

V.  Williams,  70  Tex.  568;    Mullaly  v,  it  not  being   necessary  to  plead  evi. 

Ivory,  (Tex.  Civ.  App.  1895)  30  S.  W.  dence.     Phillips  v,  Webster,  85  111.  146. 

Rep.  259.  Wholly  and  Kotorionily  Insolyent.— 

Xaker  a    Konreeident.  —  In  some  of  In  Indiana^  the   plaintiff  must  follow 

the  stales  it  is  a  sufficient  excuse  for  the  wording  of  the  statute,  and  allege 

not  suing  the  maker  that  he  is  a  non-  that  the   maker  is  wholly    insolvent, 

resident  of  the  state,  and  an  allegation  when  he  relies  upon  such  insolvency 

to  that  effect  will  be  sufficient.     Ber-  as  an  excuse  for  not  having  sued  the 

nirz  V,  Stratford,  22  Ind.  323;  Hart  r.  maker.     Huston    v,  Centreville    First 
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ordinary  method  of  fixing  an  indorser's  liability  obtains,  no  alle- 
gation as  to  the  maker's  insolvency  is  necessary.^ 

At  Tint  Tarai  of  Court.  —  Where  these  statutes  require  that  the 
action  against  tlie  maker  be  brought  at  the  first  term  of  court 
after  the  maturity  of  the  instrument,  the  bringing  of  the  action  at 
that  time  must  be  alleged  in  an  action  against  an  indorser.' 

b.  Diligence  in  Suing  Out  Execution.  —  Under  some  of 

these  statutes  it  is  necessary  also  to  allege  that  after  recovery  of 
judgment  against  the  maker,  the  holder  was  diligent  in  taking 
out  execution,  and  in  endeavoring  to  secure  payment  of  the 
judgment.' 

12.  Actions  Against  Onarantor  and  Surety  —  Onarantor.  —  In  an 
action  against  a  guarantor  of  a  negotiable  instrument,  special 
averments  are  necessary  showing  the  defendant's  particular 
liability,*  and  the  special  contract  of  such  guarantor  must  be 

Nat.   Bank,   85    Ind.   25;    Smythe    v,  demurrer,  as  the  excuse  for  want  of 

Scott,  106  Ind.  245.     And  in   Texas^  it  diligence    is    not    distinctly    averred, 

is  held   that  the   maker's   insolvency  Lindsay  v,  Williams,  17  Ala.  229. 

must  be  alleged  to  have  been  noton-  If    suit   against    the    maker  is  not 

ous.     Fisher  v,  Phelps,  21  Tex.  551.  brought  at  the  first  term  of  court  after 

InsolTenoy  at  Maturity.  —  In  Jones  v,  maturity,  the  reason  for  so  omitting  to 

Ritter,  32  Tex.  717,  it  was  held  that  commence  suit  before  the  second  term 

under  the  Texas  statute  it  must  be  must  be  alleged,  in  a  subsequent  action 

alleged  that  the  maker  was  insolvent  against  the  indorser.    And  such  alle- 

at  the  time  of  the  maturity  of  a  note,  gation  being  material,  its  absence*  can 

in  order  to  charge  the  indorser,  when  be   taken  advantage  of    in   arrest  of 

such  insolvency  is  relied  upon  as  an  judgment,  or  by  writ  of  error.     Cald- 

excuse  for  not  suin^  the  maker.  well  v.  Byrne,  (Tex.  Civ.  App.   1805) 

1.  Jones   V,   Robinson,   8  Ark.   484.  30  S.  W.  Rep.  836. 

Compare  Boiling  v,  Doneghy,  i   Duv.  8.  Dole     v.    Watson,    2     Ind.     177; 

(Ky.)  221,  where  it  was  held  that  on  a  Hanna  v.  Pegg,  i  Blackf.  (Ind.)  180; 

petition   by  a  surety  against  his   co-  Clark  v.  Spears,  8  Blackf.  (Ind.)  302. 

surety,  it  was  necessary  to  allege  the  4.  Davis  v.  Campbell,  3  Stew.  (Ala.) 

insolvency  of  the  principal.  319;    Lyon  v.  Chamberlain,  41  Mich. 

3.  Alabama.  —  Ryland    v.    Bates,    4  '1 19;    Crozer  v.  Chambers,  20  N.  J.  L. 

Ala.  342;  Lindsay  v.  Williams,  17  Ala.  256;   Cawley  v.  Costello,  15  Hun  (N. 

229.  Y.)  303;    Cottrell  v.  Conklin,  4   Dner 

Jndiana.  —  Herald   v.   Scott,   2   Ind.  (N.  Y.)  45.     And  see  Phelps  v.  Church, 

55;  Markel  v.  Evans,  47  Ind.  326.  65  Mich.  231. 

Texas.  —  Hutchins  v.  Flintge,  2  Tex.  See  generally  article  Principal  and 

473;    Elliott  V.   Wiggins,  16  Tex.  596;  Surety. 

Mullaly  V.  Ivory,  (Tex.  Civ.  App.  1895)  Written  Churanty.  —  If  the   plainti£F 

30  S.  W.  Rep.  259;  Kampmann  v.  Wil-  declares  upon  and  sets  out  a  written 

liams,  70  Tex.  571;  Caldwell  v.  Byrne,  guaranty,  such  a  count  cannot  be  sup- 

(Tex.  Civ.  App.   1895)  30  S.  W.  Rep.  ported  by  simply  producing  the  note 

836.  with   the  signature  of  the  defendant 

Compare  Walker  v.  Henry,  36  W.  Va.  upon  the  back  of  it,  and  then  proving 

100.  by  parol  such  an  agreement  as  is  set 

EzovM  for  Want  of  Diligenoe.  —  In  an  out    in    the    declaration.      Crozer    v, 

action  against  the  indorser  of  a  prom-  Chambers,  20  N.  J.  L.  256. 

issory  note,  an  averment  that  the  court  Intent.  —  In  an  action  against  a  per^ 

to   which   the  suit  was  brought   was  son  who  indorses  a  note  before  deliv- 

the    first  court   to   which   it  could  be  ery  to  the  payee,  if  it  is  sought  to  hold 

brought,  *'  after  the  plaintiff  by  prompt  him  liable  as  guarantor,  an  intention 

and  diligent  inquiry  ascertained  that  to    assume    such     liability     must    be 

the    maker    resided "    in    the  county  averred.     Cawley  v,  Costello,  15  Hun 

where  the  suit  was  brought,  is  bad  on  (N.  Y.)  303. 
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shown.  ^  A  guaranty  cannot  be  declared  upon  as  an  absolute  prom- 
ise to  pay,'  nor  can  a  guarantor  be  declared  against  as  an  indorser,' 

Money  Paid.  —  In  Cottrell  v,  Conklin,  ington  v.  Denton  First  Nat.  Bank,  64 

4  Duer  (N.  Y.)  45,  it  was  held  that  it  Tex.  4. 

was  improper  to  declare  against  a  Kotioe  of  Acoeptanoo.  —  In  an  action 
guarantor  in  a  complaint  alleging  that  against  the  guarantor,  a  general  aver- 
the  plaintiff  had  paid,  laid  out,  etc.,  ment  of  notice  of  acceptance  by  plain- 
money  for  the  defendant.  tiff  of  the  defendant's  offer  to  guaran- 

"  Should  tiie  Maker  Fail."  ~  Where  a  tee    is    sufBcient,    and    the    question 

person   indorsing    a    promissory   note  whether  it   is  reasonable   in  point  of 

holds  himself    liable  to  the  indorsee  time,  under  all  the   circumsiancea  of 

**  should   the    niaker  fail,"   this  is  a  the  case,  is  one   of    evidence,  which 


different  contract  from  a  general  in- 
dorsement, and  must  be  specifically 
declared  on.  The  word  *'  fail "  in 
such  indorsement  is  of  larger  import 


should  be  left  to  the  jury  under  proper 
instructions  from  the  court.     Central 
Sav.  Bank  v.  Shine,  48  Mo.  456. 
AUegatione  Held  Sufficient.  —  An  alle- 


than  '*  refuse."     Davis  v.  Campbell,  3  gation  that  defendant,  by  writing  his 

Stew.  (Ala.)  319.  name  on  the  back  of  the  note,  became 

Aotion  in  Justioe    Court.  —  Evidence  a  guarantor  for  the  payment  of  the 

that  the  defendant,  in  an  action  before  same,  and  that  upon  the  strength  of 

a  justice  of  the  peace  on  a  promissory  such  guaranty  B.  received  the  said  note 

note,  guaranteed  the  payment  of  such  for  value,  is  a  sufi5cient  statement  that 

note,  is  admissible  under  a  notice  that  defendant    guaranteed    its    payment, 

the  plaintiff  claimed  of  the  defendant  Wallace  v.  Lark,  12  S.  Car.  576. 

•*  on  a  promissory  note."     Francis  v.  2.  Sage   v.  Wilcox,   6  Conn.  93,   in 

Bentley,  50  Iowa  59.  which  case  there  was  an  indorsement 

1.  Alabama,  —  Nesbit  v.  Bradford,  6  on  the  note  guaranteeing  its  payment 

Ala.  746.  one  year  from  its  date,  and  it  was  held 

C^ntiecHcut, — Castle   v.   Candee,   16  that  it  could  not  be  declared  upon  as  an 

Conn.  223.  absolute  promise  to  pay  the  amount  of 

Georgia.  —  Fidelity,  etc.,  Co.  v.  Van  the  note  at  the  end  of  the  year,  as  the 

Dyke.  99  Ga.  542.  defendant's  liability  depended  on  the 

Missouri.  —  Central    Sav.    Bank    v.  diligence  of  the  plaintiff. 

Shine,  48  Mo.  456.  8.  Newell     v.     Williams,    5     Sneed 

New  York.  —  Hier  v.  Staples,  51  N.  (Tenn.)    208;     Cottrell    v.    Conklin,   4 

Y.  136.  Duer  (N.    Y.)  45,   wherein   the  court 

South  Carolina,  —  Wallace  v.   Lark,  said:     "  Notwithstanding  a  partial  re- 

12  S.  Car.  576.  semblance,  the  differences  between  a 

Texas.  —  Washington  v.  Denton  First  contract  of  guaranty  and  a  contract  of 

Nat.  Bank,  64  Tex.  4.  Indorsement  are  so  wide  and  essential. 

Guaranty  by  Married  Woman.  —  In  an  that  it  is  impossible  to  say  that  the 

action  against  a  married  woman  exe-  allegation  of  the  one  contract  as  the 

cuting  a  note  as  a  guarantor,  it  is  not  cause  of  action  is  sustained  by  proof 

necessary   to  allege  that  the  contract  of  the  existence  of  the  other.     In  such 

was  executed  in  her  business  and  for  a  case,  the  variance  from  the  allegation 

the  benefit  of  her  separate  estate,  nor  is,  in  the  words  of  the  code,  not  '  in 

to  ask  judgment  charging  her  separate  some  particular  or  particulars  only,  but 

estate,    but    the    complaint    may    be  in     its    entire     scope    and    meaning ' 

framed  as  if  the  defendant  was  ^  feme  (Code,   §    171);    and    the    judge   may 

sole.     Hier  v.  Staples,  51  N.  Y.  136.  properly  dismiss  the  complaint  on  the 

"Guarantee"     for     "Guaranteed." —  ground  of  *  the  failure  of  the  proof 

Where  it  was  alleged  that  the  defend-  necessary  to  sustain  the  action."     But 

ant  guaranteed  the  payment  of  the  in-  see  Holmes  v.  Preston,  71  Miss.  541, 

strument    sued    on    in    these    words,  where  the  defendant  failed   to  make 

*'  Payment  guarantee,"  and  the  note  objection.  . 

offered     in     evidence     had     indorsed  Indorsement  in  Blank.  —  In  Newell  v, 

thereon,  over  the   defendant's   name,  Williams,  5  Sneed  (Tenn.)  208,  it  was 

the  words  **  Payment  guaranteed,"  it  held  that  an  instrument   indorsed   in 

was  held  that  the  variance  between  the  blank,  with  a  promise  superadded  to 

indorsement  pleaded  and  that  produced  pay   the  amount  thereof  uncondition- 

in  evidence   was    immaterial.     Wash-  ally,  was  not  admissible  undef  a  com- 
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nor  as  principal  debtor.  * 

Surety.  — 'In  an  action  against  a  surety,  a  special  declaration  on 
his  contract  as  surety  is  necessary,*  and  the  allegations  should  be 
sufficient  to  show  a  liability  as  surety.' 

13.  Stipulation  in  Hote  for  Attorney't  Feet— ^7.  Recovery  in 
Action  on  Note.  —  Where  a  note  provides  for  the  payment  of 
attorney's  fees  which  may  be  incurred  in  the  collection  thereof, 
such  fees  may  be  recovered  in  an  action  on  the  note  by  a  person 
entitled  to  sue  for  the  debt,  and  the  attorney  is  not  a  necessary 

plaint    alleging    that    the    defendant  516;  Schwarzansky  z/.  Averill,  7  Daly 

indorsed  in  blank.  (N.  Y.)  254;    Frazier  v.  Robertson,  39 

1.  Lyon  V.  Chamberlain,  41  Mich.  119.  Tex.  513. 

2.  See  in  general  article  Principal        Joint  and  SeTeral  Kate.  —  It  is  proper 
AND  Surety.  to  declare  upon   a  joint  and  several 

Butler  V.    Rawson,  i   Den.   (N.  Y.)  note  signed  by  the  defendant  as  surety 

105,  in  which  case  it  was  said:     "  The  for  an  individual  or  a  copartnership, 

rule  is  nearly  or  quite  universal  that  as  the  note  of  the  defendant,  in  a  seve- 

there   can   be   no   recovety  against  a  ral  action  against  him,  without  setting 

surety,  where  his  character  appears  on  out  the  joint  contract  also,  and  without 

the  face  of  the  instrument,  without  de-  taking  notice  of  the  suretyship,  or  the 

daring  specially  on  the  contract.     It  is  copartnership  between  the  principals, 

said  that  an  action  against  the  makers  Biddeford  First  Nat.  Bank  v.  McKen- 

of  a  promissory   note,    which  one  of  ney,  67  Me.  272.     Compare  Frazier  r. 

them  has  signed  as  a  surety  for  the  Robertson,  39  Tex.  513. 

other,  forms  an  exception  to  the  rule,  "Signed  ai  Surety."  —  Where  a  peti- 

and  thai  in   such  a  case   the  plaintiff  tion   alleges   that  A   made,  executed, 

may   recover  on    the   money    counts,  and  delivered  the  note  in  suit  to  B,  and 

But    there    is    a    case    in    point    the  that  B  signed  it  as  surety,  it  was  held 

other     way      (Wells     v.     Girling,     8  that  the  making  of  the  note  by  B  as 

Taunt.  737,  4  E.  C.  L.  264).     This  de-  surety  was  sufficiently  alleged.     Fra- 

cision  stands  upon  principle.     In  the  zier  v.  Robertson,  39  Tex.   513.     And 

common   case  of  a  suit    against    the  see  Ewing  r.  Logan,  40  Ind.  342. 

makers  of  a  promissory  note,  the  in-  Xaker  Kot  to  Be  Liable.  —  Evidence 

strument   may   be   given   in   evidence  that  the  defendant  became  surety  for 

under  the  money  counts,  for  the  reason  the  maker  of  a  note,  by  indorsing  his 

that  the  note  is  evidence  of  money  lent  name  thereon,  is  admissible  in  an  ac- 

to  or  had  and  received  by  the  makers  tion  against  the  payee  of  a  note,  under 

to  the  plaintiff's  use.     But  when  one  allegations  that  the  defendant  agreed 

of  them  signs  as  a  surety  for  the  other,  to  pay  such  note,  and  that  the  maker 

and  that  fact  appears  on  the  face  of  the  should   not  be   liable.     McPhillips   v, 

instrument,  the  note  furnishes  no  evi-  Jones,  73  Hun  (N.  Y.)  516. 

dence   that  he  received  the  whole  or  To  Obtain  Credit  for  Maker.  —  An  alle- 

any    part    of    the   consideration.     In-  gation  in  a  complaint,  that  the  indorse- 

deed,  it  proves  the  contrary,  for  the  ment  was  made  **  for  the  purpose  of 

principal   debtor  must  have   received  obtaining  credit "  for  the  maker,  with 

the  whole  consideration."  the  payee,  is  a  sufficient  allegation  of 

Compare  Bradford  v,  Corey,  5  Barb,  intention  on  the  part  of  the  indorser  to 

(N.  Y.)  461,  where  it  was  held  that  one  become  a  surety  for  the  maker  of  the 

of  several   indorsers  who  added    the  note.     Schwarzansky  t/.  A verill,  7  Daly 

word  **  surety  "  to  his  name  might  be  (N.  Y.)  254. 

sued  on  the  common  counts,  without  a  "  Seonri^"  Equivalent  to  "Surety."  — 

special  declaration  on  the  contract  of  An  allegation  in  a  complaint  on  a  note 

suretyship.  which  is  made  an  exhibit  and  is  signed 

8.  Montgomery   v,   Sayre,   100    Cal.  by  a  company  and  two  persons,  that 

182;  Ewing  V.  Logan,  40  Ind.  342;  Al-  the  latter  two  signed  the  note  as  "  se- 

bany  Furniture  Co.  v.  Merchants'  Nat.  curity,"   will   be   construed   to    mean 

Bank  17  Ind.  App.  94;  Biddeford  First  that  they  signed  as"  surety."     Albany 

Nat.  Bank  v.  McKenney,  67  Me.  272;  Furniture  Co.  v.  Merchants'  Nat.  Bank, 

McPhillips  V,  Jones,  73  Hun  (N.  Y.)  17  Ind.  App.  94. 
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party  plaintiff,  although  the  fees  have  not  been  paid.  ^  If  the 
defendant  is  not  liable  for  the  amount  of  attorney's  fee  this  will  not 
make  the  complaint  bad  on  demurrer,  but  it  will  be  good  for  the 
balance  of  the  note.* 

Separate  Goiuits.  —  An  agreement  to  pay  an  attorney's  fee  being  a 
part  of  the  contract,  it  is  not  necessary  to  state  it  in  a  separate 
count  or  paragraph  as  a  separate  cause  of  action.* 

b.  Allegation  of  Stipulation.  —  In  an  action  on  a  note 

1.  Johnson  v,  Crossland,  34  Ind.  334.  in  the  same  instrument,  the  question 
Stipnlatioii    for   Fee   Dependent   upon  might  arise  as  to  whether  the  judg- 

Legal   Prooeedings.  —  Where  the  attor-  ment  in  the  first  suit  would  be  a  bar  to 

ney's    fee    is    conditioned    upon    the  an  action  on  the  omitted  stipulations, 

necessity  of  instituting  suit  upon  the  but  this  would  not  affect  the  sufficiency 

note,  such  fee  is  not  due  until  the  suit  of  the  pleading  upon  the  stipulations 

is  instituted,  and  cannot,  therefore,  be  upon    which     the     suit     is     brought, 

alleged  to  be  due  when  the  complaint  Brooks  v.  Ancell,  51  Mo.  178.     See  also 

is  prepared.     Smiley  v.  Meir,  47  Ind.  Stingley    v.    Lafayette     Second    Nat. 

562.  Bank,  42  Ind.  580. 

In  an  action  upon  a  note  for  ten  per  8.  Mathews  v.  Norman,  42  Ind.  176. 

cent,  attorney's  fee  if  the  note  is  col-  In  Suit  on  Kote  or  by  Separate  Suit.  — 

lected  by  an  attorney  or  by  process  of  Under  a  stipulation  in  a  note  that  the 

law,  the  action  itself  proves  both  con-  fee  may  be  "  recovered  as  a  part  of  this 

ditions  have  happened.     North  Alchi-  note  or  by  separate  suit,"  it  devolves 

son  Bank  v.  Gay,   114  Mo.  203.     See  upon  the  plaintiff  to  declare  specially 

also  Carr  v.   King,   2  Tex.  App.  Civ.  for  this  item  if  he  desires  to  recover  it 

Cas.,  §  557;    Hefley  v.  Milam  County  in  the  principal  suit.     He  should  by 

Bank,  (Tex.  Civ.  App.    1897)  39  S.  W.  clear  averments  advise  the  defendant 

Kep.  325,  wherein  an  amendment  was  of  what  he  has  to  meet  in  this  respect, 

allowed   alleging   that  the    note    had  since,  as  he  might  sue  separately,  it 

been  placed  in  the  hands  of  an  attor-  will  be  presumed  in  the  absence  of  such 

ney  for  collection,  with  a  demand  of  averment  that  be  so  intended,  upon  the 

five  per  cent,  as  collection  fees,  and  it  familiar  principle  that  the  pleading  is 

was  held  to  be  no  matter  of  objection  always    to    be    taken    most    strongly 

that  a  judgment  by  default  was  ren-  against  the  pleader.     Wolff  v.  Dorsey, 

dered  without  service  of  the  amended  38  111.  App.  304.     See  also  Nickerson 

petition,    because,    while   the  original  v.  Sheldon,  33  111.  372. 

petition  did  not  in   terms  declare  that  Under  a  General  Stipulation  for  such 

the  note  was  placed  in  the  hands  of  an  fees,  it  is  held  in  Indiana  that  the  stipu- 

attorney  for  collection,  it  alleged  that  lation  for  attorney's  fees  must  be  in- 

the  defendant  had  become  liable  for  the  eluded  in  the  action  on  the  note,  and 

attorney's  fee  stipulated  in  the  note  as  that  such  fee  cannot  be  sued  for  in  a 

set  out,  and  the  fact  that  such  suit  was  separate  action  after  a  judgment  has 

brought  upon  the  note  being  one  of  the  been  taken  on  the  note  for  the  amount 

contingencies  on   which    the   liability  of  the  debt.     Smiley  v.  Meir,  47  Ind. 

rested,  the  court  would  know  from  the  562;    Indianapolis  First  Nat,  Bank  v. 

record  before  it  that  suit  was  brought.  Indianapolis  Piano  Mfg.  Co.,  45  Ind.  5. 

An  action  on  a  note  after  its  matur-  See  also    Brooks    v,   Ancell,    51    Mo. 

ity  proves  the  condition  on  which  the  178. 

makers   became  liable  for  the    attor-  Goonts  Considered  Together.  —  If  a  suit 

ney's  fee  stipulated  therein,  and  it  is  is  brought  upon  a   note  containing  a 

not  necessary  to  allege  the  necessity  of  stipulation  for  attorney's  fees  and  costs, 

resorting  to  process  of  law.     Dignow-  and  one  count  sets  out  such  stipulation 

ity  V.  Staackie,  (Tex.  Civ.  App.   1894)  but  the  other  fails  to  do  so,  the  court 

25  S.  W.  Rep.  824.  will  consider  the  two  counts  as  one,  or 

2.  Taylor  v,  Hearn,  131  Ind.  539.  one  as  the  continuation  of  the  other, 
Gonvenely  it  is  held  that  a  party  need  and  there  will  be  no  variance  between 

not  sue  upon  all  the  stipulations  of  a  the  note  sued  on  and  the  count  omit- 

contract.     If  he  sues   upon  one    and  ting  the  stipulation.     Brooks  e^.  Ancell, 

neglects  to  sue  upon  others  contained  51  Mo.  178. 

558  Volume  XIV. 


SMimtioii         NEGOTIABLE  INSTRUMENTS,     and  OompUint. 

containing  a  stipulation  for  the  payment  of  attorney's  fees,  such 
stipulation  must  be  alleged  in  order  to  entitle  the  plaintiif  to 
recover  upon  it.* 

Ooitral  AUagfttion  of  BamagM.  —  Where  the  note  provides  for  the 
payment  of  attorney's  fees  it  is  enough  to  allege  the  breach  of 
the  contract  and  to  state  the  damages  generally,  for  where  dam- 
ages are  expressly  provided  for  in  a  contract  they  need  not  be 
laid  as  special  damages.* 

14.  Antioipatmg  Defense.  —  The  legitimate  function  of  the  plain- 
tiff's declaration,  statement,  or  complaint  is  to  set  up  his  cause  of 
action,  and  it  is  not  within  the  province  of  such  a  pleading  to 
anticipate  the  defendant's  answer  thereto.' 

1.  Mathews  v,  Norman,  42  Ind.  176;  such  an  allegation  the  judgment  was 
Wolff  V,  Dorsey,  38  111.  App.  304;  Mad-  reformed  by  striking  out  the  attorney's 
dox  V,  Craig«  80  Tex.  600;  Lay  v.  Card-  fee,  and  as  reformed  it  was  affirmed, 
well,  (Tex.  Civ.  App.  1896)  33  S.  W.  Suit  by  Bamnums.  —  In  Georgia  it  is 
Rep.  596,  holding  that  if  a  note  stipu-  held  that  where  a  copy  of  the  note  is 
lates  for  the  payment  of  an  attorney's  attached  to  the  summons  in  the  county 
fee,  if  placed  in  the  hands  of  an  attor-  court,  no  claim  for  fees  stipulated  in 
ney  for  collection,  there  must  be  an  the  note  need  be  expressly  set  out  in 
averment  that  the  note  was  placed  in  the  summons;  that  suit  by  summons 
the  hands  of  an  attorney  in  order  to  is  rather  by  way  of  hint  or  suggestion 
sustain  a  judgment  for  attorney's  fees,  than  by  way  of  full  and  explicit  decla- 
HotM  to  Mature  at  Eleotioii.  —  Where  ration,  and  that  the  debtor  having 
each  of  several  notes  stipulated  for  a  promised  to  pay  counsel  fees  in  case  of 
certain  attorney's  fee,  if  placed  in  the  suit  could  not  be  surprised  after  being 
hands  of  an  attorney  for  collection  or  refreshed  with  service  of  a  copy  of  his 
sued  on,  and  that  upon  a  failure  to  pay  note  containing  the  promise.  Kleck- 
according  to  its  terms  they  should  ma-  ley  v.  Leyden,  63  Ga.  216. 
ture  at  the  election  of  the  holder,  and  S.  Harvey  v,  Baldwin,  124  Ind.  59; 
the  petition  charged  that  one  of  the  Stames  v.  Schofield,  5  Ind.  App.  4; 
notes  fell  due  according  to  its  face  and  Roberts  v.  Comer,  41  Ind.  475;  Smiley 
that  the  defendant  failed  to  pay  the  v.  Meir,  47  Ind.  559. 
same,  and  that  the  plaintiff  elected  that  8.  Latta  v.  Miller,  Z09  Ind.  306; 
the  other  two  should  mature,  and  that  Miller  v.  Griswold,  40  Ind.  209;  Zink 
payment  of  the  entire  debt  had  been  v.  Dick,  i  Ind.  App.  269;  Bringham  v, 
demanded  and  refused,  and  that  the  Leighty,  61  Ind.  524;  Cox  v.  Plough, 
notes  had  been  placed  in  the  hands  of  69  ind.  313;  Smith  v.  Whitaker,  23  111. 
attorneys  for  collection,  it  was  held  367;  Miller  v.  Wilson,  146  111.  523; 
that  the  objection  that  the  plaintiff  was  Cooper  v.  Poston,  i  Duv.  (Ky.)  92; 
not  entitled  to  judgment  for  the  attor-  Ware  v,  Webb,  3a  Me.  41;  Toms  v, 
neys'  fees  on  the  second  and  third  Fite,  93  N.  Car.  274;  Carpenter  v,  Mc- 
notes  because  the  petition  did  not  in  Clure,  40  Vt.  108;  Gittings  v,  Loper, 
express  terms  allege  that  the  plaintiff  84  Fed.  Rep.  103. 
notified  the  defendant  that  he  had  Hon-negoUaUlity  Where  Made.  —  If  an 
elected  to  regard  said  two  notes  as  due  instrument  is  negotiable  where  the 
was  without  merit.  Graham  v.  Miller,  action  is  brought  the  declaration  need 
(Tex.  Civ.  App.  1894)  24  S.  W.  Rep.  not  show  its  negotiability  when  it  was 
1 107.  executed  in  order  to  show  the  plain- 
Judgment  Seformed.  —  In  Lay  v,  tiff's  right  to  sue  in  his  own  name,  as 
€ardwell,  (Tex.  Civ.  App.  1896)  33  S.  this  is  a  matter  of  defense  to  be 
W.  Rep.  596,  it  was  held  necessary  to  pleaded.  Hakes  v.  National  State 
allege  that  the  note  in  suit  had  been  Bank,  164  111.  273. 
placed  in  the  hands  of  an  attorney  for  Action  by  Payee  —  AUegatlon  ai  to 
collection  in  order  to  recover  attorney's  Traaifer.  —  In  a  suit  upon  a  promissory 
fees  under  a  stipulation  in  the  note  note  by  a  payee  against  the  maker  it  is 
providing  for  the  payment  thereof  upon  not  necessary  for  the  plaintiff  to  allege 
that  contingency,  and  in  the  absence  of  that  he  has  not  transferred  it.     He  is 
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Effect  of  ATerment.  —  If  a  matter  of  defense  is  alleged  it  may  be 
regarded  as  surplusage,  unless  by  attempting  to  avoid  the  defense 
the  plaintiff  states  facts  which  are  not  sufficient  for  the  purpose, 
because  if  such  defense  is  not  effectively  avoided  it  will  constitute 
a  complete  bar.* 

Bona  lide  Holder.  —  When  an  indorsee  brings  an   action    on   a 

negotiable  instrument  he  need  not  allege  that  he  is  a  holder  of 
such  instrument  for  value,  without  notice,  and  that  he  took  it 
before  maturity.* 

presumed   to  remain  the  holder  and  HegatlTing  the  Tailnre  of  Conaidera- 

owner  of  the  paper  until  the  contrary  tion. —  In  an  action  on  the  note  for  the 

is  made   to  appear.     Wilkins  v.  Mc-  purchase  price  of    land   the    plaintiff 

Guire,  2  App.  Cas.  (D.  C.)  448.  need  not  allege  good  title  in  the  land 

Statute  of  Fraud.  —  In  declaring  on  a  or  a  tender  of  a  deed  to  the  defendant, 

contract  within  the  statute  of  frauds  it  Toms  v.  Fite,  93  N.  Car.  274.     See  also 

is  not  necessary   that  the    complaint  Bringham  v.  Leighty,  61  Ind.  524;  Cox 

should  show  a  compliance   with    the  v.  Plough,  69  Ind.  313. 

requisitions  of  the  statute.     Rigby  v.  1.  Latta  v.  Miller.  109  Ind.  306. 

Norwood,    34    La.    129.      See    article  In  an  action  by  the  assignee  against 

Frauds,  Statute  of,  vol.  9,  p.  700.  the  maker  of  a  note  which  stipulated 

Statute  of  limltatione.  —  An  allega-  that  it  was  given   for    the    purchase 

tion  that  the  cause    of    action  arose  money  of  certain  real  estate,  and  that 

within  six  years  is  held  to  be  unneces-  "  if  title  defective  note  void,"  the  com- 

sary  because  the  statute  of  limitations  plaint  need  not  allege  that  the  title  to 

does  not  of  its  own  force  cut  off  claims  the  land   was  not  defective   as  to  the 

unless  presented  to  the  court  as  a  de-  assignor  of  the  note,  as  this  is  a  matter 

fense.     Ware  ^^  Webb,  32  Me.  41;  Car-  of  defense,  and  if  alleged  will  be  disVe- 

penter  v.  McClure,  40  Vt.  108.  garded   as  surplusage.     Bringham   v. 

If  suit  may  be  brought  pn  a  wit-  Leighty,  61  Ind.  524. 
nessed  note  within  fourteen  years,  but  Effect  upon  Sight  to  Open  and  Cloee.  — 
the  plaintiff-  is  required  to  declare  spe-  An  averment  in  a  complaint  that  the 
cially  thereon,  a  declaration  is  good  plaintiff  indorsed  the  bill  before  ma- 
which  counts  specially  upon  such  a  turity,  "by  procurement  of  the  defend- 
note,  although  it  does  not  allege  it  to  ants,"  was  held  to  be  an  averment  in 
be  witnessed,  and  if  the  defendant  anticipation  of  a  defense  and  no  part 
pleads  the  ordinary  statute  of  limita-  of  the  plaintiff's  original  case,  and  that 
tions  of  six  years  the  plaintiff  may  where  the  defendant's  answer  is  alto- 
reply  that  the  note  was  witnessed,  gether  in  confession  and  avoidance 
Carpenter  v.  McClure,  38  Vt.  375,  40  such  an  averment  could  not  confer 
Vt.  108.  upon  the  plaintiff  a  right  to  open  and 

New  Promise,  —  See  article  Limit  A-  close    the    argument.     List   v.   Korte- 

TIONS,  vol.  13,  p.  176.  peter,  26  Ind.  27. 

Title  —  Payee  and  Payor  of  Same  Kame.  2.  Alabama,  —  Slaughter     v.     Mont- 

—  Where   the   payee  and  maker  of  a  gomery  First  Nat.  Bank,  109  Ala.  158. 

note  are  of  the  same  name,  it  is  not  Indiana.  —  Miller     v.    Griswold,    40 

necessary  for  the  plaintiff  to  aver  that  Ind.  209.     Compare    Kimble   v,  'Chris- 

the  defendant  and  the  payee  are  differ-  tie,  55  Ind.  140. 

ent   persons.     This   averment  is    dis-  Missouri.  —  Clark   v,    Schneider,   17 

pensed    with,    not    because    the    law  Mo.  295;    Rubelman  v.  McNichol.   13 

presumes  that  i^Qt  prima  facie ^  but  be-  Mo.  App.  584. 

cause  the  plaintiff's  cause  of  action  is  Ohio,  —  Engeld  f.  Canfield,  I  Cleve. 

founded  not  upon  that  fact  but  upon  L.  Rep.  (Ohio)   196,  4  Ohio  Dec.  (Re- 

the  fact  that   the  defendant  executed  print)  274. 

the   note,  and,  as  a  general  rule,  the  Texas,  —  Smith     v.     Traders'     Nat. 

plaintiff  is  required  only  to  state  facts  Bank,   74  Tex.  545.     And  see  Knight 

which  constitute  prima  facie  the  cause  v.  Holloman,  6  Tex.  153,  the  hcadnote 

of  action,  and  need  not  anticipate  mat-  in  this  case  seems  to  be  erroneous, 

ters  of  defense.     Cooper  v,  Poston,  i  Contra  under  Pennsylvania  Statute,— 

Duv.  (Ky.)  92.  Gere  v.  Unger,  125  Pa.  St  644;    New- 
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16.  Common  and  Special  Counts  —  a.  Use  of  Common  Counts 
Generally.  —  It  is  not  necessary  to  declare  specially  on  a  bill 
or  note ;  suit  may  be  based  upon  the  original  consideration ;  * 
and  it  is  a  general  rule,  uniformly  established,  that  the  action 
may  be  upon  the  common  counts  in  assumpsit,  and  the  bill  or 
note  is  admissible  in  evidence  to  sustain  the  same.* 

bold    V.    Pennock,    154    Pa.    Su    591;  -Wilson,     43      Miss.     335;      Hilligoss 

Waverly  First  Nat.  Bank  v,  Furman,  4  v.  Bond,  4  Blackf.  (Ind.)  186;    Hanna 

Pa.  Super.  Ct.  Rep.  415;  Louchheim  v.  v.  Pcgg,  i  Blackf.  (Ind.)  181. 

Maguire,  6  Pa.  Super.  Ct.   Rep.  635;  2.  Alabama.  —  Kirkpatrick  v,   Beth- 

Kahn   v.    Maguire,   6   Pa.   Super.   Ct.  any,  i  Ala.  201 ;   Catlin  v.  Gilders,  3 

Rep.  63g;    Press  Co.  v.  City  Bank,  58  Ala.  536;    HG4>per  v.  Eiland,  21  Ala* 

Fed.    Rep.    321,   showing  changes    in  714;  Espalla  v.  Wilson,  86  Ala.  487. 

Pennsylvania  statute.  Conructicut.  —  Eagle  Bank  v.  Smith, 

In  Beplioation,  Kot  in  Gomplaist.  —  It  5  Conn.   71;    East-Haddam    Bank  v, 

was  held  in  Slaughter  v.  Montgomery  Shailor,  20  Conn.  18;    Farmers*,  etc.. 

First  Nat.    Bank,    109  Ala.    158,   that  Bank  v.  Payne,  25  Conn.  447;  Dean  v, 

when  the  defendant  alleges  notice,  the  Mann,  28  Conn.  355. 

plaintiff  should  set  up  vv ant  of  notice  Illinois,  —  People   v.  Pearson,  2  111. 

in  his  replication  "  and  not  in  the  com-  458,  473;    Boyle  v.  Carter,  24  111.  49; 

plaint."  Johnson  v.  Stark  County,  24  111.  75;  Jac- 

£ffeot  of  Kot  Alleging  Bona  Fide  Hold-  quin  v.  Warren,  40  111.  459;  Sturges  v, 

ing.  —  If  the  plaintiff  does  not  allege  Chicago  Fourth  Nat.  Bank,  75  111.  595; 

in  his  declaration  that  he  is  a  bona  fide  Mercer    County    v.    Hubbard,   45   111. 

holder  without  notice  and  before  ma-  142;  Wilson  v.  King,  83  111.  232. 

turity     the   defendant    can    introduce  Indiana,  —  Hanna  v.  Pegg,  i  Blackf. 

evidence  showing  the  existence  of  no-  (Ind.)  180. 

tice.  Commercial    Bank   v.    Burgwyn,  Iowa.  —  Galloway  v.  Trout,  2  Greene 

no  N.  Car.  267;  or  that  the  plaintiff  flowa)    596;    King    v.     Wall,  i    Morr. 

purchased  after  maturity  without  mak-  (Iowa)  189. 

ing    such    allegations  in   his  answer,  Maine.  —  Fairbanks    v,   Stanley,    18 

Coburne  v,  Poe,  40  Tex.  410.  Me.  296;  Sturtevant  v.  Randall,  53  Me. 

Petition  Showing  Want  of  Bona  Fidet.  149. 

—  Where  the  petition  in  an  action  on  a  Maryland.  — Beck  v.   Thompson,  4 

bill  of  exchange  discloses  facts  from  Har.  «  T.(Md.)  537;  Coursey  ».  Baker, 

which  it  may  be  inferred  that  the  plain-  7  Har.  &  J.  (Md.)  28;  Hopkins  v.  Kent, 

tiff  was  not  a  holder  for  value,  the  de-  17   Md.   113;    McCann  v.   Preston,  79 

fendant   is   entitled   to   the   benefit  of  Md.  231. 

such  admissions  in  the  petition,  to  sus-  Massachusetts,  —  Gibbs  v.   Bryant,  I 

tain  his  answer  against  a  general  de-  Pick.    (Mass.)    118;    Wild    v.    Fisher, 

murrer.     Gebhart    v.  Sorrels.   9  Ohio  4  Pick.  (Mass.)  421 ;  Cole  z'.  Cushing,  8 

St.  461.  Pick.  (Mass.)  48;  Ellsworth  v.  Brewer, 

Secovery  of  Money  Paid  by  Drawee  to  zi  Pick.  (Mass.)  319;  Payson  v.  Whit- 
Indorsee. —  In  an  action  by  the  drawees  comb,  15  Pick.  (Mass.)  212;  Townsend 
to  recover  back  from  the  indorsees  of  v.  Derby,  3  Met.  (Mass.)  364;  Osgood 
the  payee  of  a  draft,  to  whom  they  had  v.  Pearsons,  4  Gray  (Mass.)  455; 
paid  it,  though  the  plaintiff  might  Barker  v.  Parker,  10  Gray  (Mass.)  339; 
state  facts  sufficient  to  justify  a  recov-  Lincoln  v.  Butler,  14  Gray  (Mass.)  129. 
ery  from  the  drawer  or  the  payee,  it  Michigan.  —  Hoard  v.  Little,  7  Mich, 
must  also  be  alleged  that  the  defend-  470;  Port  Huron,  etc.,  R.  Co.  v.  Pot- 
ant  indorsee  received  the  note  before  ter,  55  Mich.  627;  Rickey  v.  Morrison, 
maturity  without  paying  value  for  it  69  Mich.  139;  Roberts  v.  Hawkins,  70 
or  with  notice  of  the  fact  upon  which  Mich.  566;  Conrad  Seipp  Brewing  Co. 
the  plaintiff's  right  to  recover  depends,  v.  McKittrick,  86  Mich.  191. 
Iselin  V.  Chemical  Nat.  Bank,  6  N.  Y.  Mississippi.  —  Hughes  v.  Grand  Gulf 
App.  Div.  532.  Bank,  2  S'med.  &  M.  (Miss.)  115. 

1.  Stevenson  v.  Dunn,  3  Misc.  Rep.  New     Hampshire.  —  Ruchworth     v. 

(N.  Y.  City  Ct.)  554:    Jagger  Iron  Co.  Moore,  36  N.  H.  188. 

V.    Walker,    76    N.    Y.    524;    Child   v.  New  Jersey.  —  New     Jersey     Mfg., 

Moore,   6   N.    H.    33;    Humphreys  v.  etc.,  Co.  v.  Myer,  12  N.  J.  L.  141. 
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Vndsr  SUtutM  B^qniring  Copies.  —  The  use  of  the  common  counts  is 
especially  appropriate  under  statutes  which  require  copies  of 
instruments  sued  on  to  be  attached  to  the  pleading,  and  having 
for  their  purpose  the  simplifying  of  pleadings  by  avoiding  the 
necessity  of  special  counts,  giving  the  defendant  the  same  informa- 
tion in  a  less  technical  way.^ 

New  York.  —  Cayuga  County  Bank  inadmissible  under  the  money  counts. 

V,  Warden,  6  N.  Y.  27 ;  Black  v,  Caflfe,  Fant  v.  Gadberry,  5  Rich.  L.  (S.  Car.)  10. 

7  N.  Y.  281;  Cruger  v.  Armstrong,  3  Ezprsss  Promise.  —  Where  a  declara- 

Johns.  Cas.  (N.  Y.)  6;    Brown  v.  Wil-  tion    in    assumpsit    on    the    common 

liams,  4  Wend.  (N.  Y.)  360;  Hinsdale  counts    does    not    allege    an    express 

V.  Orange  Bank,  6  Wend.  (N.  Y.)  378;  promise,  or,  in  other  words,  omits  to 

Porter  v.  Cumings,  7  Wend.  (N.  Y.)  state  what  the  law  implies,  the  objec- 

172;    Halleran  v.  Field,  23  Wend.  (N.  tion    must    be   raised   b^   special   de- 

Y.)  30;    Stevenson   v.  Dunn,  3  Misc.  murrer  and  the  defect  is  cured  after 

Rep.  (N.  Y.  City  Ct.)  554.  judgment.     Hoard   v.   Little,  7   Mich. 

Ohio,  —  Colville  v,  Gilbert,  10  West.  470. 

L.  J.  (Ohio)  324,  I  Ohio  Dec.  (Reprint)  A  Chsok  may  be  offered  in  evidence 

526.  under    the    money    counts.     Blair    v. 

Wisconsin.  —  Dart    v.    Sherwood,   7  Wilson,  28  Gratt.  (Va.)  165 ;    Kelley  v. 

Wis.  523.  Brown,  5  Gray  (Mass.)  108;   Gushing 

United  States.  —  Page  v.  Alexandria  v.  Gore,  15  Mass.  69;  Turnbull  v.  Os- 

Bank,  7  Wheat.  (U.  S.)35;  U.  S.  Bank  borne,   12  Abb.   Pr.   N.  S.  (Brooklyn 

V.  Moss,  6  How.  (U.  S.)  37;    Hopkins  Cily  Ct.)  200;    Howes  v.  Austin,  35  111* 

V.   Orr,    124  U.   S.   510;    Benjamin  v.  396. 

Tillman,  2  McLean  (U.  S.)  214.  If  there  is  no  other  evidence  in  the 

England.  —  Smith  v.  Kendall,  6  T.  case,  the  check  is  of  itself  sufficient  to 
R.  123;  Grant  v.  Vaughan,  3  Burr,  entitle  the  plaintiff  to  recover  on  such 
1516;  Carter  v.  Palmer,  12  Mod.  380;  counts,  but  it  is  only  prima  facie  evi- 
Starkey  v.  Cheeseman,  i  Salk.  128;  dence  of  money  lent,  paid  and  ad- 
Story  V.  Atkins,  2  Stra.  725;  Harris  v.  vanced,  or  had  and  received,  and  when 
Huntbach,  i  Burr  373;  Wagstaffe  v.  it  is  proved  that  no  money  had  come 
Boardman,  9  D.  &  R.  248,  22  E.  C.  L.  to  the  hands  of  the  defendant  the  pre- 
388;  Thompson  v,  Morgan,  3  Campb.  sumption  raised  by  the  check  is  re- 
loi.  butted  and  no  recovery  can  be  had  on 

Hote  or  Memorandum  in  Liqnidatioii  of  such  counts.    And  it  is  held  that  if  in 

Former  Debt.  —  At  common  law  when  a  an  action  of  assumpsit  for  goods  sold 

debt  is  liquidated  by  a  note  or  memo-  and  delivered  the  declaration  contains 

randum  in  writing  it  is  held  that  such  only  tbe  common  counts  with  a  bill  of 

note  or  memorandum  is  self  evidence  particulars  and  the  only  count  to  which 

of  money  due,  and  may  be  given  in  evi-  the  evidence  applies  is  that  for  goods 

dence  on  a  count  for  money  had  and  sold   and   delivered,  and  it  is  shown 

received.     Lincoln  v.  Butler,  14  Gray  that  the  goods  were  absolutely  paid  for 

(Mass.)  129.  by  the  check,  the  count  is  extinguished 

Joint    Hote.  —  A  note    made    by  the  and  there  is  no  count  in  the  declaration 

defendant  and  another  is  admissible  upon  which  the  plaintiff  can  recover, 

under  the  money  counts  against  the  Blair  v.  Wilson,  28  Gratt.  (Va.)  165. 

defendant  alone,  where  tbe  nonjoinder  Conditional  Liability. —  Where  a  note 

of  the  other  is  not  pleaded  in  abate-  conditioned  on  a  certain  contingency 

ment.     Williams  v.  Allen,  7  Cow.  (N.  has  become  absolutely  payable,  it  may 

Y.)  316.  be  sued  by  the  payee  under  the  com- 

Ptjrtnership  Hote.  —  A  note  by  a  firm  mon  counts.     Port  Huron,  etc.,  R.  Co. 

executed  by  one  of  the  partners  is  ad-  v.   Potter,   55    Mich.   627;    Payson   v^ 

missible  against  both  partners  under  a  Whitcomb,  15  Pick.  (Mass.)  212. 

count  for  money  lent.     Mack  v.  Spen-  1.  Wilcox   v.   Sweet,  24  Mich.   357; 

cer,  4  Wend.  (N.  Y.)  411.  Hoard  v.  Little,  7  Mich.  471;  Michael  v. 

But  where  the  note  was  declared  on  Tuttle,  37  Mich.  502;  Buhl  v.  Trow- 
as  that  of  the  individual  who  signed  bridge,  42  Mich.  44;  Phelps  v.  Church, 
the  name  thereto  a  note  signed  with  65  Mich.  233;  Cate  ?'.  Patterson,  25 
the  partnership  name  was  held  to  be  Mich.   191;    Steuben  County  Bank  v, 
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The  Gift  of  Thtte  Counti  being  money  due,  a  note  is  recoverable 
under  them  whatever  might  have  been  the  consideration  for  which 
it  was  given.  * 

b.  Extent  of  Rule — Application  to  Other  than  Orig- 
inal Parties — (i)  In  GeneraL  — There  has  been  some  confusion 
upon  the  question  of  the  extent  of  the  rule  permitting  the  use  of 
the  common  counts,*  arising  it  seems  from  the  restriction  of  the 
rule  to  the  original  parties  or  to  cases  where  there  is  some  privity 
of  contract  between  the  plaintiff  and  the  defendant,'  and  a  want 

Stephens,  14  Wend.  (N.  Y.)  243.     See  purchased,  may  be  introduced  iu  evi* 

also    Brower  v.    Rupert,    24   lU.    183;  dence  under  the  money  counts.     Pay- 

Childs  V.  Fischer,  52  111.  206;  Kirkpat-  son  v,  Whitcomb,  15  Pick.  (Mass.)  212; 

rick  V.  Bethany,   i  Ala.  201,   holding  Fairbanks  v,  Stanley,  18  Me.  303. 

that  a  party  may  declare  for  any  cause  CFeneral    IndAbitatvt    AMximpiIti  — 

consistent  with  or  embraced  by  the  in-  Where  a  note  was  given  for  a  principal 

dorsement  on  his  writ,  and  that  if  the  sum  and  interest  payable  half-yearly, 

writ  be   indorsed   with  a  bill  or  note  and  an  action  was  brought  before  the 

the  declaration  may  embrace  the  com-  maturity  of  the  note  for  the  recovery 

mon  counts;   Jacobson  v.  Manning,  2  of  two  half-yearly  instalments  of  in- 

Greene  (Iowa)   585;    Peck  v.  Cheney,  terest,  it  was  held  that  a  count  in  gen« 

4  Wis.  249,  holding  that  the  service  of  eral     indebitatus    assumpsit    without 

a  copy  of  the  note  with  notice  that  it  is  stating  the  nature  of  the  indebtedness 

the  only  cause  of  action  is  equivalent  was  not  proper,  such  indebtedness  not 

to  the  insertion  of  a  special  count.     See  being  money  of  the  plaintififs  received 

ingra^    17.     Pleading    under    Statutory  by  and  in  the  hands  of  the  defendant. 

Regulations — Copies  and  Exhibits.  Brooks  v,  Holland,  21  Conn.  388. 

Under  a  statute  which  provides  that  A  general  count  of  indebitatus  as- 

the  holder  of  a  bill  or  note  may  include  sumpsit  is  proper  where  a  surety  has 

in  suits  against  the  drawers,  makers,  been  obliged  to  pay  for  his  principal, 

and   indorsers  and  acceptors   of  such  Wlrd  v.  Henry,  5  Conn.  595. 

bill  or  note  all  or  any  of  said  parties  to  An    Aooommodation    Indoner,    before 

the  bill  or  note  in  one  action,  instead  maturity,  of  a  negotiable  note  given 

of  suing  them  separately,  and  that  the  to  a  mutual   insurance  company   for 

plaintiff  may  declare  upon  the  money  premiums,  who  has   been  obliged   to 

counts  alone,  and  the  bill  or  note  may  pay  the  amount  thereof  toasubsequent 

be  given  in  evidence  thereunder  where  indorsee,  may  recover  the  amount  so 

a  copy  of  the  bill  or   note  shall   have  paid  of  the    maker,   on   a  count    for 

been  served  with  the  declaration,  such  money  paid;  or,  it  seems,  as  indorsee 

bill  or  note  cannot  be  given  in  evidence  of  the  note.     Barker  v,  Parker,  10  Gray 

under  the  money  counts,  unless  a  copy  (Mass.)  339. 

was  ser\red  with  the  declaration,  but  it  Though  the  PUdntiif  Bid  Vet  in  fact 

is  too  late  to  make  the  objection  for  Intand  to  Sao  upon  the  Koto  when  the 

want  of  proof  of  such  service  after  evi«  suit  was  brought,  if  it  was  due  at  that 

dence  of  the  signature  of  the  parties,  time    it    may   be   received   under  the 

protest,    and    notice   of    nonpayment,  money  count.     Webster  v.  Randall,  19 

Steuben  Countv  Bank  v,  Stephens,  14  Pick.  (Mass.)  13. 

Wend.  (N.  Y.)  243.     See  also  Bradford  8.  Eagle  Bank  v.  Smith,  S  Conn.  71; 

V.  Corey,  5  Barb.  (N.  Y.)  461;  Hallcran  Benjamin  v.  Tillman,  2  McLean  (U.  S.) 

V.  Field,  23  Wend.  (N.  Y.)  38 ;  Prosser  v,  213. 

Luqueer.  4  Hill  (N.  Y.)  420;  Fuller  «/.  8.  Wayman  r.  Bend,  i  Campb.  175; 

Van   Schaick,    18   Wend.   )N.  Y.)  547.  Hanna  v.  Pegg,  i  Blackf.  (Ind.)  180; 

Contra,  Chenango  Bank  v.  Curtiss,  19  Chitty  on  Bills  (13th  Am.  ed.)  579. 

Johns.  (N.  Y.)  326.  Beoovery  by  Asiignoo  on  Contidoratloa 

1.  Smith  V.  Van  Loan,  16  Wend.  (N.  of  Noto.  —  An  assignee  must  recover  on 

V.)  659;    Hughes  V.  Wheeler,  8  Cow.  the  note;  he  cannot  recover  the  value 

(N.  Y.)  77;    Payson    v.  Whitcomb,  15  of  the   thing   for  which  the  note  was 

Pick.  (Mass.)  212;    Child  v.  Moore,  6  given.     Congressional   Tp.  No.    11   t'. 

N.  H.  33.  Weir,  9  Ind.  226;  Bischof  v,  Lucas,  6 

A  note,   although  given   for  goods  Ind.  26. 
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of  such  privity  is  said  to  exist  between  the  indorsee  and  the 
acceptor  of  a  bill,  or  the  indorsee  and  the  maker  of  the  note.* 

1.  Cbitty  on  Bills  (13th  Am.  ed.)  579    any  of  the  money  counts,  as  he  was  not 
[citing  ]ohtiSovi  V,  Collings,  i  East  98;     an  original  party  to  the  bill,  and  there 


Barlow  v.  Bishop,  i  East 432;  Houle  v, 
Baxter,  3  East  177;  Whitwell  v,  Ben- 
nett, 3  B.  &  P.  559];  Eales  v.  Dicker,  i 
M.  &  M.  324,  22  E.  C.  L.  323. 

Indorsee  and  Drawer.  —  So  it  is  said 
that  the  doctrine  does  not  apply  to 
cases  where  there  is  no  privity  between 


was  no  evidence  of  any  value  being 
received  by  the  defendant  from  him." 
This  nisi  prius  csise^  together  with  that 
of  Barlow  v.  Bishop,  i  East  432,  supra, 
are  the  only  authorities  for  another 
statement  of  Mr.  Chitty  (Chiity  on 
Bills,  p.  282),  that  "  it  seems  now  to  be 


the  plaintiff  and  the  defendant,  as  be-  settled  that  the  plaintiff  can  in  no  case 
tween  indorsee  and  drawer.  Beck  v.  recover  under  this  count  unless  the 
Thompson,  4  Har.  &  J.  (Md.)  531,  money  has  actually  been  received  by 
ci/ing  Story  r.  Atkins,  2  Stra.  719.  the  party  sued,  and  for  the  use  of  the 

A  Bill  Payable  to  the  Order  of  the  plaintiff."  But  in  Pierce  v.  Crafts,  12 
Drawer,  in  an  action  by  him  against  Johns.  (N.  Y.)  90,  the  case  of  Waynam 
the  acceptor,  is  good  evidence  under  the  v.  Bend,  i  Campb.  175,  was  considered 
money  counts.  Thompson  v.  Morgan,  as  opposing  the  current  of  English 
3  Campb.  loi.  authority. 

Seview  of  Authorities.  —  In  New  Jer-  In  Grant  v.  Vaughan,  3  Burr.  1516, 
sey  Mfg.,  etc.,  Co.  v.  Myer,  12  N.  J.  L.  which  was  an  action  by  the  bearer  of  a 
141,  Drake,  J.,  adverts  to  the  doctrine  promissory  note  against  the  maker, 
laid  down  by  Chitty  that  "  when  there  Lord  Mansfield  said  that  upon  the 
is  no  privity  between  the  plaintiff  and  count  for  money  had  and  received  the 
the  defendant,  as  between  the  indorsee  case  was  clear  beyond  dispute,  that  it 
and  the  acceptor  of  a  bill,  and  the  in-    was  certainly  money  received  for  the 

use  of  the  original  advancer,  and,  if  so, 
it  is  for  the  use  of  the  person  who  has 
the  note  as  bearer. 

In  Tatlock  v.  Harris,  3  T.  R.  174,  an 
indorser  for  a  valuable  consideration  of 
a  bill  of  exchange  was  held  entitled  to 
recover  on  the  counts  for  money  had 
and  received  against  the  acceptor,  but 


dorsee  and  maker  of  a  note,'"  a  recov- 
ery cannot  be  had  for  money  had  and 
received,  and  to  the  cases  cited  by  him 
as  shown  in  the  last  preceding  note, 
none  of  which  support  that  doctrine. 
In  Johnson  v.  Collings,  i  East  98,  the 
principal  point  was  as  to  the  effect  of  a 
parol  undertaking  to  accept  a  bill  to  be 
drawn  in  the  future,  and  the  court  de-     Lord  Kenyon,  in  delivering  the  opinion 


cided  that  the  indorsee  could  not  re- 
cover under  the  money  counts  upon 
such  an  acceptance.  In  Barlow  v. 
Bishop,  I  East  432,  the  indorsement 
was  irregular  and  transferred  no  in- 
terest in  the  note.  In  Houle  p.  Baxter, 
3  East  177,  the  decision  turned  upon 
other  questions,  but  it  appeared  that 
there  was  no  consideration  for  the  de- 


of  the  court,  said:  '*  In  making  this 
decision  we  do  not  mean  to  infringe  a 
rule  of  law  which  is  very  properly  set- 
tled, that  a  chose  in  action  cannot  be 
transferred;  but  we  consider  it  as  an 
agreement  between  all  the  parties  to 
appropriate  so  much  property  to  be 
carried  to  the  account  of  the  holder  of 
the  bill.     And  this  will  satisfy  the  jus- 


fendant*s  acceptance,  and  the  presump-    tice  of  the  case  without  infringing  any 


tion  that  he  had  received  money  was 
overcome;  and  to  the  same  effect  is 
Gibson  v,  Minet,  i  H.  Bl.  569.  In  Whit- 
well V.  Bennett,  3  B.  &  P.  559,  it  was 
expressly  found  that  the  defendant, 
when   he   accepted    the    bill,   had   no 


rule  of  law."  The  original  indebted- 
ness of  the  defendant,  and  also  the 
consideration  paid  by  the  plaintiff  for 
the  bill,  appeared  in  evidence  distinctly 
from  the  bare  acceptance  and  holding 
by  indorsement  of  the  bill  of  exchange. 


effects  of  the  drawer  in  his  hands,  and     But  in  Vere  v.  Lewis,  3  T.  R.  182,  the 


here  also  the  presumption  arising  from 
the  acceptance  was  destroyed. 

In  Waynam  v.  Bend,  i  Campb.  175, 
which  was  an  action  by  the  holder  of  a 
promissory  note,  payable  to  L.  T.  or 
bearer,  against  the  defendant  as 
maker.  Lord  Ellen  borough  held  '*  that 


same  court  decided  that"  the  mere  cir- 
cumstance of  the  defendant's  accept- 
ing was  evidence  that  he  had  received 
value  from  the  drawers."  And  in  re- 
viewing the  effect  of  these  two  cases, 
Drake,  J.,  in  New  Jersey  Mfg.,  etc.,  Co. 
V.  Myer,  12  N.  J.  L.  145,  said:  **  I  do 


the  plaintiff  could  not  recover  under    not  understand  that  the  Court  of  King's 

664  Volume  XIV. 


DaeUration  NEGOTIABLE  INSTRUMENTS,      and  Complaint 

Bole  EiUbliilied  by  Weight  of  Authority.  —  But  it  seems  the  authori- 
ties now  establish  the  rule  that  under  the  money  counts  a  note  is 
admissible  in  a  suit  by  the  indorsee  against  the  maker  as  evidence 
of  money  received  by  the  maker  to  the  use  of  any  one  who  shall 
become  a  lawful  holder  by  indorsement.* 

Bench   meant   to   affect  the   principle  England,  —  Bentley  v,   Northouse,  i 

upon   which  the  plaintiffs  in  the  last  M.  &  M.  66,  22  E.  C.  L.  251. 

case  were  suffered  to  recover,  by  what  Indorsee    Against     Aooeptor.  —  Eagle 

is  said  in  the  case  of  Johnson  v.  Col-  Baok  v.  Smith,  5  Conn.  71;  Raborg  v, 

lings,  I  East  98.     There  the  principal  Peyton,  2  Wheat.  (U.  S.)  385. 

point  was  as  to  the  effect  of  a  parol  un-  Differenoe  Between  American  and  £ng- 

dertaking  to  accept  a  bill  to  be  drawn  lish  Caees.  —  In  Benjamin  v.  Tillman,  2 

in  future.     The  court  decided  that  the  McLean  (U.  S.)  213,  the  difference  be- 

indorsee  of  such  bill  could  not  recover  tween  the  American  and  English  au- 

under  the  money  counts  upon  such  an  thorities  at  that  time  was  thus  stated; 

acceptance.  Lord  Kenyon,  indeed,  calls  '*  There    is    great    contrariety   in   the 

in  question  the  decision  in  the  case  of  authorities   as   to  what    shall   be   evi- 

Fenner  v.  Meares.   2  W.  Bl.   1269,  be-  dence  under  the  money  counts.     The 

cause  he  considered  the  claim  of  the  as-  more     modern     English     authorities, 

signee  of  the  respondentia  bond  as  a  which,    however,   are    not    altogether 

mere  chose  in  action,  notwithstanding  consistent,    limit    the    evidence    to    a 

the  contract  indorsed  on  the  back  of  the  money  transaction  between  the  parties 

bond.     But  he  had  before  said  that  he  on   the    record,    whilst   the   American 

did  not  mean  to  infringe  that  rule  by  authorities  give  a  more  liberal  view, 

the  decision  in  Tatlock  v,  Harris,  3  T.  and   many   of    them   require   nothing 

R.  174,  in  relation  to  bills  of  exchange  more  than  an  indebtment." 

ani   promissory    notes.      And   Grose,  Kaker  Signing  for   Accommodation  of 

Justice,  says  that'  by  the  general  rule  Payee.  —  Where  the  maker  of  a   note 

a  chose  in  action  is  not  assignable,  ex-  signs   for  the   accommodation   of   the 

cept  by  the  custom  of  merchants.     The  payee  an   indorsee   may  nevertheless 

assignment  of   a   bill   of   exchange   is  bring  an  action  against  such  maker  for 

founded   on    that  law,    and  cannot  be  money   had   and    received.       Cole    v, 

carried  farther  than  that  will  warrant  Cushing,  8  Pick.  (Mass.)  48. 

it.'     *  We  have  no  authority  to  extend  Appreciate  Count  —  Money  Lent  Im- 

ihe    rules    which   have   been   hitherto  proper.  —  The  practice  of  inserting  all 

estiiblLshed.'  *'  the  money  counts  has  been  so  general 

1.  Connecticut.  —  Eagle      Bank     v.  that  the  question  has  not  often  arisen 

Smith,  5  Conn.  74.  as  to  which  count  in  particular  is  the 

Iowa.  —  Knight    v.    Fox,     i     Morr.  appropriate  one  in  an  action  by  the  in- 

(lovva)  305.  dorsee  against  the  maker.     It  has  been 

AMiiryland.  —  Hopkins    v.    Kent,    17  held,  however,  that  a  count  for  money 

Md.   113;    Penn  v.   Flack,  3  Gill  &  J.  lent  is  not  the  proper  mode  of  declar- 

(Md  )  369.  ing  in  such  a  case,  but  that  a  count  for 

Massachusetts.  —  Wild    v.    Fisher,   4  money  paid  is  a  more  extensive  rem- 

Pick.  (Mass.)  421;  Cole  v.  Cushing,  8  edy,  and,  although  nothing  passes  be- 

Pick.  (Mass.)  48;  Goodwin  v.  Morse,  q  tween  the  indorsee  and  the  maker,  the 

Met.  (Mass.)  279;  State  Bank  v.  Hurd,  money  paid  by  the  former  to  the  per 

12  Mass.    172;    Ramsdell  v.  Soule,  12  son  from  whom  he  receives  the  note 

Pick.  (Mass.)  126.  may  be  regarded  as  money  paid  to  the 

New  Jersey.  —  New  Jersey  Mfg.,  etc.,  use  of  the  maker.     An  action  for  money 

Co.  V.  Myer,  12  N.  J.  L.  141.  lent  cannot  be  an  appropriate  remedy 

New  York.  —  Cruger  v.  Armstrong,  unless  money  has  actually  passed  be- 

3  Johns.   Cas.   (N.    Y.)   5;    Hughes  v.  tween  the  parties  to  the  suit,  or  has 

Wheeler,  8  Cow.  (N.  Y.)  83;  Pierce  v.  been   advanced   by   the   plaintiff   to  a 

Crafts.  12   Johns.   (N.   Y.)  90;   Brown  third  person  on  the  request  of  the  de- 

V.  Williams,  4  Wend.  (N.  Y.)  360.  fendant.      Rockfcller  i,  Robinson,   17 

United  States.  —  U.  S.  Bank  v.  Moss,  Wend.  (N.  Y.)  208. 
6  How.  (IJ.  S.)  31:  Page  v.  Alexandria  Money  Laid  Ont  — Action  Against  In- 
Bank,  7  Wheal.  (U.  S.)  35:  Raborg  v.  dorser. —  It  seems  that  an  indorser  can- 
Peyton,  2  Wheat.  (U.  S.)  385.  not  be  charged  under  a  complaint  for 
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THi  YKfmmA  of  tho  IToto  by  a  8abMqn»nt  Indonor  is  in  like  manner  in 
law  a  payment  to  the  use  of  each  preceding  indorser,  and  a 
recovery  may  be  had  against  such  prior  indorser  either  in  a  special 
action  upon  the  note  or  in  general  assumpsit  for  money  paid  to 
his  use.* 

(2)  Note  Payable  to  Bearer.  —  A  note  payable  to  bearer  is 
admissible  under  the  common  counts  and  is  evidence  that  the 
bearer  has  lent  money  to  the  maker,  or  has  paid  money  for  the 
use  of  the  maker,  for  which  the  law  implies  a  promise  to  pay.* 

(3)  Character  of  Evidence  of  Instrument  under  Common  Counts. 
—  It  is  held  that  the  bill  or  note  is  merely  evidence  of  the  general 
duty  to  pay,  and  that  the  presumption  which  the  writing  affords 
may  be  rebutted  by  other  evidence.* 

c.  Exceptions   to   Rule  Permitting  Recovery  under 

Common  Counts.  —  Whoro  a  Noto  is  Payablo  in  ^[looiiio  Property  it  is  held 
that  a  count  for  money  had  and  received  is  not  proper,  but  the 
declaration  should  count  specially,  as  upon  a  negotiable  cash 
note,*  though  in  other  cases  it  is  held  otherwise  and  the  introduc- 

money  laid  out,  etc.     Cottrell  v.  Conk-  2.  Johnson  v.  Slark  County,  24   III. 

lin,  4  Duer  (N.  Y.)  45.  75;  Mercer  County  v.  Hubbard,  45  111. 

1.  Brown    v,   Torver,    Minor    (Ala.)  142;    Cruger   v.  Armstrong,   3  Johns. 

370;  Bradshaw  v.  Hubbard,  6  111.  395;  Cas.  (N.  Y.)  6;    Pierce   v.   Crafts,    12 

Knight  V,   Fox,    i   Morr.   (Iowa)  305;  Johns.  (N.   Y.)  90;    Wild  v.  Fisher,  4 

Sturtevant    v.    Randall,    53   Me.    149;  Pick.  (Mass.) 421;  Grant  f.  Vaughan,  5 

Beck  V.  Thompson,  4  Har.  &  J.  (Md.)  Burr.  1516. 

531;     Ellsworth    V.   Brewer,    11    Pick.  In  Carter  z'.  Palmer,  12  Mod.  380,  an 

(Sfass.)  319;    Rush  worth  v,  Moore,  36  action  on  a  note  payable  to  bearer  was 

N.  H.  188;  Page  f/.  Alexandria  Bank,  7  grounded  on  the  custom  of  merchants 

Wheat.    (U.    S.)   35;     U.   S.    Bank   v,  as  if   it   were  a  bill  of  exchange  and 

Moss,  6  How.  (U.  S.)  37;  Wagstafife  v.  averred  no  consideration.     Holt,  C.  J., 

Boardman,  9  D.  &  R.  248,  22  £.  C.  L.  on  a  motion  in  arrest  of  judgment,  held 

388.  that  the  court  would  take  such  a  note 

in  Mandeville  v.   Riddle,  i  Cranch  /rj/wa/<7«V  for  evidence  of  money  lent, 

(U.  S.)  290,  the  case  arose  between  an  8.  Page     v.     Alexandria     Bank,     7 

indorsee  and  a  remote  indorser  of  a  Wheat.  (U.   S.)  35;  Brown  v.  Torver, 

promissory  note  in  the  state  of  Virginia  Minor  (Ala.)  370;    New   Jersey  Mfg.« 

and  was  decided  with  reference  to  the  etc.,  Co.   v.    Myer,    12   N.   J.    L.    141; 

statute  of   that  stale   which   gave   the  Hughes  r.  Wheeler,  8  Cow.  (N.  Y.)  83; 

assignee  an  action  of  debt  in  his  own  Gibson  v.  Minet,  i  H.  Bl.  569. 

name  against  the  maker,  but  was  silent  Vote     LeM    Oonclnsive    under    Koney 

with  respect  to  the  claim  of  the  assignee  Goont.  —  Where  a  note   or  bill   is  not 

against  the  assignor.     Marshall,  C.  J.,  declared  on,  but  is  used  as  evidence 

said:  **  The  implied  promise  growing  under  the  money  counts,  it  is  said  to 

out  of  the  indorsement  is  not  consid-  be  less  conclusive  than  when  the  action 

ered  as  having  been  made  assignable  is  founded  upon  it.     Benjamin  v.  Till* 

by  the  act  of  assembly,  and,  therefore,  man,  2  McLean  (U.  S.)  214;  Story  r. 

the    assignee  of  that  promise  cannot  Atkins,  2  Stra.  725. 

maintain     an     action    of    indebitatus  4.  Tibbets  v,  Gerrish,  25  N.  H.  41; 

assumpsit    upon    it.      The    case    was  French  v,  Gerrish,  22   N.   H.  97.     Sec 

argued  upon  the  ground  that  the  Vir-  also  Wilson  v.  George,   10  N.  H.  445; 

ginia  Act  varied  from  the  statute  of  Lansing  v,  M'Killip,  3  Cai.  (N.  Y.)  286. 

Anne  in  that  particular,  and  the  court  See  jw/ra,  4.  Consideration  —  a.  Necessity 

intimated  that  had  the  statute  given  an  of  AlUging, 

action  by  the  indorsee  against  remote  If  the  note  does  not  import  that  it  is 

indorsers,    bis    decision    of    the    case  given  for  value  received.     Saxton  v. 

would  have  sustained  the  action.  Johnson,  10  Johns.  (N.  Y.)  418. 
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tion  of  a  note  of  this  character  in  support  of  the  money  counts  is 
permitted.^ 

iriMre  a  More  Extended  Period  ef  limitation  is  provided  for  notes  of  a 
certain  character,  to  obtain  the  benefit  of  such  a  statute  the  note 
must  be  specially  declared  upon,  otherwise  the  period  of  limitation 
applicable  to  all  notes  in  general  will  apply.* 

Secorery  Against  Surety.  —  It  is  held  that  there  can  be  no  recovery 
against  a  surety  where  his  character  as  such  surety  appears  upon 
the  face  of  the  instrument  without  declaring  specially  on  the 
contract.* 

d.  Non-negotiable  Notes.  —  Where  the  action  is  between 
the  original  parties  there  is  no  distinction  in  respect  to  the  effect 
of  a  note  as  evidence  under  the  money  counts  arising  from  its  not 
being  negotiable ;  it  is  equally  evidence  of  money  lent  or  paid,  ot 
of  an  account  stated,  whether  it  is  negotiable  or  otherwise.'* 

Oe«ditional  Aeeeptance.  —  See  supra^  9.  have  the   money,   or  that  it  was  not 

PerforniatHe  of  Conditions  Precedent,  loaned  to  him  or  paid  out  at  his  re- 

1.  Payne  v.  Couch,  i  Greene  (Iowa)  qnest.     Vaughn  v.  Rugg,  52  Vt.  237. 
65;   Crandal  v.   Bradley,  7  Wend.  (Nf.  Guarantor  —  Waiver  oxOtjection.  —  In 
Y.)  311,  apon  the  authority  of  Smith  v,  an  action  on  a  guaranty  of  a  proihis- 
Smith,  2  Johns.  (N.  Y.)235,  and  Pierce  sory  note  it  cannot  be  objected   that 
7/.  Crafts,  12  Johns.  (N.  Y.)  90.  the    declaration    contained    only  the 

2.  Dana  z/.  McClure,  39  Vt.  197;  Car-  money  counts,  unless  that  objection 
penter  v,  McCIure,  38  Vt.  375;  Lapham  was  raised  in  the  trial  court.  Blckford. 
V,  Brlggs,  27  Vt.  ^.  V,  Gibbs,  8  Cush.  (Mass.)  154. 

t.  Batler  v.  Rawson,  i  Den.  (N.  Y.)  4.  White  v.   Brown,   19  Conn.   583; 

105;  Tomlinson  v.  Willey,  i  How.  Pr.  Conrad  Seipp  Brewing  Co,  v.  McKlt- 

(N.  Y.  Supreme  Ct.)  247;    Balcom  v.  trick,  86  Mich.  195;  Saxton  z/.  Johnson, 

Woodruff,  7  Barb.  (M.  Y.)  13;  Markley  10  Johns.  (N.  Y.)  418;  Smith  v.  Smith, 

V,  WitheTB,  4  T.  B.  Mon.  (Ky.)  14;  Hat-  2  Johns.  (N.  Y.)235. 

ten  V.  Robinson,  4  Blackf.  (Ind.)  479.  An  Andgnee  ficdng  on  a  Von-negotlahla 

8«it  Agaloit  IxAinwfsn  Jefntly.  —  But  Isfltmment  cannot  introduce  it  under  the 
under  a  statute  authorizing  several  In-  common  counts  if  objection  is  made, 
dorsers,  on  a  note  to  be  sued  jointlv,  it  Altman  v.  Fowler,  70  Mich.  59;  Alt- 
was  held  that  the  note  could  be  given  man  v.  Rittershofer,  68  Mich.  267. 
in  evidence  under  the  common  counts.  '*  Value  Seodred.*'  —  It  is  not  neces- 
aUhough  one  of  the  defendants  signed  sary  to  ittsert  in  a  bill  or  note  the 
as  **  surety."  Bradford  v.  Corey,  5  words  "  value  received."  See  title 
Barb.  (N.  Y.)  461.  Bills  and  Notes  ^  Am.  and  Eng.  EncyxL  of 

■idBBT    Signiiig    ea    Surety.  —  In    an  Law  (2d  ed.),  vol.  4,  p.   135.    And  a 

action  against  the  makers  of  a  note  note  which  does  not  on  its  face  purport 

which  one  of   them   has  signed   as  a  to  be  for  value  received  is  admissible 

surety  for  the  other,  the  plaintiff  can-  under  the  common  counts  in  an  action 

not  recover  on  the  money  counts.    But-  by    the     payee     against    the     maker, 

let  r.   Rawson,    i    Den.  <N.    Y.)   105;  Townsend  t^.  Derby,  3  Met.  (Mass.)  364. 

Hatien  v,   Robinson,   4  Blackf.  (Ind.)  But  a  note  payable  in  specific  property 

479:  Wells  V.  Girling,  8  Taunt.  737,4  is  held  inadmissible  under  the  common 

£.  C.  L.  264.  coimts  unless  it  imports  a  considera- 

But  it  is  also  held   that  the  word  tion  on  its  face.     Saxton  v.  Johnson, 

•'  surety  "   affixed   to  the   name  of  a  10  Johns.  (N.  Y.)  418. 

maker  of  a  promissory  note  does  not  Indorsee  Againit  Kifter  under  fttatnti. 

show  condttsively  such  a  relation  so  as  —  Although  a  non-negotiable  note  may 

to  preclude  a  recovery  against  him  on  not  be  admissible    under  a  common 

the  money  counts,  but  the  note  would  count  in  a  suit  by  an  indorsee  under  a 

be  admissible  in  evidence,  and  if  the  statute  which  renders  alt  notes  nego6- 

defendant  would    avoid   its  effect  he  able  and  provides  that ''anyone  to  waom 

shattid  show  that  he  in  fact  did  not  such  sum  of  money,  or  other  personal 
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e.  Joinder  of  Special  and  Common  Counts  —  (i)  In  Gen- 
eraL  —  It  is  proper  in  declaring  upon  a  bill  or  note  to  join  the 
common  counts  with  the  special  count  on  the  bill  or  note/  though 
it  is  also  held  that  it  is  not  necessary  to  declare  specially,  but  that 

a  recovery  may  be  had  upon  the  common  counts  alone.* 

property,  is  by  such  indorsement  made  tlie  plaintiff  failed  to  reply,  and  jtidg- 

payable,  in  case  of  the  death  of  such  ment  was  entered  that  the  defendant  go 

assignee,  his  executor  or  administra-  without  day  as  to  the  special  counts,  it 

tor,    may   in   his   name   institute   and  was  held  that  the  plaintiff  was  left  at 

maintain  the  same  kind  of  action  for  liberty  to  proceed  to  a  recovery  under 

the  money  thereof,  against  the  person  the   common   counts   upon   the   check 

who  made  and  executed  such  note,  as  described      in      the     special     counts, 

might  have  been  maintained  against  Howes  v,  Austin,  35  III.  396. 

him  by  the  payee  in  case  the  same  had  nemnrrer   to    Deelaration    Containing 

not  been  assigned,"  destroys  all  dis-  Special  and  Common  Counts.  —  Where  a 

tinctions  between  negotiable  and  non-  general  demurrer  is  interposed   to  a 

negotiable   notes,   and  a  note  of  the  declaration  containing  special  and  com- 

latter  description  may  be  given  in  evi-  mon  counts  and  the  latter  are  good,  the 

dence  under  the  count  for  money  had  demurrer  must  be  overruled.     Nicker- 

and  received  in  a  suit  by  the  indorsee  son  v,  Sheldon,  33  111.  373.     See  article 

against  the  maker.     King  v.  Wall,  i  Demurrers,  vol.  6. 

Morr.  (Iowa)  189.  2.  Beck   v.  Thompson,  4  Har.  &  J. 

L.Kirkpatrick    v,   Bethany,    \   Ala.  ^Md.)53i;  Holleran  z;.  Field,  23  Wend. 

201;  Bogardus  z/.  Trial,  2  111.  63.  (N.  Y.)  39;    Ellsworth  v.    Brewer,    ii 

iUnendment. —  It  is  proper  to  permit  Pick.  (Mass.)  319;  Grant  v,  Vaughan,  3 

the  addition  of  the  common  counts  by  Burr.  15 16. 

amendment,  the  identity  of  the  cause  Where  a  statute  which  allows  a  plain- 

of    action    being    preserved.      Libbey  tiff  in  a  joint  action  to  declare  on  the 

V.  Pierce,  47  N.  H.  309;  Stevenson  v.  money  counts  alone  does  not  require 

Mudgett,  lo  N.  H.  338;   Burnham  v.  as  a  consideration  to  the  right  of  giv- 

Spooner,  10  N.  H.  165;  Willis  «/.  Crook-  ing  the  bill  or  note  in  evidence,  that 

er,  I  Pick.  (Mass.)  204.  other  counts  shall  not  be  added,  it  has 

A  Vote  for  a  Smaller  Amount  than  that  been  held  that  the  plaintiff  may  count 

claimed  under  the  common  counts  is  specially  on  the  bill  or  note,  and  other 

admissible  in  evidence  under  the  lat-  special  or  general  counts  maybe  added 

ter.     Story  v.  Atkins,  2  Stra.  725.     See  and  pursued  to  a  joint  recovery  if  there 

also    Hodges    v,    Holland,    16    Pick,  be  testimony  to  sustain  them.     But  at 

(Mass.)  395.  any  rate  they  will  not  vitiate  the  pro- 

A  money  count   for  $280    may    be  ceeding  where  they  were  abandoned  at 

joined  with  a  special  count  on  a  note  the  trial.     Halleran  v.  Field,  23  Wend, 

for    $4,000.       Dehaven    v.    Tweed,    4  (N.  Y.)  38;    Steuben  County  Bank  v. 

Houst.  (Del.)  234.  Stephens,  14  Wend.  (N.  Y.)  243. 

Different      Judgments      Veceisary.  —  Disapproval  of  Praetioe.  —  In  an  early 

Where  the  judgment  under  the  special  case   in    Virginia   the    court   animad- 

and  common  counts  is  essentially  dif-  verted  upon  this  practice  as  tending  to 

ferent,  the  counts  cannot  be  joined,  as  surprise  the  defendant  without  giving 

was  held  where  a  special  count  on  a  him  an  opportunity  of  preparing  for  a 

promissory  note  alleging  that  it  con-  full  defense,  saying  that  in  England 

tained  a  waiver    of   exemptions  was  the    usual    practice    was    to  insert  a 

united  with  a  common  count.     Such  a  special  count,  and  the  general  money 

misjoinder    is    demurrable,    and    the  counts  were  only  resorted  to  on  account 

plaintiff  should  be  put  to  his  election,  of  some  defect  of  form  in  the  special 

McCrummen  v,  Campbell,  82  Ala.  567.  count,  which  avoided  the  inconvenience 

Vol.  Pros,  as  to  One  Class  of  Counts.  —  of  surprise,  because  the  adverse  party 

Where  a  declaration  contained  special  had  notice  from  the  special  count  of  the 

counts  upon  a  check,  together  with  the  matter  with   which    he  was  charged, 

common  counts,  and  there  was  a  plea  Wood  v.  Luttrel,  i  Call  (Va.)  239. 

of  general  issue  to  the  whole  declara-  Statute  Abrogating  Common  Count.  — 

tion  and  a  special  plea  in  bar  to  the  In  Pennsylvania^  under  a  statute  (Act 

special  counts,  to  the  latter  of  which  of  May  25,  1887,  P.  L.  271),  it  is  held 
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(2)  Effect  of  Admission  of  Instrument  under  Common  Counts. 
—  The  common  counts  were  originally  introduced  to  afford  a 
greater  facility  and  certainty  in  actions  for  a  mere  money  demand, 
to  avoid  the  prolixity  of  special  counts  and  the  hazard  of  a  vari- 
ance from  a  particular  description  of  the  contract  sued  on.  Where 
a  note  cannot  be  received  in  evidence  under  the  special  count  it 
may  still  be  admissible  under  the  common  count.* 

Tarianoe.  —  So  where  there  is  a  material  variance  between  a 
promissory  note  described  in  a  special  count  and  the  note  as  given 
in  evidence,  it  may  defeat  a  recovery  under  the  special  count,  but 
it  is  nevertheless  admissible  under  the  common  counts.* 

(3)  Necessity  of  Common  Counts.  —  Where  a  recovery  cannot  be 
had  upon  the  note,  there  must  be  a  count  seeking  a  recovery  of 
the  indebtedness  to  justify  a  recovery  of  the  consideration.* 

/.  Proof  of  Execution  and  Consideration.  —  As  a  gen- 
eral rule  when  an  instrument  is  offered  in  evidence  under  the  com- 
mon counts  in  assumpsit  its  execution  must  be  proved.*     But  the 

that  the  common  count  for  money  had  Maryland.  —  Coursey    v.    Baker,     7 

and  received  with  a  statement  contain-  Har.  &  J.  (Md.)  28. 

ing  a  copy  of  the  check  sued  on  is  not  Massachusetts,  —  Townsend  v.  Derby, 

sufficient,  and  that  since  the  passage  of  3  Met.  (Mass.)  364;  Goodwin  v.  Morse, 

the  above  act  the  common  counts  have  9  Met.  (Mass.)  278. 

no  place  to  fill  in  pleading.     Penn  Nat.  Michigan.  —  Roberts  v.  Hawkins,  70 

Bank  v.  Kopitzsch  Soap  Co.,   161  Pa.  Mich.  566. 

St.  134.  United  States.  —  Hopkins  v.  Orr,  124 

1.  Burnham  v.  Spooner,  10  N.  H.  U.  S.  510;  Henckley  v.  Hendrickson,  5 
165;  Bogardus  v.  Trial,  2  111.  63;  Wil-  McLean  (U.  S.)  170;  Stone  7/.  Law- 
kins  V.  Reed,  6  Me.  220;  Brown  v.  Tor-  rence,  4  Cranch  (C.  C.)  11. 

vsr.  Minor  (Ala.)  370.  Stipulation  to  Eely  on  Instmment  in 
As  where  the  note  is  not  stamped.  Special  Connt.  —  Where  a  note  was  mis- 
Jacquin  v.  Warren,  40  111.  459;  Alves  described  in  a  special  count,  it  was 
V.  Hodgson,  7  T.  R.  239;  Humphreys  held  that  the  court  might  admit  it  un- 
V.  Wilson,  43  Miss.  335.  Or  where  a  der  the  common  count,  notwiihstand- 
noLc  is  void  because  it  was  discounted  ing  a  stipulation  had  been  entered  into 
by  a  company  not  authorized  to  carry  for  the  purpose  of  avoiding  a  continu- 
on  the  banking  business.  Utica  Ins.  ance  because  there  was  no  account  filed 
Co.  V.  Bloodgood,4  Wend.  (N.  Y.)  652;  with  the  common  count,  that  the  plain- 
New  York  Firemen  Ins.  Co.  v.  Sturges,  tiff  would  rely  upon  the  instrument  de- 
3  Cow.  (N.  Y.)  664.  So  where  a  note  scribed  in  the  special  count,  it  being 
was  void  as  to  one  of  two  joint  makers  held  to  be  a  matter  of  discretion  with 
the  recovery  was  held  10  be  proper  the  court  to  enforce  the  stipulation  ac- 
under  the  common  counts,  both  being  cording  to  the  strict  letter,  or  according 
liable  in  law  for  the  consideration,  to  the  spirit  and  purpose  of  it.  Jansen 
Wilkins  v.  Reed,  6  Me.  220.  v.  Grimshaw,  26  111.  App.  293,  125  111. 

2.  Alabama.  —  Hopper  v.  Ei land,  21  468. 

Ala.  714.  8,  Lewis  v.  Myers,  3Cal.  476,  where- 

Arkansas.  — Jordan  v.  Ford,  7  Ark.  in  the  declaration  was  upon  a  note  and 

416.  there   was  but  one  count.     The  court 

Connecticut.  —  White    v.    Brown,    19  found  that  the  note  was  never  given. 

Conn.  583.  but  that  the   amount   of  indebtedness 

Illinois.  —  Bradshaw  v.  Hubbard,  6  was  for  merchandise  sold.     It  was  held 

111.  390:    Lane  v.  Adams,  19  111.  167;  that  the  finding  was  against  the  aver- 

Gilmore    v.    Nowland,     26     111.     200;  ment,  and  the  judgment  could  not  be 

Peoria,  etc.,  R.  Co.  v.  Neill,  16  111.  269;  supported  upon   the  principle  that  the 

Williams  v.   Baker,   67   111.   239;    Box-  allegata  and  probata  must  correspond, 

berger  v.  Scott,  88  III.  477-  *•  Espalla   v.  Wilson,    86  Ala.   487; 

iViji;ir.  — Atkins  z'.  Brown,  59  Me.  90.  Hunley  v.  Lang,   5    Port.  (Ala.)  154; 
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execution  of  a  note  being  first  proved,  the  note  is  sufficient  evi- 
dence to  authorize  a  recovery  under  the  common  counts  without 
proof  of  a  consideration.^ 

16.  Bill  of  Particulars.  —  Under  a  statute  which  requires  the 
plaintiff  to  file  with  his  declaration  a  copy  of  the  instrument  of 
writing  or  account  on  which  his  action  is  brought,  a  copy  of  a 
note  filed  with  the  declaration  is  held  to  be  a  sufficient  bill  of 
particulars.* 

trnder  Special  and  Common  Connti.  —  And  where  a  copy  of  a  note  is 
filed  with  a  declaration  which  contains  a  special  count  and  the 
common  counts,  an  account  or  bill  of  particulars  need  not  be  filed 
in  order  to  justify  the  admission  of  the  note  in  evidence  under 
the  common  count.' 

Hopper  V.  Eiland,  21  Ala.  714;  Murchie  8.  Galloway    v.    Trout,     2     Greene 

V,  Peck,  57  III.   App.   396;    Cbilds  v.  (Iowa)  596;  Low  v.  Taylor,  41  Mo.  App. 

Fischer,  52  111.  205;  Peake  v.  Wabash  521. 

R.  Co.,  18  111.  88;  Stull  v.  Wilcox,  2  Aetion   by  AeoommodAtlon  Aeoeptor  — 

Ohio  St.  573;  Somers  v.  Harris,  16  Ohio  Draft  as  Indncement.  —  In  Griffin  v.  Law- 

262;    Dana    v.   Underwood,    19    Pick,  ton,  54  Ga.  104,  it  was  held  that  where 

(Mass.) 99;  Matlock  t/.  Purefoy,  18  Ark.  a  draft  was  set  out  as  the  inducement 

492.  to  an  action  by  accommodation  accept- 

Qnalifloation  of  Bole,  —  In  Hoard  v,  ors  against  the  drawers,  no  bill  of  par- 
Little,  7  Mich.  470,  it  is  held  that  where  ticulars  was  necessary  to  be  filed.  The 
a  notice  is  served  with  the  declaration  court  in  this  case  relied  upon  the  deci> 
that  a  note  attached  constitutes  the  sion  in  Turner  v.  Thompson,  23  Ga.  49, 
cause  of  action  against  the  defendant,  which  was  a  similar  action,  and  in  that 
the  execution  need  not  be  proved,  and  case  there  was  no  objection  for  want 
this  rule  applies  to  the  common  counts,  of  a  bill  of  particulars. 

So  in  Childs  v,  Fischer,  52  111.  206,  Statute   ConiUied   to  Aooonnt.  —  It  is 

where    the    declaration    contained     a  only  where  an  account  is  the  founda- 

special  count  and  the  common  counts,  tion  of  a  suit  that  the  statute  provides 

and  notice  was   given  the  defendant  for  a  bill  of  particulars  or  **  a  list  of  the 

that  the  note  sued  on  would  be  offered  items  composing  it,"  and  therefore  a 

under  all  the  counts,  and  that  no  other  suit  on  a  promissory  note,  and  not  on  a 

claim  would  be  asserted  under  the  dec-  mere  account,  is  not  affected  by  the 

laration,  it  was  held  that  this  took  the  statute.     Doss  v.  Peterson,  82  Ala.  256; 

case  out  of  the  rule,  and  distinguished  People  v.  Pearson,  2  111.  458. 

Peake  v.  Wabash   R.  Co.,  18  III.  88,  8.  People   v,  Monroe,  4  Wend.  (N. 

supra.  Y.)  200;  People  v.  Pearson,  2  111.  458; 

1.  Boxberger  v,   Scott,    88  111.  478;  Dean  v,  Mann,  28  Conn.  355;  Colum- 

Nickerson    v.    Sheldon,    33     111.    372;  bia  County  v.  Branch,  31  Fla.  62. 

Childs  z'.  Fischer,  52  111.  205;  Catlin  tf.  ITew    Counts    Introdnoed.  —  In    Fair- 

Gilders,  3  Ala.   536;    Cayuga  County  banks  v,  Stanley,  18  Me.  296.  it  is  said 

Bank  v.  Warden,  6  N.  Y.  27;  Hughes  that  the  remarks  in  Fairfield  v.  Bald- 

V,  Wheeler,  8  Cow.  (N.  Y.)  84.  win,  12  Pick.  (Mass  )  388,   respecting 

Where  the  declaration  counts  upon  a  the  propriety  of  designating  by  a  bill  of 
promissory  note,  or  contains  the  com-  particulars  annexed  the  bills  or  notes 
mon  counts  only,  and  the  plaintiff  files  to  be  offered  in  .evidence  under  the 
a  copy  of  the  note  sued  on,  with  a  writ-  money  counts  appeared  to  refer  to  the 
ten  statement  that  he  will  rely  on  the  necessity  of  doing  so  when  new  counts 
note  alone  for  a  recovery,  the  defend-  are  to  be  introduced,  that  the  record 
ant  will  be  required  to  plead  specially  may  show  that  the  new  counts  arc  for 
a  want  or  a  total  or  partial  failure  of  the  same  cause  of  action, 
consideration:  but  where  the  common  Instnunent  in  Special  Count  AdmiMiblo 
counts  alone  are  relied  on  without  such  under  Common  Count.  —  Where  a  declara- 
statement.  the  defendant  may  make  tion  contained  a  special  count  with  a 
such  defense  under  the  general  issue,  memorandum  check  drawn  by  the  de- 
Wilson  V.  King,  83  111.  232.  fendant,   a  count  upon  a   promissory 
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17^  Pleading  tmder  Btatntor]t  BegnlatioiiB — Copies  and  Exhibits  — 

a.  Generally.  —  The  method  of  declaring  upon  a  promissory 

note  or  written  instrument  for  the  payment  of  money  is  now 
often  controlled  by  statutory  regulations  made  for  the  purpose  of 
simplifying  the  ancient  rules  of  pleading.* 

b.  Sufficiency  of  Statutory  Form.  —  When  a  statutory 

form  is  provided  that  form  may  be  followed,  although,  without 

note  and  a  common  money  count,  and  StffiAlency  of  Bill.  —  A  bill  of  particu- 
the  defendant  demanded  a  bill  of  par-  lars  is  sufficiently  explicit  if  it  fully  ap- 
ticulars,  the  plaintiff  may  give  him  a  prises  the  defendants  of  the  grounds  of 
copy  of  the  check  described  in  the  the  plaintiff's  claim.  A  form  is  not 
first  count,  and  such  check  is  ad-  technically  exact  which  simply  gives 
missible  in  support  of  a  count  for  the  copies  of  the  notes  instead  of  say- 
money  lent.  Dean  v.  Mann,  28  Conn,  ing,  so  much  money  due  upon  them, 
355.  but  in  substance  it  is  sufficient,  as  no 

A  bill  of  particulars  cannot  be  re-  one  could  be  misled.  Stowits  v.  Troy 
quired  where  the  necessary  informa-  Bank,  21  Wend.  (N.  Y.)  187. 
tion  is  contained  in  a  special  count,  and  Oanse  Cdnflnad  to  iBStramenti  Filed.  — 
therefore  where  the  declaration  con-  Where  a  plaintiff  takes  a  default  upon 
tained  a  special  count  on  a  note  and  a  declaration  with  a  definite  cause  of 
the  general  counts,  and  a  bill  of  partic-  action  filed  therewith  as  a  bill  of  par- 
ulars  is  furnished  which  did  not  con-  ticulars,  and  standing  upon  that  de- 
tain the  note,  it  was  held  that  the  note  fault  causes  a  final  judgment  to  be 
is  inadmissible  uAder  the  special  count  entered,  he  is  confined  as  to  the  amount 
because  of  the  variance,  but  was  ad-  of  his  judgment  to  the  cause  of  action 
missible  under  the  money  count.  Vila  filed  with  the  declaration,  and  it  will 
V.  Weston,  33  Conn.  42;  Tebbetts  v.  be  error  for  him,  after  the  default  has 
Pickering,  5  Cush.  (Mass.)  83;  People  been  entered,  and  while  still  insisting 
V,  Monroe,  4  Wend.  (N.  Y.)  200.  thereon,  to  amend  the  bill  of  partic u- 

But  it  is  also  held  that  under  a  dec-  lars  and  take  judgment  for  a    much 

laration  on  a  bill,  by  drawer  against  larger  amount  than  was   due   on   the 

acceptor,  the  plaintiff  will  be  entitled  original  bill  of  particulars.     Columbia 

to  enter  the  verdict  on  such  common  County  v.  Branch,  31  Fla.  62. 

counts  as  apply  to  the  consideration  of  Bill  of  Partionlan  Against  Indonor.  — 

the  bill,  provided  the  consideration  of  In  Mississippi  it  was  held,  under  a  stat- 

the   bill   IS    stated    in    the   particulars  ute,    that   though   the   plaintiff   in   an 

of  demand.     Ryder  v,  Ellis,  8  C.  &  P.  action  of  assumpsit  under  the  common 

357.  34  E.  C.  L.  426.  counts  might  give  a  note  filed  with  the 

Vote  as  Only  Demand.  —  The  plaintiff  declaration  in  evidence  against  the 
cannot  disregard  a  plea  and  treat  it  as  maker  (Hughes  v.  Grand  Gulf  Bank,  2 
a  nullity  because  it  is  not  accompanied  Smed.  &  M.  (Miss.)  115),  in  an  action 
with  an  affidavit  of  merits,  unless  it  ap-  by  an  accommodation  acceptor  against 
pears  by  the  declaration  or  the  plain-  the  drawer,  or  in  an  action  against  an 
tiff's  bill  of  particulars  that  the  written  indorser,  the  bill  or  note  must  be  de- 
instrument  or  record  declared  upon  is  scribed  in  a  bill  of  particulars  so  as  to 
the  only  cause  of  action  upon  which  '  identify  it.  Curry  v.  Kurtz,  33  Miss, 
the  plaintiff  relies.  And  a  copy  of  a  24;  Jennings  v.  Thomas,  13  Smed.  & 
promissory  note  attached  to  a  declara-  M.  (Miss.)  618. 

tion   containing   the    common    counts  1.  Wilcox   v.   Sweet,   24   Mich.   357. 

with  a  notice  to  the  defendant  that  the  See,    in   connection   with  this   section, 

suit  is  brought  against  him  as  a  party  the  various  titles  in  this  article  wherein 

to  the  note  is  not  enough  to  authorize  the    effect    of  statutory   provisions  is 

the  plaintiff  to  disregard  an  order  for  a  pointed  out  in  specific  instances, 

bill  of  particulars,  but  to  justify  such  a  Statutory  or  Common-law  Liability. — 

course  the  note  must  be  the  only  de*  Whether  the  defendant's  liability  finds 

mand  upon  which  the  plaintiff  claims  its  source  in  the  common-law  or  statute 

to  recover.     Reynolds    v.   Woods,   22  is  immaterial,  and  need  not  be  averred. 

Wend.  (N.   Y.)  642;  Garrett  v.  Teller,  Wilthaus  v.   Ludecus,  5   Rich.   L.   (S. 

22  Wend.  (N.  Y.)  643.  Car.)  326. 
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the  aid  of  the  statute,  it  might  not  contain  the  ingredients  of  a 
good  common-law  declaration.* 

c.  Permissive  Statutes.  —  Where  a  statute  is  merely  per- 
missive the  plaintiff  may  proceed  at  his  election  under  th6  ordinary 
form  by  declaration  or  under  the  new  form.* 

d.  Character  of  Statutes  and  Proceedings  There- 
under —  (i)  Generally,  —  The  statutes  regulating  the  manner  of 
declaration  on  notes  and  written  instruments,  as  above  indicated, 
are  of  diverse  characters,  but  they  all  tend  to  a  simple  method  of 
describing  the  instrument  sued  on,  the  right  of  the  plaintiff  and 
the  liability  of  the  defendant. 

(2)  Concise  Statement  of  Cause,  —  Thus,  under  a  statutory  form 
of  a  complaint,  the  allegations  may  be  no  more  than  that  the 
plaintiff  claims  of  the  defendant  a  certain  amount  due  by  note 
executed  by  the  defendant  on  a  certain  day,  together  with  the 
time  of  payment. • 

(3)  Summary  Proceedings,  —  Proceedings  of  a  summary  char- 
acter have  also  been  provided,  under  which  no  pleadings  on 
behalf  of  the  plaintiff  are  necessary,  as  where  a  notice  of  a  motion 
for  a  judgment  is  assimilated  to  the  declaration  and  is  made  to 
subserve  the  purpose  both  of  a  writ  and  a  pleading.* 

1.  Beggs  V.  Arnoue,  80  Ala.  180;  See  also  Letondal  v.  Huguenin,  26  Ala. 
State  Bank  v.  Dent»  12  Ala.  187;  Bald-  552;  Cummingz/.  Richards,  32  Ala.  459; 
win  2/.  Humphrey,  75  Ind.  154;  Moore  z/.  Americus  Bank  v.  Rogers,  55  Ga.  29. 
Royce,  10  Allen  (Mass.)  556;  Richter  4,  For  Example,  under  an  early  slat- 
V.  Kramer,  i  N.  Y.  City  Ct.  348;  Prindle  utc  in  Alabama,  a  notice  might  issue 
V.  Caruthers,  15  N.  Y.  425.  See  also  at  the  suit  of  a  bank  against  its  debtor 
Hamilton  v.  Black,  Dall.  (Tex.)  586.  on  a  note  to  bring  the  latter  into  court 

A  Kote  Payable  in  Speciflo Property  may  to  answer  a  motion  for  a  judgment  in 
be  sued  upon  in  the  short  form  author-  favor  of  the  bank  on  such  note.  Griffin 
ized  by  the  act  of  1874.  Americus  v.  State  Bank.  6  Ala.  908;  State  Bank 
Bank  v.  Rogers,  55  Ga.  29.  Following  v.  Dent,  12  Ala.  187;  Duncan  v.  Tom- 
Van  Buren  v,  Webster,  12  Ga.  615,  beckbee  Bank,  4  Port.  (Ala.)  181.  See 
which  virtually  overruled  Phillips  v,  also  State  Bank  v.  Bush,  Walk.  (Miss.) 
Dodge,  8  Ga.  51.  265. 

Form  Sestricted  to  Case  Provided.  —  A  Kotice    ABsimilated   to  Dedaratioii.  — 

complaint   in    the   form   given  by  the  After  the  motion  is  made  the  notice  is 

code  or  a  complaint  "  on  a  promissory  assimilated  to  the  declaration  and  sub- 

note  by  payee  against  maker,"  is  in  serves  the  purpose  of  a  writ  and  decla- 

legal  effect  the  same  as  if  it  contained  ration,    although    it    may    not  be   so 

in  express  terms  an  averment  that  the  formal   as   the  latter.     But   it  should 

note  described  in  the  complaint  was  •  show  the  evidence  of  indebtedness  with 

pavable  to  the  plaintiff  in   the  action,  such  precision  that  the  defendant  may 

Under  this  form  of  complaint  a  note  know  from  an  inspection  of  the  notice 

which  is  not  payable  to  the  plaintiff  itself  against  what  he  is  called  on  to 

would  not  be  admissible  in  evidence,  make  defense,  and  the  defendant  may 

Letondal   v,    Huguenin,    26  Ala.    552;  demur  thereto  or  take  issue  upon  it. 

Gumming  v.    Richards,   32   Ala.   459;  Griffin  z/.  State  Bank,  6  Ala.  908;  State 

Beggs  V.  Arnotte,  80  Ala.   180.  Bank  v.  Dent,  12  Ala.  187. 

2.  Donough  v,  Boger,  10  Phila.  (Pa.)  Note  Payable  at  Branch  Bank,  —  It 
616,  31  Leg.  Int.  (Pa.)280;  Collingwood  was  held  in  State  Bank  «/.  Bush.  Walk. 
V.  Merchants*  Bank,  15  Neb.  120;  (Miss.)  265,  that  the  act  which  gave 
Jacobson  v.  Manning,  2  Greene  (Iowa)  the  right  to  the  Bank  of  Mississippi 
585.  to  commence   suits  by    notice    merely 

3.  Beggs    V,    Arnotte,   80   Ala.    179.  against  indorsers   of   notes  and    bills 
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KiBdeieription  in  ITotioe.  —  If  a  note  is  misdescribed  in  such  a 
notice  in  a  material  part  the  variance  will  be  fatal  to  the  motion.* 

Strict  Conitrnetion  of  Statute.  —  The  statute  prescribing  such  a  sum- 
mary proceeding  should  be  strictly  construed.* 

(4)  Note  Filed  as  Substitute  for  Declaration,  —  Under  early 
statutes  in  some  states  a  plaintiff  was  permitted  to  file  a  note  in 
an  action  of  debt  to  serve  the  purpose  of  a  declaration,  no  other 
pleading  than  the  note  being  necessary  in  such  a  case.'  Under 
such  a  statute  it  was  held  that  it  was  not  intended  that  the  note 
should  of  itself  be  a  sufiicient  statement  where  it  did  not  show 

payable  at  the  bank,  did  not  apply  to  was  placed   in   his  hands  before  the 

Indorsees  of  notes  payable  at  a  branch  maturity  of  the  debt,  yet  if  it  is  not 

of  the  bank.  served   until    after    the    debt    is    due 

Prinoipcd    and    Surety.  —  See    article  no  objection  can  be  made  to  this  defect 

Principal  and  Surety.  in  the  notice.     Griffin  v.  State  Bank,  6 

1.  Griffin  V.  State  Bank,  6  Ala.  908.  Ala.  qo8. 

A  statement  in  the  notice,  if  not  de-  8.  Halsey  v.  Hazard,  6  Blackf.  (Ind.) 

scriptive   of  the  bill  sued  on,  may  be  265;    Parry    f.   Henderson,   6   Blackf. 

rejected  as  surplusage.     State  Bank  v.  (Ind.)   72;    Adams   v.    Kerns,   11   Ind. 

Dent,  12  Ala.  187.  346;     Hauser  v.    Hays,    11    Ind.    368; 

2.  Beoord  —  Certiilcate.  —  Under   the  Hughes  v.  Walker,  4  Blackf.  (Ind.)  50; 
Alabama  act  referred  to  in  the  last  pre-  Logan  v.  Lee,  10  Ark.  586. 

ceding  notes,  it  is  necessary  that  the  Action  Brought  Without  Attorney.  —  In 
president's  certificate  that  the  notes  TV/t/i^j^'^^,  underan  Act  of  1811,  aplain'- 
were  bona  fide  the  property  of  the  tiff  who  prosecuted  his  own  suit  in  per- 
bank  appear  by  the  record  to  have  son  was  permitted  to  file  the  note  or 
been  made  and  acted  on  by  the  court;  bond  upon  which  the  suit  was  founded 
the  act  requiring  that  the  notice  shall  in  lieu  of  a  declaration,  but  it  was  held 
be  accompanied  by  such  certificate,  it  that  where  an  attorney  was  employed 
will  not  appear  that  the  court  has  juris-  a  declaration  was  necessary,  or  if  the 
diction  otherwise.  Bates  v.  Planters',  note  was  assigned  a  declaration  could 
etc..  Bank,  9  Port.  (Ala.)  376;  Logwood  not  be  dispensed  with.  Nichol  v.  Me- 
V.  Planters',  etc.,  Bank,  Minor  (Ala.)  bane,  i  Yerg.  (Tenn.)  202. 
23;  Duncan  v,  Tombeckbee  Bank,  4  In  tho  Aboenoe  of  Statute,  a  note  alone 
Port.  (Ala.)  181.  will  not  serve  the  purpose  of  a  state- 
It  is  not  sufficient  that  the  certificate  ment  of  the  cause  of  action.  Thus  a 
is  merely  copied  and  sent  up  with  the  delivery  to  a  justice  of  the  peace  of  the 
papers  if  it  does  not  appear  that  the  evidence  on  which  the  action  was 
court  acted  upon  it.  Bates  7/.  Plant-  founded,  instead  of  a  statement  of  the 
ers',  etc..  Bank,  9  Port.  (Ala.)  380.  plaintiflf's  ground  of  action,  was  held 
Filing  Declaration  InefTeotive  to  Change  not  to  be  such  a  state  of  demand  as 
Character.  —  Where  the  statute  requires  was  required  by  statute.  Longstreet 
a  certificate  of  the  president  of  the  v.  Cummings,  2  N.  J.  L.  195;  Cowper- 
bank  that  the  note  is  the  bona  fide  ^ro^  thwait  v.  Horner,  3  N.  J.  L.  417.  See 
erty  of  the  bank  to  accompany  the  no-  article  Justices  of  the  Peace,  vol.  la, 
tice,  if,  after  service  of  the  notice,  the  p.  664. 

plaintiff  files  a  declaration,  this  will  not  Xestriotion  of  Stetute.  —  Where  a  note 
alter  the  nature  of  the  proceeding  so  as  had  added  to  the  bottom  thereof  a  con- 
to  excuse  the  president's  certificate,  dition  that  the  payee  was  to  receive  a 
Duncan  v.  Tombeckbee  Bank,  4  Port,  certain  kind  of  property  in  payment  of 
(Ala.)  181.  the  note,  provided  it  was  delivered 
Date  of  ITotioe.  —  A  notice  at  the  suit  within  a  certain  time,  it  was  held  that 
of  a  bank  need  not  be  dated,  unless  the  the  statute  of  1833  did  not  apply  to 
date  is  made  material  by  a  reference  such  a  case,  but  was  restricted  to  a 
to  it  as  indicating  the  time  when  the  promissory  note  not  under  seal  for  the 
motion  will  be  made,  etc  ,  and  al-  payment  of  money.  Taylor  v.  Meek, 
though  the  indorsement  of  its  receipt  4  Blackf.  (Ind.)  41 ;  Dowdel  w  Aston* 
by   the  sheriff  shows   that   the  notice  3  Blackf.  (Ind.)  406. 
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the  names  of  the  persons  to  whom  it  was  payable.  * 

(5)  Statement  Instead  of  Declaration.  —  la  Pennsylvania  a  state- 
ment,  together  with  a  copy  of  the  writing,  was  substituted  for  a 
declaration,  but  it  is  held  that  this  statement  must  set  forth  in 
clear  and  concise  terms  a  good  cause  of  action,  by  which  is  meant 
such  averments  of  fact  as  would,  if  not  controverted,  entitle  the 
plaintiff  to  a  verdict  for  the  amount  of  his  claim,  and  that  in  this 
respect  there  is  no  substantial  difference  between  a  special  count 
in  the  declaration  under  the  time-honored  system  of  pleading  and 
its  legislative  substitute,*  in  order  to  entitle  the  plaintiff  to  a  judg- 
ment for  the  want  of  a  sufficient  affidavit  of  defense.* 

(6)  Cofnplaint  Alleging  Amount  Claimed  upon  Copy.  —  Under 
code  provisions,  a  party  suing  upon  a  note  or  an  instrument  for 
the  payment  of  money  may  in  several  states  set  forth  a  copy  of 
the  instrument  and  state  that  there  is  due  to  him  thereon  a  speci- 
fied sum,  and  this  is  a  sufficient  statement  of  his  cause  of  action.'* 

1.  Hughes    V.    Walker,    4    Blackf.  terms    requires    that    the    statement 

Hnd.)  50,  holding  that  when  a  suit  is  **  shall  be  accompanied  by  copies  of  all 

brought  by  persons  composing  a  firm,  notes,  contracts,   etc.,    *    *    *    npon 

and  a  note  payable  to  the  firm  is  filed  which    plaintiff's   claim  is   founded." 

as  the  cause  of  action,  a  suggestion  This  is  not  merely  directory;  it  is  ab- 

should  be  entered  on  record  that  the  solutely  imperative;  and  if  a  copy  of 

note  was  made  to  the  plaintiffs  by  the  the    written    or    printed    contract    on 

name  of  the  firm.  which   the  action   is  founded,  or  any 

Bqoltable  Owner.  —  Before  a  holder  part  thereof,  does  not  accompany  the 
other  than  the  payee  could  sue  in  his  statement,  and  its  absence  is  not  satis- 
own  name  on  a  note  unindorsed,  it  factorily  accounted  for,  the  omission 
was  not  sufficient  to  file  such  a  note  as  cannot  be  supplied  by  averments  of  the 
a  complaint,  but  afterwards  it  was  held  contents  or  the  substance  of  the  miss- 
that  it  could  be  so  filed,  the  reason  for  ing  paper,  except  where  the  papers  are 
the  former  rule  no  longer  existing,  shown  to  have  been  lost  or  destroyed. 
Garner  v.  Cook,  30  Ind.  331.  Acme  Mfg.  Co.  v.  Reed,  181  Pa.  St.  385. 

d.  Fritz   V,   Hathaway,   135   Pa.   St.  Inffioleney  of  Statsment.  —  In  an  action 

274;  Byrne  v.  Hayden,  124  Pa.  St.  170.  commenced  by  summons  in  assumpsit 

8.  Peale  v.  Addlcks,  174  Pa.  St.  546;  by  a  bank,  statement  of  claim  signed 

Chestnut  St.  Nat.  Bank  v.  Ellis,  161  Pa.  by  the  cashier  without  designating  his 

St.  241;  Newbold  v,  Pennock,  154  Pa.  official  capacity  and  without  any  aven 

St.  59T.  ment  thereof  in  the  statement  is  sufli- 

Effeet  upoA  Common  Oouits. —  Since  cient  to  sustain  a  judgment  for  want  of 

the  statute  referred  to  in  the  text  (Act  sufficient  affidavit  of  defense.     Brooks 

May  25,  1887,  P.  L.  271)  it  is  held  that  v.  Merchants'   Nat.  Bank,  125  Pa.  St. 

the  common  counts  have  no  place  in  394. 

pleadings  in  Pennsylvania,  and  that  a  4.  Kew  York.  —  Smith  v.  Fellows,  26 

statement  containing  merely  a  copy  of  Hun  (N.  Y.)  384;    Richier  v.  Kramer 

the    check    sued  on,  with   a  common  I  N.  Y.  City  Ct.  348;  Butchers*,  etc., 

count  for  money  had  and  received,  was  Bank  v.  Jacobson,  9  Bosw.  (N.  Y.)  505; 

wholly  insufficient  to  put  the  defendant  Spear  v.   Downing,  34   Barb.   (N.  Y.) 

on  a  statement  of  his  defense.     Penn  522;    Prindle   v.  Caruthers,   15   N.  Y. 

Nat.  Bank  v.  Kopitisch  Soap  Co.,  i6t  425;    Andrews  v,  Astor  Bank,  2  Duer 

Pa.   St.    134.     Sec  also  under  earlier  (N.   Y.)  629;    Hendricks  v.  Wolff,  14 

statutes,  U.  S.  Bank  r.  Thayer,  2  W.  Civ.    Pro.   Rep.  (N.  Y.  Supreme  Ct.) 

&  S.  (Pa.)  444;    Church  v,  Feterow,  2  428;    Phelps  v.  Ferguson,  9  Abb.  Pr. 

P.  &  W.  (Pa.)  30t;    Epler  v.  Funk,  8  (N.  Y.  Super.  Ct.)  208;  Darling  v.  Pow- 

Pa.  Si.  468;    Camp  v.  Owego  Bank,  10  ell,  20  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

Watts  (Pa.)  130.  240;    Appleby  v.  Elkins,  2  Sandf.  (N. 

OopioB  Indlipeniable.  —  In  an  action  of  Y.)  673. 

assumpsit  the  procedure  act  in  express  Alleging    Execution,  —  In    Vogle    v. 
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(7)  Declaration  with  Copy  Annexed  or  Inserted.  —  Analogous  to 
the  code  provisions  last  above  mentioned  are  statutes  obviating 
the  necessity  of  such  counts  by  permitting  declarations  with  gen- 
eral counts  to  be  filed  with  copies  of  the  instruments  sued  on  and 
annexed.^ 

ImtnuMat  Oopl«d  in  ]>Mltnti«i.  —  Under  other  statutes  a  declaration 

Kirby,  15  Civ.   Pro.   Rep,  (N.  Y.  City  said  to    strip    the    declaration   of    its 

Ct.)  332,  it  was  held  that  the  complaint  function  of  informing  the  defendant  of 

should  allege  the  making  of  the  note  the  matter  of  complaint,  and  to  transfer 

by  the  defendant  in  addition  to  setting  it  to  the  copy  of  the  note  served  as 

out  the  copy  in  order  to  afford  the  de-  the  notice  which  informs  the  defendant 

fendant  an  opportunity  of  putting  in  of  the   cause  of    action.     Markoe   v, 

issue  the  execution  of  the  instrument.  Seaver,  2  Wis.  151;    Cooper  v.  Blood, 

Instrument   Must  Show  Liability.  —  2  Wis.  70. 

The  ropy  set  forth  under  such  a  statute  Xansat.  —  State  v.  School  Dls(.   No. 

must  be  ^  prima  facie  valid  obligation.  3,  34  Kan.  237. 

If  the  consideration  is  not  implied  or  a  Vehraska.  —  Collingwood  v,  Mer- 
request  is  essential  to  the  defendant's  chants'  Bank,  15  Neb.  118. 
liability,  it  must  be  averred,  and  the  Statute  Permissive,  —  The  provision 
court  will  not  extend  the  application  of  of  the  codt  permitting  an  action  to  be 
the  statute  so  as  to  give  a  party  a  brought  by  giving  a  copy  of  the  insiru- 
cause  of  action  by  an  indirect  mode  of  ment  sued  on,  with  all  credits  and  in- 
averment  when  he  would  not  have  dorsements  thereon,  and  stating  that 
such  a  cause  of  action  if  his  allegation  there  was  due  to  the  plaintiff  on  such 
had  been  put  into  proper  form.  Spear  instrument  a  specified  sum,  is  held  to 
V.  Downing,  34  Barb.  (N.  Y.)  522.  See  bepermlssivemerely,  and  if  the  defend- 
also  Dufiield  V.  Johnston,  96  N.  Y.  369;  ant  so  desires  he  may  state  the  facts 
Titlow  V,  Hubbard,  63  Incf.  6.  in  a  different  form.     Collingwood   v. 

Condition  Precedent.  —  If  the  copy  set  Merchants'  Bank,  15  Neb.  118. 
forth  in  the  complaint  shows  a  condi-  Amount  Gathered  from  Other  Plead- 
tion  precedent  to  the  defendant's  lia-  ings.  —  It  must  be  alleged  that  there  is 
bility,  the  happening  of  a  contingency  due  upon  the  instrument  from  the  ad- 
must  be  averred.  Tooker  v.  Arnoux,  verse  party  to  the  plaintiff  a  specified 
76  N.  Y.  397.  sum,  unless  this  may  be  gathered  from 

The  Exact  Words  of  the  Statute  Need  the  other  pleadings.     Gage  v.  Roberts, 

Not  Be  Adopted.  —  The  allegation  that  12  Neb.  276. 

'*  there  is  now  due  and  owing  from  8011th  Carolina,  —  Watson  v,  Barr,  37 
the  defendant  to  the  plaintiff  the  sum  S.  Car.  463,  holding  that  a  complaint 
of,"  etc.,  was  held  to  be  sufficient  under  stating  that  *' this  action  is  founded 
the  provision  that  "  the  complaint  upon  an  instrument  for  the  payment  of 
shall  contain  a  plain  and  concise  state-  money  only,  made  and  delivered  by  the 
ment  of  the  facts  constituting  the  cause  defendants  to  the  plaintiff,  of  which  the 
of  action,"  over  the  objection  that  it  following  is  a  copy:  ♦  *  *  *  One  day 
should  have  alleged  that  **  there  is  after  date  I  promise  to  pay  W.  B.  Wat- 
now  due  and  owing  on  said  note,"  or  son,  or  bearer,  five  hundred  and  sixty- 
that  "  there  Is  now  due  and  owing  the  two  and  6Ghioo  dollars,  for  value  re- 
plaintiff  thereon."  Smith  v.  Fellows,  ceived.  Witness  my  hand  and  seal. 
26  Hun  (N.  Y.)  384.  See  also  Hen-  W.  F.  Barr.  [l.  S.]  J.  Feaster  Brown, 
dricks  v.  Wolff.  14  Civ.  Pro.  Rep.  (N.  Y.  W.  D.  Brown  '  —  the  last  two  names 
Supreme  Ct.)  428.  being  signed  on  back  of  said  note," 

Wisoonsin.  —  Leggett    v.    Jones,     10  complies  with  all  the  requirements  of 

Wis.  34;  Veeder  v.  Lima,  11  Wis.  419;  the  code  and  is  good  against  the  de- 

Slrunk  v.  Smith,  36  Wis.  631.  fendants  named. 

Copy  Indorsed  as   Notice.  —  Where  a  South  Dakota.  —  Scott  v.  Esterbrooks, 

copy  of  a  note  is  indorsed  upon  a  dec-  6  S.  Dak.  253. 

laration  and  served  therewith  as  the  1.  People  «/.  Pearson,  2  111.  458;  Ben- 
cause  of  action  under  the  statute,  such  jamin  v.  Delahay,  3  111.  574;  Brower 
copy  becomes  a  part  of  the  declaration,  v.  Rupert,  24  111.  183;  Chumasero  v. 
and  the  plaintiff  is  confined  to  the  Gilbert,  26  111.  30;  Phelps  v.  Church, 
cause  thus  set  out.    That  statute  was  65  Mich.  233;   West  v.  Darcy,  20  R.  I. 
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may  set  out  an  exact  copy  of  the  note  sued  on  in  the  words  and 
figures  which  appear  upon  the  face  thereof  and  claim  the  amount 
of  the  note  and  interest  in  the  form  authorized.* 

(8)  Petition  with  Copy,  —  So,  under  other  statutes,  a  brief  mode 
of  pleading  in  the  place  of  a  declaration  has  been  provided  by 
petition  with  the  instrument  annexed  to  or  set  out  therein.* 

(pt.  ii.)  70;  Cooper  z/.  Blood,  2  Wis.  62;  defendant  of    the    particular  demand 

Markoe  v.  Seaver,  2  Wis.  148;  Peck  v.  sought  to  be   recovered,  was  as  fully 

Cheney,  4  Wis.  249.  attained  by  a  literal  description  of  the 

The  (Mginal  Kote  may  be  filed  with  instrument  in  the  declaration  as  by  the 

the    declaration    instead    of    a    copy,  filing  of  a  detached  copy. 

Davis  V,  Cosnahan,  i   Hill  L.  (S.  Car.)  1.    Hall    v,    Foster.    114    Mass.    18: 

373.  Lincoln  v.  Butler,  14  Gray  (Mass.)  129; 

Snffloienoy  of  Copy.  —  A  receipt  on  the  Osgood    v,  Pearsons,  4   Gray  (Mass.) 

back  of  a  note  for  a  part  payment,  and  455. 

a  memorandum  that  the  note  had  been  In  Moore  v.  Royce,  10  Allen  (Mass.) 

protested  for  nonpayment,  are  not  parts  556,    the   defendant   demurred    to  the 

of  the  note,  and  need  not  appear  in  the  declaration    on    the   ground    that  the 

copy  served  with  the  declaration  in  an  allegation    that    the   defendant    owed 

action  on  the  note.     Such  *a  variance  the  balance  due  on  the   note,  was  un- 

will   not  exclude   the   note.     Buhl   v.  certain,  informal,  and  insufficient,  but 

Trowbridge,  42  Mich.  44.  the  objection  was  overruled,  the  court 

Inaccurate  Copy.  —  The  purpose  of  a  saying:     '*  The   declaration    is  almost 

copy  is  to  notify  the  defendant  of  the  in  the  words  of  the  form  prescribed  by 

particular  claim  in  suit  in  order  that  he  the  statute.     It  sets  forth  with  substan- 

may  determine  whether  or  not  he  has  tial  precision  and  certainty  the  facts 

a  defense  and  make  or  omit  to  make  relied  upon  in  support  of  the  action.*' 

his  affidavit  accordingly.     If  it  is  suffi-  Snfflcieney     of     Copy — Tarianoe.  —  A 

ciently  accurate  to  identify  the  claim  declaration  alleged  that  '*  the  defend- 

and  not  mislead  the  defendant  its  pur-  ants  made  a  promissory  note,  a  copy 

pose  is  fulfilled.     An  exact  copy  is  not  whereof  is  hereto  annexed,  payable  to 

necessary,  for  to  insist  upon  this  would  one  Betsey  S.  Besse,  or  order,  and  the 

be  to  require  a  facsimile  or  reproduc-  same   was  duly   indorsed   and    trans- 

tion  of  the  original,  a  degree  of  strict-  ferred  to  the  plaintiff."    At  the  trial  the 

ness  which  it  is  said  would  render  the  plaintiff    offered    in    evidence   a  note 

provision  of  the  statute  impracticable  precisely  corresponding  with  the  copy 

and   inoperative.     West  v,   Darcy,  20  annexed  to  the  declaration,  save  that 

R.  I.  (pt.  ii.)  70.  it  bore  an  indorsement  by  Besse,  and 

In  Chumasero  v,  Gilbert,  26  111.  39,  on    its   face   a   revenue    stamp,  and  a 

it  was  held  that  the  omission  to  file  an  memorandum   of  protest  and    notice, 

accurate  copy,  or  the  want  of  any  copy,  signed   by   a   nptary,    none   of   which 

was  waived  by  going  to  trial  without  were  in  the  copy;  and  it  was  held  that 

objection.  the  declaration  in  this  case  set  out  a 

Party  Not  Misled. — A  note  sued  on  copy  of  the  note  made  by  the  defend- 

contained     the     words    *'  secured    by  ant,  and  the  legal  effect  of  its  indorse- 

mortgage,"  but  the  copy  served  with  ment    to    the    plaintiff,    and    that   the 

the  declaration  did   not  contain  these  note  and  indorsement   offered  in  evi- 

words.     An  objection  to  the  admission  dence  corresponded  with   the  declara- 

of  the  note  in  evidence  because  it  va-  tion.     Clary  v,  Thomas,  103  Mass.  44. 

ried  from  the  copy  set  out  in  the  dec-  2.  Jacobson  7f.   Manning,   2   Greene 

laration    was    overruled,    the    counsel  (Iowa)  585;    Myers  v.    Miller,   2  Ohio 

making  the  objection  admitting  that  Dec.  (Reprint)  319.  2  West.  L.  M.  (Ohio) 

he   was   not  misled  by   the  omission.  420;    Sargent  v.  Steubenville,  etc.,  R. 

Howry  v.  Eppinger,  34  Mich.  29.  Co.,  32  Ohio  St.  452;   Ingersoll  v.  Craw, 

Description  of  InBtmment   Instead  of  i  Cleve.  L.  Rep.  (Ohio)  i,  4  Ohio  Dec. 

Copy.  —  In  Benjamin  v.  Delahay,  3  111.  (Reprint)  76. 

574,  it  was  held  that  the  object  of  the  The  Petition  in  Debt.  —  Under  Arkan- 

statute   requiring   the  plaintiff  to   file  sasRev.  Stat.,  p.  152,  which  provide  that 

with  his  declaration  a  copy  of  the  in-  '*any  person,  being  the  legal  owner  or 

Strument  sued  on,  being  to  notify  the  holder  of  any  bond,  bill,  or  note  for  th« 
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(9)  Exhibits  —  (a)  Baqttirement.  —  In  some  states  it  is  required 
that  an  instrument  which  is  the  foundation  of  the  case  must 
be  annexed  to  the  complaint  as  an  exhibit  by  copy  or  origi- 
nal, or  a  copy  thereof  set  out  in  the  complaint,*  and  the  fail- 
ure to  comply  with  such  a  statute  will  render  the  complaint 
bad  on  demurrer,*  where  the  instrument  is  not  alleged  to  be  lost 

paymentof  money  or  property ,  may  sue  ive,  and  the  defect  is  cured  by  verdict, 

thereon  in  any  circuit  court  having  ju-  Burdsal  x*,  Davies,   58  Mo.  138;    Fen* 

risdiction  thereof  by  petition  in  debt/'  wick    v.  Bowling,   50  Mo.   App.    516; 

it  is  held  that  the  object  of  the  act  was  Peake  v,  Bsll,  65  Mo.  224;  Andrews  t/. 

to  give  the  party  by  petition  and  sum-  Alcorn,  13  Kan.  351;  McCarn  v.  Rivers, 

mons  a   summary   mode  of  recovery  7  Iowa  404. 

and  debt,  and  that  the  new  proceeding  Fatal  After  Terdiel.  —  In  Indiana  it  is 

is  a  new  and  more  simple  manner  of  held  that  a  pleading  is  demurrable  if 

suing  in  that  form  of  action  and  will  lie  this  rule  is  not  complied  with,  and  that, 

only  in  such  cases  where  by  the  com-  on  failure  I0  demur,  the  defect  is  not 

mon  law   debt  could   be   maintained,  cured    by    the    verdict,    but    may    be 

By  petition  and  summons  the  copy  of  reached  by  motion  in  arrest  of  judg- 

the  instrument  is  required   to  be   in-  ment.     Johnson  School  Tp.  v.  Citizens 

serted.     Mitchell    v.    Walker,   4    Ark.  Bank,  81  Ind.  517. 

145;    Yell  V.  Snow,  24  Ark.   554.     See  Compariton   with    Former    Syitem. — 

also  Jacobson  v.   Manning,  2   Greene  Under  the  former  system  of  procedure 

(Iowa)  585.  it  was  sufficient  for  a  pleader  to  set 

Statute  Permiieiye.  —  In  Jacobson  v.  forth  the  written  instrument  sued  on 
Manning,  2  Greene  (Iowa)  585,  it  was  according  to  its  legal  effect  and  opera- 
held  that  the  statute  permitting  a  suit  tion.  The  statutes  requiring  the  origi- 
upon  a  note  or  bond  to  be  commenced  nal  instrument  or  a  copy  to  be  filed 
by  filing  the  same  with  the  clerk,  to-  with  the  pleading  are  therefore  amend- 
gether  with  the  petition  setting  forth  atory  of  that  practice.  See  Price  v, 
the  substance  of  the  note  or  bond,  and  Grand  Rapids,  etc.,  R.  Co.,  13  Ind. 
concluding  with  a  prayer  for  judgment  58. 

for  the  debt,  did  not  prevent  a  suit  upon  Detcription  and  Legal  EiEDCt  Inetead  of 

the  note  in  the  ordinary  form.  Copy.  —  If  a  note  is  not  copied  in  the 

1«  Peoria  M.  &  F.  Ins.  Co.  v.  Walser,  complaint  but  the  material  substance 
22  Ind.  73;  Prince  v.  State,  42  Ind.  and  legal  effect  of  the  note  are  stated, 
315;  Roche  z/.  MoflStt,  107  Ind.  58;  showing  its  date,  consideration,  par- 
Barnes  V.  Van  Keuren.  31  Neb.  165;  ties,  principal  sum  and  rate  of  interest, 
Arkansas  City  First  Nat.  Bank  v.  and  the  amount  due  and  unpaid,  and 
Jones,  2  Okla.  353.  See  article  Ex-  it  is  averred  that  the  defendant  refused 
HiBlTS,  vol.  8,  p.  736.  to  pav  the  same,  or  any  part  thereof, 

8.  Arkansas  City  First  Nat.  Bank  v.  and  that  the  plaintiff  is  still  the  owner 

Jones,   2  Okla.   353;    Peoria  M.  &  F.  and  holder  thereof,  the    complaint  is 

Ins.  Co.  V,  Walser,  22  Ind.  73;  Roche  v.  not  subject  to  general  demurrer  on  the 

Moifitt,  107  Ind.  58;  Prince  v.  State,  42  ground  that  a  copv  of  the  note  is  not 

Ind.  315;    McCarn  v.  Rivers,   7  Iowa  embodied  in  it.     Ward  v.  Clay,  82  Cal. 

404.;    Mainer  v,    Reynolds,   4    Greene  502;    Schuttler  v.  King,  13  Mont.  228. 

(Iowa)  187.  Nor  objectionable   because  a  copy  is 

Waiver  of  Objeotion.  —  Where  a  de-  not    filed    as    an    exhibit.     Mercer  v 

fendant  pleads  to  the  merits,  a  motion  Hebert,  41  Ind.  460;  Budd  v.  Kramer, 

in  arrest  of  judgment  will  not  lie  on  14   Kan.   loi;    Lyon   v,    Kempinski,  i 

the  ground  that  the  note  sued  on  was  Tex.  App.  Civ.  Cas.,  g  79;    Gunter  v, 

not  filed  with  the  petition  and  that  the  Lillard,  i  Tex.  Civ.  App.  325;  Hamil- 

petition   neither  alleges  filing  nor  any  ton  v.  Black,  Dall.  (Tex.)  586.     And  a 

statutory  excuse  for  the  failure  to  file,  substantial  copy  is  sufficient  when  the 

because  if  the  petition  is  in  other  re-  note   is  declared  on  according  to  its 

gards  sufficient    these   averments   are  legal   effect.     Dewees   v.   Lockhart,    I 

not  necessary  in  order  to  constitute  the  Tex.  535. 

cause    of    action.     Such    a    pleading.  And  in  such  a  case  if  a  petition  pur- 

though  defective  on  demurrer,  states  a  ports  to  make  a  copy  a  part  thereof,  the 

good  cause  of  action,  however  defect-  statement   to   that  effect   may  be    re- 
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or  destroyed,  or  a  sufficient  excuse  alleged  for  the  failure  to  file 
the  same.* 

(b)  Character  of  InBtmment  Heceieary  to  Be  Filed  —  aa.  Generally.  —  An 
instrument  required  to  be  filed  under  such  provisions  is  only  such 
as  is  the  foundation  of  the  action,  and  none  of  any  other  character 
need  be  filed.*     Thus,  the  copy  of  an  acceptance  in  an  action 

jected  as  surplusage.     Gunter  v.  Lil-  that  he   has   possession   by   virtue  of 

lard,  I  Tex.  Civ.  App.  325;    Lyon  v,  an  agreement  fraudulently  procured; 

Kempinski,    i    Tex.   App.    Civ.    Cas.,  proof  of  the  latter  would  not  support 

§  79.  an  averment  of  the  former.     Timmons 

Under  earlier  statutes  in  Indiana^  it  v.  Wiggins,  78  Ind.  297. 

was  held  that  the  instrument  sued  on  Third  Person  in  Posseuion.  —  An  alle- 

must  have  been  set  forth  in  the  com-  gation  that  a  note  is  wrongfully  held 

plaint  according  to  its  legal  effect  and  by  a  third  party  is  no  excuse  for  non- 

the  original  instrument  or  a  copy  must  compliance  with  the  statutory   provi. 

be  filed  with  the    pleading.     Conwell  sion.     Hook  v,  Murdoch,  38  Mo.  224. 

V.   Hill,  14  Ind.   131;    Price  v.  Grand  See  also  Conwell  v.  Hill,  14  Ind.  131, 

Rapids,  etc.,  R.  Co.,  13  Ind.  58.  holding  that  in  a  suit  against  a  bank 

Where  the  Instrument  Ii  Copied  into  for  failure  to  pay  notes  on  demand,  the 

the  Pleading  it  need  not  be  attached  as  notes,  or  copies  thereof,  should  be  filed 

an  exhibit.     Barnes  v.  Van  Keuren,  31  with  the  complaint,  and  the  fact  that 

Neb.  165.  they   were   deposited    in   an   auditor's 

1.  Cleveland  v.  Roberts,  14  Ind.  511;  office  did  not  excuse  the  failure  to  file 

Blasingame  v.  Blasingame,  24  Ind.  86,  them. 

holding  that  the  allegation  of  loss  need  Intnfficient  Ezcnse.  —  Where  a  party 

not  be  under  oath.  in  attempt  to  excuse  the  nonfiling  of  a 

See   article  Lost  Instruments    and  note  proffers  in  his  pleading  an  excuse 

Records,  vol.  13,  p.  349.  not  warranted  by  statute,  his  pleading 

Subscription  Paper.  —  Such  a  statute  is  demurrable.     Hook  v.  Murdoch,  38 

does  not  embrace  within  its  meaning  Mo.  224. 

a    subscription    paper.     Workman    v.  Waiver  of  Olgeotion.  —  If  there  is  a 

Campbell.  46  Mo.  305.  failure  to  allege  an  excuse  for  not  filing 

Defendant  in  PoiMuion.  —  An  aver-  an  exhibit,  the  petition  is  defective  and 
ment  that  the  defendant  is  in  the  pos-  is  subject  to  demurrer,  but  being  the 
session  of  the  note  is  a  sufficient  excuse  mere  defective  statement  of  a  good 
for  a  failure  to  file  a  note  or  a  copy  cause  of  action  is  cured  by  verdict, 
thereof  with  the  complaint.  Keesling  Burdsal  7'.  Davies,  58  Mo.  138. 
V.  Watson,  91  Ind.  578;  Walter  A.  Wood  3.  Clark  v.  Trueblood,  16  Ind.  App. 
Mowing,  etc.,  Mach.  Co.  v.  Irons,  10  100;  Seawright  v,  Coffman,  24  Ind. 
Ind.  App.  454.  4H;  Porter  r.  Waltz,  108  Ind.  40;  Cope- 
Where  the  maker  of  a  note  obtains  land  v.  Philadelphia,  etc.,  Coal,  etc., 
possession  thereof  he  is  estopped  from  Co.,  13  Phila.  (Pa.)  8,  36  Leg.  Int.  (Pa.) 
objecting  that  the  note  is  not  filed  with  202. 

the   petition.     Bank  of  Commerce  v,  Hote  on  Baok  of  Agreement.  —  A  note, 

Hoeber,  8  Mo.  App.  171.  written  on  the  back  of  an  agreement. 

An  averment  that  the  defendant  being  the  foundation  of  the  cause  of 
"  by  trick,  connivance,  and  fraudulent  action,  the  agreement  constitutes  no 
pretenses  obtained  possession  of  said  part  of  the  note  and  need  not  be  made 
notes,"  is  a  sufficient  averment  to  ex-  a  part  of  the  petition.  Dunning  v. 
cuse  the  nonfiling  of  the  notes,  or  Rumbaugh,  36  Iowa  566. 
copies  of  them,  with  the  complaint,  but  A  Protest  of  a  check  is  not  necessary 
it  does  not  authorize  the  plaintiff  to  in  case  of  its  nonpayn:ent,  but  if  it 
prove  that  a  settlement  made  by  him  were  necessary  it  would  only  afford 
with  the  defendant,  in  pursuance  of  evidence  of  the  matters  properly  em- 
which  the  notes  had  been  surrendered,  braced  within  it.  and  would  nol  con- 
was  brought  about  by  fraud,  mistake,  stitute  the  foundation  of  the  action, 
or  error,  for  the  purpose  of  setting  aside  A  protest,  in  other  words,  is  only  to  be 
such  settlements,  but  the  averment  used  as  evidence  on  the  trial  concern- 
means  that  the  defendant  has  posses-  ing  the  instrument  in  writing  to  which 
sion  of  the  notes  without  right,  and  not  it  relates,  and  not  as  a  written  instru- 
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against  the  drawer  is  no  part  of  the  pleading,*  But  if  the  note 
is  subject  to  conditions  contained  in  a  contemporaneous  writing, 
it  is  held  that  the  latter  should  also  be  made  a  part  of  the  com- 
plaint by  copy,  and  that  a  copy  of  the  note  showing  the  existence 
of  such  writing  will  render  the  complaint  demurrable.* 

bb.  Copy  of  Indorsement  or  Assignment.  —  Only  such  indorsements 
need  be  copied  or  attached  as  are  material  to  plaintiff's  title.'  In 
some  cases  it  is  held  that  an  indorsee  or  assignee  may  sue  the 
maker  without  setting  out  a  copy  of  the  indorsement  to  himself, 
though  such  copy  is  necessary  where  the  action  is  against  the 
indorser.*  In  other  cases,  however,  it  is  held  that  it  is  necessary 
to  set  out  a  copy  of  an  indorsement,  even  in  an  action  against  the 
maker.* 

(e)  Several  Connts  or  Paragraphe  —  On  Initniment  Sned  On.  —  Several 
counts  or  paragraphs  of  a  complaint  may  be  based  upon  the  same 

me nt  constituting  the  basis  of  the  ac-  Scott,  io6  Ind.  245;  Bascom  v.  Toner, 

tion.     Pollard  v,  Bowcn,  57  Ind.  234.  5  Ind.  App.  229;  Woodruff  r.  Leonard, 

1.  Brown  v,  Jones,  125  Ind.  375.  4  Thomp.  &  C.  (N.  Y.)  208. 

2.  Titlow  V.  Hubbard,  63  Ind.  6;  Common  Counts  with  Notice, — In 
Busch  V.  Columbia  City  German  Bldg.,  Hamilton  v.  Powers,  80  Mich.  313,  it 
etc.,  Assoc.  No.  2,  75  Ind.  348.  was  held  that  in  assumpsit  on  the  com- 

Conditional      Promise.  —  Where     the  mon    counts,   with  copy  of  the  note 

copy  of  an  instrument  exhibited  shows  served  with  the  declaration,  under  the 

a  promise  to  pay  under  certain  condi-  statute,   such   copy  should  show  the 

tions,  a  complaint  in  the  ordinary  form  indorsement    through   which   plaintiff 

on  a  promissory  note  to  pay  uncondi-  acquired     title,    but     an    amendment 

tionally   is    not  sufficient.     Titlow    v.  should  be  allowed  in   this   respect  in 

Hubbard,  63  Ind.  6.  furtherance  of  justice. 

8.  Plaintiff's  Indorsement.  —  In  an  ac-  Allegation    of  Indorsement.  —  There 

tion  by  one  who  had  paid  and  taken  must  also  be  an  allegation  referring  to 

up  a  note  indorsed  by  him,  against  the  the  indorsement,  as  well  as  a  copy  of 

maker  and   prior  indorser,   it    is  not  the  indorsement.     Sinker  v,   Fletcher, 

necessary  to  copy  into  the  petition  the  61  Ind.  276. 

indorsement  from  the   plaintiff.     Fox  In  Drumm  v.  Bradfute,  18  La.  Ann. 

V.  Sayre,  6  Dana  (Ky.)  312.  680,  it  was  held  that  where  the  indorse- 

4.  Treadway  v.  Cobb,    18    Ind.    36;  ment  was  set  out  in  the  petition,  it  was 

Tillman  v,  Harter,  38  Ind.  i;  Keller  v.  a  part  thereof,  and  the  absence  of  an 

Williams,  49  Ind.  504;  Keith  v,  Cham-  allegation  of  indorsement  was  cured, 

per,  69  Ind.  477;  Hill  z'.  Shaker,  73  Ind.  Against    Maker    and    Surety,  —  In 

459;  Fordyce  v.  Nelson,  91  Ind.  448;  Smith  v.  Hunter,  33  Ind.   106,  it  was 

Thomson     v,     Madison     Bldg.,    etc.,  held  that  in  an  action  by  an  assignee 

Assoc,    103    Ind.    279;    Simpkins    v,  against  the  maker  and  surety,  the  lat- 

Smith,  94  Ind.  471;  Short  v.  Kerns,  95  ter  could  not  object  that  the  complaint 

Ind.    432;    Eichelberger  v.   Old   Nat.  did  not  set  out  the  assignment,  as  the 

Bank,  103  Ind.  402;  Bascom  v.  Toner,  action  was  not  based  on  the  assign- 

5  Ind.  App.  229.  ment. 

Action  on  Indorsement.  —  Where   the  0.  Arkansas  City  First  Nat.  Bank  v, 

action  is  on  an  indorsement  against  an  Jones,  2  Okla.   353;    Mainer  v.    Rey- 

indorser,  it  is  held  that  the  indorsement  nolds,  4  Greene  (Iowa)  187;    Gray  v, 

is  the  cause  of  action,  and  must  be  set  Phillips,  i  Morr.  (Iowa)  430. 

out  by  original  or  copy.    Treadway  v.  Protection  as  Bona  Fide  Holder.  —  In 

Cobb,  18  Ind.  36:    Sinker  v,  Fletcher,  O^i^it  was  held  that  in  a  petition  framed 

61    Ind.   276;   Williams  v.   Osbon,   75  under  the  code  in  an  action  by  one  other 

Ind.  280;  Rairden  v.  Winstandley,  99  than  the  payee,  against  the  maker,  a 

Ind.  600,  holding  that  the  defect  is  not  copy  of  an  indorsement  by  the  payee 

cured  by  verdict;  Eichelberger  v.  Old  must  be  set  out  in  order  to  entitle  the 

Nat.  Bank,  103  Ind.  402;   Smythe  v.  plaintiff   to  protection   as  a  bona  fide 
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writing,  and  a  single  copy  referred  to  in  each  paragraph  will  be 
sufficient.* 

Baveral  Inatniments  Bned  On.  —  But  where  several  instruments  are 
declared  on,  it  has  been  held  that  a  copy  of  each  must  be  exhibited 
with  the  paragraph  counting  upon  it,  notwithstanding  all  the 
instruments  are  identical  in  terms.* 

(d)  Identiileatlon.  —  The  mere  filing  of  an  instrument  without  any 
reference  to  it  in  the  pleading  is  not  sufficient.'  The  instrument 
must  in  some  manner  be  referred  to  so  as  to  identify  it  with 
reasonable  certainty.* 

^e)  Effeet  of  the  ExhlMt  or  Copy  —  Part  of  Pleading.  —  The  effect  of 
exhibits  and  copies  depends  upon  the  purpose  for  which  they  are 
required  and  permitted.     Where  a  strict  rule  prevails  requiring  an 

indorsee    for   value    before    maturity,  tion  that  the  others  of  each  denomina- 

Tisen  v,  Hanford,  31  Ohio  St.  193.  tion  were  exactly  like  those  exhibited, 

Omiiflion  —  Oljeotion. —  It    has    been  except  in  letters  and  numbers  which 

held,  however,  that   the  omission   to  are  given.     Tarbell  v.  Stevens,  7  Iowa 

annex  a  copy  of   an   assignment  can  163.     See  also  Con  well  v.  Hill,  14  Ind. 

only  be  taken  advantage  of  by  demur-  131. 

rer.     McCarn  v.  Rivers,  7  Iowa  404.  8.  Hiatt    v,     Goblt,     18     Ind.    494; 

1.  Johnson   School   Tp.    v.  Citizens'  Stafford  v.  Davidson,  47  Ind.  319,  hold- 
Bank,   81   Ind.  517;  Peck  v.  Hensley,  ing  that    the    averment,  **  a  copy  of 
21    Ind.  344;    Maxwell   v.   Brooks,  54  which  note  is  now    due    and  remains 
Ind.  98;   Scotten  v,  Randolph,  96  Ind.  wholly  unpaid,"  is  insufficient. 
581.  4.  Peoria  M.  &  F.,  etc.,  Ins.  Co.  ». 

Where  a  petition  sued  on  one  instru-  Walser,  22  Ind.  73:  Davisson  t/.  Wil- 
ment  in  several  counts,  the  instrument  son,  80  Ind.  391;  Bennett  v.  Wain- 
being  annexed  to  the  petition  as  a  part  wright,  16  Ind.  211;  Williams «/.  Osbon, 
thereof,  it  was  not  error  to  strike  out  75  Ind.  280. 

all  the  counts  except  that  which  prop-  Sofflcienoy.  —  When    a    note   is  filed 

erly    described    the    action.     Beal    v,  with  a  pleading  with  an  averment  that 

Alexander,  6  Tex.  531.  the  defendant  is  indebted  to  the  plain- 

8.  Johnson    School  Tp.  v.  Citizens*     tiff  "  in  the  sum  of  $ ,  due  by  note 

Bank,  81  Ind.  517.  herewith  filed,"  this  is  held  sufilcient  to 

In  an  Action  on  a  Hnmber  of  Warrants  identify  the  note  and  make  it  part  of 

purchased  by  the  plaintiff,  the  petition  the  petition.     Totten  v.  Cooke,  2  Mete, 

alleged   the   purchase   for  a   valuable  (Ky.)275. 

consideration  by  the  plaintiff,  and  that  So  it  is  held  that  if  a  complaint  after 

a  full  description  of  the  warrants  was  describing    the    instrument    sued    on 

attached  as  an  exhibit  to  the  petition,  alleges  that  "  a  copy  is  herewith  filed," 

Instead  of  describing  the  warrants  in  and  a  copy  of  the  instrument  marked 

the  petition  the  description  was  given  "  exhibit "  immediately  follows,    this 

in  an  exhibit,  as  above  stated,  setting  is  sufficient.     Carper  v.   Kitt,  71   Ind. 

forth  the  date  of  each  claim,  the  name  24;    Gish   v.   Gish,   7   Ind.   App.    104; 

of  each  payee,  and  the  amount  of  each  Mercer  v.  Hebert,  41  Ind.  460;  Triddle 

claim,  and  it  was  held  that  all  the  nee-  v.  Crane,  68  Ind.  583;  Reed  v,  Broad- 

essary   averments   in    the    petition   in  belt,  68  Ind.  9I;    Whit  worth  v.  Mal- 

such  a  case  having  been  made,  the  ex-  comb,  82  Ind.  454;  Northwestern  Mut. 

hibit  was  attached  only  as  a  more  ex-  L.  Ins.  Co.  v.   Hazelett,  105  Ind.  212; 

plicit  description  of  the  warrants,  and  Blackburn  v.  Crowder,  108  Ind.  238. 

the  aggregate  sum  thereof  being  stated  So   where   the    reference  was  made 

in  the  petition,  it  was  sufficient.     Sher-  that  *'  said  note  is  in  the  words  and 

wood  V.  La  Salle  County,  (Tex.  Civ.  figures  following:    to  wit  (here  insert 

App.  1894)  26  S.  W.  Rep.  650.  Exhibit  A,  which  is  filed  herewith  and 

In  a  Salt  on  SoYoral  Bank   BUls    of  made  a  part  hereof),"  it  was  held  to 

different  denominations  it  was  held  to  appear  with  reasonable  certainty  that 

be  sufficient  to  attach  a  copy  of  one  bill  the  note  was  filed  as  an  exhibit  and 

of  each  denomination  with  an  allega-  was  the  one  upon  which  the  complaint 
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exhibit  to  be  filed  with  the  pleading  if  a  copy  is  not  set  out,  the 
proper  filing  of  such  an  exhibit  makes  it  a  part  of  the  pleading 
and  the  contents  of  the  instrument  need  not  be  further  or  other- 
wise set  out.*  It  becomes  a  part  of  the  pleading  to  the  same 
extent  as  if  copied  at  length  therein  and  is  held  to  be  sufficient  to 
cure  uncertainties  in  the  pleading  itself.*  But  this  is  only  the 
case  where  the  paper  filed  is  such  as  is  required  to  be  made  a  part 
of  the  complaint  because  it  is  the  foundation  of  the  action,  and  if 
an  instrument  is  unnecessarily  filed  as  an  exhibit  it  will  not 
thereby  become  a  part  of  the  pleading  but  may  be  disregarded.' 
Hot  a  Part  of  Pltading.  —  In  Other  cases,  however,  it  is  held  that 

was  based,  though  it  was  not  made  in  ing  the  defendant  of  the  matter  of  com- 

the  most  appropriate  method.     Ouokle  plaint,  and  that  the  copy  of  the  note 

V.  Nichols,  loi  Ind.  473.  thus  indorsed  was  the  notice  which  in- 

1.  Mercer  v.  Hebert,  41  Ind.  459.  formed  the  defendant  of  the  cause  of 

3.  Albany    Furniture    Co.    v.    Mer-  action;  that  because  of  the  inadequacy 

chants'   Nat.   Bank,  17  Ind.  App.  95;  of  a  declaration  in  the  common  money 

Blount  V.  Rick,   107   Ind.  238;  Jaqua  counts  to  perform  this  function  without 

V.  Woodbury,  3  Ind.  App.  389;  Lucas  the  service  of  such  a  copy  it  seems 

V.  Baldwin,  97   Ind.  471;    Kunkler  v.  necessarily    to    follow   that    the  copy 

Turnting,  10  Ind.  418.  must,  in  such  cases,  be  taken  as  a  part 

In  OUahoma  the  rule  in  Indiana^  un-  of  the  declaration.    Cooper  v.  Blood,  s 

der  provisions  similar  to  those  in  the  Wis.   70;    Markoe  v.   Seaver,   a  Wis. 

latter  state,   was  adopted.     Arkansas  148. 

City  First  Nat.  Bank  v,  Jones,  a  Okla.  Tarianoe  Betweon  Copy  Annexed  and 

353.  Declaration  in  Complaint.  —  Where    an 

In  Georgia  a  copy  under  the  statute  exhibit  filed  is  a  part  of  the  complaint, 

providing  a  brief  statutory  form,  it  has  if  there  is  a  variance  between  it  and 

been  held  that  the  copy  is  a  part  of  the  the  description  in  the  complaint,  the 

pleading  and  aids  defective  allegations,  exhibit  will  control  the  statements  of 

Atkins  V.  Cobb,  56  Ga.  86.  the  complaint.     Clark  v.  Trueblood,  16 

In  Kansai  it  is  also  held  that  upon  an  Ind.  App.  98;  Goodbub  v,  Scheller,  3 

objection  to   the  introduction  of  evi-  Ind.  App.  318;  Carper  v,  Garr,  70  Ind. 

dence  upon  the  ground  that  the  petition  212;  Burroughs  v.  Wilson,  59  Ind.  536; 

did  not  state  facts  sufficient  to  consti-  Arkansas   City    First    Nat.    Bank    v, 

tute  a  cause  of  action  the  direct  allega-  Jones,  2  Okla.  353. 

tions  in  the  body  of  the  petition  might  Xeteeneeto  Copy  for  Fartioalar  Purpose, 

be  taken  into  consideration  in  connec-  —In  other  cases  it  is  held  that  a  copy 

tion  with  the   contents  of  bonds  and  of  the  note  referred  to  in  the  body  of  a 

coupons  as  contained  in  the  copies  at-  complaint  may  be  looked  to  by  the 

tached  to  the  petition,  being  tak^n  as  a  court  for  the  purpose  of  ascertaining 

part  of  the  petition.     State  v.  School  the  exact  words  and  figures  and  the 

Dist.   No.   3,   34  Kan.   237;    Budd  v,  form  of  the  note.     Ward  v.  Clay,   8a 

Kramer,  14  Kan.  loi.  Cal.   505;    People  v.  De  la  Guerra,  24 

la  Wisoonsin.  —  The  service  of  a  copy  Cal.  78;  Hall  v.  Foster,  114  Mass.  18; 

of  the  note  is  equivalent  to  the  inser-  Clary  v,  Thomas,  103  Mass.  44. 

tion    of    a    special    count.      Peck    v.  The  copy  being  annexed  to  the  com- 

Cheney,  4  Wis.  249.  plaint  for  the  purpose  of  informing  the 

Copy  Indorsed  on  Declaration, — Where  defendant  of  its  form  and  contents,  its 
a  copy  of  the  note  was  indorsed  upon  genuineness  and  due  execution  in  the 
a  declaration  and  served  therewith  as  a  form  exhibited  are  admitted  for  all  pur- 
cause  of  action,  it  was  held  that  the  poses  of  the  trial,  unless  denied  under 
copy  became  a  part  of  the  declaration  oath.  Ward  v.  Clay,  82  Cal.  505. 
to  which  the  defendant  might  plead,  S.  Brown  v.  Jones,  125  Ind.  375; 
and  that  the  plaintiff  would  be  confined  Clark  v,  Trueblood,  16  Ind.  App.  100; 
to  the  cause  thus  set  out;  the  court  State  v.  Helms,  136  Ind.  122.  See  also 
holding  that  the  statute  stripped  the  Huseman  v.  Sims,  104  Ind.  317;  Dum- 
declaration  of  the  function  of  inform-  bould  v,  Rowley,  113  Ind.  353. 
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the  cause  of  action  must  be  set  forth  by  proper  averments,  inde- 
pendently of  any  copy  annexed  to  the  pleading,  and  that  if  there 
is  a  failure  of  such  averment  the  pleading  cannot  be  aided  by 
reference  to  the  copy.* 

(f)  Amendment  of  Copy.  —  A  copy  of  a  note  annexed  to  or  copied  in 
a  pleading  may  be  amended.* 

18.  Trover  —  General  Chiffioienoy  of  Allegations.  —  An  action  of  trover 
for  a  promissory  note,  or  other  instrument  in  writing  for  the  pay- 
ment of  money,  is  different  from  an  action  of  assumpsit  on  the 
same  instrument  as  to  the  necessity  of  particular  allegations  and 
proof  in  the  description  of  the  instrument.  In  this  form  of  action 
a  general  description  only  is  required  to  be  averred  and  proved.' 

1.  Bogardus  v.  Trial,  2  111.  63;  Black-  that  it  so  far  departed  from  the  estab- 

well  V,  Reid,  41  Miss.  102;  Marshall  v,  lished   precedents  and   so   nearly   ap- 

Hamilton,    41    Miss.     233;     Oyer    v,  proached     the    line    which    separates 

Krayer,  37  Mo.  603;  Deitz  v,  Corwin,  pleading    which     may     be    tolerated, 

35   Mo.  376;  Chambers  v,  Carthel,  35  although  not  approved,  from  pleading 

Mo.  374;  Schultz  V,  Herndon,  32  Tex.  radically  defective,  that   the  court  re- 

390;    Morris  z/.   Fort,  2  McCord  L.  (S.  fused  to  treat  the  bill  as  frivolous. 

Car.)  397.  Part  of  Beeord. —  Under  the  former 

Cannot  Supply  Omiieionf  to  Defeat  Ae-  mode  of  pleading  the  plaintiff  was  re- 

tion.  —  On  the  other  hand,  it  was  held  quired  to  make  proof  of  the  writing  on 

that  where  a  complaint  contained  the  which  the  action  was  founded,  but  un- 

ordinary  allegations  in  an  action  on  a  less  oyer  was  craved,  or  it  was  used 

promissory  note,  a  clause  at  the  end  of  upon  the  trial  as  evidence,  it  did  not 

a  note,   *'  this  note  secured  by  mort-  become   a  part  of  the   record.     Now, 

gage  of  even  date  herewith,"  would  not  however,  it  is  expressly  made  a  part 

support  the  contention  that  it  appeared  of  the  record  by  statute  when  filed  with 

by  the   complaint   that   the   note  was  the  pleading,  but  it  is  not  a  part  of  the 

secured  by  a  mortgage,  and  therefore  pleading  so  as  to  dispense  with  allega- 

that   the  complaint  failed   to  show   a  tions  which  are  necessary  to  set  forth 

right    to   maintain   a   separate   action  a  sufficient  cause  of  action.     Dodd  v. 

upon  the  note  where  there  was  no  aver-  King,  i  Mete.  (Ky.)  430. 

ment  in  the  pleading  itself  to  show  that  2.  Chapman  v,  Skellie,  65  Ga.  124; 

the  note  was  secured  by  a  mortgage,  Tillou  v.  Hutchinson,  15  N.  J.  L.  178. 

and  the  recital  to  that  effect  in  the  note  8.  Ewell  v,  Giliis,  14  Me.  74,  holding 

should  not  be  treated  as  the  equivalent  that  if  the  declaration  contains  a  gen- 

of  such  an  averment.     Matter  of  sub-  eral  description  of  a  note  and  further 

stance  must  be  alleged  in  direct  terms,  describes  the  amount  of  the  note,  for 

and  not  by  way  of  recital  or  reference,  what  property  it  was  given,  and  other 

much  less  by  exhibit  merely  attached  matters  of  immaterial   description,   it 

to  the  pleading.     Hibernia  Sav.,  etc.,  will  not  defeat  the  action  if  there  is  an 

Soc.  V,  Thornton,  117  Cal.  481.  entire  failure  of  proof,  but  if  there  is 

Direct  Averment  Whether  Hote  Copied  proof  in  relation  to  them  it  must  Con- 
or Attached.  —  For  the  purposes  of  form  to  the  allegation.  Bissel  v. 
pleading,  the  rule  requiring  direct  Drake,  19  Johns.  (N.  Y.)  66. 
averments  is  the  same  whether  the  in-  In  an  Aetion  for  Moneys  Golleoted,  and 
strum ent  is  set  forth  by  copy  in  the  also  for  the  value  of  certain  notes  and 
body  of  the  complaint  or  is  attached  other  evidence  of  debt  delivered  by  the 
thereto  as  an  exhibit.  Hibernia  Sav.,  plaintiff  to  the  defendant  for  safekeep- 
etc,  Soc.  V.  Thornton,  117  Cal.  481.  ing  and  collection,  an  allegation  that 

In  Brown  v.  Weldon,  71  Cal.  393,  the  the  plaintiff  delivered  to  the  defendant 

note  was  set  forth  in  the  complaint  in  "  the     following    list    of    promissory 

hac  verba^  but  there  was  no  allegation  notes,**   etc.,  is  not  obnoxious  to  the 

as  to  when  and  where  the   note   Was  objection  that  the  allegation  is  of  the 

made.     It  was  held  that  the  complaint,  delivery  of  a  mere  list  of  notes,  and 

although  inartificially  drawn,  was  suffi-  not  of  the  notes  themselves,  as  such  a 

cient  to  state  a  cause  of  action,   but  criticism   would  be  too  refined  under 
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A  complaint,  however,  must  be  sufficiently  certain  to  show 
whether  the  action  is  for  a  recovery  on  the  note  or  of  damages  for 
Its  conversion.*  And  if  the  right  to  maintain  the  action  depends 
upon  the  performance  of  a  condition,  such  performance  must  be 
alleged.* 

Talne.  —  In  an  action  for  the  misappropriation  or  non-return  of 
a  promissory  note,  the  presumption  is  that  the  value  of  the  note 
was  the  face  thereof,  and  no  more  specific  allegation  of  damage  is 
necessary.' 

Ownenbip  and  Finding.  —  Under  the  strict  rules  of  pleading,  a  count 
in  trover  for  the  conversion  of  a  promissory  note  which  fails  to 
state  that  the  plaintiff  was  possessed  of  the  note,  as  of  his  own 
property,  or  that -it  came  to  the  defendant  by  finding,  is  fatally 
defective  on  general  demurrer.^ 

X.  Use  of  Beyebal  Coith ts  —  1.  In  GFeneraL  —  A  plaintiff  is  not 
confined  to  a  single  count,  but  he  may  join  as  many  counts  as  are 
necessary  to  meet  the  exigencies  of  the  testimony  as  to  the  right 
which  he  claims.* 

the  provision  of  the  code  that  '*  in  the  objection  that  the  evidence  showed  the 

construction  of  a  pleading  for  the  pur-  finding  and  conversion.      Rittenhause 

pose  of  determining  its  effect,  its  allega-  v.  Knoop,  9  Ind.  App.  126. 

tions  shall  be  liberally  construed  with  2.  Genin  v.  Schwenk,  62  Hun  (N.  Y.) 

a  view  to  substantial  justice  between  574,  holding  that  if  the  defendant  was 

the   parties."     Horton   v.    Horton,   66  entitled  to  hold  the  note  for  the  reten- 

Wis.  32.  tion  of  which  the  plaintiff  was  seeking 

Eyidenoe  of  Property  in  Flaintiff.  —  In  to  recover  damages,  until  the  payment 

an  action  of  troier  for  a  note,  under  of  a  certain  amount  by  the  plaintiff  to 

proper  allegations  in  such  an  action,  the  defendant,  there  must  bean  allega- 

evidence  that  the  defendant  received  tion  of  the  tender  of  that  amount, 

the  note  from  the  plaintiff  and  prom-  8.  Loomis  v.  Mowry,  8  Hun  (N.  Y.) 

ised  to  collect  it  for  his  use  is  sufficient  312;  Potters.  Merchants'  Bank,  28  N. 

evidence  of  property  in  the  plaintiff.  Y.  655,  holding  that  in  an  action  in  the 

Ewell  V.  Gillls,  14  Me.  74.  nature  of  trover  the  value  of  the  note 

Hotioe  to  Prodnoe  Hote  Alleged  to  Have  need  not  be  proved  as  in  ordinary  ac- 

Been  Converted. —  It  is  not  necessary  to  tions  of  this  kind;  that  the  face  value 

give  notice  to  produce  a  note  which  is  is  prima  facie  evidence   of  its  value, 

alleged  to  have  been  converted.     If  the  which  alone  the  plaintiff  must  show; 

note  is  in  the  defendant's  possession  but    the    defendant    may    show    the 

or   under  his  control,  the  action  is  a  pecuniary    conditions    of    the    parties 

sufficient  notice.     Bissel  v.  Drake,  19  liable  thereon  in  order  to  reduce  the 

Johns.  (N.  Y.)66;  McClean  v.  Hertzog,  recovery. 

6  S.  &  R.  (Pa.)  154.     See  also  People  v.  In  an  action  for  the  conversion  of  a 

Holbrook,  13  Johns.  (N.   Y.)  90;  Ross  note,  if  the  party  is  not  able  to  state  the 

V.  Bruce,  i  Day  (Conn.)  100.  date  and  amount  thereof,  he  will  not 

1.  Genin  v.  Schwenk,  62  Hun  (N.  Y.)  be  required  to  make  such  statements, 

574.  but  it  will  be  sufficient  to  allege  that 

Waiver  of  Tort.  —  While  a  party  can-  the  note  is  of  great  value,  laying  the 

not  declare  in  tort  and  recover  011  a  value  under  a  videlicet^   but  he  must 

contract,  nor  vice  versa^  he  may  waive  not    undertake    to    state    the    precise 

the  tort  and  sue  in  an  action  ^x  r^M-  amount  for  which  the  note  was  given. 

tractu,  and  an  action  will  not  be  de-  Bissel  v.  Drake,  19  Johns.  (N.  Y.)  66. 

feated    because     supported    by    facts  4.  Sevier  v.    HoUiday,   2   Ark.  576, 

which  would  also  sustain  an  action  in  holding,  however,  that  the  omission  of 

tort.     Thus  where  a  defendant  found  such  statements  may  be  cured  by  ver- 

and  converted  coupons  belonging  to  the  diet. 

plaintiff  it  was  held  that  in  an  action  5.  Birdseye  v.  Smith.  32  Barb.  (N. 

for  money  had  and  received  it  was  no  Y.)  217.     See  also   Hill  v.  Hill,  51-  S. 
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OonTenion.  —  So  in  an  action  for  the  wrongful  conversion  of 
notes,  counts  may  be  joined  to  set  up  different  methods  by  which 
the  wrong  was  accomplished.  * 

2.  Counts  on  Separate  Notes  for  Same  Consideration.  —  Where  an 
action  is  brought  on  a  note  in  which  it  appears  that  another  note 
of  later  date  had  been  executed   a  count  may  be  added  on  the 

Car.  134;  supra,  1^,  e^  Joinder  df  Sptdal  an   action   against  the  other  makers, 

and  Common  Counts.  merged   in   a  judgment  in  a  court  of 

Thus  in  Barclay  v.  Moore,  17  Ala.  competent  jurisdiction  of  the  state,  it 

634,  it  was  held  that  an  action  of  debt  was  held  to  be  a  misjoinder  of  actions 

might  be  maintained  by  the  indorsee  of  to  unite  in   an  action  upon   the   note 

a  note  under  a  statute  which  provides  against  the  makers  not  before  sued  an 

that  *'  the  assignee  may  maintain  such  action  against  the  party  upon  the  judg- 

•uit  thereon  as  the  obligee  or  payee  ment  rendered.     Lindh  v.  Crowley,  Ss 

could  have  done,  whether  it  be  debt,  Kan.  47. 

covenant,  or  assumpsit,"  and  that  there  SleetioB.  —  In  Hill  v.  Hill,  51  S.  Car. 

is  no  error  in  joining  a  count  upon  a  134,  the  complaint  set  up  one  cause  of 

ptx>miBsory  note  with  a  count  upon  the  action  evidenced  by  note,  and  knother 

writing  obligatory.  by  the  note,  the  promise  to  pav  implied 

isi  Pennsylvania  it  was  held  that  the  from   payments   thereon,  ancl   written 

Act  of  May  25, 1887,  which  provided  that  acknowledgments  by  letters  and  in  the 

a  declaration  in  an  action  of  assumpsit  Circuit  Court:  the  plaintiffs  were  re- 

*'  shall  consist  of  a  concise  statement  quired  to  elect  upon  which  cause  they 

of    the    plaintiff's    demand,     *     »     ♦  would  go  to  trial,  and  upon  electing  to 

accompanied  by  copies  of  all  notes,"  proceed  upon  the  second  cause  it  was 

did  not  prevent  the  plaintiff  from  add-  ordered  by  the  court    that  the  allega- 

ing  a  count  containing  a  statement  of  tionfl  of  the  complaint  be  allowed  to  re- 

the  original  consideration  of  the  note,  main  unchanged,  but  that  no  proof  be 

Winters  v,   Mowrer,   i   Pa.  Super.  Ct  adduced,  except  such  as  would  support 

Rep.  58.     But  see  Penn  Nat.  Bank  t/.  the  second  cause  of  action,  and  it  was 

Kopitzsch  Soap  Co.,  61    Pa.   St.    134,  held  that  if  there  was  error  in  this  ac- 

holding  that  under  the  above  statute  tion  it  was  rather  in  requiring  the  elec- 

the  common  counts  have  no  place  in  tion  than  in  ordering  the  complaint  to 

pleadings  in  that  state.  remain  unchanged,  both  causes  of  ac- 

Gonntf  en  Judgment  and  Note.  —  In  an  tion  being  for  the  same  debt,  but  that 

action  on  a  judgment  recovered  on  a  allowing    the    first    cause    to    remain 

note  in  another  state  it  was  held  that  amounted  to  no  more  than  allowing  the 

the  declaration  could  be  amended  by  allegations  of  the  second  cause  to  be 

adding  a  count  on  the  note.     Downer  amended  by  an  insertion  therein  of  a 

V,  Shaw,  23  N.  H.  125.  copy  of  the  note  declared  on  in  the  first. 

In  Thompson  v.  Minford,  11  How.  the  execution  of  which  was  admitted 
Pr.  (N.  Y.  Supreme  Ct.)  273,  a  com-  in  the  answer,  because  every  allega- 
plaint  of  a  note  was  amended  after  an  tion,  except  the  copy  of  the  note,  con- 
answer  showing  a  recovery  in  another  tained  in  the  first  cause  of  action  was 
state  of  a  judgment  in  favor  of  the  contained  in  the  second  cause  of  action, 
plaintiff  against  the  defendant  on  the  Neceeeity  of  Separate  Cotmts  —  BifliBrent 
same  note,  by  setting  forth  both  the  note  Liabilities.  —  Where,  under  statute,  an 
and  the  judgment  on  it  and  claim-  assignor  who  guarantees  the  payment 
ing  only  the  sum  demanded  in  the  of  a  non-negotiable  note  may  be  joined 
original  complaint,  and  it  was  held  as  a  party  defendant  with  the  maker, 
that  this  was  not  a  new  count,  but  one  the  contract  of  the  maker  and  guarantor 
detailing,  as  was  frequently  done  in  a  being  different  contracts,  and  furnish- 
bill  in  chancery,  and  sometimes  in  an  ing  different  causes  of  action  against 
action  on  the  case,  facts  constituting  each,  cannot  be  united  in  one  count, 
th«  plaintiff's  case  instead  of  the  final  but  should  be  stated  in  separate 
agreement  alone,  and  was  proper.  counts.      Tucker  v.    Shiner,  24   Iowa 

But  where  the  cause  of  action  on  a  334. 

promissory   note    against    one   maker  1.  Brown  z^.  Carbonate  Bank,  34  Fed. 

WEB,  prior  to   the    commencement  of  Rep.  777. 
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last  note,  though  the  recovery  must  be  restricted  to  one  note.* 

XI  JoiHDSB  OP  Causes  op  Aotion  —  1.  In  (General.  —  The  owner 
of  several  notes  made  by  the  same  person  may  embrace  them  all 
in  one  action  against  such  person.*    So  it  seems  that  a  count  on 

1.  Gitriel   v.   Burrows,   72  Md.  366,  ian  of  another.     With  thit  diversity  of 

holding  that  an  amendment  permitting  claim,  it  is  probable  the  matter  of  de- 

the  addition  of  such  a  count  is  proper,  fense,  if  there  be  any,  is  different,  and 

8.  Wurlitzer  v.  Suppe,  38  Kan.  31,  consequently  the  replication  and  proof 

Welles  V.  Webster,  9  How.   Pr.  (N.  Y.  in  each  will  be  different.     To  compel 

Supreme  Ct.)  251;    Myers  v.  Miller,  2  a    consolidation    under  such   circum- 

West.  L.  M.  (Ohio)  420,  2  Ohio   Dec.  stances   would  not  be   in   accordance 

(Reprint)  319.  with  any  practice  in  the  courts  of  North 

iMlgnM  of HoA-aagotUble  Initmmenti.  Carolina,   or   elsewhere,  that  we  are 

-*  Where    several    non-negotiable   in-  aware  of."     Buie  v.  Kelly,  7  Jones  L. 

itruments  are  united  in  one  person  by  (N.   Car.)    267.     See  also  Gaulden  v. 

assignment,  he  may  bring  a  single  ac-  Shehee,   24    Ga.    438.       Compart    III. 

tion  on  them,  as  where  the  several  per-  Simultaneous  and  Successive  Suits. 

fons  entitled  to  recover  on  an  insurance  Due  Bills ,  —  It  was  held  in  Smith  v. 

policy  assign   their  claims   to  one  of  Bowell,  Term   (N.  Car.)  200,  that  the 

their  number.     Watertown  F.  Ins.  Co.  courts  would   not  consolidate  several 

V,  Grover,  etc.,  Sewing  Mach.  Co.,  41  actions  on  due  bills,  because  it  was  the 

Mich.  131.  policy  in  that  state  to  suppress  the  prac- 

negotiable  a&d  Noa-nogotiable  Hotot.  tice  of  issuing  due  bills,  and  therefore 

—  In  Myers  v.  Miller,  a  West.  L.  M.  the  court  would  do  nothing  to  save  the 

(Ohio)  420,  2  Ohio  Dec.  (Reprint)  319,  defendant's  costs, 

it  was  held  that  an  action  on  a  non-  IndiTidaal  and  BepreoentatiTe  CapaiOity. 

negotiable  note  which  the  plaintiff  had  —  It  has  been  held  that  a  single  action 

acquired  by  assignment  was  properly  cannot  be  maintained  on  an  instrument 

joined  with  a  count  on  a  negotiable  payable  to  the  plaintiff  in  a  representa- 

note,  of  which  the  plaintiff  was  payee  tive  capacity,  and  on  another  due  him 

and  the  defendant  maker.  personally.     Picquett/.  Swan,  3  Mason 

ConsoUdatiom.  —  Where  separate  suits  (U.  S.)  469.  But  see  Welles  v.  Web- 
are  brought  on  several  notes  made  by  ster,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
the  same  person  at  the  same  time,  and  251,  where  it  was  held,  against  such 
it  appears  that  the  same  defense  must  an  objection,  that  the  claims  in  suit 
be  set  up  in  each  suit,  the  actions  will  were  all  due  the  plaintiff  in  his  repre- 
be  consolidated,  but  where  the  notes  sentative  capacity. 
are  for  different  sums,  made  at  differ-  PromiMS  to  Testator  and  to  Ezeoutor. 
cnt  times,  and  maturing  at  different  -^Counts  on  promises  to  a  testator 
times,  and  it  does  not  appear  that  the  may  be  joined  with  counts  on  promises 
same  defense  may  be  set  up  in  each  to  an  executor,  if  the  damages  recov- 
case,  no  order  of  consolidation  will  be  ered  under  the  latter  would  be  assets  in 
issued*  Thompson  r.  Shepherd,  9  the  hands  of  the  executor.  Powley  r. 
Johns.  (N.  Y.)  262.  See  also  Wurliteer  Newton,  6  Taunt.  453,  1  E.  C.  L.  449. 
V.  Suppe,  38  Kan.  31.  PromlM  by  Teetator  aadbyEzooutor. — 

If  a  party  sue  on  a  bill,  and  after  the  In  assumpsit  against  an  executor,  a 
action  is  commenced,  another  bill,  ac-  count  on  a  promise  by  the  testator  may 
cepied  by  the  same  defendant,  of  which  be  joined  with  a  count  for  the  funeral 
he  is  the  holder,  is  dishonored,  and  expenses,  alleging  that  they  were  in- 
he  brings  a  second  action  oft  that,  a  curred  at  the  request  of  the  executor, 
judge  at  chambers  would,  on  applica^  and  that  he  as  executor  promised  to 
tion  being  made,  direct  the  two  actions  pay  therefor.  But  it  seems  that  a 
to  be  consolidated.  Oldershaw  v.  Treg-  count  on  a  promissory  note  of  the  ex- 
well,  %  C.  &  P.  58,  14  E.  C.  L.  209,  ecutor,  given  in  payment  of  the  funeral 

Consohdaiion  /Refused.  —  **  The  notes  expenses,  cannot  be  joined  with  a  count 

in  suit,  originated  at  different  times,  upon  a  promise  of  the  testator.     Hap- 

were  due  at  different  times;    two  of  good  v.  Houghton,  10  Pick.  (Mass.)  154. 

them  are  di«e  to  the  plaintiff  in  his  own  It  was  held  in  Wiltsie  v.  Beardsley, 

right,  two  «w  the  guardian  of  one  fam-  Hill  &  D.  Supp.  (N.  Y.)  386,  that  an  ac- 

ily  of  chi^^'Cn,  and  three  as  the  guard-  tion  on  a  noc«  against  executors  liable 
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a  promissory  note  is  properly  joined  with  one  on  an  account,  if  , 

both  the  note  and  the  account  are  due  at  the  time  of  the  com-                              i 
mencement  of  the  action,*  or  with  a  count  on  a  ratification  of  a 
forged  instrument,*  or  on  a  bond,'  or  a  judgment,*  or  with  a  count 

upon  an  agreement  to  indorse.*  It  has  also  been  held  that  an 
action  of  debt  on  a  promissory  note  may  be  joined  with  a  count 
on  a  sealed  instrument,^  or  with  a  proceeding  to  foreclose  a 
mortgage  securing  the  noteJ 

as  indorsers  should  not  be  joined  with  0.  Wilmington  Bank  v.   Houston,  i 

an  action  against  them  for  a  claim  due  Harr.  (Del.)  225. 

the  plaintiffs  from  their  testator.  6.  Mardis  v,  Terrell,  Walk.  (Miss.)                                    \ 

TroYet  for  Several   Bank  Hotes.  —  A  327.     But  see  Gaines  v.  Craig,  24  Ark. 

declaration   in  trover  for  divers  bank  477,  where  it  was  said:    "The  court 

notes  and  checks  may  contain  many  below  properly  struck  out  the  sealed 

counts,   all    the    counts    being    alike  agreement  for  another  reason.     Cove- 

except  as  to  the  time  of   the  several  nant  would  be  the  proper  form  of  ac- 

conversions,  the  plaintiff  expecting  to  tion  upon  it,  while  debt  or  assumpsit 

prove  as  many  distinct  acts  of  conver-  only  could  be  brought  upon  the  note,                                    \ 

sion   as   there   are  counts.      Dows   v.  and  it  would  be  such  a  disregard  of  the                                     1 

Davis,  5  Hill  (N.  Y.)  512.     It  was  held  rules  of  pleading  as  the  statute  hardly 

in  Lash  v.  Christie,  4  Neb.  262,  that  the  contemplated    to    permit  them   to   be 

objection  that  an  action  of  trover  had  joined    in    one    suit.     See    Gatton   v. 

been  improperly  joined  with  one  on  a  Walker,  9  Ark.  199." 

promissory  note  would  not  be  sustained  7.  California,  —  Eastman  r.  Turman,                                     1 

where   the   petition   did    not  allege   a  24  Cal.  379. 

wrongful  conversion  of  property,   but  Indiana,  —  Jaseph    v.   Peoples*   Sav.                                     ■• 

merely  recited  the  consideration  of  the  Bank,  (Ind.   1889)  22  N.  £.  Rep.  980; 

note  and  the  disposition  of  the  property  Pate  v.   Aurora   First  Nat.  Bank,  63 

for  which  the  note  was  given.  Ind.  254. 

1.  Thorpe  v.  Dickey,  51  Iowa  676;  Ohio.  —  Howlett  v.  Martin,  3  Wkly. 
Wurlitzer  v.  Suppe.  38  Kan.  31;  Sulli-  L.  Gaz.  (Ohio)  266,  3  Ohio  Dec.  (Re- 
van  V.  Sullivan  Mfg.  Co.,  14  S.  Car.  print)  113;  Turner  v.  Frost,  3  West.  L. 
494;  Ralston  v.  Aultman,  (Tex.  Civ.  M.  (Ohio)  213.  2  Ohio  Dec.  (Re- 
App.  1894)  26  S.  W.  Rep.  746.  print)  477;   Burdell  ».  Reeder,  2  Cine. 

Due  at  Same  Time.  —  In  Wurlitzer  v.  Super.  Ct.  Rep.  94;  King  z/.  Safford,  19 

Suppe,  38   Kan.  31,   it  was  held  that  Ohio  St.  587. 

only  such  claims  or  demands  as  are  Contra.  —  Doan    v.    Holly,    26    Mo. 

due  at  the  time  of  the  commencement  188,  where  the  parties  to  both  suits  are                                    f 

of  the  suit  could  be  joined  in  one  ac-  not  the  same.                                                                                 ■ 

tion,   and    in    that    case   the   account  Foreolosure  and  Attaehment.  —  **  The 

which  it  was  attempted   to  join   was  action  upon  the  note  and  for  foreclos- 

not  due.  ure    of    the    mortgage    was    properly 

For    and    Against   Same    Person.  —  A  joined.     The  plaintiff  was  not  required                                    j 

cause  of  action  upon  an  account  may  to    bring    two    actions.      Having    the 

be  joined  in  the  same  petition  with  a  right   to  join   the   action  on  the  note                    '                « 

cause    of    action    upon   a   promissory  with  the  action  to  foreclose  the  mort-                                    ^ 

note,    if  the  causes  of  action   are   in  gage,    the    plaintiff    was    entitled     to                                     , 

favor  of  the  same  person  or  persons,  judgment    on    the   note,   although    it                                     1 

and  against  the  same  person  or  per-  failed  to  establish  its  right  to  a  fore-                                     ' 

sons.     Thorpe  z;.  Dickey,  51  Iowa  676.  closure.     It  being  a  proper  suit  upon                                     ' 

Consolidation.  —  That  an  action  on  an  the  note,  it  is  manifestly  true  that  the 

account  and  on  a  note  may  be  consoli-  plaintiff  would  have  the  right  to  insti-                                     | 

dated,  see  Ralston  v.  Aultman,  (Tex.  tute  any  auxiliary  proceedings  for  the 

Civ.  App.  1894)  26  S.  W.  Rep.  746.  collection  of  the  note  which  it  would 

2.  Ohio  Valley  Nat.  Bank  v.  Rous-  have  the  right  to  do  if  the  suit  was 
heim,  (Cine.  Super.  Ct.)  31  Ohio  Wkly.  upon  the  note  alone,  and  not  coupled 
L.  Bui.  99.  with   the   suit   to   foreclose   the   mort- 

8.  Lamkin  v.  Nye,  43  Miss.  241.  gage;  and  therefore  it  was  proper,  and 

4.  De  Proux  v,  Sargent,  70  Me.  266.  the  plaintiff  had  the  right,  to  institute 
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Bqnitoble  and  Legal  Cansee.  —  An  equitable  cause  of  action  for  the 
reformation  of  a  written  instrument  may  be  joined  with  one  for 
the  collection  of  monev  due  thereon.^ 

Counts  Against  JASlawi  Xakors.  —  But  counts  cannot  be  joined  so  as 
to  embrace  in  the  same  action  independent  notes  executed  by 
different  persons.* 

2.  Several  Notes  in  One  Connt.  —  In  an  action  by  the  owner  of 
several  notes  made  by  the  same  person,  all  of  such  notes  may  be 
joined  in  a  single  count.' 

Ono  of  Two  Hotes  in  8amo  Paragraph  Hot  Due.  —  And  it  is  held  that 

proceedings  in  attachment  and  gar-  either  in  the  notes  or  in  subscribing  the 
nishee  the  defendant  Jaseph.  The  same,  is  to  be  regarded  as  merely  de- 
plaintiff  did  so.  and  the  defendant  scriptive  of  his  person,  but  cannot  be 
Jaseph  answered  to  the  proceedings  in  construed  as  relieving  him  from  per- 
garnishment,  and  the  cause  proceeded  sonal  liability.  Rupert  v.  Madden,  i 
to  trial."  Jaseph  v.  People's  Sav.  Chand.  (Wis.)  146. 
Bank,  (Ind.  1889)  22  N.  E.  Rep.  980.  8.    Dade    v.    Bishop,    Minor    (Ala.) 

Lienholders.  —  In  Howlett  v.  Mar-  263;  Bird  z/.  Daniel,  9  Ala.  302;  God- 
tin,  3  Wkly.  L.  Gaz.  (Ohio)  266,  3  Ohio  frey  v.  Buckmaster,  2  111.  447;  Fire- 
Dec.  (Reprint)  113,  it  was  held  that  the  stone  v.  Klick,  67  Ind.  309;  Ragan  v, 
fact  that  lienholders,  not  parties  to  a  Day,  46  Iowa  239;  Merritt  v.  Nihart, 
note,  were  parties  to  an  action  to  fore-  11  Iowa  57;  Stadler  v.  Parmlee,  10 
close  a  mortgage,  would  not  prevent  Ohio  23. 

the   consolidation  of  such  foreclosure  Praetioo  Bepreoatod.  —  In  Dawson  v. 

proceedings  with  an  action  on  the  note.  Lail,  i  Arizona  49T,  the  complaint  set 

Ohio  Statute.  —  Under  the  Ohio  Act  forth  three  promissory  notes  of  dififer- 

of  February  19,  1S64,  the  holder  of  a  ent  dates  and  amounts,  and  the  court 

note    secured    by   mortgage    may,   in  said  that  while  it  would  be  better  prac- 

a  single   action,  demand   and   have  a  tice  to  make  a  separate  statement  on 

judgment   against  all   the   makers  of  each  note  or  bill,  yet,  where  the  bills 

the  note,  and  a  sale  of  the  mortgaged  all  bear  the  same  date  and  are  made 

premises,   although   the    mortgage    is  payable  to  the  same  party  at  the  same 

executed  by  only  a  part  of  the  makers  time,  they  would   not   feel  inclined  to 

of  the  note.     King  v.  Safford,  19  Ohio  disturb    the     judgment    because    the 

St.  587.  separate  statements  were  not  made. 

1.  Rigsbee  v.  Trees,  21  Ind.  227;  Coupon.  —  A  declaration  which  sets 
Harrison  v.  Juneau  Bank,  17  ^is.  340.  out  in  one  count  eight  interest  coupons 

2.  Claremont  Bank  v.  Wood,  12  Vt.  distinguished  from  each  other  by  refer- 
255,  holding  that  a  count  declaring  ence  to  the  number  of  the  bond  to 
against  four  persons  on  a  note  cannot  which  each  belonged  is  not  bad  for 
be  joined  with  other  counts  declaring  duplicity.  New  London  City  Nat. 
on  notes  executed  by  three  of  them.  Bank  v.  Ware  River  R.  Co.,  41  Conn. 

Detcriptio  Perfome.  —  But  where  an  542. 
action  is  brought  upon  a  promissory  Under  a  Code  Froyiaion  which  permits 
note  executed  by  the  defendant  as  a  plaintiff  to  unite  in  the  same  petition 
trustee  of  a  company,  whereby  he  several  causes  of  action,  but  expressly 
promised  to  pay,  and  also  upon  another  requires  that  they  shall  be  stated  sepa- 
note  which  he  subscribed  with  his  own  rately,  it  is  held  that  a  demurrer  should 
proper  name,  but  adding  his  represent-  be  sustained  to  a  petition  which  con- 
ative  name  of  trustee,  it  was  held  that  tains  but  one  count  declaring  upon  two 
a  general  demurrer  to  the  declaration  notes.  McCoy  v.  Yager,  34  Mo.  135. 
will  not  be  sustained,  because  the  ad-  But  it  is  also  held  that  if  a  complaint 
dition  in  the  body  of  the  notes,  as  ap-  is  demurrable  for  this  reason  the  ob- 
pended  to  the  name  of  the  maker  jection  is  waived  if  not  taken  by  de- 
subscribed  thereto,  is  a  mere  descripHo  murrer,  and  advantage  cannot  be  taken 
personce  of  the  party  making  the  note,  of  the  defect  by  a  motion  to  set  aside 
and  cannot  be  so  construed  as  to  ex-  the  complaint.  Van  Namee  v,  Peoble, 
empt  him  from  personal  liability.  The  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  200. 
description  which  he  gives  of  himself,  See  also  Ball  v.  Nash,  55  Ind.  9. 
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where  two  notes  are  included  in  one  paragraph  of  a  complaint  the 
fact  that  one  of  them  is  not  due  will  not  render  the  paragraph 
bad  as  to  the  note  which  is  due.* 

Xn.  Plea  or  Ahbweb  —  1.  (General  Issue,  Oeneral  Denial,  Denial 
of  Indebtedness  or  Promise.  —  The  Common  Law  Oeneral  Issnet  that  are 
applicable  in  actions  on  contracts,  such  as  non  assumpsit ^^  nil 
debet^  and  non  est  factum,^  have  been  described  in  preceding 
articles,*  and  their  propriety  and  scope  are  further  considered  in 
connection  with  the  particular  defenses  discussed  in  other  parts 
of  this  article.* 

General  Denials  in  Code  Pleading  have  received  a  general  treatment  in 

the  article  Answers  in  Code  Pleading,  vol,  i,  p.  777,  and  are 

1.  Simpkins  v.  Smith,  94  Ind.  472.  is,  was  there  a  subsistin^^  debt  or  cause 
8.  Non  Assompeit.  —  See  article  As-  of  action  at  the  time  of  commencing 
SUMPSIT,  vol.  2,  p.  1027.  the  suit?  *  ♦  *  Under  it  the  de- 
In  Heaton  v,  Myers,  4  Colo.  59,  it  fendant  may  show  performance  of  the 
was  held  that  under  the  general  issue  contracts  declared  upon,  or  any  legal 
in  an  action  on  a  note  against  the  excuse  for  nonperformance.  2  Tidd's 
maker  by  an  assignee  after  maturity,  Prac.  647."  See  also  Herrick  v. 
the  defendant  might  prove  a  subse-  Swomley,  56  Md.  456. 
quent  written  agreement  showing  a  Noiyoinder  of  Party  Defendant.  — 
contingency  upon  which  payment  of  Where  a  promissory  note  is  declared 
the  note  was  to  depend.  The  court  upon  and  there  is  no  allegation  show- 
said:  **  It  was  held  in  the  case  of  ing  that  the  defendant  executed  the 
Munro  i*.  King,  3  Colo.  238,  that  a  note  jointly  with  another,  the  defend- 
written  agreement,  contemporaneous  ant  cannot  under  the  general  issue  ob- 
with  the  note  declared  on,  and  the  ject  to  the  introduction  of  a  joint  note 
effect  of  which  was  to  prescribe  a  con-  in  support  of  the  declaration.  The 
tingency  until  the  happening  of  which  nonjoinder  can  be  taken  advantage  of 
no  action  could  be  maintained,  was  only  by  plea  in  abatement.  Hyde  v, 
admissible  under  the  general  issue.  Lawrence,  49  Vt.  361.  See  also  Swi- 
We  are  unable  to  see  any  sufficient  gart  v.  Weare,  37  111.  App.  258;  Brown 
reason  for  saying  that  a  subsequent  v.  Warram,  3  Har.  &  J.  (Md.)  572; 
written  agreement,  making  the  pay-  Sittig  v,  Birkestack,  38  Md.  158; 
ment  of  a  note  conditional,  should  not  Evans  v.  Lewis,  cited  in  Mountstephcn 
likewise  be  admitted  under  the  gen-  v,  Brooke,  x  B.  &  Aid.  226. 
eral  issue.  Under  the  authorities  the  3.  Hil  Bebet.  —  See  article  Debt, 
fact  that  it  is  a  subsequent  agreement  vol.  5,  p.  922. 

would  not  operate  to  exclude  it.  Pay-  Where  a  declaration  on  a  note  makes 
ment,  release,  a  specialty  given  for  the  profett  of  the  same,  a  plea  of  nil  debet 
debt,  a  judgment  rendered  for  either  makes  a  direct  and  general  issue  as  to 
party  in  a  former  action  for  the  same  any  Indebtedness  at  all  on  the  note  de- 
cause,  an  award  of  arbitrators  dccid-  scribed  and  devolves  upon  the  plaintiff 
ing  the  right  in  question,  and  accord  to  produce  his  evidence  of  debt.  *' The 
and  satisfaction,  all  imply  subsequent  plea  is  adapted  to  almost  any  defense 
matter,  and  yet  are  all  good  defenses  which  tends  to  deny  an  existing  debt 
under  the  plea  of  non  assumpsit,  as  charged  —  as  a  release,  satisfac- 
Gould's  Plead.,  §  47  et  seq.  The  few  tion.  arbitrament,  partial  payment  — 
defenses  which  are  held  not  admissible  or  that  the  note  is  void  on  its 
under  this  issue,  are  such  as  admit  the  face."  Jewett  v.  Graham,  3  Baxt. 
debt,  but  go  In  denial  of  the  remedy  (Tenn.)  19. 

only.      Gould's    Plead.,    §    57.      The  4.  Hon    Eft    Faotnm.  —  See    articles 

written  agreement  offered  in  evidence  Bonds,  vol.  3,  p.  663;  Covenant,  voL 

does  not  admit  the  debt;    on  the  con-  5,  p.  378;  Debt,  vol.  5,  p.  923. 

trary  it  excludes  any  liability  on  the  5.  See  also  articles  General  Issue, 

part  of  the  defendant,  except  upon  a  vol.  9,  p.  881,  and  Pleas  at  Law. 

condition     precedent.      The    question  6.  See  the  following  sections  in  this 

in  assumpsit  upon  the  general  issue  division. 
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also  noticed  in  the  following  divisions  of  this  article.* 

DeniAl  of  Indebtednest.  —  In  the  code  states,*  and  in  some  other 
states  where  the  plea  of  the  general  issue  is  abolished,*  a  plea  or 
answer  denying  any  indebtedness  without  setting  out  any  facts 
which  constitute  a  legal  defense  is  not  a  denial  of  the  plaintiff's 
right  to  recover.* 

Denial  of  Promiie.  —  A  denial  that  the  defendant  promised  to  pay, 
etc.,  is  insufficient  in  code  pleading.* 

2.  Benial  of  Execution  of  Instrument  —  Indorser's  Denial  — 
a.  Necessity  of  Plea  or  Answer.  —  Where  there  is  no  plea 
of  non  est  factum  or  the  making  of  the  instrument  is  not  denied 
by  the  defendant  by  some  appropriate  plea  or  answer,  the  allega- 
tions of  the  declaration  or  complaint  as  to  the  execution  of  the 
instrument  stand  admitted,  and  it  is  permissible  to  read  the 
instrument  in  evidence  without  proof  of  its  execution.* 

1.  Coiuditeney  with  Special  Defense.  —  the  defendant,  nor  will  it  authorize  the 
In  some  states  inconsistent  defenses  defenses  which  the  latter  might  set  up 
are  allowed.  See  article  Answers  in  under  the  general  issue  of  non  assump- 
Code  Pleading,  vol.  i,  p.  855.  Thus  jt/at  common  law;  and  at  best,  it  can- 
in  P^ew  York  a  general  denial  will  not  not  be  regarded  as  a  substantial  plea 
be  stricken  out  because  it  is  inconsist-  where  there  is  any  good  ground  of  de- 
ent  with  other  defenses  interposed  in  fense."  Lewin  v,  Houston,  8  Tex.  96; 
the  answer.  Sheldon  v,  Heaton,  78  Bond  v.  Mallow,  17  Tex.  636.  But  the 
Hun  (N.  Y.)  50.  plaintiff  must  produce  the  note  in  evi- 
3.  Taylor  v,  Purcell,  60  Ark.  611;  dence.  Davis  v,  Marshall,  25  Tex. 
Kinney  v,  Osborne,  14  Cal.  ii2;  Wat-  372;  Bedwell  v.  Thompson,  25  Tex. 
son  t/.  Lemen,  9  Colo.  200;  Stucksleger  Supp.  245;  Matossy  v,  Frosh,  9 
V.  Smith,  27  Iowa  286;  Callanan  v,  Tex.  610;  Kinnard  v,  Herlock,  20  Tex. 
Williams,  71  Iowa  363;  Haggard  v.  48;  Able  z/.  Chandler,  12  Tex.  88; 
Hiy,  13  B.  Mon.  (Ky.)  175;  Clarke  Lewin  v.  Houston,  8  Tex.  94;  Robin- 
V.  Finnell,  16  B.  Mon.  (Ky.)  335;  Ber-  son  v,  Brinson,  20  Tex.  438,  So  that 
rigan  7K  Oviatt,  3  How.  Pr.  N.  S.  (N.  the  general  denial  prevents  a  judg- 
Y.  Supreme  Ct.)  199;  Metzger  v.  Carr,  ment  by  nil  dicit.  Kinna^-d  v.  Her- 
79  Hun  (N.  Y.)  258;  Spencer  v.  Tur-  lock,  20  Tex.  48;  Robinson  v,  Brinson, 
ney,  5  Okla.  683.  20  Tex.  438;  Hurt  v,  Blackburn,  20 
Beidal  on  Information  and  Belief .  —  In  Tex.  601;  Bedwell  v.  Thompson,  25 
New  ybr>6  under  the  provisions  of  the  Tex.  Supp.  245;  Able  v.  Chandler, 
Code  Civ.  Pro.,  §  500,  subd.  i,  an  an-  12  Tex.  88. 

swer  denying  any  knowledge  or  infor*  4.  See  generally  article  Answers  in 
mation  sufficient  to  form  a  belief  of  the  Code  Pleading,  vol.  i,  p.  805. 
truth  of  the  material  allegations  of  the  0.  Clark  v,  Gramling,  54  Ark.  525. 
complaint  presents  an  issue  such  as  6.  Rauer  v,  Broder,  107  Cal.  282; 
was  raised  by  the  plea  of  the  general  Bethune  t/.  Dougherty,  30  Ga.  770; 
issue  before  the  code  and  cannot  be  Union  Nat.  Bank  v.  Lee,  33  La.  Ann. 
stricken  out  on  motion  as  frivolous.  301;  Way  v,  Richardson,  3  Gray 
Sheldon  v,  Heaton,  78  Hun  (N.  Y.)  50.  (Mass.)  412;  Hayward  v.  Grant,  13 
See  generally  as  to  denials  on  informa-  Minn.  165;  Freeman  r.  Curran,  r 
tion  and  belief,  article  Answers  in  Minn.  169;  Temple  v.  Murray,  6  How. 
Code  Pleading,  vol.  i,  p.  810.  Pr.  (N.  Y.  Supreme  Ct.)  329;  Graves  v. 
8.  Johnson  v.  Cobb,  100  Ga.  139;  Bonham  First  Nat.  Bank,  77  Tex.  555. 
B-uce  V.  Mathews,  loi  Mass.  64;  Denial  of  Gonsicleration  Inini&oient. — 
Hivves  V,  Ryder,  100  Mass.  216.  An  answer  denying  that  an  indorse- 
In  Texas  a  general  denial  in  a  suit  ment  was  made  by  the  defendant  for 
on  a  note  can  at  most  effectuate  noth-  value  received  as  stated  in  the  petition 
ing  more  than  the  production  of  the  is  not  sufficient  to  put  in  issue  the 
note  on  the  trial.  *'  It  cannot  put  the  making  of  the  indorsement.  Foote  v^ 
plaintiff  on  proof  of  the  signature  of  Sprague,  13  Kan.  155. 
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b.  Statutes   and   Rules   of    Court  — Denials   under 

Oath  —  (i)  In  General.  —  At  the  Common  Law  a  denial  of  the  execu- 
tion of  the  instrument  by  the  plaintiff  by  an  appropriate  plea, 
usually  the  general  issue,  need  not  be  under  oath  in  order  to  cast 
upon  the  plaintiff  the  burden  of  proving  the  execution  of  the 
instrument.* 

statntory  ProTisions.  —  In  the  United  States  statutes  have  been 
quite  generally  enacted,  varying  somewhat  in  their  provisions  in 
the  different  states,  curtailing  the  right  of  the  defendant  to  thus 
impose  upon  the  plaintiff  the  necessity  of  proving  the  execution 
of  the  instrument  and  requiring  a  sworn  plea  or  answer  to  be  put 
in  by  the  defendant.' 

Nonperfonnanoe  of  Contemporaneons  California,  —  Shasta  Bank  v.  Boyd, 
Agreement.  —  The  defense  that  it  was  99  Cal.  604;  Low  v.  Warden,  77  Cal. 
agreed  that  the  defendant  was  not  to  94;  Waldrip  v.  Black,  74  Cal.  409; 
be  liable  unless  other  parties  executed  Brown  v.  Weldon,  71  Cal.  393;  Mahe 
similar  instruments,  and  that  the  other  v.  Reynolds,  38  Cal.  560;  Corcoran  v. 
instruments  were  not  executed,  cannot  Doll,  32  Cal.  83;  Hastings  v.  Dollar- 
be  made  where  the  answer  presents  no  hide,  18  Cal.  390;  Horn  v.  Volcano 
such  defense.  Gipson  v.  Williams,  Water  Co.,  13  Cal.  62;  Brooks  z^.  Chil- 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  ton,  6  Cal.  640;  Grogan  v.  Ruckle,  i 
824.  Cal.  193. 

1.  Zuel  V,  Bowen,  78  111.  234;  Evans  Colorado.  —  Lothrop    v.    Roberts,    16 

V.  Southern  Turnpike  Co.,  18  Ind.  loi,  Colo.  250;    Parkison  v.    Boddiker,    10 

per  Perkins,  J.  Colo.  503;    Assig  v.  Pearsons,  9  Colo. 

%,  Alabamt.  —  Smith  v.  Hiles-Carver  587;     Heaton   v.   Myers,   4    Colo.    59; 

Co.,  107  Ala.  272;  Dexter  v,  Ohiander,  Thackaray  w.  Hanson,  i  Colo.  365. 

89  Ala.  262;    Tuskaloosa  Cotton-Seed  Delaware, — Vandergrift  v.  Hollis,  6 

Oil  Co.  V.  Perry,  85  Ala.  158;    Camp-  Houst.  (Del.)9o;  Hollis  v.  Vandergrift, 

bell  V,  Larmore,  84  Ala.  499;    Walker  5  Houst.  (Del.)  521;    Pusey  f.  Pyle,  4 

«/.  Bentley,  64  Ala.  92;  McCoy  r.  Ha r-  Houst.     (Del.)     08;     Wilmington     v. 

rell,  40  Ala.  232;  Alabama  Coal  Min.  Hedges,  5  Harr.  (Del.)  421. 

Co.  V.  Brainard,  35  Ala.  476;  Drake  v.  Florida.  —  Sinclair  v.   Gray,   9  Fla. 

Flewellen,  33  Ala.  106;  McDougald  v,  71;  White  v.  Camp,  i  Fla.  109. 

Rutherford,  30  Ala.  253;  Bryan  v.  Wil-  Georgia.  —  Kelly  v.   Keese,   102  Ga. 

son,  27  Ala.   208;    May  v.  Miller,    27  700;  Lester  v.  Mcintosh,  loi  Ga.  675; 

Ala.   515;    Miller  v.  Mclntyre,  9  Ala.  Heath  v,  Achey,  96  Ga.  438;  Wingate 

638;    Knapp  V.    McBride,   7  Ala.    19;  v.  Atlanta  Nat.  Bank,  95  Ga.  i;    Mat- 

Barclift  v.  Treece,  77  Ala.  528;  Mont-  thews  v.  Bates,  03  Ga.  317,  319;  Fow- 

gomery  v.  Elliott,  6  Ala.  701;    Sorelle  ler  v.  Gate  City  Nat.  Bank,  88  Ga.  29; 

V.  Elmes,  6  Ala.  706;  Turner  v.  Laza-  Habersham   v,    Lehman,   63   Ga.  380; 

rus,  6  Ala.  875;  Crow  v.  Decatur  Bank,  Bethune    v.   Dougherty,   30  Ga.    770; 

5  Ala.  249;  Mauldin  v.  Branch  Bank,  Moore  v.  Morris,  26  Ga.  649;    Strauss 

2  Ala.  502;  Fowlkes  v.  Baldwin,  2  Ala.  v.  Waldo,  25  Ga.  641;  Lane  v,  Harris, 

705;    Lazarus  r.  Shearer,  2  Ala.  718;  16  Ga.  217;  Cleghorn  t/.  Robison,  8  Ga. 

Adams  v.  Moore,  9  Port.  (Ala.)  406;  559. 

Dew    V.   Garner,   7   Port.   (Ala.)    503;  Illinois.  —  Frankland  v.  Johnson,  147 

Hunley     v.     Lang,     5     Port.     (Ala.)  111.   520;    Chapman   v.  Chapman,   129 

154;    Martin  v.  Dortch,  i  Stew.  (Ala.)  111.  386,  27  111.   App.  487;    Bailey  v. 

479.  Valley  Nat.  Bank,  127  111.  332,  21  111. 

Arkansas.  —  Frits  v.  Frits,  32   Ark.  App.  642;   Zuel  v.  Bowen,  78  111.234; 

327;    Fowler  v.  Bender,   18  Ark.  262;  Dewey  v.  Warriner,  71  111.  198;  Walker 

Alexander  v.  Foster,  16  Ark.  660;  State  v.  Krebaum,  67  111.  252;  Templeton  v. 

Bankv.  Kerby,9  Ark.  345:  Ferguson  z^.  Hay  ward,  65  III.  178;  Murchie  z^.  Peck, 

State  Bank,  8  Ark.  416;  Trowbridge  v.  57  111.  App.  396;  Hunt  v.  Weir,  29  111. 

Pitcher,  4  Ark.  157.     See  also  Stroud  83;    Lockridge  v.  Nuckolls.  25  111.  178; 

V.  Harrington,  Hempst.  (U.  S.)  116,  de-  Frye  v,  Menkins,  15  111.  339;  Reed  r. 

cided  under  a  statute  of  Arkansas  Ter-  Phillips,  5  III.  39;  Hinton  v.  Husbands, 

ritory.  4  111.  187;  Longley  v.  Norvall,  2  111.  389; 
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Team  <tf  StaMtM.  —  These  statutes,  which  vary  somewhat  in  their 
provisions,  provide  in  substance  tliat  it  shall  not  be  lawful  for  the 
defendant  in  any  suit  to  deny  the  execution  of  any  writing  the 
foundation  of  an  action  unless  it  be  by  plea  supported  by  affi- 


HiDsej  r.  Siudebalcer  Bros.  Mfg,  Co., 
73  HI.  App.  278;  Shepherd  v.  Rovce,  7t 
111.  App.  331:  Warman  v.  Akron  First 
Nat.  Baak,  70  III.  App.  181 ;  Kripner  v. 
Lincoln,  66  111.  App.  131;  Dick  i..  Globe 
Nal.  Bink,  64  III.  App.  366;  Donncll 
V.  McDonald.  37  III.  App.  144;  Judd 
„.  Cralle,  37  III.  App.  149;  Willittms  f. 
Miami  Powder  Co.,  36  II!.  App.  107; 
Shufeldt  I'.  Henderson.  26  111.  App. 
593;  Chicago  Electric  Light  Renting 
Co.  V.  Hutchinson,  25  111,  App.  476. 

Imfiaita.  —  PaXmei  v.  Poor,  HI  Ind. 
135:  Feeney  i'.  Maielin,  87  Ind.  M.t\ 
Jennings  v.  McFadden,  80  Ind.  531; 
Wallace  v.  Reed.  70  Ind.  263:  Mcin- 
tosh V.  Robison.  6S  Ind.  tso;  Pate  v. 
Aurora  First  Nal.  Bank,  63  Ind.  254; 
Kimble  V.  Christie.  55  Ind.  140;  Belton 
V.  Smilh,  4S  I""!-  =91:  Evans  v.  South- 
ern Turnpike  Co.,  18  Ind.  loi;  Gaskin 
V.  Weils.  15  Ind.  253;  Pursley  v.  Mor- 
rison. 7  Ind.  356;  Russell  v.  Drum- 
mond,  6  Ind.  i\b:  Bcrger  v.  Henderson. 
S  RIackf.  (Ind.)  545;  Bales  v.  Hunt,  i 
Blackf.  (Ind.)  67:  Scribner  v.  Bullitt. 
I  Blackf.  (Ind.)  ii3.  See  also  McClin- 
tick  1..  Johnston,  i  McLean  (U.  S.)4t4, 
decided  under  the  Indiana  statute. 

lewa.  —  Shaw  v.  Jacobs,  89  Iowa 
713:  Ashworth  V.  Grubbs,  47  Iowa  353; 
Lake  v.  Cruikshank,  31  Iowa  395; 
Robinson  v.  Lair,  31  Iowa  9:  Loomis 
f.  Metcalf,  30  Iowa  382;  Walker  v. 
Sleight.  30  Iowa  310;  Hall  v.  .Ctna 
Mfg.  Co..  30  Iowa  215;  Morton  v. 
Coffin.  39  Iowa  135;  Clark  v.  Polk 
County,  19  Iowa  348:  Clark  v.  Des 
"   '      1,  19  Iowa  199;  Partridge      "  " 


Co.  w.  McKiiirick,  86Mich.  igi;  New. 
ton  V.  Principaal,  Bs  Mich.  171;  Towle 
V.  Dunham,  76  Mich.  251;  McCormick 
Harvesting  Mach.  Co.  v.  McKee,  51 
Mich.  426;  McRobert  z>.  Crane.  49  Mich. 
4S3;  Haight  V.  Arnold,  4B  Mich,  513; 
Wren  v.  McLaren,  48  Mich.  197;  New 
York  Iro     "'  —  '         ■  -     ■ 


Mich. 


344: 


Kent 


Co. 


Mc- 


6     loi 


514; 


Chambers 


le  (Iowa)  320. 

/Caasar.  —  Hoyl  V.  Carpenter.  6  Kan, 
App.305:  Reed  v.  Arnold,  10  Kan.  102; 
Hiuchison  v.  Myers,  53  Kan.  390: 
O' Bryan  v.  Slandiford.  47  Kan. 
24;  Efjgan  V.  Briggs,  23  Kan.  710; 
Pears  f.  Wilson.  33  Kan.  343:  Payne 
f.  Kansas  City  First  Nat.  Bank,  16 
Kan.  147;  Holmes  v,  Riley,  1,1  Kan. 
13 1;  Reed  u,  Arnold,  10  Kan.  r'l" 

Krntuiky. — Myers  v.  Dougl.--  .  ,, 
Ky,  267;  Kentucky  Female  Orjiii-.n 
School  V.  Fleming,  10  Bush  (Ky,)  234. 

Maryland.  —  Banks  v.  McCosker,  83 
Md.  518. 

MUhigatt. — Conrad  Seipp   Brew' 


43  Mich.  564;  Orlmann  v. 
Mercnants'  Bank.  41  Mich.  481;  Mc- 
Millen  v.  Beach,  38  Mich.  397;  Free- 
man  v.  Ellison,  37  Mich.  459;  Anderson 
*.  Waller,  34  Mich,  113:  Howry  v.  Ep- 
pinger.  34  MJch.  39:  Wright  v.  Irwin, 
33  Mich.  33;  Lobdelt  v.  Merchants', 
etc..  Bank,  33  Mich.  408:  Mills  v. 
Bunce,  29  Mich.  364;  Colbath  p.  Jones, 
38  Mich.  sSo;  Polhemus  i>.  Ann  Arbor 
Sav.  Bank,  27  Mich.  44;  McCormick  v. 
Bay  City,  23  Mich.  457;  Hunter  v. 
Parsons,  32  Mich.  96;  Burson  v  Hunt- 
ington, zi  Mich.  415;  Pegg  V.  Bidle- 
man,  5  Mich.  36. 

By  a  rule  of  court  (Cir.  Ct.  R.  79),  it 
is  provided  that  upon  a  plea  of  the  gen- 
eral issue  the  plaintiff  shall  not  be  put 
to  the  proof  of  the  execution  of  the  in- 
sliument  or  the  handwriting  of  (he  de- 
fendant, unless  the  defendanl,  or  some 
one  in  his  behalf,  shall  file  and  serve  a 
copy  of  an  affidavit  denying  the  same. 
Flint  First  Nat.  Bank  v.  Union  Cent. 
L.  Ins,  Co.,  107  Mich.  543;  Dewey  v, 
Toledo,  etc..  R.  Co.,  91  Mich.  351; 
Lobdell  V.  Merchants',  e(c.,  Bank,  33 
Mich.  408. 

Minrttsela.  —  McCormick  Harvesting 
Mach.  Co.  V.  Doucettr^,  61  Minn.  40; 
Henry  f.  Hinman.  21  Minn.  37S. 

Mississippi.  — •<K&a\tB.  Woolen  Mills 
:  Rollin       ""  "      " 


Pair! 


tehead.  33  Miss.  213:  Thornton  i 
iscon.  12  Smed.  &  M.  (Miss.)  124; 

mphlll  V.  Alabama  Bank,  6  Smed. 
M.  (Miss.)  44;  Cook  V.  Martin,  5 
ed.  &  M.  (Miss.)  379;  Henderson  v. 
son,  6  How.  (Miss.)  65:    Wade  v. 


i 


ir 
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davit,  that  no  proof  of  the  execution  of  the  instrument  declared 
on  shall  be  required  unless  an  affidavit  be  filed  with  the  pleading 
putting  it  in  issue,  or  that  where  a  copy  of  the  instrument 
declared  upon  is  annexed  to  the  pleading  or  copied  therein  the 
signature  thereto  shall  be  deemed  genuine  and  admitted  unless 
the  party  whose  signature  it  purports  to  be  shall  deny  it  under 
oath.  * 

Co.,  91  Mo.  414;  Moore  v,  Hutchinson^  Fi>jV««<i.  —  Clason  v.  Parrish,  93  Va. 
69  Mo.  429;  Anderson  v.  Hance,  49  2^^ per  Harrison,  J.;  Simmons  v.  Sim- 
Mo.  159;  Kinman  v.  Cannefax,  34  Mo.  mons,  33  Grate.  (Va.)45i;  James  River, 
147;  Snowden  v,  McDaniel,  7  Mo.  313;  etc.,  Co.  v,  Littlejohn,  18  Gratt.  (Va.) 
Bates  V.  Hinton,  4  Mo.  78;  Payne  v.  53;  Archer  v.  Ward,  9  Gratt.  (Va.)6s2; 
Snell,  4  Mo.  238;  Parker  v,  Simpson,  Phaup  v.  Stratton,  9  Gratt.  (Va.)  615; 
I  Mo.  539;  Law  V,  Crawford,  67  Mo.  KeHy  r.  Paul,  3  Gratt.  (Va.)  182;  Shep- 
App.  150;  Edmonston  w.  Henry,  45  herd  v.  Frys,  3  Gratt.  (Va.)  42a;  Frank- 
Mo.  App.  346;  Zervis  v.  Unnerstall,  lin  v.  Cox,  4  Rand.  (Va.)  448. 
29  Mo.  App.  474;  George  T.  Smith  Wisconnn.  — Ludlow  v.  Berry,  62 
Middlings  Purifier  Co.  v.  Rembau^h.  Wis.  78;  Wallis  v.  White,  58  Wis.  26; 
21  Mo.  App.  390;  Patrick  v,  Boonville  Kielson  v.  Schuckman,  53  Wis.  638; 
Gas  Light  Co.,  17  Mo.  App.  462.  Smith  v.  Ehnert,  47  Wis.  479;   Austin 

New  Mexico.  —  Oak  Grove,  etc.,  Cat-  r.  Austin,  45  Wis.  523. 

tie  Co.  V.  Foster,  7  N.  Mex.  650.  BnlM  of  Court. — In  Maine  a  rule  has 

Ohio,  —  Palmer     v.     Yarrington,     i  been  adopted  which  does  not  permit 

Ohio  St.  253.     See  also  Mills  v,  U.  S.  the  counsel  for  the  defendant  to  deny 

Bank,  ii  Wheat.  (U.  S.)  431,  decided  the  genuineness  of  his  client's  signa- 

under  a  statute  of  Ohio.  tare,  unless  he  has  been  specially  in- 

Oklahoma.  —  Spencer    v.   Turney,    5  structed  to  do  so.     McDonald  t/.  Bailey, 

Okla.  683.  14  Me.  loi,  in  which  case  it  was  held 

Tennessee,  —  Rye  v,  Adkins,  (Tcnn.  that  the   rule   applies   to  instruments 

1897)  46  S.  W.  Rep.  458;  Johl  V,  Fern-  which  have  a  subscribing  witness, 

berger,  10  Heisk.  (Tenn.)  37;  Memphis  In  Netv  Hampshire  a  rule  has  been 

German  Sav.  Inst,  v,  Hargan.  9  Heisk.  adopted  providing  that  the  defendant's 

(Tenn.)   496;     Lambden    v.    Sharp,   9  signature   shall   be  deemed    admitted 

Humph.   (Tenn.)  224;    Richardson   v,  unless  be  gives  notice  within  the  first 

Cato,  9  Humph.  (Tenn.)  464;   Stephen-  four  days  of  the  first  term  that  it  is  dis- 

son   V,   Landis,    14    Lea  (Tenn.)    433;  puted;    but  it  has  been  held  that  this 

Carter!/.  Turner,  5  Sneed  (Tenn.)  178;  rule  has  no  application  where  an  in- 

Bumpass  v,  Timms,  3  Sneed  (Tenn.)  strument  is  offered  under  a  specifica- 

459:  Eakin  v.  Burger,  i  Sneed  (Tenn.)  tion  in  support  of  a  general  count  in 

417.  assumpsit.     Benedict  v,  Swain.  43  N. 

Texas.  —  Scoggins      v,     Thompson,  H.  33.     See  also  Williams  z/.  Gilchrist, 

(Tex.  Civ.   App.   1898)  45  S.   W.  Rep.  11  N.  H.  535. 

216;  Stephens  v.  Anderson,  (Tex.  Civ.  \vi  Pennsylvania  it  has  been  provided 

App.  1896)  36  S.  W.  Rep.  1000;  Graves  by  a  rule  of   court  that  the  plaintiff 

V.  Bonham  First  Nat.   Bank,  77  Tex.  shall   be  relieved  of  the  necessity   of 

555;  San  Antonio,  etc.,  R.  Co.  t/.  Cock-  proving  the  execution  of  the  instru- 

rill,   72  Tex.  613;    Wagoner  v.  Ruply,  ment,  unless  the  defendant  "by  aflS- 

69  Tex.  700;  Smyth  v.  Caswell,  67  Tex.  davit  filed  at  or  before  the  time  of  filing 

567;    White  V,   Tudor,    32    Tex.   758;  his  or  her  plea  shall  have  denied"  that 

Johnston   v.   Jefferson,   31    Tex.    332;  the    instrument   was    duly    executed. 

Lewis  V.  Lowery,  31  Tex.  663;  Sawyer  Reiter  v.  Fruh,  150  Pa.  St.  623;   Can- 

V,   Dulany,   30  Tex.   479;    Barnett  t/.  field  v.  Ditman,  (Pa.  1889)  16  Atl.  Rep. 

Logue,     29    Tex.    282;     Ferguson    r.  739;  Woods  r.  Watkins,  40  Pa.  St.  458; 

Wood,  23  Tex.  177;  Erskine  v.  Wilson,  Black  v.  Halstead,  39  Pa.  St.  64;  Hogg 

20  Tex.  77;    Kinnard    v.   Herlock,  20  v.  Orgill,  34  Pa.  St.  345;  Montour  Iron 

Tex.  48;   Drew  v.   Harrison,  12  Tex.  Co.  v.  Coleman,  31   Pa.  St.  80;    Miller 

279;    Persons  v.  Frost,  25  Tex.  Supp.  v.  Weeks,  22  Pa.  St.  89;  Ballentine  v. 

129;  Reid  V.  Reid,  ii  Tex.  585;  Dial  v.  McGeagh,  4  Brews.  (Pa.)  95.  ' 

Taylor,  8  Tex.  267;  Le win  t/.  Houston,  !•  TlM  Barliitt   Statute  requiring  a 

8  Tex.  94.  sworn  plea  denying  the  execution  of 
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Tli#  tTnitad  BUtet  Courts  have  in  some  instances  adopted  a  rule  of 
similar  import,  requiring  the  denial  of  the  execution  of  the  instru- 
ment to  be  under  oath  in  order  to  cast  the  burden  of  proof  upon 
the  plaintiff,*  and  it  would  seem  that  United  States  courts  where 
no  such  rule  has  been  adopted  govern  themselves  by  the  statutes 
or  rules  of  court  which  obtain  in  the  respective  states  in  which 
they  are  sitting,* 

In  Louisiana  it  has  been  provided  that  where  the  defendant  denies 
the  genuineness  of  his  signature,  and  it  is  proved  to  be  genuine,  he 
shall  be  debarred  from  every  other  defense,  and  judgment  shall  be 
given  against  him  without  further  proceedings.* 

In  Kassaohnsotu  it  has  been  provided  by  statute  that  the  defend- 
ant's signature  shall  be  taken  as  admitted,  unless  within  the  time 
allowed  for  an  answer  he-  files  in  court  a  special  denial  of  the 
genuineness  thereof  and  a  demand  that  it  shall  be  proved  at  the 
trial.* 

Design  of  Statntos.  —  The  statutes  requiring  a  denial  under  oath 
were  not  designed  to  interfere  with  or  control  the  rules  of  evi- 

the  instrument  was  enacted  in  Virginia,  which  he  alleges  that  the  signature 

Evans  v.  Southern  Turnpike  Co.,   i8  looks  like  a  genuine  signature  but  thai 

Ind.  loi,  pfr  Perkins,  J.  hft  believes  it  to  be  a  forgery,  has  the 

1.  Thomas  v.  Clark,  2  McLean  (U.  efifect  of  limiting  the  inquiry  to  the 
S.)  194;  Pratt  V.  Willard,  6  McLean  (U.  genuineness  of  the  signature.  Pinck- 
S.)27.  These  cases  were  cited  in  Pegg  ard  v.  Hampton,  22  La.  Ann.  439. 
V.  Bidleman,  5  Mich.  26.  See  also  Express  Denial  Neoeisary. — Code  Prac. 
Owosso  Sav.  Bank  v,  Walsh,  65  Fed.  La.,  arts.  324,  326,  provide  that  the  de- 
Rep.  783;  Mills  V,  U.  S.  Bank,  11  nlal  of  the  signature  must  be  express 
Wheal.  (U.  S.)  431,  in  whichjatter  case  and  thai  the  general  denial  is  not  suffi- 
it  was  held  that  such  a  rule  is  in  com-  cient  to  put  the  execution  of  the  in- 
pliance  with  Act  Cong.  March,  1793.  c.  strument  in  issue.  Hyde  v.  Brown,  5 
22,  requiring  the  courts  of  the  United  La.  33;  Stockton  v.  Truxton,  8  La.  224; 
States  "to  regulate  the  practice  thereof  Hughes  v,  Harrison,  8  Martin  N.  S. 
as  shall  be  fit  and  necessary  for  the  ad-  (La.)  297. 

vancement  of  justice,  and  especially  to  Signature  Must  Be  Denied  Rather  than 

that  end  to  prevent  delays  in  proceed-  Execution.  — A  denial  by  the  defendant 

ings."  that  he  made  or  executed  the  instru- 

8.  Sebree  v.  Dorr,  9  Wheat.  (U.  S.)  ment  is  not  an  express  denial  of  his 

558;    Mills  V,  U.  S.  Bank,  11  Wheat,  signature  and  is  not  sufficient  to  pre- 

(U.  S.)  431.     See  also  article  United  elude  the  defendant  from  availing  him- 

States  Courts.  self  of  other  defenses.      Stockton   v. 

8.  Code  Prac.   La.  326;    Cochran  v.  Truxton,  8  La.  224. 

Perry,    12    La.    11 ;    Ware   v.  Elam,    8  Denial  0/ Signature  of  Partnership. — 

Martin  N.  S.  (La.)  329.  Where  a  partner  denies  the  signature 

Admission  of  Signature  on  Trial. — In  of    the  partnership  of  which  he  is  a 

Ware  v.   Elam,  8  Martin  N.  S.   (La.)  member,  which  signature  was  made  by 

329,  it  is  said  that  it  is  questionable  another  partner,  he  is  not  precluded 

whether  a  defendant  who  has  pleaded  from  making  other  defenses.     Mutual 

falsely  that  he  did  not  execute  the  in-  Nat.  Bank  v.  Richardson,  33  La.  Ann. 

strument  can   relieve   himself  of   the  1312,   affirming    Bayly  v.   Givens,   29 

penally  and  retain  the  right  to  insist  La.  Ann.  546. 

upon  other  defenses  by  admitting  the  4.  Pub.   Stat.   Mass.,   c.    167,   §  21; 

execution    of    the  instrument  on   the  True  v.  Dillon,  138  Mass.  347;  Spooner 

trial.  V.  Gilmore,  136  Mass.  248;  Haskins  v. 

Denial    on    Belief. — An    answer    in  D'Este,  133  Mass.  356;  Cape  Ann  Nat. 

which  the  defendant  does  not  expressly  Bank  v.  Burns,  129  Mass.  596;  Holden 

acknowledge    his    signature,    and    in  v.  Jenkins,  125  Mass.  446;    Lincoln  9, 
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dence.  They  do  not  deny  the  defendant  the  right  to  demand 
proof  of  the  execution  of  the  instrument  declared  upon,  but 
require  in  effect  that  he  shall  give  notice  by  an  affidavit  accom- 
panying his  plea  that  he  means  to  contest  the  execution  of  the 
instrument.*  It  was  intended  to  prevent  sham  defenses  or  sur- 
prises and  to  prevent  unnecessary  expense  and  useless  delays  from 
objections  at  the  trial  which  are  frivolous  and  unconnected  with 
the  merits,*  and  it  has  been  declared  that  the  purpose  of  the  enact- 
ments was  to  save  the  plaintiff  the  trouble  and  expense  of  proving 
in  the  first  instance  a  fact  necessarily  within  the  knowledge  of  the 
defendant.* 

A  Bole  of  Pleading.  —  Although  the  statute  does  not  declare  a  rule 
of  pleading,  but  one  of  evidence,*  it  has  no  effect  upon  the  rules 
of  evidence,  or  upon  the  evidence  which  is  essential  to  prove  the 
execution  of  the  instrument.* 

Conitniotion  of  Statute.  —  The  statute  is  an  encroachment  on  the 
common  law  and  should  not,  therefore,  be  extended  beyond  the 

Lincoln,  12  Gray  (Mass.)  45;  Framing-  The   Maasaohiisettt   Statute  lequiring 

ham  Bank  v.  Gay,  9  Gray  (Mass.)  241;  the  plaintiff  to  file  a  special  denial  and 

Estabrook    v.  Boyle,   i   Allen  (Mass.)  demand  of  proof  was  likewise  enacted 

412:    Boston  Relief,  etc.,  Co.  v.  Bur-  for  the  purpose  of  saving  trouble  and 

nett,  I  Allen  (Mass.)  410.  expense.     True   v.  Dillon,    138   Mass. 

1.  Mills  V.  U.  S.  Bank,  II  Wheat.  (U.  347;  Holden  v.  Jenkins,  125  Mass. 
S.)  431,  in  which  case  Story,  J.,  declared  446. 

that  there  is  no  hardship  in  the  rule  4.  McCormick  Harvesting  Mach.  Co. 

and  that  it  subserves  the  purpose  of  v.   Doucette,  61   Minn.   40.     See   also 

justice  and  prevents  the  accumulation  True  v.  Dillon,  138  Mass.  347,  in  which 

of  costs.     See  also  Wim be rlyt/.  Dallas,  case   it  was  declared  that  the  statute 

52  Ala.  196;  San  key  v.  Trump,  35  Iowa  referred  to  in  the  next  preceding  note 

267;  McMillen  v.  Beach,  38  Mich.  397;  describes  a  rule  of  evidence  and  prac- 

Black  V.  Halstead,  39  Pa.  St.  64;  Bar-  tice  rather  than  a  rule  of  pleading, 

rett  V,  Hambright,  4  Sneed  (Tenn.)  586.  6.  Shepherd  v.   Royce,  71   II!.  App. 

2.  George  T.  Smith  Middlings  Puri-  321,  in  which  case  the  plaintiff  insisted 
fier  Co.  V.  Rembaugh,  21  Mo.  App.  that  the  defendant's  plea  contained  a 
390,  in  which  case  it  was  said  that  the  charge  of  the  crime  of  forgery  and  that 
statute  "  was  probably  designed  to  cut  it  was  necessary  for  the  defendant  to 
off,  as  far  as  possible,  frivolous  and  prove  beyond  a  reasonable  doubt  that 
insincere  defenses  to  suits  founded  on  the  signature  was  forged.  The  court, 
instruments  of  writing  by  compelling  however,  held  that  the  only  effect  of 
the  party  who  comes  in  with  a  con-  the  plea  was  to  cast  upon  the  plaintiff 
cealcd  hand  under  the  general  denial  the  burden  of  proving  the  execution 
to  purge  himself  by  affidavit  before  he  of  the  instrument,  and  that  the  plaintiff 
can  secure  the  delay  and  produce  the  was  required  to  make  out  his  case  by  a 
annoyance  too  often  incident  to  such  preponderance  of  the  evidence.  See 
pleas."  See  also  to  the  same  effect,  also  Mills  v.  U.  S.  Bank,  11  Wheat. 
Mills  V.  U.  S.  Bank,  11  Wheat.  (U.  S.)  (U.  S.)43i,  in  which  case  Story,  J.,  de- 
431,  and  Wren  v.  McLaren,  48  Mich,  clared  that  if  the  statute  were  intended 
197,  in  which  latter  case,  however,  it  to  interfere  with  or  control  the  rules  of 
was  declared  that  tbe  regulation  was  evidence  it  could  not  be  supported, 
not  intended  to  entrap  the  defendant  QnesUon  for  Jury.  —  When  an  instru- 
into  responsibilities  which  he  had  ment,  the  execution  of  which  is  denied 
never  incurred.  under  oath,  is   read   to  the  jury,  the 

8.  McCormick     Harvesting     Mach.  question  of  its  authenticity  must  then 

Co.  V.  Doucette,  61  Minn.  40.     See  also  be  decided   by  'the  jury   as  in  other 

Zuel  V.  Bo  wen,  78  111.  234,  and  Mast  v.  similar  cases.      Pate  v.   Aurora  First 

Matthews,  30  Minn.  441.  Nat.  Bank,  63  Ind.  254. 
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fair  import  of  its  terms,  but  it  should  not  be  literally  interpreted 
so  as  to  make  it  fall  short  of  effecting  the  intention  of  the 
legislature.* 

(2)  Pleadings  and  Instruments  to  Which  Statutes  Apply  — 
(a)  In  General.  —  The  statutes,  being  general  in  their  terms,  apply 
to  all  negotiable  instruments,  without  regard  to  the  place  where 
or  the  persons  by  whom  they  purport  to  have  been  executed.* 

1.  Lazarus   v.   Shearer,  2  Ala.   718;  no  binding  force  as  between  him  and 

Grogan  v.  Ruckle,  1  Cal.  158,  in  which  the  original  payee." 

latter  case  the  court  died  Hardman  t/.  In&noy. —  Proof  that  the  defendant 

Chamberlin,  i  Morr.  (Iowa)  104.      See  was  an  infant  when  the  instrument  was 

aUo  Wren  v,  McLaren,  48  Mich.  197.  executed  cannot  be  made  under  a  gen- 

8.  Miller  v.  Mclntyre,  9  Ala.  638,  eral  denial.  La  Grange  Collegiate  In- 
holding  that  the  statute  applies  to  in-  stitute  t/.  Anderson,  63  Ind.  367.  See 
struments  executed  without  the  state;  also  article  Infants,  vol.  10,  p.  692. 
Clark  V,  Polk  County,  19  Iowa  248,  Inianity.  —  A  plea  that  the  maker 
holding  that  the  statute  applies  to  in-  was  insane  at  the  time  he  gave  the  in- 
struments executed  by  municipal  cor-  strumentisapleaof /»?»  ^j//a^/i^^,  and 
f orations;  Clark  v.  Des  Moines,  19  as  such  is  bad  unless  it  is  sworn  to. 
owa  199,  holding  that  the  statute  ap-  Milligan  v.  Pollard,  112  Ind.  465. 
plies  to  city  warrants  which  are  in  the  Intozleatioii.  —  A  denial  that  the  de- 
nature of  notes.  fendant  ever,  at  any   time  or  place. 

Lost  Instramentt.  —  In  Texas  the  stat-  made,  executed,  and  delivered  the  in- 

ute  by  its  terms  does  not  apply  where  strument,  and  that  it  was  obtained  from 

an  action  is  brought  on  a  lost  instru-  him  while  intoxicated  and  deprived  of 

me  It.     Erskine  v,  Wilson,  20  Tex.  77.  his  reason,  is  not  a  denial  of  its  execu- 

Conditional    XTndertakiiig.  —  The    de-  tion,  and   does  not  impose  upon   the 

fense  that  the  defendant's  undertaking  plaintiff    the    burden    of    proving    its 

was  conditional,  which  does  not  appear  execution.    Henry  v,  Hinman,  21  Minn, 

from  the  instrument  declared  on,  must  378. 

be  set  up  by  a  sworn  plea.     Dexter  v.  Instrnment  Hot  Purporting  to  Be  De- 

Ohlaader,  89  Ala.  262.  fendant's.  —  In  Wimberly  v,  Dallas,  52 

Doreas.  —  In  Colorado  an  answer  set-  Ala.   196,  it  was  held  that  if  the  com- 

ting  up  duress  of  the  defendant  as  a  plaint  avers  that  the  instrument  was 

defense  should  be  verified,   because  it  executed  by  the  defendant,  though  it 

amounts  to  a  denial  of  the  execution  does   not  purport  on  its  face  to  have 

and  delivery  of  the  instrument,  and  the  been  so  executed,  it  will  be  regarded  as 

statute  provides  that  "  the  genuineness  the  act  of  the  defendant  in  the  absence 

and  due  execution  "  of  the  instrument  of  a  plea  under  oath  putting  its  execu- 

are  deemed  to  be  admitted  unless  the  lion  in  issue. 

same  be  denied  by  a  verified  answer.  Denial  that  Instrament  Is  Defendant's 
Parkison  v.  Boddiker,  10  Colo.  503,  in  Act  in  Law.  —  A  plea  which  denies  that 
which  case  the  court  said:  '*  It  will  be  the  instrument  declared  on  is  the  de- 
observed  that  we  hold  the  statute  to  re-  fendant'sact  in  law,  or,  in  other  words, 
quir:  verification  only  when  the  plea  that  it  was  not  intended  to  impose  a 
challenges  the  mannerof  the  execution  legal  obligation  or  duty  upon  him,  is 
of  the  instrument.  If  the  signature  within  the  spirit  and  intention  of  the 
was  forged,  if  the  instrument  was  never  statute  and  must  be  verified  by  affi- 
delivered,  or  if  the  signature  and  deliv-  davit.  Tarver  v.  Nance,  5  Ala.  712, 
ery  were  compelled,  against  defend-  citing  Lazarus  v.  Shearer,  2  Ala.  718. 
ant's  objection,  by  threats  and  duress,  Snmmary  Prooeedlngs  nnder  Alabama 
the  defense  is  within  the  statute  and  Statute.  —  In  Mauldin  v.  Branch  Bank, 
must  be  sworn  to.  Not  so  with  the  de-  2  Ala.  502,  it  was  held  that  in  a  sum- 
fenses  of  fraud,  want  of  consideration,  mary  proceeding  against  an  indorsee, 
and  kindred  defenses,  connected  with  by  notice  and  motion,  since  the  form 
the  inducement  acting  upon  defend-  of  the  action  is  not  characterized,  the 
ant's  mind  in  voluntarily  executing  plea  of  non  assumpsit  supported  by  affi- 
the  instrument,  even  though  thereby  davit  will  throw  upon  the  plaintiff  the 
the  instrument  might  be  rendered  of  necessity  of  showing  that  the  indorse- 
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SepUoatioiL  —  It  has  been  held  that  where  the  defendant  pleads  an 
instrument  in  writing  as  the  basis  of  a  set-off  against  the  plain- 
tiff's demand,  a  replication  denying  the  execution  of  such  instru- 
ment must  be  sworn  to  in  order  to  impose  upon  the  defendant 
the  burden  of  proving  the  execution  of  the  instrument.* 

Denial'  of  Hew  Promise.  —  Where  the  declaration  alleges  that  the 
defendant  made  a  new  promise  in  writing,  which  is  relied  upon  to 
take  the  case  without  the  statute  of  limitations,  such  new  promise 
is  admissible  in  evidence  without  any  proof  of  its  execution, 
unless  the  defendant  puts  in  a  denial  under  oath.^ 

meat  was  made  by  the  defendant  or  purchasers,  without  proof  of  their  exe- 

his  authority,  but  the  defendant  is  not  cution,  in  the  absence  of  a  plea  under 

obliged  thus  to  deny  the  indorsement,  oath  denying  their  execution.     Belton 

and   may  interpose  a  formal  denial,  v.  Smith,  45  Ind.  291. 

tendering  an  issue  and  verified  by  aflS-  To  Enforce  Collateral  Liability.  —  The 

davit.     It  was  held  that  the  court  erred  execution  of  the  instrument  need  not 

in    striking    out  the    following  plea:  be  denied  on  oath  by  a  defendant  who 

'*  That  the  indorsement  on  which  he  is  not  alleged  to  have  executed  the  in- 

is  charged  in  said  plaintiff's  notice  is  strument,    but   who  is   alleged   to  be 

not  his  indorsement,  nor  made  by  him,  liable  collaterally.     Lane  v.  Harris,  16 

or  his  authority,  and  of  this  he  puts  Ga.  217,  wherein  the  action  was  against 

himself  upon  the  country."  a    stockholder    of    a    corporation,    to 

Motions  Against  Strangers  —  Assignee  charge  him  with  liability  for  the  ulti- 

for  Benefit  of  Creditors,  —  Where  the  mate  redemption  of  bills  issued  by  such 

maker  has  made  an  assignment  for  the  corporation. 

benefit  of  creditors,  and  an  action  is  Time    of   Ezecntion.  —  In    an  action 

brought  against  the  assignee,  he  must  against  the    makers,    one    of    whom 

put  in  a  plea  of  non  est  factum  under  signed   the   instrument  on    the    back 

oath,  or  the  plaintiff  will  not  be  bound  thereof,  notwithstanding  his  failure  to 

to  prove  the  execution  of   the  instru-  deny  under  oath  the  execution  of  the 

ment.     Bethune  v,  Dougherty,  30  Ga.  instrument,    he     may    show    that    he 

770.  signed  the  instrument  after  it  had  be- 

Person  Who  Assumes  to  Pay  Instru-  come  operative  and   without  any  con- 

ment,  —  Rev.  Stat.  Ind.  (1843),  §  216,  sideration,  and  that  he  was  not  notified 

which  provided  that  any  pleading  de-  of  its  nonpayment.     Freeman  v,  Elli- 

nying  or  requiring  proof  of  the  execu-  son,  37  Mich.  459. 

tion  or  assignment  of  any  instrument  1.  Walker   v.    Bentley,   64  Ala.   92; 

of  writing  which  is  the  foundation  of  Simmons  v.   Simmons,  33  Gratt.  (Va.) 

the  action,  and  which  is  specially  set  451,  which  was  a  suit  in  equity, 

forth  in  the  declaration,  should  not  im-  Instnimentt  Set  Up  in  Bar.  —  In  Wal- 

pose   the   burden   of   proof    upon    the  ler  v.    Nelson,  (Ala.   1895)  18  So.  Rep. 

plaintiff,  unless  verified  by  oath,  was  154,  the  defendant  relied  on  a  written 

constraed  to  be  broader  and  more  com-  transfer  to  him  by  the  plaintiff  of  the 

prehensive  than  Code  Ind.,  §  80,  which  instrument  upon  which  the  plaintiff  had 

provided  that  where  the  writing  pur-  declared.     It  was  held  that  the  plaintiff 

porting  to  have  been  executed  by  one  could  deny  the  execution  of  such  trans- 

of  the  parties  is  the  foundation  of  thQ  for  without  denying  its  execution  under 

instrument,  it  may  be  read  in  evidence  oath,  as  the  transfer  was  not  the  foun- 

without  proof  of  its  execution  unless  dation  of  the  suit,  but  an  instrument  of 

its  execution   is  denied    under   oath;  defense  collateral  to  the  instrument  on 

and  it  was  held   that  under  the   first  which  the  suit   was  based.     See  also 

mentioned  statute,  in  an  action  against  Parks  v.  Greening,  Minor  (Ala.)  178,  to 

the   maker  of    a    note  and   mortgage  the  same  effect. 

securing  the  note,  and  persons  who,  2.  Healh  v.  Achey,  96  Ga.  438.     See 

after  the  execution   of  the   note  and  also  article  Limitations,   vol.   13,  pp. 

mortgage,    purchased    the   mortgaged  256.  257. 

premises  and  agreed  to  pay  off  the  note  Signature  of  Attesting  Witness.  —  In 

and  mortgage,  the  note  and  mortgage  Massachusetts  it  has  been  held,  under  a 

are  admissible  in  evidence  against  the  statute  providing  that  the  defendant's 
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(b)  In  Sniti  In  Equity.  —  The  statutes  providing  that  the  execu- 
tion of  the  instrument  shall  stand  admitted  unless  it  is  put  in 
issue  by  a  plea  or  an  answer  under  oath  apply  to  suits  in  equity 
based  upon  negotiable  instruments.* 

(o)  In  Jnitloes'  Conrts.  —  Although  pleadings  before  justices  of  the 
peace  are  ore  tenuSy  yet  such  pleas  as  are  required  to  be  under 
oath  must,  as  a  general  rule,  be  in  writing  and  be  sworn  to,  and 
it  is  held  that  statutes  requiring  the  execution  of  written  instru- 
ments to  be  sworn  to  are  applicable  to  actions  in  justices'  courts.* 

signature  shall  be  deemed  as  admitted  which  case  the  court  cited  Griswold  z'. 

unless  he  files  a  special  denial  of  the  Peoria  University,  26  111.  41;  Zuel  v, 

genuineness   thereof,   and  a    demand  Bowen,  78  111.  234;  Hudson  v.  Dickin- 

that  it  shall  be  proved,  that  where  the  son,  12  111. 407:  Evans  t/.  Fisher,  10  III. 

instrument  is  attested  by  a  witness,  and  569,  and  Foy  v.  Blackstone,  31  III.  538]; 

the  effect  of  such  attestation  is  to  pre-  Burson  v,  Huntington,  21  Mich.  415; 

vent  the  running  of  the  statute  of  lim-  Chicago,    etc.,    R.   Co.   v.    Edson,  41 

itations   for  a  number  of  years,   the  Mich.   673.     See   also  Stephenson    v, 

defendant's  failure  to  specially  deny  Landis,   14  Lea  (Tenn.)  433;  Stebbins 

his  own  signature  does  not  constitute  t^..Goldthwait,  31  Ind.  159. 

an  admission  of  the  genuineness  of  the  Affidavit  Bnfflcient  Without  Plea.  —  In 

signature    of    the    attesting    witness.  Indiana  it  has  been  held  that  an  affi- 

Holden  v.  Jenkins,  125  Mass.  446.  davit  denying    the  execution   of    the 

1.  Smith  V.  Hiles-Carver  Co..  107  instrument  will,  in  a  justice's  court, 
Ala.  272,  which  was  a  bill  in  equity  to  answer  every  purpose,  and  will  be  con- 
enforced  a  vendor's  lien  and  to  collect  sldered  a  plea.  Zuel  v.  Bowen,  78  111. 
the  amount  of  a  note  secured  by  such  234. 

lien;    Waldrip  v.    Black,  74  Cal.  409,  On  Appeal  from  Justice's  Court. —  In 

which   was  an   action   to    foreclose  a  i9/ixx^»ri  the  statute  applies  not  only  to 

mortgage  given  to  secure  the  payment  trials  before  a  justice,  but  also  to  the 

of  a  note;  Wan ita  Woolen  Mills  z^.  Rol-  trials  of  appeals  from  justices  of  the 

lins,  (Miss.  1897)  22  So.  Rep.  819;  Rye  peace.     Chicago,  etc.,  R.  Co.  v,  Edson, 

V.  Adkins,  (Tenn.  1897)46  S.  W.  Rep.  41  Mich.  673. 

45S:    Simmons  v,  Simmons,  33  Gratt.  Plea  FUed    in    AppeUate    Court.  —  In 

(Va.)  451;    James    River,   etc.,  Co.   v.  Colorado^    under   the   statutes    of   that 

Littlejohn,  18  Gratt.  (Va.)  53.  state,  the  defendant  may  be  allowed  to 

A  Sworn  Answer  to  a  BlU  in  Equity  file  an  affidavit  denying  his  signature 

will  serve  the  purpose  of  a  plea  where  on  appeal  from  a  justice's  court  to  a 

the   statute   requires  a  denial  "  by  a  County  Court,  although  no  such  affi- 

plea  verified  by  the  oath  of  the  party  davit  was  filed  in  the  justice's  court, 

pleading  the  same."     Wanita  Woolen  Assig  v,  Pearsons,  9  Colo.  587. 

Mills  2/.  Rollins,  (Miss.  1897)2250.  Rep.  In  Missouri  a  sworn  plea  of  non  est 

819.  factum  may   be   filed  in   the   court   to 

Waiver  of  Answer  under  Oath.  —  The  which  an  appeal  is  taken,  though  no 

fact  that  the  plaintiff  in  a  bill  in  equity  such   plea  was  filed   in   the    justice's 

waives  an  answer  under  oath  does  not  court,  as  on  such  appeal  the  trial  is  de 

relieve  the  defendant  of  the  necessity  novo,     Moore    v,   Hutchinson,  69  Mo. 

of  filing  a  sworn  denial  of  the  execu-  429. 

tion  of  the  instrument,  if  he  desires  to  Discretion  of  Court,  —  Where  the  de- 
cast  the  burden  of  proof  upon  the  fendant  in  an  action  before  a  justice 
plaintiff.  Wanita  Woolen  Mills  v.  Rol-  does  not  deny  the  execution  of  the  in- 
lins,  (Miss.  1897)  22  So.  Rep.  819.  strument  and  appeals  from  a  judgment 

Heoessity     to     Verify    Beplieation.  —  against  him,  it  is  altogether  within  the 

Where  in  a  suit  inequity  the  defendant  discretion  of  the  court  to  grant  or  deny 

files  a  written   instrument  with  his  an-  the  defendant  leave  to  file  an  afiSdavit 

swer  as  the  basis  of  a  set-off,  a  repli-  denying  the  execution  of  the  instru- 

cation   denying   the   execution  of   the  ment.     Chicago,  etc.,  R.  Co.  v.  Edson, 

instrument  must  be  verified.    Simmons  41  Mich.  673. 

V.  Simmons,  33  Gratt.  (Va.)  451.  Failure  of  Plaintiff  to  File  Instrument 

8.  Judd  V,  Cralle,  37  111.  App.  149  [in  with    Justice. —  In    Michigan^    if    the 
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(d)  Whart  Instnunent  Is  Hot  Declared  On.  —  In  some  states  it  has 
been  held,  under  the  peculiar  wording  of  the  statutes,  that  where 
the  instrument  is  not  made  the  foundation  of  the  action,  and 
is  sought  to  be  introduced  under  the  common  counts  in  assumpsit, 
no  sworn  plea  denying  the  execution  of  the  instrument  is  neces- 
sary in  order  to  require  the  plaintiff  to  prove  the  execution  of 
the  instrument,  and  a  plea  of  non  assumpsit  is  sufficient.* 

(e)  Actions  Against  Executors  and  Administrators.  —  Where  the  statute 
provides  that  when  the  instrument  purports  to  have  been  exe- 
cuted by  one  of  the  parties  it  may  be  read  in  evidence  without 
proving  its  execution,  unless  its  execution  be  denied  under  oath, 
or  that,  unless  the  person  whose  signature  the  same  purports  to 
be  shall  deny  the  genuineness  of  such  signature  under  oath, 
it  shall  be  held  as  admitted,  an  executor  or  administrator  in  an 
action  upon  an  instrument  executed  by  his  decedent  need  not  file 
a  sworn  answer  in  order  to  require  the  plaintiff  to  prove  the  exe- 
cution of  the  instrument.* 

plaintiff  does  not  file  the   instrument  tion  was  not  in  whole  or  in  part  brought 

with  the  justice,  and  the  defendant  has  upon  the  notes;   but  it  was  held  that 

noopportunity  of  denying  its  execution  this  contention    was    untenable,    and 

until  it  is  offered  in  evidence,  the  plain-  that  notes   not  specially    counted   on 

tiff,  notwithstanding  the    defendant's  were  in  part  the  foundation  of  the  ac- 

failure   to  deny   its    execution    under  tion,  and  therefore  might  be  read  with* 

oath,  is  required  to  prove  its  execution,  out  proof  of  their  execution,  where  the 

Newton    v.  Principaal,  82   Mich.  271 ;  defendant  had  filed   no  denial   under 

Colbath  V.  Jones,  28  Mich.  280.  oath.     Dial  v.  Taylor,  8  Tex.  267.     See 

Massaohnsetts  Statute.  —  Where  the  also  Lewis  v.  Lowery,  31  Tex.  663. 
defendant  in  a  police  court  pleads  Amendment  of  Declaration.  —  In  Mc- 
orally,  and  in  compliance  with  the  stat-  Millen  v.  Beach,  38  Mich.  397,  it  was 
ute  files  a  written  special  denial  and  held  that  the  filing  of  an  amended  dec- 
demand  of  proof,  upon  an  appeal  no  laration,  with  a  copy  of  the  instrument 
additional  denial  and  demand  need  be  appended  to  it,  which  was  not  served 
filed  in  order  to  deprive  the  plaintiff  of  on  the  defendant  or  his  attorney,  or 
the  advantage  he  would  have  had  if  it  brought  to  the  attention  of  either  until 
had  not  been  filed.  Trues/.  Dillon,  138  the  case  was  on  trial,  and  which  was 
Mass.  347,  citing  Manson  v,  Arnold,  not  brought  to  the  attention  of  the 
126  Mass.  399.  court,  did  not  make  it  necessary  for  the 

1.  Hunley  v.   Lang,    5   Port.   (Ala.)  defendant  to  file  a  denial  under  oath. 

154;  May  r.  Miller,  27  Ala.  515;  New-  2.  Barnett  t/.  Cabinet  Makers'  Union, 

ton  V.  Principaal,  82  Mich.  271;  Colbath  28  Ind.  254,  folloiving  Riser  v.  Snoddy, 

V.  Jones,   28   Mich.  280;  McMillen  v,  7  Ind.  442,  and  Mahon  v.   Sawyer,  18 

Beach,  38  Mich.  397;    Kelly  v,  Paul,  3  Ind.  73;   Cawood  v,  Lee,  32  Ind.  44; 

Gratt.  (Va.)  182.     See  also  Hall  s^.  Free-  Ashworih    v.    Grubbs,   47    Iowa  353. 

man,  59  III.  55,  holding  that  a  statute  See  also  Zervis  v,  Unnerstall,  29  Mo. 

providing  that  the  plaintiff  shall  not  be  App.  474. 

bound  to  prove  the  signature  of  any  In  Alabama,  under  a  statute  provid- 

assignor  unless  the  fact  of  assignment  ing  '*  that  no  plea  of  non  est  factum 

be  put  in  issue  by  plea,  accompanied  shall   be  admitted   to  be  pleaded  but 

by  an  affidavit,  applies  only  to  cases  when  accompanied  with  an  afiSdavit  of 

where  the  plaintiff   declares  specially  its  truth,*'  it  has  been  held  that  a  per- 

upon   the  instrument;  citing  Peake  v,  sonal  representative  who  is  sued  upon 

Wabash  R.  Co.,  j8  111.  88.  a  paper  executed  by  his  decedent  must 

In  Texas  it  was  contended,  in  an  ac-  put  in  a  sworn  plea,  and  that  if  he  does 

tion  to  recover  a  balance  due  on  a  state-  not  possess  information  which  will  en- 

mentof  indebtedness  including,  among  able  him  to  deny  the  fact  of  execution 

other  items,  certain  notes,  that  the  ac-  absolutely  he  should  swear  to  the  facts 
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(f)  B«f«iiMt  Hot  Embraood  In  Statntai.  —  A  plea  or  answer  which  does 
not  put  in  issue  the  execution  of  the  instrument,  but  sets  up 
extrinsic  matters  in  avoidance,  is  not  within  the  statute  providing 
that  the  execution  of  the  instrument  or  the  genuineness  of  the 
defendant's  signature  shall  not  be  questioned  except  under  a  plea 
or  answer  accompanied  by  an  affidavit  of  its  truth,  and  it  may  be 
stated  broadly  that  any  plea  or  answer  which  does  not  deny  the 
execution  of  the  instrument  or  the  genuineness  of  the  defendant's 
signature  is  not  within  the  statute.* 

(3)  Effect  of  Failure  to  Deny  Execution  under  Oath  —  Execution 
of  Initrnment  Admitted.  —  Under  the  various  statutes  requiring  the 
execution  of  the  instrument  or  the  genuineness  of  the  defend- 
ant's signature  to  be  denied  by  a  plea  or  an  answer  under  oath, 
unless  a  proper  plea  or  answer,  verified  by  affidavit,  is  inter- 
posed, the  due  execution  of  the  instrument  and  the  genuineness 
of  the  defendant's  signature  are  admitted,  and  the  instrument 
may  be  introduced  in  evidence  without'proof  of  its  execution  or 
of  the  genuineness  of  the  defendant's  signature,  and  the  defend- 
ant will  not  be  permitted  to  offer  evidence  to  disprove  the  facts  so 
admitted.* 

according  to  the  best  of  his  information  need  not  deny  under  oath  the  execu- 

and  belief.     Martin  v,  Dortch,  I  Slew,  tion  of  an  instrument  upon  which  they 

(Ala.)  479.  are  sued,  but  that  its  execution  must 

In  Lonisiana  it  has  been  held,  in  an  ac-  be  proved  as  if  it  were  so  denied.  Jen- 
tion  upon  an  instrument  executed  by  a  nings  v.  McFadden.  80  Ind.  531. 
decedent,  that  an  administrator  is  not  1.  Turner  v,  Lazarus,  6  Ala.  875; 
within  the  statute  providing  that  if  the  Vandergrift  v,  HoUis,  6  Houst.  (Del.) 
genuineness  of  the  signature  be  denied  90;  Cleghorn  v.  Robison,  8  Ga.  559; 
falsely  the  defendant  shall  be  pre-  O'bryan  v.  Standiford.  47  Kan.  24, 
eluded  from  making  other  defenses,  holding  that  the  statute  does  not  re- 
Bradford  V.  Cooper,  i  La.  Ann.  325,  in  quire  that  an  answer  setting  up  pay- 
which  case  the  court  said:  **  We  can-  ment  shall  be  sworn  to;  Freeman  v. 
not  extend  this  penalty,  by  implication,  Ellison.  37  Mich.  459.  See  also  Waller 
to  parties  not  comprehended  in  its  v.  Nelson,  (Ala.  1895)  18  So.  Rep.  154. 
terms,  to  wit,  the  heirs  or  representa-  Gonsideration  Given  Harried  Woman, 
lives  of  a  deceased  signer.  The  dis-  — In  Kenton  Ins.  Co.  v.  McClellan,  43 
tinction  between  the  party  who  has  Mich.  564,  which  was  an  action  against 
himself  signed,  and  an  heir  or  admin-  a  married  woman,  it  was  held  that  her 
istralor,  is  obvious.  The  one  may  be  failure  to  file  an  affidavit  denying  the 
well  supposed  to  know  with  certainty  execution  of  the  instrument  did  not 
his  own  signature,  and  whether  he  prevent  her  from  defending  on  the 
made  the  contract  on  which  he  is  sued,  ground  that  it  had  not  been  given  on 
But  no  such  supposition  necessarily  at-  such  a  consideration  as  would  bind  her; 
taches  to  an  heir  or  administrator,  who  there  being  a  statute  which  prevented 
may  never  have  seen  the  party  write,  a  married  woman  from  becoming 
and  may  have  had  no  knowledge  of  the  liable  on  executory  contracts,  except 
transaction  in  which  the  note  orig-  where  they  concerned  her  separate 
inated.*'  estate. 

Indiana    Statnto    Ezoepting    Personal  8.  Alabama.  —  McDougald   v.  Ruth- 

Bepreeentatiyee.  —  Since  the  enactment  erford,  30  Ala.  253;  Dew  v.  Garner,  7 

of  the  statute  (Code  1852.  §  8o)under  Port.   (Ala.)   503.     See  also  Miller  v, 

which  Riser  v.  Snoddy,  7  Ind.  442,  and  Mclntyre,  9  Ala.  638. 

cases  following  it,  were  decided,  a  stat-  Arkansas.  —  State  Bank  v.  Kerby,  9 

ute    has    been    enacted     (Code     i88t.  Ark.  345,  holding  that  an   unverified 

§   115)    expressly    providing    that  ex-  plea  of  nil  debet  is  insufficient  to  put 

ecutors,  administrators,  and  guardians  the  execution  of    the    instrument    in 
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General  Ime  Withont  AfUavit.  —  It  has  been  held,  uniformly  it 
would  seem,  that  a  plea  of  the  general  issue  or  a  general  denial, 
unaccompanied  by  any  affidavit  of  its  truth  or  by  an  affidavit, 
denying  the  execution  of  the  instrument  or  the  genuineness  oiF 


issue;  Trowbridge  v.  Pitcher,  4  Ark. 

157. 

California,  -^  Brown  v.   Weldon,   71 

Cal.  393;    Hastings  v.  Dollarhide,  18 

Cal.  390;  Horn  v.  Volcano  Water  Co., 

13  Cal.  62. 

Illinois.  —  Lee  v.  Mendel,  40  111.  359; 
Underbill  v.  Kirkpatrick,  26  111.  84; 
Lockridge  v,  Nuckolls,  25  111.  178; 
Reed  v.  Phillips,  5  111.  39;  Murchie  v. 
Peck,  57  111.  App.  396. 

Indiana,  —  Pattison  v,  Shaw,  82  Ind. 


a  general  denial  does  not  constitute  an 
admission  of  an  agreement  on  the  back 
of  the  instrument,  signed  by  the  maker; 
Beach  v.  Wagner,  19  La.  86;  Austin  v, 
Latham,  19  La.  88;  Florance  v.  McFar- 
lane,  15  La.  231;  Vairin  v.  Palmer,  14 
La.  361;  Bennett  v.  Allison,  2  La.  419; 
Miller  v.  Cohea,  i  La.  486;  Carmena  v, 
Peroux,  2  Rob.  (La.)  303. 

Proof  by  Defendant  under  Denial  Kot 
under  Oath.  —  In  Illinois^  lowa^  and  Ohio 
it  has  been  held,  under  the  statutes  of 


32;  Coen  V,  Funk,  18  Ind.  345  [in  those  states,  that  the  eflect  of  the  de- 
which  latter  case  the  court  cited  Evans  fendant's  failure  to  file  an  affidavit  of 
V,  Southern  Turnpike  Co.,  18  Ind.  loi;  the  truth  of  an  answer  denying  the  ex- 
Denny  V.  North  Western  Christian  ecution  of  the  instrument,  or  of  a  plea 
University,  16  Ind.  220,  and  Unthank  of  the  general  issue,  is  to  enable  the 
V.  Henry  County  Turnpike  Co.,  6  Ind.  plaintiff  to  introduce  the  instrument  in 
125]  ;  Bates  v.  Hunt,  i  Blackf.  (Ind.). 67,  evidence  without  proof  of  its  execu- 
in  a  note  to  which  case  is  cited  Parry  tion;  and  in  these  states,  under  a  proper 
V,  Henderson,  6  Blackf.  (Ind.)  72.  plea  or  answer,  not  sworn  to,  evidence 

Iowa,  —  The  plaintiff  is  not  bound  to  that  the  instrument  was  not  executed 
prove  the  execution  of  the  instrument  may  be  introduced  by  the  defendant, 
unless  the  defendant  denies  its  execu-  Kripner  v.  Lincoln,  54  III.  App.  675,  in 
tion  under  oath.  Sankey  v.  Trump,  which  case  the  court  cited  Frankland  v, 
35  Iowa  267;  Douglass  v,  Matheny,  35  Johnson,  147  111.  520,  and  Stevenson 
Iowa  112;  Loomis  v.  Metcalf,  3  Iowa  v.  Farnsworth,  7  111.  715;  Terbune  v, 
382;  Thompson  v.  Abbott,  11  Iowa  193;  Henry,  13  Iowa  99;  Sheldon  v.  Middle- 
Partridge  V,  Patterson,  6  Iowa  514.  In  ton,  10  Iowa  17,  holding  that  even  for 
the  last  case  the  court  rf/^</Seachrist  z'.  this  purpose  the  defendant's  answer 
Griffeth,  6  Iowa  390;  Lyon  v.  Bunn,  6  must  be  explicit;  Fannon  v,  Robinson, 
Iowa  48;  Chambers  </.  Games,  2  Greene  10  Iowa  272;  Chambers  v.  Games,  2 
(Iowa)  320;  and  Steinhelber  v.  Edwards,  Greene  (Iowa)  320;  Palmer  v.  Yarring- 
2  Greene  (Iowa)  366.  ton,   i  Ohio  St.  253.     In  the  last  case 

Maryland,  —  Banks  v,  McCosker,  82  the  court  said:  *'  At  common  law,  and 

Md.  518.  without  the  act  referred  to,  the  plain- 

Mississippi,  —  Wade   v,   Staunton,   5  tiff,  upon  offering  his  note  in  evidence. 

How.  (Miss.)  631;  Green  V.  Robinson,  must  prove  its  execution;  and  this  stat- 


3  How.  (Miss.)  105;  Hemphill  v.  Ala- 
bama Bank,  6  Smed.  &  M.  (Miss.)  44; 


ute,  as  its  title   implies,    merely  dis- 
penses with  such  proof,  unless  the  plea 


Cook  V.  Martin,  5  Smed.  &  M.  (Miss.)  which  puts  its  execution   in   issue   is 

379;  Tillman  v.  Allies,  5  Smed.  &  M.  verified   by   affidavit,   and    makes    no 

(Miss.)  373.  other  ot  further  change  in  the  rules  of 

Tennessee. — Eakin  ?/.  Burger,  i  Sneed  evidence;  so  that,  although,  since  the 

(Tenn.)  417:  Knott  v.  Planters*  Bank,  statute,  a  party  may  offer  his  note  in 

2  Humph.  (Tenn.)  493.  evidence  without  proof  of  its  execution, 

Texas,  —  Lewin   v.  Houston,  8  Tex.  yet  he  offers  it  just  as   he   offers  any 

94;  Johnston  v.  Jefferson,  31  Tex.  332.  other  item  of  evidence  —  liable  to  be 

Louisiana      Statute.  —  Under      Code  met  and  defeated  by  such  evidence  as 

Prac,  art.  324,  requiring  a  special  de-  the  defendant  may  be   liable  to  pro- 

nial  of  the  genuineness  of  the  defend-  duce.J'     Overruling  Taylor  v.  Colvin, 

ant's  signature,  it  has  been  held  that  a  Wright  (Ohio)  449.     See  also  Lyon  v, 

general  denial  amounts  to  an  admis-  Bunn,  6  Iowa  48;  Seacbrist  z/.  Griffeth, 


sion  of  the  defendant's  signature. 
Boulin  V.  Rainey,  21  La.  Ann.  335,  in 
which  case,  however,  it  was  held  that 


6   Iowa   390;    Wolff  V.   Hagensick,   10 
Iowa  500. 
In  Minnesota  ii  has  been  held  that, 


000 
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the  defendant's  signature,  is  insufficient  to  prevent  the  introduc- 
tion of  the  instrument,  without  proof  of  its  execution  or  of  the 
genuineness  of  the  defendant's  signature,  or,  except  in  IllinoiSy 
lowa^  Minnesota^  and  Ohio^  to  authorize  the  defendant  to  introduce 
evidence  in  rebuttal.* 

SaMonable  IntendmonU.  —  Not  only  will  the  execution  of  the  instru- 
ment be  admitted  by  failure  to  put  in  a  plea  or  answer  denying 
its  execution,  but  all  that  the  instrument  will  reasonably  prove  by 

way  of  inference,  presumption,  or  implication  must  be  taken  as 

although  a  general  denial,  even  under  name.     Dew  v.  Garner,  7  Port.  (Ala.) 

oath,  is  not  sufficient  lo  impose  upon  503. 

the  plaintiff  the  burden  of  proving  the  1.  McDougald  v.  Rutherford,  30  Ala. 

execution  of  the  instrument,  it  is  suffi-  253;  State  Bank  v.  Kerby,  9  Ark.  345, 

cient  to  authorize  the  introduction  of  holding  that  an  unverified  plea  of  nil 

evidence  against  the  instrument  by  the  debet  is  insufficient  to  put  the  execution 

defendant.       McCormick     Harvesting  of  the  instrument  in  issue;  Brown  v. 

Mach.  Co.  V.  Doucetre,  61  Minn.  40,  in  Weldon,  71  Cal.  393,  holding  that  an 

which  case  the  court  disapproved  what  unverified    answer  denying  generally 

was  inadvertently  said  to  the  contrary  the  allegations  of  the  complaint  is  in- 

in  Bausman  v.  Credit  Guarantee  Co.,  sufficient;    Hastings  v.   Dollarhide,  18 

47  Minn.  377.  Cal.  390;  Horn  v.  Volcano  Water  Co., 

Affidavits  ofXeritslTotDiipeiiMd  With.  13  Cal.  62;    Murchie  v.  Peck,  57  III. 

—  In  Illinois^  in  which  state  it  is  pro-  App.  396,  holding  that  an  unverified 
vided  by  statute  that  if  the  plaintiff,  in  plea  of  non  assumpsit  does  not  put  In 
a  suit  upon  a  contract  for  the  payment  issue  the  execution  of  the  instrument; 
of  money,  shall  file  an  affidavit  verify-  Pattison  v.  Shaw,  82  Ind.  32,  holding 
in^  his  declaration,  he  shall  be  entitled  that  an  unverified  general  denial  ad- 
to  a  judgment  by  default,  unless  the  mits  the  execution  of  the  instrument; 
defendant  shall  file  with  his  plea  an  Bates  v.  Hunt,  i  Blackf.  (Ind.)  67; 
affidavit  stating  that  he  verily  believes  Banks  v.  McCosker,  82  Md.  518; 
that  he  has  a  good  defense,  where  the  Wade  v,  Staunton,  5  How.  (Miss.)  631; 
declaration  contains  a  special  count  on  Green  v,  Robinson,  3  How.  (Miss.)  105, 
a  promissory  note,  and  also  the  com-  holding  that  an  unverified  plea  of  non 
mon  counts,  a  plea  verified  by  affidavit,  assumpsit  admits  the  execution  of  the 
denying  the  execution  of  the  instru-  instrument;  Hemphill  v,  Alabama 
ment,  does  not  fulfil  the  requirements  Bank,  6  Smed.  &  M.  (Miss.)  44;  Cook 
of  the  statute  as  to  an  affidavit  of  mer-  v,  Martin,  5  Smed.  &  M.  (Miss.)  379; 
its,  because,  although  the  defendant  Tillman  v.  Ailles,  5  Smed.  &  M.  (Miss.) 
may  not  have  executed  the  instrument,  373;  Eakin  v.  Burger,  i  Sneed  (Tenn.) 
the  plaintiff  may  nevertheless  be  en-  417,  holding  that  under  an  unverified 
titled  to  recover  under  the  common  plea  of  non  assumpsit  the  defendant 
counts.  Chicago,  etc.,  R.  Co.  v.  Bank  cannot  deny  the  execution  of  the  in- 
of  North  America,  82  111.  493.  strument;    Knott  v.  Planters'  Bank,  2 

Instnunent  Exaoated  in  Another  State.  Humph.     (Tenn.)    493;    Johnston    v, 

—  Where  a  plea  of  non  est  factum  ac-  Jefferson,  31  Tex.  332;  Lewin  i'.  Hous* 
companied  by  an  affidavit  is  not  inter-  ton,  8  Tex.  94. 

posed  in  accordance  with  the  provisions  Illinois,  Iowa,  Minnesota,  and  Ohio.  — 

of  the  statute,  proof  of  the  execution  As  to  the  construction  that  has  been 

of  the  instrument  is  dispensed  with,  placed  upon  the  statutes  of  these  states, 

although  the  instrument  was  made  in  see  the  note  to  the  next  preceding  para- 

another  state.     McDougald  v,  Ruther-  graph  of  the  text, 

ford,  30  Ala.  253.  Failure  to   Verify   Complaint. —  Even 

Illegible  Signature.  —  In  the  absence  where  the  complaint  is  not  sworn  to, 

of  a  plea  denying  the  execution  of  the  an   unverified  general   denial     is    not 

instrument  duly  verified,  no  proof  of  sufficient  to  put  the  plaintiff  upon  proof 

its  execution  is  necessary,  even  where  of  the  genuineness  and    due    execu- 

thc  defendant's  signature  is  illegible,  tion   of    the   instrument.      Per  Cope, 

and  is  so  badly  written  that  it  has  little  J.,  in   Hastings  v,  Dollarhide,  18  Cal. 

or  no  resemblance  to  the  defendant's  390. 
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true,  unless  the  contrary  is  shown.* 

Insnfleienoy  of  Deolftration  or  Complaint.  —  The  defendant's  failure  to 
deny  the  execution  of  the  instrument  under  oath  does  not  entitle 
the  plaintiff  to  a  judgment  by  confession,  where  his  declaration  or 
complaint  is  fatally  defective  and  insufficient  to  support  a  judg- 
ment by  reason  of  its  failure  to  allege  facts  sufficient  to  constitute 
a  cause  of  action.* 

Befiual  of  Continnaiioe.  —  The  court  will  not  grant  a  continuance  in 
order  to  enable  the  defendant  to  procure  evidence  that  he  did  not 
execute  the  instrument,  where  his  answer  is  not  sworn  to.* 

Defenses  Keyertheless  AvaUable.  —  The  statutes  were  not  intended  to 
deprive  the  defendant  of  any  good  defense,  and  consequently  a 
plea  of  the  general  issue,  such  as  non  assumpsit  or  nil  debet^ 
according  to  the  form  of  the  declaration,  or  an  answer  denying 
each  and  every  allegation  of  the  complaint,  even  though  it  be 
accompanied  by  no  affidavit  of  its  truth,  although  it  relieves  the 
plaintiff  from  the  necessity  of  proving  the  execution  of  the  instru- 
ment or  the  genuineness  of  the  defendant's  signature,  is  sufficient 
to  prevent  the  court  from  rendering  judgment  for  the  want  of  a 
plea  or  answer,  and  will  enable  the  defendant  to  make  such 
defenses  therein,  except  that  he  did  not  execute  the  instrument, 
as  might  have  been  made  had  the  statute  not  been  enacted.* 

1.  Per  Valentine,  J.,  in  Eggan  v.  laration  that  the  defendant  signed  by 
Briggs,  23  Kan.  710.  th^  initial  of  his  Christian  name.     Lee 

2.  Hart  v.  Harrison  Wire  Co.,  91  Mo.  v.  Mendel,  40  III.  359, /^r  Lawrence,  J. 
414.  See  also  Villiers  v.  Lewis,  i  8.  Thackaray  t/.  Hanson,  i  Colo.  365. 
Handy  (Ohio)  38,  wherein  it  is  said  that  4.  Brooks  v.  Chilton,  6  Cal.  641, 
unless  the  plaintiff's  petition  states  a  holding  that  an  answer  denying  gen- 
good  cause  of  action,  the  defendant  is  erally  all  the  allegations  of  the  com- 
not  called  upon  to  deny  or  avoid  under  plaint  should  not  be  stricken  out  as 
oath;  Eakin  z/.  Burger,  I  Sneed  (Tenn.)  sham  and  frivolous;  Longley  v,  Nor- 
417.  vail,  2  111.  389;  Kripner  v.  Lincoln,  54 

Affidavit  of  Defense  Unnecessary.  —  In  111.  App.  675,  holding  that  an  unsworn 

Pennsylvania^  to  entitle  the  plaintiff  to  plea   of    non  assumpsit   should   not  be 

a  judgment  for  want  of  an  affidavit  of  stricken  out;  Wade  v.  Mussleman,  14 

defense,  or  for  want  of  a  sufficient  affi-  Ind.   362;    Bates  v.    Hunt,    i   Blackf. 

davit  of  defense,  the  statement  of  his  (Ind.)  67,  holding  that   the  defendant 

demand  must  set  forth  a  good  cause  of  may  plead  nil  debet  ox  non  assumpsit^ 

action,    by   which  is   meant   that   the  either  with  or  without   an  oath,  at  his 

plaintiff's  averments  must  be  such  as  election;  Wolff  v,  Hagensick,  10  Iowa 

to  entitle  him,  if  not  controverted,  to  a  590;  Lyon  v.  Bunn,  6  Iowa  48,  holding 

verdict  for  the  amount  of  his  claim,  that  an  answer  not  under  oath,  deny- 

Louchheim  v,  Maguire,  6  Pa.  Super,  ing  that  the  defendant   is  indebted  to 

Ct.  Rep.  635,  citing  Chestnut  St.  Nat.  the  plaintiff  in  the  sum  claimed,  or  in 

Bank  v.  Ellis.  161  Pa.  St.  241,  any  less  sum,  and    denying   that   he 

Failure  to  Allege  that  Defendant  Signed  made  and  executed  the  instrument,  is 
by  Initiab.  —  When  a  defendant  who  is  responsive,  and  is  not  improper  or  im- 
sued  as  the  maker  of  an  instrument  pertinent;  Chambers  v.  Games,  2 
does  not  file  a  plea  under  oath  denying  Greene  (Iowa)  320;  Eggan  v.  Briggs, 
its  execution,  and  on  the  trial  the  in-  23  Kan.  710,  holding  that  the  defend- 
strument  described  in  the  declaration  ant's  failure  to  file  an  affidavit  denying 
is  offered  in  evidence,  with  the  Chris-  the  execution  of  the  instrument  did  not 
tian  name  of  the  defendant  signed  only  constitute  an  admission  of  the  plain- 
by  its  initial  letter,  it  is  admissible,  tiff's  ownership  of  the  instrument; 
even  without  an  averment  in  the  dec-  Freeman  v.  Ellison,  37  Mich.  459;  Hart 
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Whether  Inftniment  Must  Be  Prodnoed.  —  It  would  seem,  according  to 
some  authorities,  that  although  a  denial  of  the  execution  of  the 
instrument  or  of  the  genuineness  of  the  defendant's  signature, 
unless  it  is  sworn  to,  does  not  cast  the  burden  of  proof  upon  the 
plaintiff  or  permit  the  defendant  to  make  the  defense  that  he  did 
not  execute  the  instrument,  yet  it  is  sufficient  to  preclude  the 
plaintiff  from  taking  judgment  by  default  and  to  require  the  plain- 
tiff to  produce  the  instrument,  but  there  is  a  difference  of  opinion 
upon  this  question.*  And  it  has  been  declared  that  it  is  the  safer 
practice  to  require  the  production  and  cancellation  of  the  instru- 
ment before  the  rendition  of  judgment  whether  there  is  a  defense 
or  default.* 

(4)  Effect  of  Denial  under  Oath. — Where  in  compliance  with 
the  statute  the  defendant  puts  in  a  sworn  plea  or  answer  denying 
the  execution  of  the  instrument,  the  parties  stand  as  they  did  at 
common  law  when  the  general  issue  was  pleaded,  which  devolved 
upon  the  plaintiff  the  necessity  of  proving  the  execution  of  the 
instrument,  and  it  is  error  to  permit  the  plaintiff  to  read  the 
execution  in  evidence  without  any  proof  of  its  execution.^ 

V.  Harrison  Wire  Co.,  91  Mo.  414;  under  oath,  there  is  no  necessity  of  in- 
Snowden  v,  McDaniel,  7  Mo.  313;  troducing  it  in  evidence  on  the  trial. 
Bates  V.  Hinton,  4  Mo.  78;  McClintick  See  also  Diven  v.  Spicer,  i  Kan.  103; 
V.  Johnston,  i  McLean  (U.  S.)  414.  Williams  v.  Norton,  3  Kan.  295;  Mor- 
See  also  Payne  v,  Snell,  4  Mo.  238;  ton  v.  Coffin,  29  Iowa  235,  in  which 
Shepherd  v.  Frys,  3  Gratt.  (Va.)  422.  last  case  it  was  held  that  a  denial  of 
See,  further,  Bennett  v.  Allison,  2  La.  indebtedness  was  insufficient  to  put  in 
419;  Stockton  V.  Truxton,  8  La.  224;  issue  the  execution  of  the  instrument, 
Miller  r/.  Whitfield,  16  La.  Ann.  10;  and  that  therefore  it  was  not  necessary 
Hughes  V.  Harrison,  8  Martin  N.  S.  to  introduce  the  instrument  in  evidence, 
(La.)  297,  which  cases  were  decided  un-  this  having  been  done  upon  a  previous 
der  a  statute  of  Louisiana^  requiring,  trial.  See,  further,  McClusky  v.  Ger- 
not  a  sworn  answer,  but  an  answer  hauser,  2  Nev.  47. 
expressly  denying  the  defendant's  sig-  Unsworn  Anfwer  FriYolons.  —  A  gen- 
nature,  eral  denial  unaccompanied  by  any  affi- 

1.  Wallace  v.  Reed,  70  Ind.  263;  Mc-  davit    may  be  regarded   as  frivolous 

Intosh  V.  Robison,  68  Ind.  120;  Woollen  where  it  is  apparent  that  the  defendant 

V,  Whitacre,  73  Ind.   198;  Pattison  v,  has    failed    to    set    up    a  substantial 

Shaw,  82  Ind.  32,  in   which  case  the  ground  of  defense  of  which  he  was  all 

court  ciUd  Feeney  v,  Mazelin,  87  Ind.  along  apprised,  until  the  day  of  trial, 

226;  Collins  V,  Maghee,  32  Ind.  268,  in  for  the  purpose  of  surprising  the  plain- 

which  case  the  court  cited  Fosdick  v.  tiff  and  obtaining    delay.     Lewin    v, 

Starbuck,   4    Blackf.   (Ind.)  417,   and  Houston,  8  Tex.  94,  in  which  case  it 

King  t/.  Conn,  25  Ind.  425;  Evans  v,  was  held  that  the  court,  under  the  cir- 

Southern  Turnpike  Co.,   18  Ind.  loi;  cumstances,  properly  refused  to  allow 

Bates  V.    Hunt,    i    Blackf.   (Ind.)  67;  the  defendant  to  amend. 

Kinnard   v.    Herlock,    20  Tex.  48,  in  8.  Hutchison  v.  Myers,  52  Kan.  290, 

which  case  the  court  followed  Able  v.  in  which  case  it  was  declared  that  this 

Chandler,  12  Tex.  88,  and  Matossy  v,  has  been  the  general  practice  in  the 

Frosh,   9  Tex.   10;    Sebree  v.  Dorr,  9  district  courts  of  Kansas. 

Wheat.  (U.  S.)  558,  in  which  case  the  8.  Crow  v.  Decatur  Bank,  5  Ala.  249; 

court  construed  a  statute  of  Kentucky.  McCoy  v,  Harrell,  40  Ala.  232;  Fergu- 

See  also  Lewin  v.  Houston,  8  Tex.  94.  son  v.  State  Bank,  8  Ark.  416;  Lothrop 

Contra.  —  In  Payne  v.   Kansas  City  v.    Roberts,    16    Colo.   250;    Soaps  v. 

First  Nat.  Bank,  16  Kan.   147,  Valen.  Eichberg,  42  111.  App.  375,  in  which 

tine,  J.,  declared  that  where  the  execu-  case  the  court  cited  Zuel  v.  Bowen,  78 

Uon  of  the  instrument  is  not  denied  111.  234,  and  Templeton  v.   Hayward, 
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Plea  by  One  of  Plurality  of  Makers.  —  In  an  action  against  two  or  more 
makers  of  an  instrument,  a  verified  plea  or  answer  by  one  of  them 

denying  the  execution  of   the  instrument    is   available    to  the 
defendant  only  who  puts  it  in,  and  other  defendants  who  do  not 

65  111.  178;  Holmes  v.  Riley,  14  Kan.  10  Tex.  298.  See  also  article  Limita- 
131;  Andrews  v.  Hayden,  88  Ky.  455;  tions,  vol.  13,  p.  176. 
Monitor  Plow  Works  v.  Born,  33  Neb.  Wliat  Plaintiff  Must  Prove. —  It  is  not 
747;  Wilson  V.  Skaggs,  10  Tex.  298.  incumbent  upon  ihe  plaintiff  to  prove 
Not  Affirmative  Plea.  —  The  ordinary  that  the  plea  and  affidavit  are  false,  but 
rule  that  where  an  affirmative  plea  is  only  that  the  signature  of  the  defend- 
put  in  by  the  defendant  the  onus  of  ant  is  genuine.  Patrick  v.  Carr,  50 
proving  it  lies  upon  him  does  not  apply  Miss.  199,  in  which  case  the  court 
where  a  sworn  plea  of  non  est  factum  is  erroneously  instructed  the  jury.  . 
interposed.  McCoy  v.  Harrell,  40  Ala.  Ko  Beplication  Keceesary. —  In  Ken- 
232,  citing  Crow  v.  Decatur  Bank,  5  iucky^  since  the  petition  on  a  note,  or 
Ala.  249.  other  like  instrument,  must  aver  in  sub- 
Plea  under  Oath  Prevents  Judgment  by  stance  its  execution  and  delivery,  a 
Defiaalt.  —  When  a  sworn  plea  denying  plea  of  non  est  factum  completes  the 
the  execution  of  the  instrument  is  in-  issue,  and  no  reply  is  neccssarv. 
terposed,  proof  of  the  execution  of  the  Brown  v.  Ready,  (Ky.  1893)  20  S.  W. 
instrument  is   indispensable,    and   no  Rep.  1036. 

judgment  by  default  can  be  rendered,  In   Loaisiana,    where   the    defendant 

because  the  instrument  is  not  prima  specially  denies  the  genuineness  of  the 

facie  evidence,  and  a  judgment  by  de-  signature,   it  is   incumbent  upon   the 

fault    excludes  the  presumption   that  plaintiff  to   prove   that  it  is  genuine, 

any  evidence  whatever  was  offered  by  Fryer  v.  Darcy,  17  La.  527. 

the  plaintiff.     Crow  v.  Decatur  Bank,  Effect  of  Compliance  with  Maasachnsetti 

5   Ala.   249,   distinguishing    Dougherty  Statute.  —  Where    the    defendant   files 

V.  Colquitt,  2  Ala.  337,  in  which  case  the  special  denial  and  demand  of  proof 

the  plea  did  not  question  the  plaintiff's  required  by  the  Massachusetts  statute, 

cause  of  action,  but  merely  denied  his  the  production  of  the  instrument  by  the 

right  to  maintain  the  action  because  of  plaintiff  without  evidence  of  its  authen- 

the  pendency  of  another  suit  for  the  ticity  is  not  sufficient.     True  v.  Dillon, 

same  matter.  138  Mass.  347,  citingyfarneT  v.  Brooks, 

Burden    of   Proof   Does    Kot    Shift.  —  14  Gray  (Mass.)  109. 

Where  the  execution  of  the  instrument  One  Notice  Sufficient,  —  A  notice  given 

is  put  in  issue  by  the  defendant,  it  de-  by  the  defendant,  in  compliance  with 

volves  upon  the  plaintiff  to  establish  a  rule  of  court,  of  his  intention  to  deny 

the  genuineness  of  the  defendant's  sig-  the  genuineness  of  the  instrument,  is 

nature    by    a    preponderance    of    the  sufficient  and    applies  to  each  subse- 

evidence,    and    this    burden    remains  quent  trial  of  the  action.     Dana  v,  Un- 

with  the  plaintiff  throughout  the  case,  derwood,  19  Pick.  (Mass.)  99. 

After  evidence  has  been  introduced  by  Effect  of  Amendment, — Where   the 

the  plaintiff  to  establish  the  execution  defendant  files  a  special  denial  and  de- 

of  the  instrument,  the  burden  of  proof  mand  of  proof  required  by  the  statute, 

does  not  shift  to  the  defendant  to  show  subsequent  changes  in  the  answer,  by 

that  he  did  not  sign  the  instrument,  either  addition  or  substitution,  so  long 

Monitor  Plow  Works  v.  Born,  33  Neb.  as  the  denial  and  demand  arenotwith- 

747,  in  which  case  the  question  was  as  drawn,  do  not  change  the  rule  of  evi- 

to  the  propriety  of  an  instruction  to  the  dence  and  relieve  the  plaintiff  from  the 

jury;  citing  Madison  First  Nat.  Bank  burden  of  proof.     True  v.  Dillon,  138 

V.  Carson,  30  Neb.  104.  Mass.  347. 

Proof  of  Subsequent  Promise.  —  Where  Presumption   on    Appeal.  —  Where    a 

the  defendant  puts  in  a  sworn  plea  of  sworn  plea  denying  ihe  execution  of 

«<>«  «//a<-/«w,  the  plaintiff  cannot  sus-  the  instrument  has  been  filed,  it  will 

tain  his  action  upon  proof  of  an  oral  be  presumed  on  appeal  that  the  trial 

promise  made  by  the  defendant  after  court  required  evidence  of  its  execution 

the  execution  of  the  instrument,  where  to  be  introduced  before  allowing  the 

the  plaintiff  has  not  declared  upon  such  instrument    to    be    read   in   evidence, 

subsequent  promise.  Wilson  z/.  Skaggs,  where  the  record  does  not  show  that 
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put  in  a  denial  under  oath  receive  no  advantage  from  it.  *  Such 
plea  or  answer,  however,  is  available  to  the  defendant  who  puts 
it  in,  notwithstanding  the  failure  of  other  defendants  to  put  in  a 
denial  under  oath.* 

(5)  Waiver  of  Dental  under  Oath  —  (a)  By  Plaintilt  —  It  has  been 
held  that  the  defendant's  failure  to  put  in  a  proper  plea  or  answer 
under  oath  is  not  waived  by  the  plaintiff  by  failure  to  make  objec- 
tion until  the  trial  is  in  progress.' 

(b)  By  Deftndant.  —  The  defendant  may  on  the  trial  waive  the 
effect  of  a  plea  or  answer  under  oath  denying  the  execution  of  the 
instrument  by  permitting  the  instrument  to  be  introduced  in  evi- 
dence without  proof  of  its  execution  or  by  expressly  admitting  the 
execution  of  the  instrument.* 

there   was  no  proof  of  its  execution,  an  affidavit  denying  its  execution,  the 

Reed  v.  Phillips,  5  III.  39.  court  should  instruct  the  jury  to  disre- 

1.  Ferguson  v.  State  Bank,  8  Ark.  gard  such  evidence  or  refuse  any  in- 
416;  Murchie  v.  Peck,  57  111.  App.  396,  struction  which  would  give  weight  to 
in  which  case  the  court  cited  Davis  v,  such  evidence.  Phaup  v.  Stratton,  9 
Scarritt,  17  111.  202,  andZuelz/.  Bowen,  Gratt.  (Va.)6i5. 

78  111.  234;    Taylor  v.  Gay,  6  Blackf.  Objections     After     Trial  —  Motion   for 

(Ind.)  150;  Pursley  v.  Morrison,  7  Ind.  Judgment  Hon  Obstante. —  In  Myers  v, 

356;    Beagles  v,    Sefton,    7   Ind.   496;  Douglass,  99  Ky.  267,  it  was  held,  under 

Feeney   v.  Mazelin,  87  Ind.  226;  Fair-  a  statute  providing  that  no  objection 

child   V.   Grand    Gulf   Bank,   5   How.  shall  be  taken  after  the  commencement 

(Miss.)  597.  of  the  trial  to  any  plea  for  the  want 

2.  Wren  v,  McLaren,  48  Mich.  197,  of  or  a  defect  in  the  verification,  that 
in  which  case  the  court  said:  '*  To  re-  after  a  trial  and  verdict  for  the  de- 
quire  one  defendant  to  lose  his  defense  fendant,  the  plaintiff  cannot,  because 
unless  his  codefendant  will  join  him  in  the  ansv/er  is  not  verified,  move  for 
an  affidavit  of  non-execution  would  judgment  notwithstanding  the  verdict, 
subject  him  to  such  danger  of  fraud  On  Appeal.  —  An  objection  to  the  suffi- 
and  collusion  as  would  render  such  a  ciency  of  ihc  answer  because  it  is  not 
rule  as  contained  such  a  requirement  accompanied  by  an  affidavit  of  its  truth 
unjust  and  arbitrary  in  the  extreme,  is  waived  by  treating  it  as  sufficient 
No  such  meaning  can  be  applied  to  the  and  going  to  trial  under  it,  and  cannot 
rule  which  requires  a  plea  to  be  sup-  be  taken  for  the  first  time  on  appeal, 
ported  by  affidavit,  and  such  dangerous  Grogan  v.  Ruckle,  i  Cal.  193. 
practice  can  receive  no  sanction."  Fallore  of  Plaintiff  to  Betnm  Copy. — 

8.  Douglass    V.    Matheny,    35    Iowa  In  Minnesota    the   negligence   of    the 

112,  in  tvhich  case  it  was  held  that  the  plaintiff  to  return  the  copy  of  the  an- 

instrument  was  admissible  in  evidence  swer  served  upon    him   constitutes  a 

without  further  proof,  notwithstanding  waiver  of  the  want  of  a  verification, 

the  plaintiff's  failure  to  attack  the  suffi-  Hayward  v.  Grant,  13  Minn,  id^^  fol- 

ciency  of  the  answer  by  a  motion  or  hiving   Smith   v.    Mulliken,    2    Minn, 

demurrer;  Drew  v.  Harrison,   12  Tex.  319. 

279,  holding  that  the  plaintiff  cannot  4.  Hansen  v.  Hale,  44  111.  App.  474, 
be  required  to  assume  the  burden  of  in  which  case  the  court  held  that  a  de- 
proof,  unless  it  is  imposed  upon  him  fendant  who  permits  the  instrument  to 
in  the  mode  prescribed  by  the  statute,  be  read  without  proof  of  its  execution, 
and  that  he  can  insist  upon  the  insuffi-  although  he  has  filed  a  verified  plea, 
ciency  of  the  answer  at  the  trial;  Phaup  cannot  make  the  objection  for  the  first 
t/.  Stratton,  9  Gratt.  (Va.) 615.  But  see  time  on  appeal;  Soaps  v.  Eichberg,  42 
contra^  Schwarz  v.  Oppold,  74  N.  Y.  111.  App.  375,  in  which  case  the  defend- 
307.  ant,  in  testifying  as  a  witness,  admit- 

Instmction    to    Disregard   Defendant's  ted  the  execution  of  the  instrument; 

Evidence.  —  Where  evidence  has  been  Thornton  v.  Alliston,  12  Smed.  &  M. 

improvidenlly  heard    to  disprove  the  (Miss.)  124,  per  Clayton,  J.     See  also 

genuineness  of  the  instrument  without  Wilson  v,  ICing,  83  111.  232;  Loomis  v, 
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c.  Requisites  and  Sufficiency  of  Allegations  — (i)  In 

General,  —  Where  the  declaration  contains  several  counts  a 
special  plea  which  commences  as  an  answer  to  the  whole  declara- 
tion, and  answers  only  one  count  thereof,  is  bad.* 

Where  a  Denial  under  Oath  Is  fieqnired  by  Statnte,  the  denial  need  not  be 

in  the  precise  language  of  the  statute,  and  a  denial  in  terms  of 
equivalent  signification  is  sufficient.* 

(2)  Definiteness  and  Certainty.  —  The  denial  must  be  explicit 

and  in  clear  and  precise  terms,  and  should  not  be  ambiguous, 
argumentative,  or  evasive,* 

Metcalf,  30  Iowa 382;  Carters.  Taylor,  controverting  the  fact  of  waiver  of  ex- 
6  Smed.  &  M.  (Miss.)  367.  emptions,  and  the  question  as  to  the 
Denial  that  Defendant  Signed  Verifioa-  rights  of  the  party  as  a  bona  fide  holder 
tion.  —  Where  the  defendant,  in  testify-  for  value  without  notice  is  eliminated 
ing  as  a  witness,  denies  that  he  signed  and  waived.  Slaughter  r.  Montgomery 
the  verification,  it  is  proper,  it  would  First  Nat.  Bank,  109  Ala.  157. 
seem,  to  strike  out  the  verification  and  A  Special  Plea  of  Hon  Est  Factum  ad- 
leave  the  plea  to  stand  as  an  unverified  mits  the  actual  execution  of  the  instiu- 
one.  Kripner  z/.  Lincoln,  54  111.  App.  ment,  but  limits  the  denial  to  some 
675.  special  matter,  or  rather  it  is  an  aver- 
Where  Statnte  Beqniring  Oath  Is  Inap-  ment  of  some  fact  which  defeats  the 
plicable.  —  In  Cawood  v,  Lee,  32  Ind.  legal  operation  of  the  paper.  Stephen- 
44,  it  was  held  that  in  a  case  in  which  son  v.  Landis,  14  Lea  (Tenn.)  433;  Johl 
the  statute  requiring  a  denial  under  oath  z*.  Fernberger,  lo  Heisk.  (Tenn.)  37,  per 
is  inapplicable,  the  general  denial  puts  McFarland,  J. 

in  issue  the  execution  of  the  instru-  Beplication.  —  In  Indiana  it  has  been 

ment,  and  that  the  fact  that  the  defend-  held  that  ordinarily  a  special  answer  of 

ant  allows  the  instrument  to  be  read  non  est  factum  closes  the  issues,  and 

without  objection  does  not  constitute  a  neither  requires  nor,  strictly  speaking, 

waiver  of  proof  of  its  execution.  admits    of    a    replication.      Lewis    v, 

1.  Hinton  v.  Husbands,  4  111.  187.  Hodapp,    14    Ind.     App.     iii,    citing 

2.  Edmonston  v.  Henry,  45  Mo.  App.  Webb  v.  Corbin,  78  Ind.  403. 

346.  That  Defendant  Did  Make  Instrument, 

Oyer  of  Instmment.  —  In  Iowa  it  has  — A  general  replication  that  the  writ 

been  declared  that  if  the  defendant  de-  ing  is  the  act  or  deed  of  the  defendant 

sires  to  see  the  instrument,  he  should  states  only  a  deduction  of  law,  and  is 

ask   an   inspection  of  it.     Sheldon  v,  not  a  denial  of  the  facts  averred  in  the 

Middleton,  10  Iowa  17.    See  also  Fowler  plea,  and  therefore  the  facts  so  averred 

V,   Bender,    18   Ark.   262;    Wesson   v,  and  unanswered  should  be  considered 

Judd,  T  Abb.  Pr.  (N.  Y.  C.  PI.)  254.  as    having    been    admitted.     Hall    v. 

Precedent   of   Denial    and  Demand  of  Bank  of  Commonwealth,  5  Dana  (Ky.) 

Proof.  —  In    Massachusetts    the    special  258. 

denial  and  demand  of  proof  required  8.  Mutzenbur^  v.  McGowan,  10  Colo, 

by  statute   may   be   in   the   following  App.   486;   Sheldon   v.    Middleton,    10 

form:  "  And  now  comes  the  defendant  Iowa  17;  Framingham  Bank  v.  Gay,  9 

in  the  above  entitled  action  and  denies  Gray  (Mass.)  241;  Law  v.  Crawford,  67 

that  the  note  declared  on  by  the  plain-  Mo.  App.  150. 

tiff  was  ever  signed  by  her,  and  denies  Argnmentatiye  Denial.  —  In   Mutzen- 

that  the  signature  to  said  note  was  ever  burg  v.  McGowan,  lo  Colo.  App.  486, 

made  by  her,  or  at  her  request,  or  with  the  answer  contained  an  argumentative 

her  knowledge,  and  requests  that  the  denial  of  the  execution  of  the  instru- 

plaintiff  may  be  compelled  and  obliged  ment,  and  a  denial  of  its  indorsement 

to  prove  the  said  signature  to  said  note  and  delivery  to  the  plaintiff,  and  averred 

was  made  by  her  at  the  trial  of  said  that  the  defendant  executed  an  instru- 

cause."     Truev.  Dillon,  138  Mass.  347.  ment  to  the  same  payee,  bearing  the 

Denial  of  Waiver  of  Exemptions.  —  A  same  date,  for  the  same  amount,  and 

plea  by  the  defendant  that  he  did  not  at  the   same  time   as  the    instrument 

sign  the  instrument  as  a  waive  note  or  sued  on.  It  was  held  that  this  amounted 

contract  is  to  be  regarded  as  simply  to  an  admission  of  the  execution  of 

m  Volume  XIV, 


Plea  NEGOTIABLE  INSTRUMENTS.  or  Amww. 

(3)  Allegation  and  Denial  of  Legal  Conclusions.  —  A  plea  or 
answer  which  does  no  more  than  deny  the  legal  effect  of  the 
instrument  described  by  the  plaintiff,  or  which,  without  stating 
facts,  alleges  legal  conclusions  merely,  is  bad,  and  is  not  sufficient 
to  put  the  execution  of  the  instrument  in  issue,  or,  when  such 
plea  or  answer  is  sworn  to  under  the  statute,  to  require  the  plain- 
tiff to  prove  its  execution.* 

the  instrument   upon   which  suit  was     the  instrument  as  set  forth  in  the  com- 
brought.  plaint,  he  should  demand  an  inspection 

Denial    on    Information    and   Belief —    of  the  original  instrument.     Wesson  v. 
Allegation  of  Ignorance.  —  In  Arkansas    Judd,   i  Abb.   Pr.  (N.  Y.  C.   PI.)  254, 
an  answer  under  oath  alleging  that  if    distinguishing    Hance   v,  Remming,  i 
the  defendant  executed  the  instrument    Code  Rep.  N.  S.  (N.  Y.  C.  PI.)  204. 
described   by  the  plaintiff  he  did  not         Compliance  with  Rule  of  U.  S.  Court. 

know  that  it  was  a  note  as  alleged,  and  —  In  Owosso  Sav.  Bank  v,  Walsh,  65 
that  he  had  no  knowledge  or  remem-     Fed.  Rep.  783,  an  affidavit  of  defense  in 

brance  of  executing  any  paper,  except  an  action  against  an  indorser  conced- 

one   which   he   was   informed    was    a  ing  that  the  defendant's  indorsement 

mortgage,  has  been  held  insufficient  to  "  may  have  been  "  obtained  by  fraud 

put  the  plaintiff  upon  proof  of  the  exe-  and  without  his  knowledge,  and  aver- 

cution  of  the  note.     Frits  v.  Frits,  32  ring  that  he  had  no  recollection  what- 

Ark.  327.  ever  of  having  indorsed  the  notes,  '*  and 

In  Iowa  an  answer  alleging  that  the  therefore  denies  that  the  alleged  signa- 

defendant  has  no  knowledge  or  infor-  ture  on  said  notes  is  his  signature  and 

mation  sufficient  to  form  a  belief  as  to  demands  that  proof  thereof  be  required 

whether  he  executed  the  instrument,  upon  the  trial  of  the  cause,"  was  with 

although  duly  verified,  is  insufficient  to  some  hesitation    considered    sufficient 

cast  upon  the  plaintiff  the  burden  of  and  accepted  as  having  been  made  in 

proof.     Hall   v.    -/Etna    Mfg.    Co.,    30  good  faith.     Dallas,  J.,    said:     "  The 

Iowa  215;    Loomis  v.  Metcalf,  30  Iowa  rule  of  court  was  not  intended  to  fix 

382.     But  see  Fannon  v,  Robinson,  10  upon  a  party  the  admission  of  a  fact 

Iowa  272,  from   which   it  would  seem  which  he  does  not  remember  and  there- 

that  a  denial  by  the  defendant  of  the  fore  asks  shall  be  proved,  even  though 

execution  of  the  instrument  "  accord-  he   acknowledges   its  existence  to  be 

ing  to  his  opinion  and  belief  "  is  suffi-  possible." 

cient  to  prevent  the  execution  of  the  1.  Clark  v,  Gramling,  54  Ark.  525; 
instrument  from  being  taken  as  Taylor  v,  Purcell,  60  Ark.  606,  in 
admitted.  which  case  the  court  ri/^// Lawrence  v. 
In  Kentucky  it  has  been  held  in  an  Meyer,  35  Ark.  106,  and  Fain  v.  Good- 
action  against  the  executor  of  the  win,  35  Ark.  110;  Posey  v.  Denver 
alleged  maker  that  a  denial  by  the  ex-  Nat.  Bank,  7  Colo.  App.  108;  Matthews 
ecutor  that  he  has  knowledge  sufficient  v.  Bates,  93  Ga.  319;  Hasselback  v, 
to  form  a  belief  as  to  whether  or  not  Sinton,  17  Ind.  545,  holding  that  an 
his  decedent  made,  executed,  and  de-  allegation  that  the  defendant  "  did  not 
Ii;rered  the  instrument  is  not  sufficient,  undertake  and  promise  as  averred*' 
as  it  does  not  negative  the  possession  does  not  put  in  issue  the  execution  of 
of  sufficient  information  to  warrant  a  the  instrument;  Morton  v.  Coffin,  29 
belief  that  the  instrument  is  genuine.  Iowa  235;  Reed  v.  Arnold,  10  Kan. 
Kentucky  Female  Orphan  School  v.  102;  Templeton  z/.  Sharp,  (Ky.  1888)  9 
Fleming,  10  Bush  (Ky.)  234.  S.  W.  Rep.  507;  Thornton  v,  Alliston, 
In  N'ew  York  an  answer  in  which  the  12  Smed.  &  M.  (Miss.)  124,  holding 
defendant  admits  that  he  did  execute  that  a  plea  that  the  alleged  maker 
some  instrument  but  denies  that  he  has  "did  not  undertake  or  promise  in 
sufficient  knowledge  or  information  to  manner  and  form  as  set  up  as  com- 
form  a  belief  whether  the  instrument  plained,"  with  an  affidavit  of  its  verity, 
described  in  the  complaint  is  or  is  not  is  not  a  sufficient  compliance  with  the 
correctly  set  forth,  is  bad.  If  the  de-  statute;  Spencer  v.  Turney,  5  Okla. 
fendant  is  in  doubt  as  to  the  correct-  683,  holding  that  a  denial  that  the  de- 
ness  of   what  purports  to  be  a  copy  of  fendant  is  indebted  to  the  plaintiff  in 
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Denial  of  Indebtedneu.  —  A  denial  that  the  defendant  is  indebted  to 
the  plaintiff  in  any  amount  upon  the  instrument  sued  upon  is  bad 
and  presents  no  issue,  as  it  is  a  denial  of  a  legal  conclusion  only.* 

(4)  Denial  of  Place  of  Execution.  —  An  answer  which  does  no 
more  than  deny  the  execution  of  the  instrument  at  the  place  at 
which  the  plaintiff  alleges  it  was  executed  is  a  negative  pregnant 
and  presents  an  immaterial  issue.* 

(5)  General  Issue  —  (a)  At  Common  Law.  —  According  to  the  rule 
of  the  common  law,  and  in  those  states  in  which  the  rule  has  not 
been  changed  by  statute,  if  by  a  proper  plea  the  execution  of  the 
instrument  is  put  in  issue,  the  plaintiff  is  bound  to  prove  that 
the  defendant,  or  some  one  acting  by  his  authority,  executed 
the  instrument,  and  for  this  purpose  the  general  issue,  e.  g.,  non 
assumpsit^  or  nil  debet ^  according  to  the  nature  of  the  action,  puts 
the  whole  case  in  issue  and  makes  it  incumbent  upon  the  plaintiff 
to  prove  everything  which  he  is  bound  to  state  in  his  declaration 
and  enables  the  defendant  to  prove  anything  which  shows  that 
the  plaintiff  has  no  demand  against  him,  and  is  all  that  is  necessary 
to  require  proof  of  the  execution  of  the  instrument  and  admit 
proof  that  it  was  not  executed.* 

any  sam  whatever,  presents  no  issue,  Motion  to    Strike   Out.  —  An   answer 

as  the  defendant  should  deny  the  fact  which   does   no  more   than   deny   the 

alleged   that    the  defendant  executed  legal  effect  of  the  instrument  may  be 

the  instrument.  stricken    out    on    motion.      Posey    v. 

In  Alabama,  it  has  been  held  that  Denver  Nat.  Bank,  7  Colo.  App.  108. 
pleas  which  amount  to  nothing  more  1.  Taylor  v.  Purcell,  60  Ark.  606,  in 
than  a  denial  of  the  execution  of  the  which  case  the  court  cited  Lawrence  v. 
instrument  in  such  a  manner  as  to  be  Meyer,  35  Ark.  106,  and  Fain  v.  Good- 
binding  on  the  defendant,  are  bad,  un-  win,  35  Ark.  no;  Spencer  v,  Turney,  5 
less  they  are  verified  by  the  affidavit  Okla.  683. 

required  by  statute.     Bryan  v.  Wilson,  In  an  Action  by  an  IndoneOi  an  allega- 

27  Ala.  208;  Sorellez'.  Elmes,  6Ala.  706.  tion  that  the  defendant  does  not  owe 

Defendant's  Inability  toExeente  Instm-  ihe  plaintiff  in  manner  and  form  as  is 

ment.  —  A  plea  that  a  defendant,  owing  set  forth  in  his  declaration  is  not  a  de- 

to  sickness,  **  was  in  no  condition  to  nial  that  the  defendant  made  the  in- 

execute  a  legal  promissory  note,"  does  strument  and  thereby  became  a  debtor 

not  state  facts  sufficient  to  constitute  a  to  those  who  should  afterwards  legally 

good  plea  of  non  est  factum^  but  alleges  hold  it.     Framingham  Bank  v.  Gay,  9 

merely  legal  conclusions.     Templeton  Gray  (Mass.)  241. 

I/.  Sharp.  (Ky.  1888)  g  S.  W.  Rep.  507.  2.  Spencer  v,  Turney,  5  Okla.  683, 

Allegation  of  Forgery.  —  An  averment  distinguishing   Brenner  v.    Bigelow,   8 

that    the    defendant    never    made    or  Kan.  496,  and   Moore   v.  Emmert.  21 

ioined  in  the  making  of  the   instru-  Kan.  i. 

ment,   and   that  if  his  name  appears  3.  Although  in  many  of  the  states 

thereon,  the  signature  is  a  forgery,  is  indicated  below  the  rule  of  the  com- 

not  objectionable  as  charging  a  mere  mon  law  has  been  changed  by  statutes 

legal  conclusion.     Ludlow  v.  Berrv,  62  requiring  a  denial   under  oath,  it  has 

Wis.  78.  been  declared  in  the  following  cases: 

QnalifyingAllegations.— A  plea  which  Alabama.— %\i\\i^^y  r.  Eastwood,  9 

denies  the  execution  of  the  instrument  Ala.  iq8:  Wimberly  v.  Dallas,  52  Ala. 

may  be  rendered  bad  by  other  allega-  \cfo,per  Brickell,  C.  J.;  Dew  t;.  Garner, 

tions  which  qualify  the  plea,  and  show  7  Port.  (Ala.)  503.  per  Goldthwaite,  J. 

that  it  is  based  upon  the  legal  conclu-  Arkansas.  —  Alexander  v.  Foster,  16 

sions  of  the   pleader.     Templeton    v.  Ark.  660. /^r  Hanly,  J. 

Sharp,  (Ky.  1888)  9  S.  W.  Rep.  507.  District    of    Columbia.  —  Keyser    v, 
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A  eeneral  Denial  ondflr  the  Code  is  scarcely  distinguishable  from  a 
plea  of  the  general  issue  at  common  law,  and  the  same  proof  is 
admissible  under  the  one  as  under  the  other.* 

Pickrell,  4  App.  Cas.  (D.  C.)  iq8,  per  the  averments  of  the    complaint  are 

Shepard,  J.  untrae  in  manner  and  form  as  therein 

Illinois,  —  Bailey     v.     Valley     Nat.  alleged  is  neither  frank  nor  sufficient. 

Bank,  127  111.  332, /^r  Shope,  J.,  affirm-  Rumbough  v.  Southern  Imp.  Co.,  106 

ing  21  111.  App.  642.  N.  Car.  461. 

Indiana. —  Bates  v.  Hunt,  I  Blackf.  In  South  Carolina  a  plea  of  nan  est 

(Ind.)  67,  holding  that  in  assumpsit  the  factum  puts  in  issue  the  legal  execution 

execution  of  the  instrument  is  put  in  of  the  instrument,  and  anything  may 

issue  by  a  plea  of  the  general  issue;  be  given  in  evidence  under  it  which 

Cawood  V.  Lee,  32  Ind.  44.  goes  to  show  that  the  instrument  was 

Iowa.  —  Chambers      fr.     Games,     2  not,  in  law,  valid  or  binding  at  the 

Greene  (Iowa)  320.  lime  of  its  execution;    but  this  plea 

Maryland,  —  Banks  v.  McCosker,  82  does  no  more.     Anything  which  admits 

Md.  518, //r  Roberts,  J.  the  legal  execution  of  the  instrument 

Missouri,  —  National  Bank  v,  Nick-  but  undertakes  to    avoid   it    entirely 

ell,  34  Mo.  App.  295;    Law  r.  Craw-  from  failure  of  consideration  or  from  a 

ford,   67    Mo.   App.    150;     George    T.  mistake  in  a  part  of  the  consideration, 

Smith  Middlings  Purifier  Co.  v.  Rem-  must    be    at    common    law    specially 

baugh,  21  Mo.  App.  390.  pleaded.     Hunter   v.  Graham,   i    Hill 

Nebraska.  —  Donovan   v.  Fowler,  17  L.  (S.  Car.)  370. 

Neb.    247;    Monitor    Plow    Works    v,  Inftniment  Ezoonted  on  Sunday. — The 

Born,  33  Neb.  747.  fact  that  the  instrument  is  illegal  and 

New  York.  —  Boomer  v.  Koon,  6  void  because  it  was  executed  on  Sun- 
Hun  (N.  Y.)  64!S;  Farmers*  L.  &  Ts  Co.  day  may  be  shown  under  the  plea  of 
:•.  Siefke,  144  N.  Y.  354,  per  Andrews,  non  assumpsit.  Shippey  v.  Eastwood,  9 
C.  J.;  Rittenhouse  v.  Creveling,  (Su-  Ala.  198.  See  also  article  Sunday  and 
preme  Ct.)  14  N.  Y.  Supp.  85;  Sawyer  Holidays. 
V.  Warner,  15  Barb.  (N.  Y.)  282.  1.  Fairhaven   v.    Cowgill,   8    Wash. 

Massachusetts.  —  Estabrook  v.  Boyle,  686.     And  see  the  cases  cited  in  the 

I   Allen   (Mass.)  412;    Boston    Relief,  note  to  the  next  preceding  text. 

etc.Co.z/.  Burnett,  I  Allen  (Mass.) 410.  Denial  of   Allegationf  Hot   EzprMtly 

Ohio.  —  Palmer     r.     Yarrington,     i  Admitted.  —  In   South   Carolina  an   an- 

Ohio  St.  253.  swer  stating  that  the  defendant  denies 

South  Carolina.  —  American  Button-  each  and  every  allegation  of  said  com- 

Hole,  etc..  Sewing  Mach.  Co.  v.  Hill,  plaint  not  hereinbefore    admitted    or 

27   S.  Car.   T64.     See  also   Hunter  v.  denied,   and    which  contains   no    un- 

Graham,  i  Hill  L.  (S.  Car.)  370.  equivocal  admission  of  the  execution 

Tennessee.  —  Johl  v.  Fernberger,   lo  of  the  instrument,  is  in  eflfect  a  denial 

Heisk.  (Tenn.)  37,  per  McFarland,  J.  that  the  defendant  executed  the  instru- 

Virginia.  — Clason  v.  Parrish,  93  Va.  ment,  and  puts  its  execution  in  issue. 

2^^  per  Harrison,  J.  American   Button-Hole,    etc..   Sewing 

Washington.  —  Fairhaven  z'.  Cowgill,  Mach.  Co.  v.  Hill,  27  S.  Car.  164. 

8  Wash.  686.  Frame  of  General  Denial.  —  An  answer 

United  States.  — McClintick  v.  Johns-  reciting  that  the  defendant  comes  by 

ton,  I  McLean  (U.  S.)  414;  Mills  v.  U.  his  attorneys  "  and  for  answer  to  the 

S.  Bank.  11  Wheat.  (U.  S.)  431.  petition  of  the  said  plaintifif  filed  in  the 

In  Indiana  the  general  issue  is  non  est  above  cause,  says  that  the  said  plaintiff 

yhr/t/m,  and  that  term  has  been  applied  ought   not   to    have  or    maintain    his 

to  all  pleas,  answers,  and  replies  that  aforesaid  action  thereof  against  him, 

deny  the  execution  of  the  instrument  because  he  says  that  he  denies  each 

constituting  the  foundation  of  the  pre-  and  every  allegation  in  plaintiff's  peti> 

vious  plea  answered  by  such  denial,  tion  alleged  against  him,"  is  a  good 

Per  Perkins,  J.,  in  Evans  v.  Southern  general  denial  and  is  not  bad  because 

Turnpike  Co.,  18  Ind.   loi.     See  also  the  defendant  uses  the  language  *'  he 

Hine  v.  Shiveley,  84  Ind.  136;  Bates  v.  says  that  he  denies,"  instead  of  "  he 

Hunt,    I    Blackf.   (Ind.)  67;    Gully  v.  denies."     Such  an  answer  sworn  to  in 

Remy,  i  Blackf.  (Ind.)  68.  compliance  with  the  Kansas  statute  is 

In  Horth  Carolina,  an  allegation  that  sufficient  to  subject  the  defendant  to 
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Special  Denial  SnrploBage.  —  In  actions  on  negotiable  instruments 
the  general  rule  is  applied  that  the  defendant  cannot  plead 
specially  any  matter  of  which  he  can  avail  himself  under  the  gen- 
eral issue,  and  where  a  plea  of  the  general  issue  duly  verified  is 
sufficient  to  put  the  execution  of  the  instrument  in  issue  and  is 
interposed,  or  the  defendant  files  any  other  sufficient  plea  deny- 
ing the  making  of  the  instrument,  such  plea  or  answer  is  sufficient.  ^ 

laenef  Hot  Bailed.  —  By  a  general  denial,  the  general  issue,  or  a 
plea  or  answer  denying  the  execution  of  the  instrument,  the  legal 
execution  of  the  instrument  is  put  in  issue,  and  anything  may  be 
given  in  evidence  under  it  which  goes  to  show  that  the  instru- 
ment was  not  in  law  valid  or  binding  at  the  time  of  its  execution, 
but  such  a  pica  or  answer  does  no  more,  and  where  the  defendant 
admits  the  legal  execution  of  the  instrument,  but  wishes  to  avoid 
it  because  of  failure  of  consideration,  mistake,  etc.,  the  facts  must 
be  specially  pleaded.* 

Plea  Mnst  Be  Appropriate  to  Action.  —  Where  the  defendant  pleads  the 
general  issue,  he  must  do  so  in  conformity  with  the  laws  of  plead- 
ing, and  must  select  a  plea  which  is  appropriate  to  the  action. 
Thus,  in  assumpsit  he  must  plead  non  assumpsit ;  in  debt  he 
must  plead  nil  debet, ^ 

the  penalties  of  perjury  if  the   state-  Ind.  136,  holding  that  where  an  answer 

ments  of  the  answer  are   known   by  contains  sufficient  averments  to  consti- 

him  to  be  false.'    Munn  v.  Taulman,  i  tute  a  good  general  rion  est  factum  an- 

Kan.  254.  swer  it  is  immaterial  whether  or  not 

Miadesoiption  of  Instroment  by  Plain-  previous  facts  alleged  therein  consti- 

tiif.  —  In   Colorado  the  plea  of  tion  est  tute  a   good   special   non  est  factum; 

factum  is  sufficient  to  give  the  defend-  Bates  v.    Hunt,    i    Blackf.    (Ind.)   67. 

ant  advantage  of  any  variance  between  See  also  Johl  v.  Fernberger,  10  Heisk. 

the  instrument  counted  upon  and  the  (Tenn.)37,  in  which  case  the  court ^'/^</ 

allegations  descriptive  thereof.    Peddle  Carter  v.  Turner,  5  Sneed  (Tenn.)  178, 

V,  Donnelly,  i  Colo.  421.  and    Bumpass    v,    Timms,    3    Sneed 

1.  McCallum  v.  Driggs,  35  Fla.  277,  (Tenn.)  459. 

holding  that  under  a  plea  denying  the  2.  Johns  v,   Harrison,  20  Ind.   317, 

making  of  the  instrument  all  evidence  holding  that  a  general  denial,  sworn 

is  admissible  that  can  be  shown  under  to  in  compliance  with  the  statute,  ex- 

a  plea  that  the  defendant  indorsed  the  eludes  the   questions   of  usury,  want 

instrument  as  surety  only  and  not  as  and  failure  of  consideration,  and  fraud, 

maker;    Williams    v.    Miami    Powder  except  fraud  in  the  execution  of  the 

Co.,    36   111.   App.    107,    holding    that  instrument;    Chambers    v.   Games,    2 

where  the  defendant  puts  in  a  sworn  Greene  (Iowa)  320,  wherein  'Williams, 

plea  of  the  general  issue  another  sworn  C.  J.,  declared  that  at  common  law  such 

plea  alleging  that  the  instrument  was  defenses  as  related  to  the  consideration 

signed  by  the  defendant  as  an  officer  or  inducements  which  influenced  the 

of  a  corporation  and  not  individually  defendant    to    make  the    instrument, 

is    unnecessary    and    is    demurrable;  could  not  be  made  under  a  plea  of  if/7» 

Karch  v.  Emerick,  59  111.  184,  holding  est  factum \  Hunter  i\  Graham,  i  Hill 

that  a  special  plea  denying  any  liabil-  L.  (S.  Car.)  370.     See  also  Rittenhouse 

ity    on    the    part    of    the    defendant  v.  Creveling,  (Supreme  Ct.)  14  N.  Y. 

amounts  to  no  more  than  the  general  Supp.  85  [in  which  case  the  court  cited 

issue,  and  that,  therefore,  where  a  plea  Eldridge  v.  Mather,  2  N.  Y.  157;    Du- 

of  the  general  issue  is  interposed  such  bois  v.  Hermance,  56  N.  Y.  673;  and 

special  plea  is  demurrable;    Kimble  v.  Springer  v.  Dwyer,  50  N.  Y.  19]. 

Christie,  55  Ind.  140;  Moorman  v.  Bar-  3.  Per  Collier,  C.  J.,  in  Mauldin  v, 

ton,  16  Ind.  206;    Hine  v,  Shiveley,  84  Branch  Bank,  2  Ala.  502. 
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(b)  Under  StatatM  Requiring  Denial  under  Oath.  —  According  to  some 
authorities  statutes  requiring  a  plea  or  answer  under  oath  deny- 
ing the  execution  of  the  instrument,  in  order  to  impose  upon  the 
plaintiff  the  burden  of  proving  the  execution  of  the  instrument  or 
to  enable  the  defendant  to  question  its  execution,  do  not  prescribe 
the  plea  or  answer  under  which  the  defendant  shall  be  allowed  to 
make  the  denial,  and  intend  no  interference  with  the  law  of  plead- 
ing further  than  is  expressly  provided,  but  leave  the  defendant  to 
select  such  plea  as  would  at  common  law  throw  upon  the  plain- 
tiff the  burden  of  proving  the  execution  of  the  instrument.  Con- 
sequently an  appropriate  plea  of  the  general  issue  or  a  general 
denial  properly  sworn  to  meets  the  requirements  of  the  statute.* 

Hot  OnUty.  —  The  defendant  should  eral  denial  under  oath  is  equivalent 
not  plead  not  guilty  in  an  action  of  in  code  pleading  to  a  verified  plea  of 
assumpsit,  and  if  he  does  so  it  may  be  non  est  factum;  Scribner  v.  Bullitt,  i 
stricken  out.  Cunyus  v.  Guenther,  96  Blackf.  (End.)  112,  holding  that  the  de- 
Ala.  564.  fendant  may  plead  nan  assumpsit^  either 

Hon  Est  Factum.  —  The  defendant  in  with  or  without  an  oath,  according  to 
an  action  of  assumpsit  should  not  plead  whether  he  intends  to  controvert  the 
non  est  factum.  Ileaton  v.  Myers,  4  execution  of  the  instrument  or  not; 
Colo.  59;  Hinton  v.  Husbands,  4  111.  Bates  v.  Hunt,  i  Blackf.  (Ind.)  67; 
187,  per  Breese,  J.  See  also  Longley  New  York  Iron  Mine  v.  Citizens' 
V.  Norvall,  2  111.  389.  Nor  is  such  a  Bank,  44  Mich.  344;  Sopcr  v.  Peck,  51 
plea  proper  in  an  action  of  debt.  Rich-  Mich.  563;  Stephenson  v,  Landis,  14 
mond,  etc..  Land,  etc..  Imp.  Co.  v.  Lea  (Tenn.)  433,  holding  that  the  de- 
West  Point,  94  Va.  668.  fendant  may  put  in  either  a  general  or 

Hil  Debet.  —  The    defendant  should  special  plea  of /w»»  ^j//<if/ww.     See  also 

not  plead  nil  debet  in  an  action  on  a  Munn  v  Taulman,  i  Kan.  254. 
sealed  instrument.     Lynn  v.  Glidwell,        In  Arkaneas  the  statute  provides  that 

8  Yerg.  (Ten a.)  i.  the  plea  of  nil  debet  and  non  assumpsit 

Under  the  Code.  —  Since  all  technical  may  be  filed,  but  that  they  shall  not 

forms   of   action   and  of   pleading  are  put  in  issue  the  execution  of  the  instru- 

abolished  by  the  code,  where  the  plain-  ment  unless  the  same  shall  be  verified 

tiff's   petition   is   substantially   in   the  by  aflidavit.     Trowbridge   v.    Pitcher, 

form  given  by  the  code,  and  assumes  4  Ark.  157;    Ferguson  v.   State  Bank, 

as   nearly  the  form  of  declaration  in  8   Ark.  416;    State   Bank   v.    Ward,   8 

debt  on  a  simple  contract  as  it  does  a  Ark.    506;    State    Bank    v.    Kerby,   9 

declaration   in  assumpsit,   an   answer  Ark.  345;  Alexander  t/.  Foster,  16  Ark. 

denying  indebtedness  shows  a  substan-  660;  Richardson  v.  Comstock,  2i  Ark. 

tial  cause  of  defense  and  is  not  demur-  69. 

rable  on  the  ground  that  it  is  a  plea  of        Anthoritiee  of  PennasiTO  Inflnenoe.  — 

nil  debet  to   an   action   of    assumpsit.  The  following  cases  hold  that  pleas  of 

Lyon  V,  Bunn,  6  Iowa  48.  non  assumpsit^  nil  debet ^  and  non  est  fac- 

1.  Mauldin  v.  Branch  Bank,  2  Ala.  tum^  and  the  like,  unless  sworn  to,  re- 

S02,  per  Collier,  C.  J.;  Bailey  v.  Valley  quire  the  production  of  the  instrument 

Nat.   Bank,   127  111.  332,   21   111.  App.  only,   and    impliedly   hold   that    such 

642;    Karch   v,    Emerick,    59   111.  184;  pleas  when  supported  by  a  proper  affi- 

Kripner  v.   Lincoln,  66  III.  App.   532,  davit  are  sufficient  for  the  purpose  of 

holding   that  a  plea  of  non   assumpsit  preventing  the  execution  of  the  instru- 

sworn    to    is    sufficient;    Williams    v,  ment  from  being  admitted*.     McDoug- 

Miami  Powder  Co.,  36   111.  App.   107;  aid  v.  Rutherford,  30  Ala.  253;  Longley 

Chicago  Electric  Light  Renting  Co.  z/.  v,    Norvall,  2    111.    389;    Chambers    v. 

Hutchinson,  25   111.  App.  476;    Kimble  Games,  2  Greene  (Iowa)  320;    Law  v, 

V,  Christie,  55  Ind.  140,  holding  that  a  Crawford,  67  Mo.  App.  150;  George  T. 

general   denial    under    oath   is   broad  Smith  Middlings  Purifier  Co.  v.  Rem- 

enough  to  cover  all  matters  of  special  baugh,   21    Mo.   App.   390;    Knott    v, 

denial;    Evans  v.  Southern  Turnpike  Planters'  Bank,  2  Humph.  (Tenn.)  493; 

Co.,  i8  Ind.  loi,  holding  that  the  gen-  Lewin  v.  Houston,  8  Tex.  94. 
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Other  authorities,  however,  take  the  contrary  view  and  hold  that 
it  is  incumbent  upon  the  defendant  to  file  a  special  plea  or  denial 
sustained  by  an  affidavit  of  its  truth.  * 

d.  In  Actions  Against  Partners — (i)  Necessity  oj  Plea  or 

Answer.  —  The  defense  that  the  defendant  was  not  a  member  of 
a  partnership  in  whose  name  the  instrument  was  executed,  or 
that  the  defendant's  partner  in  executing  the  instrument  exceeded 
his  authority,  cannot  be  made  except  under  an  appropriate  plea 
or  answer.* 

(2)  General  Issue,  —  This  defense,  however,  may  be  made 
under  a  plea  of  the  general  issue  or  an  answer  denying  that  the 
defendant  executed  the  instrument.' 

(3)  Special  Pleas  and  Denials  —  (a)  Denial  of  Partnership.  —  It  has 
been  held  that  where  the  plaintiff  alleges  that  the  defendants 
were  partners  and  that  in  that  character  they  made  the  paper 
declared  on,  a  plea  or  answer  which  merely  denies  the  existence 
of  the  partnership  at  the  time  the  instrument  was  executed,  but 
does  not  deny  the  execution  of  the  instrument  by  the  partners 

1.  Sinclair  v.  Gray,  9  Fla.  71,  holding  was  inadvertently  said  to  the  contrary 

a    plea    of    mm  assumpsit   insufficient;  in  Bausman  z^.  Credit  Guarantee  Co., 

Matthews  v.  Bates,  93  Ga.  317;    Bar-  47  Minn.  377. 

wick  V.  Kea,  85  Ga.  564;  Thornton  v.  2.  Montgomery  v,  Elliott,  6  Ala.  701; 

Alliston,  12  Smed.  &  M.  (Miss.)  124,  Fowlkes  v.  Baldwin,  2  Ala.  705;  Dorn 

per  Thacher,  J.;  McCormick  Harvest-  v.  Tyler,  64  111.   App.  no;    Smith  v, 

ing  Mach.  Co.  v.  Doucette,  61   Minn.  Lusher,     5     Cow.    (N.    Y.)    709,    per 

40,  in  which  case  the  court  r«/^</ Baus-  Cowen,  J.;    Lewis  v.  Lowery,  31  Tex. 

man  v.  Credit  Guarantee  Co.,  47  Minn.  663. 

377.  See  also  Hauser  v.  Metzger,  i  8.  Buck  v.  Smith,  2  Colo.  500,  hold- 
Cine.  Super.  Ct.  Rep.  164.  ing  that  a  plea  of  non  est  factum  puts 

Either  the  Plea  or  tiie  Affldavit  must  in  in  issue  the  existence  of  the  partner- 

Mississippi  expressly  deny  the  signa-  ship;  FoUmer  z/.  Frommel,  63  Hun  (N. 

ture,  execution  of  the  instrument,  etc.,  Y.)  370,  in  which  case  the  court  held 

to  put  the  plaintiff  on  such  proof  as  he  that  it  might  be  shown  under  a  general 

would   have  stood  upon  prior  to  the  denial  that  the  partner  who  executed 

passage  of  the  statutes.     Thornton  v.  the  instrument  exceeded  his  authority, 

Alliston,   12  Smed.  &  M.  (Miss.)  125.  and  cited  Benton  v.  Hatch,  43  Hun  (N. 

Citing  Fairchild  v.  Grand  Gulf  Bank,  5  Y.)  146;  Griffin  v.  Long  Island  R.  Co., 

5  How.  (Miss,)  597;  Vicksburg  Water-  loi  N.  Y.  354,  20  Abb.  N.  Cas.  (N.  Y.) 
works,  etc.,  Co.  v.  Washington,  i  Smed.  342,  note,  and  Williams  v.  Walbridge, 

6  M.  (Miss.)  536;  Lake  v,  Munford,  4  3  Wend.  (N.  Y.)415,  in  which  last  case 
Smed.  &  M.  (Miss.)  312;  Hemphill  v.  it  was  declared  that  the  dictum  of  Sena- 
Alabama  Bank,  6  Smed.  &  M.  (Miss.)  tor  Colden  in  Smith  v.  Lusher,  5  Cow. 
44;  Anderson  v.  Tarpley,  6  Smed.  &  M.  (N.  Y.)  709,  was  not  to  be  regarded  as 
(Miss.)  507;  Pre witt  2^.  Bennett,  7  Smed.  an  adjudication  of  authoritative  infiu- 
&  M.  (Miss.)  loi;  Moore  t^.  Anderson,  3  ence;  Fairchild  v,  Rushmore,  8  Bosw. 
Smed.  &  M.  (Miss.)  321.  (N.   Y.)  698;    Crosthwait   v.    Ross,    i 

Issue  Without    Impoeing    Burden    on  Humph.  (Tenn.)  23 ;  Johl  t/.  Fernberger, 

Plaintiff.  —  In  Minnesota  a  general  de-  lo  Heisk.  (Tenn.)  37. 

nial  under  oath  is  sufficient  to  make  In  Georgia,  in  an  action  upon  an  in- 

an  issue  as  to  the  execution  of  the  in-  strument  executed    by   a    partnership 

strument,  although  it  is  not  sufficient  through  one  of  the  partners  as  agent, 

to  impose  the  butden  of   proof  upon  his  authority  to  execute  the  instrument 

the   plaintiff.    McCormick    Harvesting  need   not  be  proven   by   the   plaintiff 

Mach.  Co.  V.  Doucette,  61  Minn.  40,  in  where   the  general  issue  is   pleaded, 

which  case  the  court  disapproved  what  Barwick  v.  Kea,  85  Ga.  564. 
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or  by  the  answering  defendant  in  their  name  is  insufficient,*  and 
that  where  the  plaintiff  does  not  allege  that  the  defendants 
executed  the  instrument  as  partners,  although  he  describes  them 
as  partners,  a  plea  or  answer  denying  that  the  defendants 
executed  the  instrument  as  partners  is  immaterial. • 

(b)  Denial  of  Ezeoatioa  of  Imtnuaeat.  —  In  an  action  against  defend- 
ants sued  as  partners,  a  plea  by  one  of  them  that  he  neither 
signed,  authorized  nor  consented  to  the  execution  of  the  said 
instrument  declared  on  is,  it  would  seem,  sufficient,  and  is  not 
open  to  the  objection  that  it  does  not  deny  that  his  partner  had 
authority  to  sign  the  firm  name.* 

1.  Whitwell  V,  Thomas,  9  Cal.  499;  Partnenhip  Not  Denied.  —  Where  the 
Ferguson  v.  Wood,  23  Tex.  177.  See  plaintiff  alleges  that  the  defendants 
also  Hawkins  v,  Fellowes,  6  Dana  (Ky.)  signed  the  instrument  as  partners  and 
128,  in  which  case  it  was  held  that  a  one  of  them  answers  alleging  that  the 
plea  that  '*  at  the  time  of  the  execution  defendants  did  not  in  any  wise  become 
of  the  note  sued  on  he  was  not  a  co-  liable  on  the  instrument  and  that  they 
partner  of  the  firm"  was  not  tanta-  were  utter  strangers  to  the  transaction, 
mount  to  a  plea  of  non  est  factum^  the  plaintiff  need  only  prove  that  a 
because  the  defendant  might  not  have  duly  authorized  agent  of  the  partner- 
been  a  partner  and  yet  might  have  ship  signed  the  instrument,  and  it  is 
signed  it  himself  or  authorized  another  not  necessary  for  him  to  prove  that  the 
to  do  so.  But  see  contra^  a  dictum  by  defendants  composed  the  partnership 
Collier,  C.  J.,  in  Fowlkesz/.  Baldwin,  2  or  that  they  were  in  fact  members  of 
Ala.  705.  See  further,  generally,  ar-  it  at  the  time  of  the  execution  of  the 
tide  Partnership.  instrument.      Geddes    v,    Adams,    11 

Answers  Considered  Sni&oient.  —  In  Gray  (Mass.)  384. 
Curlew  Coal  Co.  v.  Grief,  2  Duv.  (Ky.)  2.  Johnson  v,  Buell,  26  111.  66.  See 
528,  it  was  held  that  where  the  only  also  Whitwell  v.  Thomas,  9  Cal.  499. 
facts  alleged  in  the  petition  to  make  the  And  see  Fowlkes  v.  Baldwin,  2  Ala. 
defendants  individually  liable  as  in-  705,  holding  insufficient  under  the  stat- 
dorsers  of  a  bill  are  that  they  were  ute  a  plea  that  '*  he  never  made  and 
members  of  a  company  and  that  the  delivered  with  Phineas  Fowlkes  [de- 
instrument  was  indorsed  by  such  com-  scribed  in  the  writ  as  the  answering  de- 
pany,  and  it  is  not  alleged  that  the  de-  fendant's  partner]  the  promissory  note 
fendants  by  themseWes,  or  by  another,  declared  on  to  the  plaintiffs." 
made  the  indorsement  by  the  name  3.  Zuel  v.  Bowen,  78  111.  234; 
and  style  of  such  company,  an  answer  Haight  v.  Arnold,  48  Mich.  512,  in 
denying  that  the  defendants  were  which  case  it  was  considered  sufficient 
members  of  the  company  is  sufficient  to  deny  that  the  defendant  executed 
to  present  a  bar  to  the  action.  Distin-  the  instrument  by  himself,  or  by  any 
^uishin^  Isaack  v.  Porter,  2  A.  K.  one  authorized  by  him;  Fairchild  v. 
Marsh.  (Ky.)  453,  and  Hawkins  v,  Fel-  Grand  Gulf  Bank,  5  How.  (Miss.)  597, 
lotves.  6  Dana  (Ky.)  128.  holding  that  a  denial  that  the  defend- 

Issne  as  to  Existence  of  Partnenhip.  —  ant  executed  the  instrument  is  equiva- 

In  Strauss  v.  Waldo,  25  Ga.  641,  which  lent  to  a  denial  that  he  was  a  member 

was  an  action  on  an  instrument  exe-  of  the   firm;    Johl   v.   Fernberger,    lo 

cuted  in  the  name  of  a  partnership  by  Heisk.  (Tenn.)  37,  in  which  case  it  was 

one  partner,  the  plaintiff  alleged  that  considered  sufficient  to  plead  that  the 

this  partner  and  another  were  partners  instrument  "  was  not  executed  by  him 

doing   business   under  the   name  and  or  by  any  one  authorized  to  bind  him 

style  in  which  the  instrument  was  exe-  in  the  premises  "  without  denying  the 

cuted,  and  it  was  held  that  a  plea  by  existence  of  the  partnership.     In  the 

the  other  partner  that  at  the  time  the  last  case,  the  court  cited  Carter  v,  Tur- 

instrument  was  executed  he  was  not  a  ner,  5  Sneed  (Tenn.)  178,  and  Bumpass 

partner  was  sufficient  to   require   the  v.  Timms,  3  Sneed  (Tenn.)  459. 

plaintiff  to  prove  the  existence  of  the  Contra. —  In  Collier  v.  Cross,  20  Ga. 

partnership.  i,  it  was  held  that  where  the  plaintiff 
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(4)  Plea  or  Answer  under  Oath  —  ApplicabiUty  of  Statntes.  — 
Statutes  providing  that  the  execution  of  the  instrument,  or  the 
genuineness  of  the  defendant's  signature,  shall  stand  admitted 
unless  it  is  denied  under  oath,  while  not  in  terms,  are  in  their 
spirit  applicable  to  partnership  instruments,  as  well  as  to  those 
executed  by  persons  in  their  individual  character;  consequently, 
in  states  where  such  statutes  have  been  enacted,  pleas  or  answers 
under  which  the  defendant  intends  to  show  that  he  was  not  a 
member  of  the  partnership,  or  that  his  partner  in  executing  the 
instrument  exceeded  his  authority,  must  be  sworn  to.* 

alleges  that  the  defendants  in    their  a  partnership  does  not  exist  between 

firm  name  executed  the  instrument,  a  the  defendants,  the  plea  should  be  in 

plea  by  one  of  them  that  '*  he  did  not  abatement,  but  if  they  are  partners  and 

make  the  said  note  in  the  said  suit  de-  the   firm   name   has  been   improperly 

scribed,  and  that  he  did  not  authorize  used  for  the  private  purpose  of  one  of 

any  other  person  to  make  said  note  "  the  partners,  the  other  partner  should 

should  have  been  stricken  out,  as   it  file  a  plea  denying  the  execution  of  the 

did   not  deny  that   the  note  was   the  instrument,   properly  sworn  to.     Zuel 

note  of  the  firm.     And  see  Fowlkes  v.  v.  Bowen,  78  111.  234.     See  also  Dorn 

Baldwin,  2  Ala.  705.  v.    Tyler,   64    111.   App.    no,    holding 

Paots  Negativing  Partner's  Authority. —  that  a  plea  of  non-joint  liability  accom- 

In   Wingate  v,  Atlanta  Nat.  Bank,  95  panied  by  an  affidavit  of  its  truth,  will 

Ga.  I,  it  was  held  that  a  plea  alleging  not  take  the  place  of  a  plea  denying 

that  the  partnership  did   not  execute  the     execution     of     the     instrument; 

the  instrument,  but  admitting  that  one  Dwight  v,  Newell,  15  111.  333;  Warren 

of  the  firm  made  it  in  the  firm  name,  v.  Chambers,  12  111.  124;  Stevenson  v. 

without  setting  forth  facts  sufficient  to  Farnsworth,  7  111.  715. 
negative  his  authority  so  to  do,  is  not        Massaohosetts     Statute     Applicable.  — 

a  sufficient  plea  of  non  est  factum.  Stat.   1877,  c.   163,  providing  that  the 

Affidavit    of    Defense.  —  In     Pennsyl-  defendant's  signature  shall  be   taken 

vania  an  affidavit  by  a  defendant  sued  as  admitted,  unless  he  shall  file  a  spe- 

as  a  member  of  a  partnership  denying  cial   denial  of  its  genuineness  and  a 

that  he  made  the  instrument  or  author-  demand  that  the  plaintiff  prove  [it,  is 

ized  or  ratified  the  making  of  it,  and  applicable  to  an  action  against  partners 

that  he  was  or  had  been  a  member  of  on  an  instrument  signed  in  the  firm 

the  firm,  is  sufficient.     Reiter  v,  Fruh,  name,  and  where  one  of  the  defendants 

150  Pa.  St.  623,  following  Hogg  v.  Or-  appears  and  files  a  general  denial  the 

gill,  34  Pa.  St.  344.     See  also  Adams  signature   is  to  be  taken  as  admitted 

V,  Kehoe,  i  W.  N.  C.  (Pa.)  232.  against  him  and  the  plaintiff  need  not 

1.  Montgomery  v.  Elliott,  6  Ala.  701;  prove  that  he  is  a  member  of  the  firm. 

Fowlkes  V.  Baldwin,  2  Ala.  705;  Hoef-  Haskins  z\  D'Este,  133  Mass.  356. 
gan  V.  Harrison,  7  Ind.  594;    Pegg  v.         Special  Traverse.  —  Where  the  plain- 

Bidleman,  5  Mich.  26;    Memphis  Ger-  tiflf  avers  that  the   defendants  signed 

man  Sav.  Inst.   v.   Hargan,  9  Heisk.  the  instrument  as  partners,  an  allega- 

(Tenn.)  496;    Barrett  v,  Hambright,  4  tion   in   the  answer  that  the  firm  was 

Sneed  (Tenn.)  586;    Lewis  r.  Lowery,  dissolved  when  the  note  was  given  is 

31  Tex.  663;    Persons  v.  Frost,  25  Tex.  not  matter  in  avoidance  or  discharge 

Supp.  129,  in  which  case  the  court  fol-  of  the  cause  of  action,  but  is  in  the 

lowed  Drew  v,  Harrison,  12  Tex.  279;  nature  of  a  special  traverse  and  under 

Shepherd  v.  Frys,  3  Gratt.  (Va.)  423,  it  the  defendant  may  prove  the  disso- 

per  Baldwin,  J.;    Phaup  v.  Stratton,  9  lution  of  the  partnership  by  the  death 

Gratt.  (Va.)  616.  of   one   of    its   members.     Marlelt   v. 

In  Ulinois  it  has  been  provided  by  Jackman,  3  Allen  (Mass.)  287. 
statute  that  a  person  sued  as  a  partner        New  Hampshire  Bole  of  Court  Appli- 

may  deny  his  liability  as  a  member  of  cable. —  In  Williams  v.  Gilchrist,  11  N. 

the  partnership  by  a  plea  in  abatement,  H.  535,  it  was  held  that  where  a  part, 

or  by  a  plea  in  bar  denying  the  joint  ner  is  sued  upon  an  instrument  signed 

liability  or  the  execution  of  the  instru-  in  the  firm  name,  without  any  author- 

ment  sued  on  verified  by  affidavit.     If  ity  of  the  firm,  for  a  debt  for  which  i( 
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Admission  of  Exeoation  as  Alleged.  —  The  defendants  by  failing  to 
file  the  affidavit  required  admit  not  only  the  execution  of  the 
instrument  in  the  abstract,  but  also  that  it  was  executed  by  the 
parties  declared  against.* 

e.  In  Actions  on  Instruments  Executed  by  Agents  — 

(i)  General  Issue.  —  A  plea  of  the  general  issue  or  a  general  denial 
puts  in  issue  the  authority  of  an  agent  to  execute  the  instrument.* 
(2)  Special  Denial  of  Agent* s  Authority. — A  plea  or  answer 
under  which  it  is  sought  to  show  that  an  agent  who  executed  the 
instrument  was  without  authority  to  do  so  should  not  allege 
merely  that  the  instrument  was  executed  by  the  agent  without 
the  defendant's  knowledge  or  consent,  but  it  should  clearly  and 
distinctly  deny  the  execution  of  the  instrument  and  the  authority 
of  the  agent  to  execute  it.* 

was  not  responsible,  although  the  in-  us,  would  defeat  the  intention  of  the 

strument  is  wholly  void  as  against  the  legislature,  and  render  the  statute  al- 

defendant,  he  is  within   the   rule    re-  most,    if    not    altogether,    nugatory." 

quiring  notice  that  the  signature  will  See  also  Ringgold  v.  Edwards,  7  Ark. 

be  disputed   to  be   entered   upon  the  86;    Towle  v.  Dunham,  76  Mich.  251; 

docket  at  the  first  term  of  the  court.  Frye  v.  Menkins,  15  111.  339;  Pickering 

Fom      of     Affidavit.  —  The      denial  v.  Pulsifer,  g  III.  82;  Hoefgan  7/.  Har- 

•'  should  either  be  jointly  on  the  part  rison,   7  Ind.   594;    Polhemus  v.  Ann 

of  all  the  defendants,  or,  if  a  part  of  Arbor  Sav.  Bank,  27  Mich.  44;  Lobdell 

them  only  file  an  affidavit  on  their  own  v.   Merchants',    etc..   Bank,   33   Mich, 

behalf,    the    denial   should    be    broad  408. 

enough  to  negative  such  a  proper  exe-  2.  New  York  Iron  Mine  v.  Citizens' 
cution  of  the  instrument  in  the  partner-  Bank,  44  Mich.  344;  Goss  v.  White- 
ship  name  by  another  partner  as  would  head,  33  Miss.  213;  Pope  v.  Risley,  23 
bind  the  defendants  who  file  it  as  Mo.  185.  In  the  last  case  the  court 
makers."  Mills  v.  Bunce,  29  Mich,  followed  Wahrendorflf  v,  Whitaker,  i 
364,  in  which  case  an  affidavit  that  the  Mo.  205. 

defendants  **  do  now,  each  for  himself,  No  Beplication  Necefsary.  —  Where  the 
deny  that  he  ever  signed,  executed  or  defendant  puts  in  a  sworn  answer  of 
delivered  either  of  said  notes,  copies  non  est  factum^  a  reply  setting  up  that 
of  which  are  set  forth  in  the  plaintiff's  the  instrument  was  signed  by  the  de- 
declaration,"  was  held  insufficient  be-  fendant,  or  by  another  duly  authorized 
cause  such  an  affidavit  might  have  to  do  so,  is  unnecessary.  Lewis  v. 
been  truthfully  made  by  any  one  of  the  Hodapp,  14  Ind.  App.  m.  See  also 
partners  except  the  one  who  actually  Collins  v.  Partin,  (Ky.  1897)  42  S.  W. 
signed  in  the  partnership  name  and  Rep.  mi,  holding  that  where  the  de- 
delivered  the  instrument.  fendant  denies  that  he  executed  the  in- 

1.  Pegg  V.  Bidleman,  5  Mich.  26,  in  strument  or  authorized  any  one  else  to 

which  case  the  court  said:     **  If  the  do  so  for  him  and  the  plaintifi  files  a 

statute  be  so  construed  as  only  to  ad-  reply  alleging  that,  while  the  defend- 

mit  the  execution  of  the  note  or  insiru-  ant  did  not  write  his  name,  he  made 

ment  in  the  abstract,  without  reference  his  mark  to  the  instrument  and  that 

to  the  party  by  whom  executed,  fur-  the   same   was    duly   attested,    no   re- 

ther  proof  would  in  all  cases  be   re-  joinder  is   necessary,  as  the  issue  is 

quired;    as  well   where  the   signature  complete   upon   the   filing  of  the  an- 

purports  to  be  that  of  a  single  indi-  swer. 

vidual,  as  where  it  purports  to  be  a  3.  Donnell  r.  McDonald,  37  111.  App. 

collective  or  partnership  name:    espe-  144;    Isaack  v.  Porter,  2  A.  K.  Marsh, 

cially  (as  is  usually  the  case)  where  the  (Ky.)  452;    Slack  v.   Greenville   First 

Christian     name     of    the    individual  Nat.  Bank,  (Ky.  1898)  44  S.  W.  Rep. 

should  be  signed  by  initials  only,  as  354. 

was  the  case  of  Fish  v.  Hale.  4  Mich.  Denial  of  Written  Authority.  —  It  is 

506.     Such  a  construction,  it  seems  to  not  sufficient  to  allege  that  the  person 
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(3)  Dental  of  Execution  of  Instrument,  —  It  is  sufficient  for  the 
defendant  to  deny  the  ultimate  fact  alleged  by  the  plaintiff  that 
he  made  the  instrument.* 

(4)  Plea  or  Answer  under  Oath,  —  In  some  states  it  has  been 
held  that  statutes  requiring  a  denial  of  the  execution  of  the 
instrument  under  oath  in  order  to  permit  proof  that  it  was  not 
executed  or  to  impose  the  burden  of  proving  its  execution  upon 
the  plaintiff,  apply  as  well  to  instruments  which  the  defendant  has 
executed  through  an  agent  as  to  one  which  he  has  executed  him- 
self, and  that  the  plaintiff  cannot  be  put  to  proof  of  either  the 

who  signed  the  instrument  as  the  de-  with  the  expectation  and  intention  that 

fendant's  agent  had  no  written  author-  the   plaintin   would    insert  the    same 

ity  to  do  so,  but  the  defendant  should  sum  and  date  in  the  body,  but  that  the 

deny  that  he   had   any  authority    in  defendant    tore    off  the    margin    and 

writing,  or  at  all.     Garrett  v.  Ashcraft,  inserted  a  different  sum  and  date  with- 

(Ky.  1897)  39  S.  W.  Rep.  51.  out  authority  and  that  so  the  instru- 

Denlal  on  formation  and  Belief .  —  An  ment  is  not  the  defendant's  act,  is  a 

answer  alleging  that  the  "  defendant  good   plea  of  non  est  factum.     Hall  r. 

has  no  knowledge  or  information  suffi-  Bank  of  Common  wealth,  5  Dana  (Ky.) 

cient  to  form  a  belief  that  it  did,  at  the  258. 

time,  for  that  purpose  stated  in  the  Denial  by  Corporation.  —  In  New  York 
complaint  by  its  authorized  agent,  in  an  action  against  a  corporation  as 
make  its  promissory  note  by  the  name  the  acceptor  of  a  draft  an  answer  allcg- 
and  for  the  amount  and  as  is  in  this  ing  that  the  defendant  is  not  a  moneyed 
respect  set  forth  in  said  complaint,  or  corporation,  that  the  acceptance  was 
that  it  is  indebted  to  the  said  plaintiffs  not  made  in  the  due  and  regular 
upon  such  a  note  as  is  in  the  said  course  of  its  business,  that  it  was  not 
complaint  mentioned,"  is  bad,  as  the  made  at  the  company's  office  or  place 
authority  of  the  agent  to  execute  the  of  business,  and  that  neither  its  direct- 
instrument  is  a  fact  which  must  be  ors  nor  stockholders  ever  sanctioned  or 
deemed  to  be  within  the  knowledge  approved,  or  in  any  manner  authorized 
of  the  principal;  it  is  not  sufficient  to  the  same,  puts  in  issue  the  question 
deny  personal  knowedge  merely,  but  whether  the  act  of  acceptance  was  a 
the  defendant  must  deny  all  knowl-  corporate  act  of  the  corpora tioa  per- 
edge  or  information  sufficient  to  form  formed  within  the  scope  of  the  agent's 
a  belief.  Shearman  v.  New  York  authority,  and  is  not  frivolous. 
Cent.  Mills,  i  Abb.  Pr.  (N.  Y.  Su-  Mather  v.  Union  L.  &  T.  Co.,  (City 
preme  Ct.)  187,  in  which  case  Pratt,  Ct.)  26  N.  Y.  St.  Rep.  58. 
J.,  said:  **As  a  general  rule  the  prin-  1.  Helena  Nat.  Bank  v.  Rocky 
cipal  should  be  deemed  possessed  of  Mountain  Tel.  Co.,  20  Mont.  379,  in 
all  the  knowledge  of  the  agent  in  the  which  case  the  defendant  denied  the 
transaction  of  his  business.  It  seems  execution  of  the  instrument,  and  it 
to  me,  therefore,  that  the  right  to  an-  was  held  that  a  denial  that  a  certain 
swer  in  the  form  under  consideration  person  had  authority  to  execute  the 
was  not  desii^rned  for  such  a  case,  and  instrument  in  behalf  of  the  defendant 
the  rule  applied  to  the  allegations  of  was  redundant  and  did  not  limit  the 
facts  on  the  personal  knowledge  of  the  issue  to  the  question  of  such  person's 
party  should  be  applied  to  cases  of  this  authority,  and  that  the  defendant  was 
kind.  And  if  a  natural  person  would  not  entitled  to  a  judgment  because  of 
have  no  right  to  plead  in  this  form,  the  plaintiff's  failure  to  reply  and  deny 
still  less  should  the  right  be  extended  the  defendant's  allegation  that  the  per- 
to  a  corporation  which  must  not  only  son  named  was  without  authority, 
act  by  agents,  but  plead  also  by  See  also  Oak  Grove,  etc.,  Cattle  Co.  v, 
agents."  Foster,  7  N.  Mex.  650,  holding  that  an 

Exeen  of  Authority  by  Plaintiff.  —  A  answer    denying   that    the    defendant 

plea  alleging  that  when  the  instrument  either  executed   the  instrument  or  au- 

was  delivered  to  the  plaintiff  the  sum  thorized  any  person  to  execute  it  in  its 

and  date  were  placed  on  the  margin  behalf  is  good. 
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execution  of  the  instrument  or  the .  agency  by  which  it  was 
effected,  unless  the  plea  or  answer  be  sworn  to,  but  in  other  states 
no  afBdavit  is  required.* 

SiEMt  of  Denial  Viidar  Oath.  —  Where  the  defendant  pleads  the  gen- 
eral issue  and  verifies  his  plea  by  affidavit  in  a  case  in  which  a 
denial  under  oath  is  required  by  statute,  the  burden  is  thrown  on 
the  plaintiff  to  show  that  an  agent  who  executed  the  instrument 
in  behalf  of  the  defendant  had  competent  authority  to  do  so.* 

(5)  Denial  of  Individual  Liability  of  Agent,  —  It  has  been  held 
under  statutes  requiring  an  answer  under  oath  denying  the  execu- 
tion of  the  instrument  that  where  the  defendant  is  prima  facie  the 
maker  of  the  instrument,  and  not  the  agent  of  the  maker,  a  plea 
averring  that  he  signed  as  agent  and  not  as  principal  must  be 
sworn  to.* 

/.  Denial  of  Genuineness  of  Signature  or  of  Execu- 
tion. —  Where  the  statute  requires  that  the  party  whose  signature 
is  affixed  to  the  instrument  shall  deny  the  genuineness  of  the  same 

1.  Thompson  v.  Abbott,  11  Iowa  193,  tion  on  an  instrument  executed  by  an 

which  was  a  case  decided  under  a  stat-  agent,  the  agency  must  be  proved  be- 

ute  requiring  an  answer  denying  not  fore  the  instrument  can  be  read  in  evi- 

the  genuineness  of  the  signature  but  dence,  although  the  truth  of  the  plea 

the  execution  of  the  instrument  to  be  is  not  supported  by  an  affidavit.     Pope 

sworn   to;    Clark   v.    Des  Moines,    19  v.  Risley,  23  Mo.  185;  Wahrendorflf  v. 

Iowa  199;    Drew  v.  Harrison,  12  Tex.  Whitaker,  i  Mo.  205.     But  in  Patrick 

279,  which  case  was  decided  under  a  v.   Boonville  Gas  Light  Co.,    17   Mo. 

statute  which  applied  to  instruments  App.  462,  it  is  held  that  the  execution 

**  executed  by  the  other  party,  or  by  of  an   instrument   which   purports  to 

his  authority;"  Reid  v.  Reid,  11  Tex.  have    been    signed   by   an   agent,   al- 

585.     See  also  Cook  v.  Martin,  5  Smed.  though  not  denied  under  oath,  is  not 

&  M.  (Miss.)  379;    Dewey  v,  Toledo,  admitted  where  the  power  of  the  agent 

etc.,  R.  Co.,  91  Mich.  351.  to  bind  his  principal  depends  on  spe- 

Affidavit    of    Defense. —  In    Pennsyl-  cial  facts  limiting  his  agency,  as  this 

vania  when  an  action  is  brought  upon  rule    has    no    application    to    actions 

an   instrument  signed   by  one   as  an  where  the  agency  is  conclusively  pre* 

agent  of  another,  the  plaintiff  is  en-  sumedbylaw.     DisHn^uisAin^  Ca.Tptn' 

titled  to  a  judgment  against  the  princi-  ter  v,  Lathrop,  51  Mo.  498. 

pal,  unless  an  affidavit  be  (iled  denying  2.  Chicago   Electric    Light    Renting 

the  authority  of  the  agent  or  setting  Co.  v.  Hutchinson,  25  111.  App.  476; 

forth   some    other    sufficient    defense.  New    York     Iron    Mine    v.    Citizens* 

Montour  Iron  Co.  v.  Coleman,  31  Pa.  Bank,  44  Mich.  344. 

St.  80.  3.  Drake  v.  Flewellen,  33  Ala.  106; 

In  Miadssippi  it  has  been  held  that  Lazarus  v.  Shearer,  2  Ala.  718;    Mc- 

under  a  general  denial  the  defendant  Kensey  v.  Edwards,  88  Ky.  272.     See 

may  show  that  an  agent  who  filled  up  also  Thackaray  v.  Hanson,  i  Colo.  365. 

the  instrument  after  it  had  been  signed  Where  the  Instniment  Shows  that  the 

in  blank  exceeded  his  authority  and  Principal  Is  Bonnd  and  that  it  was  not 

inserted  a  sum    larger  than   that   in-  the  inteniion  of  the  agent  to  bind  him- 

tended,  and  that  the  plaintiff  knew  of  self  personally,  the  failure  of  the  agent 

these  facts,   as  the  defendant  admits  to  answer  does  not  constitute  an  ad- 

the  execution  of  the  instrument  to  the  mission  of  his  liability,  although  the 

extent  of  the  agent's  authority,  and  complaint  alleges  that  the  instrument 

therefore   cannot    deny    its  execution  was  executed  by  the  principal  and  by 

under   oath.     Goss   tj.   Whitehead,   33  the    agents.     Shaver    v.    Ocean    Min, 

Miss.  213.  Co.,  21  Cal.  45.     See  also  Frankland  v. 

In    Miiwonri    it  has  been   held    that  Johnson,    147    111.    520,   46    111.   App. 

under  a  plea  of  non  assumpsit  in  an  ac-  430. 
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under  oath,  it  is  necessary  to  deny  the  genuineness  of  the  signa« 
ture  in  order  to  cast  the  burden  of  proof  upon  the  plaintiff,  and  a 
denial  of  the  execution  of  the  instrument  is  not  sufficient.  ^  Where 
all  that  is  required  by  the  statute  is  a  denial  of  the  execution  of  the 
instrument,  the  defendant  need  not  deny  that  the  signature  is 
genuine,  as  the  instrument  may  be  a  forgery,  although  the  signa- 
ture is  genuine ;  '  but  under  such  a  statute  a  denial  that  the  defend- 
ant signed  the  instrument  is  sufficient,  as  it  is  equivalent  to  a 
denial  that  he  executed  it.' 
g.  Denial  of  Delivery  —  (i)  General  Issue,  —  A  plea  of  the 

1.  Jones    V,   Baker,    76    Iowa    303;  ing    the    defendant's    signature    may 

Sully  z/.  Goldsmith,  49  Iowa  690:  Doug-  have  been  his  genuine  signature,  still, 

lass  V,  Matheny,  35  Iowa  112;  Lake  v,  in  one  sense  of  the  word  *  forgery,'  as 

Cruikshank,  31  Iowa  395;  Robinson  v.  used   in    the    defendant's    answer,    it 

Lair,  31  Iowa  9;   Clinton   Nat.    Bank  might  have  been  a  forgery  by  reason 

V,  Torry,  30  Iowa  85 ;   Hall  v.  iEtna  of  its  having  been  altered  in  a  mate- 

Mfg.  Co.,  30  Iowa  215;  Loomis  v.  Met-  rial  part  after  his  signature,  or  by  hav- 

calf,  30  Iowa  382;  Carle  v.  Cornell,  11  ing  been  written  in  the  first  instance 

Iowa  374.  over  his  signature,  without  the  knowl- 

In  Lotdsiana,  it    being  provided  by  edge    or    consent    of    the    defendant, 

statute  that  if  the  defendant  falsely  de-  This  court  holds  that  in  order  to  put 

nies  the  genuineness  of  his  signature  the  plaintiff  to  the  proof  of  the  defend 

he  shall  be    precluded    from   making  ant's  signature,  or  to  put  the  fact  of 

other  defenses,  it  has  been  held  that  a  his  signature  in  issue,  there  must  be  a 

denial  by  the  defendant  that  he  made  specific  denial  thereof  upon  oath  or  affi- 

or  executed  the  instrument  is  not  an  davit,  or  verified  anwer;    acd  an  an- 

express  denial  of  the  genuineness  of  swer  which  only  denies  the  same  by 

the  signature  within  the  meaning  of  inference  is  not  sufficient."     Ci/tMg  Elz, 

the   statute.     Stockton    v.  Truxton,  8  v.  Sprague,  3  Pin.  (Wis.)  323;  Schwalm 

La.  224.  V,  Mclntyre,  17  Wis.  232,  and  State  v. 

Proof  Which  Defendant  May  Make.—  Money,  33  Wis.  615. 

In /^Tc^a,  although  a  denial  under  oath  Inanfflcient   Denial.  —  In  Iowa  a  de- 

of   the    execution    of    the   instrument  nial    under    oath    that   the    defendant 

without  denying  the  genuineness  of  *' ever  signed  or  executed  a  promissory 

the  signature  is  not  sufficient   to  cast  note  of  the  tenor  or  effect  as  set  forth 

on  the  plaintiff  the  burden  of  proving  in  the  petition  "  is  not  a  denial  of  the 

the  genuineness  of  the  signature,  it  is  genuineness  of  the  signature  in  com- 

sufficient  to  enable  proof  that  the  sig-  pliance   with   the   statute    and   is   not 

nature  is  not  genuine  to  be  made  by  sufficient  to  prevent  the  introduction  of 

the  defendant.     Sully  v.  Goldsmith,  49  the   instrument   in    evidence    without 

Iowa  690.  proof  by   the   plaintiff.      Douglass    v. 

In  WlBConsin  it  has  been  held  that  Matheny,  35  Iowa  112,  ciiinj^  Lake  v. 

the  words  of  the  statute  "  signed  or  Cruikshanic,  31  Iowa  395. 

executed  "  and  "  signature  or  exccu-  2.  Anderson     r.    Walter,    34    Mich, 

tion  "  are  used  by  way  of  repetition  113. 

merely,   and    that   the    words    **  exe-  8.  Edmonston  t/.  Henry,  45  Mo.  App. 

cuted  "  and  '*  execution  "  are  mean-  346. 

ingless,  unnecessary  and  nugatory,  and  Instniment  Hot  in  Maker's  Handwrit- 

that  the  clear  object  of  the  statute  is  to  ing.  —  Where  the  defendant  puts  in  a 

dispense  with   proof  of  the  signature  denial   under  oath,  the  authorship  of 

unless  there  is  a  denial  under  oath,  and  the  instrument  is  not  at  issue,  but  the 

that  an  answer  upon  information  and  question  is  whether  or  not  the  defend- 

belief  that  the  instrument  is  a  forgery  ant  or  some  one  else  signed  ii,  and  the 

is  not  a  specific  denial  of  the  defend-  plaintiff  need  only  prove  that  the  in- 

ant's  signature,  within  the  meaning  of  strument  was  signed  by  the  defendant, 

the  statute,  and  is  not  sufficient.     Niel-  or  by  somebody  acting  as  his  agent, 

son  «/.  Shuckman,  53  Wis.  638;  Smith  and  that  it  was  duly  delivered.     Sump- 

V.  Ehnert,  47  Wis.  479.     In  the  latter  ter    v.    Geron,    4    How.    (Miss.)  263; 

case  the  court  said;     **  Not  withstand-  Wagoner  v.  Ruply,  69  Tex.  700. 

618  Volume  XIV. 


FlM  NEGOTIABLE  INSTRUMENTS.  or  Aiuiw«r. 

general  issue  or  a  general  denial  puts  in  issue  the  delivery  of  the 
instrument.* 

(2)  Sufficiency  of  Denial  of  Execution.  —  Delivery  is  a  part  of 
the  execution  of  the  instrument,  and  consequently,  under  a  plea 
or  answer  denying  the  execution  of  the  instrument,  it  is  compe- 
tent to  prove  that  it  was  not  delivered.* 

(3)  Express  Denial  of  Delivery.  —  An  answer  averring  that  the 
instrument  was  executed  but  not  delivered  is  sufficient,  and  fairly 
construed  means  that  the  instrument  was  signed  but  not  delivered.* 

(4)  Admission  of  Delivery.  —  The  signing  and  deliver}^  of  an 
instrument  constitute  an  execution  thereof,  but  the  mere  signing 

1.  Owings  V,  Grubbs,  6  J.  J.  Marsh.  22,  in  which  case  it  was  held  that  an 
(Ky.)  31,  in  which  case  the  plea  was  answer  denying  that  the  defendant  de- 
non  est  factum ;  Rittenhouse  v.  Crevel-  livered  the  instrument  did  not  put  in 
ing,  (Supreme  Ct.)  14  N.  Y.  Supp.  85;  issue  an  allegation  of  the  complaint 
Dusenbury  v.  Hoadley,  (Supreme  Ct.)  that  the  alleged  maker  **  made,  exe- 
20  N.  Y.  Supp.  911.  In  the  last  case  cuted  and  delivered  "  the  instrument 
the  court  cited  Sawyer  v,  Warner,  15  and  that  it  operated  as  an  admission 
Barb.  (N.  Y.)  282,  which  case  is  not  in  of  the  making  and  execution  of  the  in- 
point,  as  the  defendant  therein  did  not  strument. 

put  in  a  general  denial,  but  expressly  In  Midiigan  It  has  been  held,  under 

denied  that  he  "  gave  "  the  instrument,  a  statute  requiring  a  denial  of  the  "  ex- 

and  that  he  was  indebted  to  the  plain-  ecution  "  of  the   instrument  on  oath, 

tifif  thereon.  that  a  plea  of  the  general  issue  accom- 

2.  Palmer  v.  Poor,  121  Ind.  135.  panied  by  an  affidavit  denying  the  de- 
See  also  Sawyer  r.  Warner,  15  Barb,  livery  of  the  instrument  to  the  plaintiff, 
(N.  Y.)  282,  holding  that  an  answer  or  to  any  person  for  the  plaintiff,  is  not 
alleging  that  the  defendant  never  sufficient  to  prevent  the  introduction  of 
*' gave  "  the  instrument  to  the  plaintiff  the  instrument  in  evidence  without 
is  a  denial  that  the  defendant  delivered  proof  of  its  execution.  McCormick 
the  instrument.  Harvesting  Mach.   Co.   v.   McKee,   51 

Contra.  —  In  Miller  v.  Voss,  40  Ind.  Mich.  426;  Burson  v,   Huntington,  21 

307,   which   was  an  action   by  an  in-  Mich.  415. 

dorsee  against  the  maker,  the  defendant  BeUTery  in  ContraTontion  of  Contract.  — 

did  not   file   a  general  denial,  but  an  An  answer  denying  that  the  instrument 

answer  under  oath  denying  the  execu-  was  ever  delivered  by  the  defendant  to 

tion  of  the  instrument,  and  it  was  held  the  plaintiff  and  alleging  that  it  was 

sufficient  for  the  plaintiff  to  prove  the  delivered  before  the  completion  of  a 

genuineness  of  the  defendant's  signa-  road  "  in  contravention  of  the  terms  of 

ture  without  affirmative  proof  of  its  de«  said  contract,"  without  any  averment 

livery  by  the  defendant  to  the  payee.  of  mistake  or  fraud,  is  wholly  immate- 

3.  Ricketts  v,  Harvey,  78  Ind.  152,  in  rial  and  irrelevant.  Witmer  Bros.  Co. 
which  case  the  court  said:  '*  The  word  v,  Weid,  108  Cal.  569. 

*  executed  '  implies  a  delivery,  but  as  Admiasion  of  Oennineneas  of  Signature, 
it  is  expressly  averred  that  the  notes  — Where  the  defendant's  denial  under 
were  not  delivered,  we  think  the  word  oath  is  special  and  does  not  deny  the 

•  executed,'  as  used,  was  synonymous  executionof  the  instrument,  but  merely 
with  the  word  *  signed,'  and  that  the  the  delivery  thereof,  and  the  affixing 
paragraph,  fairly  construed,  means  and  cancellation  of  the  stamp,  the  gen- 
that  the  notes  were  signed,  but  not  uineness  of  the  signature  is  admitted, 
delivered.  The  paragraph  attempted  Burson  v.  Huntington,  21  Mich.  415. 
to  deny  the  executionof  the  notes,  but,  DeUTory  to  Stranger.  —  An  answer  de- 
as  it  was  not  verified,  it  was  insuffi-  nying  the  delivery  of  the  instrument  to 
cient  for  such  purpose.  It,  however,  the  plaintiff  and  alleging  that  the  same 
denied  the  delivery  of  the  notes,  and  was  delivered  to  one  who,  so  far  as  the 
was  equivalent  to  a  general  denial,  answer  shows,  is  an  entire  stranger  to 
The  demurrer  was  properly  overruled."  both  the  instrument  and  the  considera- 
But  see  Cogswell  v,  Hayden,  5  Oregon  tion,  is  insufficient,  as  the  legal  effect 
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does  not,  and,  consequently,  an  admission  that  the  instrument 
was  signed  is  not  an  admission  of  the  execution  of  the  instrument, 
as  it  is  not  an  admission  of  the  delivery  thereof.* 

(5)  Denial  under  Oath,  —  Since  the  delivery  of  an  instrument 
is  essential  to  its  execution,  the  defense  that  the  instrument  was 
not  delivered  cannot  be  made  except  under  a  sworn  plea,  where 
by  statute  it  is  required  that  a  plea  denying  the  execution  of  the 
instrument  shall  be  sworn  to.* 

k,  Indorser's  Denial  of  Indorsement  —  (i)  Necessity  of 

Plea  or  Answer,  —  In  an  action  against  an  indorser  it  is  not 
incumbent  upon  the  plaintiff  to  prove  the  genuineness  of  the 
indorser's  signature  when  it  is  not  put  in  issue  by  a  plea  or 
answer.* 

(2)  General  Issue,  —  At  common  law,  in  an  action  against  an 
indorser,  the  execution  of  the  indorsement  is  put  in  issue  by  a 
plea  of  the  general  issue.* 

of  such  delivery  is  a  delivery  to  the  swer  under  oath  in  which  the  defend- 

payee.     Hay  ward  v.  Grant,  13  Minn,  ant  *'  denies  that  any  promissory  note 

165.  of  the  description  and  for  the  amount 

1.  Hepp  V.  Huefner,  61  Wis.  148.  claimed  in  plaintiff's  petition  was  for  a 
Failnre  to  Deny  Ezeoation. —  In  Hart  valuable    consideration   assigned  and 

V,  Harrison  Wire  Co.,  91  Mo.  414,  it  indorsed  to  the  said  plaintiff  by  him, 
was  held  that  by  failure  to  deny  the  the  said  Cornell,  or  by  any  other  per- 
execution  of  the  instrument  under  son  with  his  knowledge  or  consent,  at 
oath,  as  required  by  statute,  the  de-  the  time  and  in  the  manner  set  forth  in 
fend  ant  admits  the  i^enuineness  of  the  plaintiff's  petition,"  is  not  such  a  de- 
signature,  and  also  the  delivery  of  the  nial  of  a  defendant's  signature  to  the 
instrument,  signing  and  delivery  being  assignment  of  the  instrument  as  is  re- 
both  included  in  the  execution.  quired  by  the  statute  to   make  it  in- 

2.  Hunt  V.  Weir,  29  111.  83.     See  also  cumbent  on  the  plaintiff  to  prove  the 
Rickettstr.  Harvey,  78  Ind.  152;  Kusler  same.     Carle  v.  Cornell,  11  Iowa  374. 
V.  Crofoot,  78  Ind.  597;  Ash  worth  «/.  Denial  of  Knowledge. —  In  Georgia  a 
Grubbs,  47  Iowa  353.  plea  that  the  defendants  indorsed  notes 

Demnrrer  to  Answer  Not  Sworn  to.  —  for  like  amounts,  but  '*  whether  or  not 

An  answer  not  under  oath  denying  the  the  notes  sued  on  are  the  notes  which 

delivery  of  the  instrument  is  equiva-  the  defendants   indorsed,  the  defend- 

lent  to  a  general  denial,  and  a  demurrer  ants  do  not  know,  and  for  that  reason 

thereto  should  be  overruled.     Ricketts  cannot    answer,"    is  insufficient,  and 

r.  Harvey,  78  Ind.  152.  may  be  stricken  out.     Lester  v.  Mcln- 

8.  Rosenfieldv.  Rosenthal,  (Tex.  Civ,  tosh,  loi  Ga.  675. 

App.  1897)  39  S.  W.  Rep.  193,  holding  Denial  of  Guaranty.  —  In  Illinois,  in  d^ti 

that  it  is  not  sufficient  to  admit  the  action  against  a  guarantor,  a  plea  that 

genuineness  of  the  indorse r's  signature  the  guaranty  was  not  made  when  the 

and  to  allege  an  alteration  of  the  in-  instrument  was  executed,  but  later,  is 

strument.  bad  on  special  demurrer,  as  it  amounts 

4.  Keyser  v.  Pickrell,  4  App.  Gas.  to  the  general  issue.     McCord  v.  Me- 

(D.  C.)  198;    Bates  v.  Hunt,  i  Blackf,  chanics*  Nat.  Bank,  84  111.  49. 

(Ind.)  67.  Denial  of  PlaintiiPe  Ignorance  of  Fraud. 

Draial   of   Indebtednees.  —  In   Oregon  — A  plea  by  an  indorser  that  "  at  the 

it  has  been  held  that  in    an    action  time  of  indorsing,  as  security,  the  said 

against  an  indorser  a  denial  of  indebt-  promissory  notes  declared  on  they  were 

edness  will  be  treated  as  a  conclusion  both  blank  as  to  the  amount,  and  that 

of  law  and  as  insufficient,  where  none  some  time  subsequent  to  the  execution 

of  the  facts  out  of  which  the  indebted-  thereof  by  this  defendant,  and  in  his 

ness  is  alleged  to  have  arisen  are  denied,  absence,   and   without    his    assent   or 

Cogswell  V.  Hayden,  5  Oregon  22.  authority,  said  blanks  were  filled  up," 

Denial  of  BIgnatnre.  —  In  Iowa  an  an-  without  his  knowledge  or  the  redeliv- 
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(3)  Denial  under  Oath.  —  In  many  states  it  is  required  by 
statutes  that  the  genuineness  and  due  execution  of  the  instrument 
shall  be  deemed  admitted  unless  the  plea  or  answer  denying  the 
same  be  accompanied  by  an  affidavit  of  its  truth,  and  it  has  been 
generally  held  that  these  statutes  are  applicable  to  a  denial  of  the 

genuineness  and  due  execution  of  an  indorsement  in  an  action 
against  an  indorser;  and  in  some  states  the  statutes  in  terms 
apply  to  indorsements.* 

ery  of  said  notes,  in  a  greater  amount  Aetion  Agalnit  Chuuraator.  —  In  an  ac- 

than  had  been  agreed  upon  is  bad  in  tion  against  a  guarantor  the  plaintiff  is 

an  action  by  a  ^^;tay$^^<r  holder,  because  not  bound   to   prove   the  guarantor's 

it  does  not  negative  the  plaintiff's  igno-  signature  or  the  execution  of  the  guar- 

rance  of  the  fraud  that  had  been  per-  anty,  unless  it  is  denied  under  oath, 

petrated  upon  the  defendant.     Grissom  Dietrich  v.  Mitchell,  43*111.  40,  holding 

V.  Fite,  I  Head  (Tenn.)  332.  that  where  a  sworn  denial  is  put  in,  the 

1.  Alabama.  —  McDougalde/.  Ruther-  plaintiff  must  prove  not  only  the  gen- 
ford,  30  Ala.  253;  Miller?/.  Mclntyre,  9  uineness  of  the  guarantor's  signature 
Ala.  638;  Mauldin  v.  Branch  Bank,  2  but  also  that  he  executed  the  contract 
Ala.  502.  written  over  his  signature.     See  also 

California,  —  Mahe  t/.  Reynolds,  38  Partridge   v.    Patterson,   6   Iowa   514; 

Cal.  560;  Grogan  v.  Ruckle,  i  Gal.  158,  Hinsey  v.  Studebaker  Bros.  Mfg.  Go., 

per  Hastings,  J.  73  111.  App.  278. 

Delaware,  —  Wilmington  v.  Hedges,  Admission  of  Indorsement, — An  in- 

5  Harr.  (Del.)  421;  Pusey  v,   Pyle,  4  dorser,  who  is  alleged  to  have  written 

Houst.  (Del.)  98,  in  which  case  it  was  a  guaranty  over  his  name,  who  does 

held  that  the  words  of  the  statute  are  not  wish  to  deny  the  genuineness  of 

general  and  broad  enough  to  cover  an  his  signature,  but  merely  that  he  exe- 

indorsement.  cuted  the  guaranty,  should  file  a  special 

Illinois.  —  Dietrich  v.  Mitchell,  43  111.  plea  of  non  est  factum  admitting  having 

40,    which   was  an    action    against    a  signed  his  name,  but  denying  having 

guarantor.  executed  the    guaranty.      Harding  v, 

Indiana,  —  Scribner    v.     Bullitt,     i  Waters,  6  Lea  (Tenn.)  324. 

Blackf.  (Ind.)  112,  holding  that  a  plea  Defandaat  Both  Indoner  and  Maker. — 

of  n^/i  a^xwOT/ji/notsworn  toisnotsuflB-  Where     the     defendant     is     declared 

cient.     See  also  Berger  v.  Henderson,  against  as  an  indorser,  and  he  puts  in 

5  Blackf.  (Ind.)  545.  a  sworn  plea  denying  that  he  indorsed 

Iowa.  —  Partridge    v,     Patterson,    6  the  instrument,  the  fact  that  he  is  also 

Iowa  514,  which  was  an  action  against  one  of  the  makers  and  does  not  put  in 

a  guarantor.  any  plea  denying  that  he  signed  the 

Michigan,  —  Howry  v,   Eppinger,  34  instrument  as  a  maker  docs  not  make 

Mich.  29;  Lobdell  v.  Merchants',  etc.,  it  proper  to  admit  the  instrument  as 

Bank,  33  Mich.  408;  Polhemus  v.  Ann  evidence  of  his  indorsement  without 

Arbor  Sav.  Bank,  27  Mich.  44;  Spicer  further  proof.    Adams  v.  Moore,  9  Port. 

%t.  Smith,  23  Mich.  96.     See  also  Flint  (Ala.)  406. 

First  Nat.  Bank  v.  Union  Gent.  L.  Ins.  AffldETitofDefeme.  —  In  Pennsylvania 

Co.,  107    Mich.  543;  Dewey  v.  Toledo,  it  has  been  held  that  the  terra  '*  execu- 

etc,  R.  Go.,  91  Mich.  351.  tion  "  in  the  rule  of  court  providing 

Mississippi, — Tillman    v.    Allies,    5  that  the  plaintiff  shall  be  relieved  of 

Smed.  &  M.  (Miss.)  373,  holding  that  a  the  necessity  of  proving  the  execution 

plea  of  non  assumpsit  not  sworn  to  ad-  of  the  instrument,  unless  the  defendant 

mits  the  execution  of  the  indorsement.  '*  by  affidavit  filed  at  or  before  the  time 

Tennessee.  —  Smith   v.   McManus,    7  of  filing  his  or  her  plea  shall  have  de- 

Yerg.   (Tenn.)  477,   decided    under  a  nied  "    that   the  instrument  was  duly 

statute   which  in  terms  applies  to  in-  executed,     includes    its    indorsement 

dorsements;  Smith  z^.  Wallace,  4  Yerg.  also.     Miller  v.  Weeks,  22  Pa.  St.  89, 

(Tenn.)  572;  Knott  v.  Planters'   Bank,  which   was  an  action  by  an  indorsee 

2    Humph.    (Tenn.)  493;    Harding    v.  against  the  maker. 

Waters,  6  Lea  (Tenn.)  324;    Eakin  v.  Denial  by  Indoner  of  Execution  of  In- 

Burger,  i  Sneed  (Tenn.)  417.  itmment.  —  In  an  action  against  an  in- 

e^X  Vplume  XIV. 


Plea  NEGOTIABLE  INSTRUMENTS.  or  Amwer. 

/.  Inconsistent  Defenses.  —  In  actions  on  negotiable  instru- 
ments the  defendant  may,  under  the  code,  set  forth  in  his  answer; 
in  addition  to  a  denial  of  the  execution  of  the  instrument,  as 
many  other  grounds  of  defense  as  he  may  have  without  any  limi- 
tation, except  what  is  implied  in  the  provisions  requiring  plead- 
ings to  be  verified  by  oath.^  But  although  inconsistent  defenses 
may  be  set  up  it  must  be  done  by  clear  and  distinct  allegations 
which  will  enable  the  adversary  to  know  what  defenses  are  being 
relied  on ;  *  and  it  is  not  proper  in  the  same  paragraph  of  the 
answer  to  deny  the  execution  of  the  instrument  and  to  plead 
matters  in  confession  and  a^^idance.' 

j\  Verification  —  How  and  by  Whom  Made  —  in  General. 

—  The  affidavit  by  which  the  plea  or  answer  is  verified  must  con- 
form to  the  requisites  of  the  statute.* 

dorser,  an  answer "  that  the  defendant  Brodhack,    44     Mo.     596.      See    also 

denies  all  the  allegations  set  forth  in  Patrick  r/.  Boonville  Gas  Light  Co.,  17 

the  petition   and   asks  judgment"  is  Mo.  App.  462;  Cavitt  z/.  Tharp,  30  Mo. 

equivalent  to   the  general  issue,  and  App.  131. 

does  not  allege  sufficient  facts  to  author-  Limitations  and  Denial  of  Exeoution.  — 

ize   the   defendant    to  show    under  it  The  defendant  may  allege  that  the  ac- 

thal  the  indorsement  was  a   forgery,  tion  is  barred  by  the  statute  of  iimita- 

Hauser  v.  Metzger,  i  Cine.  Super.  Ct.  tions,  and  also  deny  the  execution  of 

Rep.  164.     See  also  Woodward  v.  Har-  the  instrument.     Schuchman  v.  Heath, 

bin,   I  Ala.   104,   holding  that  the  in-  38  Mo.  App.  280. 

dorser,  by  his  indorsement,  affirms  the  Denial  of  Execution  and  Allegation  of 

genuineness  of  the    instrument,   and  Fraud.  —  An  answer  alleging  that  the 

that  though  his  indorsee,  in  declaring  defendant    is    ignorant     whether     he 

against  him,  may  allege  in  the  usual  signed  the  instrument  or  not,  and  that 

form  the  execution  of  the  instrument  he  does  not  believe  that  he  did,  and 

and  its  indorsement,  yet  the  plaintiff  therefore  denies  it,  and  that  if  he  did 

cannot  be  required  to  prove  its  execu-  sign  it  his  signature  was  obtained  by 
tion.                                                               .  fraud    and    without    consideration,  is 

1.  Denial  of  Ezecntion  and  Coniidera-  not  open  to  the  objection  that  it  sets 

tion.  —  Pleas  of  «^/i^j//7^/w»i  and  want  up    inconsistent    defenses.      Citizens' 

of  consideration    are  not  inconsistent  Bank  v.  Closson,  29  Ohio  St.  78. 

and  repugnant.     Patrick  v.  Boonville  2.  Mulliken  v.  Mulliken,  (Ky.  1894) 

Gas    Light    Co.,    17    Mo.    App.    462;  25  S.  W.  Rep.  598. 

Barnes  v.  Scott,  29  Fla.  285;  Citizens'  A  Verified  Plea  of  Hon  Est  Factum  in 

Bank  r/.  Closson,  29  Ohio  St.  78;  Pavey  Indiana  stands  as  a  complete  defense 

7f,   Pavey,  30  Ohio  St.  600.     See  also  not  affected  by  other  paragraphs  of  the 

Mullikin  v.  MuUikin,  (Ky.  1893)  23  S.  answer,  and  the  plaintiff  cannot  avail 

W.  Rep.  352,  (Ky.  1894)  25  S.  W.  Rep.  himself  of  the  allegations  in  other  par- 

598.   holding   that  an   allegation   that  agraphs  of  the  answer  as  conclusive 

there   was   no   consideration  in  direct  admissions.     Palmer  v.  Poor,  121  Ind. 

connection  with  a  plea  of  non  est  factum^  135. 

is  to  be  taken  as  merelyan  argumenta-  3.  Kimble  v,  Christie,    55  Ind.  140; 

tive  statement  of  the  pleader's  conclu-  Cronk  v.  Cole,  10  Ind.  485;  Woollen  v, 

sion  that  there  was  no  consideration  Whitacre,  73  Ind.  198.     See  also  Mulli- 

because  the  instrument  was  not  exe-  ken  v.  Mulliken.  (Ky.   1894)  25  S.  W. 

cuted,  and  that  therefore  the  only  de-  Rep.  598. 

fense  presented  is  non  est  factum.  4.  Bancroft   v,   Paine,    15  Ala.   834. 

Denial  of  Execution  and  Allegation  of  See  also,  generally,  article  Verifica- 

Payment.  —  A  plea  of  non  est  factum  is  tion. 

not  inconsistent  with  a  plea  of  payment  Denial  as  to  Handwriting.  —  In   Vir- 

or    release,   because    men    sometimes  ginia  the  affidavit  which  the  defendant 

adjust   demands    for  which   they  are  is  required  to  make  is  that  the  said  in- 

not  liable.     Per  Bliss,  J.,  in  Nelson  v.  strument  was  not  made    by  him   as 
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Taduioal  Aoearaey.  —  The  affidavit  should  not  be  subjected  to 
technical  rules  of  construction,  and  should  be  considered  sufficient 
if  it  seems  to  be  intended  in  good  faith  to  meet  the  objects  of 
the  case.* 

Knit  Vot  B«  STftilTe.  —  The  affidavit  should  not  be  evasive,  and  if 
it  studiously  avoids  stating  what  it  evidently  intends  the  court 

shall  believe  is  its  real  meaning,  it  will  not  be  sufficient.* 

By  Whom  Ailldayit  Xuit  Be  Hade.  —  As  a  general  rule,  the  affidavit 
must  be  made  by  the  defendant  himself,  not  by  an  agent  or  third 
person.' 

charged  in  the  declaration,  and  it  is  In  Pennsylvania  an  affidavit  of  de- 

not  sufficient  to   make  oath   that  the  fense  *'  that  the  note  on  which  this  suit 

name  subscribed  is  not  in  his  hand  is  brought  was  not  made  or  given  by 

writing,   for,  if  so,  a  party  who  had  him  and  that  he  Icnows  nothing  of  it" 

caused  the  instrument  to  be  signed  by  is  a  sufficient  denial.     Hogg  v.  Orgill, 

his  name  and  in  his  presence  by  a  third  34  Pa.  St.  544. 

person,  might  raise  an  entirely  imma-  1.  Haight  v,  Arnold,  48  Mich.  512; 

terial   question.     Archer  v.    Ward,    9  Anderson  v.   Walter,    34    Mich.    113; 

Gratt.  (Va,)    622.     Disapproving  Shep-  McCormack  v.  Bay  City,  23  Mich.  457. 

herd  v,  Frys,  3  Gratt.  (Va.)  422.  Clerical  Errors.  —  A  manifest  mistake 

ibi  Affidavit  of  Kerits,  filed  with  a  plea  in  the  affidavit,  in  respect  to  the  date 

of  non  assumpsit^  which  contains  noth-  at  which    the  defendant    signed    the 

ing  as  to  the  truth  of  the  plea,  and  paper,  which  is  a  clerical  error  of  the 

which  is  made  for  the  purpose  of  stay-  writer  of  the  affidavit,  may  be  amended, 

ing  the  right  of  the  plaintiff  to  take  Franklin  v.  Cox,  4  Rand.  (Va.)  448. 

judgment  by  default,  does  not  dispense  2.  Haight  v.  Arnold,  48  Mich.   512. 

with   the    necessity    of    verifying  the  See  also  Woods  v,  Watkins,  40  Pa.  St. 

plea,  where  the  defendant  intends  to  458. 

deny  the  execution  of  the  instrument.  Hea,  Not  Notioe  of  Defense,  Kiut  Be 

Hansen  v.  Hale,  44  111.  App.  474.  Sworn  to.  —  In    Illinois  an   unverified 

For  FormB  of  Affidavits,  see  Wren  v,  plea  of  fion  assumpsit   and    a    notice 

McLaren,  48  Mich.  197,  in  which  case  stating  that  on  the  trial  the  defendant 

will  be  found  the  substance  of  an  affi-  will  deny  the  execution  of  the  instru- 

davit  which  was  considered  sufficient;  ment  sued  on,  and  averring  that  such 

McRobert    v.    Crane,    49    Mich.    483,  instrument  was  not  made  or  executed 

where  will  be  found  an  affidavit  in  full  by  the  defendant,  accompanied  by  an 

which  was  considered  sufficient.  affidavit  setting  forth  such  facts,  are 

In  Stephens  v.  Anderson,  (Tex.  Civ.  insufficient,  as  it  is  not  the  notice  that 

App.  1896)  36  S.  W.  Rep.  1000,  the  de-  should  be  verified,  but  the  plea.     Bailey 

fendant  pleaded  non  est  faclum,  and  the  v.  Valley  Nat.  Bank,  127  111.  332,  21  111. 

Jural  wais  as  follows:  '*  Sworn  to  and  App.  642. 

subscribed  before  me  by  J.  P.  Ander-  Information  and  Belief.  —  An  affidavit 

son,  this  7th  day  of  December,  1894,"  that  the  plea  is  true  to  the  best  of  the 

with  the  official  seal  and  signature  of  a  affiant's  remembrance   has  been  held 

notary  attached  thereto.     It  was  held  sufficient.      Moore    v.  Morris,  26  Ga. 

that  this  was  a  sufficient  compliance  649.     But  see  Warman  v.  Akron  First 

with  the  statute.     Following  Kohn  v,  Nat.  Bank,  70  111.  App.   181.     See  also 

Washer,  69  Tex.  67.  article  Verification. 

In  Dorn  v.  Tyler,  64  111.  App.  no,  it  Allegation  of  Facts.  —  The  defendant 

was  held  that  an  affidavit  is  insufficient  need  not  state  in  his  affidavit  every  fact 

which  omits  to  state  that  the  plea  is  going  to  make  up  his  defense,  but  may 

true,  the  affidavit  which  was  considered  merely  indicate  his  defense,  or  make  a 

insufficient  in  that  case  being  as  foU  plain  denial.     McCormick  v.  Bay  City, 

lows:    "  Gay  Dorn  and  Charlotte   £.  23  Mich.  457;  Anderson  v.  Walter,  34 

Dorn,  being  duly  sworn,  on  oath  say  Mich.  113. 

that  they  are  not  jointly  liable  for  the  3.  Fowler  v.  Gate  City  Nat.  Bank,  88 

payment  of  the  note  sued  on  herein,  Ga.  29.     See  also   Warman   v.   Akron 

and  Charlotte  E.  Dorn  for  herself  says  First  Nat.  Bank,  70  111.  App.  181.     But 

fthe  did  not  execute  the  same.*'  see  McCoy  v,  Harrell,  40  Ala.  232,  in 
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k.  Demurrer  to  Plea  or  Answer.  —  A  plea  by  which  the 

defendant  attempts  to  deny  the  execution  of  the  instrument, 
which  is  insufficient  in  substance,  may  be  stricken  out  on 
demurrer;*  but  it  would  seem  that,  according  to  the  weight  of 
authority,  a  demurrer  does  not  reach  the  want  of  an  affidavit  to  a 
plea  of  the  general  issue,  or  to  a  general  denial,  as  such  plea  or 
answer  is  not  wholly  insufficient  because  it  is  not  sworn  to.* 

/.  Motion  to  Strike  Out.  —  Where  an  unsworn  plea  or 
answer  has  been  filed,  upon  the  defendant's  refusal  to  verify  it 
the  court  is,  according  to  some  authorities,  authorized  on  motion 
to  strike  it  from  the  record.^ 

m.  Amendments  —  (i)  In  Matters  of  Substance.  —  The  court 
has  power  to  allow  the  defendant  to  amend  his  plea  or  answer  by 

which  case  Judge,  J.,  said,  obiter,  that  McAlpin  v.  May,   i  Stew.  (Ala.)  520; 

the  affidavit  may  be  made  by  a  third  Tarver  v.  Nance,  5  Ala.  712. 

person  acquainted  with  the  facts.  Failure  to  Comply  with  Louiiiaiia  Stet- 

Informatioii  and  Belief.  —  An  affidavit  nte.  —  Code  Prac.  art.  324,  provides 
made  by  an  agent  that  he  verily  be-  that  the  defendant  shall  be  bound  in 
lieves  the  plea  to  be  true,  is  not  suffi-  his  answer  to  acknowledge  expressly, 
cient,  even  if  the  affidavit  can  be  made  or  to  deny,  his  signature;  but  it  has 
by  an  agent.  Warman  v.  Akron  First  been  held  that  although  a  general  de- 
Nat.  Bank,  70  III.  App.  181,  in  which  nial  amounts  to  a  confession  of  the  ex- 
case  it  was  strongly  intimated  that  an  ecution  of  the  instrument,  every  other 
agent  is  not  a  competent  person  to  legal  defense  is  open  under  it.  Hughes 
make  the  affidavit.  v.  Harrison,  8  Martin  N.  S.  (La.)  297; 

Affidavit  by  Heir.  —  In  Eborn  v.  Zim-  Miller  v.  Whitfield,   t6  La.   Ann.  10; 

pelman,  47  Tex.   503,  the  right  of  an  Stockton  v.  Truxton,  8  La.  224. 

heir  of  the  deceased  maker  of  an  in-  8.  Sorelle  v.  Elmes,  6  Ala.  706;  Mc- 

strument  to  verify  a  plea  of  non  est  Coy  v,  Harrell,  40  Ala.  232;  Myers  v. 

factum,  with   the   consent  of   the  ad-  Douglass,  99  Ky.  267;  Parker  t^.  Simp- 

ministrator,  was  recognized.     Cited ssid.  son,  i  Mo.  539;  Fowler  v.  Bender,  18 

followed  in  Solomon  v,  Huey,  i  Tex.  Ark.  262.     In  the  last  case  the  court 

Unrcp.  Cas.  265.  cited  Alexander  v,  Foster,  16  Ark.  660; 

1.  Wingate  v.  Atlanta  Nat.  Bank,  95  AlHs  v.  Bender,  14  Ark.  625;  Williams 
Ga.  i;  Alexander  v.  Foster,  16  Ark.  v,  Williams,  13  Ark.  421;  State  Bank 
660,  in  which  case  it  was  held  that  a  v.  Ward,  8  Ark.  506;  Little  Rock  v. 
plea  which  is  insufficient  in  substance  State  Bank,  8  Ark.  227;  Hardwick 
as  a  special  plea  of  non  est  factum,  may  v.  Campbell,  7  Ark.  118,  and  Wilson  v. 
be  stricken  out  on  demurrer.  Shannon,  6  Ark.  198. 

2.  Brooks  v.  Chilton,  6  Cal.  641 ;  The  General  Issne,  however,  according 
Longley  z/.  Norvall,  2  111.  389;  Wade  to  some  authorities,  although  accompa- 
V.  Musslcman,  14  Ind.  362;  Bates  nied  by  no  affidavit,  is  sufficient  to 
V,  Hunt,  I  Blackf.  (Ind.)  67;  Wolf  v,  enable  the  defendant  to  make  some 
Hagensick.  10.  Iowa  590;  Seachrist  z^.  defenses,  other  than  that  he  did  not  ez- 
Griffeth,  6  Iowa  390;  Lyon  v,  Bunn,  6  ecute  the  instrument  or  that  his  signa- 
lowa  48:  Snowden  v.  Mc Daniel,  7  Mo.  ture  is  not  genuine,  and  consequently 
3T3;  Parker  v.  Simpson,  i  Mo.  539,  in  it  should  not  be  stricken  out  for  the 
which  case  it  was  declared  that  the  want  of  an  affidavit,  or  as  sham  and 
plaintiff  should  either  treat  an  unsworn  frivolous.  Brooks  v.  Chilton,  6  Cal. 
plea  as  a  nullity,  and  take  judgment  641:  Bates  v,  Hinton,  4  Mo.  78.  See 
accordingly,  or  move  the  court  to  set  also  Payne  v.  Snell,  4  Mo.  238. 

aside  the  plea;  Shepherd  v,  Frys,  3  The  Order.  —  An  order  directing  the 
Gratt.  (Va.)  422;  McClintick  v,  John-  affidavit  to  be  stricken  out  is,  in  e£fect, 
ston,  I  McLean  (U.  S.)  414.  an  order  striking  out  the  plea.  Ham- 
In  Alabama,  unless  the  plea  is  verified,  ilton  v.  Conyers,  28  Ga.  276. 
it  is  demurrable.  McCoy  v.  Harrell,  Befasal  to  Permit  Answer  to  Be  Tiled. 
40  Ala.  232;  Bancroft  v.  Paine,  15  Ala.  —  The  court,  upon  having  its  attention 
834;  McWhorter  v,  Lewis,  4  Ala.  198;  called  to  the  fact  that  the  answer  is  no| 
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alleging  facts  which  will  make  it  more  definite  and  certain  or 
by  expunging  admissions  improvidently  made.  * 

(2)  By  Filing  Affidavit.  —  Where  the  defendant  has  failed  to  file 
the  affidavit  required  by  statute  denying  the  execution  of  the 
instrument,  at  any  time  before  judgment,  it  is  permissible  to  allow 
him  to  amend  by  filing  such  affidavit.* 

DisereUon  of  Court.  —  It  is  within  the  discretion  of  the  court  to  grant 
leave  to  amend  by  putting  in  an  affidavit  denying  the  execution 
of  the  instrument  according  to  its  view  of  the  real  merits  of  the 
application.*  The  court  has  ample  power  to  protect  the  opposite 
party  in  case  of  surprise  by  imposing  terms  so  as  to  prevent  injury 
being  done  by  allowing  the  affidavit  to  be  filed,*  and  the  court  » 

may  refuse  to  allow  the  affidavit  to  be  filed  where  the  defendant 
has  been  guilty  of  delay  or  negligence  for  which  no  sufficient 
excuse  is  given.* 

n.  Order  of  Proof — in  Oenorai.  —  Where  the  execution  of  the 
instrument  is  put  in  issue  after  there  has  been  sufficient  evidence 
addressed  to  the  court  to  entitle  the  instrument  to  be  read  in 
evidence,  the  court  should  not  allow  the  defendant  to  adduce 
counter  proof  before  the  instrument  is  read  to  the  jury,  and  thus 
assume  to  take  the  question  of  the  execution  of  the  instrument 

accompaniea  by  the  required  affidavit,  power  of  the  court  below,  and  ixiigh« 

may   refuse   to    allow  it  lo  be    filed,  have  been  granted  or  denied  upon  the 

Myers  v.  Douglass.  99  Ky.  267.  merits  in  the  exercise  of  that  power.*' 

1.  McVey  z>,  Ely,  5  Lea  (Tenn.)  438,  See  also  Truesdell  w.  Hunter,  28  111. 
in  which  case  the  defendant  in  a  suit  App.  292;  Foote  v.  Sprague,  13  Kan. 
in  equity  to  set  aside  a  fraudulent  con-  155;  Towie  v.  Dunham,  76  Mich.  251 ; 
\'eyance  and  collect  negotiable  instru-  Green  v.  Robinson,  3  How.  (Miss.)  105: 
ments  was  allowed  to  amend  his  Lewin  v.  Houston,  8  Tex.  94;  Wallis 
answer  by  setting  up  the  fact  that  the  v.  White,  58  Wis.  26. 

instrument  had  been  altered.     See  also  4.  Anderson  v,  Hance,  49  Mo.  159; 

Reynolds  v.  Roth,  61  Ark.  317;  Hepp  Wallis  v.  White,  58  Wis.  26. 

V,  Huefner,  61  Wis.  148.  5.  Foote  v.  Sprague,    13   Kan.    155; 

2.  Polhemus  v,  Ann  Arbor  Sav.  Towle  v.  Dunham,  76  Mich.  251;  Green 
Bank,  27  Mich.  44;  Anderson  7;.  Hance,  v.  Robinson,  3  How.  (Miss.)  105.  in 
49  Mo.  159,  in  which  case  the  defend-  which  case  leave  to  amend  after  the 
ant  failed  to  verify  the  answer  through  case  has  been  given  to  the  jury  was 
me're  inadvertence;  Wallis f.  White,  58  denied  because  of  the  defendant's  de- 
Wis.  26.  See  also  Ennor  v.  Hodson.  lay  in  making  the  application,  and  also 
28  III.  App.  445.  because  his  failure  to  file  an  affidavit 

In  Wisoontiii  the  statute  does  not  pro-  previously  was  due  wholly  to  the  igno- 

vide  that  the  affidavit  shall   be    filed  ranee  or  inattention  of  his  attorney; 

within  the  usual  time  for  pleading,  and  Lewin  v.  Houston,  8  Tex.  95. 
the  court  may  allow  it  to  be  filed  during        Failure  to  Withdraw  Affidavit  Previa 

the  trial.     Wallis  v.  White,  58  Wis.  26.  oiuly  Filed.  —  Where  the  defendant  files 

8.  In  Polhemus  v.  Ann  Arbor  Sav.  an  affidavit  denying  the  execution  of 

Bank.   27   Mich.   44,    the    court  said:  the  instrument,  and  on  the  trial,  by 

*'  The  rule  as  framed  was  intended  to  permission  of  the  court  and  with  the 

leave  a  discretionary  authority  to  be  consent  of  the  plaintiff,  makes  and  files 

exercised  as  the  justice  of  particular  another  affidavit,  and  there  is  no  wit h- 

cases  should    require,  so  that  parties  drawal  or  exclusion   of   the  first  affi- 

could  be  let  in  after   pleading,   upon  davit,  the  defendant  may  rely  upon  the 

good  cause.     The  motion,  then,    was  first  affidavit  if  it  is  sufficient  in  form, 

really  an  appeal  10  the  discretionary  McRobert  v.  Crane.  49  Mich.  483. 

14  Encyc.  PI.  &  Pr.  —40  636  Volume  XIV. 


^ 


Tl«a  NEGOTIABLE  INSTRUMENTS.  or  Annrtr. 

from  the  jury.* 

Introducing  Instmment  Before  Proof  of  Ezeention.  —  Where  the  execution 
of  the  instrument  is  denied  under  oath,  proof  of  its  execution  is 
necessary  before  putting  the  instrument  in  evidence,  but  the  order 
in  which  the  evidence  is  introduced  is  not  material,  and  the  court 
may  allow  the  instrument  to  be  introduced  in  evidence  before  its 
execution  has  been  proven,  in  order  to  enable  the  jury  to  apply 
the  evidence  as  to  its  execution.*  But  where  the  instrument  is 
prematurely  read  in  evidence,  its  admission  does  not  in  any  way 
affect  the  evidence  as  to  the  execution  of  the  instrument.* 

8.  Want  or. Failure  of  Consideration  —  a.  Availability  as  a 
Defense.  — want  of  consideration  is  a  good  defense  in  an  action  on 
a  negotiable  instrument  except  as  against  an  innocent  holder 
protected  by  the  law  merchant.* 

1.  Pate  V.  Aurora  First  Nat.  Bank,  mitted,  has  a  right  to  introduce  it  as 

63  Ind.  254,   citing  Vi^h^x  v,  Kean,  I  evidence  and  then  make  proof  as  to  the 

Watts  (Pa.)  278.     See  also  Morris  v,  delivery.    Kusler  v.  Crofoot,  78  Ind. 

Varner,  32  Ala.  499,  holding  that  where  597. 

a  plea  of  non  est  factum  4s  filed,  accom-  8.  Hunter  v.  Parsons,  22  Mich.  96. 

panied  by  an  affidavit  of  its  truth,  the  4.  Illinois,  —  Hardy    v.  Ross,  4  111. 

plaintiff  need  only  show  to  the  court  App.  501;  Knotts  v.  Preble,  50  111.  226; 

evidence  conducing  to  prove  the  issue,  Kirkpatrick  v.  Taylor,  43  111.  207. 

and  that  it  is  not  requisite  to  the  ad-  Indiana,  —  Moyer  v.  Brand,  102  Ind. 

mission  of  the  instrument  in  evidence  301;    Mooklar  v.    Lewis,    40    Ind.    i; 

that  9l prima  facif  case  as  to  the  genu-  Beaver   v.    Hartsville    University,   34 

ineness  of  the  defendant's  signature  Ind.  245. 

should  be  made  out.  Massachusetts,  —  Nash   v.    Lull,    102 

In  Indiana  it  has  been  declared  that  Mass.  60;  Kellogg  v.  Barton,  12  Allen 

as  the  plaintiff  has  the  burden  of  proof  (Mass.)  527;    Lester  v.  Palmer,  4  Allen 

he  is  entitled  to  go  to  the  jury  with  his  (Mass.)    145;     Dickinson    v.   Hall,    14 

evidence  in  chief  when  the  instrument  Pick.  (Mass.)  217. 

is  read  to  them,  and  close  the  case  with  Michigan.  —  Freeman  v.  Ellison,  37 

evidence  in  rebuttal,  or  he  may  rest  Mich.  459. 

when   the   instrument  is   read   to  the  Minnesota.  —  Lebanon  Sav.  Bank  v. 

jury,  and  reserve  his  right  to  be  farther  Penney,  44  Minn.  214. 

heard    in    rebuttal.     Pale    v,    Aurora  Mississippi.  —  Ohleyer  r .  Bernheim, 

First  Nat.   Bank,  63  Ind.  254, /^r  Nib-  67  Miss.  75. 

lack,  J.,  who  remarked  that  the  rule  Missouri.  —  Harwood   v.   Brown,  23 

had  not  been  well  defined  by  any  of  Mo.   App.   69;   Hartman   v.   Redman, 

the  authorities  which  had  fallen  under  21   Mo.   App.  124;   Beall  v.   January, 

his  observation.  62  Mo.  434;  Jolliffe  v.  Collins,  21  Mo. 

8.  Lothrop  V.  Roberts,  16  Colo.  250;  338. 

Kusler  f.  Crofoot,  78  Ind.  597;  Hunter  New  Hampshire.  —  Dunbar  v.  Mar- 

V.  Parsons,  22  Mich.  96.     See  also  Cat-  den,  13  N.  H.  311. 

lin    V.    Gilders,   3  Ala.   536;    Pate  v.  New    York.  —  Bookstaver  v.  Jayne, 

Aurora  First  Nat.  Bank,  63  Ind.  254.  60  N.  Y.  146. 

Contra.  —  In  Soaps  v.  Eichberg,  42  111.  Oklahoma.  —  Hagan     r.     Bigler.     5 

App.   375,  will  be  found  a  dictum  by  Okla.  575. 

Boggs,  J.,  to  the  effect  that  proof  of  the  Pennsylvania.  —  Chestnut    St.    Nat. 

execution  of  the  instrument  must  be  Bank  v.  Ellis,  161  Pa.  St.  241. 

made  before  reading  the  instrument  in  United  States.  —  Ryberg  v.  Snell,  2 

evidence.  Wash.  (U.  S.)  294. 

Proof  of  Delivery.  —  Where  the  de-  "Elementary  writers,  correctly  as 
fendant  puts  in  a  special  plea  of  non  est  we  believe,  represent  the  law  to  be  that 
factum^  admitting  the  signing  of  the  in  actions  between  the  immediate  par- 
instrument,  but  denying  its  delivery,  ties  to  a  bill  of  exchange  or  note,  as 
the  plaintiff,  having  possession  of  the  the  drawer  and  acceptor  of  the  bill,  the 
instrument  and  the  signature  being  ad-  payee  and  maker  of  the  note,  or  the 
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Total  fkllnro  of  Conddoratloa  is  a  complete  defense  in  like  manner  as 
an  original  and  total  absence  of  consideration.^ 

Partial  FaUnro.  —  At  common  law  a  partial  failure  of  considera- 
tion, where  the  amount  of  such  failure  was  liquidated  or  capable 
of  definite  ascertainment  by  calculation,  could  be  pleaded  as  a 
defense  pro  tanto.^  But  according  to  the  English  authorities 
followed  in  some  of  the  United  States,  if  the  amount  was 
unliquidated  or  uncertain  the  defendant  could  have  redress  only 
by  a  cross-action  against  the  plaintiff.'  In  the  absence  of  statu- 
tory changes  this  is  still  the  rule  in  some  of  the  states.^  In 
other  jupsdictions  a  doctrine  of  recoupment  was  developed 
whereby,  in  order  to  prevent  circuity  of  action,  the  defendant  was 
permitted  to  reduce  the  plaintiff's  recovery  in  part  or  defeat  it 
entirely  by  showing  fraud  or  breach  of  contract  by  the  plaintiff  in 
respect  of  the  consideration  of  the  instrument  sued  on,*  but  no 


iiidorsee  and  his  indorser  of  either 
instrameat,  the  consideration  of  the 
cause  of  action  may  b3  inquired  into, 
and  if  none  exist  the  action  must  fail.'' 
Niles  V.  Porter,  6  Blackf.  (Ind.)  44. 

1.  California.  —  Russ  Lumber,  etc., 
Co.  V.  Muscupiabe  Land,  etc.,  Co.« 
120  Cal.  521. 

Georgia.  —  Montgomery  v.  Hunt,  93    A.  K.  Marsh.  (Ky.)  602. 
Ga.  438;    Reviere  v.  Evans,  (Ga.  1897)        4.  See    Riddle   v.   Gage,   37   N.    H. 
29  S.  E.  Rep.  756.  519. 

Illinois,  —  Wineman    v.   Oberne,   40        5.  Arkansas, — Smith  v.  Capers,    13 
III.  App.  269.  Ark.  9;  Wheat  v.  Dotson,  12  Ark.  699; 

Indiana,  —  Reagan    v.    Burton,     67     Desha    v,     Robinson,     17     Ark.    244; 
Ind.  347.  Keller  v.  Vowell.  17  Ark.  445;    Rotan 

Kt:ntucky.  —  Griswold   v,    Taylor,    I     v.  Nichols,  22  Ark.  244. 


3  Canipb.  38:  Drew  v.  Towle,  27  N.  H. 
412;  Kiddle  V,  Gage,  37  N.  H.  519; 
Montgomery  v.  Tipton,  i  Mo.  446; 
Cheongwo  v,  Jones,  3  Wash.  (U.  S.) 
359;  Elminger  v.  Drew,  4  McLean  (U. 
S.)  388;  Scudder  v,  Andrews,  2  Mc- 
Lean (U.  5.)  464,  citing  many  English 
cases.     See  also  Coleman  t/.  Harper,  i 


V.    Lee,     3 


Mete.  (Ky.)  229. 

Afisiachusetts.  —  Knapp 
Pick.  (Mass.)  452. 

Mississippi.  —  Simmons  v.  Cutreer, 
12  Smed.  &  M.  (Miss.)  584. 

Missouri.  —  Harwood  v.  Brown.  23 
Mo.  App.  69;  Copeland  v.  Loan,  10 
M).  266. 

JVew  Hampshire,  —  Tillotson  v. 
Grapes,  4  N.  H.  444. 

Nc7v  York,  —  Sawyer  v.  Chambers, 
44  Harb.  (N.  Y.)  42;  Chase  v.  Senn,  (C. 
PI.)   13    N.    Y.    Supp.    266;    American 


California,  —  Russ  Lumber,  etc.,  Co. 
V,  Muscupiabe  Land,  etc.,  Co.,  120 
Cal.  521. 

Indiana,  —  Marsh  v.  Low,  55  Ind. 
271;  Brower  v.  Nellis,  6  Ind.  App.  323; 
Comparet  v,  Johnson,  6  Blackf.  (Ind.) 
59;  Doremus  v.  Bond,  8  Blackf.  (Ind.) 
368. 

Kansas.  —  French  v.  Gordon,  10 
Kan.  370. 

Massachusetts,  —  Stacy  v.  Kemp,  97 
Mass.  166;  Burnett  v.  Smith,  4  Gray 
(Mass.)  50:    Davis  v.  Elliott,   15  Gray 


Bailer  Co.  v.  Fouiham,  (Supreme  Ct.)    (Mass.)  90;  Harrington  v.  Stratton,  22 


50  N.  Y.  Supp.  351 

United  States.  —  Elminger  v.  Drew,  4 
McLean  (U.  S.)  38S;  Withers  v, 
Greene,  9  How.  (U.  S.)  213;  Scudder 
V.  AnJrews,  2  McLean  (U.  S.)  464. 

See  Am.  and  Eng,  Encyc.  of  Law 
(2ded  ).  title  Consideration,  vol.  6,  p.  789. 

2.  Drew  v.  Towle,  27  N.  H.  412; 
Riddle  V.  Gage,  37  N.  H.  519;  Elmin- 
ger V.  Drew,  4  McLean  (U.  S.)  388; 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
title  Consideration,  vol.  6,  p,  667. 

$.  Mogg ridge  v,  Jones,  14  East  486. 


Pick.  (Mass.)  510,  a  leading  case. 

Minnesota,  —  Torinus  v,  Buckham, 
29  Minn.  128. 

N'ebraska.  —  Lanning  v.  Bums,  36 
Neb.  236. 

New  Jersey.  —  Wyckoff  v.  Runyon, 
33  N.  J.  L.  107. 

Neiv  York.  —  Gillespie  v,  Torrance, 
25  N.  Y.  306;  Batterman  v.  Pierce,  3 
Hill  (N.  Y.)  171. 

Oklahoma.  —  Hagan  v,  Bigler,  5 
Okla.  575. 

Pennsylvania,  —  Hays    v,    Kingston, 


037 


Volume  XIV. 


Plea  NEGOTIABLE  INSTRUMENTS.  or  Amwer. 

judgment  could  be  rendered  in  favor  of  the  defendant  for  any 
excess  of  damages.*  Now,  in  most  of  the  states,  either  by 
specific  statutory  provision  *  or  by  virtue  of  general  statutes  of 
set-off  or  counterclaim,  merging  the  doctrine  of  recoupment, 
partial  failure  of  consideration  is  a  good  defense /r^  tanto,^  and 
under  proper  pleadings  a  defendant  may  have  judgment  in  his 
own  favor  for  damages  in  excess  of  the  plaintiff's  claim.* 

b.  Pleading  Want  of  Consideration  —  (i)  Necessity  of 

Specially  Pleading.  —  At  Common  Law  in  an  action  by  the  payee  of  a 
note  against  the  maker  *  or  guarantor,*  or  by  an  indorsee  against 
his  indorser,^  or  by  the  drawer  of  a  bill  of  exchange  against  the 
acceptor,*^  the  defendant  is  at  liberty  to  show  an  original  want  of 
consideration  under  the  general  issue  of  non  assumpsit.^  The 
common-law  rule  prevails  in  some  of  the  United  States  which 
have  not  adopted  the  code  system,*®  and  it  has  been  held  that  a 

23  W.  N.  C.  (Pa.)  277;    Louchheim  v.  v.   Lambert,  37  Ala.   57;    Simpson  v. 

Maguire,  186  Pa.  St.  311.  Moore,  6  Baxt.  (Tenn.)  371,  and  article 

Texas.  —  Cooper    v.    Singleton,    19  Set-off  and  Counterclaim. 

Tex.  260;  Brantley  v.  Thomas,  22  Tex.  4.  Herman    v.   Gray,    79    Wis.    182; 

270.  Springfield  Engine,  etc.,  Co.  v.   Ken- 

IVisconsin.  —  Smith     v.    Carter,     25  nedy,    7    Ind.    App.    502.       See    also 

Wis.  283.  Wheelock  v.  Berkeley,  138  111.  153. 

United  States.  —  Withers  v.  Greene,  6.  Jamison    v.   Buckner,   2    Blackf. 

9  Vio^,  {}J.  S.)  21%  overrulin£^  in  effect  (Ind.)  77;    Hankins  v.   Shoup,   2   Ind. 

Elminger  v.  Drew,  4  McLean  (U.  S.)  342;    Catlett   v.   M'Dowell,   4   Blackf. 

395.  (Ind.)  556;  Tucker  v.  Tipton,  4  Blackf. 

1.  Brower  v,  Nellis,  6  Ind.  App.  323.  Ind.)  529;    Ballou  v.  Wells,  12  Allen 

2.  Florida.  —  Rev.  Stat.  1892,  §  1072.  (Mass.)  486;    Meakim  v.  Anderson,  ii 
Illinois.  —  Starr  &  Curt.  Annot.  111.  Barb.  (N.  Y.)  215;    Payne  v.  Cutler,  13 

Stat.   1896,  c.  98,  §  13;    Broad  well   v.  Wend.   (N.    Y.)    605;     Limerick    Nat. 

Sanderson,    29   111.   App.   384;    Mason  Bank  v.  Adams,  (Vt.  1898)  40  Atl.  Rep. 

V.  Wait,  5  111.  127;   Gregory  v.  Scott,  166;    Clough  v.   Patrick,    37   Vt.   421; 

5  111.  392;  Ray  V.  Virgin,  12  111.  216;  State  University  v.  Baxter,  42  Vt.  99; 

Davis  V.  M'Vickers,  11  111.  327;  Marsh  Hatch  v.  Hyde,  14  Vt.  25;  Williams  v. 

V.    Bennett,   22    111.    313;    Morgan    v.  Hicks,  2  Vt.  36. 

Fallenstein,  27  111.  31;   Schuchmann  v.  6.  Klein  v.  Currier,  14  111.  237;  Hip- 

Knoebel,    27   111.  175;   Great   Western  pach  v.   Makeever,  64   111.   App.    126, 

Ins.  Co.  V.  Rees,  29  111.  272;  Oertel  v.  both  cases  holding  that  inasmuch  as 

Schroeder,  48  III.  133;  Jones  z'.  Buiium,  the  plaintiff  in   such  an  action   must 

50  111.  277;    Richards  v.  Betzer,  53  111.  aver  and  prove  a  consideration  a  plea 

466;    Walker  v.  Crawford,  56  111.  444;  of  no  consideration    amounts   to    the 

Leggat  V.  Sands  Ale  Brewing  Co.,  60  general   issue  and   is  obnoxious  to  a 

111.   158;    Gage  V.   Lewis,  68  111.  604;  special  demurrer. 

Mann  v.  Smyser,  76  111.  365;    Weaver  7.  Shanklin    v.    Cooper,    8    Blackf. 

V.    Fries,    85    111.   356;    Wadhams    v.  (Ind.)  41.     See  also  Davis  v.  Travis,  98 

Swan,  109  111.  46.  Mass.  222. 

Indiana. — Harner's  Annot.  Ind.  Stat.  8.  Colbath   v.  Jones,  28   Mich.  280; 

1896,  §  366;  Davis  V.  Jackson,  22  Ind.  Hardy  v.  Ross,  4  111.  App.  501. 

233;    Bowles  z'.  Newby,  2  Blackf.  (Ind.)  9.  See  generally  article  Contracts, 

364:    Davis    V.    Clements,    2    Blackf.  vol.  4,  p.  944. 

(Ind.)  3.  10.  In    Vermont.  —  The    statute  (Vt. 

Iowa.  — Code  1897,  §  3070.  Stat.  1894,  §  1150),  provides  that  in  ac- 

Texas.  —  Rev.  Stat.  1895,  §  314.  tions  of  assumpsit   if    the    defendant 

Vermont.  —  Vt.  Stat.  1894,  §  1 152.  pleads  the  general  issue  and  relies  on 

3.  See  Martin  v.  Wharton,  38  Ala.  **  special  matter  of  defense  "  or  **  mat- 
637;  Wood  V.  Fowler,  37  Ala.  55;  Gib-  ter  operating  to  extinguish  the  right  of 
son  V.  Marquis,  29  Ala.  668;  Kannady  action  which  once  existed"  he  shall 
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plea  in  bar  alleging  a  want  of  consideration  is  bad  on  demurrer 
as  amounting  to  the  general  issue.* 

In  the  Code  Btotee  want  of  consideration  must  be  specially  pleaded 
in  the  answer.* 

(2)  Sufficiency  of  Plea  or  Answer  —  General  Averment.  —  In  a  plea 
or  answer  setting  up  the  defense  of  want  of  consideration,  a  gen- 
eral averment  that  the  defendant  made  the  contract  without  any 
consideration   therefor  •  or  the  use  of  equivalent  language  *  is 

file  a  notice  in  writinf^  specifying  such  8.  Massey  v.  Robertson,  5  111.  App. 

matter  of  defense,  but  the  statute  does  476;  Sims  v.  Klein,  i  111.  303. 

not  apply  where  the  defense  is  want  of  Varlanee.  —  In  Davis  v.  Young,  3  T. 

consideration,   as    this  goes   to   show  B.  Mon.  (Ky.)  381.  it  was  held  without 

that  no  cause  of  action  ever  existed,  discussion  that  a  plea  of  no  considera- 

Limerick    Nat.   Bank  v.   Adams.   (Vt.  tion   was   not  sustained   by    evidence 

1898)  40  Atl.  Rep.  166.     See  also  State  that  there  was  a  consideration  fraud u- 

University  v.  Baxter,  42  Vt.  gg;  Clough  lently  represented  by  the  plaintiff  to  be 

».  Patrick,  37  Vt.  421.  good,  which  proved  to  be  of  no  value. 

In   Indiana  it   was  held   before   the  4.  Alabama.  —  Giles  v.   Williams.    3 

adoption  of  the  cq^ie  that  the  statute  Ala.  316;  Milligan  t/.  Pollard,  112  Ala. 

authorizing  a  special   plea  of  want  of  465;  Kolsky  v,  Enslen,  103  Ala.  97  [dis- 

consideration  was  cumulative  and  did  tinguishinsr  Phoenix  Ins.  Co.  v.  Moog. 

not  take  away  the  common-law  right  78  Ala.  284;    Carmelich   v.  Mims,  88 

to  prove  the  defense  under  the  general  Ala.  335;  Darby  v,  Berney  Nat.  Bank, 

issue.     Jamison  v.  Buckner,  2  Blackf.  97    Ala.   643;    McAfee   v.  Glen  Mary 

(Ind.)  77.     It  is  now  necessary  to  plead  Coal,  etc.,  Co.,  97  Ala.  709]. 

it  specially.     See  the  next  note.  Arkansas.  —  Taylor    v.    Purcell,    60 

In  Illinois  it  seems  that  the  statute  Ark.  606;  Catlin  v.  Home,  34  Ark.  169. 
expressly  authorizing  the  defendant  to  Illinois.  — Cassell  v.  Morrison,  8  111. 
plead  want  of  consideration  has  the  App.  175;  Massey  v.  Robertson,  5  111. 
effect  of  forbidding  proof  of  that  de-  App.  476,  the  plea  alleging  that  there 
fense  under  the  general  issue.  Shel-  was  not  *'  at  any  time  any  good  and 
don  V.  Lewis,  97  III.  640.  But  see  valuable  consideration  for  said  note;  " 
Hardy  7/.  Ross,  4  III.  App.  501,  where  Sheldon  v.  Lewis,  97  111.  640;  Honey- 
it  was  held  that  whatever  may  be  the  man  v.  Jarvis.  64  111.  366. 
effect  of  the  statute  in  that  behalf,  it  Indiana.  —  Fisher  z/.  Fisher,  113  Ind. 
refers  only  to  actions  on  instruments  474;  Moore  v.  Boyd,  95  Ind.  134;  Par- 
in  writing  other  than  bills  of  exchange,  ker  z/.  Morton,  39  Ind.  89;  Wheelock 
and  that  actions  on  the  latter  are  gov-  v.  Barney,  27  Ind.  462;  Starr  v.  Hunt, 
erned  by  the  common  law.  See  also  25  Ind.  313;  Billan  v.  Hercklebrath,  23 
Wineman  v.  Oberne,  40  111.  App.  260.  Ind.  72;    Barner  v.  Morehead.  22  Ind. 

1.  Potter  r/.  Stanley,  i  D.  Chip.  (Vt.)  354;  Honeywell  v.  Helm,  19  Ind.  321; 
243;  State  University  v,  Baxter,  42  Vt.  Webb  v.  Bowless,  15  Ind.  242;  Web- 
09;  Hatch  V.  Hyde,  14  Vt.  25.  Contra^  ster  v.  Parker,  7  Ind.  185:  Shanklin  v. 
Matlock  V.  Livingston,  9  Smed.  &  M.  Cooper,  8  Blackf.  (Ind.)  41;  Niles  v. 
(Miss.)  489.  Porter.  6  Blackf.  (Ind.)  44;    Kernodle 

2.  Sprague  v.  Sprague,  80  Hun  (N.  v.  Hunt,  4  Blackf.  (Ind.)  57;  Bush  v. 
Y.)  285:    Sharpless  v.  Giffen,  47  Neb.  Brown,  49  Ind.  573. 

148;    Frybarger  v.  Cockefair,   17    Ind.  Kansas.  —  See  Miller  ».  Brumbaugh, 

404,  which    was   an   action   by  an  in-  7  Kan.  343. 

dorsee  against  his    indorser,  and  the  Kentucky.  —  Coyle  v.  Fowler.  3  J.  J. 

court  held  that  inasmuch  as  evidence  Marsh.  (Ky.)  473;    Clay  v.  Johnson.  5 

of   want  of    consideration    would    not  Litt.  (Ky.)  177:    Coleman  v.  Harper,  i 

have   been    admissible   as    a    defense  A.  K.  Marsh.  (Ky.)  602. 

under  the  general  denial  on  file,  it  was  Minnesota.  —  Webb  v.   Michener,  32 

prejudicial  error  to  sustain  a  demurrer  Minn.  48. 

to  an  additional  special  answer  alleg-  Missouri.  —  Beall  r/.  January,  62  Mo. 

ing  want  of  consideration.     See   also  434. 

Johns  ;'.  Harrison.  20  Ind.  317:  Ritten-  Conetmotion  and  SoAdenoy  of  Varieni 

nouse  V.  Creveling,  (Supreme  Ct.)  14  Oeneral  ATennents.  —  In  a  suit  against 

N.  Y.  Supp.  85.  the  joint  makers  of  a  note,  an  answer 
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usually  deemed  sufficient,*  at  least  in  the  absence  of  a  motion  for 

by  one  defendant  that  "  as  to  him  it  that  if  the  instrument  sued  on  "  was 

was  executed  without  any  considera-  made  or  entered  into  without  a  good 

tion  whatever  "  shows  a  good  defense  and  valuable  consideration"   the  de- 

to  the  action  so  far  as  he  is  concerned,  fendant  may  plead  such  want  of  con- 

Moyer  z/.  Brand,  I02  Ind.  301.  sideralion.     In   Sheldon   7j.    Lewis,  97 

In  an  action  upon  a  joint  promissory  111.   640,  the   plea  alleeed   that   there 

note,  an  answer  by  one  of  the  defend-  was  no  good  or  valuable  consideration, 

ants  that  *'  he  executed  the  note  sued  It  was  held  that  if  the  use  of  the  dis- 

on  without  any  consideration  whatever  junctive  made  the  plea  defective  the 

to  him  moving,"  etc.,  was  held  bad  on  objection  could  be  taken  only  by  spe- 

demurrer,  as  there  might  have  been  a  cial  demurrer  and  was  not  reached  by 

sufficient  consideration  moving  to  some  a  general  demurrer, 
third  party  with  the  defendant's  con-        1.  See  the  cases  cited  in  the  preced- 

sent.     Wheeler  v.  Barr,  7   Ind.  App.  ing  note. 

381,  following  Anderson  v.  Meeker,  31  Oeneral  ATerment  Insufficient  in  Some 
Ind.  245,  where  an  answer  alleged  ttfttes.  —  Iowa.  —  In  Sac  County  7/. 
**  that  defendant  received  no  considera-  Hobbs,  72  Iowa  69,  the  court  held  the 
tion  for  said  note,  "  and  Bingham  v.  averment  that  the  note  was  executed 
Kimball,  33  Ind.  184,  where  the  answer  •*  without  any  consideration  "  to  be  a 
alleged  that  the  note  in  suit  **  was  mere  legal  conclu^'on  and  the  answer 
givenby  this  defendant  to  the  plaintiiT*s  was  struck  out  on  motion.  In  Simp- 
assignors  without  any  consideration  of  son  Centenary  College  v.  Bryan,  50 
any  kind  to  this  defendant,"  the  court  Iowa  293,  it  was  held  that  such  a  de- 
in  both  cases  holding  the  answer  in-  feet  in  the  answer  was  ground  for  a 
sufficient.  The  two  cases  last  cited  motion  to  make  more  specific  and  that 
were  distinguished  in  Moyer  v.  Brand,  objection  could  not  be  taken  by  de- 
102  Ind.  301,  for  the  answer  in  which  murrer.  That  a  general  averment  of 
case  see  supra  in  this  note.  A  plea  no  consideration  is  insufficient  see 
that  no  consideration  passed  from  the  Chambers  v.  Games.  2  Greene  (Iowa) 
plaintiff  to  the  defendant  was  also  held  320. 

bad  on  demurrer  in  Hook  r.  Hook,  3  J.         Mississippi.  —  In  Tittle  v  Bonner,  53 

J.  Marsh.  (Ky.)  iii.     Likewise  a  plea  Miss.  578,  it  was  held  that  a  plea  of 

that  *'  the  note  sued  on  was  executed  want  of  consideration  for  accepting  a 

without  any  good  or  valuable  consid-  bill  of  exchange  is  bad  on  demurrer  if 

eration  rendered  by  the  plaintiff  and  it  does  not  state  affirmatively  how  there 

received   by  defendants    or  either  of  was  no  consideration,   and   does    not 

them  "   in   Clay  v.   Johnson,    5    Litt.  negative  benefit  or  advantage  to  the 

(Ky.)  176,  holding  also  that  a  traverse  drawer  of  the  bill  at  whose  instance  it 

of  the  allegation  raised  an  immaterial  was  accepted.     The  court  said.     "  In 

issue.  Matlock   r.  Livingston,  q  Smed.  &  M. 

A  plea  by  a  surely  that  he  received  (Miss.)  489,  a  plea  *  that  the  said  note 

no  consideration  for  his  suretyship  but  was  executed  without  any  considera- 

failing    to    negative    a    consideration  tion  good  or  valuable  in  law  '  was  held 

moving     to     his     principal    is     bad.  good  on   general   demurrer,  and   this 

Brokaw  v.  Kelsey,  20  111.  304;    Darby  was  followed  without  comment  in  Tay. 

V.    Berney    Nat.    Bank,   97    Ala.   643.  lor  v.  McNairy,  42  Miss.  276.     Since 

But  an    allegation  that  he  signed  as  the  adoption  of  the  code  of  1857,  which 

surety  after  delivery  without  consid-  in   this   respect   was   followed  by   the 

eration  moving  to  himself  or  his  prin-  code  of    1871,   such   general   pleading 

cipal  sets  up  a  good  defense.     Hart-  *    ♦    *    is  not  admissible."     See  also 

man  7/.  Redman,  21  Mo.  App.  124.  Hanks  v.  Neal,  44  Miss.  2T2.     In  Ohle- 

A  plea  negativing  any  "  good  "  con-  yer  v.  Bernheim,  67  Miss.  75,  the  de- 
sideration,  or  alleging  that  there  was  fendant's  plea  stated  facts  which  were 
no  consideration  "  valid  in  law,"  does  held  sufficient  to  show  a  want  of  con- 
not  sufficiently  show  a  want  of  consid-  sideration  for  his  acceptance  of  the  bill 
eration.  Coyle  7/.  Fowler,  3  J.  J.  of  exchange  in  suit. 
Marsh.  (Ky.)  473.  Pennsylvania.  — A  general  averment 

Special  linnnrrer  for  Fonnal  Defect.  —  of  no  consideration  in  an  affidavit  of 

In  Illinois  the  statute,  (Starr  &  Curt,  defense  is  not  a  compliance  with  the 

Annot.  Stat.  1896,  c.  98,  §  13),  provides  rule  of  court  requiring  that  the  facts 
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a  more  speci6c  statement.^ 

ttfttiag  th«  ObtvafUaoM,  — «  But  it  is  not  unusual  or  improper  to 

state  the  circumstances  for  the  purpose  of  referring  the  alleged 
insufficiency  of  the  consideration  directly  to  the  judgment  of  the 
court.'  If,  however,  the  pleader  thus  sets  forth  the  circum- 
stances, the  sufficiency  of  the  pleading  must  rest  upon  the  facts 
alleged  therein  and  cannot  be  aided  by  the  addition  of  the  gen- 
eral averment,'   unless  the  facts  stated  are  consistent  with  the 

coQsUtutiag  a  defense  shaU  be  stated.  8.  Collins  v.  Townsend,  58  Cal.  608; 

Root  V,  Fox,   2   Pa.    Dist.    Rep.   3J9,  Honeywell  v.  Helm,  19  Ind.  321:  Ryle 

holding  that  the  averment  is  a  conclu-  v.  Harrington,  4  Abb.  Pr.  (N,  Y.  Su- 

sion  of  law.     Woods  v.   Watkins,  40  preme   Ct.)    421.      See    also    Long  v. 

Pa.  St.  458.     See  also  Hale  v.  Fenn,  3  Johnson,  15  Ind.  App.  498;  Dunning  v, 

W.  &  S.  (Pa.)  361.  Pond.  5  Minn.  296;  MazweU  v.  Camp. 

In  Eng laaA  under  the  new  pleading  bell,  8  Ohio  St.  265. 

rule?  of  Hilary  Term,  4  Wm.  IV.,  a  plea  lataAoiMit  ATsnnants.  —  In   McCor. 

of  no  consideration  was  Insufficient  on  mick  v.  Barry,  10  Neb.  207,  the  genera) 

special  demurrer;  it  wasnecessaiy  that  averment  was  accompanied  by  a  state- 

tbe  plea  should  state  affirmatively  the  ment  of  circumstances  which  showed 

cause  of  the   making  of  the  note  or  it    to    be    untrue.      llhe    court    said: 

drawing  of   the   bill,  as  for   instance,  "  Taking  the  whole  answer  together, 

that  it  was  made  for  accommodation,  we  think  a  good  and  sufficient  consid- 

Easton  V.  Pratchett.  6  C.  &  P.  736,  25  eration   for  the  notes  is  shown,   and 

E.  C.  L.  624:    Stoughton  v,  Kilmorey,  that  the  particular  averment  of  a  want 

2  C.  M.  &  R.  73;  Atkinson  v.  Davies,  thereof  must  be  taken  only  as  equiva- 

11  M.  &  W.  241.  lent  to  saying,  '  in  view  of  the  forego* 
1.  Miller  c.  Brumbaugh,  7  Kan.  343;  ing  facts  and  circumstances  it  follows 

Chamberlain   v»   Painesville,   etc.,   R.  that    the   defendant  has   received    no 

Co.,  15  Ohio  St.  225.  consideration  for  said  notes.'     It  is  no 

8.  Georgia. — O'Neal  v.  Phillips,  83  more  than  the  expression  of  an  opin* 

Ga.  556,  where  the  plea  showed  that  ion  upon  the  legal  effect  of  the  facts 

the  note  was  given  for  the  purchase  and  circumstances  which  are  particn- 

money  of  land  which  in  fact  belonged  lariy  set  forth."-     For  another   case 

to  the  defendant  and  not  to  the  plain*  where  upon  construction  of  the  entire 

tiff.     Hall  V.  Morrison,  92  Ga.  311.*  plea  it  was  held  that  the  general  aver- 

Jllinois.  —  Massey    v,    Robertson,    S  ment  was  nullified  by  the  facts  stated, 

111.  App.  477;  Honeyman  v,  Jarvis,  64  see  Stevens  v.  Gibson,  69  Vt.  143. 

111.  366;  Marsh  v,  Bennett,  22  111.  313.  In  Swope  v.  Fair,  18  Ind.  300,  the 

Indiana,  —  Maddy      v.     Sulphur  defendant's  answer    alleged   that  the 

Springs,  etc.,  Co.,  57  Ind.  148;  Hunter  note    "  was    obtained    from    him    by 

V,  McLaughlin,  43  Ind.  38;  Mooklar  v.  the  fraud,  covin,  misrepresentation  and 

Lewis,  40  Ind.  i;  Johnson  v,  McCabe,  deceit  of  said   plaintiff,  and   without 

37  Ind.  535;  Beaver  v,  HartsviUe  Uni-  any  good    or  valuable    consideration 

versity,  34  Ind.  245.  whatever."     Speaking  of  this  plea,  to 

Kansas,  —  Lovejoy     v.     Citizens'  which  a  demurrer  was  sustained,  the 

Bank,  23  Kan.  331.  court  said:     "  It  seems  to  admit  that 

Massachusetts,  -^  Kellogg  V,  Barton,  there  was  some  consideration,  but  the 

12  Allen  (Mass.)  597.  pleader  assumes  to  determine  that  it 
Texas,  —  McDonald  v.  Young,  (Tex.  was  not  a  valid  one,  for  what  reason 

Civ.  App.  1897)  41  S.  W.  Rep,  885.  we  are  not  informed.     It  is  too  uncer- 

United  States,  —  Herklots  v.  Chase,  tain  a  mode  of  pleading,  does  not  give 

32  Fed.  Rep.  433.  the  facts  upon  which  the  conclusion  is 

Good  but  Vot  Valnabls  ConsideratiOB. —  drawn,   that  the  consideration   is  in- 

A  plea  alleging  facts  which  show  that  valid.    Of  course  this  could  not  be  done 

natural  affection  was  the  sole  consid-  in  an  instance  where  it  is  expressly 

eration  of  the  note  is  good  when  the  stated   that  there   was   no    considera- 

facts  are  pleaded  as  a  want  of  consid-  tion."      See    also    McMurray   v,   Gif- 

e ration.     Kirkpatrick  v,  Taylor,  43  lU.  ford,     5   How.    Pr.    (N.   Y.   Supreme 

207.  Ct.)  14. 
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conclusion  or  so  inconsequential  as  to  constitute  surplusage.^ 

To  Bo  Separatoly  Fleodod,  —  Want  of  consideration  is  a  defense  dis- 
tinct from  that  of  total  or  partial  failure  of  consideration  and 
must  be  separately  pleaded.* 

c.  Pleading  Failure  of  Consideration  —  (i)  Necessity  of 
Specially  Pleading.  —  At  Comnum  Law  the  defense  of  total  failure  of 
consideration  is  admissible  under  the  general  issue,'  even  where 
the  failure  arises  out  of  the  fraud  of  the  plaintiff  "^  or  consists  of  a 
breach  of  express  or  implied  warranty,  which  defeats  the  entire 
consideration.*  Recoupment,  strictly  confining  the  term  to  mat- 
ter in  mitigation  and  reduction  of  damages,  could  be  proved 
under  the  general  issue,^  and  likewise,  it  seems,  failure  of  consid- 

1.  In  Sheldon  v,  Lewis,  97  111.  640,     ham,  i  Hill  L.  (S.  Car.)  370;  Farrow  v» 
the    plea    alleged  that  the  note  was    Mays,  i  Nott  &  M.  (S.  Car.)  312. 

"  got  and  obtained  of  the  said  defendant  Vermont,  —  Williams    v.    Hicks,    2 

without  any  good  or  valuable  consid-  Vt.  36. 

eration  whatever  bv  practicing  unlaw-  Thus  in  Perkins  v.  Brown,  (Mich, 
fully  and  feloniously  what  is  known  as  1897)  72  N.  W.  Rep.  1095,  the  defend- 
the  '  confidence  game  '  by  the  criminal  ant  pleaded,  the  general  issue  and  was 
laws  of  the  state  of  Illinois,  used  and  allowed  to  defeat  the  action  by  show- 
practiced  upon  him  by  said  plaintiff."  ing  that  the  notes  sued  on  were  exe- 
It  was  held  to  be  a  good  plea  of  want  cuted  in  consideration  df  fruit  trees 
of  consideration,  the  added  averments  sold  by  the  plaintiff  to  the  defendant, 
being  rejected  as  surplusage.  See  also  the  former  at  the  same  time  agreeing 
Parker  v,  Morton,  29  Ind.  89;  Starr  v,  to  set  out  the  trees  in  the  spring  and 
Hunt,  25  Ind.  313;  Sherman  v.  Elder,  care  for  them,  and  that  the  plaintiff 

12  Iowa  433.  had  failed  to  set  out  the  trees,  which, 

2.  Belden  v.  Church,  23  III.  App.  for  that  reason,  became  worthless. 
473;  Sims  V,  Klein,  i  111.  303.  See  4*  Simmons  v.  Cutreer,  12  Smed.  & 
also  McClintic  v.  Cory,  22  Ind.  170,  M.  (Miss.)  584,  holding,  however,  that 
holding  that  if  want  of  consideration  it  is  more  regular  to  plead  the  fraud 
and  failure  of  consideration  are  pleaded  specially,  or  give  notice  of  it  with  the 
in  separate  paragraphs  the  defendant  plea,  reople  v.  Niagara  C.  P.,  12 
should  not  be  compelled  to  elect  be-  Wend.  N.  Y.)  246;  Sill  v.  Rood,  15 
tween  them.  Johns.  (N.  Y.)  230.  where  it  was  held 

WaiTer  of  Befbot.  —  But  If  facts  set  that  the  defendant  might  show  as  a 

forth  in  the  plea  show  a  want  of  con-  complete  defense   under  the    general 

sideration  the  objection  that  they  are  issue  that  the  note  was  given  for  the 

pleaded  as  a  failure  of  consideration  price  of  a  chattel,   that  the  plaintiff 

should    be    specially    assigned    as    a  made  false  and  fraudulent  representa- 

ground  of  demurrer,  otherwise  the  de-  tions  with  respect  to  the  usefulness  of 

feet  will  be  disregarded.     Kirkpatrick  the  chattel,  and  that  the  same  was  in 

V.  Taylor,  43  111.  207.  fact  worth  nothing  and  totally  useless. 

8.  Illinois.  —  Wineman  v,  Obemc,  40  See  also  Shelton  v.  Garry,  i  McCord 

III.  App.  269.  L.  (S.  Car.)  470,  holding  that  the  de- 

Indiana,  —  Jamison    v,    Buckner,   2  fendant  may  prove  under  the  general 

Blackf.  (Ind.)  77;   Tucker  v.  Tipton,  4  issue  that  the  note   was  given   for  a 

Blackf.  (Ind.)  556,  note  2;    Catlett  v,  tract  of  land,  the  lines  and  boundaries 

M'Dowell,  4  Blackf.  (Ind.)  556;  Hank-  of  which  were  fraudulently  misrepre- 

ins  V,  Shoup,  2  Ind.  342;   Streeter  v,  sented  by  the  vendor. 

Henley,  i  Ind.  401.     See  also  Cohee  v.  5.  Talbert  v,  Cason,  i  Brev.  (S.  Car.) 

Cooper,  8  Blackf.  (Ind.)  115.  298. 

Ne  w  Ha mf  shire.  —  Tillotson  v.  6.  Crabtree  v.  Kile,  21  111.  184;  Wad- 
Grapes,  4  N.  H.  444.  hams  v.  Swan,  109  III.  46;  Underwood 

New  York,  —  Meakim  v,  Anderson,  v.  Wolf,  131  111.  437;  Hoerner  «>.  Giles, 

II  Barb.  (N.  Y.)  215;    Payne  v.  Cutler,  53  111.  App.  540;  Comparet  v.  Johnson, 

13  Wend.  (N.  Y.)  605.  6  Blackf.  (Ind.)  59;  Catlett  v,  M'Dow- 
South    CaroUna.  —  Hunter    v,    Gra-  ell,  4  Blackf.  (Ind.)  556.    See  also  Har- 
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eration  at  common  law  so  far  as  it  was  allowable  as  a  defense.^ 

Under  Btatutet  or  Godot.  —  Under  statutes  authorizing  the  defense 
of  failure  of  consideration  to  be  pleaded  *  and  in  code  pleading  ' 
the  defendant  in  an  action  on  a  negotiable  instrument  must  make 
proper  special  averment  in  his  answer  to  enable  him  to  prove  total 
or  partial  failure  of  consideration. 

PreoUion  in  Framing  PIoa  or  Answer.  —  Some  authorities  declare  that 
proof  of  partial  failure  of  consideration  is  not  available  under  a 
plea  or  answer  of  total  failure,*  or  of  no  consideration.*  Other 
cases  uphold  the  contrary  rule.* 

rington  ?/.  Stratton,  22   Pick.   (Mass.)  the  note  is  read  in  evidence  under  the 

510;  Wyckoff  v.  Runyon,33  N.  J.  L.  107.  common     counts    without    a    special 

But  it  was  held  in  Eldridge  v.  Mather,  count  or  copy  of  instrument  with  their 
2  N.  Y.  157,  that,  according  to  the  written  statement.  Morehouse  v.  Fow- 
common-Iaw  practice  in  Nezv  York^  the  Ier»  69  111.  App.  50. 
defense  was  not  admissible  under  kccoupnifnt  is  not  treated  strictly  as 
the  general  issue  unless  the  plea  was  a  failure  of  consideration  within  the 
accompanied  by  notice  of  the  defense,  meaning  of  the  rule  above  stated,  but 
Citing  Runyan  v.  Nichols,  11  Johns,  as  a  mere  reduction  of  damages.  It 
(N.  Y.)  547;  Beecker  v.  Vrooman,  13  is  usually  based  upon  a  breach  of  war- 
Johns.  (N.  Y.)  302;  Spalding  v.  Van-  ranty,  and  the  proof  is  admissible 
dercook,  2  Wend.  (N.  Y.)  431;  Burton  under  the  general  issue.  See ////«<?/> 
V,  Stewart,  3  Wend.  (N.  Y.)  236;  Reab  cases  cited  in  the  last  note  but  one. 
V,  McAlister,  8  Wend.  (N.  Y.)  109;  But  it  is  frequently  pleaded  specially 
Barber  v.  Rose,  5  Hill  (N.  Y.)  76.  See  in  bar  of  the  plaintiffs'  entire  cause  of 
als^  Payne  v.  Culler,  13  Wend.  (N.  Y.)  action.  Wadhams  v.  Swan,  109  111.  46. 
605;  People  V.  Niagara  C.  P.,  12  Wend.  In  Kasiaohiuetts,  recoupment  or  par- 
(N.  Y.)  246.  tial  failure  of  consideration    must  be 

1.  See  Riddle  v.  Gage,  37  N.  H.  519;  pleaded.  Hunting  v.  Downer,  151  Mass. 

Eldridj^e  v.  Mather,  2  N.  Y.  159.  278;  Jackmanr.  Doland,  116  Mass.  551; 

8.  Under  the  Illinois  Statute  allowing  Hodgkins  v.  Moulton,  100  Mass.  309. 

totil  or  partial  failure  of  consideration  3.  Sac  County  v.  Hobbs,  72  Iowa  69; 

to  be  pleaded,  neither  total  nor  partial  Dubois   v.    Hcrmancc,    56  N.  Y.   673; 

failure  is  admissible  under  the  general  Copeland  v.  Loan,  10  Mo.  266;  Moore 

issue,    to  a   declaration   containing    a  v.  Alston,  (Tex.   App.  1891)  17  S.   W. 

special  count  on  a  note  or  bill.     Dick-  Rep.  11 17;  Gregory  v.  Hart,  7  Wis.  532. 

inson   v.  Citizens'   Nat.   Bank,  70  III.  4.  Chicago  Trust,  etc.,  Bank  v.  Land- 

App.  405;  Lake  Superior  Mineral  Land  field,  73  HI.  App.  173;  Day  v.  Milligan, 

Development  Co.  v.  Clapp,  50  III.  App.  72  III.  App.  324;  Belden  v.  Church,  23 

301;    Teuber  v.   Schumacher,   44   111.  111.  App.  474;    Bailey  v.  Valley  Nat. 

App.  578;  Wilson  V.  King,  83  III.  232;  Bank.  21    III.  App.  642;    Wadhams  v. 

Rose  V.  Mortimer,  17  III.  475;  Keith  v.  Swan,  109  111.  46;  Burnap  v.  Cook,  32 

Mafit,  38  III.  303:  Leggat  v.  Sands  Ale  III.  168;  Swain  v.  Cawood,  3  HI.  505. 

Brewing  Co.,  60  111.  158;    Sheldon  v.  5.  Wadhams   v»   Swan,   109  111.    46; 

Lewis,  97  111.  644:  Schroer  v.  Wesscll.  Whitacre  v.  Culver,  9  Minn.  295.     See 

89  III.  114;    Anderson  v.  Jacobson,  66  also  Kilgore  v.  Powers,  5  Blackf.  (Ind.) 

III.    522;    Johnson   v.   Wilson,    54   III.  22,  holding  that  where  the  plea  set  up 

419,    Swain    v.    Cawood,    3    111.    505;  the  defense  of  no  consideration  and  the 

Stacker  v.  Hewitt,  2   III.  207.     Nor  is  replication   alleged  a   consideration   a 

either   of    those    defenses    admissible  rejoinder  showing  a  partial  failure  of 

under  the  general  issue  where  the  dec-  consideration  was  a  departure, 

laration    contains    only    the  common  6.  Sinex  v.  Toledo,  etc.,  R.  Co.,  27 

counts,  and  the  plaintiff  files  a  copy  of  Ind.  365;    Billan  z.   Hercklebrath,  23 

the  instrument  therewith  and  a  written  Ind.  71;    Landry   v.  Durham,  21   Ind. 

statement  that  no  other  evidence  than  232;  Wynn  v.  Hiday,  2  Blackf.  (Ind.) 

the  instrument  of  which  a  copv  is  filed  123.     In  Morgan  v.  Printup,  72  Ga.  68. 

will  be  offered  on  the  trial.     Wilson  v.  the  court  said:    '*  Under  a  plea  of  total 

King,    83   111.   232.     Otherwise    where  failure  of  consideration,   a  defendant 
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(2)  Sufficiency  of  Plea  or  Answer  —  (a)  InCtoMral  —  AMts  to  Bo 
Purtioiilariy  Stotod.  —  A  general  averment  of  total  or  partial  failure 
of  consideration  is  insufficient ;  the  facts  constituting  the  failure 
should  be  stated.*  But  a  general  averment  may  avail  to  prevent 
the  plaintiff  from  taking  judgment  on  the  pleadings,'  or  be  suffi- 
cient to  withstand  a  general  demurrer,*  or  a  motion  to  strike  out 
as  frivolous ;  *  and  the  better  opinion  seems  to  bp  that  an  objec- 
tion for  generality  is  waived  by  joining  issue  on  the  plea.*  In 
order  to  avoid  a  possible  ambiguity  it  is  advisable  to  make 
a  distinct  averment  that  the  consideration  which   is  alleged  to 

would  be  entitled  to  an  abatement  of  the  v.  Baxter,  13  Ind.  151:   Applegate  v, 

sum   as^reed   to  be  paid,  if  the  proof  Crawford,  2  Ind.  579;  Garrett  v,  Heas- 

should  show   that  there  had  been    a  ton,  5  Blackf.  (Ind.)  349. 

partial  failure  of  consideration  and  its  Iowa,  —  Chambers      v.     Games,     2 

extent.     This  plea  of  total  failure  of  Greene  (Iowa)  320.     See  also  Donahue 

consideration  includes  partial  failure,  v.  Prosser,  10  Iowa  276. 

Omne  majus  contintt  in  se  minus y     To  Kentucky,  —  Gains    v.    Park,    3     B. 

the  same  efifect  see  Rotan  v,  Nichols,  Mon.  (Ky.)  224;   Coyle  v.  Fowler,  3  J. 

22  Ark.  244.  J.  Marsh.  (Ky.)  473;   Coleman  v,  Har- 
1.   Alabama,  —  Carmelich   v,   Mims,  per,  i  A.  K.  Marsh.  (Ky.)  602. 

88  Ala.  335.  Louisiana,  —  Langs tafi    v.    Lees,   ii 

Delaware, — Flagg  v.  Taylor,  8  Houst.  La.  Ann.  271. 

(Del.)  165,  by  force  of  Rev.  Code  Del.,  Mississippi,  —  Sturdivant    v.    Mem- 

c.  106,  §  4.  phis  Nat.  Bank,  60  Fed.  Rep.  730,  on 

District    of   Columbia,  —  Durant    v,  error    to    the    United    States    Circuit 

Murdock.   3  App.    Cas.   (D.   C.)  114,  Court  for  the  Northern  District  of  Mis- 

by  force  of  Rule  73  of  the  Supreme  sissippi. 

Court.  Texas,  —  Fortson     v.    Caldwell,     17 

Florida.  —  McCallum  v,  Driggs,   35  Tex.  627. 

Fla.  277.  Wisconsin,  —  Gregory    v.    Hart,    7 

Illinois.  —  Sheldon  v.  Lewis,  97  111.  Wis.  532. 

640,  where  the  court  said:    "  In  a  plea  In  Form  of  ConnterdaiiiL,  —  Proof  of  a 

of  failure  of  consideration  it  is  neces-  failure  of  consideration  should  not  be 

sary  to  set  up  what  the  consideration  rejected  though  the  facts  constituting 

was,  and  then  aver  wherein  the  consid-  the  defense  are  alleged  as  a  counter- 

eration  has  failed;*'   Hough   v.  Gage,  claim.    Gleason  v,  Moen,  2  Duer  (N. 

74  111.  258,  where  the  court  said  that  in  Y.)  639.     See  also  Springer  v.  Dwyer, 

a  plea  of  total  failure  of  consideration  50  N.  Y.  19. 

*' all  the  elements  entering  into  the  Varianoe.  —  A  plea  setting  up  a  con- 
consideration  must  be  set  forth,  and  a  sideration  and  alleging  its  failure  can- 
failure  of  each  and  every  part  of  it  dis-  not  be  sustained  by  proof  of  failure  of 
tinctly  averred;"  Honey  man  v.  Jar-  another  and  dijfferent  consideration, 
vis,  64  111.  366;  Smith  v.  Doty,  24  111.  Lemmon  v.  Hanley,  28  Tex.  219. 
164;  Parks  V.  Holmes,  22  III.  522;  2.  Reddick  v.  Mickler,  23  Fla.  335. 
Baldwin  v.  Banks,  20  III.  48;  Christo-  8.  See  Ray  v.  Woolfolk,  i  Smed.  & 
pher  V,  Cheney,  64  III.  26;    Vanland-  M.  (Miss.)  523. 

ingham  v,  Ryan,  17  III.  25;  Kinney  v,  4.  In  Churchill  v.  Witbeck,  24  Abb. 

Turner,   15   III.   182;    Furness  v,  Wil-  N.  Cas.  (N.  Y.  Supreme  Ci.)  I22,  the 

Hams,    II  III.  229;    Evans  v.   Greene  court  said  that  '*  failure  of  considera- 

County,  6  III.  654;  Wann  v.  M'Goon,  3  tion  is  a  fact  and  not  altogether  a  con- 

II!.  74;  Sims  V.  Klein,  i  III.  302;  Brad-  elusion  to  be  drawn  from  facts,'*  and 

shaw  V.  Newman,  i  III.  133;    Poole  v,  a  motion  to  strike  out  as  frivolous  an 

Vanlandingham,   i  111.   47;    Cornelius  answer  alleging  generally  that  there 

V.   Vanorsdall,   i   111.    23;    Taylor    v,  was  an  entire  failure  of  consideration 

Sprinkle,  i  III.  17;   Massey  v.  Robert-  was  denied.     The  court  further  said 

son,  5  III.  App.  476.  that  it  was  "  not  at  all  clear  that  the 

Indiana,  —  Billan    v.    Hercklebrath,  answer    would    be    bad    on    demur- 

23  Ind.   71;    Moore  v.  Boyd,  95  Ind.  rer." 

134;  Swope  V,  Fair,  18  Ind.  300;  Smith        6.  McCallum  v,  Driggs,  35  Fla.  284. 
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have  (ailed  was  the  sole  consideration  for  the  defendant's  con* 
tract,*  If  the  facts  alleged  do  not  show  an  entire  or  partial  fail- 
ure, a  general  averment  of  failure  in  the  conclusion  will  not  help 
the  pleading.* 

VonpcrfoniiAnoe  of  Zxpraif  or  Impliod  Contraot. — Where  the  alleged  failure 
consists  in  the  nonperformance  of  plaintiffs  reciprocal  promise  or 
duty  the  allegation  and  breach  thereof  must  be  distinctly  alleged,* 

See  also  the  opinion  of  the  court  in  also  Thomas  v.  Page,  6  Blackf.  (Ind.) 

Morehouse  v.  Fowler.  69  111.  App,  50.  78. 

1.  See  Garriott  v.  Abbott,  28  Ind.  9;  ICentucfy.  —  Castles  v.  Woodhouse, 
Taylor  v.  Purcell,  60  Ark.  606;  Gains  i  Code  Kep.  (N.  Y.  Super.  Ct.)  71; 
V.  Park,  3  B.  Mon.  (Ky.)  223,  and  the  Childers  v.  Smith,  10  B.  Mon.  (Ky.) 
precedent  in  Withers  v,  Greene,  9  How.  236. 

(U.  S.)  213.  Massachusetts,  —  See     Jackman    v. 

Thus,  in  Garriott  v.  Abbott,  28  Ind.  Doland,  116  Mass.  550. 

9,  where  the  defendant  was  sued  upon  Pennsylvania.  —  See  Woods  v.  Van- 

a  promissory  note,  the  answer  alleged  kirk,  17  Pa.  Co.  Ct.  Rep.  158. 

that  the   note   was   executed    by    the  Texas,  —  Luckie    v.   McGlasson,   22 

maker,  pending  bastardy  proceedings  Tex.  282. 

against  him,  that  it  was  made  under  Illiutratlonf.  —  Thus,  in  Welborn  v, 
an  express  agreement  by  the  plaintiff  Norwood.  I  Tex.  Civ.  App.  614,  the 
that  she  would  enter  of  record  that  plea  charged  a  failure  of  consideration 
suitable  provision  had  been  made  to  m  that  the  note  sued  on  was  executed 
her  satisfaction  for  the  support  acd  in  consideration  of  the  plaintiff's  prom- 
maintenance  of  the  bastard  child,  and  ise  to  deliver  to  the  defendant  certain 
that  she  had  wholly  neglected  and  re-  other  notes,  and  the  plaintiff  had  failed 
fused  to  make  such  entry,  whereby  the  and  refused  to  comply  with  his  prom- 
consideration  of  the  note  had  wholly  ise.  A  special  demurrer  was  sustained 
failed.  The  statute  provided  that  such  because  the  plea  nowhere  specified  that 
entry  should  bar  further  proceeding  in  the  plaintiff  undertook  to  surrender  the 
the  cause.  The  court  held  the  aver-  notes  at  any  particular  time,  nor  that 
ments  bad  on  demurrer  for  the  reason  the  time  of  performance  was  of  the 
that,  taken  with  other  paragraphs  in  the  essence  of  the  agreement, 
answer,  it  did  not  clearly  appear  that  In  Maness  v.  Henry,  96  Ala.  454, 
the  promise  of  the  plaintiff  was  the  sole  the  defendant  pleaded  as  a  partial  faiU 
consideration  for  the  note.  ure  of  consideration  that  *'  the  cotton 

2.  Billan  v.  Hercklebrath,  23  Ind.  press  for  which  this  note  was  partly 
71.  given  was  never  delivered  to  the  de- 

8.  Alabama.  —  Carmelich    v,   Mims,  fendant  by  plaintiff,  or  any  one  else, 

88  Ala.  335.  though  defendant  has  always  held  him- 

Arkansas. — Scott    v.     Cantrell,    26  self  in  readiness  to  accept  the  same  if 

Ark.  226;  Farish  z/.  Jones,  23  Ark.  323;  delivered."     The  plea  was  held  insuffi. 

Pike  V.  Fraser,  17  Ark.  597.     See  also  cient  in  failing  to  show  that  the  plain- 

Desha  v.  Robinson,  17  Ark.  228;  Rotan  tiff  had  undertaken  to  deliver  the  press, 

V,  Nichols,  22  Ark.  244.  or  that  it  had  been  sold  by  him  to  the 

Delaware,  —  Flagg     v,     Taylor,     8  defendant. 

Houst.  (Del.)  165.  In  Parks  v.  Holmes,  22  111.  522,  the 

District   of    Columbia.  —  Durant    v.  answer  held    insufficient  alleged   that 

Murdock,  3  App.  Cas.  (D.  C.)  114.  certain  work  which  the  plaintiff  con- 

Illinois,  —  Morehouse  v.   Fowler.  69  tracted  to  perform   was    executed   in 

111.  App.  50;  McNeal  v.  Calkins,  50  111.  such  an  unskilful  and  unworkmanlike 

App.  17;  Parks  v.  Holmes,  22  III.  522-  manner  as   to  be   useless  and   of  no 

Hancock  v.  Hodgson,  4  111.  329;  Wagy  value  to  the  defendant,  without  show- 

V.   Lane,   4   111.  237;   Mern weather  v.  ing  particularly  wherein  the  work  was 

Gregory,  3  111.  50.  imperfect. 

Indiana,  —  Thompson    v,    Voss,    16  In  McDonald  v.  Pincus,  13  Mont.  83, 

Ind.  297;  Smith  v,  Baxter,  13  Ind.  151;  the  answer  contained  a  vague  allusion 

Wilkins  v.  Jcbsup,  8  Ind.  262;  Cox  v.  to  some  agreement  for  labor,   alleged 

Hazard,    7    Blackf.    (Ind.)  408;    Cox  to  have  constituted  the  consideration 

V,  Wells,    7   Blackf.   (Ind.)  410.      See  for  the  note  in  question,  and  without 
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showing  with  certainty  that  the  defendant  has  suffered  damage  * 

stating   the   terms  of    the   agreement  more  specific  and  cannot  be  reached  by 

alluded  to,  or  even  the  conditions  or  demurrer.     See    article    Definiteness 

effect  thereof,  it  was  alleged  that  the  and  Certainty  in  Pleadings,  vol.  6,  p. 

plaintiff  failed  to  perform  *'  said  agree-  246;  Bushey  v,  Reynolds,  31  Ark.  657, 

ment."     It  was  held  that  on  motion  of  where  the  defendant,  who  was  sued  as 

the  plaintiff  he  was  entitled  to  judg-  surety  on  a  note,   answered   that  the 

ment  on  the   pleadings.     To  the  same  sole  consideration  was  an  agreement 

effect,  see  Cairo,  etc.,  R.  Co.  v.  Dodge,  by  the  plaintiffs  to  advance  the  sum  of 

72  III.  253;    Winstandley   v.  Rariden,  two  thousand  dollars  to  the  principal, 

no  Ind.  140.  and  that  the  plaintiffs  had  not  advanced 

In  Parish  v,  Jones,  23  Ark.  323,  the  '*  said  sum  of  two  thousand  dollars  as 

plea  alleged  in  substance  that  the  note  they  had  agreed  to  do,"  etc.     It  was 

sued  on  was  given  for  a  tract  of  land  sold  objected  on  general  demurrer  that  there 

by  the  plaintiff  to  the  defendant  with  a  was  no  direct  allegation  of  a  contract 

bond  for  a  fee  simple  title  deed;  that  to  advance  the  money,  nor  any  aver- 

the  deed  was  to  be  made  and  delivered  ment   excluding   the    conclusion    that 

upon    the    payment  of    the    purchase  part  of  the  sum  was  advanced.     The 

money;  but  that  no  deed  had  been  ten-  court  held   that  the  objection  was  not 

dered  before  suit,  etc.     The  plea  was  available  on  demurrer, 

held  insufficient  on  demurrer  because,  Broad  Ayerment  Snatained  Agaixut  Gen- 

as  the  court  said,  "  the  plea  fails  to  end  Demurrer.  —  In  Ray  v.  Woolfolk,  i 

show  that  the  bond  contained  mutual  Smed.    &    M.    (Miss.)    523,    the    plea 

and  dependent  covenants,  or,  in  other  alleged  "  that  the  note  was  given  for  a 

words,  that  the  plaintiff  was  bound  by  certain  lot,  and  that  the  consideration 

the   terms   of   the   contract  of  sale  to  had  wholly  failed  for  want  of  title  in 

make  or  tender  to  defendant  a  deed  for  the  vendor.*'      On  general    demurrer 

the  land  before  suit  for  the  purchase  the    court  said:    *'  There  is  no  doubt 

money."  that  the  special  plea  is  very  informal, 

For  Sufficient  Averments  of  breach  of  and  would  be  necessarily  decided  to  be 

a  contract  to  lay  a  pavement  and  keep  bad,   if  the  defects  had  been  pointed 

the  same  in  repair,  whereby  the  defend-  out  by  the  demurrer.     It  does  not  dis- 

nnts  "  have  been  compelled  to  pay  out  close  enough  to  enable  the  court  to  de- 

*    *     *    a  large  sum  of  money  to  re-  termine  whether  the  consideration  has 

pair  the  same,  and  place  it  in  proper  failed  or  not.     It  states  no  warranty  of 

order  and    condition,    a   much   larger  title,  and,  for  aught  that  appears,  the 

sum  "  than  that  sued  for,  see  Louch-  purchaser  might  have  agreed   to  run 

heim  v.  Maguire,  186  Pa.  St.  311.     For  the   risk  of   the  title.     It  is  therefore 

other  averments  of  failure  of  considera-  defective.      Yet,  as    the    demurrer   is 

tion  based  on  breach  of  contract  other  equally    general    and    indefinite,   and 

than  warranty  and  held  sufficient,  see  does  not  point  to  any  imperfection  in 

Smith  V.  Capers,  13  Ark.  9;  Atlanta  City  the  plea,   we  think  it  ought   to  have 

St.  R.  Co.  V.  American  Car  Co.,  (Ga.  been  overruled." 

i8gS)29  S.  E.  Rep.  925;  Hill  z/.  Enders,  1.  Taylor  v.    Purcell,   60  Ark.  606; 

19  111.  163;  Gregory  v.  Scott,  5  111.  392;  Witmer  Bros.  Co.  v.  Weid,  roS  Cal.  569; 

Gorham  V.  Reeves,  1  Ind.  421,  Reagan  Brevoort  v.  Hughes,  10  Colo.  App.  379; 

V.   Burton,  67  Ind.   347;  Morehead  v.  Jones  v.  Streeter,  8  Fla    83;  Moore  v, 

Murray,  31   Ind.  418,  Miller  r.  Gibbs,  Prussing.  165  III.  319;  Patterson  z/.  Lord, 

29  Ind.  228;  Burton  v.  Johnson,  2  Ind.  47  Ind.  203:  Harrison  v.  Bryant,  5  Ind. 

339;  Bowles  V.  Newby,  2  Blackf.  (Ind.)  160.  McCormick  v.  Barry,  10  Neb.  207: 

364;     Davis    V.    Clemenis,    2   Blackf.  Castles  v.  Woodhouse,  i  Code  Rep.  (N. 

(Ind.)  3;  Newcom  v.  Dubois.  95  Iowa  Y.  Super.  Ct.)  71;    Davis  v.   Gray,   17 

194:    Burns   v.   Jordan    43  Minn.    25;  Ohio  St.    330;  Barnard   v.  Robertson, 

Chase  v,  Senn,  (C.  PI.)  13  N.  Y.  Supp.  (Tex.   Civ.  App.    1895)  29  S.  W.  Rep. 

266;  Lindon  v.   Beach,  6  Hun  (N.  Y.)  697.      See   also   Herman   7/.    Gray.    79 

200:  Reznor  2/.  Supplee.  81  Pa.  St.  180.  Wis.  182,  Cairo,  etc.,  R.  Co.  v.  Delap, 

As  to  averments  of  breach  of  warranty,  7  III.  App.  60. 

see  infra,  p.  Thus,  in  Davis  v.  Gray,  17  Ohio  St. 

Here  Indeflniteness  in  the  answer  is  a  330,  the  answer  alleged  that  the  de- 
defect  which  in  code  pleading  must  fendant  gave  the  note  in  suit  for  cer- 
usually  be  taken  by  motion  to  make  tain  patent  fees  upon  the  agreement  of 
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directly  resulting  from  the  alleged  breach.* 

Trune  of  Plea  or  Aniwer  —  A  plea  or  answer  of  failure  of  part  of 
the  consideration  should  not  be  framed  as  a  bar  to  the  whole 
cause  of  action,  but  only  to  such  part.* 

(b)  Breach  of  Warranty.  —  A  plea  or  answer  of  total  or  partial  fail- 
ure of  consideration  by  reason  of  a  breach  of  warranty  of  property 
purchased  by  the  defendant  should  state  the  terms  of  the  contract 
in  proper  form,*  specifically  alleging  a  breach  thereof  *  to  the 
damage  of  the  defendant.* 

If  the  defendant  has  an  election  to  rescind  the  contract  on 
account  of  a  breach  of  warranty,  he  cannot  have  the  benefit  of  a. 
rescission  so  as  to  defeat  the  action  in  toto  without  alleging 
a  return   of  the  consideration  received  or  an  offer  to  return  it,* 

the  plaintiff,  the  payee,  to  procure  re-  limited  warranty  and  a  breach  thereof, 

leases  from  parties  whose  patents  were  Logan  v.  Holland,  25  Tex.  398. 

infringed   or  alleged   to  be  infringed,  4.  Copeland   v.   Loan,    10   Mo.    266; 

that  the  defendant  was  threatened  with  Walter  A.  Wood  Mowing,  etc.,  Mach. 

suit  by  parties  alleging  infringement,  Co.  v.  Irons,  10  Ind.  App.  454;  Brower 

and  that  the  plaintiff  refused  to  procure  v.  Nellis,  6  Ind.  App.  323;    Lafayette 

releases   from    those   parties.      A    de-  Agricultural  Works  v.  Phillips,  47  Ind. 

murrer  was   sustained   because   there  259.     See  also  Springfield  Engine,  etc., 

was  "  no  allegation  of  suit,  cost,  loss,  Co.   v.    Kennedy,    7    Ind.    App.    502; 

or  damage  against  or  to  "  the  defend-  Willcins  v.  Jessup,  8  Ind.  262;  Hall  v, 

ant.  Marks,  56  111.  125;  Furness  v.  Williams, 

In  Numbers  v.  Bowser,  29  Ind.  491,  11  111.  229. 
the  answer  was  held  insufficient  be-  As  to  the  sufficiency  of  averments 
cause  it  did  not  show  that  the  defend-  of  breach  of  warranty,  see  generally 
ant  had  suffered  any  damage  by  reason  article  Warranty. 
of  alleged  delay  in  the  delivery  of  An  ApproTed  Preoedent  of  an  answer 
goods  for  the  price  of  which  the  note  alleging  breach  of  warranty  of  ma- 
in suit  was  given.  chinery  which  constituted  the  consid- 

See   generally,    as   to    averment  of  eration  of  the  note  whereby  the  entire 

breach  of  contract,  article  Contracts,  consideration  failed,  will  be  found  in 

vol.  4.  p.  913.  Ohio  Thresher,  etc.,  Co.  v,  Hensel,  9 

1.  McCormack  v.  Klingensmith,  29  Ind.  App.  328,  and  also  in  Dill  v, 
Ind.  296.  See  also  Lyman  v.  Camp-  OTerrell,  45  Ind.  268.  See  also  Beers 
bell,  34  Mo.  App.  213.  V.   Williams,   16   111.  69;  Morehead  v. 

2.  Billan  v.  Hercklebrath,  23  Ind.  71;  Murray,  31  Ind.  418. 

McClintic  v,  Cory,  22  Ind.  170;  Smith  5.  Kern  v.  Saul,  14  Ind.  App.  72. 

V.  Baxter,  13  Ind.  151 ;  Manly  v.  Hub-  Thus,  according  to  most  authorities, 

bard.  9  Ind.  230.     See  also  Christopher  where  a  defendant  pleads    breach  of 

V.    Cheney,     64     III.     26;     Belden    v.  warranty  of  title  to  property,  he  shows 

Church,  23  III.  App.  473;  Baldwin  v.  no  failure  of  consideration  unless  he 

Banks,  20  III.  48;   Henderson  v.  Far-  alleges  an   eviction   by  a    paramount 

relly,  16  III.  137;  Wadhams  v.  Swan,  title.     Randon  z/.  Toby,  ii  How.  (U.S.) 

109  III.  46;  Waller  v.  Bowles,  10  Ky.  493;  Dawson  v,  Graham,  43  Iowa  124; 

L.    Rep.   875.     But   compare  Rotan   «/.  McDermott    v.    Cable,   23    Ark.    200; 

Nichols,  22  Ark.  244.  Streeter  v.  Henley,  r  Ind.  401;  Laforge 

A  plea  of  partial  failure  to  a  certain  v.  Mathews,  68  III.  328;  Vining  v.  Lee- 
extent  is  bad  on  demurrer  if  the  facts  man,  45  III.  246.  But  see  Richardson 
stated  show  only  a  failure  to  a  less  ex-  v,  McFadden,  13  Tex.  278;  Cooper  r. 
tent.     Hall  v.  Marks,  56  111.  125.  Singleton,    19   lex.    260;     Tarpley    v. 

S.  Wilkins    v.    Jessup,   8   Ind.   262;  Poage,  2  Tex.  13^. 

Laforge.:/.  Mathews,  68  III.  328.  6.  Wynn  v.  Hiday,  2  Blackf.  (Ind.) 

Varianoe.  —  An  answer  setting  up  the  123.     See  also  Ware  z/.  Houghton,  41 

breach  of  a  contract  of  general  war-  Miss.  370. 

ranty  is  not  supported  by  proof  of  a  Soffideney  of  ATerment  of  OfTer.  —  An 
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unless  it  is  alleged  to  be  of  no  value.*  But  under  the  doctrine 
of  recoupment,*  or  by  virtue  of  statutes  of  set-off  or  counter- 
claim *  tne  defendant  may  wholly  defeat  recovery  if  the  damages 
are  alleged  to  exceed  the  amount  sued  for.* 

(o)  Fraod  —  In  Ctoneral.  —  In  pleading  fraud  the  general  rule  is  that 
the  facts  constituting  the  same  must  be  alleged.*  Thus  where 
false  and   fraudulent   representations  are  charged  in  a  plea  or 

answer  alleging  that  the  machine  for  v.  Helm,  19  Ind.  321;  Webster  v. 
which  the  note  was  given  was  utterly  Parker,  7  Ind.  185;  Richardson  v.  Hit- 
worthless  for  the  purpose  for  which  it     tie,  31  Ind.  119. 

•was  warranted,  and  that  the  defendant        Minnesota,  —  Cummings  v,  Thomp- 
notified  theplaintilT's  agentof  that  fact    son,  18  Minn.  246. 
and  gave  the  latter  an  opportunity  to        //iVrnji]^'.  —  Tittle    v,   Bonner,   53 

Miss.  578. 

New  York.  —  McMurray  v,  Gifford, 
5  How.  Pr.  (N.  Y.  Supreme  Ci.)  14. 

Texas.  -^  Williams    v.    Warnell,   28 
Tex.  610. 

Utah.  —  Voorhces  v.  Fisher,  9  Utah 

303. 

iVashington.  —  Baker-Boyer     Nat. 

Bank  v.  Hughson,  5  Wash.  100. 

Wisconsin.  —  Gregory    v.     Hart,     7 
Wis.  532. 

Ck>ntra.  —  According  to  the  meagre  re- 


repair  it  or  take  it  back,  shows  a  suffi- 
cient offer  of  return  in  the  absence  of  a 
motion  to  make  the  answer  more 
specific.  Aultman,  etc.,  Co.  v.  Trainer, 
80  Iowa  451. 

1.  Dill  V.  O'Ferrell,  45  Ind.  268; 
Ohio  Thresher,  etc.,  Co.  v.  Hensel,  9 
Ind.  App.  328;  Palmer  v.  Wilks,  17 
Tex.  105.  distinguishing  Jackson  v. 
Marshall,  6  Tex.  324.  See  also  Blood 
V.  Northup,  I  Kan.  28. 

2.  Williams  v.   Miller,   21  Ark.  469; 


Wheelock  v.  Berkeley,  138  111.  153;  ports  of  some  early  cases  it  seems  to 
Brown  v.  Reinholdt,  41  111.  App.  599;  have  been  held  that  the  consideration 
Brantley  v.  Thomas,  22  Tex.  270.  See  might  be  impeached  by  a  general  aver- 
also  Underwood  v.  Wolf,  131  111.  425;  meni  of  fraud,  covin,  and  misreprc- 
Desha  v.  Robinson,  17  Ark.  228.  sentation,    Hildreth    v.   Tomlinson,  2 

3.  Election  to  Baoonp  or  Counterclaim.  Greene  (Iowa)  360:  Strawser  v.  John- 
—  In  Brower  v.  Nellis,  6  Ind.  .App.  323,  son,  2  Greene  (Iowa)  373;  Hampton  v, 
it  was  held  that  the  defendant  might  Pearce,  i  Morr.  (Iowa)  489;  Pemberton 
at  his  election  plead  in  recoupment  and  v.  Staples,  6  Mo.  59;  Montgomery  v. 
thus  reduce  or  altogether  defeat  the  Tipton,  i  Mo.  446.  And  this  is  still  the 
plaintiff's  recovery,  or  plead  to  dam-  rule  in  Missouri^  Clough  v.  Holden, 
ages  as  a  counterclaim  and  recover  115  Mo.  336;  Edgell  v.  Sigerson,  20 
judgment  in  his  own  favor,  for  the  ex-  Mo.  494;  and  apparently  in  Georgia^ 
cess  alleged  and  proved.  See  also  Steed  v.  Groves,  (Ga.  1898)  30  S.  E. 
Springfield  Engine,  etc.,  Co.  v.  Ken-  Rep.  626.  For  explanation  and  ad- 
nedy,  7  Ind.  App.  502.  verse  criticism  of  the  early  cases  above 

4.  See  cases  cited  in  the  last  two  cited,  see  article  Fraud,  vol.  9,  pp.  692, 
notes.  693,   notes;    Giles  v.  Williams,  3  Ala. 

5.  Aiahama.  —  Bunzel  v.  Maas,  (Ala.  318. 


1897)  22  So.    Rep.    568;    Carmelich   v. 
Mims,  88  Ala.  335;  Giles  v.  Williams, 
3  Ala.  316. 
Arkansas.  —  Keller  v.  Vowell,  17  Ark. 

445- 

California.  —  Gushee  v.  Leavitt,  5 
Cal.  160. 

Illinois.  —  Goodrich  v.  Reynolds,  31 
111.  490;  Sims  V.  Klein,  i  111.  302; 
Slack  y.  McLagan,  15  111.  242. 

Indiana.  —  Howe  Mach.  Co.  v. 
Brown,  78  Ind.  209;  Norris  v.  Scott,  6  Fraud,  vol.  9.  p.  692,  notes. 
Ind.  App.  18;  Kain  v.  Rinker,  i  Ind.  Approved  Precedent  of  Plea.  — For  a 
App.  86;  Parker  v.  Morton,  29  Ind.  89;  sufficient  averment  of  fraud  whereby  a 
Swope  V.  Fair,  18  Ind.  300;  Honeywell    partial  failure  of  consideration  resulted, 
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In  Kentucky  a  general  averment  that 
the  instrument  was  obtained  by  fraud, 
covin,  and  misrepresentation,  is  suffi- 
cient. Evans  v.  Stone,  80  Ky.  78; 
Sharp  V.  White,  i  J.  J.  Marsh.  (Ky.) 
106;  Ross  V.  Braydon,  2  Dana(Ky.)  161 ; 
Whitehead  v.  Root,  2  Mete.  (Ky.)  584. 
But  if  the  consideration  is  impeached 
for  fraud,  it  seems  that  the  facts  must 
be  stated.  Speak  v.  Warner,  5  J.  I. 
Marsh.    (Ky.)    68.      See    also    article 


^iM  NEGOTIABLE  INSTRUMENTS.  or  Answ. 

answer  the  representations  should  be  clearly  set  forth  *  with  an 

allegation  that  they  were  false  *  to  the  knowledge  of  the  party 
making  them,'  that  the  defendant  relied  upon  them  as  true,  and 
«ras  deceived  thereby,*  and  suffered  damages  by  reason  thereof.* 

«ee  the  precedent  in  Withers  v.  Greene,  and  desirably  situated  were  false  and 

9  How.  (IT.  S.)  213.  fraudulent,  without  directly   alleging 

Vame  of  AUeged  Agent.  —  In  Ameri-  wherein  they  were  false,  was  held  in- 

«an  Nat.   Bank  v,  Cruger,  (Tex.  Civ.  sufficient. 

App.  1898)  44  S.  W.  Rep.  1057,  the  de-  8.  Rice  v.  Van  Ackere,  22  111.  App. 
fendant  alleged  that  the  note  was  pro-  588;  Gage  v.  Lewis,  68  HI.  604;  Hays 
cured  by  certain  fraudulent  representa-  v,  Ottawa,  etc.,  R.  Co.,  61  III.  422; 
tions  by  an  agent  of  the  plaintiff.  It  Richards  v.  Betzer,  53  111.  466;  Good- 
was  held  on  special  demurrer  that  the  rich  v.  Reynolds,  31  111.  490;  Shook 
answer  was  defective  in  failing  to  dis-  v.  Singer  Mfg.  Co.,  61  Ind.  520.  Cam» 
close  the  name  of  the  alleged  agent.  pare  Thompson  v.  Vamin,  4  J.  J.  Marsh. 

ndlure   of  PlaintUf  to  Bemar.  —  An  (Ky.)  254. 
answer  alleging  fraud,  though  in  very        *'  It  is  customary  to  charge  that  the 

broad  and  general  terms,  may  be  suffi-  representations  were  falsely  and  fraud- 

cient  to  admit  proof  in  the  absence  of  ulently  made."     Langsdale  v.  Girton, 

a  special  demurrer,  or  motion  to  make  51  Ind.  99.   See  also  Kinney  v.  Osborne, 

more  specific.     Donaldson  v.  Cleburne  14  Cal.  112;  Budd  v.  Power,  8  Mont. 

First  Nat.  Bank,  (Tex.  Civ.  App.  1893)  380,  the  latter  case  holding  that  an  an- 

22  S.  W.  Rep.  543.  swer  which  averred  that  certain  repre- 

1.  Catlin  V.  Home,  34  Ark.  169.  sentations  by  the  plaintiff  were  false, 

In  Wann  v.  M*Goon,  3  111.  74,  the  and  that  he  falsely  represented  certain 

court  said:  "  The  second  plea  Is  radi-  facts,  was   insufficient  as  a  charge  of 

cally  defective  in   not  describing  the  fraud  or  deceit. 

real    estate    specially    and     certainly        4.  Kannady  v,  Lambert,  37  Ala.  57; 

which,  the  plea  charges,  the  plaintiff  Farmers',  etc..  Bank  v.  Richards,  (Cal. 

M'Goon  represented  himself  the  owner  1898)  53  Pac.  Rep.  439,  holding  that  the 

of.      Its  precise  locality  should  have  answer  must  show  by  proper  allega- 

been  given,  so  that  the  plaintiff  might  tions  the  relation  of  cause  and  effect 

know    certainly   what    land»  he   was  between  the  alleged  false  representa- 

charged  with  having  misrepresented,  tions  and  the  execution  of  the  contract 

and  for  the  sale  of  which  the  note  sued  by   the    defendant;    Dennis   t/.  Piper, 

on  is  alleged  to  have  been  the  consid-  21  111.  App.  169;  Wisdom  v,  Becker,  52 

eration.'*  111.   342;    Howe  Mach.  Co.  v.  Brown, 

8.  Gage  v.  Lewis,  68  III.  604;  Hays  78  Ind.  209;  Shook  z/.  Singer  Mfg.  Co.,  6z 

V.  Ottawa,  etc.,    R.  Co.,  61    III.   422;  Ind.  520;  Kain  v.  Rinker,  i  Ind.  App. 

Hall  V.  Marks,  56  111.  125;  Howe  Mach.  86;  Saxton  v.  Dodge,  57  Barb.  (N.  Y.) 

Co.  V,  Brown,  78  Ind.  209.  84;  Luckie  v.  McGIasson,  22  Tex.  282; 

BeiurMentatioiisCk>]ifUti]ig  of  Legal  Con-  Clifton    v,    Brunda^e,    25    Tex.    331; 

elusions.  —  If  the  alleged  representation  Voorhees  v.  Fisher,  9  Utah  303.  See  also 

was  not  a  statement  of  fact,  but  of  a  Kemodle  v.  Hunt,  4  Blackf.  (Ind.)  57. 
legal  conclusion    from  facts,  it  is  not        5.  Kinney  v.  Osborne,   14  Cal.   1x2; 

sufficient   merely  to  aver  that  it  was  Wisdom   v,  Becker,    52  111.    342;    Mc- 

false;  the  facts  upon  which  the  falsity  Cormack  sr.  Kllngensmith,  29  Ind.  296; 

is  predicated  should  be  stated.    Cooper  McClerkin  v.  Sutton,  29lnd.4o7;  Kain 

V.  Hunter,  8  Colo.  App.  loi,  where  an  v,  Rinker,  i   Ind.  App.  86;  Parker  v, 

ansvrer  which  set  forth  a  representation  Jewett,    52    Minn.    514;     Kilboum   v, 

by  the   plaintiff  that  he  had  a  valid  Pacific  Bank,  11  Wis.  230. 
claim  on  public  lands  and  then  averred        Sofficioncy  of  Ayermont.  —  In  Jones  v. 

that  the   plaintiff  had  no  valid  claim  Streeter,  8   Fla.   83,   the  plea  alleged 

was  held  insufficient,  even  if  the  mis-  that  "  the  said   promissory   note   was 

representation  was  of  such  a  character  signed  and  delivered  by  defendant  to 

as  to  afford  ground  for  relief.     And  for  plaintiff    for  and  in  consideration    of 

the  same  reason,  in  Baker-Boyer  Nat.  a  buggy,  which  the   plaintiff  fraudu- 

Bank  v.    Hufifhson,   5   Wash.  100.   an  lently    represented    to  the   defendant 

answer  alleging  that   representations  [to  be]  whole  and  sound,  and  the  de- 

thatcertalnproperty  was  of  great  value  fendant  in  fact  says  that  said  buggy 
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Beseission  or  OfTer  to  Besoiiid.  —  Where  the  defendant  seeks  to  defeat 
the  plaintiff's  claim  in  toto,  by  way  of  rescission  of  the  contract, 
the  plea  or  answer  must  aver  that  the  defendant  returned  or 
tendered  back  the  consideration  received.*  This  averment  is 
unnecessary,  however,  where  it  is  alleged  that  the  consideration 
is  worthless,*  or  where  fraud  is  pleaded  only  in  mitigation  of 
damages  under  the  doctrine  of  recoupment.* 

d.  In  Actions  on  Sealed  Instruments.  —  At  common  law, 
neither  want  of  consideration  or  failure  of  consideration,*  nor 
fraud  in  the  consideration,^   was  admissible  as  a  defense  under 

at  the   time  of  said   sale   was   badly  Barry,  lo  Neb.  207;  Herman  v.  Gray, 

broken  and  wholly  unfit  for  use,  and  79  Wis.   182;  Elminger  v.  Drew,  4  Mc- 

this  he  is  ready  to  verify,"  etc.     The  Lean  (U.  S.)  394.     See  also  Knight  v. 

court  said:  "  The  plea  in  this  case  was  Turner,  11  Ala.  636;  Collins  v.  Town* 

evidently  intended  to  raise  the  defense  send,   58  Cal.  608;  Tissot  v.    Throck- 

of   a   'failure    of   consideration,'    but  morton,  6  Cal.  471;  Fitz  v.  Bynum,  55 

the  facts  stated  therein  (even  if  they  Cal.  459;  Gillespie  v.  Torrance,  25  N. 

would  amount  to  a  defense)  are  so  de-  Y.  306;    Lemmon  v.  Hanley,  28  Tex. 

fectively  set  out  that    we    think   the  219;  Williams  v,  Warnell,  28  Tex.  6to. 

court  was  right  in  sustaining  the  de-  2.  Russ  Lumber,  etc.,  Co.  v.  Muscu- 

murrer.     It  is  true  that  the  plea  alleges  piabe   Land,   etc.,  Co.,   120  Cal.   521; 

that  the  note  was  given  for  the  buggy.  Citizens'  Bank  v.  Leonhart.  126  Ind. 

and  that  the  buggy  was  badly  broken  206;  Wynn  v.  Hiday,  2  Blackf.    (Ind.) 

and  unfit  for  use   at  the   time  of  the  123;     Rogers    v.    McKnight,  4    J.   J. 

sale  and  purchase,  but  non  constat  that  Marsh.  (Ky.)  154.     See  also  O'Neal  v. 

the  defendant  had  not  received  a  benefit  Phillips,  83  Ga.  556. 

from  the  purchase  and  indeed  full  value  Ixuiifloient  Avennent  of  WorthleisneM. 

for  the  note  given  by  him.     By  his  own  —  An  averment  that  the  note  sued  on 

showing  the  plaintiff  had  been  enabled  was  given  in  consideration  of  a  clock 

to  sell  the  bu^gy  to  him,  not  withstand-  which  was  sold  by  the  plaintiff  to  the 

ing  its  dilapidated  condition  and  unfit-  defendant  and  fraudulently  represented 

ness  for  use,  and  there  is  nothing  in  the  to  be  a  good  timepiece,  but  was  of  no 

plea  to  negative  the  idea  that  he  had  value  '*  as  a  timepiece,"  was  held  in- 

not  been  equally  fortunate  in  disposing  sufficient  to  excuse  the  absence  of  an 

of    it    for  a  sound   price.     The    plea  averment  that  the  defendant  offered 

should  have  alleged  expressly  the  fail-  within  a  reasonable  time  to  return  the 

ure  or  (under  our  statute)  the  partial  clock.     Speak  v.  Warner,  5  J.  J.  Marsh, 

failure  of  the  consideration  for  which  (Ky.)  68. 

the  note  was  given,  in  order  to  consti-  8.  Withers  v.  Greene,  9  How.  (U.  S.) 

tute  it  a  good  plea.     It  is  defective  for  213;  Harrington  v.  Stratton,  22  Pick, 

the  want  of  certainty."  (Mass.)  510. 

Specific  Amoiint  of  Damages.  —  In  Her-  4.  Davis  v.  Clements,  2  Blackf.  (Ind.) 

man  v.  Gray,  79  Wis.  182,  it  was  held  5;  Leonard  v.  Bates,   i  Blackf.  (Ind.) 

that  a  partial  failure  of  consideration  171;   Coyle  v.  Fowler,  3  J.  J.  Marsh, 

on  account  of  false  and  fraudulent  rep-  (Ky.)  473;  Case  v,  Boughton,  xi  Wend, 

resentations  is  not  sufficiently  pleaded,  (N.    Y.)    106;    Vrooman   v,    Phelps,   2 

unless  the  amount  of  damages  result-  Johns.  (N.  Y.)  177;  Fay  v,  Richards,  21 

ing  therefrom  is  alleged.  Wend.  (N.  Y.)626;  Dorr  v.  Munsell,  13 

1.  Willis  V.  Halliburton,  25  Ark.  173;  Johns.  (N.  Y.)  430.     See  a!feo  Schuch- 

Desha  v.  Robinson,  17  Ark.  228;  Rose  mann  v.  Knoebel,  27  111.  175. 

v.  Hurley,  39  Ind.  77;  Wynn  v.  Hiday,  5.  Wyche  v.  Macklin,  2  Rand.  (Va.) 

2  Blackf.  (Ind.)  123;  Burns  v,  Barnes,  426;  Greathouse  v.  Dunlap,  3  McLean 

58  Ind.  436;  Long  V.  Johnson,  15  Ind.  (U.  S.)  303:  Dorr  v.  Munsell,  13  Johns. 

App.  498;  Donahue  «'.  Prosser,  10  Iowa  (N.   Y.)  430;    Vrooman    v.   Phelps,   2 

276;     Rogers    v.   McKnight,    4    J.    J.  Johns.    (N.   Y.)   177.     Covenant  on  a 

Marsh.  (Ky.)  154;  Speak  v.  Warner,  5  sealed  obligation,  the  alleged  defense 

J.  J.  Marsh.  (Ky.)  68;  Montgomery  v.  being  a  false  and  fraudulent  warranty. 

Tipton,    I    Mo.    446;     McCormick    v.  Gage  v.  Lewis,  68  111.  604;  Woolson  v, 
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any  form  of  pleading  in  an  action  on  a  specialty.  ^ 

By  tutute  in  Many  8tet«  the  consideration  of  a  sealed  instrument 
may  be  impeached  as  if  it  were  unsealed,*  and  the  requisites  of 
the  plea  or  answer  are  the  same  in  both  cases.' 

4.  Ayennents  of  Notice  of  Defense,  Bad  Faith,  or  Taking  After 
Hatnrity.  —  The  general  rule  is  that  absence  of  consideration  or 
a  failure  of  consideration  is  available  as  a  defense  in  a  suit  by  an 
assignee  of  the  instrument  only  by  specially  pleading  the  same  * 
and  showing  by  additional  allegations  why  the  instrument  is 
subject  in  his  hands  to  the  defense,^  as  for  instance,  that  the 

Shirley,  6  Dana  (Ky.)  309;    Holley  v,  which  he  could  have  made  in  a  suit  by 

Younge,  27  Ala.  203.  the  payee,  under  the  general  issue  in 

1.  See  article  Bonds,  vol.  3,  pp.  665,  an  action  by  an  indorsee,  together  with 

666,  proof  that  the  plaintiff  took  the  instru- 

8.  For  cases  on  sealed  obligations  for  ment  with  notice  of  the  defense  or  sub- 

the  payment  of  money  decided  under  ject  thereto.     Banks  v,  McCosker,  82 

such  statutes,  see  Giles  z'.  Williams,  3  Md.  518;  Herrick  v,  Swomley,  56  Md. 

Ala.  316;  Withers  v,  Greene,  9  How.  456;    Limerick  Nat.  Bank  v.  Adams, 

(U.  S.)  2x3,  a  case  governed  by  the  Ala-  (Vt.   1898)  40  Atl.  Rep.  166.    See  also 

bama  statute;  Dickson  z'.  Burk,  6  Ark.  Clough  v,  Patrick,  37  Vt.  421;  Riddle 

412;    Schuchmann  7/.  Knoebel,  27  111.  v.  Gage,  37  N.  H.  519;  Payne  t/.  Cutler, 

175;  Gage  V,  Lewis,  68  111.  604;  Wynn  13  Wend.  (N.  Y.)6o5;  Knapp  v.  Lee,  3 

V,  Hiday,  2  Blackf.  (Ind.)  123;  Tucker  Pick.  (Mass.)  452.     There  is  a  similar 

V,  Tipton,  4  Blackf.  (Ind.)  529;  Davis  v.  intimation  in  Early  v,  McCart,  2  Dana 

Clements,  2  Blackf.  (Ind.)  3;  Leonard  (Ky.)  414,  but  in  that  case,  as  well  as 

V.   Bates,*  i  Blackf.   (Ind.)  171;   Rals-  in  Banks  v.   McCosker,   82  Md.   518, 

ton   V.    BuUitts,    3    Bibb    (Ky.)    261;  above  cited,  it  was  held  that  if  the  de- 

Coyle  V,  Fowler,  3  J.  J.  Marsh.  (Ky.)  fendant  specially  pleads  the  facts  con- 

473;  Fay  r.  Richards,  21  Wend.  (N.  Y.)  stituting    the    defense  he    must    also 

626;  Case  V.  Bough  ton,  11  Wend.  (N.  allege  the  facts  showing  that  the  de- 

Y.)  106.  fense  is  available  against  the  plaintiff. 

8.  See  cases  cited,  supra,  5.  The  following  cases  are  cited  to 

4.  The  Want  or  Pailure  of  Coiiiid«r»-  the  proposition  that  the  plea  or  answer 

tion,  arising  out  of  fraud  or  otherwise,  must  state  facts  which  show  that  by 

must  be  shown  by  averments  of  the  the  law  merchr>.nt  the  plaintiff  is  not 

same  character  as  would  be  necessary  entitled  to  protection  from  the  defense 

in  an  action  between  the  original  par-  alleged.    The  cases  are  classified  ac- 

ties.    See  Morehouse  v.  Fowler,  69  111.  cording  to  the  nature  of  the  defense  set 

App.   50;    Ebersole  v,  Morrison  First  up  in  the  plea  or  answer.     But  this  is 

Nat.  Bank,  36  111.  App.  267;  Belden  v,  simply  for  the  convenience  of  the  prac- 

Church,  23  III.  App.  473;  Rice  v.  Van  titioner,  as  the  sases  cited  in  this  list 

Ackere,  22  III.  App.  588;  Scott  v.  Can-  do     not     recognize     the     distinction 

trell,  26  Ark.    226;  Baker-Boyer  Nat.  adopted  in  the    Indiana  case  quoted 

Bank  v.  Hughson,  5  Wash.  100;  Greg-  infra^  p.  644,  note  4. 

ory  V.   Hart,  7  Wis.    532.      For    the  Want  or  FaUnre  of  Coniidoratloii  in  Q«n- 

requisites  and  sufficiency  of  averments  end  —  Arkansas  — Reynolds  v.  Roth, 

of  want  or  failure  of  consideration,  see  61  Ark.  317. 

supra,  p.  606.  Colorado.  —  Rand  v.  Pantagraph  Sta- 

ITndor  tho  Oonend  Iitno.—  In  the  few  tionery  Co.,  i  Colo.  App.  270,  holding 

jurisdictions  where    the  defendant  in  that  for   want  of  such  averment  the 

an  action  between  the  original  parties  defense    of    failure    of    consideration 

10  the  instrument  is  at  liberty  to  prove  should  be  stricken  out  of  the  answer; 

want  or  failure  of  consideration  under  Parkison  v.  Boddiker,  10  Colo.  503. 

the  general  issue,  or  where,  in  other  Florida.  —  Hancock  v.  Hale,  17  Fla. 

words,  the  general  issue  is  substantially  808. 

as  broad  as  at  common  law  (see  supra,  Georgia.  —  See  Montgomery  v.  Hunt, 

p.  632),  he  may  likewise  adduce  proof  of  93  Ga.  438. 

those   defenses   or  of  other    defenses  Illinois,  —  Warman    v.   Akron   First 
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Nat.  Bank.  70  111.  App.  181;  Mitchell    1898)  30  S.  E.  Rep.  626;  Ball  v.  Powers, 
V.  Deeds,  49  111.  416;  Harlow  v.  Bos-    62  Ga.  757. 


well,  15  111.  56;  Cassell  v.  Morrison,  8 
111.  App.  175. 

Indiana.  —  Glover  v.  Jennings,  6 
Blackf.  (Ind.)  10;  Coffing  v.  Hardy,  86 
Ind.  369;  Woollen  v,  Vankirk,  61  Ind. 
497;  Hubler  1/.  Pullen,  12  Ind.  567; 
Hunter  v.  McLaughlin,  43  Ind.  38. 
See  also  Scotten  v.  Randolph,  96  Ind. 
581;  Hankins  v.  Shoup,  2  Ind.  342; 
Voris  V.  Harshbarger,  11  Ind.  App. 
555;    Mitchell  V.   Tomlinson,   91    Ind. 


Illinois,  —  Bemis  v,  Horner,  44  IlL 
App.  317  {reversed  on  another  ground 
in  145  111.  567,  but  apparently  affirmed 
on  this  point);  Ebersole  v,  Morrison 
First  Nat.  Bank,  36  111.  App.  267; 
Gridley  v.  Bane,  57  111.  52^;  Young  v. 
Ward,  21  111.  2«3;  Goodrich  v.  Rey- 
nolds, 31  111.  490. 

Iowa,  —  Lane  v,  Krekle,  22  Iowa  399; 
Stein  V,  Keeler,  4  Greene  (Iowa)  86. 
See  also  Bennett  State  Bank  v.  Schloes- 


167.     And  as  to  the  important  distinc-    ser,  loi  Iowa  571. 


tion  drawn  in  a  late  Indiana  case,  see 
infra^  p.  644,  note  4. 

Kansas,  —  Bradbury  v.  Van  Pelt,  4 
Kan.  App.  571. 

Kentucky,  —  Early  v,  McCart,  2  Dana 

(Ky.)4i4.' 

Louisiana,  —  Parker  v,  Raynal,  i  La. 

Ann.  209. 

Mississippi.  —  See      Sturdivant     v, 

Memphis  Nat.  Bank,  60  Fed.  Rep.  730, 


Kentucky.  —  Early  v.  McCart,  2  Dana 
(Ky.)4i4. 

Minnesota,  —  See  Cummings  v, 
Thompson,  18  Minn.  246. 

Missouri,  —  See  Clough  v.  Holden, 
Z15  Mo.  336;  Mechanics'  Bank  v. 
Fowler,  36  Mo.  33. 

Nebraska,  —  See  Crosby  v.  Ritchey, 
47  Neb.  924. 

Ohio,  —  Wisenogle    v.     Powers,      x 


on  error  to  the  United  States  Circuit  Cleve.  L.  Rep.  (Ohio)  141. 

Court  for  the  Northern  District  of  Mis-  Pennsylvania.  —  Clarion  Second  Nat. 

sissippi.  Bank    v.     Morgan,    165   Pa.   St.   199; 

Nebraska.  —  See  Haggerty  v.  Walker,  Albietz  v.  Mellon,  37  Pa.  St.  367.    See 


21  Neb.  596. 

New  York. — See  Davis  v.  McCready, 
17  N.  Y.  230;  Opper  v.  Caillon,  9  Daly 
(N.  Y.)  157;  Lindon  v.  Beach,  6  Hun 
(N.  Y.)  200;  National  Bank  of  North 
America  v.  White,  19  N.  Y.  App.  Div. 


also  Keller  v.  Downey,  14  Lane.  L. 
Rev.  (Pa.)  117;  Lingg  v.  Blummer,  88 
Pa.  St.  518;  Ho£fman  v,  Foster,  43  Pa. 
St.  137;  Boomers.  Henry,  13  Pa.  Co. 
Ct.  Rep.  104;  Erie  Boat,  etc.,  Co.  v. 
Eichenlaub,   127  Pa.  St.  164.     Contra, 


390;  Albany  County  Bank  v.  Rider,  74  Smith  v.  Popular  Loan,  etc.,  Assoc.,  93 

Hun  (N.  Y.)  349;  Sawyer  v.  Chambers,  Pa.  St.  19;  Tradesmen's  Nat.  Bank  v. 

44  Barb.  (N.  Y.)45;  Saxton  t/.  Dodge,  Bachenheimer,  5  Pa.   Dist.   Rep.  218; 

57  Barb.  (N.  Y.)  84.  Gittings  v.  Loper,  84  Fed.   Rep.  102, 

Pennsylvania.  —  Kraft  v.  Gingrich,  12  decided  in  the  United   States  Circuit 

Pa.  Co.   Ct.   Rep.  604.     See  also  Hays  Court  for  the  Eastern  District  of  Penn- 

If.  Kingston,  (Pa.   1889)   16  Atl.  Rep.  sylvania.    See  also  Gere  v,  Unger,  125 

745.  23  W.  N.  C.  (Pa.)  277;  Woods  v.  Pa.  St.  644. 


Vankirk,  17  Pa.  Co.  Ct.  Rep.  158,  5  Pa. 
Dist.  Rep.  135;  Newbold  v,  Bernard, 
15  Pa.  Co.  Ci.  Rep.  118;  Chestnut  St. 
Nat.  Bank  v.  Ellis,  161  Pa.  St.  241; 
Superior  Nat.  Bank  v.  Stadelman,  153 
Pa.  St.  634;  Devlin  v.  Burns,  147  Pa. 
St.  168:  Reznor  v.  Supplee,  81  Pa.  St. 
180;  Woods  V.  Watkins,  40  Pa.  St.  458. 

Texas.  —  Smith  v.  Traders'  Nat. 
Bank,  74  Tex.  541;  Gee  v.  Saunders,  66 
Tex.  333.  See  also  Malsch  v.  Heller, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  384. 

Wisconsin.  —  Gregory  v.  Hart,  7  Wis. 
532;  Peterson  v.  Johnson,  22  Wis.  21. 

United  States.  —  Elminger  v.  Drew,  4 
McLean  (U.  S.)  396. 

Fraud  in  the  Consideration  —  Florida. 
—  Hancock  v.  Hale,  17  Fla.  808.  See 
also  Livingston  v.  Roberts,  18  Fla.  70; 
Prescott  V.  Johnson,  8  Fla.  391. 

Georgia.  —  See  Steed  v.  Groves,  (Ga. 


Utah,  —  Voorhees  v,  Fisher,  9  Utah 

303. 

Wisconsin,  —  Gregory  v.  Hart,  7  Wis. 

532. 

United  States,  —  McClintlck  v,  John- 
ston, I  McLean  (U.  S.)  414. 

England,  —  Harvey  v.  Towers,  6 
Exch.  656;  Bramahv.  Roberts,  i  Bing. 
N.  Cas.  469,  27  E.  C.  L.  460;  Lewis  v, 
Reilly,  i  Q.  B.  349,  41  E.  C.  L.  572. 

(Inestion  Itrst  Mooted  by  the  Plaintifll 
—  In  Ball  v.  Powers,  62  Ga.  757,  the 
court  held  that  while  correct  pleading 
requires  the  defendant  to  allege  in  his 
plea  the  facts  necessary  to  make  the 
defense  good  against  the  plaintiff,  yet 
if  the  plea  omits  such  averments  and 
the  plaintiff  introduces  evidence  to 
prove  that  he  is  a  bona  fide  holder  for 
value,  etc.,  the  defendant  may  prop- 
erly offer  evidence  to  the  contrary  and 
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assignee  is  a  holder  with  notice,*  or  in  bad  faith,*  or  without 

the  court  may  charge  the  jury  on  the  1.  Date  of  AUogad  Votioe.  —  A    plea 

subject.      To  substantially  the  same  setting  up  the  facts  showing  a  defense 

point,  see  Hufif  v,  Wagner,  63  Barb,  between  the  original  parties  and  aver- 

(N.  Y.)  215.  ring  generally  that  the   plaintiff  had 

Joint    Pajoo    Soiiig    as    Asiignoo.—  notice  of  the  premises,  but  failing  to 

Where  the  several  payees  of  a  note  in-  state  that  he  had  such  notice  at  or  be- 

dorse  the  same  to  one  pf  their  number  fore  the  time  when  the  note  was  as- 

who  sues  the  maker,  the  answer  set-  signed  to  him,  is  demurrable.     Bemis 

ting  up  a  want  of  consideration  need  v.  Horner,  44  III.  App.  317,  reversed  in 

not  aver  notice  or  knowledge  in  the  145  111.  567,  but  only  because  the  trial 

plaintiff,  as  his  suit  is  to  be  regarded  court  erroneously  struck  out  the  plea 

precisely  as  if  he  had  brought  it  in  the  on  account  of  certain  irregularities  in 

capacity  of  payee  of  the  note.     Saxion  filing  it. 

V.  Dodge,  57  Barb.  (N.  Y.)  84.  Votioe  of  Pailuro  of  Considoratlon.  —  In 

In  Alahaina,  if  the  declaration  does  a  suit  by  an  assignee  against  the  ac- 

not  allege  that  the  plaintiff  is  a  pur-  ceptor  of  a  bill  of  exchange  the  latter 

chaser  for  value  before  maturity  and  answered   that  the  bill  was  given  in 

without  notice  of  equities  or  defenses  consideration  of  goods  warranted  to  be 

—  and  regularly  by  the  practice  in  that  of  a  certain  quality,  that  they  were  not 

state,   such  averment  should  not    be  of  the  quality  warranted,  and  that  the 

made  in  the  declaration  —  a   plea  im-  plaintiffs   were  agents  of  the  payees 

peaching  the  consideration  for  fraud  or  and  knew  the  consideration  of  the  bill, 

otherwise  or  alleging  a  failure  of  the  The  answer  was  held  bad  on  demurrer 

consideration  need  not  also  allege  that  for  failing  to  allege  that  the  plaintiff 

the  plaintiff  had  notice  of  the  defense  had  notice  of  the  breach  as  well  as  of 

or  that  his  right  to  recover  is  for  other  the   warranty.     Hubler  v,  Pullen,    is 

reasons  subject  thereto.     In  order  to  Ind.  567.     To  the  same  point  see  Davis 

invoke  protection  of  the  law  merchant  v.  McCready,  17  N.  Y.  230;   American 

the  plaintiff  must  present  the  necessary  Boiler  Co.  v,  Foutham,  (Supreme  Ct.) 

facts   in   a  special   replication   to  the  50  N.  Y.  Supp.  351. 

plea;  a  general  replication  will  not  do.  2.  Gonoral  Averment  of  Xala  Fides.  — 

Slaughter   v.   Montgomery  First  Nat.  In  Uther  v.  Rich,  10  Ad.  &  El.  784,  37 

Bank,    109    Ala.    157;    Alabama    Nat.  E.  C.  L.  232,  which  was  an  action  by 

Bank  v.  Halsey,  109  Ala.  196;   Tram-  an  indorsee  against  the  drawer  of  a  bill 

mell  V,    Hudmon,   56    Ala.    235.     See  of  exchange,  payable  to  the  order  of 

also  Wetumpka  v.  Wetumpka  Wharf  the  drawer  and  indorsed  by  him,  the 

Co.,  63  Ala.  611.  plea  alleged  that  the  note  was  drawn 

In  Vinrth  Carolina  if  the  complaint  and  indorsed  by  the  defendant  to  a 
avers  that  the  plaintiff  took  the  instru-  third  party  for  a  special  purpose,  who, 
ment  for  value  before  maturity,  and  in  fraud  of  that  purpose,  had  handed 
that  allegation  is  admitted  or  not  prop-  it  to  another,  who  in  turn  indorsed 
erly  denied,  it  becomes  necessary  for  it  to  the  plaintiff,  and  that  *'  the 
the  defendant  to  allege  and  prove  that  plaintiff  was  not  at  any  time,  nor 
the  plaintiff  had  notice  of  the  alleged  now  is,  a  bona  fide  holder  of  the  said 
defense  against  the  payee  or  immedi-  bill  of  exchange  for  value  or  consider- 
ate party  from  whom  the  plaintiff  ac-  ation  in  that  behalf  given."  The  rep- 
quired  title;  but  if  the  complaint  does  lication  was  de  injuria^  and  it  was  held 
not  allege  that  the  plaintiff  was  a  that  nothing  was  put  in  issue  by  these 
holder  for  value  before  maturity  the  pleadings  but  the  fact  of  a  considera- 
defendant  is  relieved  of  the  necessity  tion  having  been  given,  and  that  the 
of  alleging  notice  of  the  defense  set  up  defendant  was  not  at  liberty  to  show 
in  his  answer,  and  the  question  is  to  that  the  plaintiff  knew  of  the  fraud, 
be  determined  by  evidence  on  the  Denman,  C.  J.,  said:  **  The  only 
trial.  Campbell  v.  Patton,  113  N.  proper  mode  of  implicating  the  plain- 
Car.  481.  In  that  case  the  answer  tiff  in  the  alleged  fraud  by  pleading  is 
alleged  fraudulent  representations  by  to  aver  that  he  had  notice  of  it,  leaving 
the  payee,  but  the  practice  seems  to  be  the  circumstances  by  which  that  notice 
the  same  where  the  defense  is  not  is  to  be  proved,  directlv  or  indirectly, 
based  upon  fraud.  See  Wiggins  v.  to  be  established  in  evidence;  and  we 
Kirkpatrick,  114  N.  Car.  298.  cannot  treat  the  allegation   that    the 
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value/  or  after  maturity,*  or  derived  title  from  one  who  was 
affected  by  the  alleged   infirmity.'     In  Indiana  a  distinction  is 

drawn  between  cases  in  which  an  instrument  is  obtained  by  fraud 
and  those  in  which  there  is  a  want  or  failure  of  consideration ;  in 
the  former  it  is  unnecessary  to  allege  that  the  plaintiff  had  notice 
of  the  defense.*     In  Vermont  no  allegation  connecting  the  plaintiff 

plaintiff  was  not  a  bona  fide  holder  as  Compare  Erie  Boat,  etc.,  Co.  v.  Eichen- 

equivalent    to    such     an     averment."  laub,  127  Pa.  St.  164. 

The  case  was  followed  in  Voorhees  v.  On   the  other   hand,   where  a  plea 

Fisher,  9  Utah  303,  holding  that  an  an-  avers  that  the  holder  of  the  note  prior 

swer  alleging  that  the  "  plaintiff  is  not  to  the  plaintiff  was  cognizant  of   the 

an   innocent  holder  for  value  of  said  alleged   failure  of  consideration  it   is 

note,"   is   insufficient  as  a  charge  of  not  sufficient    without   also    charging 

mala  fides  in  the  absence  of  a  distinct  that  the  plaintiff  received  the  note  with 

allegation  of  the  facts  constituting  bad  notice,   or  under    suspicious    circum- 

faith.     See  also  Clarion  Second  Nat.  stances;  nor  can  the  defendant  under 

Bank  v.  Morgan,  165  Pa.  St.  199.     But  such  a  pleading  be  allowed  to  prove 

compare  Sturges  v.   Metropolitan  Nat.  that  the  plaintiff  had  notice.     Parker 

Bank,  49  111.  228.  v.  Raynal,  i  La.  Ann.  209. 

1.  Variance.  —  A  plea  alleging  a  fail-  4.  Huntington  First  Nat.  Bank  v. 
ure  of  consideration  and  that  the  plain-  Ruhl,  122  Ind.  279,  where  the  court 
tiff  took  the  instrument  with  notice  said:  "  In  the  case  of  Giberson  v, 
thereof  or  after  maturity  will  not  ad-  Jolley,  120  Ind.  301,  we  collected  and 
mit  proof  that  he  was  not  a  holder  for  examined  our  own  decisions  and  de- 
value. Warman  z\  Akron  First  Nat.  clared  that  it  is,  and  long  has  been,  the 
Bank,  70  III.  App.  181.  rule  in  this  state  that  where  a  note  is 

2.  Safldency  of  Averment.  —  In  an  shown  to  have  been  obtained  by  fraud, 
action  by  an  indorsee  against  the  it  devolves  upon  the  holder  to  show 
maker  of  a  note  the  answer  averred  that  he  is  a  good  faith  purchaser  in  all 
that  the  note  "  was  received  coupled  that  the  term  implies.  It  has  certainly 
with  and  subject  to  all  equities  be-  been  the  rule  since  the  decision  in  the 
tween  this  defendant  and  [the  payee],"  case  of  Harbison  v.  State  Bank,  28 
and  then  proceeded  to  set  up  a  coun-  Ind.  133.  It  is  not  necessary  to  again 
terclaim  for  partial  failure  of  the  con-  discuss  the  question,  but  we  may, 
sideration  of  the  note.  The  court  held  without  impropriety,  say  that  we  are 
that  the  answer  was  sufficient  and  that  convinced  that  our  rule  is  a  just  and 
fairly  interpreted  it  was  a  denial  of  the  salutary  one.  «  «  ♦  it  seems  to 
assignment  of  the  note  for  value  and  follow,  necessarily  and  directly,  that  if 
before  maturity.  Wiggins  v.  Kirkpat-  the  answer  shows  that  the  note  was 
rick,  114  N.  Car.  298.  obtained  by  fraud  it  states  a  prima 

3.  Thus  in  Rice  v.  Van  Ackere,  22  111.  facie  defense,  sufficient  to  require  a 
App.  588,  the  maker  of  a  note  was  sued  reply  from  the  plaintiff.  It  is  quite 
by  a  holder  who  acquired  title  from  one  difficult  to  conceive  how  it  can  be 
to  whom  the  payee  had  transferred  it.  otherwise  when,  as  the  cases  generally 
The  defendant  set  up  fraudulent  rep-  declare,  the  fact  that  the  note  was  ob- 
resentations  by  the  payee  and  alleged  tained  by  fraud  casts  the  burden  upon 
that  the  plaintiff  had  notice  thereof  the  holder.  The  rule  we  have  stated 
and  acquired  title  after  maturity  and  should  prevail  in  all  cases  where  the 
without  consideration.  These  aver-  answer  shows  that  the  note  originated 
ments  were  held  insufficient  because  it  in  fraud,  and  there  is  nothing  in  the 
did  not  appear  but  that  the  plaintiff's  decisions  in  Hunter  v,  McLaughlin,  43 
transferrer  was  an  innocent  holder  for  Ind.  38,  and  Glenn  v.  Porter,  49  Ind. 
value  before  maturity,  in  which  case,  500,  which  opposes  this  conclusion, 
according  to  well-settled  principles,  the  What  was  said  in  the  opinions  in  those 
plaintiff's  title  would  be  unaffected  by  cases,  so  far  as  it  is  relevant  to  the 
either  of  the  circumstances  alleged  as  point  here  directly  involved,  was  said 
a  defense.  See  also  Superior  Nat.  generally  and  in  respect  to  answers 
Bank  t/.  Stadelman,   153  Pa.  St.  634.  pleading  simply  a  want  of  considera- 
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with  the  alleged  defense  against  the  original  party  is  necessary  in 
any  case.  * 

6.  Illegality  in  Consideratioii — <z.  Necessity  of  Specially 
Pleading.  —  At  common  Law  illegality  in  the  consideration  could 
be  proved  under  the  general  issue  of  non  assumpsit ^"^  but  not 

tion.  The  decision  in  Woollen  v,  the  makers  by  fraud,  covin,  and  mis- 
Vankirk,  6i  Ind.  497,  does  to  some  representation.  That  would  be  good 
extent  oppose  the  conclusion  we  have  were  the  suit  brought  by  the  payee, 
stated,  but  it  is  evident  that  in  that  but  it  is  insufficient  where,  as  in  this 
case  the  court  fell  into  error  by  con-  case,  an  indorsee  is  the  plaintiff.  Bra- 
fusing  the  cases  which  hold  that  a  mah  v,  Roberts,  i  Bing.  N.  Cas.  469, 
plea  of  want  of  consideration  is  not  27  E.  C.  L.  460.  The  plea  should  have 
good  unless  it  avers  notice,  with  those  gone  further  and  shown  that  the  in- 
which  plead  fraud  in  securing  the  dorsee  was  in  privity  with  the  payee, 
note.  None  of  the  cases  cited  by  the  and  the  suit  thus  subject  to  the  same 
court  in  its  opinion  sustain  the  ruling  equities  attached  on  the  no:e  to  which 
made  in  that  case,  for  in  none  of  them  the  payee's  suit  would  have  been 
was  the  question  presented.  It  is  liable.  That  could  only  appear  by 
somewhat  difficult  to  determine  just  showing  that  the  indorsement  was 
what  point  controlled  the  decision  in  made  without  consideration,  or  with 
Maxwell  v,  Morehart,  66  Ind.  301,  but,  notice  of  the  fraud,  or  after  the  note 
however  this  may  be,  we  do  not  think  became  due."  In  Bemis  v.  Horner,  44 
it  can  be  regarded  as  an  authority  in  111.  App.  317,  affirmed  on  this  point  in 
favor  of  the  appellant's  contention  that  145  III.  567,  the  present  doctrine  in  ///- 
an  answer  showing  that  a  note  was  ob-  diana  was  thus  condemned:  "  Though 
tained  by  fraud  is  not  sufficient  unless  proof  of  fraud,  illegality,  etc.,  in  the 
it  alleges  that  the  plaintiff  had  notice  making  or  original  circulation  of  a  note 
of  the  fraud  when  he  purchased  the  will  cast  upon  the  holder  the  burden 
note.  We  hold  that  the  paragraphs  of  of  showing  that  he  is  such  for  value, 
the  answer  which  allege  facts  showing  etc.,  yet  this  is  a  rule  of  evidence 
that  the  note  was  obtained  by  fraud  only,  and  not  of  pleading,  as  the  Su- 
are  sufficient.  There  is,  however,  at  preme  Court  of  Indiana  regarded  it  in 
least  one  paragraph  of  the  answer  Huntington  First  Nat.  Bank  v.  Ruhl. 
which  is  clearly  bad,  and  that  is  the  122  Ind.  279."  Other  cases  which 
paragraph  which  pleads  want  of  con-  deny  that  the  rule  of  evidence  governs 
sideration.  This  paragraph  is  bad  be-  the  rule  of  pleading  are  Harvey  v, 
cause  it  does  not  aver  that  the  plaintiff  Towers,  6  Exch.  656;  Lane  v.  Krekle, 
was  not  a  purchaser  lor  value  and  in  22  Iowa  399. 

good  faith.     The  authorities  discrimi-  1.  Limerick    Nat.    Bank   v.    Adams, 

nate  between  cases  in  which  a  note  is  (Vt.  1898)  40  Atl.  Rep.  166. 

obtained  by  fraud  and  those  in  which  8.  Gould  PI.,  c.  6,  §  47;  Shippey  v. 

there  is  a  want  or  total  failure  of  con-  Eastwood,   9  Ala.   200;    Robinson    v. 

sideration.     There   is   reason   for  this  Howard,  7    Cush.  (Mass.)  611,    note; 

distinction.     It  often  happens  that  one  Dixie  v.  Abbott,  7  Cush.  (Mass.)  610. 

man  executes  a  note  without  consider-  See  McKyring  v.  Bull,  16  N.  Y.  297; 

ation   for  the  accommodation    of    an-  and  article  Contracts,  vol.  4,  p.  952, 

other,    and    no    one    would    think    of  where  it  is  also  shown  that  the  doctrine 

declaring  that  it  would  not  be  valid  in  was  abrogated  in  England  by  the  Hil- 

the  hands  of  one  who  paid  value  for  it  ary  Rules  which  are  there  quoted;  Os- 

bsfore  maturity,  although  he  may  have  canyan  v.  Winchester  Repeating  Arms 

known   that  it  was  executed  without  Co.,  103  U.  S.  261.     In  connection  with 

consideration.     Hinkley   v.   St.    Louis  the  case  last  cited,  see  the  comments  in 

Fourth  Nat.  Bank,  77  Ind.  475;"     The  the   opinion   written   by   Hon.    T.   W. 

opinion  from  which  the  foregoing  quo-  Dwight  as  referee  in  Marie  v.  Garrison, 

tation  is  taken  fails  to  notice  the  con-  13  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  388, 

trary  cases  of   Ruddell    v.  Fhalor,   72  note. 

Ind.    533,    and   Glover  v.   Jennings,  6  In  Shippey  v.  Eastwood,  9  Ala.  200, 

Blackf.  (Ind.)  10,  in  which  latter  case  it  was  held  that  illegality  making  the 

the  court  said:     "Take  for  example  the  note  absolutely  void  by  statute  may  be 

plea  that  the  note  was  obtained  from  shown   under  the  general  issue,    but 
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under  the  plea  of  non  est  factum  in  an  action  on  a  sealed  obliga- 
tion,* unless  the  objection  appeared  upon  the  face  of  the  instru- 
ment.* 

By  Stetate,  in  some  of  the  United  States  illegality  must  be  set 
up  by  special  plea  or  by  specification  of  defense  under  the  gen* 
eral  issue.' 

In  Code  PlMding  the  defense  of  illegality  is  deemed  to  be  new 
matter  which  must  be  specially  pleaded  and  cannot  be  proved 
under  a  general  denial,*  nor  under  an  answer  setting  up  want  of 
consideration,*  or  failure  of  consideration,*  where  the  illegality 
does  not  appear  on  the  face  of  the  complaint,  or  necessarily  from 
the  plaintiff's  evidence.'' 

b.  Sufficiency  of  Averment.  —  A  plea  or  answer  setting 
up  illegality  of  consideration  must  fully  and  clearly  allege  all  the 
facts  which  entered  into  the  consideration  and  rendered  the  same 
illegal.^     It  need  not  be  stated  in  addition  to  an  allegation  of 

that  if  the  illegality  makes  it  merely  pears  upon  the  face  of  the  instrument, 

voidable  "  then  perhaps  it  might  be  Greathouse  v.  Dunlap,  3  McLean  (U. 

necessary  to   plead    the    statute    spe-  S.)  316. 

cially."  8.  Bradford    v.    Tinkham,    6    Gray 

Coniideratloii  in  Violation  of  Foreign  (Mass.)  494*  and  Chenery  v.  Barker,  is 

Statnte.  —  In  Roop  v.  Delahaye,  2  Colo.  Gray  (Mass.)  345,  where  the  illegality 

307,   decided   in    1874,    and    evidently  consisted  in  the  sale  of  liquor  in  viola- 

upon  common-law  principles — for  the  tion  of  law;    Johnson  v.  Ballingall,  i 

court  remarked  that  the  defense  of  ille-  Ga.  68.     See  also  Butman  v.  Forshay, 

gality  may  ordinarily  be  shown  under  21  La.  Ann.  165;  and  article  Contracts, 

the  general  issue  —  it  was  held  that  if  vol.  4,  p.  953. 

the   defendant   in   a  suit  wherein  the  4.  Dillon  v.  Darst,  48  Neb.  803;  May 

plaintiff  declares  specially  on  a  promis-  v.  Burras,  13  Abb.  N.  Cas.  (N.  Y.  City 

sory  note  would  avoid  the  contract  as  Ct.)  384;    Bos  well    v,    Welshoefer,    9 

in  contravention  of  the  law  of  another  Daly  (N.  Y.)  196;    Marie  v.  Garrison, 

state,  "  he  ought  to  plead  specially  the  13  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  388, 

fact  that  the  contract  was  made  abroad,  note    [commenting    upon   Oscanyan  v. 

and  show  the  law  of  the  foreign  juris-  Winchester  Repeating  Arms  Co.,  103 

diction."  U.  S.  261];    Durham  Fertilizer  Co.  ». 

1.  In  such  an  action  the  defense  Pagett,  39  S.  Car.  69.  See  also  Mil- 
must  be  specially  pleaded.  Great-  bank  v.  Jones,  127  N.  Y.  370;  and  arti- 
house  V.  Dunlap,  3  McLean  (U.  S.)  303;  cle  Answers  in  Code  Pleading,  vol.  i. 
Coyle  V,  Fowler,  3  J.  J.  Marsh.  (Ky.)  p.  844. 

473;     Morton    v.    Fletcher,    2    A.    K.  6.  May  v.  Burras,  13  Abb.   N.  Cas. 

Marsh.  (Ky.)  137,  holding  that  the  rule  (N.  Y.  City  Ct.)  384,  an  action  against 

applies  even  where  the  illegality  ren-  the  drawer  of  a  check,  the  defendant 

ders  the  instrument  not  only  voidable  seeking  to  prove  that  it  was  given  in 

but  absolutely  void.     See  also  Colton  settlement  of    a  gaming  transaction. 

V.  Goodridge,  2  W.  Bl.   1108;    Sharon  Lyts  r.  Keevey,  5  Wash.  606. 

V.  Sharon  68  Cal.  29.  6.  Durham   Fertilizer  Co.  v.  Pagett, 

Compoonding  Folony.  —  That  the  in-  39  S.  Car.  69. 

strument  was  given   to  compound   a  7.  For  cases  recognizing  the  qualifica- 

felony,  is  a  defense  which  must  be  spe-  tion  indicated  by  the  last  clause  of  the 

cially   pleaded.     Harmer  v.   Rowe,   2  text,  see  Sharon  v,  Sharon,  68  Cal.  29; 

Chit.  Rep.  334,  18  E.  C.  L.  358;  sub  Milbank  ».  Jones,  127  N.  Y.  375;    Os- 

nom,  Harmer  v.  Wright,  2  Stark.  35,  3  canyan  v.  Winchester  Repeating  Arms 

E.  C.  L.  306.  Co.,  103  U.  S.  261. 

8.  Illegality     in     the    consideration  8.  Fisher    v,   Fisher,    113   Ind.   474; 

may  be  taken  advantage  of  by  general  Kain  v.  Rinker,  i  Ind.  App.   86.     See 

demurrer,  in  arrest  of  judgment,  or  by  also  Coyle  v.  Fowler,  3  J.  J.  ftfarsh. 

writ  of  error,  where  the  objection  ap-  (Ky.)  473. 
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facts  showing  the  consideration  to  be  in  violation  of  a  statute 

Gftming  and  Swindling  —  "  Bohemian  "  maturity,  does  not,  and  will  not,  viti- 
OaU.  —  la  Kain  v.  Rinker,  i  Ind.  App.  ate  such  contract." 
86,  the  note  was  given  for  "  Bohe-  Settlement  of  Criminal  Froseoation  — 
mian  "  oats  with  a  collateral  contract  Compoonding  Felony. —  In  Graham  «/. 
by  the  payee,  and  the  answer  was  held  Marks,  98  Ga.  67,  the  plea  by  a  surety 
Insufficient  because  it  merely  charac-  attempted  to  allege  that  the  note  was 
terized  the  transaction  as  based  upon  a  given  in  settlement  of  a  criminal  prose- 
gaming  and  swindling  consideraCion  culion,  and  it  was  held  bad  on  demur- 
without  showing  it  to  be  such  by  any  rer  for  failure  to  allege  that  the 
allegation  of  matter  of  fact,  and  with-  principal  had  committed  any  offense 
out  alleging  that  any  of  the  acts  or  and  for  omitting  the  averment  of  any 
promises  of  the  parties  was  made  de-  facts  from  which  the  court  could  deter- 
pendent  upon  any  uncertain  act  or  mine  that  he  was  being  prosecuted  or 
event.  See  also  Ebersole  v.  Morrison  the  nature  of  the  offense  charged 
First  Nat.  Bank,  36  111.  App.  267.  against  him.     See,  however,  Howk  v. 

Gambling  in  Fntores.  —  In  Fisher  i/.  Eckert,  4  Thomp.  &  C.  (N.  Y.)  300, 
Fisher,  113  Ind.  474,  a  demurrer  was  where  the  answer  alleged  in  very  gen- 
sustained  to  an  answer  which  alleged  eral  terms  that  the  note  was  obtained 
**  that  the  only  consideration  for  such  under  menace  of  a  prosecution  for  fel- 
note  was  the  payment  of  margins  on  ony,  but  on  appeal  from  a  judgment  in 
wheat  that  had  never  been  delivered  to  favor  of  the  defendant  the  answer  was 
defendant  by  plaintiff  or  by  any  one  considered  as  amended  to  conform  to 
for  him."  The  court  said:  *'  For  the  proof  which  established  the  de- 
aught  that  was  alleged  to  the  contrary  fense.  As  to  the  propriety  of  such 
in  the  second  paragraph  of  answer,  it  amendments  in  support  of  a  judgment 
might  well  have  been  that  the  wheat  see  generally  article  Amendments,  vol. 
therein   mentioned,   upon    which    the  i,  pp.  578,  582. 

'  margins '   were   paid   for  which   the  For  an  answer  sufficiently  showing 

note  in  suit  was  given,  was  to  be,  and  that  the  note  was  given  in  considera- 

was  in   fact,  delivered  to  some  third  tion   of  the  dismissal    of    a    pending 

person  at  defendant's  request;  or  that,  criminal    prosecution    see    Collier    v. 

if  such  wheat  was  to  be  delivered  to  Waugh,  64  Ind.  456;  and  for  another 

defendant,  he  bad  prevented  such  de-  answer  held  sufficient  to  show  that  the 

livery  thereof  by  his  refusal  to  receive  note  was  based  upon  an  agreement  to 

such   wheat;   or  that  the  wheat  '  had  stifle  a  criminal  prosecution  although 

never  been  delivered  to  defendant  by  it  did   not  positively  allege   that  the 

plaintiff  '  because  the  time  for  such  de-  party    had     actually    committed    the 

livery  had  not  yet  arrived.     In  White-  crime,    see    Welborn    v.    Norwood,    i 

sides  V.   Hunt,  97  Ind.  iqi,  after  an  Tex.  Civ.  App.  614. 

exhaustive  examination   of  the  ques-  An   answer  does  not  show  a  com- 

tion    which   defendant    intended   and  pounding  of  a  felony  where  it  denies 

attempted   to  present  by  the    second  that  any  felony  was  in  fact  committed 

paragraph  of  his  answer  herein,  it  was  and  shows  that  no  prosecution  for  one 

held,   substantially,   that    where    any  was  pending.      Catlin    v.    Henton,   9 

commodity  is  bought  for  future  deliv-  Wis.  476. 

ery,  without  regard  to  the  form  of  the  Election  Wager.  —  Under  a  statute 
contract,  if  the  parties  mutually  under-  making  void  all  notes  for  the  repayment 
stand  and  intend  that  the  purchaser  of  money  lent  to  be  wagered  where  the 
shall  pay  for,  and  the  seller  shall  de-  money  is  so  lent  '*  at  the  time  of  such 
liver,  the  commodity  sold  at  the  matur-  wager"  an  answer  alleging  that  the 
ity  of  the  contract,  the  transaction  is  consideration  of  the  note  was  money 
legal  and  valid;  and  the  fact  that  the  given  for  the  purpose  of  betting  on  an 
purchaser  is  required  to  deposit  a  mar-  election  does  not  aver  sufficient  facts 
gin,  and  to  increase  the  same  at  any  to  constitute  a  defense  unless  it  clearly 
time  the  market  may  require  it,  to  se-  shows  that  the  loan  was  con  tempo  rane- 
cure  the  payment  of  the  purchase  ous  with  the  wager.  Ensley  v.  Patter- 
price  at  maturity,  or  that  the  seller  son,  ig  Ind.  95. 

shall   deposit  a  margin,  and  increase  An   answer  alleging  that  the   note 

the  same  like  the  purchaser,  to  secure  was  given    upon    an    election   wager 

the  delivery  of  the  commodity  sold  at  should  state  '*  what  election,  between 
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that  the  instrument  was  executed  in  the  state  where  the  action 

whom  it  was  pending,  and  the  particu-  they  would  be    required  to    show    a 

lars  of   the    transaction."     Sybert    v.  license   at  the  trial   is  not    alleged." 

Jones,   19  Mo.  86,  where  the  answer  Taliaferro  v.  Moffett,  54  Ga.  150. 

held  insufficient  alleged  that  the  note  Knowlodgs  of  Vnla^^bl  Purpose.  —  In 

was  given  as  a  bet  on  the  August  elec-  Wallace  v.  Lark,   12  S.  Car.  576,  the 

tion,  1852,  for  state  and  county  officers,  defendant's  answer  alleged   that  the 

authorized  by  the  constitution  and  laws  note  was  given  for  a  horse  to  be  used 

of  the  state  of  Missouri.  in  the  Confederate,  service  and  that  the 

Violation  of  liquor  Law.  —  Illegality  horse  was  actuallv  so  used.  A  demur- 
consisting  in  the  sale  of  spirituous  rer  was  sustained  because  the  answer 
liquor  without  a  license  is  not  shown  failed  to  aver  that  the  vendor  knew  at 
by  an  answer  merely  alleging  a  sale  of  the  time  of  the  sale  the  purpose  for 
spirituous  liquor  and  negativing  a  which  the  horse  was  bought,  even  as- 
license.  Johnson  v.  Meeker,  i  Wis.  suming,  which  the  court  did  not  admit, 
436.  that  such  knowledge  would  defeat  the 

Variance,  —  Descriptive  averments  action. 
of  essential  facts  must  be  proved  as  Conclosioii  of  Law.  —  An  averment 
alleged.  On  this  principle  it  was  held  that  the  note  was  based  upon  a  '*  gam- 
that  an  answer  alleging  that  the  note  bling  transaction  "  by  the  defendant  in 
was  given  for  intoxicating  liquors  sold  cotton  futures  was  held  to  be  a  mere 
by  the  plaintiff  to  the  defendant  in  vio-  statement  of  a  legal  conclusion  and  in- 
lation  of  law  was  not  supported  by  evi-  sufficient.  McCamant  v,  Batsell,  59 
dence  of  such  sales  by  a  third  party  to  Tex.  363. 

the  defendant  and  an  assignment  of  DeftDitenesi  and  Certainty.  —  A  statu- 

accounts  therefor  to  the  plaintiff  which  tory  provision  that  '*  the  answer  shall 

constituted   the    consideration  of    the  set  forth  in  clear  and  precise  terms " 

note.     Hurlbut  t'.  Bagley,  99  Iowa  127.  the  substantive  facts   relied   upon  in 

Violation  of  Sunday  law.  —  An  answer  avoidance  does  not  require  more  clear- 
alleging  that  the  note  was  given  for  ness  and  precision  than  is  necessary  in 
goods  sold  on  Sunday  negativing  the  a  technical  plea  in  bar.  So  held  in 
existence  of  any  of  the  facts  or  condi-  Chenery  v.  Barker,  12  Gray  (Mass.) 
tions  which  would  withdraw  it  from  345,  where,  under  an  answer  alleging 
the  operation  of  the  statute  interdicting  that  the  note  was  given  for  spirituous 
"  all  contracts  made  on  Sunday,  un-  and  intoxicating  liquors  sold  to  the  de- 
less,*'  etc.,  was  held  sufficient  without  fendant  in  violation  of  law,  the  defend- 
showing  that  the  sale  was  also  oifen-  ant  was  permitted  to  prove  that  the 
sive  to  another  section  of  the  statute  note  was  made  in  renewal  of  two  for- 
which  made  the  sale  of  goods  an  in-  mer  notes  which  were  given  on  the 
dictable  misdemeanor.  Wadsworth  v,  same  illegal  consideration.  The  court 
Dunnam,  (Ala.  1898)  23  So.  Rep.  699.  said:    "  In   Hay  v,  Ayling,  16  Q.   B. 

A  plea  alleging  that  the  note  sued  on  423,  71  E.  C.  L.  423,  which  was  an  ac- 

was  executed,  delivered,  and  received  tion  against  the  acceptor  of  two  bills  of 

on  Sunday,  without  any  averment  that  exchange  of  the  same  date,  each  for 

the  payee  knew  that  it  was  made  on  £50,  the  defendant  pleaded  that  he  ac- 

Sunday,  was  held  insufficient  in  Ray  v,  cepted   the   bills   at  the   request  of  a 

Catlett,  12  B.  Mon.  (Ky.)  534.  third  person  named,  to  whom  he  had 

Drugs  Illegally  Sold.  —  A  statute  made  lost  £100,  by  betting  on  a  horse  race, 

it  a  misdemeanor  for  a  person  to  keep  and  that  he  had  accepted  the  bills  in 

a  drug  store*'  without  first  obtaining  a  consideration  of  said  sum  of  £100  so 

license  therefor  from  the  medical  board  lost  by  betting,  and  to  secure  the  pav- 

of  his  own  school."    A  plea  alleging  ment  thereof,  contrary  to  the  statute  in 

as  a  defense  to  a  note  given  for  drugs  such  case  made.     Upon  the  trial  of  an 

purchased  from  the  plaintiffs  that  the  issue  on  the  replication  de  injuria,  etc., 

latter  kept  a  drug  store  *'  without  first  the  proof  was  that  the  defendant  at 

obtaining  a  license,"   etc.,   following  first  accepted,  in   consideration  of  the 

the  language  of  the  statute  as  above  gaming  transaction  mentioned  in  his 

Quoted,  was  held  to  be  insufficient  on  plea,  a  bill  drawn  by  the  plaintiff  for 

aemurrer,  because  **  the  material  issu-  £100,  which  was  dishonored,  and  that 

able  fact  as  to  what  school  the  plain-  the  plaintiff  then  gave  him  time,  and 

tiffs  belonged   and   from   what  board  took  the  acceptances  declared  upon,  by 
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is  brought,  for  this  is  a  legal  presumption.^     An  answer  alleging 
that  the  consideration  was  property  sold  contrary  to  law  need 
not  contain  an  offer  to  return  the  property.* 
c.  Averment  of  Notice,  etc.,  in  Action  by  Indorsee.  — 

Where  the  alleged  illegality  does  not  render  the  instrument 
absolutely  void  and  the  plaintiff  is  prima  facie  entitled  to  protec- 
tion by  the  law  merchant,  the  plea  or  answer  must  show  that  he 
was  not  a  bona  fide  holder  for  value  before  maturity.' 

6.  Averment  of  Diligence.  —  At  Common  Law,  in  an  action  against 
an  indorser  of  a  note  or  drawer  of  a  bill  of  exchange,  the  general 
issue  of  non  assumpsit  requires  the  plaintiff  to  prove  due  dili- 
gence in  making  demand  of  payment  and  giving  notice  of  non- 
payment.* 

In  Oodo  PlMding,  it  has  been  held  under  the  rule  requiring  specific 
denials,^  that  where  the  complaint  against  the  indorser  of  a  note 
alleges  demand,  refusal,  protest,  and  notice  of  protest,  an  answer 
denying  protest,  or  notice  thereof,  is  not  a  denial  of  a  demand;  • 
and  that  an  averment  of  *'  due  and  legal  notice  ''  of  dishonor  is 
not  traversed  by  denial  of  "due"   notice,   but  legal  notice  is 

way  of  renewal.  It  was  decided  that  ets,  notes  or  checks  not  being  author- 
there  was  no  variance  between  the  plea  ized  so  to  be  used  or  put  in  circulation.'* 
and  the  proof,  but  that  as  the  first  bill  The  court  said:  '*  This  plea  was  clearly 
was  for  an  illegal  consideration,  the  demurrable  upon  the  ground  of  uncer- 
two  others  were  for  the  same,  accord-  tainty.  It  does  not  show  the  character 
ing  to  the  averments  in  the  defendant's  of  the  tickets,  notes,  or  checks  set  up 
plea.  That  decision  conforms  to  our  as  the  consideration  of  the  note,  nor  by 
view  of  the  law."  whom   issued  —  whether  by   a    state, 

A  plea  alleging  that  the  note  was  county,  or  a  city  corporation,  or  by  a 

executed  on   Sunday,   specifying    the  private  corporation,  or  an  individual, 

day  of  the  month  and  year,  in  consid-  The  pleader  is  required  to  inform  his 

eratlon   of  drugs  "  then   and   there  "  adversary,  by  his  pleading,  of  the  na- 

sold  to  the  defendant  by  the  plaintiffs  ture  and  character  of  the  defense  relied 

in  the  transaction  of  the  ordinary  busi-  upon,  with  sufficient  certainty  to  enable 

ness  of  the  plaintiffs,  was  rejected  as  him  to  reply  understandingly." 

insufficient  to  show   a   transaction  of  1.  Bowen  t/.  Kemerer,  ii  Phila.  (Pa.) 

business  in   violation   of  the  Sunday  557,  33  Leg.  Int.  (Pa.)  170. 

law,  for  the  reason  that  the  plea  did  2.  Barker  v.  Justice,  41  Miss.  245. 

not    state    in    terms    the   day  of    the  8.  Johnson  v.  Meeker,   i   Wis.  436; 

month  on  which  the  sale  was  made,  Johnston  v,  Dickson,  1  Blackf.  (Ind.) 

nor  that  it  was  done  on  Sunday,  nor  256;  Bailey  v,  Bidwell,  13  M.  &  W.  73. 

that  the  drugs  were  delivered,  *'  nor  See  also    Ebersole  v,   Morrison   First 

show  what  was  done  toward  a  sale,  or  Nat.  Bank,  36  III.  App.  267;  Bemis  v. 

in   relation  to  it  so  as  to  enable  the  Horner,   44    111.   App.    319;     Baldwin 

court  to  say  that  the   plaintififs  did  in  v.  Brogden,  2  Stew.  (Ala.)  9;  Coyle  v. 

fact  labor  in  their  own  or  any  other  Fowler,    3    J.    J.    Marsh,    (Ky.)    473: 

trade  or  calling  on  the  sabbath."     Rav  Howk  v.  Eckert,  4  Thomp.  &  C.  (N.  Y.) 

V.  Catlett,  12  B.  Mon.  (Ky.)  534.           '  300;  Bailey  v,  Bidwell,  13  M.  &  W.  73. 

In  Ford  v,  Ragland.  25  Ark.  612,  the  And  see  supra,  c.  Averment  oj  Notice, 

defendant  pleaded  that  the  considera-  etc,,  in  Action  by  Indorsee;  and  for  an 

tion  of  the  note  sued  upon  "  was  cer-  answer  held  sufficient  in  this  particular, 

tain  tickets,  checks  or  notes,  purport-  see  Collier  v,  Waugh,  64  Ind.  456. 

ing  that  money  would  be  paid  to  the  4.  Peters  v.  Hobbs,  25  Ark.  67. 

receiver,  holder  or  bearer,  which  said  6.  See  generally  article  Answers  in 

tickets,  notes  or  checks  were  intended  Code  Pleading,  vol.  i,  p.  777. 

to  be  used  as  a  currency  or  medium  of  6.  Brennan  z/.  Lowry,  4  Daly  (N.  Y.) 

trade,  in  lieu  of  money,  the  said  tick-  253. 
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thereby  admitted;  ^  a  denial  by  an  indorser  of  receipt  of  notice 
of  protest  may  be  stricken  out  as  irrelevant.'  If  a  notarial  pro- 
test is  filed  as  an  exhibit  to  the  complaint,  an  answer  averring 
want  of  knowledge  or  information  sufficient  to  form  a  belief  is 
not  a  sufficient  denial  of  the  alleged  presentation,  demand, 
refusal  of  payment,  and  protest.' 

Ayoiding  Sffeet  of  VoUrj'i  Certifloate.  —  In  New  York  an  affidavit 
denying  receipt  of  notice  of  dishonor,  in  order  to  destroy  the 
effect  of  a  notary's  certificate  of  protest  as  presumptive  evidence 
under  the  code^  must  be  positive  and  unqualified,^  not  upon 
information  and  belief,'  and  must  be  annexed  to,  but  distinct 
from,  the  answer.''  The  original  affidavit  must  be  served ;  service 
of  a  copy  is  insufficient.'  If  the  defendant  is  allowed  to  testify, 
without  objection,  that  no  notice  of  protest  was  received,  the 
legal  sufficiency  of  the  notice  is  open  to  inquiry,  regardless  of  the 

1.  TreadweU  v,  Hoffman,  5  Daly  (N.  issory  note  or  bill  of  exchange,  or  of 

Y.)  207;  Voang  v.  Miller,  63  Cal.  302.  the  service  of  notice  thereof  on  a  party 

In  Huffaker  v.  National  Bank,  12  to  the  note  or  bill ;  specifying  the  mode 
Bash  (Ky.)  292,  a  denial  that  the  note  of  giving  the  notice,  the  reputed  place 
was  "  duly  "  protested  was  held  in-  of  residence  of  the  party  to  whom  it 
sufficient.  See  generally  as  to  the  was  given,  and  the  post*office  nearest 
sufficiency  of  denial  that  an  act  was  thereto;  is  presumptive  evidence  of 
'*  duly "  done,  article  Answers  in  the  facts  certified,  unless  the  party. 
Code  Pleading,  vol.  i,  p.  807.  But  in  against  whom  it  is  offered,  has  served 
Stoeckle  v.  Gray,  (Del.  1897)  39  All.  upon  the  adverse  parly,  with  his  plead- 
Rep.  775,  an  action  on  a  note  against  ing,  or  within  ten  days  after  joinder  of 
an  indorser,  an  affidavit  of  defense  an  issue  of  fact,  an  original  affidavit  to 
setting  up  that  "  the  said  promissory  the  effect  that  he  has  not  received  no- 
note  was  never  protested  according  to  tice  of  nonacceptance,  or  of  nonpay- 
law,"  was  held  sufficient  to  prevent  ment  of  the  note  or  bill.  A  verified 
judgment  on  the  pleadings.  answer  is  not  sufficient  as  an  affidavit, 

8.  Edgerton  v.  Smith,  3  Duer  (N.  Y.)  within  the  meaning  of  this  section." 

614;  Harbeck  v.  Craft,  4  Duer  (N.  Y.)  6.  Harbeck  v.  Craft,  4  Duer  (N.  Y.) 

128.    See  also  Gawtry  v,  Doane,  51  N.  122. 

Y.  90;  Bartlett  v.  Benson,  14  M.  &  W.  "  The  statute  only  applies  where  no 

733.     Compare  Ward  v,  Waterhouse,  2  notice  has  been  received  at  any  time." 

Robt.  (N.  Y.)  653.  Union  Bank  v,  Gregory,  46  Barb.  (N. 

Reception  of  notice  cannot  be  denied  Y.)  102.  holding  that  it  is  not  a  suffi- 
on  information  and  belief.  Gridler  v,  cient  denial  where  the  defendant  ad- 
Farmers',  etc..  Bank,  Z2  Bush  (Ky.)  mits  that  he  received  notice  but  alleges 
336*  that   it  was   not  until  a  certain  date, 

8.  Huffaker  v.  National  Bank,  12  long  after  the  note  fell  due. 
Bush  (Ky.)  292;  Gridler  v.  Farmers',  An  affidavit  admitting  receipt  of  no- 
ctc.  Bank,  12  Bush  (Ky.)  335.  Contra,  tice,  but  alleging  a  want  of  knowledge 
where  the  protest  of  the  notary  does  or  information  sufficient  to  form  a  be- 
not  accompany  the  complaint.  Dicker-  lief  as  to  whether  it  was  due  notice,  does 
son  V,  Kimbal,  i  Code  Rep.  (N.  Y.  not  meet  the  requirement  of  the  code. 
Special  Term)  49;  Bailey  v.  Lane,  13  Pierson  r.  Boyd,  2  Duer(N.  Y.)  39. 
Abb.  Pr.  (N.  Y.  Supreme  Ct.>354.  6.  Gawtry  r.  Doane,  51  N.  Y.  84. 

4.  New  York  Code  Civ.  Pro.,  §  923,  7.  Gawtry  v,   Doane,   51   N.  Y.   84. 

provides  as  follows:    *'  The  certificate  where  the  court  also  said  that  *'  the 

of  a  notary  public  of  the  state,  under  denial  to  be  inserted  in  the  affidavit  is 

his  hand  and  seal  of  office,  of  the  pre-  not  a  proper  one  to  be  inserted  in  an 

sentment  by   him,  for  acceptance  or  answer." 

payment,  or  of  the  protest,  for  non-  8.  Gessner  v.  Smith,  (City  Ct.)  18  N. 

acceptance  or  nonpayment,  of  a  prom-  Y.  St.  Rep.  1013. 
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notary's  certificate,  although  no  affidavit  was  served.^  In  New 
Jersey  a  notary's  certificate  of  protest  is  conclusive  evidence  of 
the  facts  certified,  unless  the  defendant  gives  notice  with  his  plea 
that  he  intends  to  dispute  the  facts.'  But  if  the  certificate 
offered  in  evidence  is  defective,  the  defendant  mav  object  to  its 
competency,  though  no  notice  was  given  by  him.* 

7.  Mistake.  —  At  common  law,  in  an  action  between  the  imme- 
diate parties  to  the  instrument,  evidence  of  a  mistake  whereby,  in 
whole  or  in  part,  there  was  an  original  absence  of  consideration 
for  the  contract,  has  been  held  to  be  admissible  under  the  general 
issue  of  non  assumpsit.^  But  if  mistake  is  specially  pleaded,  the 
facts  and  grounds  thereof  should  be  distinctly  stated;  ^  although 
an  objection  for  mere  generality  of  averment  should  be  taken  by 
demurrer  pointing  out  the  defect,*  or  in  code  pleading  by  motion 
to  make  the  answer  more  definite  and  certain.''  Mistake  cannot 
be  proved  under  an  answer  of  payment,®  nor  under  an  answer 

1.  Cuming  v.   Roderick,   28    N.  ^.  and  the  defendants  in  fact  aver  that 

App.  Div.  253.  the  balance  was  produced  against  the 

8.  Gen.   Stat.   N.   J.,   1895,  p.   1401,  defendants  by  mistake,  when,  upon  a 

g  20.  correct  settlement  of  their  accounts, 

8.  Burk  V,  Shreve,  39  N.  J.  L.  214.  nothing  was  due.'*     To  this  plea  a  de- 

4.  Blakelyz'.  Hampton,  3  McCord  L.  murrer  was  sustained,  the  court  indi- 
(S.  Car.)  469,  where  parol  proof  was  eating  the  defect  in  the  plea  by  italics, 
admitted  to  show  that  the  note  in  suit  as  in  the  following  extract  from  the 
was  given  in  substitution  for  two  other  opinion:  *' It  is  averred  that  the  note 
notes,  and  that  by  miscalculation  it  was  given  for  the  balance  found  due 
was  made  for  a  wrong  sum;  Hunter  upon  a  settlement  of  arr^^tiif/j  and  iii'/fi-, 
V,  Graham,  i  Hill  L.  (S.  Car.)  370.  between  the  parties,  when  upon  a  cor- 
Compare  Downs  r.  Webster,  Brayt.  rect  settlement  of  their  accounts  only, 
(Vt.)  79;  McDuffie  V.  Magoon,  26  Vt.  nothing  was  due.  This  may  be  true, 
518. .  and  yet  if  notes  be  taken  into  the  settle- 
In  Equity  a  mistake  may  be  corrected  ment,  the  whole  amount  of  the  note 

so  as  to  make  the  instrument  express  sued  on  may  be  due."  For  other  cases 
the  real  intention  of  the  parties,  even  where  mistake  was  insufficiently 
though  at  law  some  authorities  hold  pleaded,  see  McCormack  r.  Klingen- 
that  parol  evidence  of  mistake,  without  smith,  29  Ind.  296;  Lyman  v.  Camp- 
fraud  or  imposition  Is  inadmissible,  bell,  34  Mo.  App.  213;  Marion,  etc.. 
See  4  Am.  and  Eng.  Encyc.  of  Law  (2d  Gravel  Road  Co.  v.  Kessinger,  66  Ind. 
ed.),  p.   153.     Hence,  where  equitable  549. 

defenses  are  allowed  in  actions  at  law  6.  Donaldson  v.  Cleburne  First  Nat. 

mistake  may,  in  proper  cases,  be  set  Bank,  (Tex.  Civ.  App.  1893)  22  S.  W. 

up  in  the  answer.     Claxon  v.  Demaree,  Rep.  543. 

14  Bush  (Ky.)  172.     See,  in  general,  7.  Seeley  v,  Engell,  13  N.  Y.  542  [r^- 

article  Equitable  Defenses,  vol.  7,  p.  versing  17  Barb.  (N.  Y.)  530],  where, 

799.  and  as  to  the  sufficiency  of  aver-  in  an  action  to  recover  a  balance  on  a 

ments  of  mistake  in  equity  pleading,  note,  the  answer  alleged  that  the  note 

see  article   Mistake,  ante^  p.  32;  and  "was  by  mistake  given  for  a  greater 

article  Rescission,  Reformation,  and  sum  than  was  due  from  the  maker  to 

Cancellation.  the  payee,  to  wit,  a  sum  sufficient  to 

5.  Mansfield  v.  Barber,  59  Ga.  851;  cancel  the  balance  claimed.*'  The 
Gains  v.  Park,  3  B.  Mon.  (Ky.)  223,  court  held  that  by  taking  issue  on  the 
where  the  plea  alleged  that  the  note  answer  and  going  to  trial  the  objection 
sued  on  was  given  "  to  secure  the  pay-  for  indefiniteness  was  waived.  See 
ment  of  the  amount  which  fell  due  to  generally  article  Definiteness  and 
the  plaintiffs  upon  a  settlement 'of  ac-  Certainty  in  Pleadings,  vol.  6,  p.  246. 
counts  and  notes  between  the  parties;  8.  Lowry  v,  Shane,  34  Ind.  495. 
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alleging  actual  fraud,  ^  nor  under  the  plea  of  non  est  factum  in  a 
common-law  action  on  a  sealed  obligation.* 

Equitable  Sellaf  by  GroM  Complaint.  —  In  code  practice  if  the  instru- 
ment does  not  express  the  real  intention  of  the  parties,  by  reason 
of  mutual  mistake,  the  defendant  may  have  it  reformed  under  a 
cross  complaint.* 

8.  Duress.  —  At  common  law  duress  was  admissible  as  a  defense 
under  the  plea  of  non  assumpsit^^  but  not  under  the  plea  of  non 
est  factum  in  an  action  on  a  sealed  obligation,*  and  now  by  force 
of  statute  or  of  code  provisions  the  defense  must  be  specially 
pleaded,*  and  the  facts  constituting  the  alleged  duress  must  be 
distinctly  averred.''  Where  the  action  is  not  between  the  imme- 
diate parties  to  the  instrument,  the  plea  or  answer  must  also  state 
facts  showing  that  the  plaintiff  had  notice  of  the  duress  or 
acquired  title  in  such  a  manner  as  to  subject  him  to  the  defense.® 

9.  Extension  of  Time  —  a.  In  Action  Against  Maker. — 
Extension  of  time  by  the  plaintiff  is  a  good  defense,®  but  being 

1.  Leighton  v.  Grant,  20  Minn.  345.  by  a  detailed  statement  of  facts  that 

8.  Hunter  v.  Graham,  i   Hill  L.  (S.  the  defendant  executed  the    note    in 

Car.)  370.  fear  of  threatened  arrest  and  imprison- 

8.  Norris  v,  Scott,  6  Ind.  App.  18.  ment  at  the  instance  of  the  plaintiff  for 

4.  Gould.  PI.,  c.  6,  §  47.  See  also  a  pretended  crime  of  which  the  defend- 
Hardy  r/.  Ross,  4  III.  App.  505.  ant  was  innocent.     It  was  held  on  de- 

5.  In  such  an  action  duress  must  be  murrer  that  the  answer  disclosed  a 
specially  pleaded.    Edwards  v.  Brown,  good  defense. 

I  Tyrw.  182,  I  Cromp.  &  J.  307,  3  Y.  8.  McClintick  ».  Johnston,  i  McLean 

&  J.  423,    9  L.  J.   Exch.  84,  35  Rev.  (tJ.  S.)  414. 

Rep.  720:  1  Chitty  PI.  (i6th  Am.  ed.)  9.  Davis  ».  Weaver,  (Tex.  Civ.  App. 

511,  note.  1894)  27  S.  W.   Rep.  902;    Gentry   v. 

6.  Richardson  v,  Hittle,  31  Ind.  119.  Walker,  lot  Ga.  123,  where  judgment 
See  also  article  Duress,  vol.  7,  p.  247  was  reversed  for  error  in  striking.out  a 
et  seq.  plea  which  set  up  a  written  agreement 

7.  Garriott  v.  Abbott,  28  Ind.  9;  between  the  plaintiff  and  the  defendant 
Graham  v,  Marks,  98  Ga.  67,  where  the  purporting  to  have  been  founded  upon 
answer  was  held  Insufficient  because  a  valuable  consideration,  whereby  the 
it  did  not  appear  that  the  arrest  and  time  for  payment  had  been  extended 
Imprisonment  which  was  alleged  as  to  a  sale  subsequent  to  the  commence- 
duress  was  without  authon'ty  of  law,  ment  of  the  action,  although  at  the 
nor  that  if  legal  it  was  accomplished  for  time  of  trial  the  note,  even  under  the 
an  illegal  purpose.  terms  of  the  agreement,  was  past  due. 

Karital  Coeroion.  —  In  Richardson  v.  Contra.  —  Payne    v.   Weible,   30  III. 

Hittle,  31  Ind.  119,  husband  and  wife  166,  holding  that  if  the  plaintiff  has 

were  sued  upon  a  negotiable  note  exe-  failed  to  perform  his  agreement  he  is 

cuted  by  both,  and  the  wife  answered  liable  to  an  action  on  his  contract  for 

"  that  she  was  induced  by  the  persua-  damages,  or,  if  he  has  acted  in  fraud 

sions  of  said  payee  and  the  coercion  of  of  his  agreement,  a  court  of  equity  will 

her  said  husband  to  execute  said  note."  interpose   to  stay   the   proceedings  at 

The  answer  was  held  insufficient  for  law,  but  that  the   agreement   for  ex- 

the    reason    that    the   facts  were   not  tension  forms  no  bar  to  an  action  at 

averred  **  so  that  the  court  could  de-  law.     Culver  v.  Johnson,  90  111.  91  (by 

termine  the  question  as  to  whether  they  a  divided   court)   following  Archibald 

amounted  to  legal    coercion  or  not."  v.  Argall,  53  111.  307,  and  holding  that 

See  also  Klots  v.  Fincke,  2  Thomp.  &  *'  when     an     action     is     prematurely 

C.  (N.  Y.)  580.  brought,   because  of  an  agreement  to 

Soffiolent     ATormAnt.  —  In    Bush    v,  extend  the  time  of  payment,  which  has 

Brown,  49  Ind.  573,  the  answer  showed  not  elapsed,  it  is  matter  in  abatement 
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matter  in  excuse  of  performance,  should  be  specially  pleaded.^ 
The  plea  or  answer  should  allege  an  agreement  ^  upon  a  valuable 
consideration  •  and  a  breach  thereof.* 
b.  In  Action  Against  Indorser  or  Surety  —  Defense  under 

Oeneral  lune.  —  At  common  law  in  an  action  against  an  indorser  or 
surety  he  may  prove  under  the  general  issue  of  non  assumpsit  that 
he  was  discharged  by  the  plaintiff's  binding  agreement  with  the 
principal  debtor  for  an  extension  of  time,*  and  it  seems  that  a 
special  plea  setting  up  the  defense  is  bad  on  special  demurrer  as 
amounting  to  the  general  issue.* 

Beqniiites  of  Bpeelal  Plea.  —  In  a  suit  against  a  surety  or  indorser,  a 
plea  or  answer  alleging  an  extension  of  time  by  the  plaintiff  to 
the  maker,  acceptor,  or  prior  indorser,  must  show  that  the  plain- 
tiff promised  to  extend  the  time  ''  for  a  definite  period  ^  upon  a 
valuable  consideration  •  which  must  be  fully  pleaded,^®  and  with- 

only,  and   not  in  bar  of  the  action."  note  was  given  a  parol  agreement  was 

See  also  article  Abatement  in  Plead-  entered  into  between  the  parties  that 

ING,  vol.  T,  p.  22.  the  note  should  be  paid   at   maturity 

1.  See  Paddock  v.  Jones,  40  Vt.  474,  if  convenient  and  practicable,  but  if  not 
an  action  by  an  assignee,  the  plea  convenient  and  practicable,  (hen  that 
alleging  that  the  plaintiff  had  notice  of  the  time  for  the  payment  of  the  same 
the  defense  before  transfer  of  the  note  should  be  extended  until  the  defendant 
to  him.  should  receive  certain  money  which,  as 

2.  Paddock  v.  Tones,  40  Vt.  474.  he  alleged,  he  had  not  received  when 
8.  Costello  V.  Wilhelm,  13  Kan.  229.     he  filed  his  answer.     On  demurrer  the 

See  also  Archibald  v,  Argall,   53  111.  answer  was  held  insufficient  because 

307.  there  was  no  allegation  that  it  was  in- 

Soffloienoy  of  Erideiioe  of  Comideratioii.  convenient  or  impracticable  for  the  de- 

—  A  plea  alleging  that  the  agreement  fendant  to  pay  the  note  at  maturity, 

was  made  "  in  consideration  of  certain  5.  Warner    v.    Crane,    20    111.     148: 

valuable  securities  then  placed  in  their  Winnc  v.  Colorado  Springs  Co.,  3  Colo, 

hands  as  collateral  security  for  the  pay-  158.     Compare  Duplantier  v.  Newcomb, 

ment  of  said  note  "  was  held  sufficient  2  La.  Ann.  279. 

on  general  demurrer.  Paddock  v.  Jones,  As  to  the  requisites  of  such  agree- 

40  Vt.  474.  ment  in  order  to  operate  as  a  discharge 

In  Juchter  v.  Boehm,  63  Ga.  71,  the  of  an  indorser  or  surety,  see  Am.  and 

plea  alleged  an  agreement  for  a  good  Eng.  Encyc.  of  Law  (2d  ed.),  title  Bills 

and  valuable    consideration,  but  was  an^  iVi?/^^,  vol.  4,  p.  505. 

held  bad  because  it  did  not  set  out  the  6.  Warners.  Crane,  20 111.  148,  where 

consideration    nor    state   whether  the  the  court  was  of  that  opinion,  but  based 

agreement  was  executed  or  executory,  its  decision  partly  upon  other  grounds. 

In  Aiken  v.  Posey,  13  Tex.  Civ.  App.  7.  Prather    v.  Young,  67   Ind.   480, 

607,  an  answer  alleging  an  agreement  where  the  answer  did  not  clearly  show 

for  a  **  valuable   consideration  "   was  an  agreement  by  the  plaintiff, 

held  sufficiently  definite  as  against  a  8.  Smith    v.    Freyler,  4  Mont.   498; 

demurrer.  Prather  v.     Young,   67    Ind.    480.     It 

In  Union  Nat.  Bank  v.  Cross,  (Wis.  must  state  the  time  to  which  payment 

1898)  75  N.  W.  Rep.  992,  on  motion  of  was  extended.    Glickauft/.  Hirschhorn, 

the  plaintiff  the  defendant  was  required  73  111.  574. 

to  make  more  definite  and  certain  his  9.  Glickaufz/.  Hirschhorn,  73  111.  574; 

answer  setting  up  an  agreement  for  ex-  Smith   z/.   Freyler,   4  Mont.  498.     See 

tension  of  time,  by  stating  the  consid-  also  Scharf  v.  Moore,  102  Ala.  468. 

eration  therefor,  and  when  it  was  paid,  10.  Winne  v.  Colorad  oSprings  Co.,  3 

and    whether  the  agreement   was  in  Colo.   158,  where  a  plea  averring  that 

writing.  the  time   was  extended  *'  for  a  good 

4.  In  Costello  v,  Wilhelm,  13  *Kan.  and  valuable  consideration,"  was  held 

229,  the  answer  alleged  that  after  the  to  be  a  mere  statement  of  legal  conclu- 
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out  the  consent  of  the  defendant.^  If  the  defendant  was 
apparently  a  joint  maker  and  is  sued  as  such  he  cannot  defend  on 
the  ground  that  he  was  a  surety  and  was  discharged  by  extension 
of  time  to  the  principal  without  alleging  that  the  plaintiff  had 
notice  of  the  suretyship  at  the  time  of  the  agreement  for 
extension.* 

10.  Failure  to  Proceed  Against  Principal  at  Bequest  of  Surety.  — 
In  an  action  against  a  surety  a  plea  setting  up  as  a  defense  at  com- 
mon law  that  the  plaintiff  failed  to  proceed  against  the  principal 
at  the  request  of  the  defendant  is  bad,  unless  it  appears  there- 
from that  the  principal  was  solvent  in  the  sense  that  pa3rment 
could  have  been  coerced  by  action,  judgment,  and  execution 
against  him.*  Where  a  like  defense  is  based  upon  a  statutory 
request  and  failure  to  comply  therewith,  the  plea  or  answer  must 
show  such  a  notice  as  the  statute  requires,*  and  expressly  aver 
noncompliance  by  the  plaintiff.* 

11.  Tender.  —  See  generally  article  Tender. 

SoadlnaM  to  Pay  at  Time  and  Plaoe.  —  In  an  action  against  the  maker 
or  acceptor  of  a  note  or  bill  payable  at  a  particular  time  and  place 
the  defendant  may  bar  the  recovery  of  interest  and  costs  by  plead- 
ing that  he  was  ready  to  pay  at  the  time  and  place.*  The  tender, 
as  in  an  ordinary  plea  of  tender,  must  be  pleaded  with  a  profert 
in  curia J^ 

sion,  and  therefore  insufficient.     See  Where  the  Statute  Beqniree  Votioein 

also  Union  Nat.  Bank  v.  Cross,  (Wis.  Writing  it  must  be  averred  that  the  no- 

1898)  75  N.  W.  Rep.  992.  tice  was  in  writing.     Ward  v.  Stout,  32 

1.  Green  v,  Brandon,  Walk.  (Miss.)  III.  309;    Mendel  v.  Cairnes,  84  Ind. 

372;  Prather  v.  Young,  67  Ind.  480.  T41;    Darby  v,  Berney  Nat.  Bank,  97 

An  Approved  Precedent  of  an  answer  Ala.  646.     Contra^  Coats  v.  Swindle,  55 

by  a  surety,  setting  up  as  a  defense  Mo.  31,  holding  that  although  the  stat- 

that  the  plaintiff  had  given  time  to  the  ute  provides  that  the  request  shall  be 

principal,  will  be  found  in  Holland  v.  in  writing,  it  is  sufficient  to  allege  the 

Johnson,  51  Ind.  347.  fact  of  request,   and  then  it  must  be 

3.  McCloskey  v.  Indianapolis  Manu-  shown  by  the  evidence  that  the  statute 
facturers',    etc..   Union,  67    Ind.    89.  has  been  complied  with. 

Citing  Davenport  v.  King,  63  Ind.  64,  5.  Marshall    v,    Mathers,    103   Ind. 

and  Neel  v,  Harding,  2  Metc.(Ky.)  247.  458. 

8*  Darby  v.  Berney  Nat.  Bank,  97  6.  Caldwell  v.  Cassidy,  8  Cow.   (N 

Ala.  643,  holding  the  plea  insufficient  Y.)  271,  holding  that  the  plea  should  be 

where  it  merely  averred  in  this  behalf  in  bar  of  the  damages  and  not  of  the 

that  when  the  note  became  due  and  the  action.    See  also  Edwards  v.  Hasbrook, 

defendant  requested    the  plaintiff    to  2  Tex.  578;  Central  Bank  v.  Thein,  76 

proceed  against  the  principal,  the  lat-  Hun  (N.  Y.)  571. 

ter  had  **  ample  means  wherewith  to  7.  Carley  v,  Vance,    17   Mass.   389; 

pay    said    indebtedness.'*      In    many  Hill  v.  Place,  5  Abb.  Pr.  N.  S.  (N.  Y. 

jurisdictions  it  is  held  that  the  defense  Super.  Ct.)  18;  Caldwell  v.  Cassidy,  8 

is  not  available  at  common  law.     See  Cow.  (N.  Y.)  271 ;  Westcott  r.  Palton. 

Am.  and  Eng.  Encyc.  of  Law  (ist  ed.),  10  Colo.  App.  544. 

vol.  20,  p.  799.  '*  The  plea  in  such  case,  to  be  a  good 

4.  Averment  ofBequeet"  to  Collect  "the  one,  must  state  that  the  maker  was 
note  out  of  the  defendant's  principal  is  ready  to  pay  the  money  at  the  time  and 
not  sufficient  where  the  statute  provides  place  named,  that  he  has  ever  since 
for  notice  "  to  bring  suit  thereon  "  been  ready  there  to  pay  the  same,  and 
against  the  principal.  Darby  v.  Ber-  that  he  brings  the  money  into  court  for 
ney  Nat.  Bank,  97  Ala.  643.  the  plaintiff."     Lyons  v,  Williamson, 
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ISJ.  Payment.  (See  generally  article  Payment.)  —  In  an  action 
by  an  assignee  of  a  note  or  bill  against  a  maker  or  acceptor  an 
answer  alleging  payment  before  assignment,  and  that  the  plaintiff 
had  notice  thereof  prior  to  such  assignment,  states  a  good  defense.* 
Usury,  payment,  and  extension  of  time  to  the  principal  whereby 
the  defendant,  a  surety,  was  discharged,  are  not  inconsistent 
defenses,*  nor  are  payment  and  denial  of  plaintiff's  ownership,* 
but  payment  and  denial  of  execution  have  been  held  to  be  incon- 
sistent defenses.* 

13.  Fraud  in  Obtaining  Execution  of  Inttnunent  —  XTnder  the  General 
iMue.  —  At  common  law  fraud  relating  to  the  execution  of  the 
instrument  *  may  be  proved  under  the  general  issue  of  non 
assumpsit  where  the  action  is  on  an  unsealed  instrument  or  under 
non  est  factum  in  an  action  on  a  specialty.*  Nevertheless  the 
defense  may  be  specially  pleaded.'' 

27  Me.    152.     To  the  same  point,  see    may  have  paid  the  notes  to  the  true 
Greeley  v.  Whitehead,  35  Fla.  523.  owner."      Cavitt    f.   Tharp,    30    Mo. 

1.  Cromwell  v,  Yandes,  61  Ind.  495.    App.  134. 

but  where  the  defendant  pleaded  4.  Sheppard  v.  Starrett,  35  Mo.  367. 
payment  to  the  assignor  before  the  issu-  See  also  May  v.  Burk,  80  Mo.  679. 
ance  of  the  summons  in  the  case,  and  Contra^  Patrick  v,  Boonville  Gas  Light 
the  declaration  alleged  an  assignment  Co.,  17  Mo.  App.  462.  See  also  Nelson 
long  before  the  commencement  of  the  v.  Brodhack,  44  Mo.  596. 
suit,  it  was  held  that  the  plea  tendered  5.  Fraud  Belating  to  Exeeation  of  In- 
an  irrelevant  and  immaterial  issue  and  stmment.  —  The  fraud  discussed  in  this 
should  have  been  treated  as  a  nullity,  section  is  not  such  as  relates  to  the  con- 
Robinson  V.  Keys,  9  Humph.  (Tenn.)  sideration,  but  that  which  concerns  the 
144.  execution  of  the  instrument,  as,  for  in- 

Axiswer  Prerentliig  Judgment  on  Plead-  stance,  misreading  the  instrument,  or 

ings.  —  In  Farmers',  etc.,  Sav.  Bank  v,  by  artifice  obtaining  the  party's  signa- 

Christensen,  51  Cal.  571,  an  action  by  ture  to  an  instrument  which  he  did  not 

an  assignee  against  the  maker,  it  was  intend  to  sign.     In  some  of  the  cases 

held  that  an  answer  alleging  payment  cited  in   the  following  notes  it  is  not 

at  maturity  to  the  payee  while  he  was  entirely    clear    whether    the    defense 

the  **  holder  "   without  any  notice  of  pleaded  in  general  terms  was  intended 

the  alleged  prior  assignment  was  held  to  attack  the  consideration  or  the  exe- 

sufficient  to  raise  an  issue  of  fact  so  as  cution.     In  McClintick  v,  Johnston,  i 

to  prevent  judgment  for  the  plain tifif  on  McLean  (U.   S.)  417,  and  in  Dorr  v, 

the  pleadings.  Munsell,  13  Johns.  (N.  Y.)  430,  how- 

Deflniteneee  in  Plea  of  Payment.  —  In  ever,  the  distinction  above  noticed  was 

Hawkins  v.  Fellowes,  6Dana(Ky.)  128,  explicitly  referred  to.    The  defense  of 

the  defendant  pleaded  that  the  plaintiff  fraud  in  the  consideration  of  the  instra- 

indorsed  and  delivered  the  note  to  a  ment  has  been  discussed  sutra^  p. — . 

third  party  to  whom  the  note  was  paid,  6.  Ausem  v.  Byrd,  6  Ina.  475;  Hil- 

but  did  not  state  by  whom  it  was  paid,  dreth  v,  Tomlinson,   2  Greene  (Iowa) 

The  plea  was  held  bad,  because  it  did  360;  Woolson  v.  Shirley,  6  Dana  (Ky.) 

not  negative  the  supposition  that  the  309;  Banks  v.  McCosker,  82  Md.  518; 

plaintiff  had  paid  it  as  indorser,  taken  Soper  v.   Peck,  51  Mich.  563;  Dorri^. 

up  the  note,  erased  the  indorsement,  Munsell,    [3  Johns.  (N.  Y.)  430;   Van 

and  sued  in  his  own  name.  Valkenburgh  v.  Rouk,  12  Johns.  (N. 

2.  Shed  V,  Augustine,  14  Kan.  282;  Y.)337;  Stacy  i'.  Ross,  27  Tex.  3;  Tay- 
Osborne  v.  Waller,  (Minn.  1898)  75  N.  lor  v.  King,  6  Munf.  (Va.)  358;  Mc- 
W.  Rep.  732,  where  the  court  said :  Clintick  v,  Johnston,  i  McLean  (U.  S.) 
*'  The  time  of  payment  may  have  been  417. 

extended,  and  the  notes  paid  after  they       7.  McClintick  e/.  Johnston,  i  McLean 

became  due.*'  (U.  S.)4i7,  holding  that  the  plea  does 

8,  **  Non  constat  but   the  defendant    not  amount  to  the  general  issue,  in- 
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Soilloieney  of  Spedal  Plea  or  Aniw«r.  —  According  to  the  weight  of 
authority  at  common  law,  an  averment  that  the  instrument, 
whether  sealed  or  unsealed,  was  obtained  from  the  defendant  by 
fraud,  covin,  and  misrepresentation,  is  not  objectionable  for  gen- 
erality.* Other  well-considered  cases  hold  that  the  facts  consti- 
tuting the  fraud  must  be  specified,*  and  this  is  the  rule  in  code 
pleading.'  In  an  action  by  an  assignee  against  a  maker  or 
acceptor  the  plea  or  answer  should  aver  the  additional  facts  which 
would  be  necessary,  as  already  shown,*  in  a  plea  or  answet 
impeaching  the  consideration  of  the  instrument  in  an  action 
between  the  same  parties,*  unless  the  circumstances  alleged  are 
such  as  to  render  the  instrument  void  in  the  hands  of  a  bona  fide 
holder  for  value  before  maturity.* 

14.  Alteration  of  Inftnunent  —  a.  Necessity  of  Plea  or 
Answer.  —  The  fact  that  the  instrument  has  been  altered  since 
its  execution  must  be  put  in  issue  by  the  defendant  by  some 
proper  plea  or  answer.'' 

asmuch  as  it  does  not  amount  to  a  de-  lar  note  in  suit  was  the  one  which  was 

nial  of  any  allegation  which  the  plain-  open  to  the  defense, 
tiff  is  bound  to  prove  in  support  of  his        8.  McMurray  v,  Gi£Ford,  5  How.  Pr. 

declaration.  (N.  Y.  Supreme  Ct.)  14;   Cummings  v, 

1.  Strawser  v.  Johnson,  2  Greene  Thompson,  18  Minn.  246,  where  certain 
(Iowa)  373;  Hildreth  v.  Tomlinson,  2  averments  relating  to  the  misreading 
Greene  (Iowa)  360;  Whiteheads.  Root,  of  the  instrument  were  discussed  by 
2  Mete.  (Ky.)  584;  Evans  v.  Stone,  80  the  court  and  held  sufficient  to  show 
Ky.  78;  Ross  V,  Braydon,  2  Dana  (Ky.)  fraud.  Gushee  v,  Leavitt,  5  Cal.  160; 
i6i;  Sharp  v.  White,  i  J.  J.  Marsh.  Frits  v.  Frits,  32  Ark.  327.  See  also 
(Ky.)  106,  holding,  however,  that  it  is  Mitchell  v.  Tomlinson,  91  Ind.  167; 
the  usual  and  better  practice  to  specify  Thomas  v,  Ruddell,  66  Ind.  326;  Glenn 
the  fraud.     McClintick  v,  Johnston,  i  v.  Porter,  49  Ind.  500. 

McLean  (U.  S.)  414.     See  also  the  form  4.  See  supra^  p.  641. 

of  plea  passed  sub  siUntio  in  Harvey  v,  5.  Banks  v.  McCosker,  82  Md.  518; 

Towers,  6  Exch.  6s6.  McClintick  v,  Johnston,  i  McLean  (U. 

2.  Giles  V,  Williams,  3  Ala.  316;  S.)  414;  Harvev  v.  Towers,  6  Exch. 
Hazard  v\  Griswold,  21  Fed.  Rep.  17S,  656.  See  also  Parkison  v,  Boddiker. 
quoted  in  article  Fraud,  vol.  9,  p.  693,  10  Colo.  505. 

note  2.     See  also  Munson  v,  Nichols,  For  averments  of  notice  of  the  fraud 

62  111.  Ill,  where  the  plea  held  suffi-  held  sufficient  to  admit  proof  of  notice 

cient  as  against  a  demurrer  is  set  forth  see  Cummings  v,  Thompson,  18  Minn, 

in  full;    Kimble  v.   Christie,    55   Ind.  246. 

140,  wheie  the  answer  held  insufficient  Contra   in  Indiana,  —  See    supra^  p. 

in  substance  is  set  forth  in  full;  and  644,  note  4,  and  Mitchell  t/.  Tomlinson, 

Butler  V.  Cams,  37  Wis.  61,  where  the  9i4nd.  167. 

answer,  alleging  substitution  of  an  in-  6.  For  the  conflicting  authorities  on 

strument  which  the  defendant  did  not  this  question  of  substantive  law  see 

intend  to  sign,  is  set  forth  in  full  and  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

was  held  sufficient.  title    Bills   and   Notes^  vol.  4,   p.   326 

Certftiiity  in  Averment.  —  In  Black  v,  et  seq.    For  an   answer  setting  forth 

Halstead,  39  Pa.  St.  64,  an  action  by  fraud  and  held  sufficient  as  against  a 

an   indorsee  against  the  maker  of  a  ^<7n0yS</<f  holder  for  value  see  Butler  i/. 

note,  the  defendant  pleaded  that  the  Cams,  37  Wis.  61;  and  for  an  insuffi- 

payee  claimed  to  have  two  of  the  de-  cient  answer  in  that  behalf  see  Ruddell 

fendant's     notes    of    like    date    and  v,  Fhalor,  72  Ind.  533. 

amount,  one  of  which  was  a  forgery  7.  Warner  v.  Spencer,  7  J.  J.  Marsh, 

or  fraudulently  obtained.     The  aver-  (Ky.)  340;  Hunt  v.  Mitchell,  4  Thomp. 

ment  was  held  insufficient  because  it  &  C.  (N.  Y.)  57,   i  Hun  (N.  Y.)  621. 

did  not  distinctly  state  that  the  particu-  See  also  Cantrelle  v.  Percy,  17  La.  520. 
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b.  Sufficiency  of  General  Issue.  —  An  alteration  of  the 
instrument  since  its  execution  may  be  shown,  at  the  common  law, 
under  a  plea  of  the  general  issue,  and  in  code  states  under  a  gen- 
eral denial,  where  the  plaintiff  declares  on  the  instrument  as  it 
was  origrinally  made.^  There  is  no  distinction  in  principle  between 
the  denial  contained  in  a  plea  of  non  est  factum  that  the  instru- 
ment set  up  is  the  defendant's  act  and  deed,  and  a  denial  in  an 
answer  under  the  code  that  the  instrument  declared  on  is  the 
defendant's  instrument  and  was  in  the  form  and  effect  set  up  in 
the  complaint  made  and  executed  by  him.' 

c.  Denial  of  Execution  of  Instrument.  —  A  plea  or 
answer  denying  the  execution  of  the  instrument  sued  on  is  suffi-^ 

1.  Henderson    v,    Wilson,    6    How.  Bat  see  Goss  v.  Whitehead,  33  Miss. 

(Miss.)  65;    Oakey  v.  Wilcox ,  3  How.  213,  holding  that  under  a  general  de- 

(Miss.)  330;  Whitmer  v,  Frye,  10  Mo.  nial  the  defendant  may  show  that  an 

348;  Farmers'  L.  &  T.  Co.  c.  Siefke,  agent  who  filled  up  the  the  instrument 

144  N.  Y.  354,  in  which  case  the  court  after  it  had  been  signed  in  blank  ex- 

nV^^Schwarz  v.  Oppold,  74  N.  Y.  307,  ceeded  his  authority,  and  inserted  a 

7  Daly  (N.  Y.)  121;  Boomer  v.  Koon,  sum   larger  than   that  intended,   and 

6  Hun  (N.  Y.)  645,  in  which  case  the  that  the  plaintiff  knew  of  these  facts, 

court  cited  i  Chitt.  PI.  482,  483;    Fair-  And  see  Hemphill  i/.  Alabama  Bank,  6 

haven   v.   Cowgiil,   8    Wash.    686,   in  Smed.  &  M.  (Miss.)  44,  holding  that 

which  case  the  court  cited  Smith  v,  U.  under  a  plea  of  non  assumpsit  the  de- 

S.,  2  Wall.  (U.  S.)  219,  and  Cape  Ann  fendant  cannot  show  that  the  instru- 

Nat.  Bank  v.  Burns,  129  Mass.  596.  ment  was  indorsed  in  blank  and  was 

Distinction  Where   Instmment  Is  De-  afterwards  filled  up  and  used  for  a  pur- 

olared  on  as  iUtered  and  as  Originally  pose  different  from  that  for  which  it 

ICade. —  It  is  held  by  the  weight  of  was  intended. 

authority  that  the  alteration  of  the  in-  Gonnoetiont  Statnte.  —  In  Mahaiwe 
strument  need  not  be  specially  pleaded  Bank  v,  Douglass,  31  Conn.  170,  it 
when  the  instrument  is  declared  on  in  was  held  that  under  Comp.  Laws 
its  altered  state,  but  where  the  plain-  1854,  p.  80,  g  90,  providing  that  under 
tiff  declares  on  the  instrument  in  its  the  plea  of  the  general  issue  the  de- 
original  condition  the  alteration  must  fendant  may,  without  notice,  give  in 
be  specifically  pleaded.  Farmers'  L.  evidence  any  special  matter  of  defense 
&  T.  Co.  V.  Siefke,  144  N.  Y.  354,  in  and  justification  except  *'  matter  in 
which  case  it  was  said:  **  In  the  latter  avoidance  or  a  defense  consistent  with 
case  the  plaintiff  sues  on  the  actual  the  truth  of  the  material  allegations  " 
contract  made,  and  the  defendant  is  of  the  declaration,  where  the  plaintiff 
seeking  to  defeat  a  recovery  because  it  alleges  that  the  defendant  indorsed  a 
had  been  subsequently  tampered  with,  bill  of  exchange,  the  defendant,  under 
and  this  defense  must  be  pleaded  and  a  plea  of  the  general  issue,  may  show 
sustained  by  a  preponderance  of  that  he  indorsed  the  bill  of  exchange, 
proof.'*  Citing  Hirschman  v,  Budd,  L.  and  that  after  such  indorsement  the  In- 
K.  8  Exch.  171.  strument  was  altered  without  the  de- 

Bistinotion  Where  Instnunent  Is  iUtored  fendant's  consent   by  the  insertion  of 

Before  or  After  Execution.  —  In  National  other  words   and   figures  than  those 

Bank  v.  Nickel!,   34  Mo.  App.  295,  it  which  had  been  agreed  upon, 

was  declared  that  where  an  instrument  2.  Boomer  v.  Koon,  6  Hun  (N.  Y.) 

has  been  fraudulently  altered  after  it  645.    CVA'n^  Schermerhorn  v.  Van  Allen, 

has  been  executed,  the  alteration  must  18  Barb.  (N.  Y.)  29;  Andrews  v.  Bond, 

be  specially  pleaded,  and  the  general  16   Barb.   (N.    Y.)  633,   and  Beaty  v. 

denial  is  not  sufficient,  but  that  evi-  Swarthout.  32  Barb.  (N.  Y.)  293. 

dence  that  before  the  delivery  of  the  Alteration    Hot    Hew   Xatter.  —  The 

instrument  or  before  any  legal  liability  alteration  of  the  instrument  since  its 

to  pay  it  had   attached,  it  was  altered  execution  is  not  new  matter,  such  as  Is 

without   the  consent  of  the  defendant,  required  by  the  code  to  be  set  up  in  an 

is  admissible  under  the  general  denial,  answer  in  avoidance  or  discharge  of  an 
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cient  to  admit  evidence  that  the  instrument  was  materially  altered 
after  its  execution.* 

d.  Special   Plea  Alleging  Alteration  —  (i)  Appropru 

ateness  of  Plea.  —  Although  a  plea  or  answer  denying  the  execution 
of  the  instrument  is  sufficient  to  admit  proof  of  its  alteration, 
since  it  was  executed,  it  is  very  proper  and  more  appropriate,  and 
perhaps  the  better  practice,  to  set  up  the  facts  specially,  to  avoid 
surprise  at  the  trial.*  A  plea  setting  up  an  alteration  of  the 
instrument  after  its  execution  is,  in  effect,  a  special  plea  of  non 
est  factum? 

(2)  Requisite  Allegations.  — The  plea  or  answer  must  not  be 
uncertain  and  indefinite,*  but  it  would  seem  that  an  answer  deny- 
ing that  the  defendant  had  at  any  time  executed  the  instrument 
in  its  present  form,  and  alleging  that  since  its  execution  it  has 
been  fraudulently  altered,  with  intent  to  cheat  and  defraud  the 
defendant,  is  sufficient.* 

By  Whom  and  When  Xade.  —  It  would  seem  that  it  is  necessary  to 
allege  that  the  plaintiff  made  the  alteration,  or  that  it  was  made 
at  his  instance  or  by  his  authority.*     It  must  be  alleged  that  the 

admitted  cause  of  action.     Boomer  z/.  was  released,  was  defective  for  its  gen- 

Koon,  6  Hun  (N.  Y.)  645,  distinguishing  erality  and  indefiniteness,  in  that  it  did 

McKyring  v.  Bull,   t6  N.  Y.  297,  and  not  aver  with  any  degree  of  certainty 

Quin  V.  Lloyd,  41  N.  Y.  34Q.  in  what  the  alleged  release  consisted. 

1.  Soaps  z/.   Eichberg,  42   111.   App.  See  also.Murray  z^.  Peterson,  6  Wash. 
375;    Boomer  v.   Koon,  6  Hun  (N.  Y.)  418. 

645.  5.  Law    V.  Crawford,  67  Mo.  App. 

2.  Vandergrift  v.  HoUis,  6  Houst.  150.  See  also  Wiltfong  v.  Schafer,  121 
(Del.)  90;  Soaps  v.  Eichberg,  42  Hi.  Ind.  264,  holding  that  it  is  sufficient  to 
^PP<  375;  Pankey  v,  Mitchell,  i  111.  admit  the  defendant's  signature,  and 
383;  Palmer  v.  Poor,  I2i  Ind.  135;  to  aver  that  since  he  signed  the  instru- 
Conner  z/.  Sharpe,  27  Ind.  41;  Lincoln  ment  it  was  changed  in  certain  mate- 
V.  Lincoln,  12  Gray  (Mass.)  45;  Ort-  rial  respects,  setting  out  the  changes, 
mann  v.  Merchants'  Bank,  41  Mich.  6.  Emmons  v.  Meeker,  55  Ind.  321; 
482;  Boomer  v.  Koon,  6  Hun  (N.  Y.)  Murray  v.  Peterson,  6  Wash.  418,  in 
645:  McVey  t/.  Ely,  5  Lea  (Tenn.)  438.  which   case  it  was   declared   that  an 

Demurrer  to  Answer  Setting  Up  Facts,  answer  alleging  that  said  instrument 

—  An  answer  under  oath  denying  that  '*  was,  without  the  authority,  knowl- 

the  defendant  executed  the  instrument  edge,  or  consent  of  the  defendanis,  or 

is  in   Indiana  sufficient  to  admit  evi-  either  of  them,  altered,'*  etc.,  was  suffi- 

dence  that  the  instrument  was  mate-  cient.      But    see    contra^  Bowman    v, 

rially  altered  after  its  execution,  and  Mitchell,  79  Ind.  84;  Cochran  v,  Nebe- 

consequently,  where    such  answer  is  ker,  48  Ind.  459. 

put  in,  error,  if  any,  in  sustaining  a        Indorsee's  Knowledge  of  Alteration. — 

demurrer  to  so  much  of  the  answer  as  In   Woolfolk  v.   Bank  of  America,  10 

in  terms  alleges  an  alteration   of  the  Bush  (Ky.)  504,  it  was  held  in  an  action 

instrument,    is    harmless.     Conner  v,  by  an  indorsee  that  where  it  is  alleged 

Sharpe,  27  Ind.  41.  by  the  defendant  that  after  the  drawing 

8.  Wiltfong  V,  Schafer,  121  Ind.  264;  and  delivery  of  the  paper,  the  same 

Woolfolk  v.  Bank  of  America,  10  Bush  was,  without  his  knowledge  and  con- 

(Ky.)  504;  Law  z^.  Crawford,  67  Mo.  App.  sent,  falsely  and  fraudulently  altered 

150.  and  changed  in  a  material  particular, 

4.  Scharf    v,    Moore,    102  Ala.   468,  it  must  be  .averred   that  the  plaintiff 

which    was   an   action   against  an  in-  had  knowledge  of  the  facts  constituting 

dorser.     It  was  held  that  a  plea  that  the  fraud,  f.  ^.,  such  facts  as  would 

the  plaintiff  erased  and  changed  the  satisfy  one  of  ordinary  prudence  and 

instrument,  whereby  another  indorser  judgment  of  the  infirmity  in  the  paoer. 
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alteration  was  made  after  the  delivery  of  the  instrument,*  but  it 
need  not  be  averred  that  the  defendant  did  not  ratify  and  affirm 
the  alteration.* 

(3)  Admission  of  Execution  of  Instrument,  —  A  plea  or  answer 
alleging  that  the  instrument  has  been  altered  since  its  execution, 
and  that  therefore  the  defendant  is  not  liable  on  the  same,  does 
not  put  in  issue  the  execution  of  the  instrument  or  the  genuine- 
ness of  the  defendant's  signature.' 

e.  Plea  or  Answer  under  Oath.  —  In  many  of  the  states  in 
which  the  question  has  arisen  it  has  been  held  that  statutes  pro- 
viding that  the  execution  of  the  instrument  or  the  genuineness  of 
the  defendant's  signature  shall  not  be  denied  by  the  defendant, 
except  by  a  plea  or  answer  accompanied  by  an  affidavit  of  its 

Soflloieiit  Beplioatioii.  —  Where  the  de-  was  the  one  upon  which  the  action  was 

fendant  alleges  merely  that  the  instru*  brought;  that  by  reason  of  such  altera- 

ment  was  **  altered,"  and  not  that  it  tion  it  was  not  the  defendant's  note, 

was  altered  by  the  plaintiff,  a  reply  ad-  and  that  the  defendant  never  made  or 

mitttng    that    the    instrument     "  was  delivered  it,  because  the  answer  did 

changed  as  in  said  answer  stated,"  and  not  constitute  a  denial  of  the  execution 

alleging  that  it  was  not  changed  by  the  of  the  insi  rument  described  in  the  com- 

plaintiff  or  by  his  authority,  but  that  plaint. 

said  change  and  alteration  were  made  Approved  Preoedent.  —  See  Collier  v, 

without  his  authority,  knowledge,  or  Waugh,  64lnd.  456,  for  the  form  of  an 

consent,  is  as  definite  as  the  affirmative  answer  alleging  a  material  alteration, 

allegation  in   the  answer,  and  is  suffi-  which  ivas  considered  sufficient, 

cient  to  prevent  a  judgment  for  the  de-  Bistinotion    Between    Alteration    and 

fendant  on  the  pleadings.     Murray  z'.  Spoliation.  —  An    answer  to  a  bill   in 

Peterson,  6  Wash.  418.  equity  which  alleges  in  substance  that 

1.  Emmons  v.  Meeker,  55  Ind.  321.  the  instrument   had  been  changed  or 

iUteration  Before  Belivery.  —  A  plea  altered  so  as  to  make  it  bear  interest 

that  the  defend  int  signed  and  sealed  from  date,  by  some  one  without  the  de- 

the  instrument  in  blank,  and  that  it  fendant's  authority  or  assent,  after  he 

was  since  filled  up  in  his  absence  and  had  signed  it,  is  sufficient,  and  is  not 

without  his  knowledge,  and  that  there-  open  to  the  objection  that  it  does  not 

fore  it  is  not  his  deed,  is  good,  notwith-  aver  an  alteration   but  only  a  spolia* 

standing  its  failure  to  allege  that  he  tion,  as  the  answer  avers  in  terms  an 

did  not  deliver  it  after  it  had  been  so  alteration,   and   the   word  has  a  legal 

filled   up.     Franklin   v.   Cox,  4  Rand,  signification.      McVey  v.   Ely,    5   Lea 

(Va.)448.  (Tenn.)438. 

3.  Whitesides  v.  Northern  Bank,  10  Aooeptanoe  of  Braft  After  Alteration*  — 

Bush  (Ky.)  501,   in  which  case  it  was  An  admission  in  the  answer,  in  an  ac- 

held  that  this  is  a  matter  which  the  tion  against  the  acceptors  of  a  draft, 

plaintiff  may  or  ma 7  not  rely  on  to  avoid  that  the  defendants  accepted  the  altered 

the  effect  of  the  plea,  and  that  the  de-  draft,  puts  the  effect  of  the  alteration 

fenJdnt  is  not  bound  to  anticipate  it.  out  of  the  issue,  and  estops  them  from 

Insullloient  Answer.  —  In  Wyckoff  v.  raising  the  objection.  Hunt  t;.  Mitch- 
Johnson,  2  S.  Dak.  91,  the  plaintiff  de-  ell,  4  Thomp.  &  C.  (N.  Y.)  57,  i  Hun 
scribed  the  instrument  as  it  was  orig-  (N.  Y.)  621. 

inally  mide,  and  an  answer  was  held  8.  Barclift  v.  Treece,  77  Ala.  528, 
insufficient  which  alleged  that  the  de-  holding  that  the  genuineness  of  the  de- 
fendant made  an  instrument  of  the  fendant's  signature  need  not  be  proven; 
tenor  of  the  one  described  in  the  com-  Graham  v.  Rush,  73  Iowa  451;  Rosen- 
plaint:  that  since  its  delivery  to  the  field  v.  Rosenthal,  (Tex.  Civ.  App. 
payee  it  had  been,  without  the  defend-  1897)  39  S.  W.  Rep.  193;  Muckleroy  v. 
ant*s  knowledge  or  consent,  and  at  the  Bethany,  27  Tex.  551;  Wells  i\  Moore, 
instigation  of  the  payee,*  materially  15  Tex.  521;  Pullen  v,  Hutchinson,  25 
altered;  that  the  instrument  so  altered  Me.  254. 
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truth,  require  the  defendant  to  swear  to  the  truth  of  a  plea  or 
answer  averring  an  unauthorized  alteration  of  the  instrument;^ 
but  in  other  states  a  different  construction  has  been  put  upon  the 
statutes,  and  it  has  been  held  that  the  defendant  need  make  no 
affidavit  of  the  truth  of  the  plea  or  answer  under  which  he  seeks 
to  make  the  defense.* 

/.  Burden  of  Proof. — Where  the  defendant  admits  the 
genuineness  of  his  signature  and  alleges  that  the  instrument  has 
been  altered,  or  denies  the  execution  of  the  instrument  and  the 
plaintiff  proves  the  genuineness  of  the  signature,  the  plaintiff  may 
read  the  instrument  in  evidence  without  any  additional  evidence, 

1.  Lesser  v.  Scholze,  93  Ala.  338,  in  Henderson  v.  Wilson,  6  How.  (Miss.) 
which  case  the  court  said:  "  These  65,  it  was  held  that  alterations  might 
pleas  were,  therefore,  in  legal  effect,  to  be  made  under  the  plea  of  non  assump- 
say  that  the  instrument  declared  on  sit  unaccompanied  by  any  oath,  the 
was  not  the  instrument  signed  by  the  court  saying:  '*  Such  alteration  oper- 
defendant,  but  that  he  signed  another  ates  as  a  discharge  by  matter  subse- 
and  different  paper;  and  hence  each  quent  to  the  execution  of  the  note  or 
of  them  was  a  plea  of  non  est  factum,  bill;  hence  it  is  not  necessary  to  deny 
and  insufficient  to  present  the  issue  the  execution  by  oath."  CiA'/i/ Oakey 
sought  to  be  raised,  for  want  of  veri-  v.  Wilcox,  3  How.  (Miss.)  330. 
fication."  See  also  to  the  same  effect,  XaaMOhuMtts  Statute  Inapplioable. — 
Smith  V.  Hiles-Carver  Co.,  107  Ala.  The  failure  of  the  defendant  to  deny 
272;  Mahe  v.  Reynolds,  38  Cal.  560,  in  the  genuineness  of  his  signature  and  to 
which  case  the  plaintiff  declared  upon  demand  that  it  shall  be  proved,  al- 
the  instrument  as  altered,  and  it  was  though  it  amounts  to  an  admission  of 
not  incumbent  upon  him  to  account  for  the  genuineness  of  his  signature  under 
an  erasure  appearing  upon  its  face,  be-  the  statute,  does  not  prevent  him  from 
cause  there  was  no  answer  under  oath  insisting,  under  a  denial  that  he  made 
denying  its  execution;  Thackaray  v.  the  instrument  declared  on,  that  the  in- 
Hanson,  i  Colo.  365;  Dewey  v.  Warri-  strument  had  been  materially  altered 
ner,  71  111.  198;  Coen  r.  Funk,  18  Ind.  since  he  signed  it,  nor  does  it  relieve 
345;  Moorman  «/.  Barton,  16  Ind.  206,  the  plaintiff  from  the  burden  of  prov- 
holding  that  an  answer  alleging  an  ing  that  the  instrument  is  in  the  same 
alteration  is  in  substance  a  plea  of  rton  condition  as  it  was  when  it  was  signed. 
est  factum,  and  that  unless  it  is  verified  Cape  Ann  Nat.  Bank  v.  Burns,  129 
it  is  equivalent  to  a  general  denial  Mass.  596.  Citing  Lincoln  v.  Lincoln, 
only;  Archer  i.  Ward.  9  Gratt.  (Va.)  12  Gray  (Mass.)  45;  Davis  v.  Travis, 
622.  See  also  Feeney  v.  Mazelin,  87  98  Mass.  222,  and  Simpson  v.  Davis, 
Ind.  226.  119  Mass.  269.     See  also  Holden  v. 

Demurrer  to  Answer  Without  Oath.  —  Jenkins,  125  Mass.  446. 

An  answer  setting  up  an  alteration  of  Admission  of  Ezecntion  of  Initmment 

the  instrument  is  perhaps  not  demur-  Detoribed.  —  The  defendant's  failure  to 

rable  because  it  is  not  accompanied  by  deny  the  execution  of  the  instrument 

an  affidavit  of  its  truth,  but  it  amounts  is  only  an  admission  of  its  execution 

to  no  more  than  a  general  denial,  and  in  the  manner  and  form  in  which  it  is 

consequently  there  is  no  harm  in  sus-  set   up  in   the    complaint.     Pierce  v, 

taining  a  demurrer  to  it  when  the  de-  Northey,  14  Wis.  9,  in  which  case  the 

fendant's  answer  contains  a  general  complaint  purported  to  contain  a  com- 

denial   also.     Moorman  v.  Barton,  16  plete  copy  of  the  note,  and  the  note 

Ind.  206.  when  introduced  in  evidence  had  at- 

2.  Vandergrift  v.  Hollis,  6  Houst.  tached  thereto  a  memorandum  that  it 
(Del.)  90;  Hollis  V.  Vandergrift,  5  was  collaterally  secured  by  a  deposit. 
Houst.  (Del.)  521 ;  Whitmer  v.  Frye,  10  It  was  held  that  it  was  not  error  to  allow 
Mo.  348;  Ruiz  V.  Campbell,  6  Tex.  the  defendant  to  give  evidence  for  the 
Civ.  App.  714.  purposeof  showing  that  the  instrument 

Hatter  Subeequent  to  Execution.  —  In    had  been  altered  by  inserting  in  it  such 
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and  it  is  incumbent  upon  the  defendant  to  prove  that  it  has  been 
altered.* 

16.  Denial  of  Plaintiff's  Title  —  a.  Availability  of  Defense. 
—  As  a  general  rule  a  plea  or  answer  denying  by  apt  averments 
and  in  accordance  with  the  rules  hereinafter  stated  that  the 
plaintiff  is  the  owner  or  holder  of  the  instrument  presents  a  good 
defense.  It  is  a  denial  of  a  material  allegation  of  the  declaration 
or  complaint,  and  will  make  it  incumbent  upon  the  .plaintiff  to 
prove  his  ownership  of  the  instrument  and  right  to  bring  an  action 
thereon.* 

memorandam,  although  the  defendant  cient  as  to  one  of  the  parties,  it  is  so  in 

had  not  denied  the  execution  of  the  toto,\^     Citing  Manchester  v.  Vale,    i 

instrument.  Saund.  28,  note  2. 

1.  Barclift  f.  Treece,  77  Ala.  528,  in  3.  Bryant  v.   Owen,   2  Stew.  &   P. 

which  case  no  alteration  of  the  instru-  (Ala.)  134;    Mahe  v.  Reynolds,  38  Cal. 

ment  was  apparent  on  its  face;  Trues-  560;    Reilly    v,  Rucker,    16  Ind.   303; 

dell  V,  Hunter.  2S  111.  App.  292;  Stay-  Swift  v,  Ellsworth,  10  Ind.  205;  Mcln- 

ner  v.  Joyce,  120  Ind.  99,  in  which  case  tosh  v,  Robison,  68  Ind.  120;  Shaw  v» 

it  was  held  that  it  was  not  incumbent  Tacobs,  89  Iowa  713;  Walker  v.  Land 

upon  the  plaintiff  to  introduce  evidence  Title,  etc.,  Co.,  (Kan.    1898)  53  Pac. 

explaining  alterations  upon  the  face  of  Rep.  476;    M'Connell  v.   Morrison,    i 

the  instrument;  Bumpass  7'.  Timms,  3  Litt.  (Ky.)  206;  Moore  v,  Polk,  24  La. 

Sneed  (Tenn.)  459;    Conner  v.  Flesh-  Ann.    216,  per   Howe,  J.;    Morton  v. 

man,  4  W.  Va.  693,  in  which  case  an  Jackson,    2    Minn.    219;    Freeman    t/. 

alteration  was  apparent  upon  the  face  Curran,  i  Minn.  169;  Anderson  v,  Pat- 

of  the  instrument.     See  also  Muckle-  rick,  7  How.  (Miss.)  347,  per  Sharkey, 

roy  V,  Bethany,  27  Tex.  551,  in  which  C.  J.;    Central  City  Bank  v.  Rice,  44 

case  the  court  cited  Wells  v.  Moore,  15  Neb.   594;    Martens  v.  Burton  Co.,  7 

Tex.  521,  and  Pullen  v,  Hutchinson,  25  Misc.  Rep.  (N.  Y.  City  Ct.)  244;  Metro- 

Me.  254.  politan  Bank   z/.  Lord,  4  Duer  (N.  Y.) 

Instrnment  I>eolared  on  as  Altered. —  630;  Smyth  v,  Carden,  i  Swan  (Tenn.) 

Where  the  plaintiff  declares  on  the  in-  28:  Boggs  v.  Wann,  58  Fed.  Rep.  681; 

strument  in  its  altered  state  and  the  Stroud  v,  Harrington,  Hempst.  (U.  S.) 

defendant  puts  in  a  general  denial,  the  116. 

burden  is  upon  the  plaintiff  to  prove  Seply  Denying  Defendant's  Title.  — 
the  execution  of  the  instrument  in  the  Where  the  defendant  by  his  answer 
form  in  which  it  is  described  in  the  relies  upon  a  negotiable  instrument  as 
complaint,  and  the  burden  is  not  the  foundation  of  a  set-off,  a  reply 
shifted  by  the  introduction  of  evidence  denying  the  defendant's  title  to  the  in- 
showing  prima  facie  that  the  instru-  strument  and  setting  up  facts  showing 
ment  was  so  executed.  Farmers*  L.  that  the  title  is  in  another  is  good. 
&  T.  Co.  V.  Siefke,  144  N.  Y.  354.  Reilly  v.  Rucker,  16  Ind.  303. 

Joint  Plea  by  Joint  Xakers.  —  Where,  Under    the    Code  a  denial    that   the 

in  an  action  against  joint  makers,  all  plainiif!  is  the  owner  of  the  instrument 

the  defendants  unite  in  a  joint  plea  of  presents    a    good    defense.     Swift    v, 

M^/K^jZ/ar/M///,  the  plea  is  not  sustained  Ellsworth,    10    Ind.    205;     Boggs    v. 

by    proof    that    the    instrument    was  Wann,  58  Fed.  Rep.  681,  in  which  case 

altered  after  its  execution  by  one  of  it  was  held  that  such  a  denial  is  good 

the  defendants,  and  consequently  the  under  the  code  of  Ohio, 

plea  is  false  as  to  all  the  defendants.  Answer  Hot  Frivolont.  —  An  answer 

and  there  should  be  a  judgment  for  the  putting  in  issue,  in  a  form  prescribed 

plaintiff.     U.  S.  v,  Linn,  i  How.  (U.  S.)  by  the  code,  all  the  allegations  relied 

104,  in  which  case  the  instrument  was  on  in  the  complaint  to  show  the  title 

declared  on  in  its  altered  form.     The  and  possession  of  the  instrument  to  be 

court  said.    **  The  reason  is  because  in  the  plaintiff,  is  not  frivolous.     Dun- 

the  plea,  being  entire,  cannot  be  good  can  v.  Lawrence,  6  Abb.  Pr.  (N.  Y. 

in  part  and  bad  in  part,  an  entire  plea  Super.  Ct.)  304,  3  Bosw.  (N.  Y.)  103. 

not  being  divisible,  and  consequently.  See  also  Wayland  v,  Tysen,  45  N.  Y. 

if  the  matter  jointly  pleaded  be  insum-  281,  holding  that  an  answer  under  oath 

«61  Volume  XIV. 


Plea                  NEGOTIABLE  INSTRUMENTS.  or  Aiuiwtr. 
b.  Necessity  of  Plea  or  Answer.  —  The  plaintiff's  title  to 

the  instrument  and  his  right  to  maintain  an  action  thereon,  as 
alleged  in  the  declaration  or  complaint,  stand  admitted  unless  the 
defendant  by  an  appropriate  plea  or  answer  puts  these  facts  in 
issue,  and,  in  the  absence  of  such  a  plea  or  answer,  no  proof  as  to 
these  facts  will  be  required  or  permitted.* 

denying  each  and  every  allegation  in  Indiana,  —  Felton  v.  Smith,  84  Ind. 

the  complaint  is  good  and  cannot  be  485;    Harris  z/.  Smith,  4  Blackf.  (Ind.) 

stricken  out  as  sham.  550;  Gully  v.  Remy,  i  Blackf.  (Ind.)  68. 

In  an  Action  by  an  Indorsee  Against  thf  Kansas.  —  Linney   v.   Thompson,  44 

Indorser^  an  answer  denying  that  the  Kan.  765. 

plaintiff  is  the  owner  and  holder  of  the  Kentucky,  —  Garrison  v.  Combs,  7  J. 
instrument  is  not  frivolous,  and  puts  J.  Marsh.  (Ky.)  84;  Crosthwait  v.  Mis- 
the  plaintiff  upon  proof  that  he  is  the  ener,  13  Bush(Ky.)  543;  Gaar  v.  Louis- 
owner  of  the  instrument,  although  that  ville  Banking  Co.,  11  Bush  (Ky.)  180. 
fact  may  be  established  by  the  mere  In  the  last  case  the  court  distinguished 
production  of  the  instrument  and  its  Cope  v.  Daniel,  9  Dana  (Ky.)  415. 
introduction  in  evidence.  Western  Louisiana.  —  Burns  v.  Haynes,  13 
Carolina  Bank    v.   Atkinson,    113    N.  La.  12;  Lecourt  v.  McBean,  9  La.  Ann. 

Car.  478.  459- 

Denial  of  Title  to  Unindoned  Instni-  Minnesota.  —  Frasier  v.  Williams,  15 

ment.  —  Where  the  instrument  is  pay-  Minn.  28S;    Downer  v.  Read,  17  Minn, 

able  to  the  order  of  a  named  person,  493. 

and  there  is  no  indorsement  thereon,  Nebraska.  —  Harlzell     v.     McClurg, 

in    an    action    by  a  third   person    as  (Neb.  1898)  74  N.  W.  Rep.  625. 

holder,  an    answer  denying   that  the  New  York,  —  Coffin  r.  Grand  Rapids 

plaintiff  is    the  owner  of    the  instru-  Hydraulic  Co.,  136  N.  Y.  655,  50  N.  Y. 

ment,  and  that  the  plaintiff  received  it  St.   Rep.   15,  61  N.  Y.  Super.  Ct.  51; 

in  due  course  of  trade,  is  good.     Louis-  Ogden  v,  Raymond,  5  Bosw.  (N.  Y.) 

ville    Banking    Co.    v.    McDonald,    i  16;    Robbins  v.  Richardson,  2   Bosw. 

Cleve.  L.  Rep.  (Ohio)  173.  (N.    Y.)    248.      See    also    Wheeler    v. 

Benial  of  Title  to  IiiBtniment  Payable  Ruckman,  7  Robt.  (N.  Y.)  447. 

to  Bearer.  —  A  plea  that  the   plaintiff  Tennessee,  —  Stone  v.  Bond,  2  Heisk. 

was  not,  at  the  time  of  filing  his  dec-  (Tenn.)425;    Blackwell  v,  Fitzpatrick, 

laration  or  at  the  time  of  entering  the  9  Baxt.  (Tenn.)  218. 

plea,  the  owner  or  holder  or  bearer  Texas.  —  Abercrombie    v.    Stillman, 

of  an  instrument  which  is  payable  to  77  Tex.  589;  Barnett  v.  Logue,  29  Tex. 

bearer,  is   not   bad   upon  general  de-  282;  Wimbish  v.  Holt,  26  Tex.  673. 

murrer,  although  the  defense  which  it  In  Jnstioes'  Courts.  —  In  an  action  in 

sets  up  may  be  made  under  a  plea  of  a  justice's  court,  even  though  by  rea- 

the  general  issue.     Pendleton  County  son  of  the  fact  that  an  answer  under 

V.  Amy,  13  Wall.  (U.  S.)  297.     See  also  oath  is  not  required  no  written  plead- 

Smyth  V.  Garden,  i  Swan  (Tenn.)  28,  ing  is  necessary,  the  defense  that  the 

holding  that  the  plaintiff  must  show  plaintiff  has  not  title  in  the  instrument 

that  he  came  by  the  instrument  bona  must  be  pleaded  orally.     Blackwell  v, 

Jide  and  for  a  valuable  consideration.  Fitzpatrick,   9    Baxt.   (Tenn.)   218,    in 

1.  Colorado.  —  Solomon  v.  Brodie,  10  which  case  it  was  not  considered  suffi- 

Colo.  App.  353,  holding  that  an  allega-  cient  to  object  to  the  reading  of  the 

tion  that  the  instrument  was  indorsed  instrument  in  evidence  without  speci- 

to  the  plaintiff  is  admitted  unless  it  is  fying  the  grounds  of  objection.    Distin- 

denied  in  the  answer.  guishing  Richardson  v.  Cato,  9  Humph. 

Georgia.  —  Leitner  v.  Miller,  49  Ga.  (Tenn.)  464,  in  which  case  the  dcfend- 

486.    See  also  Hazlehurst  v.  Morrison,  ant  objected    to    the    reading  of  the 

48  Ga.  397.  indorsement  or  assignment  in  evidence 

Florida.  —  Raney    v.   Baron,   I   Fla.  without  proof  thereof.     Sec  also  Stone 

367.  V.  Bond,  2  Heisk.  (Tenn.)  425. 

Illinois.  —  Hayden  v.  Olinger,  5  III.  Von  Eft  Factum  Hot  Appropriate.  —  A 

App.  632:    McHenry  v.  Ridgely,  3  111.  plea  of  non  est  factum  does  not  put  the 

309.    See  also  Hakes  v.  National  State  plaintiff  upon  proof  of  anything  more 

Bank,  164  111.  273.  than  that  the  defendant  executed  the 
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c.  Statutes   and    Rules   of   Court  —  Denials    under 

Oath  — (i)  In  GeneraL  —  In  the  absence  of  any  statutory  pro- 
vision, a  plea  or  answer  denying  the  plaintiff's  title  to  the  instru- 

instrument,  and  does  not  question  or  the  instrument  for  collection  cannot  be 

deny  the  fact  that  Che  plaintiff  is  the  made,  unless  it  is  set  up  in  the  answer, 

owner.     Gully    v.    Remy,    i    Blackf.  Wheeler  v.  Ruckman,  7  Robt.  (N.  Y.) 

ilnd.)  68;    Harris  v.  Smith,  4  Blackf.  447.    See  also   Randall    v.   Baird,   66 

Ind.)  550,  which  case  is  distinguishable  Mich.  312,  holdinsr  that  this  defense, 

from  Bates  v.  Hunt,  i  Blackf.  (Ind.)  under  How.  Stat.  Mich.,  §  7189,  can  be 

67,  in  that  the  latter  case  the  action  made  only   when   notice   thereof    has 

was  debt  and  the  plea  was  nil  debet ;  been  given,  and  that  under  thecircum- 

Lecourt  v.  McBean,  9  La.  Ann.  459;  stances  existing  in  that  case,  the  court 

Barnett  v.  Logue,  29  Tex.  282.  did  not  abuse  its  discretion  by  refusing 

Failure  of  Consideratioii.  —  A  plea  that  leave  to  amend  the  notice, 

there  was  a   failure  of    consideration  Requisites  of  Answer,  —  An  answer 

does   not  put  in  issue  the  plaintiff's  alleging  that  the  plaintiff  who  sues  as 

title.     Harris  v.  Smith,  4  Blackf.  (Ind.)  an  indorsee  "  is  an  attorney  at  law  and 

550.  if  he  is  the  owner  of  the  note  he  ob- 

Agent's  Authority  to  Xake  Aiiigimient.  tained  it  for  the  purpose  of  prosecuting 
—  Where  the  assignment  purports  to  it  contrary  to  the  statute  in  such  cases 
have  been  made  by  an  agent  of  the  made  and  provided,"  is  sufficient  an(^ 
payee,  the  plaintiff  need  not  prove  the  is  not  bad  because  it  is  hypothetical  or 
authority  of  the  agent  to  make  the  as-  because  it  does  not  set  out  in  detail 
signment,  where  there  is  no  plea  im-  facts  and  circumstances  as  to  the  pro- 
peaching  the  assignment.  Garrison  v,  curement  of  the  instrument  by  the 
Combs,  7  J.  J.  Marsh.  (Ky.)  84.  See  plaintiff.  Brown  v.  Ryckman,  12 
also  Ogden  v.  Raymond,  5  Bosw.  (N.  How.  Pr.  (N.  Y.  C.  PI.)  313.  See  also 
Y.)  16,  holding  that  where  the  due  in-  generally  article  Champerty  and 
dorsement  of  an  instrument  by  a  cor-  Maintenance,  vol.  4,  p.  368. 
poration  is  admitted  by  the  answer,  Admission  of  Plaintiff's  Ownership  — 
evidence  as  to  what  officer  was  in  the  At  Prior  Time.  —  An  admission  of  own- 
habit  of  indorsing  the  instruments  of  ership  at  a  time  previous  to  the  insti- 
the  company  is  immaterial.  tution  of  the  action  is  not  an  admission 

Authority  of  Agent  to  8ae.  —  Where  of  ownership  at  the  time  the  suit  was 

an  instrument  is  given  to  the  plaintiff,  brought.     Murphy  v,  Hobbs,  8  Colo, 

describing  him  as  agent,  etc.,  and  there  130. 

is  no  allegation  in  the  answer  that  he  By    Admission  of  Execution.  —  The 

is  not  the  proper  person  to  receive  and  fact  that  the  defendant  admits  in  his 

enforce  payment,  or  that  he  has  not  answer  that  he  executed   the  instru- 

the  legal  capacity  to  sue  upon  the  in-  ment  is  not  an  admission  that  at  the 

strument,  that  defense,  if  it  exists,  will  time  of  the  trial  the  plaintiff  owns  the 

be  taken  to  have  been  waived.     Coffin  instrument  and  has  a  right  to  judg- 

V,  Grand  Rapids  Hydraulic  Co.,    136  ment  thereon.     Dowden  v,  Wilson,  71 

N.  Y.  655,  50  N.  Y.  St.  Rep.  15,  affirm-  111.  485,  in  which  case  it  was  held  that 

ing  6t  N.  Y.  Super.  Ct.  51.  without  proof  that  the  instrument  had 

Action  by  Personal  BepreientativM.  —  been  lost  or  destroyed  the  instrument 

Plaintiffs  who  sue  as  personal  repre-  should  have  been  produced,  and  that 

sen tatives  of  the  payee  are  not  required  the  court  should  not  have  permitted 

to  prove  that  they  have  been  legally  parol  evidence  of  ils  contents.     See 

appointed  executors  or  administrators,  also    Lustig  v.   McCulloch,   10    Colo, 

unless  the  plaintiff  by  proper  plea  de-  App.  41,  holding  that  an  answer  ad- 

nies  that  they  are  the  decedent's  repre-  mttting   that  a   bill    was   drawn    and 

sen  tatives  or  that  they  are  entitled  to  accepted  and  that  it  has  not  been  paid, 

maintain  the  action  in  their  representa-  as  alleged  in  the  complaint,  does  not 

tive  capacity.     Hazelhurst  v.  Morison,  admit  the  drawer's  ownership  of  the 

48  Ga.  397;  Raney  v.  Baron,   i   Fla.  acceptance. 

367.  Plea  of  Payment,  --  The    plaintiff's 

Pnrohaia  of  Instmment  by  Attorney  for  right  to  sue  in  the  character  in  which 

CoUeotion.  —  The     defense     that     the  he  brings  the  action  is  admitted  by  a 

plaintiff  is  an  attorney  at  law  and  that  plea  of  payment.     Raney  v.  Baron,  x 

in  violation  of  a  statute  he  purchased  Fla.  367. 
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menty  or  the  genuineness  of  an  indorsement  or  assignment  under 
which  he  claims  title,  need  not  be  sworn  to ;  ^  but  in  many  states 
statutes  have  been  enacted  prohibiting  the  defendant  from  putting 
in  such  a  plea  or  answer  except  under  oath,  or  providing  that 
unless  the  defendant  does  put  in  such  a  denistl,  accompanied  by 
an  affidavit  of  its  truth,  the  plaintiff  shall  not  be  required  to  prove 
his  title  to  the  instrument  or  the  genuineness  of  the  indorsement.* 

Objection  on  Face  of  Declaration,  —  Xotion  to  Set  Aildo  BmnmoiiB  and  to 
The  failure  of  the  answer  lo  deny  the  Bifmlit  Action.  —  Where  the  plaintiff 
plaintiff's  ownership  of  the  instrument  alleges  that  he  is  the  owner  and  in- 
IS  not  an  admission  that  he  is  the  dorsee  of  the  instrument  the  question 
owner,  where  ownership  is  not  alleged  whether  or  not  he  is  the  owner  and  in- 
in  the  complaint.  Lustig  v,  McCul-  dorsee  cannot  be  made  by  a  motion  to 
loch,  lo  Colo.  App.  41.  And  the  de-  set  aside  the  summons  and  the  service 
fendant  without  demurring  to  the  and  to  dismiss  the  action,  but  the  de- 
declaration,  or  denying  the  plaintiff's  fendant  should  put  in  answer  and  the 
title,  may  object  to  the  instrument  as  question  should  be  tried  by  a  jury, 
evidence,  where  the  instrument  is  such  Linney  v,  Thomoson,  44  Kan.  765,  fol- 
that  an  action  cannot  be  maintained  lowing  Drea  v.  (Harrington,  32  Ohio  St. 
OTi  it  by  a  person  other  than  the  payee  595. 

and  the  action  is  brought  by  another  Denial  of  Plalntift*  Partnenhip,  —  An 

person.     Hubbard  v.  Niosely,  11  Gray  allegation    in    the    petition    that    the 

(Mass.)  170.  plaintiffs  were  partners  doing  business 

Time  of  Aeqnisition   of  Title.  —  Evi-  under  a  certain  firm  name  and  that  the 

dence  tending  to  show  that  the  instru-  defendant  executed  the  instrument  to 

ment   was    indorsed    to    the    plaintiff  them  is  a  material  one,  and,  unless  it 

after  it  had  become  due  is  not  admis-  is  denied  bv  the  answer,  evidence  that 

sible,  unless  a  plea  is  filed  raising  that  the  plainti£ts  were  partners  doing  busi- 

issue.     Hayden  v.  Olinger,  5  111.  App.  ness   under  the   name   alleged  is  not 

632.  necessary.     Hartzell  v.  McClurg,  (Neb. 

Laws  of  Another  Btate.  —  The  defense  i8q8)  74  N.  W.  Rep.  625,  citing  Slater 

that  the  plaintiff  cannot  maintain  an  v.  Skirvlng,  51  Neb.  108. 

action  in  his  own  name  under  the  laws  1.  Grogan    v.    Ruckle,    i    Cal.    1^3; 

of  another  state  than  that  in  which  the  Mahe  v,  Reynolds,  38  Cal.  560;  Robin- 

suit  is  brought  and  in  which  the  in-  son  v.  Lair,  31   Iowa  9;    Hardman  v, 

strument  was  executed  is  a  matter  of  Chamberlin,  i  Morr.  (Iowa)  104;  Hink- 

defense  which  must  be   pleaded  and  ley    v.    Weatherwax,    35    Mich.    510; 

proved  like  any  other  fact.     Hakes  v,  Saville  v.  Huffstetter,  63  Mo.  App.  273; 

National  State  Bank,  164  111.  273.     See  Klyce  v.  Black,   7  Baxt.  (Tenn.)  277; 

also  article  Foreign  Laws,  vol.  9,  p.  Richardson  v,  Cato,  9  Humph.  (Tenn.) 

514.  464;   Stroud   V,  Harrington,   Hempst. 

Stipulation  Waiving  Plea.  —  Under  an  (U.  S.)  116. 

agreement  that  proof  may  be  made  as  2.  Alabama,  —  Cunyus  v,  Guenther, 

to  any  fact  that  could  have  been  prop-  96  Ala.  564;    Anniston   Pipe  Works  v, 

erly  pleaded,  an  averment  of  the  com-  Mary  Pratt  Furnace  Co.,  94  Ala.  606; 

plaint  that  the  instrument  was  indorsed  Hanna  v.  Ingram,  93  Ala.  482;    Lake- 

to  the  plaintiff  is  not  admitted  by  fail-  side  Land  Co.  v,  Dromgoole,  89  Ala. 

ure  to  put  in  an  answer  denying  it.  505;  Manning  v.  Maroney,  87  Ala.  563; 

Allison  V.  Hubbell,  17  Ind.  559.     See  Mobile  L.   Ins.  Co.   v.   Egger,  67  Ala. 

also  article  Stipulations.  134;    Berry  v,  Ferguson,  58  Ala.  314; 

Eflfeet  of  Proof  Without  Proper  Plea  or  Broadhead  v,  Jones,  39  Ala.  96;  Price 

Answer.  —  The  defense  that  the  instru-  v.   Lavender,   38   Ala.    389;    Smith  v, 

ment  was  never  transferred  and  deliv-  Harrison,  33  Ala.  706;  Nesbitt  v.  Pear- 

cred    by  the   payee   to   the    plaintiff,  son,  33  Ala.  668;  Savage  v,  Walshe,  26 

unless  it  is  set  up  in  the  answer,  will  not  Ala.   619;    Agee   v.  Medlock,   25  Ala. 

avail   the    defendant,   although    it  is  281;    Bancroft  v,   Paine,    15  Ala.  834; 

proved  on  the  trial.     Robbins  v.  Rich-  Bragg  v.  Nail,  14  Ala.  619;  Fraier  v. 

ardson,  2  Bosw.  (N.  Y.)  248.     Following  Brownrigg,   10  Ala.  817;    Jennings  v. 

Field  V,  New  York.  6  N.  Y.  179,  and  Cummings,  9  Port.  (Ala.)  309;   Tarvcr 

Brazill  v,  Isham,  12  N.  Y.  9.  v,  Nance,  5  Ala.  712;  Cass  v.  Northrop, 
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PnrpoM  of  ttotatoi.  —  It  was  intended  by  these  statutes  to  make 
the  possession  of  any  assignable  instrument  purporting  to  have 
been  regularly  assigned  a  sufficient  authority  to  justify  the  maker 
in  paying  it  to  the  assignee  or  recognizing  him  as  the  holder, 
except  in  those  cases  in  which  the  assignments  through  which  the 
holder  derives  his  title  are  forged.  With  this  exception,  the 
plaintiff  is  relieved  from  the  necessity  of  proving  his  title  and 
the  maker  is  exempted  from  controversies  between  intermediate 
holders  respecting  the  validity  of  or  consideration  for  any  one  or 
more  of  the  contracts  of  assignment  to  which  he  is  a  stranger, 
thus  leaving  any  party  aggrieved  by  the  maker's  recognition  of 
the  holder's  title  to  pursue  his  own  appropriate  remedy.* 

•totvftoi  Boqniring  Donial  of  Bzoention  of  Iiiftniment.  —  Statutes  providing 
that  in  an  action  upon  a  written  instrument,  the  genuineness  and 
due  execution  thereof  shall  be  deemed  admitted  unless  the  plea 
or  answer  denying  the  same  be  verified,  or  that  no  person  sued 

I   Stew.  &  p.  (Ala).  89;  Beal  v,  Snedi-  Steinhelber    v.    Edwards,    2     Greene 

cor»  8  Port.  (Ala.)  523;  Dew  v.  Garner,  (Iowa)  366;    Shaw  v,  Jacobs,  89  Iowa 

7  Port.  (Ala.)  503.  713;    Richmond  Second  Nat.  Bank  v, 

Arkansas,  —  Dickinson  v.   Burr,    15  Martin,    82    Iowa    442;     Robinson   v. 

Ark.  372;    Herndon  v,  Higfi^s,  15  Ark.  Lair,  31  Iowa  10;  Oliver  v.  Depew,  14 

389;  Sanger  v,  Sumner,  13  Ark.  280.  Iowa  490;-  Merritt  v.  Daniels,  10  Iowa 

California,  —  Delano    v,   Jacoby,  96  196;  K nipper  v.  Chase,  7  Iowa  145. 

Cal.  275;    Randolph  v,  Harris,  28  Cal.  Kansas,  —  Hoyt  v.  Carpenter,  6  Kan. 

561;  Morrill  V.  Morrill,  26  Cal.  288.  App.  305;    Eggan  2/.  Briggs,  23  Kan. 

Georgia,  —  Habersham    v.   Lehman,  710;  Washington  v.  Hobart,  17  Kan.  275 ; 

63  Ga.  380.  Morris  v.  Case,  4  Kan.  App.  691. 

Illinois,  —  Bailey     v.     Valley     Nat.  Kentucky,  —  Burks  v,  Howard,  2  B. 

Bank,    127   111.    332;    Walker  v,   Krc-  Mon.  (Ky.)  66. 

baum,  67  111.  252;    Templeton  v.  Hay-  Texas,  —  Grounds  v,  Sloan,  73  Tex. 

ward,  65  111.  178;  Hall  v.  Freeman,  59  662. 

111.  55;    Grier  v,  Gibson,  36  111.  521;  In  Vorth  Carolina  an  answer  denying 

Foy  V,  Blackstone,  31  111.  538;   Good-  the  plaintiff's  ownership  need  not  be 

rich  V,  Reynolds,  31  111.  490;  Davis  v,  verified   where    the  complaint  is   not 

Cleghorn,   25   111.   212;    Lockridge    v,  verified.     Rankin    v.    Allison,    64    N. 

Nuckolls,  25  111.  178;  Frye  v,  Menkins,  Car.  673. 

15  111.  339;    Hudson  «/.  Dickinson,  12  Authority  of  Attorney  to  Bring  Action. 

111.  407;   Archer  v,  Bogue,  4  111.  527;  —  In  Massachusetts^  by  a  rule  of  court, 

Mclntire  f/.  Preston,  10  111.  64;  Hayden  if  the  defendant  desires  to  deny  the 

V,  Olinger,  5  111.  App.  632.  authority  of  the  attorney  of  record  to 

Indiana,  —  Wells  v,  Sutton,  85  Ind.  bring  the  action,  he  is  required  to  take 

70:    Jennings   v.    McFadden,   80  Ind.  the  objection  at  the  first  stage,  and  un- 

531;    Wallace   v.    Reed,   70  Ind.   263;  less  the  matter  is  discovered  since  the 

Mcintosh  z/.  Robison,  68  Ind.  120;  Steb-  last  continuance,  it  cannot  avail  the 

bins  V,  Goldthwait,  31  Ind.  159;  Law-  defendant  after  he  has  pleaded  it  in 

son   V,   Sherra,    21    Ind.   363;    Patter-  chief.     Troeder  v,  Hyams,  153  Mass. 

son  V,  Crawford,  12  Ind.  241;  Allison  536. 

V,    Hubbell,    17   Ind.    559;    Gaskin  v.  In  Mississippi,  the  practice  has  been 

Wells,  15  Ind.  253;  Nimmon  v.  Worth-  pursued,   where    the    interest    of   the 

ington,  I  Ind.  376;  Faught  v.  Crosby,  plaintiff  in   the   instrument  has  been 

5  Blackf.  (Ind.)  554;  Berger  v.  Hender-  denied    under    oath,    of    putting    the 

son,   5   Blackf.   (Ind.)    545;    Bates    v,  plaintiff's  attorney  under  a  rule  requir- 

Hunt,  I   Blackf.  (Ind.)  67;    Wheeler  t/.  mg  him  to  show  his  authority  for  using 

Barr,  7  Ind.  App.  381;  Zink  v,  Dick,  i  the  name  of  the  plaintiff.    Anderson  v, 

Ind.  App.  269,  Patrick,  7  How.  (Miss.)  347. 

Iowa,  —  Shaw  v,  Jacobs.  89  Iowa  713;  1.  Per  Watkins,  C.  J.,  in  Dickinson 

Sheldon    v.    Middleton,    10    Iowa    17;  v.  Burr,  15  Ark.  372. 
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as  the  maker  or  indorser  of  an  instrument  shall  be  permitted  to 
deny  the  execution  or  the  indorsement  of  the  instrument 
respectively,  except  under  a  plea  verified  by  affidavit,  apply  to 
the  immediate  parties  to  the  action,  and  do  not  forbid  the  maker 
or  indorser  of  the  instrument  to  deny  an  indorsement  made  by 
another  person  by  an  unverified  plea  or  answer.* 

(2)  Pleadings  and  Transfers  to  Which  Statutes  Apply  —  (a)  In 
General.  —  The  statutes  under  consideration  requiring  a  plea  or 
answer  in  which  the  defendant  denies  the  plaintiff's  title  to  the 
instrument,  or  the  genuineness  of  an  indorsement  to  the  plaintiff, 
to  be  under  oath,  preclude  the  defendant  from  denying  the  assign- 
ment to  the  plaintiff  for  any  purpose,  so  as  to  put  the  plaintiff  on 
any  proof  of  it,  unless  the  plea  is  supported  by  the  kind  of  affi- 
davit prescribed,* 

1.  Stroud    V,    Harrington,   Hempst.  Mo.  App.  273  fin  which  case  the  court 

(U.  S.)  116,  in  which  case  the  court*  in  cited  Csiyiii  v,  Tharp,  30  Mo.  App.  131, 

construing  a  statute  of  Arkansas  Ter-  and  Worrell  v.  Roberts,  58  Mo.  App. 

ritory,  providing  that  it  should  not  be  197]  •  Klyce  v.  Black,  7  Baxt.  (Tenn.) 

lawful  for  the  defendant  to  deny  the  277  [in  which  case  the  court  cited  Stone 

execution  of  the  instrument,  except  by  v.  Bond,  2  Heisk.  (Tenn.)  425;    Rich- 

a  plea  supported  by  the  affidavit  of  the  ardson  v,  Cato,  9  Humph.  (Tenn.)  465; 

party    putting    in    such    plea,     said,  and  Oliver   v.    State    Bank,   2    Swan 

**  What  is  meant  by  the  execution  of  (Tenn.)  59]. 

the  writing?  Unquestionably,  the  mak-  Iowa  Statute. —  In  Steinhelber  v.  Ed- 
ing.  signing,  and  delivery  of  the  note  wards,  2  Greene  (Iowa)  366,  it  was  held 
or  bond.  The  indorsement  constitutes  that  a  statute  providing  that  "  the  sig- 
no  part  of  the  execution  of  the  note,  nature  to  all  bills  *  *  *  or  other 
Its  only  operation  is  to  transfer  it  from  instruments,  or  to  any  assignments 
one  person  to  another  after  it  has  been  thereon,  on  which  suit  is  or  may  be 
duly  executed.  We  are  equally  clear  commenced,  *  *  *  shall  be  consid- 
in  the  opinion  that  the  indorsement  of  ^x^d prima  fctcie  evidence  of  their  exe- 
a  note  is  not  embraced  by  the  spirit  and  cution,  and  the  party  denying  the 
intention  of  our  statute,  unless  the  ac-  same,  his  agent  or  attorney,  shall  deny 
tion  is  founded  on  the  indorsement  the  same  by  oath,  when  the  party  in- 
against  the  indorser.  The  indorsers  troducing  the  instrument  shall  prove 
may  be,  and  frequently  are,  strangers  the  signature  by  extrinsic  evidence,*' 
to  the  maker  of  the  note,  who  cannot  applies  to  the  signature  of  a  party  who 
be  presumed  to  know  their  handwrit-  transfers  an  instrument  by  an  indorse- 
ing.'*  Distinguishing  Mills  v,  U.  S.  ment  which  is  relied  upon  in  an  action 
Bank,  11  Wheat.  (U.  S.)  431.  See  also  against  the  maker. 
RichardsoA  v.  Cato,  9  Humph.  (Tenn.)  2.  Dickinson  v.  Burr,  15  Ark.  372; 
464,  decided  under  a  statute  providing  Sanger  v,  Sumner,  13  Ark.  280,  hold- 
that  no  person  sued  as  the  indorser  of  ing  that  a  plea  which  admits  the  exe- 
any  bond  or  note,  or  drawer  or  indorser  cution  of  the  instrument,  and  yet 
or  acceptor  of  any  bill  of  exchange,  controverts  the  facts,  or  a  material 
shall  plead  any  plea  directly  or  indi-  part  of  the  facts,  which  the  assignment 
rectly  denying  such  drawing,  indorse-  evidences,  roust  be  sworn  to. 
,  ment,  or  acceptance,  unless  his  plea  be  Termi  of  Denial  Immatflrial.  —  In  Ken- 
accompanied  with  an  affidavit  of  the  tucky  it  has  been  held  that  no  denial  of 
truth  of  the  plea.  See  further  Grogan  the  assignment  of  the  instrument  to  the 
V.  Ruckle,  I  Cal.  158,  193;  Mahe  v,  plaintiff  will  be  effectual  unless  accom- 
Reynolds,  38  Cal.  560;  Hardman  v.  panied  by  an  oath  of  its  truth;  and 
Chamberlain,  i  Morr.  (Iowa)  104;  that  although  the  statute  provides  that 
Robinson  v.  Lair,  31  Iowa  9;  Hinkley  the  plaintiff  shall  not  be  required  to 
V,  Weatherwax,  35  Mich.  510,  in  which  make  proof  of  the  assignment  unless 
case  the  court /^//^w^i/ Spicer  v.  Smith,  the  defendant  shall  annex  to  his  plea 
23  Mich.  96;    Saville  v,  Huffstetter,  63  denying  such  assignment  '*  an  affidavit 
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(b)  Denial  of  Traufer  Hot  in  Writing.  —  Under  the  statutes  of  some 

of  the  states  requiring  a  plea  or  answer  denying  the  genuineness 

of  written  indorsements  to  be  sworn  to,  it  has  been  held  that 
where  the  plaintiff  alleges  merely  that  the  instrument  was  sold, 

stating  his  belief  that  such  assignment  sole  owner  thereof,  and  the  complaint 

was  forged,"  the  statute  is  not  appli-  is  verified,  a  general  denial  does  not 

cable  alone  to  pleas  which  deny  the  put  in  issue  the  plaintiff's  ownership 

assignment   by  charging   that  it   was  of  the  instrument.     Delano  v.  Jacoby, 

forged,  and  that  whatever  the  language  96  Cal.  275. 

of  the  plea  may  be,  if  it  would  be  sup-  Transfer  in  Fraud  of  Bankruptcy  Aet.  — 
ported  by  proof  of  forgery,  or  would  In  Alabama^  it  has  been  held,  under  a 
require  any  proof  of  the  assignment  if  bankruptcy  act  which  declared  trans- 
issue  were  taken  on  it,  it  must  be  sup-  fers  made  by  the  debtor,  after  he  had 
ported  by  an  oath.  Burks  v.  Howard,  gone  into  bankruptcy,  void,  that  in  an 
2  B.  Mon.  (Ky.)  66.  action   by    an    indorsee    it   might  be 

In  an  Action  by  the  Payee,  although  he  shown  under  the  general  issue  that  the 
does  not  sue  in  the  character  of  as-  payee  had  taken  the  benefit  of  the 
signee,  indorscr,  ur  transferee,  and  so  bankrupt  law  before  he  indorsed  thein- 
does  not  come  within  the  letter  of  the  strumcnt,  and  that  no  plea  supported 
statute,  its  intention  and  spirit  require  by  affidavit  was  necessary.  Birch  v. 
that  a  plea  alleging  that  he  has  parted  Tillotson,  16  Ala.  387,  citing  Pinker- 
with  his  right  to  a  portion  of  the  money  ton  v.  A.dams,  2  Esp.  N.  P.  611.  Com- 
due  on  the  instrument,  and  is  not  pare  Frenzel  v.  Miller,  37  Ind.  I,  and 
therefore  entitled  under  the  statutes  of  Smith  v.  Hall,  5  Bostv.  (N.  Y.)  319. 
the  state  to  maintain  an  action  in  his  Lost  Lutrumeiit.  —  In  Texas  y\\s,  case 
own  name,  should  be  verified.  Hirsch-  of  a  lost  instrument  is  not  within  the 
felder  v.  Mitchell,  54  Ala.  419.  Citing  provisions  of  the  statute  dispensing 
Broadhead  v.  Jones,  39  Ala.  96,  in  with  proof  of  the  assignment  of  the  in- 
which  case  the  action  was  bottomed  on  strumenl  to  the  plaintiff  unless  it  is  de- 
an instrument  payable  to  a  named  per-  nied  under  oath.  Erskine  v,  Wilson, 
son  or  bearer.  20  Tex.  77. 

After  Indorsement  by  Payee,  —  In  an  Denial  by  Personal  BepreeentatiTee.  — 
action  by  the  payee  of  the  instrument.  In  Indiana  the  statute  contains  a  clause 
notwithstanding  the  fact  that  the  in-  expressly  providing  that  executors,  ad- 
strument  introduced  in  evidence  bears  ministrators,  and  guardians  need  not 
an  indorsement  by  the  plaintiff  to  a  deny  the  assignment  of  the  instrument 
third  person  who  is  a  stranger  to  the  under  oath,  but  the  same  must  be 
action,  a  denial  of  the  plaintiff's  title  proved  as  if  it  were  so  denied.  Jen- 
must  be  under  oath.  Anniston  Pipe  nings  v,  McFadden,  80  Ind.  531. 
Works  V.  Mary  Pratt  Furnace  Co.,  94  Flea  in  Abatement.  —  In  Texas ^  in  an 
Ala.  606,  in  which  case  the  plaintiff  in-  action  by  the  payee  upon  an  instru- 
troduced  the  instrument  in  evidence,  ment,  which  has  been  assigned  to 
but  did  not  offer  the  indorsement  in  others,  an  answer  that  the  legal,  as 
evidence.  well  as  the  equitable,  interest  in  said 

Indorsement  in  Blank,  —  In  an  action  instrument  is  not,  and  was  not  at  the 
by  the  payee  against  the  indorser  of  an  time  of  the  commencement  of  the  ac- 
instrument  made  by  a  third  person,  al-  tion,  in  the  plaintiff,  but  is  in  one  of 
though  the  indorsement  is  in  blank,  the  the  indorsees  of  the  instrument,  or 
plaintiff  is  an  assignee  within  the  stat-  some  other  person  holding  under  them 
ute  and  is  not  required  to  prove  his  in-  or  one  of  them,  is  a  plea  in  abatement 
terest  in  the  cause  of  action,  unless  the  within  the  meaning  of  the  statute  pro- 
same  is  put  in  issue  by  plea  verified  viding  that  no  plea  in  abatement  shall 
by  affidavit.  Price  v.  Lavender,  38  be  admitted  or  received  unless  the 
Ala.  389.  same    shall    be    verified.      Tinnin    v. 

Indorsement  by  One  Payee  to  Another.  Weatherford,  Dall.  (Tex.)  590. 

—  Where  one  of  the  payees  alleges  that  Ximomer  of  Payee*  —  Where  the  plain- 

anuther  payee  transferred  and  assigned  tiff  alleges  that  the  defendant  executed 

to  him  for  a  valuable  consideration  all  an    instrument    payable  to    Elnathan 

his  ri^ht.  title,  and  interest  in  the  in-  Platter  by  the  name  and  description  of 

strument,   that  he  is  now  holder  and  L.   Nathan   Platter,  if   the  defendant 
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assigned,  or  transferred  to  him,  and  that  he  is  now  the  owner 
thereof,  and  does  not  allege  that  it  was  transferred  to  him  in 
writing,  the  defendant's  plea  or  answer,  by  which  he  denies  the 
plaintiff's  title,  need  not  be  sworn  to.* 

(e)  IndonemenU  by  Agenti.  —  A  plea  under  which  it  is  sought  to 
assail  the  authority  of  one  who  indorsed  the  instrument  as  the 
agent  of  the  indorser  must  be  sworn  to.' 


intends  to  insist  on  the  trial  that  the    the  same  should   be  put  in  issue  by 
promise  was  not  in  fact  made  to  Elna-    some  form  of  pleading  verified  by  affi- 


than  Platter  he  should  put  the  question 
in  issue  by  a  plea  under  oath.  Frye  v. 
Menkins,  15  III.  339. 

Yariaaoe  as  to  Payee's  Christian  IFame. 
—  Where  Henry  Luther  declares  on  un 
instrument  payable  to  H.  Luther,  a 
plea  of  ncn  assumpsit  verified  by  affi- 
davit  is  sufficient  to  enable  the  defend- 
ant to  prove  that  the  instrument  was 


davit.  Abernathy  v.  Reeves,  7  Ind. 
306,  in  which  case  the  instrument  was 
payable  to  a  partnership,  and  several 
parties,  describing  themselves  as  the 
partners  constituting  the  partnership, 
sued  upon  the  instrument.  It  was 
held  that  it  was  not  incumbent  upon 
them  to  prove  that  they  constituted  the 
firm,  in  the  absence  of  a  sworn  plea 


executed  and  delivered  to  Hulbert  denying  that  fact,  and  that  this  statu- 
Luther  and  not  the  plaintiff,  and  a  plea  tory  provision  was  not  abrogated  by 
in   abatement  for  a  misnomer  is  not    the  code. 


negessary,  as  this  is  not  a  question  of 
misnomer  but  a  question  of  variance. 
Ingraham  v,  Luther,  65  111.  446,  follow- 
ing Simons  v.  Waterman,  17  111.  371. 

Averment  that  Transfer  Was  Colorable. 
—  In  Indiana  it  has  been  held  that  an 
answer  averring  that  the  instrument 
was  transferred  and  assigned  to  the 
plaintiff  without  consideration  and 
solely  for  the  purpose  of  enabling  him 


In  Mississippi^  it  has  been  provided 
by  statute  that  the  plaintiff  need  not 
prove  his  description  of  the  character 
in  which  he  sues,  unless  it  is  denied 
by  a  plea  the  truth  of  which  is  verified 
by  an  oaih.  Pre  wit  t  v.  Bennett,  7 
Smed.  &  M.  (Miss.)  loi.  See  also  An- 
derson V,  Tarpley,  6  Smed.  &  M. 
(Miss.)  507. 

BepUoation  Denying  Defendant's  Title. 


to  sue  upon  and  collect  the  same  for  —  \t\  Alabama  it  has  been  held  that  the 

the  benefit  and  use  of  the  real  owner  statute    is    applicable    to    defendants 

thereof,  is  good,  under  a  statute  (Rev.  alone,  and   that  where  the  defendant 

Stat.  1881,  §  251).  providing  that  every  claims  a  set-off  based  on  an  instrument 

action  must  be  prosecuted  in  the  name  that  has    been    assigned    to  him,   no 


of  the  real  party  in  interest.  Such  an 
answer  is  not  a  plea  in  abatement  but 
a  plea  in  bar  of  the  action,  and  hence 
need  not  be  verified.  Bostwick  v.  Bry- 
ant, IT3  Ind.  448,  citing  State  v.  Ruhl- 
man,  iii  Ind.  17. 


denial  by  the  plaintiff  under  oath  of 
the  genuineness  of  the  assignment  is 
necessary  to  enable  him  to  contest 
its  genuineness.  Cass  v.  Northrop,  i 
Stew.  &  P.  (Ala.)  89,  in  which  case  the 
court  cited  Paiks  v.  Greening,  Minor 


Time  of  Assignment.  —  In  Arkansas,  a    (Ala.)  178.     But  see  contra,  the  dissent- 


plea  that  the  assignment  was  not  made 
at  the  time  set  forth  in  the  declaration, 
but  after  the  commencement  of  the 
suit,  must  be  sworn  to.  Sanger  v. 
Sumner,  13  Ark.  280. 

In  Illinois,  it  is  the  fact  of  the  assign- 
ment that  must  be  denied  by  plea  veri- 


ing  opinion  of  Taylor,  J.,  in  the  first 
mentioned  case;  Hudson  v.  Tindall,  i 
Stew.  Sc  P.  (Ala.)  237;  and  a  dictum  by 
Brickell,  C.  J.,  in  Walker  v.  Bentley, 
64  Ala.  92. 

1.  Washington  v.  Hobart,   17   Kan. 
275;  Morris  v.  Case,  4  Kan.  App.  691 ; 


fied  by  affidavit,  and  the  question  as  to    Ford  v.  Oliphant,  (Tex.  Civ.  App.  1895) 


the    time  when    the  assignment   was 
made  may   be   raised   by   a  plea  not 
sworn   to.     Hayden  v.  Olinger,  5  111. 
App.  632. 
Charaoter  in  Which  Plaintifb  8ne.  —  In 


32  S.  W.  Rep.  437,  in  which  case  the 
court  considered  a  general  denial  suffi- 
cient, and  cited  Kinnard  v.  Herlock,  20 
Tex.  48;  Clason  v.  Parrish,  93  Va.  24. 
2.  Habersham   v.    Lehman,  63  Ga. 


Indiana  it  was  provided  by  an  early  380,  in  which  case  the  instrument  pur- 
statute  that  proof  of  the  names  of  the  ported  to  have  been  indorsed  by  an  at- 
parties  should  not  be  necessary,  unless    torney,  and  it  was  held  that  no  power 
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(d)  In  Jiutioes'  Gonrts.  —  These  statutes  are  applicable  to  actions 
injustices'  courts.* 

(3)  Effect  of  Failure  to  Deny  under  Oath.  —  Where  the  defend- 
ant does  not  put  in  an  appropriate  plea  or  answer  under  oath,  as 
required  by  statute,  the  plaintiff  is  not  required  to  prove  the 
genuineness  of  the  indorsement  under  which  he  claims  title.* 
But  it  has  been  held  that  the  defendant,  by  a  denial  not  sworn 
to,  may  put  in  issue  an  allegatipn  that  the  instrument  was 
indorsed  to  the  plaintiff,  and  require  that  the  indorsement  be  pro- 
duced and  be  given  in  evidence.* 

of  attorney  or  other  evidence  of  author-  was  said:  '*  The  language  of  the  fifty- 

ity  was  necessary  in  the  absence  of  a  ninth    section    is    different    from    the 

denial  under  oath;  Goodrich  v,   Rey-  other.     It  dispenses  with  proof  of  the 

nolds,  31   111.  4go,  in  which  case  the  assignment,  before  the  instrument  is 

court  cited  Frye  v.  Tucker,  24  111.  180;  admitted,  unless  the  act  of  assignment 

Nimmon  v.  Worthington,  i  Ind.  376.  is  denied  by  plea  verified  by  affidavit, 

1.  Hudson  V.  Dickinson,  12  111.  407;  whilst  the  maker  under  the  fourteenth 

Archer  v.  Bogue,  4  111.   527;  Stebbins  section  is  not  permitted  to  deny  the 

V,  Goldthwait,  31  Ind.  159.  execution  of  the  instrument,  except  in 

On  Appeal  fram  a  Justice's  Court,  upon  that  mode.    [Section  fourteen  provides 

the  filing  of  a  formal  complaint  by  the  that  **  no  person  shall  be  permitted  to 

plaintiff,  the  plaintiff  is  not  put  to  the  deny  on  the  trial  the  execution  of  any 

proof  of  the  indorsement  under  which  instrument  in  writing,  unless  his  plea 

he  claims  title,  unless  the  defendant  de-  is  verified  by  affidavit."]    This  section 

nies  its  genuineness  under  oath.     Steb-  [fifty-nine]  does  not  prohibit  the   dc- 

bins  V,  Goldthwait,  31  Ind.  159.  lendant  from  denying  the  assignment 

9.  Stebbins  v.   Goldthwait,   31   Ind.  by  rebutting  evidence.     It  only  pro- 

159;  Eggan  V.  Briggs,  23  Kan.  710.  vides  that  until  the  assignment  is  de- 

In  Grounds  v.  Sloan,  73  Tex.  662,  it  nied  in  the  mode  indicated,  the  plaintiff 
was  declared  that  if  evidence  that  the  shall  not  be  required  to  make  the  proof, 
indorsement  was  not  genuine  should  In  the  one  case  the  maker  is  not  per- 
be  improvidently  admitted,  without  the  mitted  to  deny  the  execution  of  the  in- 
answer  required  by  the  statute,  it  strument,  and  in  the  other  the  holder  is 
would  go  for  nothing;  Henry,  J.,  say-  not  required  to  prove  the  assignment, 
ing:  "  A  valid  judgment  cannot  be  ren-  The  one  is  conclusive,  and  the  other  is 
dered  on  evidence  unsupported  by  a  presumptive.  When  the  note  and 
proper  pleading.  Without  the  pre-  assignment  are  produced,  they  may 
scribed  plea  the  language  of  the  statute  unquestionably  be  read  in  evidence,  if 
is  that  the  assignment  '  shall  be  re-  otherwise  unobjectionable,  unless  their 
garded  as  fully  proved.'  This  in-  execution  is  denied,  in  the  mode  pre- 
cludes delivery  and  everything  else  scribed,  and  when  read,  we  have  seen 
required  to  give  the  assignment  legal  the  defendant  has  no  right  to  deny  or 
effect.  The  statute  would  be  of  very  question  the  execution  of  the  note,  as 
little  value  to  the  assignee  if  it  left  it  he  is  expressly  prohibited  from  doing 
necessary  for  him  to  bring  proof  of  the  so  by  the  statute;  but  the  fifty-ninth 
actual  delivery  of  the  assigned  instru-  section  contains  no  prohibition  against 
mcnt  or  left  that  fact  open  to  attack  denying  the  assignment  after  it  is  ad- 
under  a  general  denial."  mitted  in  evidence." 

EvidenoelntrodaoedbyDefendant.  —  In  Effect  of   Stipulation.  —  Where  it    is 

Illinois  it  has  been  held  that  the  statute  agreed  by  the  parties  that  proof  may 

dispenses  with  proof  of  the  assignment  be  made  as  to  any  fact  that  could  have 

before   the   instrument  is  admitted  in  been  properly  pleaded,  an  averment  in 

evidence  unless  the  act  of  assignment  the  complaint  that  the  instrument  was 

is  denied  by  a  plea  verified  by  affidavit,  indorsed  to  the  plaintiff  is  not  admitted 

but  that  it   does  not  prohibit  the  de-  by  failure  to  put  in  an  answer  under 

fendant,  even  though  there  be  no  sworn  oath  denying  it.     Allison  v.  Hubbell, 

plea,  from  denying  the  assignment  by  17  Ind.  559. 

evidence   in    rebuttal.      Lockridge   v,  8.  Wallace    v.    Reed,   70    Ind.    263; 

Nuckolls,  25   III.    178,  in  which  case  it  Mcintosh    v,    Robison,    68    Ind.    120. 
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(4)  Effect  of  Denial  under  Oath.  —  Where  the  defendant,  in 
compliance  with  the  statute,  puts  in  an  appropriate  plea  denying 
that  the  instrument  was  indorsed  to  the  plaintiff,  it  is  incumbent 
upon  the  plaintiff  to  prove  the  genuineness  of  the  indorsement.* 

d.  Requisites    and    Sufficiency    of    Allegations  — 

(i)  Definiteness  and  Certainty.  —  In  denying  the  plaintiff's  title, 
the  general  rule  of  pleading  obtains  that  the  plea  or  answer 
should  be  definite  and  certain.' 

(2)  Allegation  and  Denial  of  Legal  Conclusions — Neoeisity  to 
Allege  Facte.  —  The  plea  or  answer  must  with  proper  definiteness 
and  <:ertainty  allege  facts  affirmatively  showing  how  or  why  the 
plaintiff  is  not  the  owner  of  the  instrument,  and  it  is  not  suffi- 
cient to  allege  mere  conclusions  of  law.* 

See    also    Belton    v.   Smith,    45    Ind.  title,  it  was  held  that  a  plea  averring 

291.  that  the  plaintiff  was  not,  at  the  com- 

1.  Slaughter  v,  Montgomery  First  mencement  of  the  action,  the  legal 
Nat.  Bank,  109  Ala.  157;  Saville  r.  owner  of  the  instrument,  was  not  open 
Huffstetter,  63  Mo.  App.  273.  In  the  to  the  objection  thai  it  did  not  aver  that 
latter  case  it  was  held  that  the  fact  that  the  instrument  was  payable  at  a  bank 
the  defendant  fails  to  deny  under  oath  or  banking  house. 

the  ^jr^r»/»'^»  of  the  instrument  does  not  8.  Savage  v.  Walshe,   26  Ala.  619; 

relieve  the  plaintiff  from  the  necessity  Reynolds  v.  Roih,  61  Ark.  317;  Felch 

of  proving  his  title  to  the  instrument.  v,  Beaudry,  40  Cal.  439;  Poorman  v. 

2.  Hubler  v.  PuUen,  12  Ind.  567;  Mills,  35  Cal.  118;  Weaver  z^.  ZoU man, 
Doyle  z;.  Watt,  12  Ind.  342,  423;  Wells  5  Ind.  App.  488;  Richmond  Second 
V.  Sutton,  85  Ind.  70,  holding  that  in  Nat.  Bank  v.  Martin,  82  Iowa  442;  &fc- 
an  action  by  an  indorsee  an  ansvuer  Clure  v.  Bigstafif,  (Ky.  1896)  37  S.  W. 
denying  that  he  is  the  real  party  in  in-  Rep.  295,  in  which  case  the  court  died 
terest  must  be  clear  and  unequivocal.  Vanbuskirk  v.  Levy,  3  Mete.  (Ky.)  134; 
See  also  Oliver  v.  Depew,  14  Iowa  490.  Graham   v.   Fahnestock,   5   Gill  (Md.) 

Negative  Pregnant.  —  An  answer  in  215;  Plant  v.  Schuyler,  7  Robt.  (N.  Y.) 
which  *'  the  defendant  denies  that  271,  4  Abb.  Pr.  N.  S.  (N.  Y.)  146;  Ran- 
plaintifiF  holds  against  him  any  such  kin  z^.  Allison,  64  N.  Car.  673;  Stouten- 
notes  as  are  described  in  his  petition  *'  burg  v,  Ly brand,  13  Ohio  St.  228. 
is  bad,  as  it  puts  stress  on  the  descrip-  Denial  of  Corporation'!  Power  to  Con- 
tion  used  in  the  petition  and  presents  traet.  —  In  an  action  by  an  indorsee  on 
the  issue,  if  at  all,  in  a  negative  form,  an  instrument  payable  10  a  corporation, 
instead  of  affirming  that  the  instru-  a  plea  that  the  said  corporation  at  the 
ment  is  the  property  of  another,  nam-  date  of  the  said  instrument  had  no 
ing  him,  and  that  such  other  person  is  power  or  authority  to  make  the  con- 
the  real  party  in  Interest.  Allen  v,  tract  and  that  the  said  instrument  is 
Newberry,  8  Iowa  65.  null  and  void,  is  bad,  because  it  asserts 
Argumentative  Denial. —  The  denial  legal  conclusions  instead  of  facts, 
of  the  plaintiff's  ownership  of  the  in-  Savage  v,  Walshe,  26  Ala.  619. 
strument  should  not  be  argumentative.  Authority  to  Ttanefor  IniUiunent.  — 
McClure  v.  Bigstaff,  (Ky.  1896)  37  S.  Where  the  defense  sought  to  be  made 
W.  Rep.  294.  is  that  the  instrument  was  not  trans- 
Matters  Alleged  in  Complaint.  —  The  ferred  to  the  plaintiff  by  any  one 
plea  need  not  allege  facts  which  are  authorized  to  do  so,  the  defendant 
alleged  in  the  complaint.  Lakeside  must  allege  facts  rather  than  mere  con- 
Land  Co.  V,  Dromgoole,  89  Ala.  505,  in  elusions  of  law.  Reynolds  v.  Roth,  61 
which  case  it  appeared  on  the  face  of  Ark.  317;  Graham  v.  Fahnestock,  5 
the  complaint  that  the  instrument  was  Gill  (Md.)  215. 

payable  at  a  bank  or  banking  house.  Ownership  of  Another  Person.  —  An  an- 

It  being  required  by  statute  (Code  Ala.  swer  admitting  the  indorsement  of  the 

1886,  §  2596),  that  an  action  on  such  instrument  to  the  plaintiff  and  alleging 

instrument  must  be  instituted  in  the  that  another  person  is  the  owner  must 

name  of  the  person  having  the  legal  aver  how  such  other  person  became  the 
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B«iiial  «f  PUOntilPi  Conelwioiii  ai  to  Ownonhlp.  —  Where  the  plaintiff 
alleges  facts  from  which  the  law  presumes  that  he  is  the  legal 
owner  and  holder  of  the  instrument,  and  also  avers  that  he  is  the 
legal  owner  and  holder  of  the  instrument,  a  plea  or  answer  deny- 
ing merely  the  plaintiff's  conclusion  that  he  is  the  owner  or  holder, 
without  denying  the  facts  alleged  by  the  plaintiff  upon  which 
such  conclusion  is  based,  presents  no  issue  and  is  immaterial  and 
irrelevant.* 

owner.     Rankin  v.  Allison,  64  N.  Car.  that  the  plaintiff  is  the  legal  owner  and 

673.     But  see  Stoutenburg  v.  Lybrand,  holder  of  the  instrument  is  frivolous. 

13  Ohio  St.  228.  Per  Ingraham,  J.,  in  Smith  v.  Mead,  14 

1.  Monroe  v.  Fohl,  72  Cal.  568,  in  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  262. 
which  case  the  court  ciud  Poorman  Capadty  in  Whieh  Plaintiif  Sum.—  An 
tf.  Mills,  35  Cal.  119;  Wedderspoon  r.  answer  denying  that  the  plaintiff  is  en- 
Rogers,  32  Cal.  571,  and  Hook  v,  titled  to  sue  in  the  capacity  in  which 
White,  36  Cal.  302;  Goldstein  v.Krause,  he  has  brought  the  action  must  aver 
2  Idaho  271;  Weaver  t/.Zoll man,  5  Ind.  facts  sufficient  to  warrant  his  conclu- 
App.  488;  Elder  v.  Smith,  16  Ind.  466;  sions.  Claiborne  v,  Yoeman,  15  Tex. 
Hawes  v,  Ryder,  100  Mass.  216;  Hay-  44*  in  which  case  the  plaintiff  was 
ward  V.  Grant,  13  Minn.  165;  Freeman  an  administrator.  See  also  Leach  v, 
V,  Curran,  i  Minn.  169;  State  Bank  v.  Lewis,  38  Ind.  160,  in  which  case  the 
Smith,  33  Mo.  364;  Allen  v.  Rcilly,  15  instrument  was  payable  to  the  plaintiff 
Nev.  452;  Catlin  v,  Gunter,  i  Duer  fN.  in  his  fiduciary  capacity  as  executor, 
Y.)  253;  Fleury  v.  Roget,  5  Sandf.  (N.  and  it  was  considered  sufficient  to  aver 
Y.)  646;  Tullis  V.  Shannon,  3  Wash,  that  the  instrument  was  the  property 
716;  Stamper  v.  Gay,  3  Wyoming  322.  of  the  estate,  and  that  since  the  execu- 
See  also  Tullis  v.  Shannon,  3  Wash,  tion  of  the  instrument  the  decedent's 
716.  But  see  an  intimation  to  the  con-  will 'had  been  set  aside,  and  the  plain- 
trary  in  Agee  v,  Medlock,  25  Ala,  281,  tiff's  letters  testamentary  had  been  re- 
and  Tamisier  v,  Cassard,  17  Abb.  Pr.  voked. 

(N.  Y.  Supreme  Ct.)  187,  holding  that  Denial  «f  PlalntiiPs  PoManion  in  Hii 
an  answer  denying  that  the  plaintiff  is  Own  Bight.  —  A  plea  in  an  action  on  an 
the  owner  and  holder  of  the  instrument  instrument  payable  to  a  named  person 
and  averring  that  another  person,  or  bearer  that  the  plaintiff  at  the  time 
naming  him,  is  the  real  owner  and  of  the  commencement  of  the  action  did 
holder  thereof,  puts  in  issue  the  ques-  not  possess  and  was  not  seized  in  his 
tion  whether  the  plaintiff  is  the  real  own  right  of  the  legal  title  to  the  in- 
party  in  interest,  as  by  statute  he  is  re-  strument,  and  that  it  had  not  been 
quired  to  be,  and  is  not  frivolous.  transferred  or  assigned  to  him  by  the 

Initniment  Xade  and  Indorsed  by  De-  payee  thereof,  is  bad,  because  (i)  it  is 
fendant.  —  In  McKnightz/.  Hunt,  3  Duer  not  necessary  that  the  plaintiff  should 
(N.  Y.)  615,  the  complaint  averred  that  be  possessed  of  the  instrument  in  his 
the  instrument  had  been  made  and  in-  own  right,  and  (2)  a  holder  for  value 
dorsed  by  the  defendant,  and  that  the  without  notice  of  an  instrument  pay- 
plaintiff  was  the  lawful  holder  and  able  to  bearer  may  bring  an  action 
owner  of  it,  but  did  not  aver  that  the  thereon  against  the  maker,  even  though 
instrument  had  been  transferred  and  the  instrument  had  been  lost  by  the 
delivered  to  the  plaintiff  by  the  defend-  payee  or  had  not  been  assigned  by  him 
ant.  It  was  held  that  an  answer  con-  for  value.  The  plea  should  allege  that 
taining  only  a  denial  that  the  plaintiff  the  plaintiff  is  possessed  mala  fide  or 
was  such  owner  and  holder,  owing  to  by  casualty  and  without  consideration, 
the  peculiar  form  of  the  complaint,  Gregory  v.  McNealy,  12  Fla.  578. 
might  fairly  be  construed  not  as  a  de-  Denial  that  Indorsement  Transferred 
nial  of  a  conclusion  of  law,  but  of  an  Title.  —  An  allegation  that  the  instru- 
issuable  fact.  ment  was  not  indorsed  "so  as  to  trans- 

In  an  action  on  an  instrument  pay-  fer  the  title  "   is  not  a  denial  of  the 

able  to  the  maker's  order  and  indorsed  transfer,  but  is  an  allegation  as  to  the 

and   delivered   by  the    maker  to    the  effect  of  the  indorsement  and  is  not 

plaintiff,   an  answer    simply  denying  sufficient  to  put  the  indorsement  in 

eri  Volume  XIV. 


PlM  NEGOTIABLE  INSTRUMENTS.  or  Aanrer. 

(3)  Denial  Of  or  On  Information  and  Belief  —  In  New  York 
and  a  few  other  code  states,  in  an  action  by  an  indorsee,  an 
answer  denying  that  the  defendant  has  knowledge  or  information 
sufficient  to  form  a  belief  that  the  instrument  was  indorsed  and 
delivered  to  the  plaintiff,  as  alleged  in  the  complaint,  or  alleging  on 
information  and  belief  that  the  instrument  was  not  indorsed  to  the 
plaintiff,  is  sufficient  to  render  proof  of  the  indorsement  necessary 
on  the  trial,  and  is  neither  frivolous,  irrelevant,  nor  sham ;  and  it 
has  been  declared  that  as  the  indorsement  of  the  instrument  by 
others  than  the  maker  is  not  a  matter  which  the  maker  is  supposed 
to  know,  an  answer  in  this  form,  when  it  is  sworn  to,  is  not  only 
good  but  is  peculiarly  proper,  although  no  distinction  whatever  is 
made  in  this  respect,  whether  the  answer  is  or  is  not  verified.* 

issue.     Richmond  Second  Nat.  Bank  v,  the  assignment,  or  have  put  the  names 

Martin,  82  Iowa  442.  of  the  obligees  or  some  of  them  to  it 

Action  by  One  Other  than  Indonea.  —  without  authority/' 

In  an  action  on  an  instrument  specially  Flea  that  Indoners  Are  Beal  Partiee  in 

indorsed,  brought  by  a  person,  other  Interest.  —  A  plea  that  the  payee  who 

than  the  indorsee,  who  alleges  that  the  indorsed  the  instrument  to  the  plaintiff 

instrument  was  duly  sold  and  delivered  is  the  real  party  in  interest  and  should 

to  him,  an  answer  alleging  that  the  be  made  a  party  plaintiff,  alleging  no 

plaintiff  is  not  the  owner  and  holder  of  fact  to  show  that  the  indorsement  did 

the  instrument  puts  the   title  of  the  not  vest  in  the  plaintiff  the  real  and 

plaintiff    in    issue.    Walker   v.    Land  beneficial  interest  in  the  instrument,  is 

Title,   etc.,   Co.,  (Kan.    1898)  53  Pac.  bad.     Lung  v.   Sims,    14  Ind.  467,  in 

Rep.  476.     Citing  Washington  v.  Ho-  which  case  the  court  intimated  doubts 

bart,  17  Kan.  275;  Pattie  v,  Wilson,  25  as  to  whether  such  fact  could  be  shown 

Kan.  327;  Morris  z/.  Case,  4  Kan.  App.  against  the  legal  effect  of  the  assign- 

691.  ment.      Citing  Garrison    f.  Clark,   11 

Denial  of  Assignment  by  Partnenhip.  Ind.  369. 

—  Where  an  instrument  is  payable  to  1.  Snyder  v.  White,  6  How.  Pr.  (N. 

N.  &  Co.,  and  the  declaration  alleged  Y.   Supreme  Ct.)  321,  //r  Wells,   J.; 

an   assignment  to  the    plaintiff    sub-  Robert  Gere  Bank  v,  Inman,  51  Hnn 

scribed   by   N.   and  three  others,  and  (N.  Y.)  97,  115  N.  Y.  650,  in  which  lat- 

avers  that  they  constitute  the  members  ter  case,  and  in  Caswell  r.  Bushnell,  14 

of  the  firm  of  N.  &Co.,  a  plea  alleging  Barb.  (N.  Y.)  303,  7  How.   Pr.  (N.  Y.) 

that  "  the  plaintiff's  assignors  are  not  171,  it  was  held  that  such  an  answer 

the  obligees  in  the  instrument  of  writ-  should  not  be  stricken  out  as  sham  un- 

ing  sued  on  "  is  insufficient.     Burks  v.  der  Code  Civ.  Pro.  (N.  Y.),  §  538,  even 

Howard,  2  B.  Mon.  (Ky.)  66,  in  which  though  the  affidavits  upon  which  the 

case  the  court  said:  "  The  plea,  con-  motion  to  strike  out  is  heard  show  be- 

strued  strictly,  might  be  true,  and  yet  ^ond  question  that  the  answer  is  sham 

the  note  might  be  effectually  assigned;  in  fact,  and  was  interposed  in  bad  faith 

for  if  Joseph  Nevill  and  one  only  of  the  and  solely  for  the  purpose  of  delay, 

other  assignors  constituted  the  firm  of  To  these   three  cases    particular   ref- 

Joseph  Nevill  &  Co.,  the  note  would  be  erence  is  made.     See  also  the  following 

effeciually  assigned,  and  yet  the  plain-  cases  which    support    the   proposition 

tiff's  assignors,  four  in  number,  would  stated  in  the  text:    Bennett  v,  Leeds 

not  be  the    obligees.    Taken  in   this  Mfg.  Co.,  no  N.  Y.  150;  Hays  v.  Ha- 

sense,-  the   plea  amounts  to  nothing,  thorn,   74  N.   Y.  486;    Farmers'   Nat. 

and  its  rejection  could  not  be  com-  Bank  v.  Leland,  50  N.  Y.  673;  Thomp- 

plained  of.     Rejecting  this  interpreta-  son  v.  Erie  R.  Co.,  45  N.  Y.  468;  Roby 

tion,  it  is  still  uncertain  whether  the  v.  Hallock,  55   How.   Pr.    (N.    Y.  Su- 

plea  means  to  assert  that  all  of  the  preme  Ct.)  412,  5  Abb.  N.  Cas.  (N.  Y.) 

obligees  did  not  assign  the  note,  or  that  86;  Fellows  v.  Muller,  48  How.  Pr.  (N. 

none  of  them  did  assign  it,  or  whether  Y.    Super.    Ct.)    82,  38  N.  Y.    Super, 

it  asserts  that  other  persons  than  the  Ct.  137;  Chad  wick  v.  Booth,  22  How. 

obligees  have  put  their  own  names  to  Pr.  (N.  Y.  Supreme  Ct.)  23,  13  Abb.  Pr. 
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(4)  Partial  Ownership  of  Third  Persons.  —  Where  the  plaintiff 
is  not  the  sole  owner  of  the  instrument,  a  plea  or  answer  under 
which  it  is  sought  to  show  this  fact  must  not  allege  mere  legal 

conclusions,  but  must  aver  facts  showing  that  the  plaintiff  is  not 

(N.   Y.)  249;    Flood    V,   Reynolds,   13  Pratt  Mfg.  Co.  v,  Jordan  Iron,  etc.,  Co., 

How.    Pr.  (N.  Y.  Supreme  Ct.)   112;  33  Hun  (N.  Y.)  544,  and  Swinburne  v. 

Brown.  V.  Ryckman,  12  How.  Pr.  (N.  Stockwell,  58  How.  Pr.  (N.  Y.  Supreme 

Y.  C.  PI.)  313;  De  Santes  v,  Searle,  11  Ct.)3i2. 

How.  Pr.  (N.  Y.  C.  PI.)  477;  Genesee  In  Minnesota  an  answer  in  which  the 
Mut.  Ins.  Co.  V,  Moynihen,  5  How.  defendant  denies  any  knowledge  or 
Pr.  (N.  Y.  Supreme  Ct.)32i;  Duncan  information  sufficient  to  form  a  belief 
V,  Lawrence,  6  Abb.  Pr.  (N.  Y.  Super,  as  to  the  plaintiff's  allegation  that  the 
Ct.)  304,  3  Bosw.  (N.  Y.)  103;  Leach  v,  instrument  was  indorsed  to  him,  and 
Boynton,  3  Abb.  Pr.  (N.  Y.  Supreme  therefore  denies  said  allegation,  and 
Ct.)  i;  Hecker  v,  Mitchell,  5  Abb.  Pr.  demands  that  the  plaintiff  be  put  to 
(M.  Y.  Super.  Ct.)  453,  6  Duer  (N.  Y.)  strict  proof  of  the  same,  is  in  substance 
687;  Hughes  V,  Wilcox,  17  Misc.  Rep.  a  general  denial  of  the  plaintiff's alle^a- 
(N.  Y.  Supreme  Ct.)  32;  Henderson  z/.  tion,  and  puts  the  transfer  of  the  in- 
Manning,  5  Civ.  Pro.  Rep.  (N.  Y.  City  strument  and  the  plaintifif's  ownership 
Ct.)  221;  Wilson  V,  Eastman,  etc.,  Co.,  in  issue.  Nunnemacker  t/.  Johnson,  3? 
56  Hun(N.  Y.)i94;  Metropolitan  Bank  Minn.  390;  Morton  z/.  Jackson,  2  Minv 
V,  Lord,  4  Duer  ^.  Y.)  630;  Taylor  v,  219,  in  which  latter  case  the  court  cittd 
Smith,  (Supreme  Ct.)  29  N.  Y.  St.  Rep.  and  relied  upon  several  New  York 
365;  Schultze  V,  Rodewald,  i  Abb.  N.  cases.  See  also  Stone  t/.  Quaal,  36 
Cas.  (N.  Y.  Supreme  Ct.)  365.  Minn.  46. 

In  Roby  v.  Hallock,  55  How.  Pr.  (N.  In  XisMiiri  it  has  been  held,  under 

Y.  Supreme  Ct.)  412,  5  Abb.  N.  Cas,  (N.  Prac.  Act,  art.  6,  §  7,  cl.  i,  that  in  an 

\.)  86,  the  court  disapproved  Kay  v,  action  on  an  instrument  payable  to  a 

Whitaker,  44  N.  Y.  565,  and  People  v.  partnership  an  answer  admitting  the 

McCumber,  18  N.  Y.  315,  in  which  lat-  execution  of  the  instrument  and  alleg- 

ter  case,  as  was  declared  by  Grover,  J.,  ing  that  the  defendant  does  not  know 

in  Wayland  v.  Tysen,  45  hf.  Y.  281,  the  the  names  of  the  persons  composing  the 

point  was  not  involved.  said    partnership,   and    that     he    has 

In  Oalifomia  an  answer  under  oath  not  any  knowledge  thereof  sufficient  to 

denying  upon  information  and  belief  forai  a  belief,  and  requiring  proof  of 

that  the  instrument  was  transferred  to  all  the  averments  and  allegations  of 

the  plaintiff  by  an  indorsement  of  tl&e  the  petition,   is  sufficient  to  put  the 

same,  as  alleged  in  the  complainc   or  in  plaintiffs  upon  proof  1  hat  they  consti- 

any  other  manner,  that  the  itt^trument  tuted  the  firm  to  which  the  instrument 

was  ever  delivered  to  tL<s  plaintiff,  or  is  payable.     Wales  v.  Chamblin,    19 

that  he  paid  any  valuvs  therefor,  or  was  Mo.  500. 

ever  a  bona  fide  owner  or  holder,   is  HypothAtloal  Denial  of  Ownership.  —  An 

sufficient  to  r&ise  an  issue  as  to  the  answer   denying  that    the    defendant 

ownership  of  the  instrument,  and  to  made  the  instrument,  alleging  that  he 

prevent  a  judgment  for  the  plaintiff  does  not  know  whether  it  was  indorsed 

without  proof  of  his  title.      Mair  v,  or  delivered  to  the  plaintiff,  denying 

Forbes,  (Cal.  1889)  21  Pac.  Rep.  552.  any  knowledge  or  information  on  the 

In  Colorado  a  denial  on  information  subject  sufficient  to  form  a  belief,  and 

and  belief  that  the  instrument  was  ever  alleging    that  if    the    plaintiff  is  the 

indorsed  by  the  payee  or  delivered  to  owner  of  the  instrument,   he  took  it 

the  plaintiff,  or  that  the  plaintiff  is  the  with  notice  of  the  failure  of  considera- 

owner  or  holder  thereof,  is  not  sufficient,  tion  which  is  circumstantially  set  forth, 

Solomon  v,  Brodie,  10  Colo.  App.  353,  is  not  bad  because  the  denial  of  the 

in  which  case  the  court  declared  that  plaintiff's    ownership  is  hypothetical, 

such  a  denial  is  not  equivalent  to  an  Brown  v,  Ryckman,  12  How.  Pr.  (N. 

allegation  that  the  defendant  has  not  Y.  C.  PI.)  313. 

and  cannot  obtain  sufficient  knowledge  Denial  of  Allegationf  Not  Admitted.  — 

or  information  upon  which  to  base  a  An  answer  admitting  some  of  the  alle- 

belief.    CsV«if^  James  v.  McPhee,9Colo.  gations  of  the  complaint,  of  which  the 

490:    Haney  v.   People,  12  Colo.  348;  allegation  as  to  the  indorsement  to  the 
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entitled  to  maintain  the  action  without  joining  the  other  owner 
or  owners.* 

(5)  Denial  of  Title  of  Payee.  —  According  to  some  authorities, 
where  the  instrument  appears  to  have  been  made  payable  to  the 
plaintiff,  and  not  to  have  been  assigned  or  indorsed  by  him»  a 
plea  or  answer  alleging  that  the  plaintiff  is  not  the  legal  owner 
or  holder  of  the  instrument,  or  that  he  is  not  the  real  party  in 
interest,  without  averring  any  facts  upon  which  such  concluisions 
are  based,  as  that  a  stranger  to  the  action  is  the  owner  of  the 
instrument,  is  bad.'  There  are  other  authorities,  however,  hold- 
ing  that  a  denial  that  the  payee  was,  at  the  time  of  the  commence- 
ment of  the  action,  or  at  any  time  thereafter,  the  lawful  owner 
and  holder  of  the  instrument,  and  denying  that  the  defendant  is 

plaintiff  is  not  one,  and  denying  on  in-        S«  Bryan  v,  Wilson,  27  Ala.  208,  in 

formation  and  belief  each  and  every  which  case  Rice,  J.,  declared,  obiter^  on 

allegation  in  the  complaint,  not  there-  the  authority  of  Bancroft  v,  Paine,  15 

tofore    admitted,    puts    in    issue   the  Ala.  834,  that  in  the  absence  of  any 

indorsement  and  transfer  of  the  instru-  statute    requiring    the    action    to    be 

ment  to  the  plaintiff.     Morton  v.  Jack-  brought  in  the  name  of  the  real  party 

son,   2   Minn.   219;    Taylor  v.  Smith,  in  interest,  a  plea  *' that  plaintiff  is  not 

(Supreme  Ct.)  29  N.  Y.  St.  Rep.  365;  the  parly  really  interested  in  said  note 

Genesee  Mut.  Ins.  Co.  v.  Moynihen,  5  mentioned  in  said  complaint,'*  is  bad  on 

How.  Pr.  (N.  Y.  Supreme  Ct.)  321.  demurrer;    Shasta   Bank    v.   Boyd,  99 

1.  Tompkins  v,  Acer,   10  How.  Pr.  Cal.  604;  Monroe  ».  Fohl,  72  Cal.  568 

(N.  Y.  Supreme  Ct.)  309.  [in  which  case  the  court  cited  Hook  v. 

PreflontEzifltence  of  Bight!  of  Others. —  White,  36  Cal.  302;  Poorman  v.  Mills, 

It  is  not  sufficient  to  allege  that  a  per-  35  Cal.  119,  and  Wedderspoon  v,  Rog- 

son  other  than  the  plaintiff  had  an  in-  ers,  32  Cal.  571];  Frost  r.  Harford,  40 

terest  in  the  instrument,  without  stat-  Cal.  165;    Felch  v.   Beaudry,  40  Cal. 

ing  the  time,  but  it  must  be  averred  439;    Johnson    t/.    Conklin,    119    Ind. 

that  the  interest  of  such  other  person  109;  Blacker  v,  Dunbar,  108  Ind.  217; 

exists  at  the  time  of  the  action.    Jones  Wheeler    v.   Barr,   7    Ind.   App.   381; 

V.   Hawkins,    17  Ind.   550.      See    also  Offutt  v,   Rucker,   2   Ind.   App.    350; 

Shafer  v,  Bronenberg,  42   Ind.  89,  in  Nicolay  v,  Fritschle,  40  Mo.  67;  Allen 

which  case  an  answer  alleging  that  the  v,  Reilly,  15  Nev.  452. 
plaintiff  is  not  the   real  party  in  in-        Alahama  Statute.  —  In  Brvan  v,  Wil- 

terest,   and   that  the  instrument  was  son,  27  Ala.  208,  it  was  held,  under  a 

sold  and  assigned  by  the  payee  to  the  statute  providing  that  the  action  must 

plaintiff  and  others,  including  the  de-  be  prosecuted  in  the  name  of  the  party 

fendant,  was  considered  bad,  because,  really  interested,  whether  he  have  the 

notwithstanding  these  facts,  the  instru-  legal  title  or  not,  that  a  plea  by  the 

ment    might     have    been    afterwards  maker  in  an  action  by  the  payee  that 

transferred    to    the    plaintiff.       Citing  **  plaintiff  is  not  the  party  really  in- 

Lamson  v.  Falls,  6  Ind.  309;  Swift  v,  terested  in  said  note  mentioned  in  said 

Ellsworth,    10  Ind.   205;    Garrison   v,  complaint"   is  a    good    plea  in  bar. 

Clark,  Ti  Ind.  369,  and  Elder  v.  Smith,  Bryan  v.  Wilson,  27  Ala.  208. 
16  Ind.  466.  Denial  that  Plalntiffti  Are  Peitnen.  — 


Intervpntion    of    Other    Owner.  —  In  Where  the  plaintiffs  allege  that  they 

Moran  v.  Le  Blanc,  6  La.  Ann.  113,  the  are  partners,  and  declare  upon  an  in- 

defendant  alleged  that  he  had  received  strument  executed  to  the  partnership 

notice  from  a  third  person  that  half  the  of  which  they  are  members,  but  do  not 

instrument     belonged     to    him,    and  allege   that  the   instrument   was  exe- 

prayed  that  said  third  person  be  cited  cuted  to  them  as  partners,  the  allega- 

to  appear  in  the  suit,  and  it  was  held  tion  of  the  partnership  is  not  essential 

that  the  third  person  was  entitled  to  to  the  cause  of  action,  and  a  denial  of 

appear  and  file  an  intervention.     See  the  partnership  by  the  defendant  does 

also,  generally,  article  Intervention,  not  present  a  material    issue.     Hay- 

vol.  II,  p.  494.  ward  v.  Grant,  13  Minn.  165. 

674  Volume  XIV. 


Piw                  NEGOTIABLE  INSTRUMENTS.  or  Amww. 

indebted  to  the  plaintiff,  as  alleged  by  htm,  is  good.* 

(6)  Denial  of  Indorsement  or  Assignment  to  Plaintiff —  in  OtneraL 
—  In  an  action  by  an  indorsee  or  assignee  of  an  instrument  a  plea 
or  answer  denying  that  the  instrument  was  ever  transferred  to  the 

1.  Stockton  V.  Kenney,  24  Misc.  Rep.  the  defendant  the  said  instrument,  is 
(N.  Y.  Supreme  Ct.)  300*  in  which  case  not  a  denial  of  the  plainiiff^s  allegation 
it  was  held  that  an  answer,  verified  by  that  he  holds  the  instrument.  Diven 
the  defendant's  affidavit,  denying  any  v.  Spicer,  i  Kan.  103. 
knowledge  or  information  sufficient  to  Allegation  that  Payee  Is  Agent  of 
form  an  opinion  as  to  the  truth  of  any  Owner.  —  In  an  action  by  the  payee 
of  the  allegations  contained  in  the  com-  named  in  the  instrument,  an  answer 
plaint,  was  not  frivolous,  and  it  was  alleging  that  he  is  not  the  owner  there- 
declared  that  Shearman  v.  New  York  of,  and  that  he  has  not  any  interest  in 
Cent.  Mills,  i  Abb.  Pr.  (N.  Y.  Supreme  it,  and  is  merely  the  agent  of  another 
Ct.)  187,  and  other  early  cases  to  the  person  who  procured  the  instrument  to 
same  effect,  are  now  regarded  as  over^  be  made  payable  to  the  plaintifif  to  en- 
ruled;  Colt  v.  Davis,  50  Hun  (N.  Y.)  able  the  plaintiff  to  collect  it  as  agent, 
366,  in  which  case  the  instrument  was  is  bad  because  it  does  not  aver  that  the 
payable  to  the  plaintiff's  order,  and  the  plaintiff  is  not  the  owner  of  the  Instru- 
answer  denied,  on  information  and  be-  ment,  and  that  the  other  party  named 
lief,  that  the  plaintiff  was  the  owner  of  has  any  right  thereto  or  beneficial  in- 
the  instrument,  and  alleged  that  an-  terest  therein,  and  shows  that  the  plain- 
other  person  was  the  owner,  and  set  up  tifif  is  under  the  statute  the  trustee  of 
a  good  defense  as  against  such  other  an  express  trust,  and  that  as  such  he  is 
person;  Hays  v.  Southgate,  10  Hun  authorized  to  maintain  the  action  in 
(N.  Y.)  511,  18  Alb.  L.  T.  318;  Seeley  v.  his  own  name.  Waddle  v.  Harbeck,  33 
Engell,  17  Barb.  (N.  Y.)  530,  in  which  Ind.  231,  in  which  case  the  question 
case  the  instrument  was  payable  to  the  was  whether  or  not  the  defendant  could 
plaintiff  or  bearer;  Robea  Gere  Bank  set  off  a  debt  due  to  him  from  the 
V,  Inman,  51  Hun  (N.  Y.)  97,  115  N.  Y.  payee's  alleged  principal. 
650;  Northwestern  Cordage  Co.  v.  Gal-  Action  by  fiidorser  Against  Indorsee,  — 
braith,  9  S.  Dak.  634;  Boggs  v.  Wann,  In  Fales  v.  Hicks,  12  How.  Pr.  (N.  Y. 
58  Fed.  Rep.  681,  holding  that  a  denial  Supreme  Ct.)  153,  it  was  held  that 
that  the  payee  is  the  lawful  owner  of  where  an  indorser  is  sued  by  his  in- 
the  instrument  is  a  good  defense  under  dorsee,  he  should  either  admit  or  deny 
the  code  of  Ohio,  But  see  contra^  positively  that  he  had  indorsed  the  in- 
Witherspoon  v.  Van  Dolar,  15  How.  Pr.  strument,  or  that  the  same  had  ever 
(N.  Y.  Supreme  Ct.)  266;  Fleury  z.  been  transferred  to  the  plaintiff,  as  pre- 
Roget,  5  Sandf.  (N.  Y.)  646.  sumptively  he  has  knowledge  of  the 

DefiBiise  Tinder  General Isine.  —  In  Lake  facts;  and  that  a  denial  of  knowledge 
V,  Hastings,  24  Miss.  490,  it  was  held  or  information  sufficient  to  form  a  be- 
that  even  where  the  plaintiff  sues  in  lief,  without  showing  how  it  happens 
the  character  of  payee  the  defendant  that  he  has  no  knowledge  or  informa- 
may  show  under  the  general  issue  that  tion  on  the  subject,  is  insufficient. 
the  plaintiff  has  not  the  legal  title,  and  Denial  of  Xatter  Not  Alleged  by  Plain- 
that  under  a  statute  requiring  a  denial  tiff.  —  In  De  Santas  v.  Searle,  11  How. 
under  oath  of  the  execution  of  the  in-  Pr.  (N.  Y.  C,  PI.)  477,  ihe  complaint 
strument,  the  defendant,  by  pleading  alleged  that  the  instrument  had  been 
the  general  issue,  admitted  only  that  he  made  payable  to  the  plaintiff  and  deliv- 
had  executed  the  instrument.  See  also  ered  to  him,  and  the  court  considered 
Herbert  v.  Nashville  Bank,  i  Stew.  &  insufficient  an  answer  in  which  the  de- 
P.  (Ala.)  286,  holding  that  the  plain-  fendant  alleged  that  he  had  not  any 
tiff's  capability  to  contract  and  sue  is  knowledge  or  information  sufficient  to 
put  in  issue  by  a  plea  of  the  general  form  a  belief  whether  the  plaintiff  was 
issue.  the  lawful  owner  and  holder  of  the  in- 

Agreement  by  Payee  to  Deliver  T7p  In-  strument;    the    court    saying:    "The 

ftnunent.  —  An   answer    alleging  that  facts  alleged  are  the  making  of  the  bill 

the  payee  agreed  to  receive  back  the  and   the   delivery   to   the   plaintiff,   to 

property  for  which  the  instrument  was  whose  order  it  was  payable.   On  either 

given,  and  to  cancel  and  deliver  up  to  of  these  allegations  the  defendant,  by 
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plaintiff,  and  that  he  is  the  legal  owner  and  holder  thereof  as 
alleged,  tenders  a  good  and  material  issue  as  to  the  genuineness 
of  the  indorsement  or  the  fact  that  the  instrument  has  been 
assigned  to  the  plaintiff.* 

Authority  of  Agent  to  Traufor  Inftnunmt.  —  An  answer  alleging  upon 
information  and  belief  that  the  payee  never  had  at  any  time 
indorsed  the  instrument  to  the  plaintiff,  or  to  any  other  person 
or  persons  whomsoever,  and  further  averring  that  the  payee 
expressly  refused,  and  at  all  times  has  refused,  to  indorse  said 
instrument  or  to  do  or  perform  any  other  act  which  would  make 
the  instrument  negotiable,  is  not  a  denial  that  the  instrument 
had  been  assigned  by  the  payee,  as  charged  in  the  complaint, 
or  that  the  payee's  agent  had  authority  to  make  the  indorse- 
ment.* 

a  denial,  could  take  issue.     If  he  can-  Denial  of  Indonement  by  One  Payee  to 

not  do  so,  he  has  no  defense  to  make  Another. — Where  an  instrument  is  made 

by   way  of  denial.      If  the  plaintiff,  payable  to  two  persons  and  one  of  the 

since  he  received  the  bill,  has  passed  it  payees  indorsed  it  to  the  other  in  an 

away    to    another    person,    that    fact  action  by  such  other  payee  against  the 

should  be  set  up  affirmatively  in  the  maker,   a  denial  of  the  indorsement 

answer,  and  in  that  way  an  issue  would  presents  a  material  issue.     Mahe    v. 

arise  on  the  pleading^."  Reynolds,  38  Cal.  560. 

BeqnisitePzbo^of  Ownerdiip.  —  In  Bry-  Denial  of  Indorsement  by  Defendant  to 
an  V.  Wilson,  27  Ala.  208,  the  court  re-  Plaintiff.  —  In  an  action  on  an  instru- 
marked  that  when  the  payee  takes  ment  payable  to  the  maker's  order  and 
issue  on  a  plea  denying  his  ownership,  alleged  to  have  been  indorsed  and  de- 
the  mere  introduction  of  the  instrument  livered  by  him  to  the  plaintiff,  an  an- 
as evidence  will  m&ke  out  a, prima  facte  swer  denying  that  the  defendant  ever 
case  for  him.  Ci/i'if/ Grigsby  v.  Nance,  indorsed  the  instrument  to  the  plain- 
3  Ala.  347.  tiff,  without  denying  that  he  indorsed 

1.  Mair  v.  Forbes,  (Cal.  1889)  21  Pac.  it  or  setting  up  any  matter  assailing 
Rep.  552,  in  which  case  the  answer  de-  the  p1aintiff*s  possession  of  it  presents 
nied  that  the  drawer  of  a  bill  of  ex-  no  defense,  because  when  an  instru- 
change  transferred  the  bill  to  the  plain-  ment  is  payable  to  the  order  of  the 
tiff  by  indorsing  the  same  as  alleged  in  maker  and  is  indorsed  by  him  it  is  in 
the  complaint,  or  in  any  other  manner,  legal  effect  indorsed  to  any  person  who 
and  that  the  bill  was  delivered  to  the  may  hold  it,  and  a  denial  of  the  mere 
plaintiff;  Mahe  v.  Reynolds,  38  Cal.  act  of  indorsement  or  delivery  to  the 
560;  Mendenhall  v.  Baylies,  47  Ind.  holder  is  not  the  denial  of  a  material 
575,  in  which  case  the  defendant  in  averment.  Kamlah  v.  Salter,  i  Hilt, 
addition  to  denying  the  assip^nment  of  (N.  Y.)  558,  6  Abb.  Pr.  (N.  Y.)  226. 
the  instrument  to  the  plaintiff  averred  Denial  of  Aidgnment  in  Writing.  —  In 
that  the  plaintiff  was  the  holder  and  Randolph  v.  Harris,  28  Cal.  561,  the 
owner  thereof,  and  that  he  had  a  good  complaint  alleged  that  the  payee  by  an 
defense  to  the  instrument  as  against  instrument  in  writing  duly  stamped 
the  payee;  Mcintosh  v.  Robison,  68  and  delivered  conveyed  and  assigned 
Ind.  120;  M'Connell  v.  Morrison,  i  to  the  plaintiff  all  his  interest  in  the  in- 
Litt.  (Ky.)  206;  Tarbox  v.  Gorman,  31  strument,  and  it  was  held  that  a  denial 
Minn.  62;  Mechanics'  Bank  v.  Fowler,  that  the  assignment  was  in  writing 
36  Mo.  33;  Central  City  Bank  v.  Rice,  and  that  it  was  made  for  a  valuable 
44  Neb.  594;  Schroeder  v.  Nielson,  39  consideration  was  not  a  denial  of 
Neb.  335;  Hays  v.  Hathorn,  74  N.  Y.  the  assignment.  Following  Burke  v, 
486,  in  which  case  the  plaintiff  alleged  Table  Mountain  Water  Co.,  12  Cal.  403; 
that  the  instrument  was  payable  to  the  Morrill  v.  Morrill,  26  Cal.  292. 
order  of  the  defendant  and  had  been  by  8.  Murphy  v.  Dunning,  30  Wis.  296, 
him  indorsed  and  transferred  to  the  in  which  case  the  payee  was  a  corpora- 
plaintiff,  tion,  and  the  court  said:  *'  It  was  only 
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Whare  ftiiA^ent  If  Hamad  ai  Payee,  a  plea  alleging  that  fact,  and  that 
he  had  no  interest  whatever  in  the  instrument,  and  that  the 
principal  is  the  owner  of  the  instrument,  is  not  sufficient  as  a 
denial  of  the  indorsement  of  the  instrument  by  the  payee,  for  it 
does  not  aver  that  the  payee  had  or  obtained  authority  to  make 
the  alleged  assignment.* 

(7)  Tra^isfer  of  Instrument  by  Plaintiff —  (a)  Before  Commenoement 
of  Aetlon.  —  A  plea  or  answer  alleging  that  before  the  commence- 
ment of  the  action  the  plaintiff  assigned  the  instrument  to  a 
named  person,  who  is  a  stranger  to  the  action,  and  delivered  the 
instrument  to  him,  and  that  such  stranger  was,  at  the  commence- 
ment of  the  action,  the  lawful  owner  and  holder  of  the  instrument, 
is  good.' 

(b)  After  Inititntion  of  Aotion.  —  According  to  some  authorities  a 

intended  as  a  denial  that  the  company  S.  Thomas  v.  Wash,  i  Mo.  665;  Wag- 

•  indorsed  *  the  note  *  by  writing  its  goner  v.  Colvin,  11  Wend.  (N.  Y.)  27; 
name  upon  the  said  note  for  that  pur-  Smith  v.  Mead,  14  Abb.  Pr.  (N.  Y.  Su- 
pose/  which  fact,  in  the  judgment  of  preme  Ct.)  262;  Trezevant  v.  McNeal, 
the  pleader,  was  deemed  necessary  to  2  Humph.  (Tenn.)  352. 

*  make  said  note  negotiable.'  It  was  Allegation  of  Faeti.  —  In  Carpenter  «/. 
merely  a  denial  of  the  negotiation  and  Reynolds,  58  Wis.  666,  Coles,  C.  J.,  de- 
transfer  of  the  note  in  that  particular  clared  that  there  are  authorities  which 
form.  »  ♦  *  If.  the  defendants  had  seem  to  lay  down  the  rule  that  it  is  not 
intended  to  raise  any  question,  as  to  enough  to  allege  that  the  plaintiff  is 
the  authority  of  the  president  and  sec-  not  the  real  party  in  interest,  and  that 
retary  to  make  the  transfer,  so  as  to  the  answer  should  state  the  facts  which 
require  the  plaintiffs  to  show  the  show  why  he  is  not,  but  it  is  not  obvi- 
authority  on  trial,  they  should  have  ous  what  other  facts  the  defendant  can 
made  such  intention  known  by  their  state,  other  than  that  the  payee  has 
pleadings,  either  by  putting  the  fact  never  indorsed  or  transferred  the  in- 
distinctly in  issue  by  answer,  or  at  strument  to  the  plaintiff,  and  that  the 
least  by  a  general  denial  of  the  facts  latter  is  not  the  lawful  holder  or  owner 
alleged  in  the  complaint.     The  answer,  thereof. 

if  not  in  words,  certainly  by  inference,  Answer  Not  Frivolous. —  In  Smith  v. 

admitted  ihe  transfer  and  delivery  as  Mead,  14  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

alleged  in  (he  complaint,  and  took  no  262,  it  was  held  that  such  an  answer  is 

issue  as  to  their  regularity  or  validity,  not  frivolous;    Ingraham,  J.,  saying: 

except  as  above  stated.     It  contained  '*  If  the  defendants  should  prove  this 

no  general  or  specific  denial,  but  only  on  the  trial,  it  would  prevent  a  recovery 

matters  in  avoidance."  by  the  plaintiff,  unless  he  showed  that 

1.  Wells  V.   Sutton,   85   Ind.  70,  in  the  title  to  the  note  had  again   been 

which  case  it  was  held  that  an  allega-  vested  in  him.     There  is  ground  for 

tion  in  the  present  tense  that  the  payee  supposing  the  defense  a  very  doubtful 

**  is  the  owner  thereof"  is  at  most  a  one,  but  if  not  true,  the  remedy  is  by 

mere  statement  of  a  legal  conclusion,  a  motion  to  strike  out  the  answer  as 

and  does  not  aid   the  plea.     See  also  false,  on  the  plaintiff's  affidavit.     To 

Zink  V.  Dick,  i  Ind.  App.  269;  Downer  warrant  the  court  in  striking  it  out  as 

V.  Read,  17  Minn.  493.  frivolous,  it  must  be  clearly  bad  on  in- 

Allegation  that  Indonoe  Is  Xero  Agent,  spection  merely,  and  not  require  an 
—  An  answer  setting  up  that  the  plain-  argument  to  convince  the  court  there- 
tiff  is  the  agent  of  the  person  who  in-  of." 

dorsed  the    instrument   10    him,    and  Flaintlifs  Profont  Ownership  Xnst  Be 

hence  has  no  equitable  interest  in  the  Negatived.—  A  plea  that  the  instrument 

instrument,  without  averring  that  the  was    assigned    and   delivered   by   the 

plaintiff  is  an  agent  for  the  collection  plaintiff  before  the  commencement  of 

of  the  instrument,  is  too  vague.     Hub-  the  action  is  not  sufficient  as  a  denial 

ler  V.  Pullen,  12  Ind.  567.  of  the  plaintiff's  ownership  at  the  time 
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plea/i^ii!f  darrein  continuance  that  the  plaintiff  has,  since  the  com- 
mencement of  the  action,  assigned,  transferred  and  made  over 
the  instrument  to  a  named  person,  who  thereby  acquired,  and 
still  has,  the  vested  right  to  maintain  an  action  on  the  instrument, 
and  that  the  plaintiff  has  no  present  legal  right  or  title  in  or  to 
the  said  instrument,  is  good.^ 

of  the  institution  of  the  action,  as  plain-  question   presented  by  the   pleadings 

tiff  might  have  assigned  the  instrument  was  whether  the  court  should  have  re- 

and  afterward  acquired   title    thereto  quired  the  assignee  to  be  made  a  party « 

from   the  assignee.     Hawkins  v.  Fel-  which  was  a  question  for  the  court  and 

lowes,  6  Dana  (Ky.)  128.  not  for  the  jury. 

InfluflLdent  to  Deny  Plaintiffs  Fosses-  1.  Gray  v.  Real  Estate  Bank,  5  Ark. 

sion.  —  An  allegation  in  the  answer  that  '93;  Beebe  v.  Real  Estate  Bank,  5  Ark. 

the  plaintiff  is  a  non-resident,  and  is  183.     In  these  cases  it  was  held  that 

not  now  in  possession  of  the  instru-  such  a  plea  is  a  good  plea  in  bar  to  the 

ment,  and  that  at  the  time  the  action  further  maintenance  of  the  action  by 

was  commenced,  and  before  that  time,  the  plaintiff,  and  that  the  precise  man- 

the  instrument  was  in  the  hands  and  ner  in   which   the  plaintiff  made  the 

possession  of  a  stranger  to  the  action,  assignment  need  not  be  specially  set 

within   the    state,   is  immaterial  and  out. 

irrelevant.      Hay  ward    v.    Grant,    13  Time  of  Tranifer  Xnst  be  Alleged. —  An                              ' 

Minn.  165.  answer  denying  '*  that  plaintiff  holds                               . 

Flalntiif  Not  Divested  of  Legal  Title.  —  against  him  any  such  notes  as  are  de- 
In  Caldwell  v,  Lawrence,  84  III.  161,  it  scribed  in  the  petition,"  relates  to  the 
was  held  in  an  action  by  an  indorsee  time  of  the  commencement  of  the  ac- 
that  a  plea  that  the  plaintiff  had,  for  a  tion,  and  under  it  proof  is  not  admissi- 
valuable  consideration,  delivered  the  ble  that  after  the  suit  was  commenced, 
instrument  back  to  the  payee,  and  the  plaintiff  had  assigned  the  instru- 
thereby  parted  with  all  his  right  and  ment,  and  all  his  interest  in  the  action, 
interest  in  and  to  the  instrument,  and  in  the  judgment  to  be  recovered, 
and  that  the  right  of  action  had  revived  whether  it  occurred  before  or  after  the 
in  the  payee,  was  considered  bad  on  de-  defendant  had  answered.  Allen  v, 
murrer,  as  the  facts  averred  showed  Newberry,  8  Iowa  65. 
simply  that  the  payee  was  equitably  Ploft  in  Abatement.  —  Where  it  is  pro- 
entitled  to  the  proceeds,  and  not  that  vided  by  statute  that  after  an  assign- 
the  plaintiff  had  parted  with  the  legal  ment  by  the  plaintiff  the  action  shall 
title  to  the  instrument.  abate  upon  the  plea  of  the  defendant. 

Dilatory  Plea.  —  In  Kentucky  an  an-  the  proper  mode  to  make  the  defense 
swer  alleging  that  the  plaintiff  is  not  is  by  plea  in  abatement.  Lanier  v. 
the  holder  and  owner  of  the  instru-  Trigg,  6  Smed.  &  ,M.  (Miss.)  641,  foL 
ment,  and  that  the  plaintiff  had  lowing  Planters*  Bank  v.  Sharp,  4 
assigned  the  instrument  to  a  named  Smed.  &  M.  (Miss.)  17. 
person  for  the  benefit  of  his  creditors,  Continnanoo  of  Aetion  in  Name  of  Orig^ 
shows  no  matter  which  is  a  bar  to  the  inal  Flaintift  —  In  Ivey  v.  Drake,  36 
action,  or  even  a  sufficient  ground  of  Ark.  228,  which  was  an  action  by 
abatement.  Vanbuskirk  v.  Levy,  3  an  assignee,  the  defendant  filed  an 
Mete.  (Ky.)  133.  Citing  Carpenter  v.  amended  answer  alleging  that  since 
Miles,  17  B.  Mon.  (Ky.)  602,  in  which  the  last  continuance,  by  a  decree  of 
case  the  court  said,  with  reference  to  court,  the  contract  between  the  plaintiff 
an  answer  substantially  similar  in  all  and  the  payee  had  been  canceled,  and 
respects:  "  An  answer  presenting  such  the  plaintiff  had  been  ordered  to  give 
objection  may  be  regarded  as  a  dila-  up  the  instrument  to  the  payee,  and 
tory  plea;  not,  however,  resulting,  asked  that  the  plaintiff  and  the  payee 
even  when  sustained  by  proof,  in  a  dis-  be  required  to  litigate  their  respective 
missal  or  abatement  of  the  action,  but  rights  to  the  fund,  whereupon  the 
furnishing  a  ground  for  an  order  of  payee  asked  to  be  allowed  to  inter- 
court  requiring  the  additional  parties  plead.  It  was  held  that  the  fact  that 
to  be  made,  on  pain  of  dismissal  with-  the  property  in  the  instrument  and  the 
out  prejudice."  And  it  was  declared  right  to  the  proceeds  had  been  trans- 
in  the  case  first  cited   that  the  only  ferred  during  the  litigation  was  not  a 
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(8)  Transfer  of  Instrument  for  Collection  —  (a)  To  Plaintiff.  — 
A  plea  or  answer  in  an  action  by  an  indorsee  or  assignee  of  the 
instrument  that  the  transfer  of  the  instrument  to  the  plaintiff  was 
colorable  only  and  for  the  sole  purpose  of  enabling  the  plaintiff 
to  bring  an  action  on  it  in  behalf  of  the  real  owner,  without  alleg- 
ing that  the  defendant  is  being  deprived  of  any  substantial 
defense  which  he  has  against  the  real  owner,  is  bad.* 

(b)  By  Plaintiff.  —  An  answer  in  an  action  by  a  payee  alleging 
that  the  instrument  has  been  assigned  to  a  named  person  who  is 
authorized  to  collect  it  and  apply  the  proceeds  upon  a  debt  due 
from  the  payee  to  the  defendant  shows  the  beneficial  interest  in 
the  instrument  to  be  in  such  transferee  and  is  not  demurrable.* 

(9)  Transfer  of  Instrument  as  Collateral  Security —  (a)  To  Plain- 
tiff: —  A  plea  or  answer  denying  that  the  instrument  is  the  prop- 
erty of  the  plaintiff  and  alleging  that  he  holds  it  merely  as  col- 
lateral security  for  a  debt  due  to  him  from  the  indorser  or  assignor 
is  bad  in  substance.* 

ground  of  defense  at  law;  the  court  tinguisked  Hardin  v.  Helton,  50  Ind. 
saying:  *'  Although  the  court,  in  its  319;  Deuel  v,  Newlin,  131  Ind.  40,  in 
discretion,  might  allow  the  name  of  the  which  case  an  answer  alleging  a  fic- 
person  to  whom  the  plaintifif' s  right  titious  assignment  of  the  instrument  to 
had  been  transferred  to  be  substituted  the  plaintifif  for  the  purpose  of  enabling 
as  plaintiff,  with  proper  orders  as  to  him  to  collect  it  and  to  prevent  the  de- 
security  for  costs  (Gantt's  Digest,  feodant  from  pleading  a  set-off  was 
g  4471),  it  is  not  such  a  matter  of  right  considered  good;  Pixley  v.  Van  Nos- 
as  to  enable  the  defendant  to  set  it  up  tern,  100  Ind.  34.  See  also  State  v, 
in  bar  of  further  proceedings,  by  way  Ruhlman,  iii  Ind.  17;  Curtis  v.  Good- 
of  plea/MfJ  darrein  continuance.  The  ing,  99  Ind.  45;  Hereth  v.  Smith,  33  Ind. 
suit  may  be  continued  in  the  original  514;  Lewis  v.  Sheaman,  28  Ind.  427; 
name."  Wilson  v.  Clark,  11  Ind.  385. 

1.  McCallum  v.  Driggs.  35  Fla.  277,  Bepriyation  of  Defense. —  In  PemuyU 

citing  Livingston  v.   Clinton,  an  unre-  vania  an  affidavit  of  defense  setting  up 

ported  case  decided  in  1799,  which  was  that  the  payee  is  stiil  the  owner  and 

cited  in  Conroy  v.    Warren,    3  Johns,  real  holder  of  the  instrument,  that  the 

Cas.  (N.   Y.)  264,  and   in   Gregory  v.  plaintiff  holds  it  for  the   use  of  the 

McNealy,  12  Fla.  578;  Woollen  v.  Van-  payee,  and  that  the  action  is  brought 

kirk,  61   Ind.  497,  in  which  case  the  in  the  name  of  the  plaintiff  to  prevent 

court  cited  Overshiner  v.  Wisehart,  59  a  set-off  against  the  payee  which  is 

Ind.    135;  Murphy   v.    Lucas,   58  Ind.  asserted  in  the  affidavit,  is  sufficient  to 

360;  Cornell  v.  Nebeker,  58  Ind.  425;  put  the  plaintiff  upon  proof  of  his  bona 

Kline    v.    Spahr,    56    Ind.    296,     and  Jide  holding.       Newbold  v.   Pennock, 

Hunter  v,    McLaughlin,   43    Ind.   38.  154  Pa.  St.  591;  Graphic  Co.  v.  Marcy, 

See    also    Shaw    v.    Jacobs,   89   Iowa  12  Phiia.  (Pa.)  218,  34  Leg.  Int.  (Pa.) 

713.  248;     Louchheim    v.    Maguire,   6   Pa. 

In  Indiana  it  has  been  held,  under  a  Super.  Ct.  Rep.  635 ;  Eyre  v.  Yohe,  67 

statute  (Rev.  Stat.  1881,  §  251),  provid-  Pa.  St.  477. 

ing  that  the  action  must  be  brought  in  8.  Gillispie  v.    Ft.    Wayne,  etc.,   R. 

the  name  of  the  real  party  in  interest,  Co.,  12  Ind.  398. 

that  an  answer  averring  that  the  in-  8.  Jones  v.  Hawkins,  17  Ind.  550,  in 

strument  was  transferred  and  assigned  which  case  the  answer  alleged  that  the 

to  the  plaintiff  without  consideration  liability  secured  had  not  matured,  but 

and  solely  for  the  purpose  of  enabling  was  nevertheless  considered  bad;  Shel- 

him  to   collect   the  same   for  another  don  v.  Middleton,  10  Iowa  17;  Moody 

person  who  is  the  real  owner  thereof,  v.  Andrews,  39  N.  Y.  Super.  Ct.  302,  64 

is  good.     Bostwick  v.  Bryant,  113  Ind.  N.  Y.  641;    Scott  v,  Johnson,  5  Bosw. 

448,    in    which     case    the    court    dis-  (N.  Y.)  213. 
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(b)  B7  Plaintiff.  —  A  plea  or  answer  alleging  that  the  plaintiff  has 
assigned  and  delivered  the  instrument  to  a  named  person  as  col- 
lateral security,  and  that  the  instrument  is  still  lawfully  held  by 
the  plaintiff's  assignee,  is  good,  as  the  facts  alleged  show  that 
the  plaintiff  is  not  the  real  party  in  interest.* 

(10)  Fraudulent  Transfer  to  Oust  Court  of  Jurisdiction.  — An 
answer  averring  that  the  use  of  the  plaintiff's  name  and  the 
indorsement  on  the  instrument  are  but  fraudulent  contrivances  to 
divest  the  district  court  of  the  county  in  which  the  defendant 
resides  of  jurisdiction,  and  confer  jurisdiction  upon  the  district 
court  of  the  county  in  which  the  indorsee  has  his  residence,  and 
thereby  improperly  change  the  venue,  is  good.* 

(i  i)  Plaintiff* s  Bona  Fide  Holding —  Naeanity  «f  PIm  or  Aniwer.  — 
The  defense  that  the  plaintiff  is  not  a  bpna  fide  holder  of  the 
instrument,  and  that  he  took  the  instrument  with  notice  of  its 
infirmities,  cannot  be  made  except  under  an  appropriate  plea  or 
answer.* 

Soqiiiiite  Allogatioui.  —  An  allegation  that  the  plaintiff  is  not  an 
innocent  holder  for  value  is  not  sufficient.  The  charge  of  inala 
fides  must  be  averred  with  certainty,  and  the  facts  upon  which 
the  charge  is  based  should  be  alleged  distinctly,  so  as  to  inform 
the  plaintiff  what  issue  he  is  to  meet.* 

1.  Felton  V,  Smith,  84  Ind.  485;  by  the  defendant  by  an  appropriate 
Johnson  v.  Chilson,  29  Neb.  301.  plea;    Richardson   v,   Fenner,    10  La. 

2.  Poo]  V.  Pickett,  8  Tex.  122.  Ann.  599;  Abercrombie  v.  Stillman,  77 
Indorsoment  to  Confor  Jnrifldlotion  on    Tex.  589,  in  which  case  the  court  cited 

TFnitad  States  Court.  —  A  plea  in  the  Blum  v,  Loggins,  53  Tex.  136. 
style  and  form  of  a  plea  to  the  juris-  Action  on  Instrument  Not  Negoticible, 
diction,  alleging  that  the  instrument  is  —  Where  one  other  than  the  payee 
not  the  property  of  the  plaintiff,  but  sues  upon  an  instrument  which  is  not 
that  the  title  thereto  is  in  a  corporation  negotiable,  a  general  denial  will  put  in 
having  its  legal  domicll  in  the  district  issue  the  plaintifif's  ownership  for 
to  which  the  action  was  brought,  and  value.  Gregg  v,  Johnson,  37  Tex.  558, 
that  the  indorsement  of  the  instrument  citing  Merrill  v.  Smith,  22  Tex.  53. 
to  the  plaintiff,  a  citizen  of  another  4.  Uther  v.  Rich,  10  Ad.  &  El.  784, 
state,  was  purely  colorable  for  the  sole  37  E.  C.  L.  232;  Harpham  v.  Haynes, 
purpose  of  enabling  the  plaintiff  to  30  111.  404,  in  which  case  the  defense 
bring  an  action  in  the  United  States  was  that  the  instrument  was  infected 
court,  is  in  reality  a  plea  in  bar,  as  it  is  with  usury,  and  a  special  plea  that  the 
in  substance  a  denial  of  the  plaintiff's  instrument  was  assigned  to  the  plain- 
title  and  right  to  sue.  A  state  statute  tiff  by  the  maker  without  any  consid- 
(Code  Ga.,  §  2789)  providing  that  the  eration  being  paid  therefor  by  the  said 
defendant  cannot  inquire  into  the  title  plaintiff,  or  any  one  in  his  behalf,  was 
of  a  bona  fide  holder,  except  to  let  in  considered  sufficient  to  show  that  the 
some  defense,  is  not  applicable,  and,  plaintiff  was  a  volunteer,  and  took  the 
consequently,  such  plea  is  good,  al-  instrument  subject  to  all  its  infirmities, 
though  the  defendant  does  not  set  up  as  if  he  had  had  actual  notice  of  them, 
any  defense  as  against  the  payee,  or  as  if  the  instrument  had  been  as- 
Lanning  v.  Lockett,  10  Fed.  Rep.  451.  signed  after  maturity;  Bacon  v,  Scott, 
8.  McHenry  v.  Ridgely,  3  111.  309,  154  Pa.  St.  250  [in  which  case  the  court 
holding  that  where  an  instrument  is  followed  Moeck  v.  Littell,  82  Pa.  St. 
payable  to  bearer,  or  is  indorsed  in  356];  Penn  Nat.  Bank  t/.  Altoona  Mfg. 
blank,  a  holder  thereof  is  not  required  Co.,  4  Pa.  Dist.  Rep.  46  [in  which  case 
to  show  an  interest  in  it  unless  the  the  court  cited  Reznor  v,  Supplee,  81 
question  of  mala  fide  jMssessio  \%  raised  Pa.  St.  181;    Delp  v.  Sowers,  5  W.  N. 
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(12)  Fraud  in  Procurement  of  Transfer  —  Vnrad  upon  Anignor.  — 
It  is  a  good  plea  or  answer  that  the  instrument  is  not  the  property 

of  the  plaintiff,  that  the  same  was  never  sold  and  delivered  to 
him,  or  to  any  one  for  him,  and  that  the  plaintiff  obtained  pos- 
session of  the  instrument  by  fraud,  and  without  the  knowledge  or 
consent  of  the  maker  or  the  indorser,  or  either  of  them.* 

167,  and  Moeck  v.  Littell,  82  Pa.  St.  of  the  instrument,  the  defendant  has 

356,  and  distinguished  Newbold  v.  Pen-  the  right  to  controvert  its  allegations, 

nock,   154  Pa.   St.  591];  Voorhees  v.  and  an  answer  denying  knowledge  or 

Fisher,  9  Utah  303.    See  also  Plant  v,  information  sufficient  to  form  a  belief 

Schuyler,  7  Robt.  (N.  Y.)  271,  4  Abb.  as  to  whether,  before  the  commence- 

Pr.  N.  S.  (N.  Y.)  146,  in  which  case  an  ment  of  the  action  and  before  the  in- 

answer  alleging  on  information   and  strument  became  due,  or  at  any  other 

belief '*  that  the  plaintiff  is  not  the  39IM  time,   the  payee  for    value    received, 

jfii^owner  and  holder  of  said  note,  that  sold,   transferred,  and  delivered   said 

he  did  not  receive  the  same  in  the  instrument  to  the  plaintiff,  or  as  to 

usual  course  of  business,  uor  advance  whether  the  said  plaintiff  is  the  owner 

any    new    or    valuable    consideration  and  holder  thereof,  is  sufficient  to  en- 

therefor,'*   was   considered    frivolous,  able  the  defendant  to  deny  at  the  trial 

because  it  did  not  deny  the  facts  con-  the  transfer  and  delivery  of  the  instru- 

stituting  ownership  in  the  plaintiff,  the  ment  to  the  plaintiff,  and  to  contest  the 

court  citing  Brown   v.   Ryckman,    12  allegation    that    the    plaintiff    is    the 

How.  Pr.  (N.  Y.  C.  PI.)  313,  and  Seeley  owner  and  holder  thereof.     It  is  not 

V.  Engell.  17  Barb.  (N.  Y.)  530;  Mum-  open  to  the  objection  that  it  contains 

ford  V,  Weaver,  18  R.  I.  801,  in  which  no  denial  of  any  of  the  material  allega- 

case  it  was  held  that  in  an  action  by  tions  in    the    complaint.     Hughes  v, 

the  holder  of  an  instrument  indorsed  Wilcox,  17  Misc.  Rep.  (N.  Y.  Supreme 

in  blank,  a  plea  that  the  plaintiff  is  not  Ct.)  32. 

interested  in  the  instrument  because  Allegations  upon  Information  and  Be- 

he  received  it  after  maturity  and  with-  lief.  —  In  New  York  an  ansiver  alleging 

out  consideration,  and  that  he  holds  it  upon  information  and  belief  that  the 

as  custodian  and  merely  for  the  pur-  plaintiff  never  gave  any  value  for  the 

pose  of  collecting  it  for  another,  with-  instrument,  and  that  he  is  not  a  bona 

out  averring  that  his  possession  of  the  Jide  holder  thereof,  and  that  the  defend- 

instrument  is  mala  fide ^  \s  bad;  Third  ant  has  a  substantial  defense  as  against 

Nat.  Bank  7a  Angefl,  18  R.  I.  i.     See  the  payee  is  good.     Wirgman  t/.  Hicks, 

further  Bank  of  America  v.  Senior,  11  6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  17. 

R.  I.  376;    Hazard  v.  Spencer,  17  R.  I.  In  Pennsylvania  an  affidavit  of  de- 

561;  Millard  v.  Barton,  13  R.  I.  601.  fense  which  avers  that  the  defendant  is 

Aotud  Knowledge  of  Ii^Brmitiee  Knit  informed  and  believes,  and  expects  to 
Be  Alleged.  —  In  Clarion  Second  Nat.  be  able  to  prove,  that  the  plaintiff  is 
Bank  v.  Morgan,  165  Pa.  St.  199,  it  not  a  bona  fide  holder  of  the  instru- 
was  held  that  an  affidavit  of  defense  ment  for  value  before  maturity,  and 
alleging  that  the  plaintiff  took  the  in-  that  he  took  the  same  since  maturity 
strument  under  such  circumstances  for  the  purpose  of  collection  merely 
and  with  such  knowledge  of  fraud  in  and  for  the  purpose  of  avoiding  the  de- 
the  inception  of  the  instrument  as  fense  which  the  defendant  would  have 
were  sufficient  to  put  him  upon  in-  against  the  instrument  in  the  hands  of 
quiry,  and  that  inquiry  would  have  led  the  payee,  is  sufficient  to  put  the  plain- 
to  the  discovery  of  the  fraud,  without  tiff  upon  proof  that  he  is  a  bona  fide 
alleging  actual  knowledge  of  the  fraud  holder.  Louchheim  v.  Maguire,  6  Pa. 
when  the  assignment  of  the  instrument  Super.  Ct.  Rep.  635. 
was  taken,  was  bad  in  substance.  Fol-  1.  Bowman  v.  Van  Kuren,  29  Wis. 
lowing  Phelan  v.  Moss,  67  Pa.  St.  59.  209,  which  was  an  action  against  the 

Where  tho  Complaint  Tenders  tho  Ime  defendant  as  the  indorser  of  an  instru- 

that  the  plaintiff  took  the  transfer  and  ment  payable  to  his  order,  of  which  the 

delivery  of  the  instrument  before  ma-  plaintiff  claimed  to  be  the  lawful  owner 

turity  and  for  a  valuable  consideration,  and  holder  by  indorsement.     See  also 

and  therefore  is  the  owner  and  holder  Carpenter  v.  Reynolds,  58  Wis.  666. 
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Fraud  upon  Aidgnor'i  Onditon.  —  It  has  been  held,  however,  that  it 
is  not  sufficient  to  allege  that  the  plaintiff  is  not  the  real  party  in 
interest,  for  the  reason  that  he  took  the  assignment  of  the  instru- 
ment, and  holds  the  same,  for  the  purpose  of  cheating  and 
defrauding  the  creditors  of  the  indorser,  or  that  the  indorser  was 
in  failing  circumstances  and  the  indorsement  was  in  fraud  of  the 
bankrupt  laws  of  the  United  States.* 

(13)  Denial  of  Consideration  for  Transfer.  —  Where  it  is  not 
alleged  that  the  instrument  is  affected  with  any  infirmities,  a  mere 
denial  that  it  was  indorsed  or  transferred  to  the  defendant  for 
value  is  immaterial,  and  does  not  raise  any  issue  as  to  the  owner- 
ship of  the  instrument  or  present  any  defense.* 

(14)  Allegation  of  Substantial  Defense,  —  It  is  held  by  numer- 
ous authorities  that  the  apparent  legal  holder  of  a  negotiable 
instrument  may  maintain  an  action  on  the  same,  and  that  a  plea' 
or  answer  alleging  the  mere  fact  that  he  is  not  the  real  owner,  or 
that  the  instrument  is  the  property  of  another,  is  not  good  unless 
it  alleges  some  matter  of  defense  which  would  be  good  against 
the  payee  or  the  alleged  equitable  owner,  and,  if  the  action  be 
brought  by  the  indorsee,  that  he  is  not  a  bona  fide  holder  for 
value.* 

Frobatiye  Xatten  N66d  Not  Be  Allaged.  2.  Randolph  v,  Harris,  28  Cal.  561; 
—  In  averring  that  the  plaintiff  pro-  Aspinwall  v.  Meyer,  2  Sandf.  (N.  Y.) 
cured  the  transfer  of  the  instrument  180;  Brassington  v,  Rohrs,  23  Civ.  Pro. 
from  the  payee  by  fraud  upon  the  Rep.  (N.  Y.  C.  PI.)  146,  3  Misc.  Rep. 
payee,  it  is  not  necessary  to  allege  (N.  Y.)  258;  Queen  City  Bank  v.  Hud- 
probative  matters.  Allegations  of  pro-  son,  8  N.  Y.  App.  Div.  27;  Cogswell  v. 
bative  matters  may  not  be  strictly  Hayden,  5  Oregon  22.  See  also  G uem- 
irrelevunt,  but  they  are  redundant  and  sey  v.  Burns,  25  Wend.  (N.  Y.)  411; 
may  be  stricken  out  on  motion.  Per  Hall  v.  Gird,  7  Hill  (N.  Y.)  587. 
Coles,  C.  J.,  in  Carpenter  v,  Reynolds,  8.  Gushee  v,  Leavitt,  5  Cal.  x6o; 
58  Wis.  666.  Price  v,  Dunlap,  5  Cal.  483;  Caldwell 

1.  Frenzel  «/.  Miller,  37  Ind.  i.     But  v,  Lawrence,  84  111.   161 ;    Blacker  v, 

see  Birch  v.  Tillotson,  16  Ala.  387.  Dunbar,  108  Ind.  217;  Kincaid  v,  Hig- 

Preferential  ABsignmsnt  by  Oorporation.  gins,  i  Bibb  (Ky.)  396,  holding  that  a 
^  In  New  York  it  has  been  held  that  plea  in  an  action  by  an  indorsee  deny- 
where  the  complaint  alleges  that  the  mg  the  indorsement  of  the  instrument 
instrument  was  indorsed  to  the  plain-  to  the  plaintiff  without  averring  any 
tifif  by  a  corporation,  to  whose  order  it  new  matter  is  bad ;  Pey loux  v.  Davis, 
was  payable,  an  answer  denying  that  17  La.  479;  Mitaine  r/.  Ferguson,  18 
the  corporation  indorsed  the  instru-  La.  92;  Ricard  v,  Harrison,  19  La. 
me nt  to  the  plaintiff,  and  averring  that  Ann.  181;  Case  v.  Watson,  21  La. 
it  was  transferred  to  the  plaintiff  by  Ann.  731;  McKinney  v,  Beeson,  14 
some  officer  or  officers  of  the  corpora-  La.  254;  Newton  v.  Turner,  5  La.  46; 
tion,  when  it  was  insolvent,  with  in-  West  v,  Wilson,  4  La.  219;  Abat  v. 
tent  to  give  the  plaintiff  a  preference  Wiltz,  14  La.  448;  Findley  v.  Breed- 
over  other  creditors  of  the  corporation,  love,  4  Martin  N.  S.  (La.)  105 ;  Banks 
contrary  to  the  statutes  of  that  state,  v,  Eastin,  3  Martin  N.  S.  (La.)  291; 
makes  it  essential  for  the  -plaintiff  to  Shaw  r.  Thompson,  3  Martin  N.  S. 
prove  that  the  corporation  indorsed  the  (La.)  392;  Lacoste  v,  De  Armas,  2  La. 
instrument  to  the  plaintiff,  and  that  263;  Ticonic  Bank  v.  Bagley,  68  Me. 
the  making  of  the  instrument  was  au-  249;  Tittle  v.  Bonner,  53  Miss.  578; 
thorized  by  law,  and  by  the  charter  Grayson  v.  Brooks,  64  Miss.  410; 
and  by-laws  of  the  corporation.  Smith  Thompson  t/.  Cartwright,  i  Tex.  87, 
V,  Hall,  5  Bosw.  (N.  Y.)  319.  which   was  an  action   by   the  payee; 
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(15)  General  Issue  —  (a)  At  Commmi  Law.  —  By  the  common-law 
rules  of  pleading  a  plea  of  the  general  issue  denies  all  the  material 
averments  in  the  declaration  and  puts  the  plaintiff  to  the  proof 
of  his  title  to  the  instrument,  and,  under  the  code,  in  the  absence 
of  provisions  to  the  contrary,  a  general  denial  is  sufficient  to  raise 
an  issue  as  to  the  plaintiff's  title.  ^ 

Brown  v.   Chenowonh,   51  Tex.  469,  fendant,  or  to  let  in  a  defense  which  he 

which  was  an  action  by  an  indorsee;  seeks  to  make;  and  in  that  state  it  has 

Allen  V,  Pannell,  51  Tex.   165,  which  been  repeatedly  held  that  a  denial  of 

was  an  action  by  a  payee;  Jackson  v.  the  plaintiff's  title  is  of  no  avail  unless 

Elliott,  49  Tex.  69;    Butler  v.  Robert-  it  is  made  to  appear  that  such  denial  is 

son,  II  Tex.  142;  Andrews  v,  Hoxie,  5  necessary  for  the  purpose  of  the  de- 

Tex.  183;   Fowler  v.  Willis,  4  Tex.  46,  fendant's  defense.    Johnson  v.  Cobb, 

which  was  an  action  by  an  indorsee;  100  Ga.  139;   Epting  v.  Jones,  47  Ga. 

Lipscomb  v.  Ward,  2  Tex.  277;    Mc-  622;  Varner  z^.  Lamar,  9  Ga.  589;  Hall 

Millan  v.  Croft,  2  Tex.  397;  Thompson  v.  Carey,  5  Ga.  239;  Nisbet  v,  Lawson, 

V,  Cartw right,  i  Tex.  87;    Sturdivant  i  Ga.  275;    Field  v.  Thornton,  i  Ga. 

v.  Memphis  Nat.  Bank,  23  U.  S.  App.  306. 

300,  in  which  case  the  court  n'//^  Good-  1.  Pinkerton  v,  Adams,  2  Esp.  N.  P. 

man  v.  Simonds,  20  How.  (U.  S.)  343.  611,  in  which  case  Lord  Kenyon  held 

Traufinr  of  Instmmmit  by  Indorsee  to  that  proof  that  the  indorsement  of  the 

Fayoe. —  In  an  action  by  an  indorsee  a  instrument  to  the  plaintiff  had   been 

plea  that  he  had  delivered  the  instru-  made  after  the  indorser  had  become  a 

ment  back  to  the  payee  and  thereby  bankrupt  was  admissible  under  a  plea 

had  parted  with  all  his  right  and  inter-  of  non  assumpsit.     This  case  was  cited 

est  therein,  and  that  the  right  of  action  in  Birch  v,  Tillotson,  16  Ala.  387.     See 

had    revived    in    the    payee,   without  also  Lynner  v.  Wood,  Cro.  Car.  157, 

alleging  any  defense  to  the  instrument  and  Webb  v.  Fox,  7  T.  R.  387,  which 

as  against  the  payee,  is  bad.    Caldwell  cases  were  cited  in  Coffin  v.  Anderson, 

v.  Lawrence,  84  111.  161.  4  Blackf.  (Ind.)  395,  which  was  an  ac- 

Initrnmont   Payable   to    Baaror.  —  In  tion  of  trover  for  the  conversion  of  a 

Louisiana^  where  an  instrument  is  pay-  negotiable  instrument, 

able  to  bearer  or  indorsed  in  blank,  a  Among  the  numerous  cases  decided 

mere  denial  of  the  ptaintifif's  right  to  in  this  country  in  which  the  doctrine 

the  instrument,  without  averring  that  stated  in  the  text  finds  support  are  the 

the   transfer  to  the   plaintiff  was  not  following: 

made  in  good  faith,  and  that  the  de-  Alabama.  —  Evans  v,  Gordan,  8  Port, 

fendant  has  an    equitable  defense   to  (Ala.)  142. 

oppose  to  the  true  owner  of  the  instru-  California.  —  Hastings  v.  Dollarhide, 

ment,  is  insufficient.     Bacon  v.  Smith,  18  Caf.  390. 

2   La.   Ann.  441.    See  also  Davis  v.  Illinois.  —  Templeton  v.  Hay  ward,  65 

Lusitanian  Portuguese  Benev.  Assoc.,  111.  178. 

2oLa.  Ann.  24;  Scionneaux  v.  Wagues-  Indiana. — Jackson  Tp.   v,   Barnes, 

pack,  32  La.  Ann.  283;  Butler  v.  Stew-  55  Ind.  136;  Wyant  v.  Pottorff,  37  Ind. 

art,    18    La.  Ann.   554;    McKinney  v.  512;  Wilson  v.  Black,  6  Blackf.  (Ind.) 

Beeson,  14  La.  254.  509;    Scribner    v,    Bullitt,    i    Blackf. 

Allegation  of  Facts.  —  A  denial  of  the  (Ind.)  112;    Bates  v.   Hunt,  i  Blackf. 

plaintiff's  ownership  of  the  instrument  (Ind.)  67. 

and  allegation  that  the  plaintiff  has  '*  a  Louisiana.  —  Anderson  v.    Irwin,   6 

good,  substantial,  lawful  and  equitable  La.  Ann.  793. 

defense,**  without  stating  what  the  de-  Maryland.  —  Herrick  v.  Swomley,  56 

fense  is  and  why  the  defendant  cannot  Md.  439. 

avail  himself  of  it  in  an  action  by  the  Massachusetts.  —  Estabrook  v.  Boyle, 

plaintiff,  are  not  sufficient.     Blacker  z'.  i    Allen  (Mass.)   412;    Boston  Relief, 

Dunbar,  108  Ind.  217.     To  the  same  etc.,  Co.  v.  Burnett,  i  Allen  (Mass.) 410. 

effect  is  Epting  v.  Jones,  47  Ga.  622.  Michigan.  —  Reynolds  v.    Kent,    38 

In  Georgia  it  has  been  provided  by  Mich.  246. 

statute  (Code  1882,  g  2789)  that  the  title  Minnesota.  —  Kingsley  v.  Gilman,  12 

of  the  holder  cannot  be  inquired  into,  Minn.  515,  cited  in  Tullis  v.  Shannon, 

unless  it  is  for  the  protection  of  the  de-  3  Wash.  716. 
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Bpedal  PIm  TTimaoeMary  And  Improper.  —  A  special  plea  that  the  plain- 
tiff is  not  the  legal  owner  or  holder  of  the  instrument  amounts  to 

Mississippi.  —  Anderson  v.  Patrick,  7  does  not  aver  an  indorsement  by  the 
How.  (Miss.)  347;  Netterville  v.  Ste-  payee  to  the  plaintiff  and  the  complaint 
vens,  2  How.  (Miss.)  642;  Lake  z/.  Hast-  is  therefore  demurrable,  but  the  de- 
ings,  24  Miss.  490.  fendant  fails  to  demur,  he  cannot  avail 
Missouri.  —  Worrell  v,  Roberts,  58  himself  of  the  defense  on  the  general 
Mo.  App.  197;  Cavitt  v.  Tharp,  30  Mo.  issue.  Phillips  v.  Sellers,  42  Ala.  658. 
App.  131.  See  also  Sturdevant  v.  Re-  In  TennesMe,  in  an  action  by  an  in- 
hard,  60  Mo.  152.  dorsee,  the  indorsement  cannot  be  put 

New  York.  —  AUis  v.  Leonard,  46  N.  in  issue,  except  by  a  special  plea,  and 

Y.  688,   22  Alb.  L.  J.  28;    Duncan  v.  a  plea  of  the  general  issue  is  not  sufii- 

Lawrence,  6  Abb.   Pr.  (N.  Y.   Super,  cient.     Oliver  v.  State   Bank,  2  Swan 

Ct.)  304,  3  Bosw.  (N.  Y.)  103;  Wayland  (Tenn.)   59,    in   which   case   the   court 

V.  Tysen,  45   N.  Y.  281;  Genesee  Mut.  said:     "  By  a  practice  which  seems  to 

Ins.  Co.  V.  Moynihen,  5   How.  Pr.  (N.  have  obtain^ed  in   this  state   from   an 

Y.  Supreme  Ct.)  321;  Taylor  v.  Smith,  early  period,  without  legislative  sanc- 

(Supreme  Ct.)  29  N.  Y.  St.    Rep.  365;  tion,  but  too  well  established  to  be  now 

Hull  V.  Wheeler,  7  Abb.  Pr.  (N.  Y.  Su-  questioned,  an  indorsee  in  such  cases 

preme  Ct.)  411,  in  which  case  the  court  is  not  required  to  prove  the  transfer,  or 

followed   Stone    v.    Lackey,    an    unre-  indorsement,  of  the  note  or  bill,  unless 

ported   case;     Andrews    v.    Bond,    16  put  in  issue  by  the  plea  of  non-assign- 

Barb.  (N.  Y.)  633.  ment,  as  it  is  termed."     See  also  Rich- 

Texas.  —  Gregg  v.  Johnson,  37  Tex.  ardson  v.  Cato,  9  Humph.  (Tenn.)  464; 

558,  in  which  case  the  court  cited  Mer-  Whitesides  v.  Caldwell,  9  Yerg.  (Tenn.) 

rill  V.  Smith,  22  Tex.  53.  421;  Shaw  v.  Bowen,  i  Overt.  (Tenn.) 

Virginia.  —  Clason     v.    Parrish,    93  249. 

Va.  24.  Where  the  Beolaration  Does  Not  Show 

IVashington.  —  Tullis  v.  Shannon,  3  Title   in   the    plaintiff,    the   defendant. 

Wash.  716.  under  a  plea  of  non  assumpsit,  is  at  lib- 

United  States.  —  Stroud  v.   Harring-  erty  to  urge  that  the  plaintiff  cannot 

ton,   Hempst.  (U.  S.)  116;    Pendleton  maintain  the  action.     Eakin  z'.  Burger, 

County  V.  Amy,  13  Wall.  (U.  S.)  297.  i  Sneed  (Tenn.)  417. 

Not  Hatter  In  Avoidanoe.  —  The  fact  Denial  of  Allegations  Not  Admitted.  — 
that  the  plaintiff  does  not  own  the  in-  An  answer  specially  admitting  some  of 
strument  is  not  matter  in  avoidance  the  allegations  of  the  complaint,  of 
but  goes  to  the  very  foundation  of  the  which  the  allegation  as  to  the  plain- 
action,  and  it  is  for  this  reason  that  it  tiff's  ownership  is  not  one,  and  deny- 
may  be  shown  under  the  general  issue,  ing  each  and  every  allegation  of  the 
Reynolds  v.  Kent,  38  Mich.  246.  See  complaint,  except  those  expressly  ad- 
also  Anderson  v.  Patrick,  7  How.  mitted,  is  sufficient  to  put  in  issue 
(Miss.)  347,  holding  that  a  plea  of  the  the  plaintiff's  allegation  that  he  is  the 
general  issue  is  a  denial  that  the  plain-  owner  and  holder  of  the  instrument, 
tiff  has  a  cause  of  action.  AUis  v.  Leonard,  46  N.  Y.  688,  22  Alb. 

Trover  for  Conversion  of  Instrument. —  L.  J.  28;    Taylor  v.  Smith,  (Supreme 

The  proper  plea  in  an  action  of  trover  Ct.)  29  N.   Y.  St.   Rep.  365;    Genesee 

for  the  conversion  of  a  negotiable  in-  Mut.  Ins.  Co.  v.  Moynihen,  5  How.  Pr. 

strument,  if  the  plaintiff  has  not  such  (N.   Y.   Supreme   Ct.)   321;    Tullis    v. 

an  interest,  in  the  property  as  will  au-  Shannon,    3   Wash.    716.     In   the  last 

thorize  him   to  maintain   the  action,  is  case  the  court  cited  Becker  v.  Sweetzer, 

**  not  guilty."     Coffin  v.  Anderson,  4  15   Minn.  427;    Kingsley  v.  Oilman,  12 

Blackf.  (Ind.)  395.     See  also  Andrews  Minn.   515;    Mingst  v.  Bleck,  38  Hun 

V.  Bond,  16  Barb.  (N.  Y.)  633.  holding  (N.  Y.)  358,   and    Burley   v.  German- 

that  a  general  denial  is  sufficient.  American  Bank,  1 11  U.  S.  216,  which 

By  an  Alabama  Statute  it  is  provided  last  case  was  decided  under  a  statute 

that  an  assignee  by  indorsement  may  of  New  York.     But  see  Plant  v.  Schuy- 

bring  an  action  on  the  instrument,  but  ler,  7  Robt.  (N.  Y.)  271,  4  Abb.  Pr.  N. 

that  when  it  is  not  indorsed  the  action  S.  (N.  Y.)  146,  in   which  case  the  an- 

must  be  brought  in  the  name  of  the  swer  was  considered  frivolous  because 

person  having  the  l3fi:al  title.     It  has  it  averred  merely  that  the  plaintiff  was 

been   held   that   where   the  complaint  not  the  bona  fide  owner  and  holder  of 
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nothing  more  than  the  general  issue,  and  is  therefore  bad ;  and 
it  is  especially  unnecessary  and  improper  where  the  defendant 
files  a  plea  of  the  general  issue.  ^ 

(b)  Viidtr  SUttttM  Baqviring  Danlal  nadir  Oftth.  —  Where  it  is  provided 
by  statute  that  the  plaintiff  shall  not  be  put  to  the  proof  of  the 
genuineness  of  the  indorsement,  unless  the  defendant's  plea  or 
answer  is  accompanied  by  an  affidavit  of  its  truth,  a  plea  of  the 
general  issue  or  a  general  denial  which  is  not  verified  by  any 
affidavit  does  not  put  in  issue  the  fact  of  the  indorsement  and 
transfer  of  the  instrument.'  And  when  the  defendant  files  a 
plea  of  the  general  issue  a  mere  affidavit  that  the  plea  is  true  is 
not  sufficient,  as  it  does  not  inform  the  plaintiff  whether  it  is  the 
maker's  signature  or  the  indorser's  signature  that  is  denied.* 

the  instrument,  without  denying  the  Smith,  33  Ind.  514;  Swift  v,  Ellsworth, 

facts  alleged  by  the  plaintiff  to  show  10  Ind.  205;  Garrison  7/.  Clark,  11  Ind. 

his  ownership,  and  it  was  held  that  a  369;  Lamson  v.  Falls,  6  Ind.  309. 

denial  "  of    all    matters    inconsistent  3.  Templeton   v,    Hayward,   65    111. 

with  the  answer  "  was  merely  a  reaver-  178. 

mentor  repetition  of  the  matters  pre-  Form  of  Affldavit. —  In  Alabama  9^  ^IttL 

viously  averred  and  did   not  aid  the  that  the  instrument  was  not  at  any 

answer.  time  indorsed  and   delivered    to    the 

In  Kansas^  an  answer  admitting  the  plaintiff  and  that  he  had  not  at  the 

execution  of  the  instrument,  and  deny-  time  of  the  commencement  of  the  ac- 

ing  every  other  allegation  of  fact  in  the  tion,  or  at  any  time  prior  thereto,  any 

petition  contained,  and  averring  that  equitable  or  legal  interest  in  the  same, 

the  action  is  not  brought  in  the  name  and  an  affidavit  attached  to  the  plea 

of  the  real  party  in  interest,  puts  in  stating  that  the  defendant  verily  be- 

issue  the  ownership  of  the  instrument,  lieves  that  the  allegations  of  the  plea  are 

Hoyt  V,  Carpenter,  6  Kan.  App.  305.  true,  are  not  sufficient,  because  neither 

1.  Evans  v.  Gordon,  8  Port.  (Ala.)  the  plea  nor  the  affidavit  states  in  the 
142;  Bates  V,  Hunt,  i  Blackf.  (Ind.)  language  of  the  statute  that  the  in- 
67;  Wilsonzr.  Black«6Blackf.  (Ind.)509;  dorsement  was  forged.  Bancroft  v. 
Scribner  zr.  Bullitt,  I  Blackf.  (Ind.)  112;  Paine,  15  Ala.  834,  rt/rn^  Tarver  v. 
Anderson   v.  Patrick,  7  How.   (Miss.)  Nance,  5  Ala.  712. 

347;    Netterville   v.   Stevens,    2    How.  In  Pennsylvania  Xn  Kn  KCXion  ^LgKinst 

(Miss.)  642;    Bingham   v.   Sessions,  6  the  acceptor  of  a  draft  an  affidavit  of 

Smed.  &  M.  (Miss.)  13;    Green  v.  Mc-  defense  that  the  draft  does  not  belong 

Carroll,  24  Miss.  427.    See  also  Coffin  v,  «  to  the  payee,  by  whom  the  action  is 

Anderson,  4  Blackf.  (Ind.)  395,  which  brought,  but  to  the  drawer,  and  that 

was  an  action  of  trover  for  the  conver-  the  drawer  has  been  fully  paid,  is  suffi- 

sion  of  a  negotiable  instrument.    It  was  cient.  Thompson  t^.  ClarK,  56  Pa.  St.  33. 

held  that  a  plea  of  "  not  guilty"  was  Denial  that  Indorsement  Is  in  Payee's 

sufficient.  Handwriting.  —  Although  the  plea  de- 

2.  Manning  v.  Maroney,  87  Ala.  563;  nies  that  the  instrument  was  indorsed 
Grounds  v.  Sloan,  73  Tex.  662;  Clason  by  the  payee,  an  affidavit  alleging  only 
V.  Parrish,  93  Va.  24,  in  which  last  that  the  signature  is  not  in  the  hand- 
case  it  was  held  that  a  plea  of  nil  debet  writing  of  the  payee  is  not  sufficient, 
not  sworn  to  is  insufficient.  See  also  as  it  may  be  true,  yet  the  indorsement 
Hirschfelder  v.  Mitchell,  54  Ala.  419.  may  be  valid.     Davis  v,  Cleghorn,  25 

In  Illinois  a  plea  of  the  general  issue  III. '2 12. 

with  a  notice  thereunder  of  special  de-  Writing  lotendod  M  Both  Plea  and  Afl- 

fense  verified  is  not  sufficient.     Bailey  davit.  —  An  affidavit  put  in  as  a  special 

V.  Valley  Nat.  Bank,  21  111.  App.  642.  plea  stating  that  the  ownership  of  the 

Spoeial  Plea.  —  In  Indiana  it  has  long  instrument  is  not  in  the  plaintiff  and 

been  the  rule  that  the  defense  that  the  that  such  averment  is  true  to  the  best 

plaintiff  is  not  the  real  party  in  interest  of  the  knowledge,  information  and  be- 

must  be  specially  pleaded.     Felton  v.  lief  of  the  affiant,  is  insufficient.    Al- 

Smith,  84  Ind.  485.     Citing  Hereth  v.  though  in  some  instances  an  affidavit 
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e.  iNCONSIStENT  DEFENSES.  —  A  plea  of  payment  is  not  incon- 
sistent  with  a  denial  of  the  plaintiff's  title;  ^  nor  does  an  answer 
setting  up  a  set-oif  or  counterclaim  growing  out  of  the  original 
transaction  of  which  the  instrument  is  a  part  constitute  an 
admission  of  the  plaintiff's  ownership.* 

/.  Demurrer  to  Plea  or  Answer.  —  It  has  been  held  in 
some  cases  that  a  plea  which  is  defective  for  the  want  of  the  veri- 
fication required  by  statute,  is  demurrable.' 

g.  Motion  to  Strike  Out.  —  Another  method  of  making  the 
objection  that  the  plea  is  not  sworn  to  is  by  motion  to  strike  it 
out.* 

A.  Amendments  —  (i)  In  Matters  of  Substance.  —  At  any 
time  before  judgment  leave  may  be  given  the  defendant  to  amend 
his  plea  by  setting  out  the  facts  and  making  it  more  definite  and 
certain.* 

(2)  By  Filing  Affidavit.  —  At  any  time  before  the  judgment 
the  court  may  in  its  discretion  allow  the  defendant  to  amend  a 
plea  denying  that  the  instrument  had  been  indorsed  to  the  plain- 
tiff, by  filing  an  affidavit  of  the  truth  of  such  plea.* 

i.  Burden  of  Proof.  —  Where  the  plaintiff's  ownership  of 
the  instrument  is  put  in  issue  by  an  appropriate  plea  or  answer, 
it  is  incumbent  upon  him  to  prove  his  title ;  '^  and  when  he  sues 

of  the  truth  of  the  averments  in  a  plea  See  also  generally  article  Amendments, 

may  be  qualified  by  statements  of  the  vol.  i,  p.  458. 

information  and  belief  of  the  afBant,  6.  Ennor  v.   Hodson,   28    111.   App. 

yet  the  averments  of  the  plea  must  be  455;    Anniston    Pipe  Works  v.   Mary 

direct  and  positive,  and  such  qualifica-  Pratt  Furnace  Co.,   94    Ala.    606,   in 

tions  in  the  plea  make  it  wholly  insuffl-  which  latter  case  it  was  held  that  the 

cient.     Berry  v,  Ferguson,  58  Ala.  314.  court  in  its  discretion  may  when  the 

1.  Cavitt  V,  Tharp,  30  Mo.  App.  131.  trial  is  in  progress,  and  after  the  time 

8.  Wilson  V.  Reedy,  32  Minn.  256.  for    pleading    has  elapsed,   refuse  to 

8.  Jennings    v.  Cummings,  9   Port,  allow  defendant  to  file  a  special  plea 

(Ala.)  309;    Beal  v.  Snedicor,  8  Port,  duly  verified    denying    the   plaintiff's 

(Ala.)  523;  Tarver  v.  Nance,  5  Ala.  712.  title  to  the  instrument. 

4.  Broadhead  v,  Jones,  39  Ala.  96;  7.  Walker  v.  Land  Title,  etc.,  Co., 
Sanger  v,  Sumner,  13  Ark.  280.  In  the  (Kan.  1898)  53  Pac.  Rep.  476;  Freeman 
latter  case  the  court  said :  "  When  we  v,  Curran,  i  Minn.  169;  Cavitt  v, 
refer  to  these  statutes  [requiring  a  plea  Tharp,  30  Mo.  App.  131,  wherein  it 
denying  the  execution  of  the  instru-  was  declared  that  a  general  denial  is 
ment  and  one  denying  the  assignment  sufficient  to  put  the  plaintiff  upon  proof 
to  the  plaintiff  to  be  sworn  to]  we  find  of  his  title;  Jackson  v.  Love,  82  N. 
a    very    marked    difference    between  Car.  405. 

them.    That  in  regard  to  pleas  of  nil  HeoMiity  to  Fill  In  Blank  Indorsement. 

dedft  expressly  authorizes  the  filing  of  —  Where  an   instrument  indorsed  in 

such   plea  without  affidavit,  but  pro-  blank  is  delivered  to  another,  such  in- 

vides  that  unless  there  is  such  affidavit  dorsement  and  delivery  pass  the  title, 

of  the  truth  of  the  plea,  the  plaintiff  and  when  the  holder  sues  upon  it,  and 

shall  not  be  required  to  prove  the  exe-  alleges  title  in  himself,  he  is  entitled 

cution  of  the  note.     But  the  statute  in  to  recover,  unless  his  title  is  denied  by 

regard  to  assignments  makes  no  such  plea,  the  effect  of  which  denial  may  be 

provision  for  filing  pleas  denying  the  to  make  it  necessary  for  him  to  fill  up 

assignment    of    an    instrument    sued  the  indorsement  in  order  to  furnish 

upon,   without    affidavit."      Follotuing  evidence     to    overcome    the    denial. 

Sevier  v,  Wilson,  8  Ark.  496.  Gaar  v.   Louisville   Banking    Co.,   11 

5.  Reynolds  v.  Roth,  61   Ark.   317.  Bush  (Ky.)  180,  distinguishing  Cope  v. 
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in  the  character  of  indorsee,  it  is  not  sufficient  to  put  the  instru- 
ment in  evidence,  but  the  indorsement  should  also  be  read  in  evi- 
dence and  proven.* 

XnL  EBPLIOATIOir  OB  BSPLT,  AVB  SlTBSEaUEVT  PLEADIVeB  —  In 

eenend.  —  As  to  the  necessity  and  sufficiency  of  replications, 
replies,  rejoinders,  etc.,  so  far  as  those  pleadings  relate  to  defenses 
not  peculiar  to  actions  on  negotiable  instruments,  reference  should 
be   had    to   articles,    REPLICATION   AND    REPLY;    REJOINDER; 

Surrejoinder;  Rebutter;  Surrebutter. 

Certainty.  —  In  a  replication  the  words  *' the  note"  refer  with 
sufficient  certainty  to  the  note  mentioned  in  the  declaration  and 
plea.* 

BMpo]iiiTaB«M  to  Plea  or  Aniwtr.  —  The  replication  or  reply  must  be 
responsive  to  the  plea  or  answer,*  and  should  meet  all  of  such 

Daniel,  9  Dana  (Ky.)  415.     See  also  genuineness  of  such  a  signature  may 

Barret   v.   Ft.    Pitt   Nat.   Bank,    (Ky.  be  placed  in  issue  by  a  denial  not  made 

1898)  44  S.  W.  Rep.  97.  by  the  person  whose  signature  it  pur- 

1.  Wyant  v,  Pottorff,  37  Ind.  512;  ports  to  be,  and  that  in  such  cases  the 
Jackson  Tp.  v.  Barnes,  55  Ind.  136;  burden  of  proof  as  to  that  issue  is  upon 
Anderson  v.  Irwin,  6  La.  Ann.  793,  the  party  making  the  denial.  There- 
holding  that  the  plaintiff  must  prove  fore  evidence  [offered  by  the  defend- 
the  indorsement  under  which  he  claims  ant]  to  show  that  the  signature  in 
title;  Moore  v.  Polk,  24  La.  Ann.  216,  question  was  not  genuine,  was  mate- 
per  Howe,  J.;   Estabrook  v,  Boyle,  i  rial." 

Allen  (Mass.)  412,  holding  that  it  is  in-  PoMWiioii  of  th«  InstmniMit  hj  th« 
cumbent  upon  the  plaintiff,  where  the  PajM  is  prima  facit  evidence  of  owner- 
maker  denies  each  and  every  allegation  ship,  and  notwithstanding  a  denial  (hat 
in  the  declaration,  to  prove  the  indorse-  the  plaintiff  has  any  property  in  the 
ment;  Boston  Relief,  etc.,  Co.  v.  Bur-  instrument  it  may  be  introduced  in 
nett,  I  Allen  (Mass.)  410;  Morion  v,  evidenre  without  proof  of  the  plaintiff's 
Tackson,  2  Minn.  219:  Netterville  v.  ownership,  although  the  instrument 
Stevens,  2  How.  (Miss.)  642;  Anderson  bears  indorsements  with  which  the 
V.  Patrick,  7  How.  (Miss.)  347,  in  which  plaintiff  is  not  connected.  Breckbill 
case  Sharkey,  C.  J.,  declared  that  at  v.  Stutvman,  3  Greene  (Iowa)  572.  Sec 
the  common  law  the  plaintiff  is  bound  also  Western  Carolina  Bank  v,  Atkin- 
to  prove  the  indorsement  by  proof  of  son,  113  N.  Car.  478,  to  the  effect  that 
the  handwriting;  Worrell  v,  Roberts,  in  an  action  by  an  indorsee  against  the 
58  Mo.  App.  197,  in  which  case  the  indorser,  the  plaintiff's  ownership  may 
court  declared  that  it  is  not  sufficient  to  be  established  by  the  mere  production 
read  the  indorsements  against  the  of  the  instrument, 
plaintiff's  objection,  without  any  proof  An  VnindorMd  HogotUble  Inftnuiieiit, 
of  their  genuineness,  and  cited  Na-  in  an  action  by  the  holder  thereof  who 
tional  Bank  of  Commerce  v.  Penning-  is  not  the  payee,  need  onlvbe  produced 
ton,  42  Mo.  App.  355,  and  Reinhard  v,  and  read  in  evidence  without  further 
Dorsey  Coal  Co.,  25  Mo.  App.  350;  proof  of  the  plaintiff's  title.  Jackson 
Martens  v.  Burton  Co.,  7  Misc.  Rep.  v.  Love,  82  N.  Car.  405. 
(N.  Y.  City  Ct.)  244;  Stroud  v.  Har-  9.  Grover  v.  Gaunt,  6  Smed.  &  M. 
rington,  Hempst.  (U.  S.)  116,  wherein  (Miss.)  317. 

it  was  declared   that  at  common  law  a  8.  State  Bank    v,  Sherrill,   12  Ark. 

plea  of  non  est  factum   made  it  neces-  183. 

sary  for  the  plaintiff  to  prove  the  in-  To  a  plea  of  no  consideration  as  to 

dorsement.  part  of  a  note  sued  on,  a  replication 

Contra.  —  In  Shaw  v,  Jacobs,  89  Iowa  that  the  note  was  not  made   without 

713,  the  court  said,  speaking  of  the  rule  consideration  is  bad.     Howk  v.  Pol- 

as  to  the  burden  of  proving  the  genu-  lard,  6  Blackf.  (Ind.)  108. 

ineness    of    an    indorser's    signature:  An  answer  alleged  a  failure  of  con- 

*'  It  is  the  well-settled   rule  that  the  sideration  in  that  the  plaintiff  had  no 
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part  of  the  defendant's  pleading  as  it  professes  to  traverse  or 
avoid.'  But  matter  that  is  immaterial  '  or  not  well  pleaded  need 
not  be  noticed  in  the  replication  or  reply.* 

Departure.  —  A  replication  or  reply  which  sets  up  a  title  incon- 
sistent with  that  disclosed  in  the  declaration  or  complaint  is  bad 
as  constituting  a  departure;^  but  if  it  explains  and  fortifies  the 
declaration  or  complaint  ^  or  varies  therefrom  in  an  immaterial 

title  to  the  land  which  constituted  the  indorsement,  alleging  protest  and  no- 
consideration  of  the  note.  It  was  held  tice.  The  defendant's  plea  denied 
that  the  answer  was  met  by  a  reply  notice.  The  replication  averred  that 
denying  that  the  consideration  of  the  "  the  defendant  is  the  real  debtor 
note  was  the  land  described.  Spears  owing  the  debt  represented  by  the  bill 
V,  Featheringill,  14  Ind.  402.  of  exchange,  the  consideration  thereof 
In  Smythe  v.  Scott,  124  Ind.  183,  being  goods  and  merchandise  sold  by 
which  was  an  action  against  an  in-  the  plaintiffs  to  defendant.'*  It  was 
dorser  of  a  note,  the  answer  alleged  held  on  demurrer  that  by  counting  on 
that  the  indorsement  was  without  con-  the  consideration  of  the  indorsement, 
sideration  and  that  the  defendant  lent  there  being  no  count  in  the  complaint 
the  money  evidenced  by  the  note,  as  for  goods  sold  and  delivered,  the  repll- 
an  agent  of  the  plaintiff,  under  an  cation  was  a  departure  from  the  cause 
agreement  that  the  defendant  should  of  action  set  forth  in  the  complaint, 
not  be  liable  if  the  maker  was  unable  5.  Bishop  v.  Travis,  51  Minn.  183; 
to  pay.  It  was  held  that  a  reply  alleg-  Shirts  v.  Irons,  47  Ind.  445;  Smith  v. 
ing  a  consideration  for  the  indorsement  Marsack,  6  C.  B.  486,  60  E.  C.  L.  486; 
was  bad  because  it  did  not  avoid  all  Wilders  v.  Stevens,  15  M.  &  W.  208; 
the  allegations  in  the  answer.  Prince  v,  Brunatte,   i  Bing.   N.  Cas. 

1.  Bradner  v,  Demick,  20  Johns.  (N.  435,  27  E.  C.  L.  447;  Morris  v.  Walker, 
Y.)    406.     Thus    in    code    pleading  a  15  Q.  B.  589,  69  E.  C.  L.  589. 

reply  should  meet  all  the  paragraphs  EitoppeL  —  Where    one    of    several 

of  answer  to  which  it  is  directed.     For-  partners,  who  were  sued  as  makers  of 

dice  V,  Scribner,  108  Ind.  85.  a  note,  answered  denying  the  allega- 

2.  Where  the  plea  alleged  that  the  tion  that  he  was  a  partner,  a  reply  set- 
defendant  gave  the  note  in  considera-  ting  up  facts  showing  that  the  defend- 
tion  of  land  which  the  plaintiff  falsely  ant  was  estopped  to  make  such  denial 
and  fraudulently  represented  that  he  was  held  to  be  consistent  with  the 
owned,  and  that  the  plaintiff  was  not  complaint.  Rainsford  v,  Massengale, 
the  owner,  a  reply  denying  fraud  was  (Wyoming  1894)  35  Pac.  Rep.  774. 
held  sufficient  as  it  answered  the  whole  EzpUlnlng  PliLitiiri  Title.  —  Where 
substance  of  the  plea,  the  averment  a  plea  denies  the  plaintiff's  allegation 
that  plaintiff  was  not  the  owner  being  of  ownership  of  the  note  in  suit,  a  rep- 
immaterial  if  there  was  no  fraud,  lication  setting  forth  the  transactions 
Bradner  v.  Demick,  20  Johns.  (N.  Y.)  whereby  the  plaintiff  became  the 
404.  owner,  is  not  a  departure,  although  it 

8.  Numbers  v.  Bowser,  29  Ind.  491.  avers  a  different  source  of  title  from 

4.  Wilson  V,  Johnson,  (N.  J.  1894)  29  that  stated  in  the  complaint.    Berney 

Atl.  Rep.  419.  V,  Steiner,   108  Ala.    iii.      See   also 

ImtanoM  of  Departure.  —  Where  the  Smith  v.  Marsack,  6  C.  B.  486, 60  E.  C. 

plaintiff  in  an  action  on  a  note  de-  L.  486. 

scribed  himself  as  guardian  of  an  in-  In  White  v.  Joy,  13  N.  Y.  83,  the 

sane  person,  but  sued  in  his  own  right  plaintiff  described  himself  as  receiver 

alleging  an  indorsement  of  the  note  to  of  a  bank,  without  setting  out  the  facts 

himself,  a  reply  stating  a  cause  of  ac-  showing  how  he  was  appointed,  and 

tion  in  favor  of  his  ward  was  held  bad  alleged  that  the  note  in  suit  was  trans- 

for  departure.    Bearss  v.  Montgomery,  ferred  "  to  the  said  plaintiff  who  is  now 

46  Ind.  544.  the  holder  and  owner  thereof."    The 

In  Boiling  v.  McKenzie,  89  Ala.  470,  answer  alleged  that  the  note  never  be- 
an action  by  the  indorsee  against  his  longed  to  the  bank  but  was  made  and 
indorser,  who  was  the  payee,  the  com-  transferred  to  the  receiver  after  the 
plaint  was  a  single  special  count  on  the  effects  of  the  bank  were  vested  in  hin, 
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matter  ^  there  is  no  departure.* 

Daplkitj.  —  In  common-law  pleading  if  the  plea  alleges  in  avoid- 
ance two  or  more  facts  which  are  distinct  and  independent  of  each 
other  a  replication  traversing  the  plea  must  be  limited  to  the 
denial  of  a  single  allegation,*  except  where  the  other  allegations 
may  be  regarded  as  surplusage.^ 

BtplieatiaB  or  Boply  of  Bona  Pido  Holdor.  —  In  some  jurisdictions  if  the 
plaintiff  desires  to  invoke  protection  as  an  innocent  holder  before 
maturity  against  defenses  set  up  in  the  plea  or  answer,  he  must 

but  did  not  aver  that  he  was  a  differ-  valuable  consideration  the  defendant 
ent  person  from  the  plaintiff.  The  reissued  the  note  to  another  person 
reply  averring  that  the  receiver  men-  who  transferred  it  to  the  plaintiff,  as 
tioned  in  the  answer  was  the  plaintiff  the  date  and  precise  manner  in  which 
in  the  suit  was  held  not  to  be  a  depart-  the  plaintiff  acquired  ownership- of  the 
ure,  as  it  did  not  show  title  in  the  notes  was  not  material.  Bishop  v. 
plaintiff  by  force  of  his  appointment  as  Travis,  51  Minn.  183. 
receiver,  but  simply  by  transfer  to  him  Where  an  assignee  of  a  note  sued 
as  stated  in  the  answer.  The  court  the  maker,  alleging  that  the  assign- 
conceded  that  if  the  reply  had  set  up  ment  was  for  value  received,  and  the 
title  as  receiver  it  would  have  been  a  defendant  pleaded  the  bankruptcy  of 
fatal  departure  from  the  complaint  the  indorser,  a  replication  that  the  note 
which  did  not  show  a  cause  of  action  was  given  to  the  indorser  in  trust  for 
in  the  plaintiff's  character  as  receiver.  the  plaintiff  was  not  a  departure  inas- 

Vow  Promise.  —  In  an  action  by  the  much  as  the  averment  in  the  declara- 

indorsee  against  the  maker  of  a  note  tion  of  a  consideration  ior  the  assign- 

the  answer  alleged  that  the  note  was  ment    was    immaterial.       Wilson    v. 

obtained  by  the  payee  by  fraud  and  Codman,  3  Cranch  (U.  S.)  207. 

without  consideration.    A  reply  alleg-  9.  See  generally  article  Departure, 

ing  a  new  promise  by  the  defendant  vol.  6,  p.  460. 

upon  consideration  of  an  extension  of  8.  Thus  in  McClintick  v.  Johnston,  i 

time  was  held  not  to  be  a  departure.  McLean  (U.  S.)  414,  which  was  an  ac- 

Brown  v.  Indianapolis  First  Nat.  Bank,  tion  by  an  assignee  of  a  note  against 

115  Ind.  572.  the  maker,  the  defendant  pleaded  a 

Stating  Consideration  of  Hote.  —  In  an  want  of  consideration  in  the  note,  and 

action  against  the  maker  of  a  note,  the  that    the    plaintiff    had    full    notice 

plea  alleged  that  the  note  was '  made  thereof,  and  that  the  note  was  assigned 

within  the  state  and  that  the  considera-  to    him    without    consideration.     The 

tion  thereof  was  certain  goods  sold  by  plaintiff  replied  that  the  note  was  not 

the  payee  to  the  defendant  within  the  given  without  consideration,  that  it  was 

state  and  that  the  payee  was  a  foreign  not    assigned    without   consideration, 

corporation   which   had   not  complied  and  that  he  had  no  notice.    On  demur- 

with  the  statutory  requirement  to  en-  rer  to  the  replication,  it  was  held  bad 

able  it  to  do  business  in  the  state.     The  for  duplicity.      See  also   Paddock  v. 

replication  -alleged  facts  showing  that  Jones,  40  Vt.  477.     Compare   Deut  v. 

the  goods  sold  were  subjects  of  inter-  Coleman,   10  Smed.  &  M.  (Miss.)  83. 

state  commerce,  and  on  demurrer  it  See  generally  article  Duplicity,  vol.  7, 

was  held  that  there  was  no  departure  p.  243. 

from    the    complaint.      Culberson    v.  4.  In  Elminger  v.  Drew,  4  McLean 

American  Trust,   etc.,   Co.,    107  Ala.  (U.  S.)  388,  the  plea  averred  that  the 

457.  defendant  was  an  accommodation  in- 

1.  Where  the  complaint  against  the  dorser  and  that  the  plaintiff  gave  time 

maker  of  a  note  alleged  a  transfer  by  to  the  maker  of  the  note  without  the 

the  payee  directly  to  the  plaintiff  and  defendant's     assent.      A     replication 

the  answer   alleged    payment  to  the  traversing    both   averments  was  sus- 

payee  and  redelivery  of  the  note  to  the  tained  on  demurrer  for  duplicity  as  the 

defendant,  there  was  held  to  be  no  de-  first  averment  in  the  plea  was  of  no 

parture  in  a  replication  which  admitted  importance  to  the  second  and  could  be 

the  redelivery  but  alleged  that  for  a  treated  as  surplusage. 
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present  the  facts  in  a  replication,*  but  usually  as  hereinbefore 
stated,  the  plea  or  answer  must  allege  the  facts  which  subject  the 
plaintiff  to  the  alleged  defense,  and  the  plaintiff  replies  travers- 
ing those  allegations  and  tendering  an  issue.* 

XIV.  FBOCEEDIN08  Afteb  Issue  JoiiTEB  —  1.  Proceeding  With  or 
Without  Intervention  of  Jury  —  When  Jury  Unnecessary.  —  As  a  general 
rule,  in  an  action  against  a  drawer  or  an  indorser  of  a  bill  or  note, 
a  final  judgment  by  default  may  be  rendered  without  the  inter- 
vention of  a  jury.' 

Upon  Withdrawal  of  Plea  After  Appearance.  —  In  an  action  upon  a 
promissory  note,  if,  after  appearance,  the  defendant  withdraws 
his  plea,  judgment  may  be  rendered  by  the  court  without  the 
intervention  of  a  jury,  and  without  regard  to  the  amount  of  dam- 
ages laid  in  the  declaration,  for  the  amount  of  the  note  and 
interest  thereon.* 

1.  Slaughter  v.  Montgomery  First  protested  for  non-payment,  by  indorsee 
Nat.  Bank,  109  Ala.  157,  where  the  against  payee  as  indoiser,  the  Alabama 
pleas  set  up  failure  of  consideration,  statute  (Code,  ^  2366),  authorizes  the 
breach  of  warranty,  and  fraud.  The  rendition  of  a  final  judgment  by  de- 
same  rule  obtains  in  Indiana  where  the  fault,  without  the  intervention  of  a 
plea  alleges  fraud  in  the  consideration  jury,  for  the  amount  of  the  bill,  with 
but  not  where  it  alleges  a  want  of  con-  interest  and  damages. 

sideration.  Huntington  First  Nat.  In  Martin  v.  Woodall,  i  Stew.  A  P. 
Bank  v.  Ruhl,  122  Ind.  279;  Zink  v.  (Ala.)  244,  a  paper,  promising  to  pay  a 
Dick,  I  Ind.  App.  269.  certain  sum  of  money  for  staves  (sub- 
In  Bramah  v.  Roberts,  i  Bing.  N.  ject  to  a  deduction  for  any  number  not 
Cas.  469,  27  E.  C.  L.  460,  an  action  by  procured)  at  two  dollars  a  thousand, 
an  indorsee  against  the  acceptor  of  a  was  held  not  subject  to  the  same  rules 
bill,  the  defendant  pleaded  that  he  had  of  derision  which  regulate  promissory 
been  defrauded  of  the  acceptance,  that  notes;  so  as  to  authorize  the  court  to 
the  plaintiff  had  notice  of  the  fraud,  give  judgment  on  it  without  the  inter- 
and  received  the  bill  by  indorsement  vention  of  a  jury.  See  also  Driver  v. 
without  a  full  and  valuable  considera-  Spence,  3  Ala.  98. 
tion.  The  replication  averred  that  be-  4.  Kennedy  v.  Young,  25  Ala.  563. 
fore  the  maturity  of  the  bill  it  was  In  this  case  the  court  said:  "  The  ap- 
indorsed  and  delivered  to  the  plaintift  pearance  of  the  defendants,  and  with- 
fairly  and  for  a  good  and  valuable  con-  drawal  of  their  plea,  is,  as  we  have 
sideration;  that  is  to  say,  for  money  often  decided,  a  waiver  of  any  defect 
advanced  by,  and  due  and  owing  to  in  the  service  of  process,  and  an  ad- 
the  plaintiff,  and  that  the  latter  had  no  mission  of  the  legal  liability  charged 
notice  whatever  of  the  premises  in  the  and  averred  in  the  declaration;  so  that, 
plea  mentioned.  It  was  held  that  the  whether  this  suit  was  commenced  by 
replication  was  sufficient  without  alleg-  ordinary  or  extraordinary  process,  is 
ing  a  more  distinct  consideration  for  not,  in  the  aspect  presented  by  this 
the  indorsement;  moreover,  the  court  record,  material.  They  were  present 
declared  its  opinion  to  be  that  if  the  In  court,  and  made  no  objection,  either 
replication  had  simply  denied  the  alle-  as  to  the  manner  in  which  they  were 
gation  of  want  of  consideration,  it  brought  there,  or  to  the  plaintiff's  re- 
would  have  been  sufficient.  covery.     The  demand  is  on  a  promis- 

2.  See  Lexington  v.  Butl«r,  14  Wall,  sory  note;  and  upon  a  default  or  «iV 
(U.  S.)  283.  dictt,  it  is  competent  for  the  court  to 

8.  Henderson  v.  Howard,  2  Ala.  342;  render  judgment  without  the  interven- 

Malone  v.  Hathaway,  3  Stew.  (Ala.)  29;  tion    of    a  jury;    the    amount  of  the 

McKenzic  ?/.  Clanton.  33  Ala.  528.     In  note   with   the  interest  which  has  ac- 

the  latter  case  it  is  held  that,  in  an  ac-  crued  being  the  amount  to  be  recov- 

tion  on  an  inland  bill  of  exchange,  duly  ered.     The  court    will    look    to    this, 
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Wh«n  IwiM  IbtoItm  Inqnlrj  m  to  Ind«btedii«M.  —  In  an  action  on  a 
note,  an  issue  involving  the  inquiry  whether  defendants  were 
indebted  to  plaintiff,  and,  if  so,  in  what  amount,  is  sufficient  to 
entitle  defendants  to  have  the  question  of  plaintiff's  ownership  of 
the  note  passed  on  by  a  jury.* 

Wh«r»  Plalntiif  Mill  Iiine  on  Ploft  Controvertlxig  WaiTor  of  Exemptiont.  —  In 
an  action  on  a  promissory  note  containing  a  waiver  of  exemptions, 
where  the  plaintiff  joins  issue  on  defendant's  plea,  controverting 
the  fact  of  waiver  of  exemptions,  such  issue  must  be  submitted  to 
the  jury,  where  the  evidence  on  the  subject  is  conflicting.* 

Wboro  Evidonoo  Confliottiig  m  to  Whothor  Value  Wm  Given  for  Hote  After 
lUtnrity.  —  Where,  in  an  action  upon  a  promissory  note,  there  is  a 
conflict  of  testimony  upon  the  question  as  to  whether  plaintiff's 
assignor  had  given  value  for  the  note,  the  question  is  thereby 
presented  for  a  jury.* 

Aetlon  on  negotiable  Hote  Against  Indoner.  —  Where,  as  is  the  case  in 
some  jurisdictions,  a  negotiable  note  is  not  considered  to  be  one 
for  the  payment  of  money  as  to  the  indorser,  judgment  against 
such  indorser,  without  the  intervention  of  a  jury,  is  improper.* 

rather  than  to  the  amount  of  damages  387.     By  the  issue  thus  presented,  all 

laid  in  the  conclusion  of  the  declara-  questions  as  to  the  rights  of  the  plain- 

tion.     If  interest   has   been  miscalcu-  (ifif,  as  a /^^iMy^^^r  holder  of  commercial 

lated,  it  must  be  ref^arded  as  a  clerical  paper,  for  value  and  without  notice, 

misprision,    and    may     be    here    cor-  were  eliminated  and  waived;    and  the 

rected/*  only  question  for  decision  under  that 

1.  Causey  v.  Snow,  120  N.  Car.  279.  issue  was,  whether  the  defendants 
In  this  case  the  court  said:  "  The  court  signed  the  note  as  a  waive  note  or  con- 
submitted  an  issue  as  to  whether  the  tract.  The  evidence  was  in  direct  con- 
defendants  were  indebted  to  the  plain-  fllct  upon  this  question,  and  the  court 
tiff,  and,  if  so,  in  what  amount,  and  erred  in  taking  the  issue  from  the 
we  are  of  the  opinion   that  that  issue  jury." 

was  sufficient  for  the  purpose  of  en>  8.  Elisberg  v,  Marks,  20  Misc.  Rep. 
abling  the  defendants  to  have  theques-  (N.  Y.  Supreme  Ct.)  617. 
tion  of  the  plaintiff's  ownership  of  the  4.  Metcalfe  v.  Battaile,  Gilmer  (Va.) 
note  passed  upon  by  the  jury.  It  191.  In  this  case  the  court  said:  *' The 
would  have  been  an  easy  matter  for  court  is,  at  the  same  time,  of  opinion, 
his  honor  to  have  instructed  the  jury  that  this  writing  is  not  of  that  charac 
that,  if  they  found  from  the  evidence  ter,  and  that,  therefore,  neither  the  in- 
that  the  plaintiff  ivas  n.n  the  owner  of  terest  nor  a  final  judgment  for  the 
the  note,  then  they  should  find  for  principal  sum  could  .be  given  upon  it, 
their  verdict  that  nothing  was  due  to  without  the  intervention  of  a  jury.  It 
him;  and  the  jury  would  have  had  no  is  not  a  writing  for  the  payment  of 
trouble  in  understanding  the  matter  money  absolutely,  but  a  collateral  con- 
committed  to  them."  tract  to  pay  it  under  certain  circum- 

9.  Slaughter    v,    Montgomery    First  stances.     The    opinion    of    this  court 

Nat.  Bank,  109  Ala.  157.     In  this  case  discriminating     between     these     two 

the  court   said:     *'  The   next  plea  is,  classes  of  contracts  has  been  hereto- 

that  the  defendants  did   not  sign  the  fore    given,   and   particularly    in    the 

note  which  is  the  foundation  of  the  ac-  cases  of  Ruffin  v.  Call,  2  Wash.  (Va.) 

tion,  as  a  waive  note  or  contract.     The  181,    and    Henderson    v.    Hepburn,   2 

plaintiff  joined  issue  upon  this  plea.  Call.  (Va.)  232,  and  by   that  opinion 

It  is  pleaded  in  bar  of  the  whole  ac-  this  writing  falls  within  the  latter  class 

lion,  yet  it  may  be  regarded  as  simply  of  contracts.     The  court  If  therefore  of 

controverting  the  fact  of  waiver  of  ex-  opinion,  that  the  judgment  of  the  su- 

emptions.     Goetter  v,  Pickett,  61  Ala.  perior  court  be  affirmed,  by  which  the 
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Aottone  on  Notei  Bearing  Intereet  Aoeording  to  Foreign  Law.  —  In  actions 
on  notes  made  in  another  state  and  drawing  interest  under  the 
laws  of  such  state,  final  judgment  cannot,  as  a  rule,  be  rendered 
on  such  notes  for  principal  and  interest,  without  the  intervention 
of  a  jury,*  on  the  ground  that  the  rate  of  interest  in  such  other 
state  must  be  proved  as  a  fact.* 

Aetion  on  Obligation  for  Unliquidated  Damagee.  —  According  to  some 
decisions  it  is  held  that,  in  a  suit  on  a  note  payable  in  current 
bank  notes,  it  is  error  to  give  judgment  for  its  nominal  amount  on 
default,  but  there  should  be  a  writ  of  inquiry  to  ascertain  their 
value,  on  the  ground  that  such  an  obligation  is  for  unliquidated 
damages.* 

interest  and  damages  wiU  be  hereafter  absence  of  a  statement  of  facts,  proper 

assessed  under  a  writ  of  inquiry.     It  proof  wiU  be  presumed  to  have  been 

is  the  right  of  the  appellee  to  reverse  given.      In  this  case   the  court  said: 

this  erroneous  proceeding  altogether,  '*  The  only  question  deserving  of  no- 

and  thus  be  let  into  his  objections  on  tice  is,  whether  it  was  necessary  to  call 

the  merits,  instead  of  being  subjected  in  a  jury  to  ascertain   the  law  of  the 

to  pay  the  principal  sum,   under  the  state  of  New  York  as  to  the  rate  of  in- 

consent  of  the  appellant."  terest  recoverable  upon  the  note.     And 

1.  Peacock  v.  Banks,  Minor  (Ala.)  we  are  of  opinion  that  it  was  not.  The 
387;  Dunn  V.  Clement,  2  Ala.  392;  cause  of  action  was  certainly  liquidated 
Fretwell  v,  Dinsmore,  Walk.  (Miss.)  by  the  writing  as  to  the  principal  sum 
484.  due;  the  law  ascertained  the  rate  of  in- 

In  Kiesiteippi  on  a  judgment  by  de-  terest;  and  it  was,  we  think,  competent 

fault,  founded  on  a  note  made  in  the  to  make  proof  of  what  the  law  was  to 

District  of  Columbia,  a  writ  of  inquiry  the  court,  without  the  intervention  of  a 

was  held  to  be  necessary  to  ascertain  jury.     '  In    regard    to    foreign    laws ' 

the  rate  and  amount  of  interest.     Fret-  (says  Professor  Greenleaf,  in  his  trea- 

well  V.  Dinsmore,  Walk.  (Miss.)  484.  tise    on    Evidence),    *  the    established 

2.  Peacock  v.  Banks,  Minor  (Ala.)  doctrine  now  is,  that  no  court  takes 
387,  in  which  case  the  court  said :  judicial  notice  of  the  laws  of  a  foreign 
**  It  appears  that  the  note  was  made  country,  but  they  must  be  proven  as 
payable  at  Nashville,  in  the  state  of  facts.  And  the  better  opinion  seems 
Tennessee.  Where  a  contract  is  made  to  be,  that  this  proof  must  be  made  to 
in  reference  to  another  country,  it  the  court,  rather  than  to  the  jury.' 
must  be  governed  by  the  laws  of  the  *  For,*  observes  Mr.  Justice  Story,  *  all 
place  where  it  is  to  have  its  effect,  matters  of  law  are  properly  re^rable 
And  foreign  laws  must  be  proved  as  to  the  court;  and  the  object  of  the 
facts.  The  court,  except  in  special  proof  of  foreign  laws  is  to  enable  the 
cases,  as  defined  by  statute,  is  not  the  court  to  instruct  the  jury  what,  in 
tribunal  for  the  determination  of  facts,  point  of  law,  is  the  result  of  the  foreign 
The  laws  of  Tennessee  regulating  the  law  to  be  applied  to  the  matter  in  con- 
rate  of  interest,  the  Circuit  Court  could  trovcrsy  before  them.  The  court  are, 
not  judicially  know,  unless  from  the  therefore,  to  decide  what  is  the  proper 
finding  of  a  jury  on  evidence  submitted  evidence  of  the  laws  of  a  foreign  coun- 
to  them;  and  the  clerk  was  not  author-  try;  and  when  evidence  is  given  of 
ized  by  our  statute  (Laws  Ala.  70)  to  those  laws,  the  court  are  to  judge  of 
calculate  the  interest."  their    applicability,   when    proved,    to 

Contra.  —  In   Willard  v.  Conduit,  lo  the  case  in  hand.'     (i  Greenl.  Ev.,  sec. 

Tex.  213,  it  is  held  that  in  an  action  on  486.)     In  support  of  the  judgment  we 

a  note  which  draws  interest  under  the  must  presume  the  proof  to  have  been 

laws  of  another  state,  if  judgment  is  legally  made  by  competent  evidence." 

suffered  by  default,  the  intervention  of  8.  McKiel  v.  Porter,  4  Ark.  534. 

a  jury  to  ascertain  the  legal  rate  of  in-  In  Ellett  v.  Chilton,  5  Ark.  181,  the 

terest  in  such  other  state  is  unneces-  court  said:     '*  It  is  necessary  to  notice 

sary.     The    rate    of    interest   may   be  but  a  single  point  assigned  as  error; 

determined  by  the  judge,  and  in  the  for  all  the  others  are  wholly  immaterial 
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2.  Dismissal,  Discontinuance,  and  Vonsnit  —  OeneraUy.  —  In  accord- 
ance with  the  rule  that  a  proper  case  for  a  nonsuit  is  presented 
whenever  the  plaintiff's,  case  is  wholly  wanting  in  the  proof  of  any 
material  fact  essential  to  complete  his  cause  of  action/  it  has 
been  held  that  a  failure  to  show  notice  of  protest  to  the  drawer 

of  a  domestic  bill  of  exchange  for  non-acceptance  or  non-pay- 
ment, or  to  account  for  the  failure,  is  good  cause  for  nonsuit.' 

or  untenable.  The  writing  sued  on  tifif  obtains  new  certificates  of  deposit 
was  payable  in  current  bank  notes,  and  of  money,  both  parties  treating  the 
due  one  year  thereafter.  This  obliga-  transaction  as  such.  He  surrenders 
tion  is  for  unliquidated  damages,  and  the  first  certificate  to  the  bank  to  can- 
so  we  have  expressly  adjudged  the  eel  or  do  what  they  please  with.  The 
point  on  several  occasions.  Here  bank  has  fulfilled  its  engagement,  by 
judgment  was  given  by  the  court  for  placing  him,  at  his  own  request,  in  ex- 
the  full  amount  of  the  instrument,  actly  the  same  position  as  if  he  had 
without  examination  *of  witnesses,  received  bank  notes  and  again  depos- 
showing  the  value  of  the  bank  notes,  ited  them,  and  he  has  agreed,  by  the 
and  without  awarding  a  writ  of  in-  terms  of  the  new  certificates,  that  it 
quiry  to  ascertain  the  unliquidated  has  so  done.  The  case  does  not  resem- 
damages.  In  this  there  is  manifest  ble  those  that  have  been  cited,  where  a 
error,  as  has  been  decided  in  Day  v.  note  or  security  were  taken  for  a  sub- 
Lafiferty,  4  Ark.  450,  and  in  Wallace  v.  sisting  debt,  and  the  question  was, 
Collins,  5  Ark.  41,  and  several  other  whether  they  were  taken  as  payment 
cases."  or    as  collateral   security.      The   true 

1.  See  article  Dismissal,  Discontinu-  mode  of  viewing  it,  in  my  opinion,  is 
ANCE,  AND  Nonsuit,  vol.  6,  pp.  933-939.  that  of  an  instrument  of  a  special  char- 

2.  Clarke  v.  Castleman,  i  J.  J.  acter,  binding  the  bank  to  the  payment 
Marsh.  (Ky.)  69.  of  certain  money;    which  money,  by 

Ti^ng  New  Certiflcate  of  Depotlt  the  plaintiff's  own  act  and  admission, 
WhUe  Action  Pending  on  Another.  —  If  has  been  paid  him,  and  again  deposited 
the  holder  of  a  certificate  of  deposit,  under  a  new  engagement  by  him  in  re- 
having  commenced  a  suit  by  foreign  lation  to  it,  entered  into  between  the 
attachment,  surrenders  it  and  takes  parties.  We  are  therefore  of  opinion 
new  certificates,  the  action  cannot  be  that  there  was  no  error  in  directing  a 
maintained  thereon,  and  a  nonsuit  is  nonsuit,  there  being  no  fact  or  infer- 
properly  directed.  Manuel  v.  Missis-  ence  from  fact  in  the  case,  on  which 
sippi  R.  Co.,  2  Pa.  St.  198.  In  this  the  plaintiff  could  be  entitled  to  re- 
case  the  court  said:     '*  Had  the  plain-  cover." 

tiff  in  December,  1838,  received  from  Slight  Evidence  SniRoient  t6  Prevent 

the    defendants    (the    Brandon    bank)  Honinit.  —  In  a  suit  on  a  promissory 

$12,490  in  bank  notes,  and  surrendered  note  slight  evidence  that  the  title  to  the 

to  them  the  certificate  for  that  amount,  note  is  in  the  plaintiff  will  be  suflScient 

and  then  deposited  these  notes,  and  re-  to    prevent    a    nonsuit.      Stamper    v, 

ceived  new  certificates  of  deposit;    it  Hayes,  25  Ga.  546. 

could  not  be  pretended  that  they  con-  Owning  Caie  After  Besting  to  Introduce 

tinned*  liable  on  account  of  the  prior  Evidence  of  Indorseapnt.  —  In   Low   v, 

certificate,  in  any  respect  whatsoever.  Warden,    70  Cal.    19,   the   action  was 

The  bank   would  have  performed   its  brought  on  a  promissory  note  by  an 

engagement,  and  its  liability  upon  it  indorsee.     The  complaint  alleged  the 

would  have  ceased.     Instead  of  doing  execution  of  the  note,  its  assignment 

so,  the  plaintiff  surrenders   the  large  to  the  plaintiff  by  the  payee,  and  that 

certificate  to  the  bank,  and  receives  in  he  was  the  owner  and  holder  thereof, 

its  stead,  besides  bank  notes,  twenty  The  answer  admitted  the  execution  of 

new   certificates  of  $500  each,  which  the  note,  but  denied  every  other  alle- 

express  upon  their  face  that  he  has  de-  gation  of  the  complaint.     On  the  trial 

posited  money  to  that  amount.     Ex-  the   plaintiff  offered   the  note  in  evi- 

cept  that  the  one  is  more  circuitous  in  dence,  proved  that  no  part  of  it  had 

mode  than   the  other,   I   perceive  no  been   paid,   and    rested    without    any 

difference  between  them.     The  plain-  proof  of  the    indorsement.     The    de- 
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So  also,  in  an  action  on  a  promissory  note  which  was  to  be  paid 
out  of  another  note  when  collected,  a  nonsuit  is  proper  where 
there  is  no  evidence  that  such  other  note  had  been  collected,  or 
might  have  been  collected  by  the  use  of  due  diligence.^ 

HoniQit  for  Delay  or  Default  in  Bnbiequeiit  Frooeedingi.  —  Although  a 
plaintiff  may  be  nonsuited  for  failure  to  deliver  his  declaration 
within  the  proper  time  after  the  appearance  of  defendant,  or  for 
other  delays  or  defaults  in  the  subsequent  proceedings,  yet  it  has 
been  held  that  where  a  note  has  been  placed  in  the  hands  of  a 
justice  for  suit  and  collection  it  would  be  error  to  dismiss  the 
action  merely  because  the  plaintiff  did  not  appear.  With  the 
note  in  his  possession  he  should  proceed  to  trial,  and  produce 
the  same  as  evidence,  subject  to  such  defenses  as  defendant 
might  present.* 

Qneitions  Conudered  on  Xotion  for  Honinit  —  In  ai)  action  on  a  promis*. 
sory  note  by  an  indorsee,  neither  of  the  questions,  whether  plain- 
tiff is  a  holder  as  an  agent  or  for  value,  can  be  considered  on  a 
motion  for  nonsuit.* 

Dismissal  or  Disoontinnanoe  as  to  Part  of  Godefendants.^ 

3.  Trial  —  a.  In  General.  —  On  the  trial  of  an  action  to  recover 
on  a  negotiable  instrument  the  right  to  open  and  close  is  gov- 
erned by  ordinary  considerations  and  rests  with  the  party  holding 
the  affirmative  of  the  issues.*     The  order  in  which  the  proof 

fendant  then  moved  for  a  nonsuit,  on  such  suit  merely  because  the  plaintiff 

the  ground  that  there  was  no  proof  of  did  not  appear,  with  the  evidence  of  in- 

the  indorsement.     The  plaintiff's  coun-  debtedness  under  his  control  and   in 

sel  contended  that  no  such  proof  was  his  possession.      He    should    proceed 

necessary,  but,  upon  an  intimation  of  to  the  trial  of  said  cause,  and  produce 

the  court  to  the  contrary,  asked  leave  the  same  as  evidence,  subject  to  such 

to  open   the  case  and   introduce  evi-  defenses  as  the  defendant  might  pre- 

dence  of  the  indorsement.     This   the  sent  against  the  recovery  of  a  judgment 

court  refused   to  allow,  and  granted  thereon." 

the  motion  for  nonsuit.     The  nonsuit,  8.  Poorman  v.  Mills,  35Cal.  ii8. 

if  allowed  to  stand,  would  have  com-  4.  See  supra„    various    subdivisions 

pelled  the  plaintiff  to  bring  a  new  ac-  under  VIII.   Parties  Defendant,     See 

tion,  to  which  the  statute  of  limitations  also    articles    Dismissal,*  Discontinu- 

would    be    a    bar.     It  was  held  that  ance,   and    Nonsuit,    vol.   6,   p.   847; 

under  the  circumstances  the  rulings  of  Judgments,  vol.  11,  p.  847  et  seq. 

the  court  were  erroneous.  5.  Bight  to   Open  and  ciose.  —  Mont- 

1.  Wilson  V,  Morrison,  2q  Ga.  269.  gomery  v.  Hunt,  93  Ga.  438;  Lindsley 

2.  Hitch  V,  Lambright,  66  Ga.  228.  v,  European  Petroleum  Co.,  y  Lans. 
In  this  case  the  c©urt  said:  '*  It  is  the  (N.  Y.)  176,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
duty  of  magistrates  to  receive  for  suit  107;  Opper  v.  Caillon,  9  Daly  (N.  Y.) 
and  collection  all  notes  and  accounts  157;  Stayner  v.  Joyce,  120  Ind.  99. 
within  their  districts  when  tendered.  And  see,  in  general,  article  Open  and 
and    to   give  receipts  for  the    same.  Close. 

Code,   §  4147.     It  is  also  made  their  An  admission  by  the  defendants  in  a 

duty  to  have  parties  served  by  sum-  proceeding  to    foreclose  a  negotiable 

mons,  and  to  proceed  to  the  trial  of  mortgage  note  that  they  executed  the 

such  causes  at  the  proper  term  of  the  paper,   and    that  the    plaintiff   is  the 

court.     If  a   note   thus   placed  in  the  owner  thereof,  entitles  them  to  open 

hands  of  the  magistrate  is  sued,  and  the  and  conclude  the  argument.     Southern 

defendant  appears,  we  think  it  would  Mut.  Bldg.,  etc.,  Assoc,  v.  Perry,  (Ga. 

be  error  in  the  magistrate  to  dismiss  1898)305.  E.  Rep.  658. 
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should  be  introduced  is  also  governed  by  the  well-established  gen- 
eral rules.*  The  power  of  the  court  to  consolidate  several  suits  * 
or  to  transfer  the  case  to  the  equity  side  of  the  docket  has  also 
been  recognized  in  this  class  of  cases.*  Where  the  note  sued  on 
is  held  under  a  blank  indorsement,  the  holder  may  fill  out  the 
indorsement  at  the  trial,  but  need  not  do  it,  as  it  is  mere  form.* 
*.  Production  of  Instrument.  —  A  note  or  bill  of  exchange 
sued  on  must  in  general  be  produced  at  the  trial  before  a  verdict 
and  judgment  can  be  rendered  thereon,^  or  an  excuse  shown  for 

1.  In  Croeett  v,  Wbelan,  44  Cal.  200,     ins  v,  McGuire,  2  ^PP*  ^^^>  (^-  ^O 
the  defendants,  being  guarantors  on  a    453.     See  also  supra^  All.  2.  Denial  of 

■  note,   set  up  an  agreement  with  the  Execution    of  Instrument  —  Indorser*s 

maker  which  was  afterwards  violated.  Denial. 

On  the  trial  defendants  offered  evidence  An  Aeknowledgment  of  the   Debt,  or 

in  support  of  this  agreement.     Plaintiff  even  promise  of  payment,  will  not  dis% 

objected  that  the  testimony  was  irrele-  pense  with  the  production  of  the  note 

vant  until  after  it    had  been  shown  nor  release  the  plaintiff  from  the  neces- 

either  that  the  plaintiff  took  the  note  sity    of    accounting    for    its    absence, 

with  notice  or  acquired  it  after  matur-  Vanauken   z/.    Hombeck,    14  N.  J.  L. 

ity.     The  court,  in  the  exercise  of  its  178. 

discretion,  decided  that  the  defendants  Where  the  Note  in  Bolt  Wm  OiTen  for 

might  introduce  their  evidence  in  what-  Two  Other  Hotes  which  were  not  sur- 

ever  order  they  preferred,  and  Ibis  was  rendered,  it  was  held  that  the  judge 

held  to  be  no  error.     See  also  Cashman  committed  no  error  in  allowing  a  ver- 

V,  Harrison,  90  Cal.  297.    And  see,  in  diet  for  the  plaintiff  and  withholding 

general,  article  Order  op  Proof.  judgment  thereon  until  the  notes  were 

2.  ConioUdatioii  of  Aetions.  —  Where  a  produced  and  filed  in  court.  Raisin  v. 
plaintiff  brought  ten  actions  upon  Thomas,  88  N.  Car.  148. 
promissory  notes  against  the  same  de-  Admission  in  Pleadings  —  Where 
fendants  in  the  same  court,  and  but  one  everything:  which  the  production  of  a 
defense  existed  as  to  each  of  them,  note  in  evidence  would  prove  is  admit- 
which  was  the  same  in  all  the  cases,  it  ted  by  the  pleadings,  it  is  not  necessary 
was  in  the  discretion  of  the  court  to  to  produce  the  note  in  evidence, 
order  a  consolidation  at  the  instance  of  Williams  v.  Norton,  3  Kan.  295. 
either  party.  Hatcher  v.  Chambers-  Defkult  Judgment.  —  Where  a  demur- 
burg  Nat.  Bank,  79  Ga.  542;  Hatcher  rer  to  an  answer  was  sustained  and 
V.  Independence  Nat.  Bank,  79  Ga.  the  defendants  failed  to  file  an 
547.  And  see,  in  general,  article  Con-  amended  answer  within  the  time  pre- 
SOLIDATION  OF  ACTIONS,  vol.  4,  p.  673;  scribed,  it  was  held  to  be  error  to  di- 
and  see  supra^  XI,  Joinder  of  Causes  of  rect  the  jury  to  find  for  the  plaintiff  on 
Action^  I.  In  General,  his  petition  without  requiring  the  note 

8.  Hackett  v.  Schad,   3  Bush  (Ky.)  sued  on  to  be  produced  in  evidence. 

353.     See  article  Calendars  and  Trial  Brandt  v.  Foster,  5  Iowa  289. 

Dockets,  vol.  3,  p.  801.  Surrender.  —  But  in    U.  S.    Bank  v, 

4.  Trainor  v.  Adams,  54  111.  App.  Thayer,  2  W.  &  S.  (Pa.)  443,  it  was 
523;  Kuehne  v.  Goit,  54  111.  App.  596.  held  that  the  court  could  give  judg- 
And  see  Weston  v,  Meyers,  33  111.  428;  ment  to  the  plaintiff  by  default  for 
Cutting  V,  Conklin,  28  111.  506.  want  of  a  suflicient  affidavit  of  defense 

StrUdng    Out    Indereement.  —  An    in-  without  requiring  the  plaintiff  to  sur- 

dorsement  may  be  stricken  out,  even  render  his    note,    as   the  court  could 

at  the  trial,  if  it  be  necessary.     Plant-  control  its  execution  so  as  to  protect  de- 

ers'  Bank  v,  Chewning,  5  How.  (Miss.)  fendant's  security  by  refusing  to  com- 

413.  pel  satisfaction  of  the  judgment  until 

5.  Brandt  v.  Foster,  5  Iowa  287;  the  identical  note  described  in  the 
Armstrong  v,  Lewis,  14  Minn.  406;  statement  was  delivered  to  the  maker. 
Fales  V.  Russell,  16  Pick.  (Mass.)  315;  Filing  of  Vote  —  Preramptlon.  >- If  it 
Matossy  V.  Frosh,  9  Tex.  610;  Sebree  v.  is  necessary  to  file  the  original  note  in 
Dorr,  9  Wheat.  (U.  S.)  558;  Powell  v.  the  trial  court  before  judgment  is  taken 
Roach,  6  Esp.  N.  P.  76.    Sec  also  Wilk-  thereon,   it  will  be  presumed  in  the 
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its  nonproduction,  as  that  it  is  lost  or  destroyed,^  or  is  in  the 
possession  or  control  of  the  adverse  party.* 

▲otion  on  Coupon  —  Produetion  of  Bond.  —  Where  a  coupon  is  negotia- 
ble after  it  is  detached  from  the  bond,  it  is  not  necessary  to  pro- 
duce the  bond  to  entitle  the  holder  of  the  coupon  to  recover  in 
an  action  upon  the  coupon.* 

BlUf  Drawn  in  Sets.  —  Where  the  holder  of  one  of  a  set  of  exchange 
which  has  been  protested,  and  due  notice  thereof  given  to  the 
indorser,  brings  an  action  thereon  against  the  indorser,  and  upon 
the  trial  produces  the  bill  to  which  the  protest  is  attached,  it  is 
not  incumbent  upon  him  to  produce  or  account  for  the  nonpro- 
duction  of  the  other  parts  of  the  set.* 

court  of  last  resort,  in  the  absence  of  a  quired  to  produce  it  at  the  trial,  its 

bill  of  exceptions  showing  to  the  con-  production  not  being  necessary  to  en- 

trary,  that  it  was  so  filed.     Duncan  v,  title  him  to  recover,  and  it  not  appear- 

Scott  County,  64  Miss.  40.  ing  to  have   been   in   his  possession. 

1.  Armstrong  v.  Lewis,  14  Minn.  406;  Brown  v,  Isbell,  11  Ala.  1009. 

Powell  V,  Roach,  6  Esp.  N.  P.  76.    See  Allegation  of  PoMOiiion.  —  It  is    not 

also  article  Lost  Instruments,  vol.  13,  necessary  to  allege  that  the  note  sued 

p.  349.  on  is  in  the  defendant's  possession  in 

Indemnity.  —  Where  a  note  indorsed  order  to  admit  proof  of  that  fact.     Mc- 

in  blank  is  lost  before  it  becomes  due,  Clusky  v.  Gerhauser,  2  Nev.  47. 

it  may  be  sued  on  in  an  action  at  com-  8.  Welsh  v.  First  Div.  of  St.  Paul, 

mon  law,  but  a  sufficient  bond  will  be  etc.,   R.  Co.,  25  Minn.  314;    Com.  v. 

required  for  the  indemnity  of  the  de-  State,  32  Md.  501;    Nashville  v.  First 

fendant.     There  is  no  difference,  as  to  Nat.  Bank,  i  Baxt.  (Tenn.)402;  Arents 

the  title  of  the  plaintiff,  between  this  v.   Com.,   18  Gratt.   (Va.)  766;    Knox 

case  and  the  case  of  loss  after  the  ma-  County  v,  Aspinwall,  21  How.  (U.  S.) 

turity  of  the  note,  except  that  where  539;  Thomson  v.  Lee  County,  3  Wall, 

the  loss   occurs    before  maturity   the  (U.  S.)  327;    Aurora  City  v.  West,  7 

defendant  is  exposed  to  greater  risk.  Wall.  (U.  S.)  82.     See  also  Copeland  v, 

as  there  is  a  possibility  that  it  may  have  Philadelphia,  etc..  Coal,  etc.,  Co.,  13 

been  negotiated  to  a  bona  fide  holder  in  Phila.    (Pa.)    8,    36    Leg.    Int.    (Pa.) 

the  ordinary  and    regular    course  of  202. 

business  before  it  was  due,  and  there-  4.  Downes  r.  Church,  13  Pet.  (U.  S.) 
fore  a  court  of  law,  holding  a  just  205,  holding  that  it  is  not  necessary  that 
regulating  power  over  judgments  and  each  part  of  the  set  be  presented  for 
proceedings  before  it,  has  the  authority  acceptance  before  the  right  of  action 
to  prescribe  an  equivalent  security  to  accrues;  that  if  one  of  the  other  parts 
the  defendant  by  a  sufficient  and  has  been  accepted,  paid,  or  presented 
reasonable  indemnity.  Fales  v.  Rus-  and  dishonored  at  an  earlier  time,  and 
sell,  16  Pick.  (Mass.)  315;  Burrows  v,  due  notice  not  given  thereof,  or  if 
Goodhue,  i  Greene  (Iowa)  48;  Arm-  some  other  person  is  the  holder  and 
strong  V,  Lewis,  14  Minn.  406,  holding  has  given  notice  of  his  title  to  the  party 
that  the  statute  in  that  state  (Gen.  Stat.,  sued,  these  are  matters  of  defense 
^'  73i  §§  68>  ^9)  intended  to  retain  the  which  the  indorser  may  establish, 
former  practice  as  to  the  production  Johnson  v,  Oifutt,  4  Mete.  (Ky.)  2t; 
and  filing  of  notes  before  a  recovery.  Commercial  Bank  v,  Routh,  7  La.  Ann. 
or  in  case  of  loss  or  destruction,  proof  129;  Hazzard  v,  Shelton,  15  Ala.  62. 
of  that  fact  and  the  execution  of  a  Seoond  of  a  Set.  —  In  Wells  v.  White- 
bond  to  indemnify  the  maker.  head,  15  Wend.  (N.  Y.)  527,  it  is  held 

9.  Aotion  on  Written  Contraet  of  Ai-  that  where  a  second  of  a  set  of  ex- 

■Ignment.  —  Where  a  plaintifif  declares  change  is  protested  for  nonacceptance 

upon  a  written  contract  which  assigns  an  action  against  the   indorser   upon 

a  bill   single,   sets  it  out   in  extenso^  the  first  of  the  set  cannot  be  maintained 

and  stipulates  to  pay  it  if  the  means  without    producing  the  second,   inas- 

of  payment  shall  not  be  provided  by  much  as  the  latter  may  have  been  ac- 

another    source,   he   will    not    be    re-  cepted  supra  protest, 
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4.  Inftmotioni.  —  The  instructions  to  the  jury  in  actions  upon 
bills  and  notes  follow  the  usual  course,^  the  court  charging  or 

refusing  to  charge  according  to  the  issues  made  upon  the  owner- 
ship of  the  paper,*  the  consideration,*  the  good  faith  of  the  holder,* 
the  indorsement,   transfer,  or  assignment  of   the    instrument/*^ 

The  drawer  or  indoreer  to  be  charged  held  that  the  instructions  on  the  sub- 
on  nonacceptance  or  nonpayment  is  ject  of  consideration  were  correct, 
entitled  to  call  for  the  protest  and  the  In  Galloway  v.  Hicks,  26  Neb.  531, 
identical  bill  or  number  of  the  set  pro-  the  jury  were  instructed  that  if  they 
tested  before  he  is  bound  to  pay,  and  it  found  that  the  defendant  had  not 
would  be  sufficient  to  produce  it  at  the  proved  the  failure  of  consideration  as 
trial  or  account  for  its  absence.  His  alleged  in  his  answer,  they  should  find 
rights  attach  to  the  bill  that  has  been  for  the  plaintifif.  This  was  held  to  be 
dishonored,  and  he  is  entitled  to  call  error,  as  substantially  withdrawing 
for  it.  He  may  want  it  for  his  own  from  the  jury  the  other  issues  involved 
indemnity,  and  without  it  he  might  be  in  the  case. 

exposed  to  claims  from  some  bona  fide  In  Smith  v,  Gillen,  52  Ark.  442,  there 

holder  or  person  who  had  paid  it  supra  was  no  evidence  tending  to  show  that 

protest  for  his  honor.     Hazzard  v.  Shel-  the  consideration  of  the  note  in  suit 

ton,   15  Ala.  64,  quoting   from   Kent's  was  illegal,  and  it  was  held  to  be  error 

Com.  (isc  ed.)  75;   Commercial  Bank  for  the  court  to  instruct  the  jury  that 

V.  Routh,  7  La.  Ann.  129.  any  illegality  of   consideration   as   to 

Duplicate  Protest.  —  In  an  action  by  one  of  the  payees   might  be   pleaded 

the  payee's  representatives  on  the  first  gainst  the  other. 

three  bills  of  exchange  drawn  by  defend-  4.  Bona  Fides.  —  It  is  proper  for  the 
ant's  testator,  the  plaintiff  may  give  in  court  to  refuse  to  charge  that  the  jury 
evidence  a  duplicate  protest  of  the  first  should  consider  the  assignee  of  a  note 
bill  and  the  third  bill  of  the  same  tenor  a  bona  fide  purchaser,  where  there  is 
and  date,  if  it  is  shown  that  the  orig-  any  evidence  to  the  contrary.  Such  an 
inal  first  bill  had  been  lost  after  protest  instruction  in  substance  directs  the 
and  that  the  same  had  not  been  there-  jury  to  return  a  verdict  for  the  plain- 
after  paid.  Usher  V.  Gaither,  2  Har.  &  tifif,  and  is  an  invasion  of  the  right  of 
M.  (Md.)  457.  See  also  Yingling  v,  the  jury  to  pass  on  a  question  of  fact. 
Kohihass,  18  Md.  148.  Hamilton   v.    Henneman,   (Ind.    App. 

1.  See  article  Instructions,  vol.  11,  1898)  50  N.  E.  Rep.  43. 

p.  47.  Certain  notes  were  obtained  by  fraud 

2.  Ownenhip.  —  Where  the  ownership  on  the  part  of  the  payee.  These  notes 
of  the  notes  in  suit  is  undenied,  it  is  were  assip^ned,  before  they  were  due, 
the  duty  of  the  court  to  charge  that  the  to  the  plaintifif,  and  there  was  no  evi- 
owner  thereof  is  entitled  to  all  the  dence  that  he  had  express  notice  of  the 
rights  of  the  payee  named  therein,  fraud.  It  was  held  to  be  error  for  the 
Keokuk  Falls  Imp.  Co.  v.  Kingsland,  court  to  charge  that  *'  if  fraud  is  shown 
etc.,  Mfg.  Co.,  5  Okla.  32.  in  the   notes  the    law    presumes    the 

3.  Coniideralioii.  —  In  Cousins  v.  holder  knew  it,  the  plaintifif  must  re- 
Partridge,  79  Cal.  224,  it  was  objected  but  this  presumption."  Arnold  v, 
that  the  jury  were  charged  that  the  ex-  Lane,  71  Conn.  61. 

ecution  of  the  note  '*  is  just  about  the  If  the  holder  of  a  note,  obtained  b^ 

only  question  for  you  to  determine"  fraud,  shows    by  uncontradicted  evi- 

—  the     argument     being     that      this  dence    his    bona   fides    and    purchase 

language  took  away  from  the  jury  the  before  due,  he  is  entitled  to  have  a  ver- 

question  whether  or  not  there  was  any  diet  directed  for  the  amount  of  the  note 

consideration    for  iL     But  in  the  next  and  interest.     Adams  County  Bank  v, 

sentence   the    court  said:    "  The   first  Hainline,  67  Mo.  App.  483. 

and  principal    question  for  you  to  de-  5.  Indonemmit  and  Tranifer. — Instruc- 

termine  is.   Was  this  promissory  note  tions  are  rightly  withheld  which  would 

signed  by  P.  in  his  lifetime,  and,  if  so,  refer  to  the  jury  the  interpretation  of 

was  there   any  consideration  for  it?"  an  indorsement  and  leave  them  to  de- 

and  afterwards  the  question  of  consid-  termine  a  case,  special  in  its  circum- 

eration  was  fully  discussed.      It   was  stances,  on  the  jface  of  the  paper  and 
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and  the  damages.*  When  there  is  no  question  to  submit  to 
the  jury,  as  when  there  is  no  conflict  in  the  evidence,  a  verdict 
should  be  directed. •  Where  a  special  verdict  is  requested,  an 
instruction  on  the  general  law  of  the  case  is  of  course  properly 
refused.' 

6.  Verdict.  —  See  article  VERDICT. 

6.  FuLcLings  of  Court  —  Mut  Support  Judgment.  —  In  an  action  on  a 
bill  or  note,  as  in  other  actions,  where  the  trial  is  by  the  court 
without  a  jury,  the  usual  rule  prevails  that  the  allegata  and  pro- 
bata must  correspond  in  order  to  support  a  judgment  for  the 
plaintiff.* 

the    custom    of     bankers   generally,  article  Directing  Verdict,  vol.  6,  p. 

Sweeney  v.  Easier,  i  Wall.  (U.  S.)  i66.  667. 

So,  in  a  suit  against  a  bank  for  negli-  In   Drovers'    Nat.   Bank  v.  Potvin, 

gence,  in  relation  to  demand  or  notice  (Mich.   1898)  74  N.  W.   Rep.  724,  the 

of  nonpayment,  the  court  is  not  bound  only  question   for  determination  was 

to  declare    the  law    as    between    the  whether  the  testimony  offered  by  the 

holder    and    the    drawer    of  the  bill,  plaintiff    showed  its  purchase  of  the 

Washington  Bank  v.  Triplett,   i   Pet.  note  to  be  in  good  faith.     The  testi- 

(U.  S.)  25.  mony   of  bona  fides  was   undisputed. 

An  indorsement  of  a  note  due  to  a  and  it  was  held  to  be  proper  for  the 

firm  was  made  by  one  partner  with  the  court  to  direct  the  verdict, 

consent  of  his   copartner.     This  was  In  Forgey  v,  Cambridge  City  First 

done  by  writing  the  firm  name  across  Nat.  Bank,  66  Ind.  123,  the  action  was 

the   back   of  the   note   with   intent  to  on  a  note,  by  the  payee,  against  the 

assign  the  note  to  himself.     The  court  makers  as  principals.     It  was  held  that 

charged     that    this    was    a    sufficient  an    instruction   to    the    jury   that  the 

assignment  and  indorsement,  and  that  plaintiff  had  failed  to  make  out  a  case 

the  partner  so  acting  became  the  owner  against  certain  of  the  defendants,  and 

and  holder  of  the  note.     This  charge  directing  a  verdict  for  them,   though 

was  held  to  be  correct,  and  not  to  take  erroneous,  yet,  if  the, relation  of  princi- 

from    the    jury    the    question    as    to  pal  and  surety  be  not  shown  by  the 

whether  or  not  the   note  was  in  fact  record,  was  an   error  which   was  not 

assigned  and  delivered.     Low  v.  War-  available    to    a    codefendant    against 

den,  77  Cal.  94.  whom  a  verdict  was  found. 

Where  the  legality  of  the  indorsement  In  Limerick  Nat.  Bank  v.  Adams, 

of  a  check  under  the  facts  is  at  issue,  (Vt.  1898)  40  Atl.  Rep.  166,  it  was  held 

a  charge   that  it  is   admitted  by  the  that  a  motion  to  direct  a  verdict  for 

pleadings  that  the  check  was  *'  duly  plaintiff  is  properly  denied  where  the 

indorsed  "  by  the  payee  is  misleading,  evidence  lends  to  show  that   plaintiff 

And  where  there  is  evidence  that  plain-  (suing  as  assignee)  had  notice  of  facts 

tiff  had    reason   to    suspect  that  the  in   respect  to  the  note  which  should 

check    was    improperly     obtained,    a  have  put  him  upon  inquiry  respecting 

charge  which   limits   the  jury  to  the  its  validity. 

question  of  plaintiff's  actual  knowledge  8.  Stayner  z/.  Joyce,  120  Ind.  99. 

of  fraud  is  improper.     Harrington  v.  4.  See  article  Findings  of  Court, 

Butte,  etc.,  Min.  Co.,  19  Mont.  411.  vol.  8,  p.  943. 

1.  DamagM.  —  In  an  action  on  a  non-  In  Lewis  v.  Myers,  3  Cal.  475,  the 
negotiable  note  it  is  error  to  instruct  declaration  was  upon  a  note,  and  there 
the  jury  that  in  case  of  a  recovery  it  was  but  one  count.  The  court  found 
must  be  for  the  full  amount  claimed,  that  the  note  was  never  given,  but  that 
when  there  is  proof  of  a  much  smaller  the  indebtedness  of  defendant  to  plain- 
consideration.  CIoss  V.  Thiefels,  79  tiff  was  for  merchandise  sold.  The 
Mich.  589.  finding  was  held  to  be  against  the  aver- 

2.  Dirooting  Verdiot.  —  Mosher  v,  ments  and  insufficient  to  support  the 
Farmers',   etc.,   Nat.  Bank,    51    Neb.  judgment. 

55;  Scott  V.  Taul,  115  Ala.  529;  Lett  Consistenej  in  Fiadingi.  —  Since,  un- 
V.  Kunkle,  178  Pa.  St.  273;  Hilbert  r.  der  §  3117,  Cal.  Civ.  Code,  a  person 
Barry,  iii  Mich.  698.     See,  in  general,     may  be  an  indorser  upon  a  promissory 
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Mwt  Coyer  Itraee.  —  The  findings  of  the  court  in  an  action  on  a 
bill  or  note  must,  as  in  other  cases,  be  responsive  to  and  cover  all 
the  material  issues  made  by  the  pleadings,* 

Mutt  Be  Within  the  Imee.  —  The  findings  of  the  court  in  an  action 
on  a  bill  or  note  must  be  within  the  issues  made  by  the 
pleadings.* 

7.  Judgment  —  a.  Form  —  Judgment  in  Airampoit  in  Aotion  of  Debt.  — 
In  an  action  of  debt  on  a  promissory  note,  the  fact  that  a  judg- 
ment is  entered  informally  as  in  assumpsit  is  no  cause  of  reversal 
in  error,  where  the  judgment  is  for  the  proper  amount  declared  on.' 

Absolute  Judgment  in  Favor  of  Surety.  —  Where  an  action  is  brought 
against  the  maker  and  surety  of  a  note,  judgment  should  not  be 

note  and  also  a   guarantor  upon  the  tain   collateral   note,  which  gives  the 

same  note,  a  finding  that  the  allegation  balance  found  due  to  plaintiff  by  com- 

in  the  complaint  that  a  party  was  an  putation,    after    deducting    from    the 

indorser  was  true,  and  a  finding  that  amount  of  the  note  in  suit  the  whole 

the  same  party  was  a  guarantor,  are  not  amount  of  the  collateral  note.     Ward 

contradictory,  and   support  the  judg-  v.  Clay,  82  Cal.  502,  cited  in  Schuttler 

ment.     Loustalot  v.  Calkins,  120  Cal.  v.  King,  13  Mont.  228. 

688.  Awumption  of  SuAoienoy  of  Tindingi. 

A  finding  that  a  note  of  another  per-  —  In  an  action  upon  a  promissory  note 

son  was  surrendered  in  part  considiera-  which  defendant  alleged   was  signed 

tion  of  a  new  note  executed  by  two  on  a  void,  illegal,  and  invalid  consid- 

other  makers,  and  another  finding  that  eration,  the    consideration    being  the 

the  making  of  such  note  was  for  and  on  payee's  promise  not  to  prosecute  her 

behalf  of  and  as  an  accommodation  to  brother  for  crime,   and   to    keep  the 

the    maker  of  the   surrendered  note,  crime  secret,  a  failure  to  find  specifically 

who  was  a  personal  friend,  are  not  in-  upon  the  illegality  of  the  consideration 

consistent;    the    one    finding    merely  is  not  material  if  counsel  on  both  sides 

showing  the  consideration  yielded  up  assume  or  concede  that  findings  to  the 

by  the   payee  on  the  making  of  the  effect  that  neither  plaintiff  nor  his  in- 

note,   and   the  other  finding  showing  dorser  had  notice  of  the  want  of  con- 

the    friendly  relation  which  operated  sideration  or  invalidity  of  the  note  are 

as  an  inducement  for  making  a  note  in  equivalent  to  a  finding  that  the  consid- 

security  for  the  debt  of  another.     Scrib-  eration  was  illegal.     Such  assumption 

ner  v.  Hanke,  116  Cal.  613.  or  concession  of  the  sufficiency  of  the 

1.  See  article   Findings  ok  Court,  findings  as  to  illegality  of  the  considera- 

vol.  8.  p.  944;  Ward  v.  Clay,  82  Cal.  502.  tion  must  have  effect  for  all  purposes 

Finding  on  Inue  of  Payment  of  Prinei-  of  the  appeal.    Graham  v.  Larimer,  83 

pal    and    Intereet.  —  Where     issue     is  Cal.  173,  cited  in  Jordan  v,  Grover,  09 

raised  as  to  whether  or  not  the  prinei-  Cal.  195. 

pal  and  interest  of  a  promissory  note  8.  See  article  Findings  of  Court,  vol. 

in  controversy  had  been  paid,  a  finding  8,  p.  945;  Eames  z^.  Crosier,   loi  Cal. 

that  a  certain  sum  is  due  thereon  is  260. 

equivalent  to  a  finding  that  such  sum  8.  Carroll  v.  Meeks,  3    Port.  (Ala.) 

is  owing  and  unpaid.     Myers  r/.  Mc-  226.     In  this  case  the  court  said:  "The 

Donald,  68  Cal.  162.  next    assignment  questions  the  suffi- 

Finding  Leaylng  Amonnt  Paid  to  Be  ciency  of  the  judgment  because  it  is  in 

Computed.  —  A   finding   that   a  certain  assumpsit.     The  judgment,  though  in- 

b.ilance  is  due  and  owing  from  defend-  formal,  was  for  the  precise  amount  of 

ant  to  plaintiff  upon  the  note  in  suit  the  principal  and   interest  due   upon 

states  merely  a  conclusion  of  law,  and  the  note,    and  bound   the  plaintiff  in 

is  not  a  finding  of  fact  covering  the  error  to  pay  no  more  than  an  accurate 

issue  of  nonpayment.     But  that  is  cer-  judgment  in  debt  would  have  done, 

tain  which  can  be  made  certain,  and  it  As  the  judgment  has  the  same  effect 

is  sufficient  if  the  findings  show  that  no  that  a  proper  one  would  have,  we  could 

part  of  the  note  has  been  paid  except-  not  reverse  it  upon  the  ground  that  it 

ing  the  principal  and  interest  of  a  cer-  is  in  assumpsit." 
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rendered  absolutely  in  favor  of  the  surety  as  against  the  maker  of 
the  note.^ 

Partiei  in  Bepreientatiye  Oapadty.  —  If  it  appear  from  the  face  of 
the  note  and  from  the  allegations  of  the  petition  that  the  makers 
intended  to  bind  themselves  in  a  representative  capacity  as  trus- 
tees, and  the  plaintiff  intended  to  recover  against  them  as  such, 
a  judgment  that  would  render  them  personally  or  individually 
liable  therefor  is  erroneous.* 

b.  Parties  —  (i)  Joint  Defendants  —  Common-law  Bnle. —  At 
common  law,  in  actions  on  notes,  as  in  other  actions  ex  contractu 
where  several  defendants  are  sued  jointly,  the  plaintiff  must  have 
judgment  against  all  of  the  defendants  who  are  before  the  court, 
either  by  service  of  process  or  by  appearance,  or  he  can  have 
judgment  against  none.' 

1.  Dignowity  v.  Staacke,  (Tex.  Civ.  But  this  is  a  mistake.     Whether  it  is  a 
App.   1894)  25  S.   W.   Rep.  824.     And  statute  action  or  not  depends  on  the 
see.  in  general,  article  Principal  and  fact  whether  several  parties  to  the  note 
Surety.  or  bill,  as  makers  and  indorsers,  draw- 
In  an  action  on  a  promissory  note  ers  and  acceptors,  are  sued  together. 

against  two  persons  who  executed  the  In  this  case,   both  of  the  defendants 

note  apparently  as  joint  principals,  but  are  makers,  and  constitute    only  one 

who  were  in  fact  one  a  principal,  and  party    to    the    note.       Whether    sued 

the  other  his  surety,   and    where  the  jointly  or  severally,  the  action  is  at  the 

pleadings  show  this  fact,  and  the  peti-  common  law;  and  neither  plaintiff  nor 

tion  asks  for  a  judgment  against  the  defendant  is  entitled  to  any  privilege 

surety  only  as  a  surety,  and  no  issue  which  he  could  not  have  claimed  if  the 

is   made   upon   the    subject,   and   the  statutes  had  never  been  passed.     We 

surety  does  not  ask  the  court  to  render  are   referred  to  the  Genesee  Bank  v. 

a  judgment  against  himself  only  as  a  Field,  19  Wend.  (N.   Y.)  643,  to  prove 

surety,  and  it  does  not  seem  that  the  that  this  is  a  statute  action.     But  there 

attention  of  the  court  was  ever  called  the    makers    and    the    indorser    of  a 

to  the  fact  that  the  surety  was  only  a  promissory    note    were   sued    jointly, 

surety,  it  was  held  not  error  for  the  while   this    is  an    action  against   the 

court  to  render  judgment  against  the  makers  only.     It  is  enough   that   the 

makers  of  the  note  as  though  they  were  case  is  not  in  point.     But  I  have  more 

both  principals.     Foote  v.  Sprague,  13  than  once  intimated  a  doubt  whether 

Kan.  155.  the  case  was  rightly  decided;  and  on 

2.  Storey  v.  Nichols,  22  Tex.  87.  conferring  further  with   my  brethren. 
Personal  Judgment  on  Seoured  Vote.  —  we   are  all   agreed    that    the   decision 

The  court  cannot  properly  render  a  cannot  be  supported.  When  the  joint 
personal  judgment  against  the  makers  and  several  makers  of  a  promissory 
of  a  promissory  note  which  is  secured  note  are  sued  together,  whether  the  in- 
by  a  valid  deed  of  trust,  before  the  dorsers  are  joined  or  not,  the  plaintiff 
security  has  been  legally  exhausted,  has  made  his  election  to  treat  the  con- 
Powell  V.  Patison,  100  Cal.  236.  tract  of  the  makers  as  joint  only,  and 

8.  See  article  Judgments,  vol.  11,  p.  he  must  abide  by  that  election.     He 

847;    Gould   V,  Sternburg,  69  111.  531;  cannot    sever    the    action    as    to    the 

Lodge  V,  State  Bank,  6  Blackf.  (Ind.)  makers,   and    take   judgment  against 

557;  Bright  v.  Hand,  16  N.  J.  L.  273;  one  of  them  without  the  other.     The 

Miller  z/.   M'Cagg,  4  Hill  (N.  Y.)  35;  statute  does  not  reach  the  case,  because 

McGuire  v.  Johnson,  2  Lans.  (N.  Y.)  it  only  provides  for  a  severance  as  to 

305.  different  parties  to  the  note;  and  all  of 

In  Miller  v.  M'Cagg,  4  Hill  (N.  Y.)  the  makers,  though  their  promise  be 
35,  the  courtsaid:  '*  It  seems  to  be  sup-  joint  and  several,  make  but  one  party 
posed  that  whenever  the  declaration  within  the  meaning  of  the  statute." 
contains  nothing  but  the  money  Judgment  Against  One  Joint  Maker.  — 
counts,  and  a  copy  of  the  note  or  bill  The  fact  that  judgment  has  been  ren- 
ts added,   that  it  is  a  statute  action,  dered  against  one  of  two  joint  makers 
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Szeeption.  —  The  usual  exception  to  this  rule,  however,  also 
applies  in  actions  on  negotiable  instruments.*  Thus,  where,  in 
an  action  on  a  promissory  note  against  the  two  joint  makers 
thereof,  one  of  them  establishes  a  defense  on  the  ground  of 
coverture,  judgment  may  go  against  the  other  defendant. • 

Vnder  Stotute.  —  In  a  greater  number  of  the  states,  however,  the 
rule  of  the  common  law  has  been  changed  by  statute,  so  that,  in 
actions  on  promissory  notes,  as  in  other  actions  ex  contractu^  the 
plaintiff  may  have  judgment  against  one  or  more  of  the  defend- 
ants, if  he  shall  make  out  a  good  cause  of  action  against  them, 
even  though  he  may  fail  as  to  the  others,  and  this,  too,  whether 
the  contract  be  joint  and  several  or  joint  only.' 

(2)  Maker  and  Guarantor,  —  In  an  action  on  a  promissory  note 
against  its  maker  and  the  guarantors  thereon,  the  plaintiff  may 
enter  a  several  judgment  on  the  verdict  against  the  maker  and 
need  not  await  the  trial  of  the  issues  against  the  others.  A  several 
judgment  is  proper  in  such  case,  the  agreements  of  the  maker  and 
guarantor  being  entirely  separate  and  independent.* 

c.  Amount  —  judgment  Exceeding  the  Amonnt  Prayed  For.  —  In  an 
action  on  a  promissory  note,  if  the  relief  granted  is  consistent  with 
the  case  made  by  the  plaintiff,  is  embraced  within  the  issues  pre- 
sented by  the  pleadings,  and  is  shown  by  the  evidence  to  be  due 
the  plaintiff,  the  fact  that  the  judgment  in  amount  exceeds  that 
prayed  for  is  not  reversible  error.* 

Abatement  of  Interest  in  Judgment  on  Hotee  Hot  Dae.  —  Where,  by  the 
terms  of  certain  notes,  the  plaintiff  is  entitled  to  a  judgment  on 
them,  though  all  are  not  due,  the  interest  on  such  of  the  notes  as 
are  not  due  should  be  abated  so  that  on  maturity  of  each  note 
the  judgment  bearing  interest  thereon  shall  not  exceed  the  amount 
that  would  have  been  due  on  the  note,* 

of  a  promissory  note  is  good  cause  for  do  not  think  the  judgment  should  be 

reversal.     Bright  v.  Hand,  16  N.  J.  L.  disturbed  on  the  ground  that  it  is  ex- 

273.  cessive."      See,    in     general,     article 

1.  See  article  Judgments,  vol.  11,  p.  Judgments,  vol.  11,  p.  899  et  scq. 

850.  6.  Barbisch    v,  Oatman,  (Tex.  Civ. 

2.  McGuire  v.  Johnson,  2  Lans.  (N.     App.  1896)  39  S.  W.  Rep.  191.     In  this 
Y.)305.  case  the  court  said:  "  But  the  interest 

8.  Erwin   v.   Scotten,   40    Ind.    389;  on   the   notes   not   due  at    that    time 

Beats  V.  Smith,  91  Mich.  146.     See  also  should  have  been  abated,  so  that  on 

Maynard  v.  Penniman,  10  Mich.  153.  maturity  of  each    note  the  judgment 

4.  Bank  of  Commerce  v.  Smith,  57  thereon,  bearing  interest,  should  not 

Minn.  374.  exceed  the  amount  that   would   have 

6.  Johnson  v.  Rider,  84  Iowa  50.     In  been  due  on  the  note.     Tinsley  v.  Boy- 

this  case  the  court  said:  '*  Some  ques-  kin,  46  Tex.    596;    Gillmour  v.    Ford, 

tion  is  made  as  to  the  amount  of  the  (Tex.   1892)  19  S.  W.   Rep,  442.     The 

judgment,  and  it  is  said  it  is  greater  amount  to  fall  due  on  each   note  at 

than   that  demanded   in  the  petition,  maturity  should  be    ascertained,  and 

The  relief  granted  was  consistent. with  this  amount  discounted  at  the  contract 

the  case  made  by  the  petition,  was  em-  rate  of  interest  to  the  date  of  judgment, 

braced  within  the  issues  presented  by  so  that  the    judgment  on   each   note 

the  pleadings,  and  was  shown  by  the  should,  at  maturitv.  including  interest, 

evidence  to  be  due  the  plaintiff.     We  be  the  same  as  the  note  at  maturity, 
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Inelnsion  of  Interest  and  Dunagee  for  Hon-payment.  —  In  an  action  on  a 
bill  of  exchange  it  is  no  objection  that  interest  and  damages  for 
non-payment  are  included  in  the  same  entry  of  judgment,  with- 
out specifying  the  amount  of  each  separately.* 

Judgment  for  Intereet  and  IHunagee  for  Detention.  —  Where,  in  an  action 
on  a  note,  the  jury  assess  damages  for  the  detention,  judgment 
may  be  taken  by  the  plaintiff  either  for  the  debt  and  damages,  or 
for  the  debt  and  interest,  but  not  for  both.* 

Award  of  Intereet  from  Date  of  Judgment.  —  In  an  action  on  a  note  not 
bearing  interest,  a  judgment  decreeing  interest  from  the  date  of 
such  judgment  does  not  conflict  with  the  terms  of  the  note.' 

Correotion  of  Erroneous  Oaloulation  of  Interest.  —  Where  an  error  has  been 
made  in  calculating  interest  in  a  judgment  on  a  note  on  which 
suit  has  been  brought,  the  court  before  whom  the  suit  was 
brought  may  correct  the  error.* 

d.  Requisites  —  Judgment  Must  Be  Supported  by  the  Pleadings.— 
A  judgment,  in  an  action  on  a  bill  or  note,  must,  in  accordance 
with  the  general  rule  as  to  judgments,*  be  supported  by,  and 
accord  with,  the  pleadings  of  the  party  for  whom  it  is  rendered.* 
A  valid  judgment  cannot  be  rendered  for  a  party  inconsistent  with 
his  own  allegations,  or  on  facts  not  alleged  in  the  pleadings.''^ 

and  no  more.     This  rule  must  be  ob-  cipal,  and  the  judgment  may  direct  the 

served  so  as  not  to  compound  interest,  whole  sum  to  draw  the  same  rate  of 

and  increase  it  above  the  contract  rate,  interest  which  the  principal  drew  by 

A  judgment  may  be  taken  on  undue  the  contract,  although   the  complaint 

notes  as  well  as  those  due,  when  a  does  not  oray  that  the  judgment  draw 

foreclosure  is  sought  on  property  mort-  interest. 

gaged  to  secure  the  notes;  but  the  con-  4.  Smith  v.  Clapp,   15   Pet.   (U.   S.) 

tract  must  not  be  changed,  increasing  125. 

the  obligation."  5.  See  article  Judgments,  vol.   11,  p. 

1.  "If  a  judgment  for  both  interest  888. 
and  damages  could  be  supported  in  the  6.  Stephenson  v,  Bassett,  51  Tex. 
condition  of  the  record,  it  would  be  no  544.  In  this  case  a  suit  was  brought 
objection  that  the  clerk  omitted  to  state  on  two  of  three  promissory  notes  given 
in  the  entry  the  several  amounts  of  for  land;  the  third,  though  not  due, 
each  —  if  the  recovery  did  not  exceed  was  set  out  in  the  petition  for  the  pur- 
the  aggregate  of  both.  The  old  and  pose  of  enabling  the  court  to  appor- 
strict  rule  upon  this  subject  has  long  tion  the  proceeds  of  sale  under  a  fore- 
yielded  to  the  progressive  spirit  of  more  closure  of  the  vendor's  lien,  which  was 
enlarged  and  liberal  views  of  justice."  sought,  and  to  have  retained  a  suffi- 
Dickinson  v.  Branch  Bank,  12  Ala.  54.  cient  amount  for  the  third  note,  *'  when 

8.  Diggs  V,  Bolware,  2  Litt.  (Ky.)  248.  the  same  shall  become  due  and  your 

8.  Bush  V,  Wilson,  23  Tex.   148,  in  petitioner  can  obtain  a  judgment  there- 

which  case  it  was  held  that  a  judg-  on."     Before  trial   the  third  note  be- 

ment  on  a  note  for  interest  at  eight  per  came  due,  and  judgment  was  rendered 

cent,  from  the  rendition  thereof  is  not  for  the  amount  due  in  all  three  of  the 

in  conflict  with  the  terms  of  such  an  notes,   though   the  petition  asked  for 

instrument  admitting  an  indebtedness  judgment  only  on  the  two  notes  first 

without  interest.  sued  on.     It  was  held  to  be  error,  since 

AUowanoe  of  Interest  on  Judffment  at  it  was  a  judgment  on  a  case  not  made 

the  Bate  of  the  Prineipal.  —  In  Corcoran  by  the  pleading. 

V.  Doll,  32  Cal.  83,  it  is  held  that  when  7.  Atwood  v.  Welton,  57  Conn.  514. 

the  judgment  is  not  rendered  by  de-  In  this  case  it  was  held  that,  in  an  ac- 

fault,  but  upon  answer  and  after  trial,  tion  by  the  accommodation  maker  of  a 

the  interest  may  be  added  to  the  prln-  note  against  the  payee,  when  the  only 
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IMvmiiiation  of  Imom.  —  In  an  action  on  a  bill  or  note,  the  usual 
rule  applies  that  a  judgment  without  a  trial  and  determination 
of  all  the  issues  properly  raised  is  erroneous.* 

IdtatiflMtiaii  and  Belfttion  of  PwtiM.  —  All  judgments  against  sureties 
or  indorsers  on  any  bill  of  exchange  or  promissory  note  should 
designate  and  identify  the  relation  of  the  parties  under  the  con- 
tract or  note  on  which  the  judgment  was  rendered.* 

Limitetion  m  to  Defenduts  Hot  Barred.  —  In  some  jurisdictions  it  is 
expressly  provided  by  statute  that,  in  all  suits  on  negotiable 
instruments  where  any  of  the  defendants  are  jointly  liable,  and 
all  of  them  have  not  been  served,  judgment  for  the  plaintiff  must 
be  limited  so  as  not  to  affect  the  separate  property  of  defendants 
not  served. • 

e.  Against  Corporations.  —  In  New  York  it  is  provided  by 
statute  that,  in  an  action  against  a  corporation  to  recover  dam- 
ages for  the  non-payment  of  a  promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment  of  money,  unless  the  defendant 
serves  with  a  copy  of  his  answer  or  demurrer  a  copy  of  an  order 
of  a  judge  directing  that  the  issue  presented  by  the  pleadings  be 

ssues  are  whether  the  plaintiff  paid  the  he  was   an  accommodation   indorser, 

note  at  maturity,  and  whether  he  has  since  the  summary  proceeding  by  mo- 

ever  been  repaid,  and  the  court  finds  tion  is  only  allowed  in  favor  of  accom- 

both  the  issues  for  the  plaintiff,  it  is  modation  indorsers. 

error  to  render  judgment  for  defendant  Statemont  of  Order  of  liability.  —  In  a 

on  the  fact,  not  alleged  in  the  plead-  suit  on  a  bill  of  exchange,  payee  and 

ings,  that  the  relation  of  the  parties  has  indorsers,  being  joined  with  the  drawer 

so  changed  that  it  became  the  duty  of  and   acceptor,  may  set  up  by  way  of 

plaintiff  to  pay  the  note.  cross-complaint  that  they  are  sureties 

Judgment  Must  Corrotpond  with  Ayer-  of  the  latter,  for  the  purpose  of  having 
menti.  —  Where  the  plaintiff  declares  the  question  tried,  and  if  such  be  true, 
specially  upon  a  promissory  note,  and  judgment  should  be  entered  as  to  the 
the  defendant  shows  payment  partly  in  order  in  which  they  and  the  other  de- 
money  by  the  giving  of  another  note,  fendants  are  liable  on  execution, 
the  plaintiff,  relying  wholly  upon  the  Alley  v,  Gavin,  40  Ind.  446;  Lacy  v, 
original  note,  cannot  have  judgment  Lofton,  26  Ind.  324. 
for  the  amount  of  the  other.  Trude  v.  8.  Neal  v.  Pennington,  65  111.  App. 
Meyer,  82  111.  535.  68.     In  this  case  the  court  said:  "  Sec- 

1.  See  article  Judgments,  vol.  11,  p.  tion  5  of  the  act  of  June  4,  1895,  Laws 

865;     Mitchell    V,  Sheldon,   2   Blackf.  of  1B95,  p.  262,  is  as  follows:    *  In  all 

(Ind.)  185.     In  this  case,  which  was  an  suits  on  negotiable  instruments  where 

action  of  assumpsit  on  a  promissory  any  of  the  defendants  are  jointly  lia- 

note,  two  pleas  were  pleaded,  the  first  ble,  and  only  one  or  more,  but  not  all 

of  which  was  non  assumpsit  and  issue,  of  them,  have  been  served  with  sum- 

the  second  was  as  to  part  failure  as  to  mons,  if  tho  plaintiff  recover,   judg- 

consideration.     Therewas  a  replication  ment  shall  be  entered  in  form  against 

as  to  the  second  plea,  demurrer,  and  all  the  defendants  so  jointly  liable,  but 

judgment  for  the  plaintiff.     It  was  held  so  far  only  as  that  it  may  be  enforced 

that  the  plaintiff  could  not  have  final  against  the  joint  property  of  all,  and 

judgment  for  the  amount  of  the  note  the  separate   property  of  the  defend- 

whtle  the  first  issue  remained  undis-  ants  served; '    which  is  relied  on  by 

posed  of.  appellee  as  warranting  the  judgment 

8.  Saffold  V.  Banks,  69  Ga.  289.    See  in   this  case.     If  this  section  can  be 

also  Copass  v.  Wheelock,  i  Lea  (Tenn.)  sustained    as    a    valid    enactment    it 

381,  in  which  it  is  held  that  a  judg-  should  at  least  receive  a  strict  con- 

ment  by   motion   in    favor  of  an   in-  struction.     A    judgment    to    be    war- 

dorser  is  void  if  it  fails  to  show  that  ranted  by  it,  should  be  so  limited  as 
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tried,  the  plaintiff  may  take  judgment  as  in  case  of  default  in 
pleading,  at  the  expiration  of  twenty  days  after  service  of  a  copy 
of  the  complaint,  either  personally  with  the  summons,  or  upon 
the  defendant's  attorney  pursuant  to  his  demand  therefor,  or,  if 
the  service  of  the  summons  was  otherwise  than  personal,  at  the 
expiration  of  twenty  days  after  the  service  is  complete.* 

/.  Satisfaction  on  Payment  of  One  of  Two  Judg- 
ments. —  Where  the  holder  of  a  note  obtains  separate  judgments 
against  the  maker  and  the  guarantor,  and  the  former  pays  such 
judgment,  the  court  may,  upon  motion  of  the  guarantor,  and 
upon  payment  of  costs,  order  an  entry  of  satisfaction  of  the  judg- 
ment against  him.* 

g.  Judgments  by  Default  —  in  o«n«na.  —  An  action  upon  a 
promissory  note  being  one  upon  a  liquidated  demand,  final  judg- 
ment by  default,  on  defendant's  failure  to  answer,  is  proper.  • 

not  to  affect  the  separate  property  of  though  by  its  charter  it  is  authorized 
defendants  not  served.  The  judgment  to  sue  and  be  sued,  to  complain  and 
here  is  not  so  limited,  but  is  in  the  defend.  Such  a  provision  in  the  char- 
form  applicable  to  cases  in  which  all  ter  of  a  municipal  corporation  confers 
the  defendants  are  served,  and  awards  no  special  right  not  given  to  corpora- 
execution  generally  and  simply.      In  tions  generally. 

our  opinion,  therefore,  it  is  not  within  -      Apj^les  to  Aetion  on  Frotattod  Hotao  by 

the  letter  or  spirit  of  the  statute,  and  Indoner.  —  In     Ford    v.     Btnghamton 

must  be  reversed  under  the  general  Hydraulic  Power  Co.,  54  Hun  (N.  Y.) 

rule  declared  in  Claflin  v,  Dunne,  129  451,  it  is  held  that  the  provision  applies 

111.  241,  and  cases  cited  on  p.  248.'*  to  actions  upon  protested  notes  of  a 

1.  N,   Y.   Code   Civ.    Pro.,   g    1778;  corporation,  brought    by  an   indorser 

Ford  V,  Binghamton  Hydraulic  Power  who  has  been   compelled  to  take  up 

Co.,  54  Hun  (N.  Y)  451;    Hutson  v,  such  notes. 

Morrisania  Steamboat  Co.,  64  How.  Aotlon  to  Charge   Coiporation  u  In- 

Pr.  (N.  Y.  C.  PI.)  268;  Moran  v.  Long  doner.  —  In  Shorer  v.  Times  Printing, 

Island  City,  loi  N.  Y.  439;   Shorer  v.  etc.,  Co.,  119  N.  Y.  483,  it  is  held  that 

Times  Printing,  etc.,  Co.,  119  N.  Y.  the  section  in  question  does  not  apply 

483;  Bradley  v,  Albemarle  Fertilizing  to    an    action   where  it  is  sought   to 

Co.,  2  Civ.  Pro.   Rep.  (N.  Y.  Marine  charge  a  corporation  as  indorser  of  a 

Ct.)  50;    Schlegel  t/.   American   Beer,  promissory  note, 

etc..  Bottling  Co.,  64  How.  Pr.  (N.  Y.  Bervioe  of  Order  Heoessarj.  —  Theserv- 

Marine  Ct.)  196;    Beaumond  v.  Diecks  ice  of  a  copy  of  the  order  prescribed  by 

Pharmaceutical    Extract    Co.,    5    Civ.  the  statute  is  not  restricted  to  cases 

Pro.   Rep.  (N.  Y.  City  Ct.)  274;  New  where  the  defendant  corporation  has 

York  L.  Ins.  Co.  v.  Universal  L.  Ins.  asked  for  and  obtained  an  extension  of 

Co.,  88  N.  Y.  424;  Tyler  v.  i£tna  F.  Ins.  time  to  answer  or  demur,  but  is  neces- 

Co.,  2  Wend.  (N.  Y.)  280.  sary  in  all  cases.     Hutson  v.  Morris- 

Fmision  to  Be  Strictly  Construed.  —  In  ania  Steamboat  Co.,  64  How.  Pr.  (N. 

Shorer  v.  Times  Printing,  etc.,  Co.,  119  Y.  C.  PI.)  268. 

N.  Y.  483,  it  was  held  that  the  pro-  Waiyer  of  Benefit  of  FroTislon.  —  In 

vision   under    consideration    is  to  be  Bradley  v,  Albemarle  Fertilizing  Co., 

strictly  construed,  and  is  to  be  confined  2  Civ.  Pro.  Rep.  (N.  Y.  Marine  Ct.)  50, 

to  actions  upon  instruments  which  ad-  it  is  held  that  where  the  plaintiff,  in  an 

mit  on  their  face  an  existing  debt,  pay-  action  against  a  corporation,  united  in 

able  absolutely.     See  also  Bradley  v.  the  same  complaint  a  cause  of  action 

Albemarle  Fertilizing  Co.,  2  Civ.  Pro.  upon  a  promissory  note  and  another 

Rep.  (N.  Y.  Marine  Ct.)  50.  for    goods    sold     and    delivered,     he 

Apices  to  Mnnioipal  Corporationi.  —  In  thereby    waived    the    benefit   of    this 

Moran  r.  Long  Island  City,  loi  N.  Y.  section  of  the  code. 

439,  it  was  held  that  this  statute  ap-  2.  Frankel  v.  Stem,  50  III.  App.  54. 

plies   to  a  municipal  corporation,  al-  8.  Lounge  way  v.  Hale,  73  Tex.  495. 
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Fromatur*  Bondition  of  Defitnlt  Jndgmeat.  —  In  actions  on  bills  or  notes, 
as  in  other  actions,  a  judgment  rendered  by  default  before  the 
time  authorized  by  law,  is  irregular.* 

FlAiAtiff '•  PlMdingi  Mut  Be  8afliel«nt  to  Snitain  the  Judgment.  —  In  an 
action  on  a  promissory  note  the  usual  rule  prevails  that,  while  a 
default,  regularly  taken,  admits  the  cause  of  action,  yet  the 
declaration  or  complaint  must  contain  such  a  statement  of  facts 
as  will,  when  admitted,  authorize  a  judgment  against  the 
defendant.  • 

Defitnlt  Judgment  Agelnft  Pwt  Before  FinAl  Diipoeition  u  to  Othen.  —  The 
rule  that,  in  a  joint  action  ex  contractu^  a  final  judgment  by 
default  cannot  be  entered  against  the  defaulting  defendants  while 
the  cause  is  undisposed  of  as  to  the  codefendants  answering,' 
applies  to  actions  on  promissory  notes.* 

Seperato  Judgment  Where  Liability  Sereral.  —  In  actions  on  bills  or 
notes,  the  usual  rule  applies  that,  where  the  liability  of  a  portion 
of  the  codefendants,  who  are  in  default,  is  several,  the  plaintiff 
may  take  a  separate  judgment  by  default  against  them,  and  have 
a  severance  of  the  action  to  proceed  against  the  defendant  who 
makes  answer.* 

Amount  of  Judgment  on  Withdrawal  of  Plea.  —  In  an  action  on  a  promis- 
sory note,  if  the  defendant  withdraws  his  plea  after  appearing, 
judgment  may  be  rendered  for  the  amount   of  the  note  with 

In  Hamilton  v.  Black,  Dall.  (Tex.)  234,  it  is  held  that  a  complaint  upon  a 
586.  it  is  held  that  although  the  usual  promissory  note  which  omits  to  state 
judgment  in  overruling  dilatory  pleas  that  the  note  was  then  due,  is  insuffi- 
13  respondeat  ouster^  yet  where  the  de-  cient  to  sustain  a  default  judgment, 
fendant  after  service  of  citation  and  So,  a  declaration  which  does  not 
petition  appeared  at  the  first  term  and  allege  the  delivery  of  a  note  in  a  suit 
filed  his  answer,  and  then  procured  a  on  a  promissory  note,  will  not  author- 
continuance,  and  the  cause  remained  ize  a  judgment  by  default.  Lounge- 
on  the  docket  for  two  years  when  It  way  v.  Hale,  73  Tex.  495. 
was  called  for  trial,  and  the  judge  cor*  8.  See  article  Defaults,  vol.  6,  p.  20. 
rectly  decided  that  the  answer  which  4.  In  an  action  on  a  promissory 
was  in  the  nature  of  a  demurrer  was  note,  where  one  defendant  answers 
bad,  it  was  held  that  the  defendant  setting  up  a  defense  to  the  action,  and 
was  in  default,  and  that  the  judge  had  the  other  permits  a  default,  judgment 
the  power  and  the  right,  it  being  a  suit  cannot  be  rendered  against  the  latter 
on  a  note,  to  render  final  judgment  for  before  the  answer  of  the  former  is 
the  plaintiff  by  default,  especially  disposed  of.  Campbell  t*.  McHarg,  9 
where  it  did  not  appear  from  the  Iowa  355.  See  also  Chapman  v,  Ar- 
record  that  the  defendant  asked  leave  rington,  3  Stew.  (Ala.)  480. 
to  plead  over  or  that  such  leave  was  0.  See  article  Defaults,  vol.  6,  p. 
refused.  23. 

1.  See  article  Defaults,  vol.  6,   p.  In  Citizens'  Nat.  Bank  v,  Weston,  81 

94.    And  see  Hart  v.  Walker,  31  Mo.  Hun  (N.  Y.)  84,  it  is  held  that  where 

36;  Ryburn  v.  Nail,  4  Tex.  305.  the  indorsers  of  a  note  are  in  default 

8.  Smith  9.  Carley,   8  Ind.  451,  in  in  an  action  brought  upon  the  same 

which  case  it  was  held  that  in  assump-  against    the     makers    and    indorsers 

sit  on  a  promissory  note,  if  the  decla-  thereof,  the  liability  of  the  indorsers 

ration  does  not  allege  that  the  defend-  being  several   as  distinguished    from 

ant  is  the  maker  of  the  note,  and  that  that  of  the  makers,  the  plaintiff  in  such 

the  note  is  unpaid,  a  judgment  upon  action  is  entitled  to  a  judgment  against 

default  cannot  be  sustained.  the  indorsers  and  severance  of  the  ac- 

In  Williams  v,  Knighton,  i  Oregon  tion  to  entitle  him  to  proceed  against 
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interest   thereon,   without   regard  to   the  amount   of  damages 
claimed  in  the  declaration.* 

A.  Judgment  as  an  Entirety.  —  In  accordance  with  the 
usual  rule,  that,  upon  appeal,  a  judgment  at  law  is  an  entirety, 
and  must  be  reversed  as  to  all  or  none,'  a  judgment  rendered 
jointly  against  the  maker  and  indorser  of  a  promissory  note  in  a 
suit  in  which  the  maker  was  not  served  with  process,  is  erroneous 
as  against  the  indorser,  and  will  be  reversed  upon  writ  of  error  or 
appeal.' 

certain  of  the  makers,  the  answering  2.  See  article  Judgments,  vol.  ii,  p. 
defendants.  859. 
1.  Kennedy  v.  Young,  25  Ala.  563.  8.  Covenant  Mut.  L.  Ins.  Co.  v. 
Where  Complaint  Prays  Judgment  for  Clover,  36  Mo.  393.  In  this  case  the 
8am  Certain.  —  In  Lamping  v.  Hyatt,  court  said:  '*  It  is  insisted  that  the 
27  Cal.  99,  it  is  held  that  if  the  com-  judgment  is  good  against  Clover,  and 
plaint  on  a  promissory  note  prays  for  that  he  cannot  take  advantage  of  the 
judgment  on  a  sum  certain,  which  sum  defect  as  to  his  codefendant,  because 
is  the  principal  and  interest  due  when  it  does  not  affect  him.  But  this  is  a 
the  complaint  is  filed,  judgment  by  de-  judgment  at  law  —  an  entirety;  it  is 
fault  should  not  include  the  interest  good  as  to  all,  or  bad  as  to  all;  and  an 
accruing  after  the  complaint  is  filed.  entire  judgment  against  several  de- 
Computation  of  Amount  on  Withdrawal  fendants  will  be  reversed  as  to  all,  if 
of  Answer.  —  In  a  suit  on  a  promissory  it  be  erroneous  as  to  one.  Coux  v. 
note,  described  in  the  complaint,  the  Lowther,  i  Ld.  Ray.  601;  Rush  v. 
clerk,  on  withdrawal  of  the  answer,  Rush,  19  Mo.  441;  Smiths  Rollins,  35 
may  compute  the  amount  due.  Graves  Mo.  408;  Pomeroy  v,  Betts,  31  Mo. 
r.  Cameron,  77  Tex.  273.  419." 
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NEWLY  DISCOVERED  EVIDENCE. 

See  articles  BILLS   OF  REVIEW,  vol.  3,  p.  580;    CONTIN- 
UANCE, vol.  4,  p.  863;  NEW  TRIAL, 


NEW  MATTER. 

See  article  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  830; 
ANSWERS  IN  EQUITY  PLEADING,  vol.  i,  p.  920; 
DEPARTURE,  vol.  6,  p.  465;  REPLICATION;  REPLY. 
And  consult  the  various  titles  in  this  work  concerning  particu- 
lar actions  or  subject  matters. 


NEWSPAPERS. 

See  generally  article  PUBLICATION,  and  references  there  given. 
As  to  reading  newspapers  to  the  jury,  see  article  ARGUMENTS  OF 
COUNSEL,  vol.  2,  p.  741. 


NEW  TRIAL. 

By  W.  T.  Nelson. 

I  DiTnriTiov,  71s. 
H  Kbthodb  of  OBTAnmre  a  Kbw  Trial,  71& 

1.  Generally,  716. 

2.  By  Appeal,  716. 

3.  By  Writ  of  Error,  716. 

4.  By  Motion  for  Venire  de  Novo,  716. 

5.  By  Motion  or  Petition  for  New  Trial,  717, 

6.  New  Trials  at  Common  Law,  717. 

m.  Obouitdb  fob  New  Tbial,  718. 

1.  At  Common  Law,  718. 

2.  Statutory  Grounds,  718. 

3.  Irregularity  in  the  Proceedings,  7 10. 

a.  Statement  and  Explanation  0/ Irregularities,  715, 
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b.  Irregularity  of  th€  Court ,  719. 

c.  Orders  of  Court  Constituting  Abuse  of  DiscreHan^  72a 

d.  Irregularity  of  the  yury^  721. 

e.  Irregularity  of  Prevailing  Party ^  721. 
4*  Misconduct^  721. 

a.  Statement  and  Definition  of  Ground^  721. 

b.  Misconduct  of  yury^  721. 

c.  Misconduct  of  Prevailing  Party y  721. 

d.  Misconduct  of  Counsel^  722. 

e.  Misconduct  of  Court  Officials^  722. 
5.  Accident  or  Surprise^  722. 

a.  Definitions y  722. 

b.  General  Principles y  723. 

(i^  Essential  FcutSy  723. 

(2)  Accident  or  Mistake  Discovered  After  Term^ 

723- 

c.  Failure  to  Exercise  Ordinary  Prudence  and  Diligence^ 

724. 
(i)  Generally^  724. 

(2)  Lack  of  Notice  of  Time  and  Place  of  Trial, 
726. 
Absetue  of  Party y  729. 
Absence  of  Counsel,  731. 
Negligence  and  Incompetence  of  Counsel,  732. 

d.  Surprise  in  Evidence,  733. 
(i)  False  but  Relevant  Testimony,  733. 

2\  Exclusion  of  Evidence,  73c. 

3I  Mistake  in  Omitting  Testimony,  736. 

^4^  Accident  Destroying  Evidence,  736. 

^5)  Accident  Preventing  Bill  of  Exceptions^  736. 

e.  Surprise  by  Amendment  of  Pleading,  737. 
/.  Surprise  Occasioned  by  Witness,  737. 

Generally,  737, 

Impeachment  of  Witness,  738. 
Perjury  of  Witness,  739. 
Mistake  of  Witness,  739. 
Intoxication  or  Insanity  of  Witness,  740. 
Absence  of  Witnesses,  740. 
g.  Surprise  Occasioned  by  Prevailing  Party,  742. 
h.  Surprise  Due  to  Mistakes,  743. 

(i^  Mistake  of  Law  and  Fcut,  743. 
2S  Mistakes  of  Attorneys,  743. 
\z)  Surprise  by  Rulings  of  Court,  744. 


% 


(4)  Mistake  of  Fact,  745. 

~id\ 


I.  Probability  that  New  Trial  Will  Change  Result,  746, 
J,  Prompt  Complaint  of  Surprise,  748. 
k.  Failure  to  Avert  Consequences  of  Surprise,  748. 
(i^  General  Rule,  748. 

(21  jffj/  Introducing  Available  Testinumy,  749. 
31  Failure  to  Apply  for  Continuance,  749. 
^4^  Failure  to  Apply  for  Nonsuit,  750. 
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/.  Evidence  of  Surprise^  752. 

(i^  Affidavits  in  Support  of  Motion^  752. 

(2)  Counter-affidavits^  754. 

6.  Excessive  or  Inadequate  Damages^  755. 

a.  General  Principles^  755. 

b.  Error  in  Assessment  of  Amount  of  Recovery^  756. 

c.  Rule  Where  There  Is  No  Legal  Measure  of  Dam- 

d.  Amount  Determined  by  Fixed  RulCy  761. 

e.  Excess  of  Amount  Claimed^  761. 

f.  Excess  of  Amount  Permitted  by  Instructions y  762. 

g.  Excess  of  Amount  Proved^  162. 
h.  Remittitur^  763. 

i.  Inadequate  L>amageSy  763. 

(i.)  Rule  Where  There  Is  a  Legal  Measure  of 
Damages^  763. 

'2)   Verdict  for  Less  than  Sum  Admitted^  763. 

3)  Damages  Not  Equal  to  Amount  Proved^  763. 

^4)  Disregard  of  Instructions  to  Award  Substan- 
tial Damages  ^  764. 

(5)  Miscalculation  of  Damages y  764. 

(6)  Rule  Where  There  Is  No  Legal  Measure  of 
Damages^  764. 

^7^  Inadequate  Damages  for  Torts ^  764. 
(8)  Smallness  of  Damages  for  Injuries  to  Person 
or  Reputation^  767. 
Verdict  Not  Sustained  by  the  Evidence  or  Contrary  to  the 
Evidence y  768. 

a.  Definitions^  768. 

b.  Discretion  as  to  Sufficiency  and  Weight  of  Evidence^ 
768. 

c.  Duties  and  Functions  of  Trial  Court  as  to  Weight  of 
Evidence y  769. 

d.  Province  of  Court  and  yury^  772. 

e.  Effect  of  Concurrent  Verdicts^  773. 
/  Probability  that  New  Trial  Will  Change  Result,  773. 
g.  General  Principles  Governing  Review  of  Evidence, 

773- 
i^  Construction  of  Evidence,  771. 

'2 1  Number  and  Credibility  of  Witnesses^  774. 

(3)  Verdict  Clearly  Against  the  Weight  of  Evi* 

dence,  776. 

(4)  Verdict  Resulting  from  Mistake  or  Improper 

Motives,  777. 

(5)  Conflicting  Evidence,  780. 
8.    Verdict  Contrary  to  Law,  782. 

a.  Definition  of  Term  **  Contrary  to  Law,**  782. 

b.  Insufficiency  of  E^ndence,  782. 

c.  Where  a  Nonsuit  Could  Have  Been  Granted,  785. 

d.  Motion  for  Nonsuit  —  When  a  Condition  Precedent, 

785- 
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e.  Verdict  Contrary  to  Instructions^  786. 
y.   Objections  to  Form  of  Verdict^  788. 
g.    Verdict  Irregularly  Found — Compromise  and  Quo- 

tient  Verdicts,  788. 
9.  Decision  Not  Sustained  by  the  Evidence  or  Contrary  to  the 
Evidence y  788. 

10.  Decision  Contrary  to  Law,  789. 

11.  Newly  Discovered  Evidence,  790. 

a.  General  Principles,  790. 

b.  Probability  that  New  Evidence  Will  Change  Result, 
792. 

c.  Must  Have  Been  Discovered  Since  Trial,  796. 

d.  Due  Diligence  Must  Have  Been  Used  Before  Trial, 
798. 

Generally,  798. 

Discovery  of  Evidence  on  Record,  800. 
Failure  to  Introduce  Other  or  Secondary  Evi- 
dence, 802.' 

(4)  Lcuk  of  Diligence  to  Obtain  the  New  Witness, 
803. 

(5)  Failure  to  Examine  Witness,  803. 

e.  New  Exndence  Must  Be  Material,  806. 

f.  Merely  Impeaching  Evidence  Insufficient,  807. 

g.  Merely  CumulcUive  Evidence  Insufficient,  811. 
(i^  General  Rule,  811. 

2)  Definition  of  Cumulative  Evidence,  812 
'3)  Limitations  of  the  Rule,  819. 
h.  Shewing  Newly  Discovered  Evidence,  822. 
i^  Evidence  in  Support  of  Motion^  822. 
'2 )  Case  or  Bill  of  Exceptions,  823. 
J3)  Affidavit  of  Applicant,  823. 

12.  Errors  of  Law  Occurring  at  the  Trial,  827. 

a.  What  Errors  May  Be  Included,  827. 

b.  Errors  in  Pleadings,  828. 

c.  Decisions  on  Motions  Pertaining  to  Conduct  of  Trial, 

830. 

d.  Errors  in  Instructions,  832. 

e.  Errors  in  Evidence,  833. 

/.  Harmless  Errors  of  Law,  834. 

g.  Overruled  Cases — Change  of  Rulings,  835. 

IT.  Ksw  Tbial  a8  of  Right,  837. 
y.  New  Tbial  ih  Fedebal  Coubtb^  837. 
VI  Kew  Tbial  ih  Cbdcihal  Caseb^  837. 

1.  At  Common  Law,  837. 

2.  Modern  Law,  838. 

3.  On  Application  of  the  State,  838. 

4.  Effect  on  Rights  of  Accused,  838. 

5.  Grounds  for  New  Trial,  838. 

a.  In  General,  838. 

b.  Irregularity  in  Procedure,  839. 
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C.  Misconduct  of  yury  or  Prevailing  Pariy^  839. 

d.  Accident  or  Surprise^  8jo. 

e.  Verdict  Contrary  to  Evtaence  or  Law^  840. 
/.  Newly  Discovered  Evidence^  842. 

g.  Errors  of  Lcnv  Occurring  at  the  Trials  842. 
h.  Principles  Governing  Decision^  845. 

▼n  Afpuoatiov  by  Motiov  fob  Kew  Tbial,  845. 

I.  Purposes  and  Objects  of  Motion^  845. 

a.  Generally^  845. 

b.  To  Obtain  Review  by  Trial  Court,  846. 

c.  To  Obtain  Review  by  Appellate  Courts  846. 
i^  Necessity  of  Motion  and  Ruling  Thereon^  846. 
21  Review  of  Evidence ^  847. 
^3^  Errors  of  Law  Occurring  at  the  Trials  851. 

a.  In  What  Proceedings,  853. 

3.  To  What  Court  Motion  Must  Be  Made,  853. 

4.  To  What  yudge  Motion  Must  Be  Made,  856. 

5.  Time  When  Motion  Must  Be  Made,  857. 

a.  Rule  at  Common  Law,  857. 

b.  Time  Fixed  by  Statute,  858. 

c.  Motion  During  Term,  860. 

d.  When  Unavoidably  Prevented —  Extraordinary  Cc^es, 
861. 

e.  Premature  Motion,  862. 
/.  Motion  After  judgment  Is  Entered,  863. 
g.  Pending  Appeal,  864. 
h.  After  Affirmance  of  yudgment,  865. 
I.  Computation  of  the  Time,  865. 
/.  Extension  of  Time,  868. 
k.   Waiver  of  Objection  to  Time  of  Making  Motion,  870. 

6.  Parties  to  Motion,  870. 

7.  yoint  and  Separate  Motions,  Z*i\. 

8.  Notice  of  Intention  to  Move  for  a  New  Tried,  874. 

a.  Nature  and  Object  of,  874. 

b.  Form  and  Contents,  874. 

c.  Assignment  of  Errors,  875. 

d.  Service  and  Filing  of  Notice,  877. 

e.  Time  of  Serving  and  Filing,  877. 

f.  Extension  of  Time  for  Notice,  879. 

g.  Waiver  of  Notice  of  Intention,  880. 
h.  Amendment  of  Notice,  880. 

9.  Form  of  Motion,  880. 

a.  Oral  or  Written,  880. 

b.  Title  of  Motion,  %%\. 

c.  Incorporation  of  Evidence,  88i. 

d.  Assignment  of  Errors,  882. 
In  General,  882. 
Irregularity  in  the  Proceedings,  885. 

[3)  Misconduct  of  yury  or  Prevailing  Party,  885. 

4)  Accident  or  Surprise,  886. 

5)  Excessive  or  Inadequate  Damages,  886. 
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Error  in  the  Assessment^  887. 

Verdict  Not  Sustained  by  the  Evidence  or  Con* 

trary  to  the  Evidence^  888. 
Verdict  or  Decision  Contrary  to  Law^  888. 
Errors  of  Law  Occurring  at  the  Trials  889. 


(a)  Generally^  880. 


Error  in  Admission  or  Exclusion  of 
EvidencCy  890. 
(c)  Error  in  Instructions^  892. 

10.  Amendments^  894. 

11.  Second  Motion  Including  New  Grounds^  895. 

ym  MoTiov  FOB  Kins  TO  Show  Cause,  895. 

JJL  HOTICE  07  MOTIOV,  895. 

X.  CoHTpnrAVCE  ob  Pobtpoiteieevt,  897. 

XI  SUBPEHSIOH  07  JtmOKXHT,  899. 

ZU  Waitsb  OB  Abavdohkevt  of  Motiov,  899. 

1.  By  Agreement^  809. 

2.  By  Neglect  to  Ftle  Motion  in  Time^  899. 

3.  By  Moving  for  Arrest  of  yudgmenty  899. 

4.  By  Proceeding  Inconsistent  with  Motion^  90a 

XTTT.  HsABnroo7  JIotioh,  901. 

1.  Time  of  Hearing  and  Decision^  001. 

2.  Abandonment  —  Failure  to  Obtain  Euling  in  2Yme,  90a. 

3.  Hearing  in  Vcuation  or  at  Chambers^  903. 

4.  Presence  of  Parties  at  Hearings  903. 

ZIV.  BYIBEHCE  IH  SlTPPOBT  07  MOTIOV,  903. 

1.  What  Evidence  Required^  ^^, 

2.  Oral  Testimony^  903. 

3.  Affidavits^  904. 

a.  Generally^  904. 

b.  Affidavits  of  yurors^  905. 

4.  Time  of  Filing  Affidavits^  911. 

5.  Counter  Affidavits ^  912. 

6.  Affidavits  in  Rebuttal^  913. 

7.  Minutes  of  the  Courts  914. 

8.  Bill  of  Exceptions^  ^16. 

9.  Certified  Cases ^  917. 

10.  Brief  of  Evidence y  917. 

11.  Statement  of  Case ^  ^\%, 

a.  Nature  and  Object  of  Statement^  918. 

b.  Contents  of  Statement^  919. 
'\\  In  General y  919. 

'2S  Specification  of  Insufficiency  of  Evidence^  919. 
J)  Specification  of  Errors  of  Lctw^  921. 
^4)  Abstract  of  the  Evidence^  923. 

c.  Procedure  to  Obtain  Settlement  of  Statement^  934. 

d.  Service  on  Adverse  Party^  924. 

e.  When  Settled  Without  Nonce,  924. 

f.  Amendments  by  Adverse  Party y  925. 
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Adoption  of  Amendments^  935. 

Notice  of  Time  of  Settlement^  925. 
f.  Failure  to  Settle  in  Time,  926. 
/  Extension  of  Time  to  Prepare  and  Serve,  927. 
*.  Settlement  and  Correction  by  yudge,  928. 
/.  Amendment  After  Settlement,  929. 

Z¥.  DMinov  OF  MoTiov — Givxxai  PBnrciPLis  OoYiBvnre, 

930. 

1.  Discretion  of  Trial  Court,  930. 

2.  Court  Mc^  Grant  on  Its  Own  Motion,  932. 

3.  Refusal  Where  Both  Parties  Consent,  933. 

4.  Technical  and  Harmless  Errors,  933. 
Probahility  that  New  Trial  Will  Change  the  Result,  934* 
Small  Anumnt  Involved,  934. 

7.  New  Trial  to  Recover  Nominal  Damages,  934 

XVI  Qbbbs  OBAVTnre  ob  BxTvsnre  Hsw  Tbial,  935. 

I.  Statement  of  Grounds  in  the  Order,  935 
a.   Effect  of  Order  and  Its  Conditions,  935. 
3.  New  Trial  as  to  Part  of  the  Issues,  936. 
4,.  New  Trial  as  to  Some  Parties,  938. 

5.  Conditions  of  Order  Granting  New  Trial,  939. 

XVn  Costs  ov  OBABinre  Hbw  Tbial,  941. 

1.  Discretion  of  Court,  941. 

2.  Where  Adverse  Party  Without  Fault,  942. 

3.  Where  Applicant  Not  in  Fault,  944. 

4.  Insufficient  Evidence,  944. 

5.  Whether  Payment  Is  a  Condition  Precedent,  946. 

XVIIL  Bbbbwal  ov  Motioh,  947. 
XDL  YAOATnre  Obdbb — BBHBABnre,  948. 
ZZ.  PBOOBBDnres  bt  Pbtitioh  fob  Hbw  Tbial  Attbb  Tbbm, 
949- 

1.  Nature  of  Proceeding,  949. 

2.  Necessary  Allegations,  950. 

3.  What  Grounds  May  Be  Alleged,  952. 

4.  Time  of  Filing  Petition,  953. 

5.  Summons  —  Process,  953. 

6.  Demurrer,  954. 

7.  Answer,  954. 

8.  Trial,  954. 

ZZI  Bbyibw  07  Obdbb  OBABTnre  ob  DBmBo  Vbw  Tbial,  955. 

1.  At  Common  Law,  955. 

2.  Under  Statute^  956. 

a.  Appeal  from  Order  Granting  or  Denying,  956. 

b.  Review  on  Appeal  from  Final  judgment,  959. 

c.  Distinction  Between  Order  Granting  and  Order  Deny- 

ing, 960. 

d.  Review  upon  Facts  or  Questions  of  Law,  962. 

3.  Waiver  of  Right  to  Appeal,  963. 

a.  Exceptions  and  Objections,  963. 
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b.  Taking  P<^rt  in  New  Trial^  963. 

4«  Appeal  from  Order  and  Appeal  from  Judgment^  964. 

5.  Record  on  Appeal^  966. 

,  a.  Sufficiency  of  Record^  966. 
h.  Motion  and  Statement  of  Grounds^  966. 

c.  Notice  of  'Motion^  967. 

d.  Evidence  Introduced  on  Hearing  of  Motion^  968. 

e.  Affidavits^  968. 

/.  Evidence  on  the  Trial  and  Instructions ^  a^g, 
g.  Bill  of  Exceptions  or  Statement  of  the  Case^  971. 
h.  Order  or  Decision  on  the  Motion^  971. 
I.  Exceptions  to  the  Order^  972. 

6.  Review^  973. 

tf.  Review  of  Errors  Assigned  Only^  973. 

b.  Objections  Not  Presented  to  Lower  Courts  974. 

c.  Grounds  and  Reasons  of  Lower  Courts  975. 

7.  Presumptions^  976. 

a.  That  Decision  Is  Correct^  976. 

b.  As  to  Reasons  for  Granting  New  Trials  977. 

c.  As  to  Reasons  for  Refusing  New  Trials  977. 

8.  Discretion  of  Lower  Courts  978. 

a.  In  General^  978. 

b.  As  to  Various  Grounds^  978. 

c.  Order  Granting  New  Trials  979. 

d.  Order  Refusing  New  Trials  982. 

9.  Weight  and  Sufficiency  of  Evidence^  98;^. 

a.  Preponderance  of  Conflicting  Evidence^  983. 

b.  Sufficiency  of  Evidence^  987. 

c.  Approval  of  Verdict  by  Trial  Courts  989. 

10.  Findings  as  to  Grounds  for  New  Trial,  990. 

11.  Harmless  Error,  99a 

XXTT.  Thb  Vbw  Tbial,  991. 

1.  Procedure  and  Burden  of  Proof,  991. 

2.  Parties  and  Pleadings,  991. 

3.  Whether  Trial  by  Same  Judge  and  Jury,  991. 

4.  Effect  of  Proceedings  at  Former  Trial,  992. 

5.  New  Trial  in  Criminal  Cases,  092. 

6.  New  Trial  on  Mandate  from  Appellate  Court,  992. 

XXTTT.  SuBflsauEHT  Hsw  Tbialb,  992. 

1.  Number  of  New  Trials,  992. 

a.  Generally,  992. 

b.  For  Errors  of  Law,  993. 

c.  For  Insufficiency  of  the  Evidence — Concurrent  Ver^ 

diets,  993. 

2.  Number  Restricted  by  Statute,  994, 

3.  Number  After  Reversal,  995. 

CROSS-REFERENCES. 

See  in  general  the  articles  APPEALS,  vol.  2,  p.  i;    TRIALS; 
VERDICT;  and  consult  the  General  Index  to  this  work. 
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As  to  New  Trial  for  Abuse  of  Argument,  see  article  ARGUMENTS 

OF  COUNSEL,  vol.  2,  p.  698. 
Misconduct  of  Jurors,  see  article  JURY,  vol.  12,  p.  223. 
BUls  in  Equity  for  New  Trial,  see  article  JUDGMENTS, 

vol.  II,  p.  1 170  et  seq. 
New  Trial  Where  Special  Issues  Have  Been  Submitted  to  Jury, 

see  article  755^7^5  TO  THE  JURY,  vol.  11,  p.  712. 
Mandamus  to    Compel   Granting  of  New  Trial,   see   article 

MANDAMUS,  vol.  13,  p.  559. 
New  Trial  upon    Reversal  and  Remand  by  Appellate   Court, 

see     article      MANDATE     AND     PROCEEDINGS 

THEREON,  vol.  13,  p.  853  et  seq. 
New  Trial  in  Particular  Actions  and  Proceedings,    see   the 

special  titles  in  this  work,  and  consult  the  General  Index. 

I  DSFIVITIOH.  —  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  by  the  same  court.  It  is  generally  a  retrial  of  the  issues  by 
another  jury,  but  they  may  be  tried  again  by  the  court  or  referee 
as  on  a  first  trial.  The  issues  in  the  cause  must  be  the  same,  but 
new  or  additional  evidence  may  be  introduced.^  A  motion  to 
set  aside  a  default  *  or  to  reopen  a  case  before  decision  ■  or  for 
the  rehearing  of  a  question  of  fact  arising  upon  a  motion  ^  is  not 
a  motion  for  a  new  trial ;  and  a  rehearing  or  trial  in  such  proceed- 
ings is  not  a  new  trial,  because  it  is  not  a  retrial  of  an  issue  of 
fact  arising  on  the  pleadings. 

Code  Definition!.  —  The  codes  of  civil  procedure  define  a  new  trial 
substantially  as  follows  :  "  A  new  trial  is  a  re-examination  of  an 
issue  of  fact,  in  the  same  court,  after  a  trial  and  decision  by  a 
jury  or  court,  or  by  referees."* 

1.  Other    Definitions.  —  A    new    trial  It "  is  no  more  than  having  the  cause 

is  *'  a  rehearing  of  the  legal  rights  of  more    deliberately  considered  by  an- 

the  parties,  upon    disputed    facts,  be-  other  jury  when  there  is  a  reasonable 

fore  another  jury,  granted  by  th?  court  doubt,   or    perhaps  a   certainty,   that 

on  motion  of  the  party  dissatisfied  with  justice  has  not  been  done."     Bright  v, 

the  result  of  the  previous  trial,  upon  a  Eynon,  i  Burr.  393. 

proper  case  being  presented  for  the  pur-  A  new  trial  is  "  a  re-examination  in 

pose."    2   Bouv.  L.  Diet.;  4  Chitty's  the  same  court  of  an  issue  of  fact  after 

Gen.  Prac.  30.  a  verdict  by  a  jury  or  a  decision  by  the 

'*  A  new  trial  is  a  rehearing  of  the  court."    Humphreys  z/.  Walton,  2  Bush 

cause  before  another  jury,  but  with  as  (Ky.)58o. 

little  prejudice  to  either  party  as  if  it  S.  A  Motion  to  Set  Aside  a  Default  is 

had    never    been    heard    before."      3  not  a   motion   for  a   new   trial,  since 

Stephen's  Com.    626;    3  Black.   Com.  there  has   been  no   trial  of  the  issue. 

391;  Gott  V.  Judge,  42  Mich.  625.  See   infra,    VII.    2.  In   What  Proceed- 

A  new  trial  is  "  a  re-examination  of  ings, 

an  issue  of  fact."    *'  The  new  trial  is  8.  A  Motion  to  Seopen  a  Gam  after 

here,  as  everywhere,  a  new  trial  of  the  submission   but    before  a  decision   is 

facts,  and  is  in  no  sense  a  new  trial  of  rendered  is  not  a  motion  for  a  new 

the  law.     The  error  of  law  has  been  trial.     Nelson  v,  Betts,  30  Mo.  App.  10. 

tried  upon  the  motion  and  has  been  de-  4.  See  infra,  VII.  2.  In  What  Pro^ 

cided  by  the  court  in  deciding  to  grant  ceedings, 

the  new  trial.     The   new  trial,   when  5.  California,  —  Code  Civ.  Pro.  1897, 

granted,  is  no  longer  a  trial  of  the  law,  §  656. 

but  solely  of  the  fact."      Zaleski   v.  North  Dakota,  —  Rev.    Codes   1S95, 

Clark,  45  Conn.  397.  §  5471. 
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H  Methods  ov  OBTAiinvo  a  Vew  Tbial  — 1.  Generally. — 
There  are  two  methods  of  obtaining  a  new  trial:  (i)  by  proceed-  \ 

ings  in  an  appellate  court ;   (2)  by  application  to  the  trial  court. 
This  article  is  confined  to  applications  made  to  the  trial  court. 

2.  By  Appeal  —  Trial  de  Hovo.  —  The  new  trial  which  occurs  on 
appeal  from  inferior  courts,  such  as  probate  and  surrogate  courts 
and  justices'  courts,  is  treated  elsewnere.^ 

8.  By  Writ  of  Error.  —  See  article  Error,  Writ  of,  vol.  7,  p. 
817. 

4.  By  Motion  for  Venire  de  Voyo.  —  A  venire  facias  de  novo  is  . 
an  ancient  process  of  the  common  law  to  obtain  a  new  trial  for 
defects  in  the  proceeding^  appearing  of  record,  such  as  a  defective 
verdict  or  irregularities  in  selecting  or  impaneling  the  jury.* 
This  process  differs  from  a  motion  for  a  new  trial  in  that  the  pro- 
priety of  granting  it  depends  upon  fixed  rules  of  law,  not  permit- 


Moniana,  —  Code     Civ.    Pro.   1895.  White  v,  Bailey,  14  Conn.  271;  Hite  v. 

g  1170.  Wilson,  2  Hen.  &  M.  (Va.)  268:  Brick- 

Nevada,  —  Code  Civ.  Pro.  1885,  §  194.  ley  v,  Weghorn,  71  Ind.  497;    Bunnell 

South  Dakota.  —  Comp.    Laws  1887,  v,    Bunndl,   93    Ind.  595;    Bartley  v. 

g  5087.     The  definition  in  the  text  is  Phillips,  114  Ind.  189;  Parker  v.  Hub- 

also  given  substantially  in  Jenkins  v.  ble,  75  Ind.  580;  Smith  v.  Goodwin,  86 

Frink,  30  Cal.  596.  Ind.  300.     See  also  article  Verdict. 

Other    Code    Beflnitlons  —  Iowa,  —  A  But  in  such  case  the  verdict  must  be 

new  trial  is  a   re-examination  in   the  so  uncertain  or  ambiguous  or  defective 

same  court  of  an  issue  of  fact,  or  some  that    no    judgment    can   be   rendered 

part  or  portions  thereof,  after  verdict  thereon.      Carver  v.  Carver,  83    Ind, 

by  a  jury,  report  of  a  referee,  or  a  de-  368;  Peigh  v.   Huffman,  6  Ind.  App. 

cision  by  the  court.     Annot.  Code  1897,  658;    Peters  v.   Banta,  120   Ind.   416; 

§  3755.  State  r.  Funck,  17  Iowa  365;  Wiggins 

Kansas^     Kentucky ^     Nebraska^     and  v.    Chicago,   68    111.   372;    Lincoln    v, 

Ohio, -^  A  new  trial  is  a  re-examina-  Hapgood,  11  Mass.  358. 

tion,  in  the  same  court,  of  an  issue  of  The  writ  will  issue  where  there  is  a 

fact,  after  a  verdict  by  a  jury,  a  report  failure  to  assess  damages.     Kynaston 

of  a  referee  (or  master),  or  a  decision  v.  Shrewsbury,  2  Stra.   1051;  Neal  v. 

by    the   court.       Bates's    Ohio    Stat.,  Mills,   5  Blackf.  (Ind.)  208;  Miller  v, 

8  5305;  Code  Neb.,  §  314;  Code  Kan.,  Hower,   2  Rawle  (Pa.)  53;  Hershman 

g  316;  Code  Ky.,  §  340.  v.  Hershman,  63  Ind.  451;  Ridenour  v. 

1.  Appeal  from  Probate  Court.  —  See  Miller,  83  Ind.  208;  Wainright  z/.  Bur- 
article  Probate  and  Administration.  roughs,   i   Ind.   App.    393.      But  not 

Appeal  from  Inferior  Tribunal  in  Ad-  where  the  amount  of  damages  can  be 

miraltj. -^  See  article  Appeals,  vol.  2,  ascertained  by  computation  from  the 

p.  327.  amounts  stated.     Knight  v,  Fisher,  15 

Appeal  from  Judgments  of  Justioe  of  the  Colo.  176;  Buchanan  v.  Townsend,  80 

Peaoe.  —  See    article  Justices  of  the  Tex.  534;  Gaff  v.  Hutchinson,  38  Ind. 

Peace,  vol.  12,  p.  8ti.  341;  Thames  Loan,  etc.,  Co.  v.  Beville, 

Seview  of  Eyidenoe  on  Trial  de  Hoto.  100  Ind.  309;  Clapp  v.  Martin,  33  111. 

—  See  article  Appeals,  vol.  2,  p.  327.  App.  438. 

2.  Imperfeotioni  in  Verdict.  —  The  w  rit  Omiesion  of  Material  Finding.  —  Where 
of  venire  facias  de  novo  will  be  granted  the  court  fails  or  neglects  to  find  ma- 
when  the  verdict,  whether  general  or  terial  facts  established  by  the  evidence, 
special,  is  imperfect  by  reason  of  some  the  remedy  is  by  motion  for  a  new 
uncertainty  or  ambiguity,  or  by  finding  trial,  and  not  by  a  motion  for  a  venire 
less  than  the  whole  matter  put  in  issue,  de  novo.  Heiney  v.  Lou tz,  147  Ind. 
or  by  not  assessing  damages.  Harden  417;  Citizens'  Bank  v.  Bolen,  121  Ind. 
V,  Fisher,  i  Wheat.  (U.  S.)  300;  U.  S.  v.  301;  Freedom  v.  Norris.  128  Ind.  377; 
Hawkins,  10  Pet.  (U.  S.)  125;  Brown  Blair  v.  Curry,  (Ind.  1897)  46  N.  E. 
V,   Hillegas,   2   Hill  L.  (S.  Car.)  447;  Rep.  672. 
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ting  the  exercise  of  discretion,  and  it  is  granted  upon  defects 
appearing  in  the  record  rather  than  upon  extrinsic  irregularities 
and  errors  occurring  at  the  trial  which  do  not  appear  of  record.* 

6.  By  Motion  or  Petition  for  Hew  Trial  —  The  common  form  of 
application  for  a  new  trial  is  by  motion  after  the  verdict  is 
returned  and  during  the  same  term  of  court.*  After  the  judg- 
ment has  been  rendered  and  the  court  has  lost  the  power  to 
vacate  it  by  motion,  the  usual  remedy  is  by  a  bill  of  review  or  by 
a  statutory  action  or  proceeding  in  the  nature  of  a  bill  of  review.* 

6.  Hew  Trialfl  at  Common  Law.  —  The  indications  are  that  at  the 
early  common  law  the  verdict  of  a  jury  was  regarded  as  conclusive 
and  new  trials  were  not  granted.  The  only  remedies  of  a  party 
injured  hy  an  unjust  verdict  were  by  writ  of  venire  de  novo  and 
by  writ  of  attaint  against  the  jury  *  or  by  suit  in  equity.  The 
time  when  the  practice  of  granting  new  trials  commenced  and 
the  causes  for  which  new  trials  were  granted  are  involved  in 
obscurity,  owing  to  the  failure  to  report  decisions  relating  to 
motions.*  In  the  first  reported  case  (1655)  the  practice  of  grant- 
ing new  trials  was  said  to  be  frequent.*    Such  practice  probably 

1.  State  V.  Miller,  i  Dev.  &  B.  L.  (N.  said:  *  Judgments  have  been  arrested 

Car.)  500.     See  dissenting  opinion,  p.  in  the  Common  Pleas  upon  such  cer- 

517.  tificates.'     Hales,  of  counsel  with  de- 

Th«  Hature of  a  Venire  VaeiM  de  HoTO  fendant,  prayed    that  this  judgment 

at  common  law  is  fully  explained  in  might    be    arrested,    and    that    there 

Witham   v,   Lewis,    i    Wiis.   48.      See  might  be  a  new  trial,  for  that  it  hath 

also    I    Tidd's    Pr.    922;    Witham   v.  been    done    heretofore  in  like    cases. 

Lewis,  I  Wils.  56,  4  Minor's  Inst.  861;  But  Roll,  Justice,  held  it  ought  not  to 

Hite  V,  Wilson,  2  Hen.  &  M.  (Va.)  268;  be  stayed  though  it  have  been  done  in 

Gould  on  Pleading  526.  the  Common   Pleas,   for    it    was    too 

A  venire  de  novo  is  not  equivalent  arbitrary  for  them  to  do  it,  and  you 

to  a  new  suit,  but  to  a  new  trial.     U.  mav  have  your  attaint  against  the  jury, 

S.  V.  Hawkins,  10  Pet.  (U.  S.)  125.  and  there  (s  no  other  remedy  in  law  for 

WhenKotlon  Hade.  —  A  motion  for  a  you;   but  it  were  good  to  advise  the 

venire  facias  de  novo  should  be  made  party  to  suffer  a  new  trial  for  better 

before  j udgment  and  before  a  motion  satisfaction.*' 

for  a  new  trial  is  made.     McClintock        5.  In  Reg.  v.  Ballivos,  i  P.  Wms.  213, 

V,  Theiss,  74  Ind.   200;  Sloan  v.  Lick  Lord  Hardwicke  explains  that   "  one 

Creek,  etc..  Gravel   Road  Co.,  6  Ind.  reason  why  we  do  not  find  this  practice 

App.  584;    Potter  V,  McCormack,  127  more  ancient  may  be  that  there  are  no 

Ind.  439;  Jenkins  v,  Parkhill,  25  Ind.  old  reports  of  motions." 
472.  6.  The  first  case  In  which  a  new  trial 

8.  See  int/ru,   VII.    5.     Time    Wfun  is   reported  to  have   been  granted  is 

Motion  Must  Be  Made,  Wood  v.  Gunston,  Style  466,  in  which 

S.  See    infra,    XX.     Proceedings    by  a  new  trial  was  granted  for  partiality 

Petition  for  New  Trial  After  Term,  of  the  jury  and  excessive  damages  for 

Hew  Trial  After  Judgment.  —  In  some  libel.    Glynn,  C.  J.,  said:  "  It  is  in  the 

jurisdictions  it  appears  to  be  the  prac-  discretion  of  the  court  in  some  cases 

tice   to  grant  a  new  trial  even  after  to  grant  a  new  trial,  and  this  must  be 

judgment.     In  such  cases  the  effect  is  a  judicial  and  not  an  arbitrary  discre- 

to  vacate  the   judgment.    See  article  tion;  and  it  is  frequent  in  our  books 

Opening,    Vacating,  and    Amending  for  the  court  to  take  notice  of  miscar- 

Judgments  and  Decrees.  riages  of  juries,  and  to  grant  new  trials 

4.  In  Slade's  Case,  Style  138  (1648),  upon  them.    And  it  is  for  the  people's 

a  new  trial  was  refused  although  the  benefit  that  it  should  be  so,  for  a  jury 

judge  certified  that  the  verdict  passed  may  sometimes,  by  indirect  dealings, 

against  his  opinion.     "  Bacon,  Justice,  be  moved  to  side  with  one  party,  and 
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arose  from  the  difficulty  and  delay  of  obtaining  relief  by  suit  in 
equity  or  after  attaint  of  the  jury.* 

in.  OBOiTirBS  VOB  Vew  Tbial  —  1.  At  Common  Law.  —  The  gen- 
eral rule  at  common  law  was  that  a  new  trial  would  be  granted 
where  an  injustice  had  been  done.*  No  particular  causes  were 
enumerated,  each  case  being  decided  by  this  general  rule.*  It 
was  at  first  purely  discretionary,  but  later  it  was  governed  by  a 
few  well-defined  rules.* 

2.  Statutory  Oronndfl.  —  In  the  various  codes  and  practice  acts 
attempts  have  been  made  to  enumerate  and  briefly  state  the 
grounds  for  new  trial.*  Such  enumeration  does  not  restrict 
the  inherent  power  of  the  courts  to  relieve  a  party  where 
justice  has  not  been  done,  or  to  grant  new  trials  for  any 
other  sufficient  cause  not  enumerated,*  unless  the  restriction  is 

not  to  be  indifferent  betwixt  them;  but  taining  the  justice  of  the  case.'    The 

it  cannot  be  so  intended  of  the  court."  reasons  for  granting  a  new  trial  mast 

1.  *'  In  the  early  history  of  the  com-  be  collected  from  the  whole  evidence, 

mon  law  the  principal  remedy  for  the  and  from  the  nature  of  the  case  consid- 

reversal  of  a  verdict  unduly  given  was  ered  under  all  its  circumstances." 

by  writ  of  attaint,   but  the  hardships  8.  U.  S.  v,  1363  Bags  of  Merchandise, 

connected  therewith  seem  to  have  led  3  Sprague  (U.  S.)  91. 

the  courts  first  to  modify  verdicts  and  The  common  law   relating  to  new 

afterwards  to  grant  new  trials."     Horn  trials  became  a  part  of  our  common 

V,  Queen,  4  Neb.  108.  law.     For  case  decided   prior    to  the 

Origin  of  Few  Trials.  —  In  defining  the  Revolution,  see  Norris  v.  Freeman,  3 

difference  between  venire  de  novo  and  Wils.  38,  decided  in  1769.     No  Ameri- 

the  motion  for  a  new  trial,  Willes,  C.  can  case  is  reported  prior  to  the  Revo- 

J.,  said:  '*  They  agree  in  this,  that  a  lution. 

venire  facias  de  novo  must  be  awarded  4.  Dulaney  v,  Rankin,  47  Miss.  391. 

in  both,  and  that  the  court  may  or  may  6.  Early  acts  in  Massachusetts  pro- 

notgrant  either  of  them;  but  they  differ,  vided  merely  that  certain  courts  might 

first  in   this,  that  a  venire  facias  de  grant  a  new  trial  "  for  any  cause  for 

novo  is  the  ancient  proceeding  of  the  which    by  law  a    new  trial  may    be 

common  law;  a  new  trial  is  only  a  new  granted,  or  when  it  appears  to  the  court 

invention.    The  first  is  as  ancient  as  that  justice  has  not  been  done."    This 

the  law,  when  attaints  were  in  use;  but  was  clearly  a  statement  of  the  rule  at 

motions  for  new  trials  were  introduced  common  law.     Com.  v,  McElhaney,  ill 

in  this  manner:  the  judgment  in  attaint  Mass.  439. 

was  very  severe  and  the  punishment  Olijeet  <tf  Code  ProTifioni.  —  The  object 

excessive  hard,  and  therefore,  to  avoid  of  the  enumeration  of  grounds  for  new 

that  severity,  it  was  thought  better  to  trial  in  the  codes  adopted  in  most  of 

proceed  in  a  milder  way,  and  so  mo-  the  code  states  was  merely  to  codify  the 

tions  for  new  trials  were  introduced."  rules  of  the  common  law,  and  not  to  re- 

Witham  v.  Lewis,  i  Wils.  55.    See  also  strict  the  inherent  power  of  a  court  to 

explanations  in  3  Black.  Com.  404;  3  correct  errors  in  its  proceedings.     In 

Bouv.  Inst.  502,  note  b\  Sellon's  Prac-  the  dissenting  opinion  in  Valerius  v, 

tice  (ist  Am.  ed.)  494;  Kinney  v.  Bev-  Richard,   57   Minn.   443,  it  was  said: 

erley,  2  Hen.  &  M.  (Va.)  327;  Kearney  "  It  has  seldom  before  been  held  that 

V,  Snodgrass,  12  Oregon  311.  the  discretionary  power  of  a  trial  court 

8.  In  Bright  v,  Eynon,  i  Burr.  395,  of  general  jurisdiction  has  been  cut  off 

Lord  Mansfield  said:  ''The  rule  laid  by  the  code.    The  code  is  a  mere  skele- 

down  by  Lord  Parker,  in  the  case  of  ton,  and  much  of  it  merely  declaratory 

Reg.   V.   Helston,   H.   12  Ann.   B.  R.  of  the  common  law.    EspeciaUy  is  this 

(Lucas's  Rep.  202),  seems  to  be  the  best  true  as  to  its   provisions    regulating 

general   rule   that  can   be  laid   down  practice." 

upon  this  subject,  viz., '  doing  justice  6.  Donnelly  v,   McArdle,    14  N.  Y. 

to  the  party,'  or,  in  other  words,  *  at-  App.  Div.  217;  Ladd  v.  Stevenson,  iia 
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express.^  The  statutory  grounds  are  generally  so  broad  as  to 
include  all  the  errors,  accidents,  and  exigencies  which  might  work 
injustice  at  the  trial. 

8.  Irregularity  in  the  Prooeedingt  —  a.  Statement  and  Ex- 
planation OF  Irregularities.  —  *'  Irregularities  in  the  pro- 
ceedings of  the  court,  jury,  or  adverse  party,  or  any  order  of  the 
court  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial,"  is  made  a  g^round  for  a  new  trial  in 
most  of  the  states.  This  ground,  it  seems,  does  not  include 
errors  of  law  occurring  at  the  trial,  such  as  errors  in  giving  or 
refusing  instructions  or  in  admitting  or  excluding  evidence.  Nor 
does  it  include  misconduct  of  the  jury  or  prevailing  party,  which 
generally  constitutes  a  distinct  statutory  ground  for  a  new  trial.* 

b.  Irregularity  of  the  Court.  —  This  ground  for  a  new 
trial  was  probably  intended  to  include  such  misconduct  or  illegal 
proceedings  of  the  court  as  do  not  appear  in  the  rulings  or  orders, 
and  such  as  do  not  constitute  errors  of  law.  It  is  difficult  to 
enumerate  the  irregularities  under  this  ground  which  might  pre- 
vent a  party  from  having  a  fair  trial,  but  the  most  frequent  are 

N.  Y.  326;  Vanderbilt  v.  Schreyer,  81  trials  may  be  granted  "  in  the  follow 

N.  Y.  646;   Leahey  v.  Dugdale,  41  Mo.  ing  cases  only  "  clearly  excludes  all 

517;  Zaleskl  f.  Clark,  45  Conn.  397.  other  grounds  not  enumerated  therein. 

In  Fine  v,  Rogers,  15  Mo.  315,  the  People  v.  Fair,  43  Cal.  137.     See  also 

court,  in  construing  a  statute  enumer-  People  v,  O'Brien,  88  Cal.  483.     Newly 

ating  a  few  grounds  for  a  new  trial,  discovered  evidence  not  being  enumer- 

said:  *'  It  cannot  have  been  intended  ated  in  the  statute  providing  grounds 

that    the    Circuit    Courts    should    no  for  new  trials  in  criminal  cases  is  not 

longer  have  power  to  grant  new  trials  a  ground  for  a  new   trial.     People  v, 

on  account  of  the  improper  admission  Bernstein,  18  Cal.  699. 

or  rejection  of  evidence.    *    *    *    It  Under  the  statute  now  embodied  in 

is  not  to  be  believed  that  there  was  Code  Crim.  Pro.  Tex.   1895,  art.  817, 

any  design  to  limit  the  necessary  con-  providing  that  new  trials  "  shall  be 

trol  of  courts  over  the  verdicts  of  juries,  granted  for  the  following  causes  and 

nor  is  there  any  necessity  for  so  con-  for  no  other,"  a  new  trial  cannot  be 

struing  this  part  of  the  statute  as  to  granted  on  grounds  not  enumerated, 

produce  that  effect.     To  give  it  any  McMahon  v.  State,  17  Tex.  App.  321; 

force,  however,  it  must  be  taken  to  Roseborough  v.    State,  43  Tex.   570; 

have  given  additional  emphasis  to  the  Childs  v.  State,  10  Tex.  App.  183. 

obligation  of  the  courts  to  grant  new  Hew  Tork«  —  The  right  to  make  a 

trials  in  the  enumerated  cases."     But  motion   for  a  new  trial  is  one  which 

see  contra^  Risse  v,  Gasch,  43  Neb.  288.  arises  entirely  from  the  statutory  pro- 

The  enumeration  of  grounds  for  a  visions,  and  it  can  be  made  only  on 

new  trial  in  the  statute  is  not  a  restrlc-  those  grounds  upon  which  the  statute 

tion  on  the  inherent  power  of  a  court  permits  it  to  be  made.    Swartout  v, 

to  grant  a  new  trial  on  its  own  motion  Willingham,  31  Abb.  N.  Cas.  (N.  Y. 

or  for  causes  not  assigned  in  the  mo-  Supreme  Ct.)  66,  6  Misc.  Rep.  (N.  Y.) 

tion  for  a  new  trial.     See  i«/ra,  XV.  2.  179,  citing  Delaney  v,  Brett,  51  N.  Y. 

Court  May  Grant  on  Its  Own  Motion,  81,  and  criticising  Campanello  v.  New 

Minnisota.  —  The   statutory  grounds  YorkCcnt.,etc.,R.  Co.,  (Buffalo  Super, 
are  exclusive,  and  a  court  has  no  power  Ct.)  15  N.  Y.  Supp.  670. 
to  grant  a  new  trial  for  error  of  law  un-  8.  Each  subdivision  of  a  statute  re- 
less    an    exception    has    been    taken,  lating  to  grounds  for  new  trials  is  in- 
Valerius  v,  Richard,  57  Minn.  443.  tended    to  apply  to  a  separate    and 

1*  Bartling  v,  Jamison,  44  Mo.  141.  distinct  class  of  cases.     Brumagim  v. 

A  statute  which  provides  that  new  Bradshaw,  39  Cal.  35. 
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holding  court  or  trying  a  cause  in  vacation,  or  at  some  place 
other  than  the  regular  or  appointed  place,  acting  as  judge  when 
disqualified,  or  refusal  of  the  right  to  a  jury  trial ;  ^  the  failure  of 
a  referee  to  file  his  report;*  the  failure  to  find  material  facts 
established  by  the  evidence ; '  or  a  trial  without  substituting  lost 
pleadings.'*  Misconduct  of  the  judge  and  other  officers  of  court 
is  treated  of  elsewhere.* 

c.  Orders  of  Court  Constituting  Abuse  of  Discretion, 

—  This  ground  is  broad  enough  to  include  errors  of  the  court  in 
orders  made  before  and  after  the  trial,  while  orders  made- during 
the  trial  are  properly  assigned  as  ''errors  of  law  occurring  at  the 
trial."      It   includes  orders  concerning    continuance,*    amend- 

1.  See  articles  Chambers  and  Vaca-  necessary,  nor  would  the  loss  of  plead- 

TioN,  vol.  4,  p.  336;  Judges,  vol.  11,  p.  ings  or  declaration.    Addems  v.  Suver, 

780;  Trial.  89  111.  482. 

Frematiire  Trial  of  Came.  —  See  article  Imgnlarity  of  Coort  in  Ifamdtriiig  D** 

Trial.  diion.  —  The  irregularity  of  the  court 

Limitation  of  ArgamoBt.  —  See  article  in  rendering   a    decision  without  the 

Arguments    of   Counsel,  vol.   2,  p.  original  pleadings,  depositions,  and  re- 

698.  porters'    notes,   which  had    been    de- 

8.  Failure  to  File  Beport.  —  The  fail-  stroyed  by  fire  after  the  trial,  is  not  a 

ure  of  the  referee  to  file  his  report  with-  sufficient  ground  where  copies  of  the 

in   ten   days,   as  required  by  statute,  pleadings  were  substituted  before  judg- 

does  not  entitle  the  defendant  to  a  new  ment  was  entered  and  it  was  possible 

trial,  as  such  statute  is  directory  only,  from  minutes  of  the  court  and  abstracts 

Emerson  v,  Bigler,  (Mont.  1898)  53  Pac.  of  the   reporters'   notes  to  prepare  a 

Rep.  621;  Kellerv.  Sutrick,  22Cal.472;  statement  of  the  case.     Golden  Terra 

Broad  v,  Murray,  44  Cal.  228;  McQuil-  Min.  Co.  v.  Smith,  2  Dakota  453. 

Ian  V.  Donahue,  49  Cal.  157.  6.  Jndgo   Communioatiiig    with   Jurj. 

S.  Failure   to    Kako  Findings.  —  The  — That  the  judge  communicated  with 

failure   to  make  findings  of  material  the  jury  in  the  absence  of  counsel  or 

facts  in  cases  tried  without  a  jury  is  a  parties  may  be  sufficient  irregularitv 

ground  for  a  new  trial  as  a  "  decision  for  a  new  trial.    See  article  Jury,  vol. 

against  law."     See  infra,  VII.  9.  d,  (8)  12,  p.  619. 

Verdict  or  Decision  Contrary  to  Law.  Condnot  of  JudM  Tondinf  to  FMjvdloo 

See  also  article  Findings  of  Court,  Jury.  —  See  article  Trial. 

vol.  8,  p.  931.  Formitting  BzhiUti  and  I^idonoo  in 

4.  Trial    Without    Substltating    Loot  Jury  Boom.  —  See  article  Jury,  vol.  la, 

Fleadings.  —  A  new  trial  will  be  granted  p.  590. 

where  the  pleadings  were  lost  prior  to  Ooorolng  Jnrj  to  Botnrn  Tflrdiet.  —  See 
the  trial  and  were  not  substituted  until  article  Instructions,  vol.  11,  p.  304. 
after  verdict  and  motion  for  a  new  trial,  Xiioondaet  of  OHLoon  fai  Ghargo  of  Jnrj. 
as  the  court  was  unable  to  give  proper  —  See  article  Jury,  vol.  12,  p.  543. 
instructions  as  to  the  issues.  Feder  v,  Sxproiilng  an  Opinion  Conomlng  Wit- 
Solomon,  34  Neb.  313.  After  the  case  nesMS  may  constitute  such  irregularity 
was  tried  to  the  court  without  a  jury  of  the  court  as  to  be  a  ground  for  a  new 
the  pleadings  were  lost,  but  the  court  trial.  See  article  Instructions,  vol. 
entered  judgment  without  copies  being  11,  p.  91  et  seq, 

substituted  and    against  objection  of  Sxproiilng    Opinion    Oonooming   Sii- 

the  defendant.    It  was  held  that  a  new  donoo.  —  See  article  Instructions,  vol. 

trial  should  be  granted,  as  a  party  has  11,  p.  91  et  seq. 

a  right  to  a  complete  record  on  appeal.  Xzproiiing  Opinion  Oonooming  DitaiiO 

Grimison  v.  Russell,  11  Neb.  469.    See,  of  AUU.  — See    article    Instructions, 

in  general,  article  Lost  Instruments  vol.  11,  p.  358. 

AND  Records,  vol.  13,  p.  349.  6.  When  error  in  granting  or  refui- 

Loii  of  Xnitrnotioni  after  trial  and  be-  ing  continuance  will  constitute  a  sufli- 

fore  the  hearing  of  the  motion  for  a  cient  ground  for  a  new  trial,  see  article 

new  trial  does  not  render  a  new  trial  Continuances,  vol.  4,  p.  838. 

720  Volume  XIV. 


Oronads  for  Vew  TrUa.  NEW  TRIAL.  XlMOiidaot. 

ments,^  and  interventions,*  and  sometimes  orders  concerning  the 
pleadings.  But  ordinarily  orders  concerning  the  pleadings  involve 
questions  of  law  apparent  on  the  records  which  are  not  grounds 
for  a  new  trial.* 

d.  Irregularity  of  the. Jury.  —  This  provision  does  not 
refer  to  misconduct  of  the  jury,  as  that  is  made  a  separate  gp-ound 
by  the  statutes,  but  includes  irregularities  In  the  formation  and 
selection  of  the  jury.* 

e.  Irregularity  of  Prevailing  Party.  —  Such  irregulari- 
ties as  taking  a  default  in  the  absence  of  a  party,  or  violation  of 
agreements  to  notify  the  adverse  party,  or  the  suppression  or 
manufacture  of  evidence,  or  fraud  and  misrepresentation  as  to  the 
proceedings,  are  treated  hereafter  as  accident  or  surprise.* 

4.  Miioonduct  —  a.  Statement  and  Definition  of  Ground 

—  What  Ineliidad.  —  The  second  ground  for  ^  new  trial  provided 
generally  by  the  statute  is  "  misconduct  of  the  jury  or  prevailing 
party.'*  This  usually  includes  all  misconduct  occurring  after 
the  jury  is  impaneled.  ''  Misconduct,''  as  used  in  this  section, 
denotes  any  unlawful  behavior  interfering  with  the  proper  admin- 
istration of  justice  in  such  a  manner  as  to  prevent  a  party  from 
having  a  fair  trial.  The  term  does  not  necessarily  imply  an  evil 
or  corrupt  motive.* 

b.  Misconduct  of  Jury. — This  ground  for  a  new  trial  is 
treated  in  another  article.'^ 

c.  Misconduct  of  Prevailing  Party.  —  The  misconduct  of 
the  prevailing  party  preventing  a  fair  trial  should  be  assigned 

1.  Bflftiial  of  AmflndsMnt.  —  See  article  5.  See  tM/ra,  III.  5.  Accident  or  Sur- 

Amendments,  vol.  i,  p.  458.  prise, 

8.  InterrentioB.  —  See  article  Inter-  6.  There  is  such  a  slight  distinction 

VENTioN,  vol.  II,  p.  494.  between    this    ground    and    the    first 

S.  When  errors  In  orders  on  motions  ground,  viz.,  '*  irregularity  of  the  jury 

constitute  grounds  for  a  new  trial,  see  or  prevailing  party,"  that  misconduct 

infra.  III.  12.  c.  Decisions  on  Motions  could  be  presented  under  either  head. 

Pertaining  to  Conduct  of  Trial,  See  Hayne  on  New  Trial,  g  64, 

The  abuse  of  discretion  mentioned  Xiioondnot  of  Attorney,  BeiostotoBMati 

In  Gen.  Stat.  Minn.  1878,  c.  66,  §  253,  and  Trial  Without  Hotioe.  •— Attorneys 

as  a  ground  for  a  new  trial,  Is  an  abuse  agreed  to  continue  and   reinstate  by 

of  discretion  happening  at    the    trial  consent  a  cause  that    had  been  dis- 

which  prevents  a  fair  trial  of  the  Issues  missed,  and  to  try  it  at  the  next  term, 

as  they  existed  when    the  trial  com-  The  cause  was  then  reinstated  without 

menced.     It  does tiot  include  an  abuse  consent,  and  the  attorney  for  the  de- 

of  discretion  In  permitting  an  amend-  fendant  was  notified  by  telegraph  that 

ment  before  trial.     Winona  v,  Minne-  the  trial  would  occur  on  the  morning 

sota  R.  Constr.  Co.,  37  Minn.  415.     See  of  the  date  of  the  telegram.     The  cause 

also  infra,  XV.  I.  Discretion  of  Trial  was  tried  In  the  absence  of  the  attorney 

Court,  for  the  defendant,  who  was  unable  to 

4.  See  article  Jury,  vol.  12,  p.  223.  be  present.     It  was  held  that  a  new 

This  is  not  included  as  one  of  the  trial  would  be  granted  for  misconduct 

grounds  in    the    California    Criminal  of  the  plaintiff's  attorney,  and  that  the 

Code,  and  therefore  is  not  a  ground  for  statutory  term  '*  misconduct "  does  not 

a  new  trial  in  criminal  cases  in  that  imply  an  evil  or  corrupt  motive  on  the 

state.     People   v.    Fair,  43    Cal.    146,  part  of  the  prevailing  partv.    Chicago, 

overruling  People  v.  Plummer,  9  Cal.  etc.,  R.  Co.  v,  Deaver,  45  Neb.  307. 

312.  7.  See  article  Jury,  vol.  12,  p.  223. 
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under  this  head.  The  nature  of  the  misconduct,  and  whether 
sufficient  to  require  a  new  trial,  are  treated  in  various  other 
articles.* 

d.  Misconduct  of  Counsel.  —  Misconduct  of  counsel  is  not 
^  separate  ground  provided  by  statute,  and  may  be  assigned  as 
the  misconduct  of  the  prevailing  party,*  although  it  is  properly 
an  irregularity  in  the  proceedings  of  the  court  in  failing  to  sup- 
press it. 

e.  Misconduct    of    Court    Officials.  —  Misconduct   of 

sheriffs,  bailiffs,  clerks,  or  reporters  which  deprives  a  party  of  a 
fair  trial  should  be  assigned  under  the  first  statutory  ground  as 
irregularity  of  the  court,  as  the  second  ground  includes  only  mis- 
conduct of  the  jury  or  prevailing  party.* 

6.  Accident  or  Snrprise.  —  The  third  statutory  ground  for  new 
trial  is  **  accident  or  surprise  which  ordinary  prudence  could  not 
have  guarded  against." 

tf.  Definitions  —  Aooident.  —  "Accident"  as  a  legal  term 
denotes  an  unexpected  event  due  to  mistake  or  unavoidable 
casualty  or  circumstances  which  could  not  have  been  foreseen 
and  avoided  by  the  exercise  of  ordinary  prudence.*  As  used  in 
the  codes  the  word  is  nearly  synonymous  with  **  mistake  "  and 
means  an  act  or  omission  due  to  inadvertence,  ignorance,  mis- 
understanding, or  unavoidable  casualty.* 

Surprue.  —  Surprise  is  an  unexpected  situation  of  a  party  result- 
ing from  accident  or  mistake  by  which  the  adverse  party  acquires 
some  advantages  or  legal  rights  not  consonant  with  justice  or 
equity.* 

1.  As  to  misconduct  of  a  party  in  Af  to  Xisoondiiot  of  BTftaaden,   see 

communicating    with    the    jury,    see  article  Trial. 

article  Jury,  vol.  12,  p.  615.  Af  to  Kisoonduct  of  Proieeotiiig  At- 

Miaoondnct  Affording  Sorprise. — Where  tomey,  see  article  Trial. 

the  successful    party  introduces  false  4.  For  difficulties  of  defining  "  acci- 

testimony  it  is  a  ground   for  a  new  dent,"  see  the  title ^fa</irn/(i»^^t«f/r), 

trial  as  misconduct  of  the  *'  prevailing  i  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

party,"  as  provided  by  the  Iowa  statute  277. 

now  embodied  in  Code  189*7,  §  3755.  5.  See  also  article  Mistake,  a»/f,  p.  32. 

Shenandoah  First  Nat.  Bank  v.  Wabash,  There  is  no  such  ground  as  *'  mis- 

etc,   R.  Co.,  61   Iowa  700;  Cleslie  v,  take "     or     "  inadvertence "    as    dis- 

Frerichs,  95  Iowa  83.     And  see  infra^  tinguished  from  **  accident"  or  **  sur- 

III.  5.  Accident  or  Surprise,  prise"  as  used  in  the  codes.     Fincher 

8.  Af  to  Almfe  of  Argnment,  see  article  v,  Malcolmson,  96  Cal.  38. 

Arguments    of    Counsel,   vol.    2,   p.  6.  **  Surprise,  in  its  legal  acceptation, 

698.  *    #    #    denotes  an    unforeseen    dis- 

Af  to  Communioationf  with  Jury,  see  appointment  in  some  reasonable  expec- 

article  Jury,  vol.  12,  p.  617.  tation  against  which  ordinary  prudence 

Af  to  Intoxication  at  Trial,  see  article  would  not  have  afforded   protection." 

Trial.  Peers  v.  Davis,  29  Mo.   184,  quoted  in 

Af  to  Violation  of  Agreement  to  Give  Fret  well  v.  Laffoon,  77  Mo.  26. 

Hotioe,    see  infra^   III.  5.    Accident  or  **  That  situation  in  which  a  party  is 

Surprise,  unexpectedly  placed  without  any  de- 

8.  Af  to  Kifoondnot  of  a  Sheriff  or  Bailiff  fault  of  his  own,  which  will  be  injuri- 

in  charge  of  a  jury,  see  article  Jury,  ous    to    his  interest."      Gidionsen  v. 

vol.  12,  p.  542.  Union  Depot  R.  Co.,  129  Mo.  392. 
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Whethor  Thoso  Terms  Are  QTiioiiymonB.  —  The  terms  '*  accident  "  and 
**  surprise,"  though  not  strictly  synonymous,*  have,  as  used  in 
legal  practice,  substantially  the  same  meaning,  as  each  is  used  to 
denote  some  condition  or  situation  in  which  a  party  to  a  cause  is 
unexpectedly  placed  to  his  injury,  without  any  default  or  negli- 
gence of  his  own,  which  ordinary  prudence  could  not  have  guarded 
against.* 

b.  General  Principles  —  (i)  Essential  Facts,  —  A  new  trial 
will  not  be  granted  for  surprise  unless  it  appears :  i .  That  the  mis- 
take or  accident  was  such  that  ordinary  prudence  could  not  have 
guarded  against  it.  2.  That  the  mistake  was  not  due  to  igno- 
rance of  the  law.  3.  That  the  result  will  probably  be  different 
if  a  new  trial  is  granted.  4.  That  the  applicant  made  prompt 
complaint  of  the  surprise.  5.  That  the  misfortune  could  not 
have  been  averted  by  the  introduction  of  other  available  testi- 
mony,  by  a  continuance,  or  by  a  dismissal  without  prejudice. 
Unless  all  the  above  requirements  are  complied  with,  the  showing 
will  not  be  sufficient,*  as  such  applications  are  regarded  with  sus- 
picion and  granted  with  caution.^ 

(2)  Accident  or  Mistake  Discovered  After  Term,  —  The  codes 
provide  this  remedy  for  surprises  which  occur  during  the  trial  and 
before  the  close  of  the  term :  if  the  surprise  occurs  after  the  time 
for  moving  for  a  new  trial  has  expired,  the  proper  remedy  is  by 

1.  Tlie  Temifl  Are  Hot  STnonymoiis,  as  ing    surprise    are    stated    as  follows: 

accident  indicates  the  cause,  and  sur-  "  To  entitle  a  part^  to  a  new  trial  on 

prise  the  state  of  mind  and  the  un-  the  ground  of  surprise,  the  same  must 

expected  and  unfortunate  position  or  be  conclusively  shown  by  the  affidavits; 

situation  resulting  from  surprise.     The  and,  moreover,  it  must  appear  that  the 

language  of  the  codes  as  to  this  ground  fact  or  facts  from  which  the  surprise 

for  a  new  trial  might  have  been  more  resulted  had  a  mate  rial  bearing  upon 

definite.  the  case,  and  that  the  verdict  may  be 

8.  McGuire  v.  Drew,  83  Cal.  225.  mainly    attributed     to     their     effect. 

3.  Beoential  Elements  of  Showing.  —  *  *  *  Upon  this  ground  new  trials 
**  In  applications  for  new  trials  on  should  be  granted  with  great  caution, 
such  ground  it  is  not  only  necessary  for  in  many  cases  it  is  used  as  a  pre- 
that  the  party  should  have  been  sur-  text  and  a  cover  for  carelessness  and 
prised,  but  that  it  was  in  a  matter  inattention  rather  than  as  a  meritorious 
material  to  the  issue,  and  that  it  pro-  ground  for  relief.  A  party  claiming  to 
duced  injury  to  the  party;  that  it  was  have  been  injured  must  show  that  the 
not  the  consequence  of  neglect  or  in-  surprise  has  not  resulted  in  any  degree 
attention  on  the  part  of  the  party  sur<  from  his  own  fault  or  negligence,  and 
prised;  also  that  he  used  all  reasonable  must  in  addition  claim  his  relief  at  the 
efforts  to  overcome  the  evidence  which  earliest  opportunity.  If  he  can  relieve 
worked  the  surprise,  or  that  it  was  not  himself  from  his  embarrassment  in  any 
within  his  power  to  have  done  so  by  mode,  either  by  nonsuit,  or  a  continu- 
the  employment  of  reasonable  dili-  ance,  or  the  introduction  of  other  testi- 
gence.  We  think  this  aflidavit  fails  to  mony,  or  otherwise,  he  must  not  take 
show  all  of  these  were  complied  the  chances  of  a  verdict,  but  roust  at 
with  by  appellants. "  Chicago,  etc.,  R.  once  fortify  his  position  by  resorting 
Co.  V.  Vosburj2:h,  45  111.  311.  to  «ill  available  modes  of  present  re- 

4.  Hull  V,  Minneapolis  St.  R.  Co.,  64  lief."  Schellhous  v.  Ball,  29  Cal.  605 
Minn.  402.  {citing  Hartwright  v,  Badham,  ii  Price 

Statement  of  General  Bnlee. —  In  a  383,  followed  in  Doyle  v.  Sturla,  38  Cal. 
leading  case  the  general  rules  concern-    456;  Butler  v.  Vassault,  40  Cal.  74]. 
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application  to  open  or  vacate  the  judgment  for  surprise,  mistake^ 
inadvertence,  misapprehension,  misfortune,  unavoidable  casualty, 
or  excusable  neglect.^  Where  there  has  been  no  trial  of  issues 
of  fact,  the  codes  do  not  contemplate  a  new  trial.* 

c.  Failure  to  Exercise  Ordinary  Prudence  and  Dili- 

GENCE  —  (i)  Generally.  —  The  codes,  in  expressing  the  common 
law,  provide  that  the  accident  or  surprise  must  have  been  such  as 
'*  ordinary  prudence  could  not  have  guarded  against."  The 
courts  cannot,  of  course,  accurately  define  ordinary  prudence,* 
so  various  are  circumstances,  but  determine  each  case  in  further- 
ance of  justice. 

Diseretion  of  Trial  Court.  —  To  pass  upon  this  is  peculiarly  within 
the  discretion  of  the  trial  court,  since  that  court  has  the  better 
opportunity  to  arrive  at  a  correct  conclusion  as  to  the  nature  of 
the  surprise  and  the  good  faith  of  the  application.*  An  order 
refusing  a  new  trial  for  failure  to  exercise  ordinary  prudence  will 
not  be  reversed  unless  there  is  a  manifest  abuse  of  discretion.* 

1.  See  article  Defaults,  vol.  6,  p.  forgetfulness,  than  a  reviewing  court. 

152.     See  also  article  Opening,  Amend-  Many  matters  transpire  in  the  conduct 

ING,  AND  Vacating  Judgments.  of  a  case  in  the  court  room  which  it  is 

A  motion    for   a    new  trial  on   the  almost  impossible  to  present  in  detail 

ground  of  surprise   must  be  filed  in  to  another  tribunal,  and  of  all  of  which 

time.      After  the   expiration  of  such  the  trial  judge  is  necessarily  observant, 

time  the  remedy  is  by  application  to  Further,  the  trial  judge  becomes  better 

open  the  judgment  on  the  ground  of  acquainted  with   the  accustomed  acts 

surprise,  as  the  court  loses  its  juris-  and  habits  of  the  various  attorneys  in 

diction  to  grant  a  new  trial  on  the  close  constant     practice     before    him,    and 

of  the  term.     Breed  v.   Ketchum,  51  therefore  can   more  accurately  judge 

Wis.  164.  whether  a  complaint  of  such  surprise 

8.  Foley  v.  Foley,  120  Cal.  33.  as  is  here  charged  is  of  such  a  charac- 

8.  Ho  Bole  as  to  Ordinary  Prudenoo.  —  ter  as  to  demand  relief.     In  some  cases 

'*  As  to  what  constitutes  ordinary  pru-  the  acts  of  a  trial  judge  which    are 

dence  in  such  cases,  no  rule  can  be  seemingly  harsh  and  arbitrary  are,  in 

laid  down  as    universally  applicable,  view  of  all  the  circumstances  surround- 

nor  is  it  necessary  to  lay  down  any  rule  ing  them,  just  and  even  necessary  to 

upon  the  subject  as  applying  in  this  enforce  dispatch  and  attention  in  the 

case."    Guy  «/.  Hanly,  21  Cal.  397.  trial  of  cases."    Green  t.  Bulkley,  23 

**  It  is  difficult,  if  not  impracticable,  Kan. 130. 

to  lay  down  any  precise  rule  upon  the  5.  FaUuro    to  Ezerdie  Ordinary  Fn- 

subject  of  new  trials;  they  must  de-  donoe.  —  In  the  following  cases  the  re- 

pend  so  much  upon  the  nature  of  the  fusal  of  a  new  trial  on  account  of  the 

controversy  and  the  whole  complexion  failure  to  exercise  ordinary  prudence 

of  the  cause,  that  no  general  rule  can  or  diligence  was  held  not  an  abuse  of 

be  laid  down  without  having  so  many  discretion: 

exceptions  that  it  would  rather  embar-  Alabama,  —  Shields  v.  Bums,  31  Ala. 

rass  than  facilitate  the  administration  537:  White  z^.  Ryan,  31  Ala.  400;  Brock 

of  justice."      Brevard  r.   Graham,   2  v.   South,   etc.,   Alabama    R.   Co.,  65 

Bibb  (Ky.)  177.  Ala.  79. 

4.  Dediion  of  Lower  Court  TTsnally  Sw-  Arizona.  —  Solomon  v,  Norton,  (Ari- 

tainod.  —  A  decision  of  the  lower  court  zona  1886)  11  Pac.  Rep.  108. 

is  usually  sustained  unless  the  abuse  Arkansas,  —  Ballard     v,    Noaks,     2 

of  discretion  is  manifest.     It  is  well  Ark.  45;  Merrick  v.  Britton,  26  Ark. 

said  that  "  as  a  general  rule,  a  trial  496. 

judge  is  more  capable  of  correctly  de-  California.  —  Goldstone  v.  Sperling, 

ciding  whether  the  surprise  alleged  is  39  Cal.  447;  Rogers  r.  Huie,  i  Cal.  429. 

induced  by  oversight,  inattention,  or  Georgia,  —  Ferguson    v.   Beck,    etc., 
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But  since  such  discretion  cannot  be  exercised  arbitrarily,  but 
must  be  according  to  the  usual  course  of  proceedings,  the  trial 
courts  are  to  some  extent  bound  by  precedents.  The  apparent 
confusion  and  disagreement  in  the  decisions  are  accounted  for  by 
the  fact  that  the  reports  contain  only  precedents  for  the  review 

Hardware  Co.,   92  Ga.   531;  Rolfe  v.  Utah, — Stewart  Min.  Co.  v,  Coul- 

Rolfe,  10  Ga.  143;  Sheftall  v.  Clay,  R.  ter,  3  Uuh  178. 

M.  Charlt.  (Ga.)  7;  Ferrill  v,  Marks,  76  Vermont,  —  Burr  v.  Palmer,  23  Vt. 

Ga.  21.  244. 

Illinois, — Chicago,  etc.,    R.   Co.    v,  Washington,  —  Pincus     v,      Paget 

Vosburgh,  45  111.  311;  Walker  p.  Kret-  Sound  Brewing  Co.,  18  Wash.  108. 

singer,  48  111.   502;    Koon  v,  Nichols,  West   Virginia,  —  Sayre  v.  King,  17 

85    in.    155;     Miller    v,    McGraw,    20  W.  Va.  562. 

111.    App.    203;   Edwards    v.    McKay,  '    InitaiiMt  of  Soxpriie.  —  The  introduc- 

73  111.  570;    Bruson  v,  Clark,  151  111.  tion  of  an  unrecorded  deed  by  the  ad- 

495;  Rockford,  etc.,  R.  Co.  v.  Rose,  72  verse  party,  of  which  the  applicant  had 

111.  183.  no  knowledge  or  notice,  and  at  the 

Indiana,  —  Lock  wood    v.   Rose,   125  close  of  ihe  evidence  when  there  was 

Ind.  588.  no  opportunity  for  rebuttal,  is  a  sufB- 

lowa,  —  State   v.   Morgan,   80  Iowa  cient  surprise  to  require  a  new  trial. 

413.  Delmas  v,  Martin,  39  Cal.  555. 

Kansas,  —  Beachley  v,  McCormick,  Where  through  inadvertence  of  coun- 

41  Kan.  485.  sel  the  jury  renders  a  general  verdict 

Kentucky,  —  Holburn  v,  Neal,  4  Dana  for  the  defendant  upon  a  defense  which 

(Ky.)  122;  Holmes  v,  McKinney,  4  T.  could  apply  to  but  one  of  two  causes  of 

B.    Mon.   (Ky.)  6;    Patterson  v.  Mat-  action,   a  new   trial  will  be  granted, 

thews,  3  Bibb  (Ky.)  80;    M'Daniel  v.  Brigden    v,  Osmun,   92  Hun  (N.   Y.) 

Will,   2    Bibb    (Ky.)   551;    Calmes  v.  578. 

Ament,   i    A.   K.    Marsh.  (Ky.)  459;  Introdaotion  at  the  Olota  of  a  Trial  of 

Barrow  v,  Jones,  i  J.  J.   Marsh.  (Ky.)  unexpected  evidence,  which  could  not 

471.  be  rebutted  by  other  evidence,  owing  to 

Maine,  —  Atkins   v.   Field,    89    Me.  the  lateness  of  the  hour,  was  held  to  be 

281.  ground    for    granting    a    new     trial, 

Minnesota,  —  Nelson  v,   Carlson,   54  especially  where  the  plaintiff  had  suc- 

Minn.  90;    Eich  v,  Taylor,   17   Minn,  ceeded  in  four  out  of  nve  cases  depend- 

172;  Feltus  V,  Balch,  27  Minn.  357.  ing   on    the    same    facts.    Croner    v, 

Mississippi.  —  Haber    v.     Lane,     45  Farmers*  F.   Ins.  Co.,  18  N.  Y.  App. 

Miss.  608;    Dorr  v,  Watson,  28  Miss.  Div.  263. 

383;  Thompson  v,  Williams,  7  Smed.  The  Sedgnation  as  Szeeator  of  a  per- 

&  M.  (Miss.)  270.  son  who  was  trustee  for  one  not  made 

Missouri,  —  Bosby shell  v.  Summers,  a  party,  and  a  consequent  misunder- 

40  Mo.    172;    Smith,  etc.,   Implement  standing  as  to  who  should  defend  the 

Co.    V,   Wheeler,     27    Mo.    App.    16;  action,  constitute  a  sufficient  accident 

O'Conner  v.  Duff,  30  Mo.  595;  Schultz  or  surprise  to  entitle  the  remaining  ex- 

V,  Hickman,  27  Mo.  App.  26:  Fretwell  ecutorto  anewtrial.     Huntress-Brown 

V,   Laffoon,   77    Mo.    26;    Tittman   v.  Lumber  Co.  v,  Wyman,  55  Minn.  262. 

Thornton,   107  Mo.  500;  Frick  Co.  v.  Failure  to  IBxpl atn  Alteration.  —  Where 

Caffery,  48  Mo.  App.  120.  the    jurors   founded   their  verdict  on 

Nebraska,  —  Kent  v.  Green,  43  Neb.  what  they  believed  to  be  a  suspicious 

673;  Wheeler  t'.  Olson,  37  Neb.  562.  alteration  in  *%  bond,  which  had  escaped 

New  Hampshire,  —  Carroll  v.  McCul-  the  attention  of  the  court  and  counsel 

lough,  63  N.  H.  95.  for  both  parties,  and  which  could  easily 

New   York. — Jackson  v.  Warford,  7  have   been    explained     had  attention 

Wend.  (N.  Y.)  62;  Dodge  v.  Strong,  2  been  called  to  it,  the  verdict  was  set 

Johns.  Ch.  (N.  Y.)  228.  aside  and  a  new  trial  granted.     Libe- 

Texas,  —  Goss  v,  McClaren,  17  Tex.  nintz  v,  Greenland,  2  McCord  L.  (S. 

107;   Taylor  Water  Co.  v,  Dillard,  9  Car.)  313. 

Tex.  Civ.  App.  667;  Loonie  v,  Burt,  80  Where  an  alteration  in  a  bond  is  dis- 

Tex.  582;  Ellis  V,  Bonner,  7  Tex.  Civ.  covered  on  the  trial  too  late,  under  the 

App.  539>  rules  of  court,  to  move  for  a  continu- 
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of  the  rulings  of  the  lower  courts,  the  point  determined  being 
whether  the  lower  court  abused  its  discretion  in  granting  or  refus- 
ing a  new  trial,  and  not  whether  the  reviewing  court  would  have 
granted  a  new  trial  in  the  first  instance.*  In  practice,  however, 
new  trials  are  granted  for  accident  and  surprise  more  freely  than 
the  decisions  indicate,  as  only  extreme  cases  are  presented  for 
review,  and  the  ruling  of  the  trial  court  is  usuall}^  sustained  unless 
an  abuse  of  discretion  is  manifest.  If  the  applicant  can  show 
that  the  judgnient  is  unjust  and  that  he  has  a  good  cause  of  action 
or  a  good  defense,  a  new  trial  is  usually  granted  on  terms  or  con- 
ditions rather  than  to  deprive  a  party  of  the  right  of  trial  as  a 
penalty  for  negligence.*  It  is  more  important  that  justice  be 
done  than  that  progress  be  made  on  the  calendar.* 

(2)  Lack  of  Notice  of  Time  and  Place  of  Trial — Generally. — 
Every  litigant  and  his  attorney  are  bound  to  take  notice  of  the 
time  and  place  of  holding  court,  and  of  the  position  of  the  case 
on  the  court  calendar,  and  should  be  present  when  the  case 
is  called  for  trial.*  No  notice  is  required  where  the  cause  is 
reached  at  a  regular  term,  and  in  its  order  on  the  calendar.* 

ance,    a    new  trial   will    be    granted,  bry  v.  Fisher,  62  111.    135;  Mason  v. 

Kirtley     v,    Kirtley,    i    J.    J.    Marsh.  McNamara,  57  111.  274. 

(Ky.)  96.  4.  Brevard  v,  Graham,  2  Bibb  (Ky.) 

Failure  to  Amend  before  judgment  on  177;  Ross  v,  Louisville,  etc.,  R.  Co.,  92 

account  of  confusion  and  surprise  may  Ky.  583;  Chafin  v,  Fulkerson,  95  Ky. 

be  ground  for  a  new  trial.     Kennedy  277;  Stout  v,  Calver,  6  Mo.  254;  Haw> 

V,  Waugh,  23  Wis.  468.  thornez/.  Bowman,  3  Sneed  (Tenn.)  532; 

1.  Degree  of  Hegligenoe.  —  In  McLeod  Kitchen    v,  Crawford.   13    Tex.    516; 

V.   Shelly  Mfg.,  etc.,  Co.,  108  Ala.  81,  Chase  v.  Brown,  32  N.   H.   130;  HoU 

an  order  granting  a  new  trial  for  un-  loway  v.  Holloway,  97  Mo.  628;  Zweig 

avoidable  absence  of  counsel  was  re-  v,  Horicon  Iron,  etc.,  Co.,  14  Wis.  356; 

versed  where  the  cbunsel  might  have  Bingley  v,  Mallison,  3  Doug.  402,  26 

reached  the  place  of  trial  by  taking  a  E.  (5.  L.  163;  Atty.-Gen.  v,  Stevens,  3 

train  at  one  o'clock  in  the   morning  Price  72. 

instead  of  a  hack  at  a  later  hour.     Mc-  5.  HoUoe  of  Setting  Canse  for  Trial  Hot 

Leod    r.   Shelly  Mfg.,    etc.,  Co.,  108  Beqnired. —  In  the  absence  of  a  statute 

Ala.  81.  or  a  rule  of  court  requiring  notice  by 

Where  a  party  who  was  his  own  at-  the  moving  party  of  the  setting  of  a  case 

torney  arose  at  four  o'clock  and  started  for  trial,  no  notice  is  necessary.     It  is 

at  six  o'clock  for  the  court  house,  a  held  that  "  one  having  a  lawsuit  pend- 

distance  of  twelve  miles,  but  owing  to  ing  must,  by  himself  or  his  attorney, 

bad  roads  he  reached  the  court  house  at  whether    they    reside    in    the  county 

ten  o'clock,   after  his  case  had  been  where  the  case  is  or  elsewhere,  watch 

tried,  a  new  trial  was  properly  refused,  its  progress,  and  he  can  only  be  heard 

it  njt  appearing  that  there  was  any  to  complain  that  a  proceeding  is  taken 

unexpected  change  in  the  condition  of  against  him  in  his  absence  when  i:  is 

the  roads  or  that  he  was  not  familiar  taken  through  his  mistake,  inadvert- 

with     their    condition.      Mehnert    v.  ence,  surprise,  or  excusable  neglect." 

Thieme,  15  Kan.  368.  Eltzroth  v,  Ryan,  91  Cal.  584. 

8.  Hinman  v.  Hamilton  Paper  Co.,  Changing  S^te  —  Laek  of  Hotioe.  —  A 

■  53  Wis.  169:  Blain  z/.  Shaffner,  37  111.  new    trial    should   be   granted   where 

App.  394;    Hull  V.  Vining,  17  Wash,  counsel  relied  upon  the  date  fixed  for 

352;    Chinn   v.   Taylor,  64   Tex.  385;  trial  in  the  bar  docket,  but  the  court 

Buford  V,  Bostick,  50  Tex.  371.  called  the  case  one  day  earlier  without 

8.  Blain  v.  Shaffner,  37  III.  App.  394  notice   reaching  counsel,  it  appearing 

Waugh  V,  Suter,  3  111.  App.  275;  Souer-  that  counsel  was  in  court  when  the  case 
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Spedal  and  Irregular  Terms.  —  If  a  party  is  misled  by  a  special  term 
of  court  or  a  change  in  the  time,  he  is  entitled  to  a  new  trial  if 
he  had  no  notice  and  was  otherwise  diligent.^ 

Miaaspreliension  as  to  Time  When  Case  May  Be  CalML  —  A  party  does 
not  exercise  ordinary  prudence  when,  knowing  that  his  case  is  on 
the  calendar  and  may  be  reached,  he  leaves  the  court  room, 
relying  upon  surmise  or  estimate,  by  himself  or  others,  that  his 
case  will  not  be  reached.  Ordinarily  a  new  trial  will  not  be 
granted  for  surprise  caused  by  a  misapprehension  as  to  when  a 
case  will  be  reached  on  the  call,*  as  it  is  the  duty  of  every  liti- 

was  called  and  asked  ttntil  noon  to  opinion,  not  from  anything  said  or  done 

get  witnesses,  but  the  court  refused,  by  the  plaintiff  or  the    plaintiff's  at- 

although  the    opposing  counsel    con-  torney,  but  from  the  appearance  of  the 

sented.     Leighton  v,  Dixon,  43  Kan.  docket,  and  the  opinions  of  others,  in- 

616.  eluding  the  presiding  judge,  expressed 

Beiastatement  of  Dismiioed  OoMi  —  A  in  conversations  out  of  court,  he  can- 

defendant  is  entitled  to  a  new  trial  on  not  act  upon  it  except  at  his  own  peril." 

the  ground  of  surprise  where  a  few  White  v.  Ryan,  31  Ala.  400. 

hours  after  dismissal  of  the  case  for  On  motion  for  a  new  trial  it  appeared 

want  of  prosecution  and  absence  of  the  that  the  cause  had  been  pending  for 

plaintiff,    the   plaintiff    has  the    case  seven  years;  that  a  few  days  before  the 

reinstated    and     judgment    rendered  day  set  for  trial  the  defendants'   at- 

against  the  defendant  without  notice,  torney  consulted  the  attorney  whose 

Brooks  V,  Crane,  (Ky.  1897)  42  S.  W.  cases  were  prior  to  his,  and  was 'told 

Rep.  337.  that  his  case  could  not  be  reached  until 

1.  Where  a  ZxA%b  in  Yaoation  Ordered  the  day  after  that  for  which  it  was  set; 

a  tpeeial  Term  of  court,  the  regular  term  that  the  defendants'  attorney  notified 

having  adjourned  on  account  of  the  his  clients  to  appear  on  that  day,  but 

death  of  the  clerk,   a  new  trial  was  as  soon  as  he  learned   that  the  case 

granted  to  a  party  who  had  no  notice  would  be  tried  prior  to  the  time  fixed, 

of  the  special  term.    Joslin  t^.  CoflBn,  owing  to  the  continuance  and  dismissal 

5  How.  (Miss.)  539.  of  prior  cases,  he  sent  a  special  mes- 

Special  Judge  Presiding  Without  Hotioe.  senger  to  notify  the  defendants,  but 

—  A  new  trial  will  be  granted  for  sur-  owing  to  a  change  In  the  time  card 
prise  where  a  special  judge  is  elected  of  the  trains  and  the  bad  condition 
and  holds  court  without  notice,  and  at  of  the  roads,  the  defendants  were  un- 
a  time  when  the  applicant  knew  that  able  to  appear  in  time.  It  was  held 
it  would  be  impossible  for  the  regular  that  the  tnal  court  erred  in  refusing 
judge  to  be  present.  Simpkins  v,  a  new  trial.  M'Cormick  Harvesting 
White,  43  W.  Va.  200;  Bennett  v.  Jack-  Mach.  Co.  v.  Marchant,  11  Utah  68. 
son,  34  W.  Va.  62.  A  case  was  set  at  the  foot  of  the  Sep- 

8.  MulhoUand  v.  Heyneman,  19  Cal.  tember  calendar  by  consent,  on  account 

605;  Ekel  V.  Swift,  47 ual.  619;  Haight  of  illness  of  the  defendant's  counsel. 

V.  Green,  19  Cal.  113;  Yater  z^.  Mullen.  After    the  death  of    the  counsel   the 

23  Ind.  566;  Desnoyer  v,  McDonald,  4  defendant  employed  other  counsel  in 

Minn.  519.     But  see  Storm  Lake  First  February,  who,  believing  the  case  was 

Nat.  Bank  v,  Harwick,  74  Iowa  227.  set  at  the  foot  of  the  February  calendar, 

Although  circumstances  seemed  to  informed  the  defendant  that  the  case 

indicate  that  the    case  could   not  be  could  not  be  called  for  trial  at  that  term 

reached,    or,    if    reached,    could    not  and  directed  him  to  wait  for  notice, 

be  tried,  the  absence  of  counsel  will  While  the  attorney  was  trying  a  case  in 

not  afford  a  good  ground  for  a  new  another  county,  the  case  was  tried  in 

trial.    Warren  v,  Purtell,  63  Ga.  428.  his  absence.    It  was  held  that  it  was 

Mere  Belief  that  Caie  Cannot  Be  Baaehed.  not  error  to  refuse  a  new  trial,  as  the 

—  A  party  who  departs  from  the  court  defendant  was  chargeable  with  som« 
room  because  he  believes  the  case  will  negligence.  Walsh  v,  Walsh,  114  111. 
not  be  reached,  is  not  free  from  nei^li.  655. 

gence.    "If  a  defendant  forms  such       Leaving  During  Trial.  —  Where  a  party 

727  Volume  XIV. 


Oroundi  for  Kew  Trial.              NEW  TRIAL,  Aoddnit  or  BnrpriM. 

gant  to  attend  court  and  await  his  turn,*   unless  excused  by 
direction  of  the  court.* 

Xinmdentanding  as  to  Bate  and  Plaee.  —  Absence  of  a  party  because 
of  a  misunderstanding  as  to  the  date  and  place  of  the  trial  is  not 
a  ground  for  a  new  trial '  unless  the  party  can  show  that  he 

left  the  court  room,  without  asking  the  An  order  refusing  a  new  trial  for  ab- 

court  to  wait  for  his  return,  and  went  sence  caused  by  a  misunderstanding 

to  a  hotel  three  squares  distant  to  pro-  between  the  court  and  counsel  for  the 

cure  the  presence  of  a  witness,  and  on  defendant  as  to  a  postponement  of  the 

his    return  the  evidence   was  closed,  case  will  not  be  reversed  as  an  abuse 

this  was  held  not  such  surprise  as  to  of   discretion.       Wood     v.   Lake,     13 

entitle  him  to  a  new  trial.     Thompson  Wis.  84. 

V.  Updcgraff,  3  W.  Va.  629.  In  Parks  v,  Nichols,  20  111.  App.  143, 

Where  a  party  left  the  court  room  on  the  court   said:    "  A  court  should  be 

advice  of  his  counsel  that  another  case  particularly  careful  not  to  mislead  the 

on    trial   would  continue  during  that  parties  by  its  own  course  of  action, 

week,  and   he  was    defaulted  during  and  when  it  seems  likely  that  it  has 

that  time,  a  new  trial  for  accident  or  done  so,  it  should  afford  prompt  and 

surprise   was   refused.      Desnoyer  v,  adequate  relief." 

McDonald,  4  Minn.  515.  8.  Lincoln   z/.   Staley,   32    Neb.    63; 

1.  Duty  to  Attend  Court.  —  *'  Everyone  Stout  v,  Calver,  6  Mo.  254;  Bosbyshell 

having  a    matter  in  litigation  before  v.  Summers,   40  Mo.    172;    Seifert  v, 

any  tribunal,  court,  or  county  board,  Holt,  82  Ga.  757;  Yater  v,  Mullen,  23 

must,  in  order  to  protect  his  rights,  be  Ind.  562;  Brevard  v.  Graham,  2  Bibb 

present  at  every  session  at  which  the  (Ky.)  177:  Yancey  v.  Downer,   5  Litt. 

controversy  may  be  determined,  until  (Ky.)  8;  Cotton  v.  Brashiers,  2  A.  K. 

there*  is  a  final  disposition.     He  stays  Marsh.  (Ky.)  153;  Cheney  v.  Dry  Wood 

away  at  his  peril;  and  if,  during  his  Lumber  Co.,  34  Minn.  440;  Bruson  v. 

absence,  the  matter  is  disposed  of,  he  Clark,  42  111.  App.  88. 

can  blame  no  one  but  himself.     This  Mistake  as  to  Bate.  —  A  new  trial  will 

in   many  cases  is  a  great    hardship,  not  be  granted  for  surprise  caused  by  a 

Many  a  suitor  in  the  courts  has  felt  it  mistake  as  to  the  day  when  the  case 

to  be  so.     Yet  no  remedy  therefor  has  was  set  for  trial,  where  such  mistake 

as  yet  been  devised."     Masters  v.  Mc-  could  have  been  avoided  by  examining 

Holland,  12  Kan.   17  [quoted  in  Green  the  docket  or  calendar.    Stout  v.  Calver, 

V,  Bulkley,   23  Kan.    130;    Weems  v.  6  Mo.  254;  Cotton  :;.  Brashtres,  2  A. 

McDavitt,    49    Kan.   260].      See  also  K.   Marsh.    (Ky.)  153;    Richardson  v. 

Missouri,  etc.,  R.  Co.  v,  Crowe,  9  Kan.  Finney,  6  Dana  (Ky.)  319;  McAuly  v. 

496;  Turner  v.  Miller,  28  Kan.  44.  Lockhart,  4  Humph.  (Tenn.)  229. 

An  Lnogolar  CaU  of  the  Docket  is  a  Mistakeas  to  Identity  of  Case.  —  Where 
surprise  which  ordinary  prudence  could  a  mistake  is  made  as  to  the  identity  of 
not  have  guarded  against,  especially  a  case,  there  being  two  or  more  identi- 
where  the  case  could  not  have  been  cal  or  similar  names  on  the  docket,  a 
reached  on  the  regular  call  during  the  new  trial  will  usually  be  granted  on  the 
term.  Donallen  v.  Lennox,  6  Dana  ground  of  surprise.  McCall  v.  Hitch- 
(Ky.)  89,  wherein  the  court  said:  cock,  9  Bush  (Ky.)  66;  Burrough  v. 
"  Though  the  law  requires  diligence  Hill,  15  R.  I.  100;  Hunter  v.  Horn- 
on  the  part  of  the  suitors,  it  does  not  blower,  3  Dowl.  F.  C.  491. 
require  them  uselessly  to  dance  attend-  Omission  of  the  case  from  the  printed 
ance  upon  the  courts,  to  the  neglect  calendar  is  not  an  excuse  for  absence 
of  all  other  duties,  when  their  causes  if  the  attorney  for  adverse  party  had 
cannot  be  regularly  tried."  See  also  given  notice  that  the  case  would  be 
Dorrien  v.  Howell,  6Bing.  N.  Cas.  245,  tried  when  reached  in  its  order  on  the 
37  E.  C.  L.  364,  8  Scott  508,  8  Dowl.  docket.  Nooney  v.  Mahoney,  30  Cal. 
P.  C.  277.     Contra,  Reg.  v.  Richardson,  226. 

8  Dowl.  P.  C.  511;  Cottam  v.  Banks,  Wftake  as  to  Boekot.  —  Where  a  case 

Saund.  &  C.  302.  was   wrongfully    placed    on  the  jury 

9.  Btatomonts  of  Court  SzoQiingAbienee.  docket,  the  jury  fees  not  having  been 

—  Edsall  V,  Ayres,  15  Ind.  286;  Clark  paid,  and  the  defendant,  believing  that 

V.  Tarrett,  2  Baxt.  (Tenn.)467;  Pioneer  the  case  was  properly  docketed,    left 

Mig.  Co.  V,  Callaway,  76  Ga.  105.  the  court  room  relying  upon  the  an* 
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exercised  ordinary  prudence.^ 

(3)  Absence  of  Party  — Hi^^mitf  of  P«rty*t  Frooonoo.  —  A  new  trial 

may  be  granted  on  a  showing  of  excusable  absence.  In  such 
case  it  should  appear  that  the  party  was  a  competent  and  material 
witness,*  or  that  his  assistance  is  necessary  in  the  conduct  of  the 
case.* 

Olrouniftaiiooi  BzenilBg  Aboonoo.  —  A  new  trial  will  be  granted  for 
absence  of  a  party  where  the  absence  is  excusable  on  account  of 
unavoidable  circumstances  sufficient  to  defeat  ordinary  prudence.* 

nouncement  of  the  judge  that  no  more  ceived  later,  and  when  he  appeared  on 
jury  cases  would  be  tried  during  the  Monday  ready  for  trial  he  found  that 
week,  it  was  held  that  the  defendant  the  case  had  been  tried.  It  was  held 
was  entitled  to  a  new  trial  for  surprise  that  a  new  trial  should  have  been 
where  the  case  was  tried  to  the  court  granted  for  surprise,  without  attempt- 
in  his  absence.  Lanius  v,  Shuber,  77  ing  to  locate  the  blame  upon  either 
Tex.  34.  party.     Maddox  v.  Cleary,  34  Neb.  586. 

Failure  to  answer  in  a  case  docketed  MIftako  as   to    Yonno.  —  Mistake    of 

in  the  name  of  another  defendant  is  counsel  as  to  the  county  to  which  the 

excusable.      Clifford   v.  Gruelle,  (Ky.  venue  has  been  changed  may  be  ex- 

1895)  32  S.  W.  Rep.  937.  cusable.     Hannah  v.  Indiana  Cent.  R. 

Mistak*   in  Daily  Beports  of  CalL—  Co.,  18  Ind.  431. 

Where  a  party  claims  to  be  misled  by  9.  Poznanski  v.  Szczech,  71  111.  App. 

a  mistake  in  daily  reports  of  the  call,  670;  Ricker  v,  Horn,  74  Me.  289. 

not  authorized  by  the  court,  the  fact  8.  Seiberling    v.  Schuster,  83   Iowa 

that  the  correct  number  of  the  case  was  747;  Griffin  v.  Towns,  (Tex.  Civ.  App. 

in  one  issue,  associated  with  the  incor-  1894)  25  S.  W.   Rep.  968;  Stetham  v. 

rect  name  of  the  defendant,  is  not  a  Shoultz,  17  111.  99;  Ferrill  v,  Marks,  76 

sufficient  excuse  for  surprise  where  the  Ga.  21. 

case  had  been  correctly  noticed  in  two  Ai  toContiniuuioefor  Abseneeof  aParty, 

prior  issues,  as  the  error  should  have  see  article  Continuances,  vol.  4,  p.  843. 

caused  inquiry  when  noticed.     Morri-  4.  Honore  v.  Murray,  3  Dana  (Ky.) 

son  V,  Chicago,  139  111.  210.  31;  Rigney  v,  Hutchins,  9  N.  H.  257. 

A  mistake  due  to  negligence  of  a  Intozioatioii    of  a  Party,  preventing 

party  in  relying  upon  reports  in  a  daily  presence  at  the  trial,  is  not  such  acci- 

newspaper  of  the  call  on  the  calendars  dent  as  to  constitute  a  ground  for  a  new 

of  various  judges  is  not  a  ground  for  a  trial.     Falkenberg  v.  Gorman,  71  Wis. 

new  trial   where  such    report  is  un-  8;  Branch  r.  State,  35  Tex.  Crim.  Rep. 

authorized   and   does  not   purport  to  304.     Nor    is    sickness    produced    by 

be  complete  and   accurate.    Ordinary  drunkenness    a    sufficient   excuse   for 

prudence  requires  an  examination  of  absence  of  a  party.     Turner  v.  Booker, 

the  calendar  of  the  judge  who  will  try  2  Dana  (Ky.)  334. 

the  case.     Miller  v,  McGraw,  20  III.  Arrwt  of  a  Party.  —  In   McGloin  v. 

App.  203.  McGloin,  70  Tex.  634,  the  arrest  of  a 

1.  Mathison  v.  Stevens,  12  111.  App.  party  during  the  trial  and  his  detention 

474;   Volland  v.  Wilcox,  17  Neb.  46:  from  the  court  room  were  held  to  ex- 

Goodrich  z*.  Handy,  91  Ga.   29;  Sayer  cuse  his  absence  and  failure  to  present 

V,  Finck,  2  Cai.  (N.  Y.)  336.  all  his  evidence.. 

By  agreement  of  parties  a  case  was  Imprisonment  for  Contempt  in  another 

passed   when   reached  in    its  regular  case  is  good  ground  for  a  new  trial 

order,  and   was  put  on  the  calendar  where  a  party  bad  prepared  for  trial, 

for  trial  on  the  following  Monday.     A  Truax  v,  Roberts,  4  N.  J.  L.  327. 

nonresident  attorney  was  notified  by  Imprisonment  Hot  an  Exoiuo. — InYanez 

two  letters  that  the  case  would  be  tried  v.  State,  20  Tex.  656,  the  court  refused 

on  that  day.    Subsequently  to  the  mail-  to  consider  imprisonment  as  an  excuse 

ing  of  the  letters  the  attorney  was  noti-  for  failure  to  guard  against  surprise, 

fied  by  wire   that  the  case  \vould  be  *'  That  the  defendant  was  confined  in 

reached  on   the  Saturday   before   the  jail,  in  default  of  giving  bail  for  his  ap- 

Monday.     By  mistake  the  attorney  re-  pea  ranee  to  answer  the  charge,  cannot 

lied  upon  the  letters,  which  were  re-  be  recognized  as  a  legal  excuse  for  the 
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On  Acoonnt  of  Siokneei.  —  The  absence  of  a  party  or  his  lack  of 

preparation  is  not  excused  by  sickness  of  himself  *  or  of  near 

relatives,*  unless  it  appears  that  the  sickness  was  such  as  to  pre- 
vent him  from  communicating  with  his  attorney.* 

want  of  the  requisite  diligence  in  pre-  of  the  plaintiff  was  held  to  be  a  mistake 

paring  for  trial.     His  inability  to  give  excusing  absence  at  the  trial, 

bail  may  have  been  bis  misfortune;  but  Error  of  a    garnishee  in  believing 

it    is   not  a   fault  of    the    law  or  its  that    the    mere    filing    of  his  answer 

officers."  operated  as  a  discharge  is  not  a  suffi- 

A  Party  Sonmioned  as  a  WitnoM  in  an-  cient  excuse  for  absence.    O'Brien  v. 

other  case  has  been  held  to  have  reason-  Liddell,  lo  Smed.  &  M.  (Miss.)  371. 

able  excuse  for  his  absence.    South  v.  The   Failure   of  the  Clerk  to  Send  a 

Thomas,  7  T.  B.  Mon.  (Ky.)  59.  FromiBod  Kotiee  is  sometimes  an  excuse 

A  Profewional  Engagement  is  a  suffi-  for  absence.    Thompson  v.  Sharp,  17 

cient  excuse  by  a  physician  for  absence  Neb.  69;  Seymour  v.  Miller,  32  Conn, 

until  after  the  trial  of  a  suit  to  which  402.     See  contra^  Western  Union   Tel. 

he   was  a  party.      Griffin  v.   Towns,  Co.  v.  Griffin,  i  Ind.  App.  46. 

(Tex.  Civ.  App.  1894)  25  S.   W.   Rep.  The  Fteilnre  of  an  Attorney  to  give  no- 

968;  Powell  V,  Westmoreland,  49  Ga.  tice  to  his  client  is  sometimes  regarded 

341.  as  excusable  neglect.  Chesapeake,  etc.. 

Military  Dnty.  — In  Sturgeon  v.  Hitch-  R.  Co.  r.   Hickey,  (Ky.  1893)  22  S.  W. 

ens,  22  Ind.   107,  the  fact  that  the  at-  Rep.  441,  15  Ky.  L.  Rep.  112;  Holbum 

torney  of  a  party  had  gone  to  war  was  v,  Neal  4  Dana(Ky.)  120;  Hawthorne 

held  to  be  sufficient  reason  for  granting  v.  Bowman,  3  Sneed  (Tenn.)  524. 

a  new  trial,  where  it  was  also  shown  1.  On  an  application  for  a  new  trial 

that  the  party  had  good  reason  to  be-  on  the  ground  of  absence  caused  by 

lieve  that  his  own  presence  at  the  trial  sudden  illness  of  a  party  claiming  to 

was  not  necessary  and  did  not  discover  be  a  material  witness  it  must  appear 

until  after  the  close  of  the  term  that  that  neither  the  party  nor  his  attorney 

the  cause  had  been  tried  in  the  absence  was  negligent .     Whil worth  v.  Murphy, 

of  the  attorney.  29  Iowa  470;    Mussin  v.  Collins,  i  A. 

The  refusal  of  a  court  to  grant  a  new  K.  Marsh.  (Ky.)  350. 

trial  on  the  grounds  of  absence  of  the  2.  SleknoM  of  Belativee  is  an  excuse 

defendant  on  account  of  sickness,  and  where  it  prevents  a  party  from  attend- 

inability  of  counsel  to  conduct  the  de-  ance.     Cleveland    Nat.   Bank  v.  Rey- 

fendant's  case  because  his  former  at-  nolds,  76  Ga.  834;  Peebles  v,  Ralls,  i 

torneys  had  enlisted  in  a  hostile  army  Litt.  (Ky.)  24;  Steele  v.  Seale,  4  Ky. 

and  had  all  the  documentary  evidence,  L.  Rep.  42;    Den  r.   Ball,  3  N.  J.  L. 

is  not  an  abuse  of   discretion.     Tefft  528.      Contra^   Lehde  v,   Lehde,  (Tex. 

«/.  Marsh,  i  W.  Va.  38.  Civ.   App.    1897)  42  S.  W.   Rep.   585; 

Error  in  Advice  of  Conniel.  —  It  is  dis-  Mussin  v.  Collins,  i  A.  K.  Marsh.  (Ky.) 

cretionar^  with  the  trial  court  whether  350. 

a  new  trial  should  be  granted  for  ab-  8.  Nolan    v.    Grant,    53    Iowa    392; 

sence  of  a  party  in   reliance  upon  an  Whilworth  v.  Murphy,  29  Iowa  470; 

error  in  the  advice  of  counsel,  coupled  Stetham  v.  Shoultz,  17  III.  9;  Bruson 

with  absence  of  the  counsel  on  account  v.    Clark,    151    111.   495;    Edwards   v, 

of     conflicting     professional    engage-  McKay,   73   111.    570;     Schlesinger    v. 

ments.     Brock  z/.  South,  etc.,  Alabama  Nunan,     26     111.     App.     525;     White 

R.  Co.,  65  Ala.  79.  V,  Martin,    63  Ga.    659;    Frick  Co.  v. 

AbiMioe  Due  to  Xiitake  of  Law.  —  A  Caffery,  48  Mo.  App.   120;  Stewart  zr. 

party  does  not  exercise   ordinary  pru-  Durrett,  3  T.  B.  Mon.  (Ky.)  113;  Trip- 

dence   in  failing  to   prepare   for  trial  lett  v.  Scott,  5  Bush  (Ky.)  81;  French 

because  he  knew  that  the  judge  had  v.  Eversole,  (Ky.  1895)  32  S.  W.  Rep. 

been  counsel  for  the  plaintiff ,  and  there-  211.  17  Ky.   L.  Rep.  617;  Sherrard  z/. 

fore  supposed  that  he  would  not  sit.  Olden,   6   N.   J.   L.    344;     Homer    v, 

Owings  V.   Gibson,   2    A.    K.   Marsh.  Conover,  26  N.  J.  L.  138. 

(Ky.)  515.  Sickness  of  a  party  does  not  consti- 

In  Broas  v.  Mersereau,  18  Wend.  (N.  tute  an  "  unavoidable  accident  which 

Y.)  653,  the  erroneous  supposition  of  a  ordinary     prudence    could    not  have 

party  that  the  suit  abated  on  the  death  guarded  against,*'  where  one  continu- 
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iMayi  in  Trayol.  —  The  excuse  that  a  party  or  his  attorney  was 
absent  on  account  of  accidents  or  delays  in  travel  will  be  suffi- 
cient if  ordinary  prudence  was  exercised  by  starting  in  time  or 
by  making  necessary  inquiries.* 

(4)  Absence  of  Counsel,  —  The  absence  of  counsel  from  the  trial 
is  not  a  ground  for  a  new  trial,'  unless  such  absence  was 
excusable,'  as  where  the  counsel  could  not  by  reasonable  dili- 
gence ascertain  the  time  for  trial  and  prepare  his  evidence  in 
time.*  A  party  complaining  of  the  absence  of  his  attorney 
must   show  that  he  employed  an  attorney  *  and  used  ordinary 

ance  was  obtained  for  this  cause  and  Nebraska,  —  Kyle  v.  Chase,  14  Neb. 

other  delays  and  no  reason  is  given  531. 

why  his  attorneys  could  not  be  con-  New  Jersey,  —  Starr  v.  Torrey,  32  N. 

suited  in  lime  to  prepare  for  trial  or  at  J.  L.  190. 

least  move  for  a  continuance.     Elmore  Texas.  —  International,  etc.,  R.  Co. 

V.  McCrary,  80  Ind.  544.  v.  Miller,  9  Tex.  Civ.  App.  104. 

In  Chicag),  etc.,  R.  Co.  v.  Newton,  See  also  comment  on  some  of  above 

89  Mich.  54(),  sickness  of  the  plaintiff  cases  in  33  Cent.  L.  J.  23. 

prevented   his  cross-examination,  and  Inexcusable  and  unexpected  absence 

material  testimony  in  chief  given  by  of   counsel,   owing    to    inadvertence, 

him     was     thereupon     stricken     out.  carelessness,  or  collusion,  may  const!- 

Counsel   elected  to  proceed   with  the  tute  such  surprise  as  will  be  relieved 

trial,   having  no  assurance    that    the  by  a  new  trial.     Ivor  v.  Sullivan,  2  La. 

plaintiff  would  ever  be  able  to  return  Ann.  292. 

and  give  his  testimony.     It  was  held  8.  Exoniable  Abtenoe.  —  Anderson  v, 

not  an  abuse  of  discretion  to  grant  a  Scotland,  17  Fed.  Rep.  667;  Sturgeon 

neve  trial  on  the  affidavits  of  the  plain-  v.  Hitchens,  22  Ind.   107;    Frazier  v, 

tiff's  physicians  that  he  would  be  able  Williams,    18   Ind.   416;     Hinman    v, 

to  give  his  testimony  on  a  second  trial.  Hamilton    Paper   Co.,   53    Wis.    169; 

1.  Smith  V.  Rawlings,  83  Va.  674;  Storm  Lake  First  Nat.  Bank  v,  Har- 
Brooks  V.  Whitson,  7  Smed.  &  M.  wick,  74  Iowa  227;  Ordway  t/.  Suchard, 
(Miss.)  513;  Vannerson  7/.  Pendleton,  31  Iowa  481;  Dodge  v,  Ridenour,  62 
8  Smed.  &  M.  (Miss.)  452;  Mehnert  v,  Cal.  263;  Symons  v,  Bunnell,  80  Cal. 
Thieme,  15  Kan.  368;  Storm  Lake  First  330;  Dougherty  v.  Winter,  57  111.  App, 
Nat.  Bank  v.  Harwick,  74  Iowa  227.  128. 

Delays    in  Trains  —  Failure  to  Make  4.  Riley  v.   Louisville,   2  La.  Ann. 

ConneotionB.  —  Smith    v.    Rawlings,  83  965;  Locke tt  z/.  Toby,  10  La.  Ann.  713. 

Va.  674;    Lehde  v.  Lehde,  (Tex.  Civ.  Abtenoe  of  Tiwadliig  Conniel  is  not  a 

App.  1897)  42  S.  W.  Rep.  585;  M'Cor-  sufficient  ground  for  a  new  trial  where 

mick  Harvesting  Mach.  Co.  v.  March-  a  party  is  represented  by  other  coun- 

ant.  II  Utah  68.  sel.     Alamo  F.  Ins.  Co.  v,  Lancaster, 

2.  Inexonsable  Abienee  of  Conniel —  7  Tex.  Civ.  App.  677;  Yeizer  v.  Burke, 
Alabama. — Shields  v.  Burns,  31  Ala.  3  Smed.  &  M.  (Miss.)  439;  Gaines  v. 
535.  White,  I  S.  Dak.  434;  Greer  v.  Parker, 

California,  —  Haight    v.    Green,    19  85  Mo.   107;  Starr  v.  Torrey,  22  N.J. 

Cal.   113;    MulhoUand  v.    Heyneman,  L.  190. 

19  Cal.  605;    Francis  v.  Cox,  33  Cal.  The  Ezonsable  Abtenoe  of  One  of  a  Finn 

323.  of  attorneys  is  a  ground  for  a  ne«7  trial 

Georgia,  —  Warren  v.  Purtell,  63  Ga.  where  the  partner  present  is  not  suffi- 

428.  ciently  acquainted  with  the  facts  to  try 

Indiana,  —  Blacketer    v.    House,   67  the  case.     Stoppelfeldt  v.  Milwaukee, 

Ind.  414.  etc.,  R.  Co.,  29  Wis.  688. 

Kansas,  —  Beal  v.  Codding,  32  Kan.  6.  Mussin  v,  Collins,  i  A.  K.  Marsh. 

107;  Green  v,  Bulkley,  23  Kan.  130.  (Ky.)  350;    Goldstone  v.  Sperling,  39 

Kentucky. — Alexander   v,    Lewis,  i  Cal.  448;   Singer  Mfg.  Co.  v.  May,  86 

Mete.  (Ky.)  407.  111.  398. 

Missouri,  —  Holloway  v.  Hollo  way,  A  mutual  and  honest  mistake  be- 

97  Mo.  628;   Greer  v,  Parker,  85  Mo.  tween   attorney  and  client  as  to  em- 

107.  ployment  may  sometimes  be  ground 
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diligence.* 

(5)  Negligence  ana  Incompetence  of  Counsel  —  HegUgenoe.  —  The 
prevailing  rule  in  this  and  in  similar  applications  ^  is  that  the  neg- 
ligence of  an  attorney  *  or  of  his  clerk  or  agents  *  is  considered 
as  the  negligence  of  the  applicant  and  is  not  available  as  an 
excuse  for  lack  of  prudence  unless  it  would  excuse  the  applicant 
under  like  circumstances.* 

for  relief.     McKinlay  v.  Tultle,  34  Cal.  284;     Yates   v.   Monroe,    13  III.    212; 

236;     Panes!    v.   Boswell,    12    Heisk.  Newman  v.  Schueck.  58  111.  App.  328; 

(Tenn.)323.     Contra^  Kite  v.  Lumpkin,  GriflSn  v.  O'Neil,  47  Kan.  116;  Holder- 

40  Ga.  506.  man  v.  Jones,  52  Kan.  743;   Bergeron 

A  new  trial  will  be  refused  where  it  v,  Dartmouth  Sav.  Bank,  62  N.  H.  655; 

appears  that  counsel  was  absent  be-  Desnoyer  v.  McDonald,  4  Minn.  515; 

cause  he  had   not  received  his  fees.  Patterson  v.   Matthews,  3  Bibb  (Ky.) 

Cobb  V.   State,   78  Ga.  801;    Stale  v,  80;  Field  v.  Matson,  8  Mo.  686. 

Walker,  3^  La.  Ann.  19;    Mullens  v.  Season    for    Bule.  —  **  The    rule    is 

State,  35  Tex.  Crim.  Rep.  149.  founded  upon  the  wisest  public  policy. 

lUlnro  to  Setain  Other  Connael  dis-  To  permit  clients  to  seek  relief  against 
closes  negligence  where  local  counsel  their  adversaries  upon  the  alleged  neg- 
withdrew  from  the  case  six  or  seven  ligence  or  blunders  of  their  own  attor- 
days  after  notice  of  the  time  fixed  for  neys  would  open  the  door  to  collusions 
trial  was  given,  and  the  defendant  and  would  lead  to  endless  confusion  in 
failed  during  such  time  to  retain  other  the  administratipn  of  justice.  The 
counsel.  Bridgeport,  etc.,  Coal  Min.  business  of  the  courts  cannot  be  con- 
Co.  V,  Wise  County  Coal  Co.,  (Tex.  ducted  on  any  other  terms  than  that 
Civ,  App.  1897)  39  S.  W.  Rep.  gJSs.  parties  must  be  held  by  the  acts  of 

1.  The  absence  of  counsel  must  be  their  attorneys  in  their  behalf  in  causes 
free  from  the  negligence  of  the  party  in  in  which  they  are  authorized  to  appear, 
order  to  constitute  surprise.  Keeley  v.  and,  in  the  absence  of  fraud,  leaving 
O'Brien,  66  111.  358;  Walsh  v.  Walsh,  the  client  to  his  remedy  against  the 
114  111.655;  Renfro  v.  Merryman,  71  attorney  for  his  negligence."  States^. 
Ala.  195.  Dreher,  137  Mo.  11. 

Hegleet  of  Ckklefendaat  —  A  new  trial  4.  Kegligence  of  Clerks  and  Agents  of 

will  not  be  granted  to  permit  a  defend-  Attorneys.  —  A  party  is  chargeable  with 

ant  to  defend  where  the  default  was  the  negligence  not  only  of  his  attorney 

due  to  the  failure  of  a  codefendant  to  but  also  of  those  employed  or  intrusted 

retain  an  attorney  for  both  parties,  as  by  his  attorney  to  watch  the  progress 

the  negligence  of  the   codefendant  is  of   the  case    and  give   notice.      Kyle 

chargeable  to  the  defendant  as  the  act  v.   Chase,    14  Neb.   528;     Mulholland 

of  his  agent.     Bennett  v,   Carey,    72  «/.  Heyneman,  19  Cal.  605;   Webster  r. 

Iowa  476.  McMahan,     13     Mo.     582;      Davison 

2.  The  reason  of  the  rule  appears  to  v,  Heffron,  31  Vt.  687;  Hinman  v, 
be  that  a  party  is  bound  by  the  acts  of  Hamilton  Paper  Co.,  53  Wis.  169. 

his  attorney  as  agent  and  can  recover  The  failure  of  the  clerk  of  the  court 
damages  suffered  from  his  attorney's  to  notify  attorneys  of  the  proceedings 
negligence.  Consequently  the  rule  is  is  not  a  sufficient  excuse,  as  it  is  the 
relaxed  where  no  damages  can  be  re-  duty  of  attorneys  to  be  present.  West- 
covered.  See  article  Defaults,  vol.  6,  ern  Union  Tel.  Co.  v.  Griffin,  i  Ind. 
pp.  168-170.  App.  46. 

In  such  proceedings  the  attorney  is  6.  Kegligence  of  Counsel  in  Prepaiinj^ 

regarded  as  the  agent  of  his  client,  the  Case  is  not  an  accident  which  ordi- 

Gehrke  v.   Tod,   59  Mo.   522;  Field  v,  nary  prudence  could  not  have  guarded 

Matson,  8  Mo.  686;  Kerby  v.  Chadwell.  against.     Moody  v,   Dick,  4  N.  &  M. 

lo  Mo.  392;  Austin  v.  Nelson,  11  Mo.  348,  30  E.  C.  L.  379;  Gwilt  v.  Crawley, 

192;    Ridgley  v.  Steamboat  Reindeer,  8  Bing.  144.,  21  E.  C.  L.  252;  Handy  v. 

27  Mo.  442;    Biebinger  v.  Taylor,  64  Davis,  38  N.  H.  411;  Jackson  z^.  Roe,  9 

Mo.  63;  Bradford  z/.  Coit,  77  N.  Car.  72.  Johns.   (N.   Y.)  77;    Com.   v.   Beresh, 

3.  KegUgenoe  of  Attorney  Is  Hegligenoe  Thatch.  Crim.  Cas.  (Mass.)  684;  West- 
of  Client.  —  Hoskins  v.  Hight,  95  Ala.  heimer  v.  Cooper,  40  Kan.  370;  Shields 
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Ignorance  and  Inoompetenee  of  counsel  is  not  a  ground  for  a  new 
trial,  although  a  part}'  is  thereby  deprived  of  substantial  rights/ 
even  in  criminal  cases.*  A  party  is  bound  by  the  legal  blunders 
and  mistakes  of  his  attorney,'  unless  it  be  as  to  a  mistake  of  fact.* 

d.  Surprise  in  Evidence  —  (i)  False  but  Relevant  Tes- 
timony. —  Since  a  party  is  bound  to  come  prepared  to  meet 
the  case  made  by  his  adversary,  he  cannot  plead  surprise  at 
material  and  relevant  testimony,'  even  though  such  testimony  is 

V,  Burns,  31  Ala.  537;    Yates  v.  Mon-  through  inefficiency,  to  establish   the 

roe«   13  III.  219;    U.  S.  V.  Humason,  7  defense  of  insanity.     The  case  of  State 

Sawy.  (U.  S.)  252.  v,  Jones,  12  Mo.  App.  93,  was  criticised 

It  is  no  excuse  that  counsel  relied  as  being  without  precedent  and  not 
upon  statements  of  opposing  counsel  followed  in  any  state:  *'  We  doubt  not 
as  to  the  issues.  Smith,  etc.,  Imple-  that  in  that  individual  instance  their 
ment  Co.  v,  Wheeler,  27  Mo.  App.  16;  judgment  wrought  justice,  but  we  can- 
Jackson  V.  Van  Antwerp,  8  Cow.  (N.  not  give  it  our  sanction  as  a  rule  of 
V.)  273.  Unless  there  was  a  fraudulent  practice  or  procedure,  and  it  is  accord- 
attempt  to  mislead.  Chamberlain  v.  ingly disapproved." 
Lindsay,  i  Hun  (N.  Y.)  231;  Symons  3.  Blunders  and  Kistakee  of  Counf el. — 
V.  Bunnell,  80  Cal.  330.  Witters  v.  Sowles,  31  Fed.  Rep.  5;  Pre- 

Failnre  of  Attorney  to  Notify  Client.  —  vost  v,  Gratz,  i  Pet.  (C.  C.)  364;  Rug- 
Where  a  party  relies  upon  his  attorney  gles  v.  Eddy,  11  Blatchf.  (U.  S.)  524; 
to  notify  him  of  the  time  and  place  of  Webster  Loom  Co.  v,  Higgins,  13 
trial  he  is  chargeable  with  the  negli-  Blatchf.  (U.  S.)  349;  India  Rubber 
gence  of  his  attorney.  Holburn  v.  Comb  Co.  v,  Phelps,  8  Blatchf.  (U.  S.) 
Neal,  4  Dana  (Ky.)  120;  Halton  v.  SaU  85;  Hitchcock  v.  Tremaine,  9  Blatchf. 
mons,  (Tex.  1886)  2  S.  W.  Rep.  753.  (U.  S.)  550;  Dame  v.  Dame,  38  N.  11. 

Surprise  at  a  trial  without  the  de-  429;  Legrand  v.  Baker,  6  T.   B.  Mon. 

fendant  and  his  witness,  who  were  in  (Ky.)  236;  Phillips  v.  Skinner,  6  Bush 

the  city  awaiting  trial,  is  not  excusable  (Ky.)  663;     Southwestern    R.    Co.    v. 

when  a  partner  of  the  attorney  for  the  Craig,   62   Ga.   361;    Endress  v.  Nelp. 

defendant  tried  the  case  and  failed  to  i  Disney  (Ohio)  411;  Matter  of  Quin,  i 

give  notice.     Hawthorne  v.  Bowman,  Connoly  (N.  Y.)  381;  State  z/.  Currens, 

3  Sneed  (Tenn.)  524.  46  Kan.  750. 

1.  Ignoranoe  and  Inoompotenoe  of  Coon-  Inexperienoe  and  Incompetence.  —  "If 
lel.  —  State  v.  Dreher,  137  Mo.  ii;  such  grounds  were  to  be  admitted  as 
Field  V.  Matson,  8  Mo.  686;  Gehrke  v,  reasons  for  opening  cases,  there  would 
Jod,  59  Mo.  522;  State  v.  Benge,  61  never  be  an  end  of  a  suit  so  long  as 
Iowa  658;  Burion  v.  Hynson,  14  Ark.  new  counsel  could  be  employed  who 
32;  Holderman  v.  Jones,  52  Kan.  743;  could  allege  and  show  that  prior  coun- 
Boston  7/.  Haynes,  33Cal.  31;  Farmers'  sel  had  not  been  sufficiently  diligent, 
L.  &  T.  Co.  V.  Walworth  County  Bank,  or  experienced,  or  learned.**  De  Florez 
23  Wis.  249.  V.  Raynolds,  16  Blatchf.  (U.  S.)  397. 

2.  Inoompotenoe  —  Defense  of  Charge  of  4.  Mistake  of  Connsel  as  to  Facts.  — 
Harder.  —  Where  an  attorney  for  one  The  failure  of  counsel  to  recite  an  im- 
accused  of  murder  in  the  first  degree,  portant  and  controlling  fact  in  a  stipu- 
through  gross  ignorance,  incompe-  lation  of  facts  as  requested  by  his  client 
tence,  and  imbecility  advised  his  is  a  ground  for  a  new  trial  where  the 
client  that  one  charged  with  murder  client  was  free  from  negligence  and  re- 
was  not  a  competent  witness  in  his  lied  upon  her  attorney  until  the  omis- 
own  defense,  and  thereby  prevented  his  sion  was  discovered  on  the  decision  of 
client  from  testifying  as  to  the  fact  of  the  court.  Kimball  Co.  v.  Huntington, 
self-defense,  a  new  trial  was  granted,  80  Wis.  270. 

notwithstanding  the  rigid  rule  in  civil  6.  Evidonoe  Hot  Irreloyant  —  Ko  8ar- 

cases.     State   v,    Jones,    12   Mo.  App.  prise  —  California.  —  Armstrong    v, 

93.  Davis,  41  Cal.  494. 

But  in  State  v.  Dreher,  137  Mo.  11,  Illinois. — Chicago  Exhaust,  etc..  Co. 

the   court   in   such  a  case  refused   to  v.  Johnson,  44  III.  App.  224. 

grant  a  new  trial  for  failure  of  counsel,  Kentucky.  —  Smith  v.  Morrison,  3  A. 
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false.  *     The  fact  that  the  adversary's  evidence  is  different  from 

K.  Marsh.  (Ky.)  8i;  Harrison  v,  Wil-  and  the  issues  are  very  indefinite,  the 

son,  2  A.  K.  Marsh.  (Ky.)  547.  court  will  grant  a  new  trial  where  it 

Louisiana.  —  Donnell  v,   Parrott,  12  appears  that  either  party  was  surprised 

La.  Ann.  690.  hy^  the  evidence.    Davis,  etc.,  Bldg., 

Missouri.  —  Bragg    v.    Moberly,    17  etc.,  Co.  r.  Moberly,  65  111.  App.  228; 

Mo.  App.  221;  Lindauer  t^.  Meyberg,  27  Goldstein  v.  Lowtber,  81  111.  399. 

Mo.  App.  181 ;  Shotwell  v.  McElhinney,  Defeotlye  Bill  of  Partioalars  In  liutioe's 

loiMo.  677;  Harrison  t^.  White,  56  Mo.  Court. —  Under    a    bill    of    particulars 

App.  175;  Gidionsen  v.  Union    Dept.  framed  to  recover  statutory  damages, 

R.  Co.,  129  Mo.  392.  but  too  defective  for  that  purpose,  the 

Montana.  —  Francisco   v.  Benepe,  6  plaintiff  introduced  evidence  for  dam- 
Mont.  243.  ages  on  another  theory,  which  the  de- 

New    York.  —  People   r.   Marks,   10  fendant  was  not  prepared  to  meet.    The 

How.   Pr.   (N.   Y.  Supreme  Ct.)  261;  findings  of  fact  by  the  jury  were  not 

People    V.    Mack,   2   Park.    Cr.    Rep.  sufficient   to  cure  the  defect.     It  was 

(Dutchess  Special  Term)  673;  Cole  v.  held  that  a  new  trial  should  be  granted. 

Fall  Brook  Coal  Co.,  (Supreme  Ct.)  10  Barrackman  v.  Girard,  26  Kan.  284. 

N.  Y.  Supp.  417;  Dillingham  v.  Flack,  1.  False    Testimony.  —  Workman    v. 

(Supreme  Ct.)   17    N.   Y.   Supp.   867;  Taylor,   24   Mo.   App.  550;    Bragg  v. 

Hartman  v.  Morning  Journal  Assoc,  Moberly,    17  Mo.   App.    221;     Wilson 

(C.  PI.)  46  N.  Y.  St.  Rep.  403.  V.  Waldron,  12  Wash.  149. 

Pennsylvania.  —  Bitting  v.  Mowry,  I  False  evidence  may  constitute  suffi- 

Miles  (Pa.)  216.  cient  surprise  where  a  party  is  absent 

Texas.  —  Anderson  z^.  Duffield,  8  Tex.  on  account  of  sickness,  and  therefore 

237;  McNeally  v.  Stroud,  22  Tex.  229;  is  unable  to  contradict  and  explain  the 

Gulf,  etc.,  R.  Co.  V.  Shearer,  i  Tex.  defendant's     testimony.       Ricker    v. 

Civ.  App.  343:  Conwillr.  Gulf,  etc.,  R.  Horn,  74  Me.  289. 

Co.,  85  Tex.  96.  Failure  to  have  evidence  to  rebut  false 

Vermont.  —  Knapp  v.  Fisher,  49  Vt.  testimony  is   evidence   of  lack  of  or- 

94;  Dodge  V.  Kendall,  4  Vt.  31.  dinary  prudence.     Befay  v.   Wheeler, 

Washington.  —  Wilson   v.    Waldron,  84  Wis.  135. 

12  Wash.  149.  False  testimony  is  a  ground  for  a  new 

Wisconsin.  —  Delaney  v.  Brunette,  62  trial  if  the  testimony  vvas  inadmissible 

Wis.  615;  Davis  v.  Ruggles,  2  Chand.  and  irrelevant,  as  where  a  party  alleges 

(Wis.)  152.  performance  and  proves  a  waiver  of  the 

Surprlie   by   Irrelorant    Teftimoxky  is  conditions    of    contract  of  insurance, 

sufficient    ground     for   a    new    trial.  Nudd  r.  Home  Ins.,  etc.,  Co.,  25  Minn. 

Kenezleber  z/.  Wahl,  92  Cai.  202 ;  James  100. 

t/.  Hicks,  58  Mo.  App.  521;  Barrackman  A  party  does  not  exercise  ordinary 

V,  Girard,  26  Kan.  284.  prudence  when  he  relies  upon  an  oral 

Want  of  diligence  cannot  be  charged  agreement  of  counsel  as  to  the  issues  to 

against  a  party  who  fails  to  procure  be  litigated.     Smith,  etc.,  Implement 

existing  testimony  to  disprove  a  state-  Co.  v.  Wheeler,  27  Mo.  App.  16. 

ment  of  which  he  is  not  advised  by  the  The  fact  that  the  surprised  party  was 

pleadings.     German  v.  Maquoketa  Sav.  misled  by  the  opposite  party,  and  be- 

Bank,  38  Iowa  368;  Menk  v.  Commer-  lieved  that  certain  facts  would  be  ad- 

cial  Ins.  Co.,  70  Cal.  585;  Dunham  zr.  mitted  or  not  seriously  disputed  at  the 

State,  3  Tex.  App.  465.  trial,  and  therefore  failed  to  introduce 

Where  the  court,  in  denying  a  motion  evidence  as  to  such  facts,  is  not,  in  the 

for  a  continuance,   before  trial,  ruled  absence  of  fraud,  such  surprise  as  calls 

that  the  plaintiff  should  be  restricted  to  for  a  new  trial.     Taylor  v.  Harlow,  11 

one  element  of  damages,  and  on  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  285. 

trial  admitted  evidence  to  prove  other  The  filing  of  a  new  account  on  an 

damages,  a  new  trial  should  be  granted,  appeal  and   the  introduction  of  testi- 

it  appearing  that  the  defendant  relied  mony  in  support  thereof  constitute  a 

upon  such   order  and    was  surprised  surprise  to  the  opposite  party  entitling 

by  the  unexpected  evidence.     Colorado  him  to  a  new  trial  or  a  continuance. 

Midland  R.  Co.  v.  Bowles,  14  Colo.  85.  Webb  v.  Lasater,  5  111.  543;  Newhall 

Ho  Wrltton    Ploadlngs.  —  In    cases  v.  Appleton,  47  N.  Y.  Super.  Ct.  38. 

where  there  are  no  written  pleadings  Where  a  bill  of  particulars  \^  filed,  a 
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what  it  was  supposed  it  would  be  is  not  sufficient.  ^  A  party 
must  come  prepared  to  meet  any  material  evidence,  and  has  no 
right  to  assume  that  false  or  contradictory  evidence  will  not  be 
introduced.* 

(2)  Exclusion  of  Evidence,  —  The  exclusion  of  incompetent  or 
irrelevant  testimony  is  not  a  ground  for  a  new  trial  *  unless  a 

party  cannot  be  surprised  at  any  evi-  if  he  is  surprised  at  their  testimony, 

dence  offered  by  his  adversary  to  estab-  Armstrong     v.    Davis,    41    Cal.    499; 

lish  the  items,  even  if  such  evidence  Klockenbaum  v.  Pierson,  23  Cal.  160; 

was    not    offered    at    a    former    trial.  Pittsburgh,  etc.,  R.  Co.  v,  Sponier,  85 

Rockford,  etc.,  R.  Co.  v.  Rose,  72  111.  Ind.  165;   Fagan  v.  State,  3  Tex.  App. 

183.  400. 

1.  California.  —  Taylor  v.  California  8.  Snrprlie  at  Sxelniioxi  of  Xridflnoe  — 

Stage  Co.,  6  Cal.  228.  Miftak*  of  Law. —  Dorsey  v,  Maury,  10 

Illinois,  —  Bell  v,   Gardner,    77   111.  Smed.   &   M.    (Miss.)  298;    Curry    v, 

319.  Kurtz,  33  Miss.  24;  Hite  v,  Lenhart,  7 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Mo.  22;    Morgan  v.  Marshall,  7  J- J» 

Sponier,  85  Ind.   165;  Travis  v.  Park-  Marsh.  (Ky.)  316;  Holmes  v.  M'Kin- 

hurst,  4  Ind.  171 ;  Cummins  v.  Walden,  ney,  4  T.  B.  Mon.  (Ky.)  5;  Lawrence  v, 

4  Blackf.  (Ind.)  307;  Working  v.  Garn,  Fulton,  19  Cal.  683;  Sanford  Mfg.  Co. 

148  Ind.  546.  V.  Wiggin,  14  N.  H.  441;  Turnley  v. 

Missouri.  —  Patrick  v.  Boonville  Gas  Evans,  3  Humph.  (Tenn.)  222;  Morgan 

Light  Co.,  17  Mo.  App.  462;  Shotwell  v.  Winston,  2  Swan  (Tenn.)  472;  Nane 

V.  McElhinney,  loi  Mo.  677.  v.  Simpson,  5  Sneed  (Tenn.)  612;  Dun- 

Montana.  —  O'Donnell  v.  Bennett,  12  nahoe  v.  Williams.  24  Ark.  264. 

Mont.  242.  The  rejection  of  secondary  evidence 

Rhode  Island,  —  JohnsoiT  v.  Blanch-  material  to  the  defense  which  had  been 

ard,  5  R.  I.  24.  considered  sufficient  on  a  former  trial 

Texas,  —  Fears  v.  Albea,  69  Tex.  437.  is  such  mistake  and  surprise  as  to  war- 

United    States.  —  Martin    v,    Clark,  rant  a  new  trial,  especially  where  such 

Hempst.  (U.  S.)  259.  evidence  was  excluded  on  a  point  of 

¥1fUlro  as  to  Orimo.  —  A   new  trial  practice  not  entirely  clear.     Keeter  v. 

will  not  be  granted  for  surprise  in  a  Case,  (Tex.  Civ.  App.   1897)  41  S.  W. 

trial  of  an  indictment  for  obstructing  Rep.  528. 

the  public  road  where  the  defendant  Sxolniioii  of  Bopotitioss.  —  Ruling  out 

was  merely  mistaken  as  to  the  point  a  deposition  on  the  ground  of  irregu- 

where  the  obstruction  was  charged  to  larity  cannot  be  a  surprise  which  will 

be  and  so  was  not  prepared  to  defend  entitle  the  defeated  party  to  a  new 

himself.    Wholford  v.  Com.,  4  Gratt.  trial.      Smith    v.   Natchez  Steamboat 

(Va.)  553,  Co.,   I   How.  (Miss.)  479;    Dorsey   v. 

8.  Gardner  v.   State,  94    Ind.    489;  Maury,   10  Smed.  &   M.   (Miss.)  298; 

Pauley  v.  Short,  41  Ind.   180;  Hill  v.  Lawrence  v,  Fulton,  19  Cal.  683;  Lee 

Sutton,  47  Ind.   592;    Chamberlain  v.  v.  Banks,  4  Litt.  (Ky.)  ii;  Gentry  v, 

Reid,  49  Ind.  332;  Armstrong  t/.  Davis,  McKehen,  5  Dana  (ICy.)  34;  Blair  v. 

41  Cal.  499:  Foster  v.  Easton,  (Supreme  Childs,  10  Heisk.   (Tenn.)  199;  Peers 

Ct.)  2^N.  Y.  Supp.  772;   Bragg  v.  Mo-  t/.  Davis,  29  Mo.  190;  Hirsch  v.  Patter- 

berly,  17  Mo.  App.  221.  son,  23  Ark.  112. 

It  is  not  ordinary  prudence  to  rely  But   where  objection   is  first   made 

upon  the  unsworn  statement  of  a  wit-  when    it   is  too    late  to  apply  for  a 

ness  for  the  opposite  party  as  to  what  continuance,     there  may  be  sufficient 

will  be  his  testimony,  and  surprise  re-  ground  for  granting  a  new  trial  for 

suiting  from  such  reliance,  whereby  a  surprise.    Thompson  v.  Porter,  4  Bibb 

party  goes  to  trial  without  witnesses  to  (Ky.)  71. 

prove  the  real  truth,  is  not  cause  for  a  Where  the  irregularity  consisted  in 

new  trial.     Pittsburgh,  etc.,  R.  Co.  v.  lack  of  authority  of  the  attorney  who 

Sponier,  85  Ind.  165.  attended  the  taking  of  the  deposition 

A  Party  Should  Bo  Prepared  to  Proro  the  in  behalf  of  the  defendant,  a  new  trial 

Seal  Truth,  and  if   he  depends  upon  was  granted  to  allow  such  deposition 

what  the  witnesses  of  his  adversary  say  to  be  regularly  taken.     State  Bank  v. 

they  will  testify  to,  he  cannot  complain  Cowan,  7  Humph.  (Tenn.)  70. 
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party  is  surprised  by  a  change  in  the  rulings  of  the  court.* 

(3)  Mistake  in  Omitting  Testimony,  —  Overlooking  material 
testimony  •  or  neglecting  to  secure  valuable  and  accessible  evi- 
dence •  does  not  warrant  a  new  trial. 

(4)  Accident  Destroying  Evidence,  —  The  fact  that  evidence 
was  destroyed  by  fire  may  be  ground  for  a  new  trial  if  such  evi- 
dence cannot  be  restored."* 

(5)  Accident  Preventing  Bill  of  Exceptions  —  Death  of  Judge  or 
Boportor.  —  A  new  trial  will  be  granted  where  a  party  is  prevented 
from  obtaining  a  bill  of  exceptions  by  the  death  of  a  judge  ^  or 
reporter,*  or  by  the  inability  of  the  reporter  to  transcribe  his 

So  the  suppression  of  a  deposition  contra^  Jinks  v.  Lewis,  8q  Ga.  787.     Bat 

that  would  be  of  no  benefit  to  the  com-  it  is  a  matter  resting  within  the  diacre- 

plaining  party  will  not  entitle  him  to  tion  of  the  court,  and  an  order  granting 

a   new  trial.     Hirsch  v.  Patterson,  33  a  new  trial  for  omitted  testimony  wifl 

Ark.  112.  not  be  reversed.     Greene  v,  Farlow, 

When  the  court,  after  granting  a  mo-  138  Mass.  146. 
tion  for  the  suppression  of  a  deposition  8.  Linard  v,  Crossland,  10  Tex.  463. 
as  containing  matter  irrelevant  to  the  One  who,  having  reason  to  believe 
issue,  permits  the  matter  to  go  to  the  that  his  adversary  will  dispute  a  certain 
jury  without  a  reasonable  notice  to  point  in  the  case,  summons  only  one 
the  party  making  the  motion,  the  latter  witness  to  support  it,  will  not  be 
is  entitled  to  a  new  trial.  The  Steam-  granted  a  new  trial  to  enable  him  to  re- 
boat  Violet  V,  McKay,  23  Ark.  543.  enforce  the  testimony  of  his  single  wit- 

Erroneovs  Ezolvsion  of  Evidenoe.  —  Sur-  ness.    Test  z^.  Larsh,  160  Ind.  563. 

prise    caused    by    the    exclusion    of  4.  Seportera*  Kotat  DMtroyed  \ij  Vir*. 

material  and  relevant  testimony  which  —  The  fact  that  the  pleadings,  deposi- 

cannot  be  supplied  is  sufficient  ground  tions,   and  reporters'   notes   were  de- 

for  a  new  trial.     Keeter  v.  Case,  (Tex.  stroyed  by  fire  does   not  constitute  a 

Civ.   App.    1897)  41   S.   W.  Rep.  528;  sufficient "  accident  "  to  require  a  new 

Buford  V.  Bostick,  50  Tex.  371;  Chinn  trial,  where  copies  of  the  pleadings  were 

V,  Taylor,  64  Tex.  385.  substituted  and  sufficient  minutes  and 

1.  Surprise   by  Change  of  Bnliiigs.  —  memoranda  were  preserved  to  enable 

Morrow  V.  Hatfield,  6  Humph.  (Tenn.)  the  applicant  to  prepare  and  serve  a 

108;  Helm  V,  Jones,  9  Dana  (Ky.)  27;  statement  of  the  case.    Golden  Terra 

Boyce  v,  Yoder,  2  J.  J.  Marsh.  (Ky.)  Min.  Co.  v.  Smith,  2  Dakota  453. 

sis;    Starkweather  v.   Loomis,    2  Vt.  6.  Deathof  Indge.  —  Where  a  party  is 

573.  prevented   b^  the  death  of  the  judge 

TheimeotionofDepoeitioni  which  had  from  obtaining  the  settlement  of  us 

been  received  on  a  former  trial  of  the  bill  of  exceptions,  a  new  trial  will  be 

same  suit  is  such  a  surprise  as  requires  granted  if  the  successor  is  not  author- 

the  granting  of  a  new  trial.     Kincaid  v,  ized  to  settle  it.     Newton  v.  Boodle,  3 

Kincaid,  i  J.  J.  Marsh.  (Ky.)  100.  C.  B.   795,   54  E.  C.  L.  795;  Wright  e^. 

Admitting  a  Sappretied  Depotition  is  a  Judge,  41  Mich.  726;  Campau  v.  Judge, 

cause  for  surprise.      The   Steamboat  40  Mich.   630;    Stebblns   r.   Field,  41 

Violet  ».  McKay,  23  Ark.  543.  Mich.  373. 

8.  Omifliioii  of    Material  Evidenoe. —  6.  Death  of  Stenographer.  —  A  new  trial 

Yell  v.  Lane,  41  Ark.  53;   Crowell  v,  will  not  be  granted  because  the  official 

Harvey,  30  Neb.   570:  The  Steamship  stenographer  died  before  transcribing 

Francis  Wright,   7   Ben.   (U.    S.)    88;  his  notes,  in  a  case  where  numerous 

Feiber  v.  Manhattan  Dist.  Tel.  Co.,  15  witnesses  were  examined  and  the  appli- 

Daly  (N.  Y.)  62.  cant  avers  that  he  is  unable  to  prepare 

Where  through  inadvertence  counsel  a  statement  of  the  case,  but  it  does  not 

overlooks  material  evidence  at  the  trial  appear  that  such  statement  could  not 

and  fails  to  introduce  it,  although  at  have  been  prepared  by  suggestions  for 

hand,  a  new   trial  should   be  granted  amendment  by  the  adverse  party  and 

on  the  ground  of  accident  or  surprise,  the  court.     Lidgerwood   Mfg.    Co.   v. 

Rolfe  V,   Rolfe,  io  Ga.  143.     But  see  Rogers,  56  N.  Y.  Super.  Ct.  350. 
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notes.  * 

e.  Surprise  by  Amendment  of  Pleading.  —  Amendments 

which  require  proof  of  new  facts  and  time  for  further  preparation 
will  constitute  good  ground  for  a  continuance,  and  if  a  continu- 
ance is  refused  and  a  party  is  unable  to  meet  the  issues  during 
trial  a  new  trial  should  be  granted.* 

/.   Surprise  Occasioned  by  Witness  — (i)   Generally  — 

Keoeifity  of  Inquiry  Before  Trial.  —  Surprise  arising  from  the  witness  of 
the  adverse  party  '  or  the  party's  own  witness  *  testifying  differ- 
ently from  what  was  expected  is  not  a  ground  for  a  new  trial 
unless  the  applicant  had  exercised  ordinary  diligence  to  ascertain 
what  such  testimony  would  be,'  and  had  been  misled  by  the 

1.  Failure  to  Obtain  Bill  of  Ezeeptioiie.—  nesses  do  not  support  his  theory  of  the 

A  new  trial  wiU  be  granted  where  a  facts  will  not  justify  the  granting  of  a 

party  fails  to  obtain  a  bill  of  exceptions  new  trial  on  the  ground  of  surprise, 

without  laches  on  his  part  and  through  Harrison  v.  White,  56  Mo.  App.  175. 

the  inability  of  the  court  reporter  to  Tettimony  of  Advene  Party.  —  A  party 

transcribe    his    notes.       Matthews    v,  surprised  at  the  testimony  of  his  ad  ver- 

Mulford.  (Neb.   1898)  73  N.   W.   Rep.  sary  will  not  be  granted  a  new  trial  to 

661;  Holland  v,  Chicago,  etc.,  R.  Co.,  enable  him  to  give  oral  testimony  in 

(Neb.  1897)  71  N.  W.  Rep.  989.  rebuttal,  where   the   party  has  relied 

By  a  rule  of  court  in  the  District  of  upon  his  deposition  and  no  satisfactory 
Columbia,  "  in  case  the  justice  is  un-  excuse  for  his  absence  is  shown, 
able  to  settle  the  bill  of  exceptions,  and  Thompson  v.  Anthony,  48  III.  468. 
counsel  cannot  settle  it  by  agreement,  a  Where  a  plaintiff  testifies  differently 
new  trial  shall  be  granted.  Evans  v,  on  the  second  trial  the  defendant  is  en- 
Humphreys,  9  App.  Cas.(D.  C.)  392,  24  titled  to  a  new  trial.  Levy  v.  Brown, 
Wash.  L.  Rep.  782.  11  Ark.  16. 

A  new  trial  was  granted  where  the  A  defendant  has  no  right  to  go  to 
judge  was  too  ill  to  settle  before  his  trial  relying  upon  the  chance  of  ex- 
term  expired  by  promotion.  Benett  v,  tracting  from  the  plaintiff,  upon  cross- 
Peninsular,  etc..  Steam  Boat  Co.,  16  C.  examination,  admissions  which  would 
B.  29,  81  E.  C.  L.  29.  dispense  with  proper  proofs.     But  if 

A  new  trial  is  properly  granted  where  he  did  so,  and  the  adverse  party,  in- 

the  trial  j  udge  has  failed  to  settle  a  bill  stead  of  admitting  the  fact  sought  to 

of  exceptions  before  his  death  and  the  be  proved,  denied  it,  it  would  not  afford 

successor  refuses  to  settle  it  because  of  ground  for  a  new  trial.     Randall  v, 

his  ignorance  of  the  facts.     Henrichsen  Packard,!  Misc.  Rep.  (N.  Y.  C.   PI.) 

V,  Smith,  29  Oregon  475.  347. 

But  a  new  trial  will  be  refused  if  the  4.  Applioant'e  Own  WitnoMoe.  —  Hew- 

applicant  failed  to  serve  the   bill  in  lett  v,  Cruchley,  5  Taunt.  277,  i  E.  C. 

time.     Benedix  t'.  German  Ins.  Co.,  80  L.   107;   Guard  v.  Risk,  11   Ind.   156; 

Wis.   148;    Davis  v.  Menasha,  21  Wis.  Graeter  v.  Fowler,  7  Blackf .  (Ind.)  554; 

491.  Van  Tassell  v.  New  York,  etc..  R.  Co., 

8.  See  article  Continuances,  vol.  4,  i    Misc.    Rep.    (N.    Y.    C.    PI.)    312; 

pp.  836,  837.  Schultz  V.  Third  Ave.  R.  Co.,  47  N.  Y. 

8.  Advene  WitnoM.—  Moore   v.  Los  Super.  Ct.  285;   Sproul  v.  Resolute  F. 

Angeles  Infirmary,  49  Cal.  670;  Taylor  Ins.  Co.,  i  Lans.  (N.  Y.)  71;   Shotwell 

V.   California  Stage  Co.,  6  Cal.   228;  v.  McElhinney,  loi  Mo.  677. 

Jones    V,   Parish,   i   Pin.   (Wis.)   494;  A  new  trial  will  not  be  granted  for 

Bingham  v.  Walk,  128  Ind.  164;  Tay-  surprise  occasioned  by  a  change  of  the 

lor  Water  Co.  v.  Dillard,  9  Tex.  Civ.  testimony  of  a  party's  witness  as  to 

App.  667;  Hull  V,  Minneapolis  St.  R.  certain  dates,  where  the  legal  effect  of 

Co.,  64  Minn.  402.  the  testimony  was  the  same.    Wolf  v, 

A  party  must  not   expect  that  his  Brass,  72  Tex.  133. 

views  or  theory  of  the  case  will   be  6.  Ruger  v,   Bungan,   10  Ind.  451; 

adopted  or  sustained  by  the  witnesses  Todd  v.  State,  25  Ind.  212. 

of  his  opponent,   and  that  such  wit-  Where  the  attorney  had  examined  a 
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witness,*  or  unless  the  witness  has  contradicted  his  former  testi- 
mony.* It  must  be  shown  that  the  testimony  of  the  witness  is 
not  true  '  or  that  the  missing  testimony  can  be  supplied  if  a  new 
trial  is  granted.* 

(2)  Impeachment  of  Witness.  —  A  new  trial  will  not  be  granted 
merely  to  enable  a  party  to  impeach  his  opponent's  witness  •  or 
for  surprise  occasioned  by  the  unexpected  impeachment  of  his 
own  witnesses.® 

witness,  and  relied  upon  his  testimony  Where  a  witness  testified  differently 

as  then  stated  by  him,  it  was  held  an  on  a  former  trial  and  a  continuance 

abuse  of  discretion  to  refuse  a  new  trial  was    denied,   a    new  trial  should    be 

for  surprise  caused  by  the  witness's  granted.     Withers  v.    State,   23  Tex. 

testifying   differently   upon   the   trial.  App.  396. 

Delmas  v.  Margo,  25  Tex.  i.  8.  Surprise  at  the  testimony  of  a  wit- 
Surprise  occasioned  by  a  witness's  ness  is  not  a  ground  for  a  new  trial  in 
testifying  contrary  to  what  another  a  criminal  or  civil  case  unless  it  can  be 
person  had  promised  he  would  testify  shown  that  such  testimony  was  not 
is  not  a  ground  for  a  new  trial  where  true.  People  v.  Jocelyn,  29  Cal.  562; 
the  witness  was  summoned  by  the  ad-  Cartery's  Estate,  56  Cal.  470;  Delmas 
verse  party  and  had  made  no  state-  v.  Martin,  39  Cal.  555;  Mehan  v,  Chi- 
ment  as  to  what  his  testimony  would  cago,  etc.,  R.  Co.,  55  Iowa  305;  May- 
be. By  the  exercise  of  proper  diligence  field  v.  State,  44  Tex.  59;  Hull  v, 
the  purport  of  his  testimony  could  Minneapolis  St.  R.  Co.,  64  Minn.  402. 
have  been  ascertained  before  trial.  4.  When  a  motion  for  a  new  trial  on 
Taylor  Water  Co.  v,  Dillard,  9  Tex.  the  ground  of  surprise  is  made  because 
Civ.  App.  667.  witnesses  have  failed  to  testify  as  they 

1.  Misled  by  Former  Statements.  —  Mc-  represented  before  the  trial  they  would 
Farland  v.  Clark,  9  Dana  (Ky.)  134;  testify,  the  question  is  whether  the  evi- 
Rodriguez  v.  Comstock,  24  Cal.  85;  dence  to  be  produced  on  another  trial 
Cartery's  Estate,  56  Cal.  470;  Gotzian  is  such  as  will  probably  secure  a  difier- 
V.  McCollum,  8  S.  Dak.  186.  ent  result.    Stellwagen  v.  Life  Assoc. 

Such  surprise  is  not  available  where  of  America,  14  Blacchf.  (U.  S.)  349. 

the  attention  of  the  witness  was  not  6.  Schultz  v.  Third  Ave.  R.  Co.,  47 

called  to  the  discrepancy  and  impeach-  N.  Y.  Super.  Ct.  285;   Starin  v,  Kelly, 

ing  testimony  offered.     Underwood  v,  47  N.  Y.  Super.  Ct.  288;   Jackson  v, 

Ains worth,  72  Miss.  328.  Rowland,  6  Wend.  (N.  Y.)  666;   Com. 

If  a  party  was   misled    by  former  v,  Waite,  5  Mass.  261;    Hammond  v. 

statements  of  a  witness  he  must  indi-  Wadhams,  5  Mass.  353;  Com.  v.  Drew, 

cate  his  surprise  at  the  trial  by  proving  4  Mass.  391;   Com.  v.  Green,  17  Mass. 

the  former  statements.     Adamant  Mfg.  515:  Lloyd  v.  Monpoey,  2  Nott  &  M. 

Co.  t/.  Pete,  61  Minn.  464;    Halsey  v,  (S.  Car.)  446;  Riley  r.  State,  9  Humph. 

Stillman,  48  III.  App.  413.  Tenn.)  646;   Sells  v,  Hoare,  3  Brod.  & 

The  court  may  refuse  to  grant  a  new  B.  232,  7  E.  C.  L.  425. 

trial  on  the  afiSdavit  of  a  party  that  a  The  testimony  must  be  not  only  im- 

witness  swore  differently  at  a  former  peaching  but  sufficient  to  change  the 

trial,  and  that  the  affiant  had  discovered  result.     Allen  v.  Young,  6  T.  B.  Mon. 

only  since  the  last  trial  that  he  could  (Ky.)  136. 

prove  that  the  witness  swore  differ-  6.  Unexpected  evidence  impeaching 
ently.  Judge  v,  Moore,  9  Fla.  269.  the  character  of  the  complainant's  wit- 
Where  a  defendant  has  been  misled  nesses  is  not  a  surprise  for  which  a 
by  the  statements  of  persons  who  were  new  trial  will  be  granted.  Bell  v, 
present  at  an  alleged  assault  with  in-  Howard,  4  Litt.  (Ky.)  117. 
tent  to  murder,  and  after  conviction  Although  a  party  has  the  right  to  im- 
learns  that  they  were  willing  to  swear  peach  witnesses  of  the  adverse  party 
to  his  innocence,  he  will  be  entitled  to  without  notice,  ordinary  prudence  does 
a  new  trial.  Thomas  z/.  State,  52  Ga.  not  require  the  adverse  party  to  come 
509.  with  a  host  of  witnesses  to  prove  his 

2.  Pheriix  v,  Baldwin,  14  Wend.  (N.  case  and  an  additional  host  to  uphold 
Y.)62;  Levy  v.  Brown,  ii  Ark.  16.  their  character  for  truth  and  veracity. 
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(3)  P^J^ry  of  Witness.  —  Perjury  by  a  witness  is  not  a  ground 
for  a  new  trial  *  unless  a  party  is  surprised  by  the  false  testimony  • 
or  unless  perjurj'  is  made  a  separate  ground  by  the  statute,* 

(4)  Mistake  of  Witness.  —  A  new  trial  is  rarely  granted  to 
enable  a  witness  to  correct  his  testimony.^  To  accomplish  this 
the  mistake  must  be  such  as  could  not  have  been  prevented  by 
consulting  the  witness  before  trial  '  or  in  conducting  his  examina- 
tion.*    But  where  it  clearly  appears  that  the  mistake  related  to  a 

Where  a  party  is  surprised  by  the  im-  action  or  of  defense."    This  is  an  in- 

peachment  of  his  witnesses  in  such  dependent  ground    and    not    coupled 

case  a  new  trial  should  be  granted  if  with  surprise,  and  a  party  need  not 

the  party  makes  complaint  when  sur-  make  prompt  complaint  by  applying 

prised.       Lee-CIark-Andreesen    Hard-  for  a  continuance  as  in  case  of  sur- 

ware  Co.  v,  Yankee,  9  Colo.  App.  443.  prise.     Rickroad    v,    Martin,  43    Mo. 

1.  Workman  v.  Taylor,  24  Mo.  App.  App.  597. 

550;    Bragg  V.  Moberly,  17  Mo.  App.  Iowa.  —  Where  the  successful  party 

aai;  Wilson  v,  Waldron,  13  Wash.  149;  introduces  false  testimony  a  new  trial 

Befay  v.  Wheeler,  84  Wis.  135;    Ben-  may    be    granted    on    the  ground   of 

field  V,  Petria,  3  Doug.  24, 26  E.  C.  L.  20.  '*  misconduct  of  the  prevailing  party." 

An  application  for  a  new  trial  cannot  Shenandoah   First  Nat.  Bank  v,  Wa- 

be    delayed    pending    an    indictment  bash,  etc.,  R.  Co.,6i  Iowa  700;  Cleslie 

against  a  witness  for  perjury  at  the  v.  Frerichs,  95  Iowa  83. 

trial.     Warwicke  v.  Bunce,  4  M.  &  S.  4.  Howe    v.    Briggs,    17    Cal.    385; 

140;  Pott  V,  Parker,  2  Chit.  Rep.  269,  Hause  v.  Sloyer,  3  Pa.  Dist.  Rep.  320. 

18  E.  C.  L.  332.  An  affidavit  by  a  witness  in  the  for- 

False  evidence  creating  surprise  is  mer  trial  that  he  was  surprised  on  his 

not  sufficient  where  it  was  immaterial  examination,  and  explaining  and  cor- 

and  could  have  had  no  influence  on  the  recting  a  mistake  in  his  testimony,  is 

judgment.    Guy  v.   Hanley,   21    Cal.  not  sufficient  to  warrant  the  granting 

397.  of  a  new  trial.     Steinbach  v.  Colum- 

9.  Ricker  v,  Horn,  74  Me.  289;  Nudd  bian  Ins.  Co.,  2  Cai.  (N.  Y.)  129. 

V,  Home  F.  Ins.,  etc.,  Co.,  25  Minn.  A  new  trial  should  not  be  granted 

100;   Proctor  V.  Simmons,  9  Moo.  581,  because  a  witness  did  not  use  language 

17  E.  C.  L.  127.  to  convey  the  meaning  he  intended. 

A  new  trial  will  not  be  granted  on  Sheffield  v.  MuUin,  28  Minn.  251.     See 

the  affidavit  of  the  petitioner  that  the  also  State  v,  Viers,  82  Iowa  397. 

witnesses  of  the  prevailing  party  swore  Relief    for    this    cause    should    be 

falsely,  where  no  affidavits  of  the  wit-  granted  only  in  extreme  cases.     As 

nesses  to  that  effect  are  produced,  no  said  in  O'Kelly  v,  Felker,  71  Ga.  775: 

steps  to  prosecute   them   for  perjury  *'  It  will  not  do,  except  in  extraordi- 

have  been  taken,  and  an  affidavit  of  nary  cases,  to  make  such   mistake  a 

one  of  the  witnesses  denying  the  per-  rule  for  granting  a  new  trial.     It  is  too 

jury    charged     is    filed.      Dexter   v,  tempting  to  parties  to  get  affidavits  of 

Handy,  13  K.  I.  474.  mistake  from  witnesses,  and  the  temp- 

Hewly  SiMOTwed  EvidenM.  —  If  sCiffi-  tation    and    tendency    would    be    too 

cient  evidence  of  perjury  is  obtained  great  to  bribery  and    perjury."    See 

after  trial  to  impeach  and  contradict  a  also  Tarver  v,   McKay,    15   Ga.   550; 

witness  and  probably  change  the  re-  Scofield  Rolling  Mill  Co.  v.  State,  54 

suit,  a  new  trial  may  be  granted  for  Ga.  635. 

newly  discovered  evidence.    Seein/ra,  Vewlj    SiMOVored     EvldtfiiM.  —  Mis- 

III.  i\.  Newly  Discovered  Evidence,  takes  discovered  after  trial   and  evi- 

8.  Miifoiiii.  —  Under  section  2240  dence  correcting  mistakes  may  con- 
Missouri  Stat.  1889,  a  new  trial  may  be  stitute  newly  discovered  evidence, 
granted  where  *'  the  court  is  satisfied  Scofield  Rolling  Mill  Co.  v.  State,  54 
that  perjury  or  mistake  has  been  com-  Ga.  636. 

mitted  by  a  witness,  and  is  also  satis-  6.  Crawford  v,  Georgia  Pac.  R.  Co., 

fied  that  an  improper  verdict  or  finding  86  Ga.  5. 

was  occasioned  by  any  such  matters,  6.  Nelson  v,  Carlson,  54  Minn.  90; 

and  that  the  party  has  a  just  cause  of  Valentino  v.  Weil,  67  Ga.  15. 
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material  fact  *  and  probably  aflfected  the  verdict,*  a  new  trial  will 
ordinarily  be  granted.' 

(5)  Intoxication  or  Insanity  of  Witness.  —  Intoxication  or  insan- 
ity of  a  witness  may  sometimes  be  sufficient  surprise  to  be  a 
ground  for  a  new  trial.*  But  where  the  witness  was  examined, 
and  the  trial  court  had  an  opportunity  to  ascertain  his  condition 
and  whether  the  applicant  was  injured  by  the  lack  of  such  testi- 
mony, its  decision  will  not  be  disturbed.* 

(6)  Absence  of  Witnesses.  — A  new  trial  may  be  granted  if  a 
witness  was  absent  under  circumstances  which  were  not  due  to 
any  negligence  of  the  applicant.*    But  it  must  appear  that  the 

If  a  party   failed  by  proper  cross-  (Ind.)  304;    Fox  v.  Territory,  2  Wash, 

examination  to  make  a  witness  recall  Ter.  297;    Shlpp  v,  Suggett,  9  B.  Mon. 

and    correct    a    former    contradictory  (Ky.)  5;  Land  v.  Miller,  7  Tex.  463. 

statement  he  will  not  be  allowed  a  new  Jn    Iseley    v.    Lovejoy,    8    Blackf. 

trial.     Webb  v.  Barnard,  36  Minn.  336;  (Ind.)  462,  a  party  moved  for  a  new 

Howell  V.  Howell,  37  Mo.  124.  trial  on  the  ground  that  a  material  wit- 

EmbarraMment  and  Excitement  —  For-  ness  for  him  was  incapacitated  by  in- 
getting  Material  Faots.  —  One  is  not  en-  toxication  to  give  evidence  on  the  trial, 
titled  to  a  new  trial  because,  when  For  aught  shown  by  the  affidavits  in 
testifying,  he  was  so  nervous,  excited,  support  of  the  motion,  the  party  might 
and  embarrassed  that  he  forgot  many  have  previously  known  of  the  intoxica- 
important  facts,  and  answered  in  such  tion  and  have  been  instrumental  in 
a  manner  as  to  prejudice  his  case,  occasioning  it.  It  was  held  that  the 
Korte  V.  Hoffman,  97  Mo.  284.  But  motion  was  rightly  overruled, 
see  Ainsworth  v.  Sessions,  i  Root  A  refusal  of  the  right  to  cross- 
(Conn.)  175.  examine  a  witness  because  of  his  in- 

Where  the  Tettimony  of  a    Material  toxication  is  a  sufficient  gioundfora 

WitnoM  Ib  Inooherent  on  account  of  his  new   trial.     State  v,   McNinch,    12   S. 

being  disconcerted  and  embarrassed  at  Car.  89. 

the  trial,  so  that  it  is  unintelligible,  a  Ineanity  of  a  WitnoM  for  the  defend- 
new  trial  may  be  granted.  Ainsworth  ant,  creating  surprise  by  variance  in 
V.  Sessions,  i  Root  (Conn.)  175.  his  testimony,    was  held  sufficient   to 

1.  A  mistake  relating  to  an  immate-  justify  a  new  trial,  where  the  witness's 

rial  matter  is  not  sufficient.     Magnay  manner  while  testifying  was  such  that 

V.  Knight,  I  M.  &  G.  944,  39  E.  C.  L.  the  jury  might  have  imputed  it  to  a 

721;    Brinson    v,    Faircloth,     82    Ga.  guilty  conscience  and  rendered  a  vei- 

185.  diet  against  the  defendant  in  indigna- 

8.  A  new  trial  will  not  be  granted  tion  at  an  apparent  attempt  to  defeat 

where  it  clearly  appears  that  the  ver-  justice  by  perjury  of  an  employee,  and 

diet  could  not  have  been  based  upon  where  the  defendant  did  not  discover 

the  evidence  claimed  to  be  given  by  the  mental    condition  of  the   witness 

mistake.     State  v.  Viers,  82  Iowa  397.  until   he   was   declared   insane  a   few 

8.  Coddington  v.  Hunt,  6   Hill  (N.  days  after  the  trial.     Hel wig  v.  Second 

Y.)595;  Mersereau  V.  Pearsall,  6  How.  Ave    R.  Co.,  9  Misc.  Rep.  (N.  Y.  C. 

Pr.  (N.  Y.  Supreme  Ct.)  293;  Wilson  v,  PI.)  61. 

Brandon,  8  Ga.   136;    Scofield  Rolling  6.  Shipp     v.    Suggett,    9    B.     Mon. 

Mill  Co.  V.  State,  54  Ga.  635;    Hewey  (Ky.)  5. 

V,  Nourse,  54  Me.  256;    Richardson  v.  6.  McLane    v.  Harris,   i    Mo.    700; 

Fisher,  7  Moo.  546,  i  Bing.  145,  8  E.  C.  Smith  v.  Chapel,  36  Minn.  180;  Black 

L.  444.  V.  State,  27  Tex.  App.  495;  Sherrard  v. 

4.  Intozioation  of  WitnoM.  —  Where  a  Olden,  6  N.  J.  L.  344;    Smith  v.  State 

witness  is  excluded  from  testifying  be-  Ins.  Co.,  58    Iowa  487;    Gallaudet  v. 

cause  of  drunkenness,  application  for  Steinmetz,  45  N.  Y.    Super.   Ct.   239; 

a  continuance  should  be  made  before  a  Cahill  7/.  Hilton,  31  Hun  (N.  Y.)  114. 

new  trial  will  be  granted,  and  materi-  Negligence  of  Applicant.  —  Allington 

ality  of  the  witness's  testimony  must  v.  Tucker,  38  Ala.  655;  Carey  v.  King, 

be  shown.     Mann  v.  Clifton,  3  Blackf.  5  Ga.  75;    Washer  v.  White,   16  Ind. 
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testimony  of  the  absent  witness  will  probably  aflfect  the  result ;  ^ 
that  the  witness  was  served  with  a  subpoena  •  or  promised  to  be 
present  and  testify ;  •  and  that  the  applicant  was  free  from  negli- 
gence in  not  taking  a  deposition.*  The  general  rule  that  a  sur- 
prised party  must  make  prompt  complaint  *  of  his  surprise  by 
moving  for  a  continuance  is  applied  with  strictness  where  a  party 

y 

136;   McAuly  V.  Lockhart,  4  Humph,  was  not  entitled  to  a  new  trial  for  sur- 

(Tenn.)  229.  prise  and  absence  of  such  witnesses, 

A  new  trial  will  not  be  granted  for    as  by  exercise  of  due  diligence  they 

absence     through     physical     inability  could  have  been  subpoenaed  by  him. 

where  there  is   no  showing  that  the  Toledo,  etc.,   R.  Co.  v.  Endres,  57  111. 

witness  had  been  subpoenaed  or  that  App.  69. 

counsel  was  ignorant  of  the  facts  to  A  party  cannot  complain  of  the  ab- 

which  he  would  have  testified,  or  made  sence  of  the  adverse  party  when   no 

an  application  for  a  continuance.     Eich  efforts  were  made  to  subpoena  him  as 

t/.  Taylor,  17  Minn.  172.  a  witness.     Kellogg  v,  Ballard,  10  Wis. 

WitncM  Absent  Daring  Trial.  —  A  wit-  440. 

ness  attended  the   trial  as   promised,  3.  The  promises  of  witnesses  to  be 

but  left  during  the  trial,  whereupon  a  present  and   testify   have    been    held 

subpoena  was  issued  for  him,  but  could  sufficient  excuse  for  failure  to  subpoena 

not  be  served  because  he  could  not  be  them.     Cahill  v.   Hilton,  31  Hun  (N. 

found.     It  was  held  that  a  new  trial  Y.)  114;    Tigue  v,  Annowski,  (Buffalo 

was  properly  refused,  as  due  diligence  Super.  Ct.)  24  N.  Y.  St.  Rep.  931;  Peo- 

had    not    been    exercised.     Roach    v,  pie  v.   Brown,  46  Cal.   103.     But  see 

Colbern,  76  Mo.  653.  People  v.  Baker,  i  Cal.  404;  Frank  v. 

1.  Andrist  v.  Union  Pac.  R.  Co.,  30  Brady,  8  Cal.  48;   Lightner  v,  Menzel, 
Fed.  Rep.  345.  35  Cal.  452. 

A  new  trial  will  not  be  granted  for  Where  the  defendant's  attorney  wrote 

absence  of  a  witness  whose  testimony  to  his  principal  witness  to  hold  himself 

is  merely  cumulative.     Miller  z^.  Man-  in  readiness  to  attend  the  trial  on  notice 

hattan   R.   Co.,    73  Hun  (N.    Y.)  514;  by   telegraph,   which   notice  failed   to 

Young  V.   Com..   4  Gratt.   (Va.)    550.  reach  him,  a  new  trial  was  refused. 

2.  Failure   to    Sabposiia    Witneisaa. —  Gawthrop    v.   Leary,   9   Daly  (N.  Y.) 
Rogers  v.  Huie,  i  Cal.  429;    Kuhland  353. 

V.  Sedgwick,  17  Cal.  123;  Eich  r.  Tay-  4.  Failure  to  Take  Deposition.  —  Anew 

lor,  17  Minn.  172;    Brady  v,  Valentine,  trial  should  be  refused  for  absence  of  a 

3  N.  Y.  Misc.  Rep.  (Brooklyn  City  Ct.)  witness  although  he  was  notified  that 

19;  Tilden  v.  Gardinier,  25  Wend.  (N.  the  case  was  set  for  trial  on  a  certain 

I .)  663;    Gawthrop  v,   Leary,  9  Daly  day  and  was  notified  by  telegraph  in 

(N.   Y.)  353;    Love   V.   Breedlove,    75  time   to  be   present.      Due    diligence 

Tex.  649;    Henderson  v,  Albright,   12  in  such  case  would  require  a  party  to 

Tex.  Civ.  App.  368;   Shockley  ».  Mor-  subpoena  the   witness  or  procure  his 

gan,  (Ga.  1897)  29  S.  E.  Rep.  694;  Har-  deposition.    The  same  is  true  as  to  the 

rison  v.  Langston,  100  Ga.  394.  absence  of  a  codefendant.     Mayer  v. 

If  witnesses  whose  testimony  is  ma-  Duke,  72  Tex.  445. 

terial  fail  to  appear  although  duly  sub-  If  the  testimony  of  the  absent  wit- 

poenaed,  iheir  absence  will  entitle  the  ness  could  have  been  procured  previ- 

injured  party  to  a  new  trial.     Hyburn  ous  to  the  trial,  his  absence  will  not 

V.  State,  26  Tex.  App.  668;   Tilden  v,  afford  a  ground  for  a  new  trial.     Servis 

Gardinier,  25  Wend.  (N.  Y.)  663;  Rug-  v.  Cooper,  33  N.  J.  L.  68. 

gles  V.  Hall,  14  Johns.  (N.  Y.)  H2.  6.  Where   a  party  during  the  trial 

Failure  to  Sabpaena  Advene  Witnenei.  went  in  search  of  witnesses,  and  re- 

—  On  the  second  trial  of  a  cause,  the  turned  with  them  while  his  adversary's 

plaintiff  shifted  his  position  and  proved  counsel  was  addressing   the  jury,  he 

facts  tending  to  support  another  theory  should  then  have  offered  them  as  wit- 

of  the  origin  of  a  fire  from  that  ad-  nesses,  and  his  failure  to  do  so  pre- 

duced  on  the  first  trial,  and  did  not  vented  him  from  having  a  new  trial  on 

subpoena  his  witnesses  at  the  first  trial  account  of  their  absence.     Dettman  v, 

as  he  was  dissatisfied  with  their  testi-  Zimmerman,  53  Iowa  709;  Ketchum  v, 

mony.     It  was  held  that  the  defendant  Breed,  66  Wis.  85. 
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is  surprised  by  the  absence  of  witnesses.* 

g.  Surprise  Occasioned  by  Prevailing  Party.  —  A  new 
trial  will  be  readily  granted  where  the  surprise  is  due  to  some 
conduct  of  the  prevailing  party  •  by  which  he  has  obtained  some 
advantage,'  as  by  concealing  a  witness,*  inducing  a  witness  to 
abscond  to  avoid  subpoena*  •  suppressing  or  concealing  evidence 
in  his  possession,*  misleading  counsel  as  to  the  nature  of  evidence 
to  be  introduced,'^  or  by  a  variance  from  his  former  testimony.® 

Trial  in  Violation  of  Agroemont.  —  Agreements  of  parties  as  to  the 
continuance  of  a  case  •  or  the  time  and  place  of  the  trial  *•  do  not 
operate  to  put  off  the  trial  without  the  sanction  of  the  court,** 
and  will  not  ordinarily  be  regarded  unless  reduced  to  writing.** 
Yet  surprise  occasioned  by  violations  of  such  agreements  of 
counsel  is  a  ground  for  a  new  trial  in  some  instances.**  See  in 
general  article  STIPULATIONS. 

1.  Failnro  to  Aik  Continnanoo.  —  Gee  documentary  evidence  certain  material 

V.   Moss,    68    Iowa    318;     Lincoln    v,  papers  which  were  by  agreement  to  be 

Staley,  32  Neb.  63;  Cassiano  v.  Strano,  given  to  the  jury,  the  moving  party 

4   Misc.   Rep.   (N.   Y.   City   Ct.)    282;  having    been    deceived    and    misled 

Leonard  ?.  Germania  F.   Ins.  Co.,  23  thereby.     Hastings  v.  McKlaley,  2  E. 

Civ.  Pro.  Rep.  (N.  Y.  C.   PI.)  155,  2  D.  Smith  (N.  Y.)  45. 

Misc.  Rep.  (N.  Y.)  548;    Watterson  v.  But  where  a  prosecuting  attorney  by 

Watterson,  i  Head  (Teon.)  i.  accident  retained  a  paper  of  little  im- 

8.  Carey  v.  King,  5  Ga.  75.  portance  in  a  criminal  case,  a  new  trial 

8.  Lyons  v.   Lawrence,   12  III.  App.  was  refused,  it  appearing  that  the  jury 

531;  Chicago  City  R.  Co.  V.  McMahon,  had   remembered   its  contents.     State 

103  111.  485.  V,  Pike,  20  N.  H.  344. 

4.  Montpesson  v,   Randle,   Buller's  7.  Snrpriso    hy    lliireprMeiitatioiii. — 

N.  P.  328.  As   to  surprise  by  misrepresentations 

6.  Carey  v.  King,  sGa.  75;  Barron  v.  as  to  proof  which  a  party  would  intro- 

Jackson,  40  N.  H.  365.  duce,  see  Tyler  v,  Hoombeck,  48  Barb. 

Positive  evidence    must    be   shown  (N.  Y.)  197. 

that  the  adverse  party  has  been  impli-  8.  Yaxiaiioe  from  Formsr  Teftimoiiy.  — 

cated  in   keeping  the    witness    away  Phenix  v.  Baldwin,  14  Wend.  (N.  Y.) 

from  the  trial.     Marsh  v,  Monckton,  i  62;  Levy  v.  Brown,  11  Ark.  16:  Lock- 

Tyr.  &  G.  34.  wood  v.  Rose,  125  Ind.  588. 

An  interference  by  one  party  to  de-  9.  See  article  Continuances,  vol.  4, 

feat  the  service  of  a  subpoena  on  be-  p.  831. 

half    of    the    other    by    inducing  the  10.  A  new  trial  on  the  ground  of  sur- 

witnesses  to  avoid  service  of  the  sub-  prise  will  be  refused  where  the  defend- 

poena  will  ordinarily  be  good  cause  for  ant  relied  upon  an  agreement  to  meet 

a  new  trial.     Barron  v,  Jackson,  40  N.  the  plaintiff  at  court  and  set  the  cause 

H.  365.  for  trial,  but  failed  to  reach  an  agree- 

6.  SapproMlng    Evidence.  —  Anderson  ment   before    the    cause    was    called. 

r.  George,  i  Burr.  352;  Taylor  v.  Chi-  Moody  v.  Harper,  33  Miss.  465. 

cago,  etc.,  R.  Co..  80  Iowa  431.  11.  See  article  Defaults,  vol.  6,  p. 

Where  the  defendant's  attorney  ad-  173;  Falkenberg  «/.  Gorman,  71  Wis.  8; 

mitted  after  the  suit  was  commenced  Morse  v,  Budlong,  5  Colo.  App.  147. 

that  he  had  a  certain  deed  in  his  pos-  12.  See  article  Defaults,  vol.  6,  p. 

session,  but  on  the  trial  testified  as  a  174,  and  article  Continuances,  vol.  4, 

witness  that  he  had  sent  the  deed  to  a  p.  831;  Davis  v.  Ransom,  57  Tex.  333; 

distant  part  of  the  country  before  he  Felton  v.  Mofiett,  29  Neb.  582. 

was  subpoenaed  by  the  plaintiff,  it  was  A  new  trial  should  be  granted  for  a 

held  that  a  new  trial  must  be  granted,  violation  of  a  written  agreement    to 

Jackson  r.  Warford,  7  Wend.  (N.  Y.)  62.  continue  a  case.     McBride  v.  Settles, 

A  new  trial  will  be  granted  for  mis-  (Tex.  App.  1890)  16  S.  W.  Rep.  422. 

conduct  of  the  attorney  of  the  adverse  18.  Simpkins  v.  White,  43  W.  Va.  aoo; 

party  in  abstracting  from  a  group  of  Robertson   v,  Williams,  81   Cal.   268; 
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//.  Surprise  Due  to  Mistakes  —  (i)  Mistake  of  Law  and 
Fact  —  Biftiiietion.  —  The  prevailing  rule  is  that  a  new  trial  will  not 
be  granted  for  surprise  caused  by  a  mistake  of  law.  The  mistake 
contemplated  at  the  common  law  was  a  mistake  of  fact.^  Stat- 
utes, however,  make  no  distinction  between  mistakes  of  law  and 
mistakes  of  fact,'  and  the  tendency  of  later  legislation  is  to  create 
exceptions  to  the  harsh  rule  of  the  common  law  *  and  to  grant 
new  trials  for  mistakes  of  law  where  the  application  is  made  in 
good  faith  and  it  is  apparent  that  the  party  will  suffer  injustice 
and  that  he  was  diligent  in  preparing  his  case.^ 

(2)  Mistakes  of  Attorneys,  —  Mistakes  of  attorneys  as  to 
the  competency  of  a  witness^*  the  sufficiency,  relevancy, 
or  materiality  of  certain  evidence,*  the  effect  of  a  certain 
law  upon   the   case  at   bar,'  the  law  of  the  case,**  the  proper 

Symofi  V.  Bunnell,  80  Cal.  330;   Ben-  ic^."     Marx  v.  Epstein,  i  Tex.  App. 

nett  V,  Carey,  72  Iowa  476;    Chicago,  Civ.  Cas.,  g  131 7,  quoting  Moreland  v, 

etc.,   R.  Co.  V.  Gillett,  38  Iowa  434;  Atchison,  19  Tex.  309. 

Mordhorst  v.  Reynolds,  23  Neb.  485.  4.  Heoeesity     of     Bevenue     Stamp.  — 

Yiolatiag  Agreomont  to Hotiiy  Oppotdng  Where  a  party  failed  to  make  a  case 

Oonnflol.  —  Harbers  v.    Tribby,   5    111.  because  of  the  failure  to  affix  a  revenue 

App.  411;  Keeley  v.  O'Brien,  66111.  358.  stamp  to  a  mortgage,  through  an  hon- 

Agrooment     ]>enied  —  Wlntalro    at    to  est  mistake  as  to  the  character  of  the 

AgrMmont.  —  A  defendant  in    a  fore-  contract,  a  new  trial  was  granted   to 

closure  suit,  relying  upon  a  promise  of  allow  the  party  to  pay  the  penalties 

the   plaintiff's  attorney   not  to  take  a  and    affix    the    stamp.       Hoppock    v. 

personal  judgment  for  any  deficiency  Stone,  49  Barb.  (N.  Y.)  524. 

that  might  remain  after  foreclosure  of  SurpriBO  at  Correet  Bnlings  of  the  court 

the   mortgage,    made   no  defense  and  may    sometimes    justify   a   new   trial 

permitted  a  default  against  him.     After  where  the  law  is  unsettled  or  in  doubt 

sale  a  personal  judgment  was  entered  and  a  refusal  would  impose  injustice, 

against  the  defendant,  and  on  motion  Chinn  v,  Taylor,  64  Tex.  385;  State  v. 

for  a  new  trial  the  promise  was  denied.  Williams,  27  Vt.  724. 

It  was  apparent  that  the  defendant  was  6.  ICistake  as  to  Compotonoy  of  Witness, 

misled  by  his  conversations  with  the  —  Klockenbaum   v.    Pierson,    22   Cal. 

plaintiff's  attorney,  yet  there  was  no  in-  160;    Packer  v.    Heaton,  9   Cal.    568; 

tention  to  deceive.     It  was  held  that  Fuller  z/.  Hutchings,  10  Cal.  523;  Bag- 

the  defendant   was  entitled  to  a  new  nail  v.  Roach,  76  Cal.  106;  Haskins  v. 

trial  on  the  ground  of  mistake  and  sur-  Smith,  17  Vt.  263;  Morrison  v.  Murphy, 

prise.     Hull  V.  Vining,  17  Wash.  352.  36  Mo.  App.  36. 

1.  Fuller  V,  Hutchings,  10  Cal.  526;  Such  ground  is  discretionary.  John- 
Morgan  z/.  Houston,  25  Vt.  570;  Handy  son  v.  Watson,  157  Pa.  St.  454. 
V,  Davis,  38  N.  H.  414;  Hite  v.  Len-  6.  Mistake  as  to  Belevanoyor  Materi- 
hart,  7  Mo.  22;  Craig  v.  Fanning,  6  ality  of  Evidence.  —  De  Florez  v.  Ray- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  336;  nolds,  16  Blatchf.  (U.  S.)  397;  North- 
Beals  V.  Beals,  27  Ind.  77;  Philips  v,  ampton  Nat.  Bank  v.  Kidder,  50  N.  Y. 
Wheeler,  10  Tex.  536;  Carey  v.  King,  Super.  Ct.  246;  Dillingham  v.  Flack, 
5  Ga.  75;  Allen  V.Chambers,  18  Wash.  (Supreme  Ct.)  17  N.  Y.  Supp.  867; 
341.  See  also  article  Defaults,  vol.  6,  Emmerich  v.  Heflferan,  53  N.  Y.  Super. 
p.  167.  Ct.  98;  Santa  Cruz  Rock  Pavement  Co. 
8.  Douglass  z'.  Todd,  96  Cal.  655.  v.  Bowie,  104  Cal.  286;  Lyon  v,  Bol- 
8*  See  article  Defaults,  vol.  6,  p.  170.  ling,  14  Ala.  753;  Morgan  v,  Marshall, 
It  is  said  that  the  rule  refusing  relief  7  J.  J.  Marsh.  (Ky.)  316. 
from  mistakes  of  law  "  is  justified  by  7.  Mistake  as  to  Effect  of  the  Law. — 
considerations  of  public  policy;  and  Webster  Loom  Co.  v.  Higgins,  13 
yet  so  harsh  a  rule,  founded  upon  a  Blatchf.  (U.  S.)  349. 
presumption  so  arbitrary,  ought  to  be  8.  Mistake  as  to  Law  of  the  Caie.  — 
modified  by  every  exception  which  can  Bates  v.  Bates,  71  Cal.  307;  Dame  v, 
be  admitted  without  defeating  its  pol-  Dame,    38    N.    H.   429;    Anderson   v, 
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defense,  •  or  the  burden  of  proof  •  are  not  grounds  for  a  new  trial, 
(3)  Surprise  by  Rulings  of  Court.  —  Surprise  occasioned  by  the 
rulings  of  the  court  on  points  of  law  during  the  trial  is  rarely  a 
ground  for  a  new  trial.'  If  the  attorney  was  mistaken,  the  client 
is  bound  by  his  mistake,^  and  if  the  court  is  mistaken  the  remedy 
is  to  apply  for  a  new  trial  on  the  ground  of  errors  of  law  occurring 
at  the  trial.'  But  in  some  instances,  where  the  surprise  is  caused 
by  rulings  which  the  court  is  subsequently  convinced  are  errone- 

Market  Nat.  Bank,  66  How.  Pr.  (N.  Y.  be  granted."     Santa  Cruz  Rock  Pave- 

Supreme  Ct.)  8.  ment  Co.  v.  Bowie,  104  Cal.  286. 

1.  Mistake  ae  to  Proper  Deteiee.  —  Win-  *'  One  ground  of  surprise  on  the  part 

Chester  v.  Grosvenor,  48  III.  517;  New-  of  the  petitioners  is  that  the  County 

man  v.  Schueck,  58  111.  App.  328;  Bar-  Court  ruled  the  law  different  from  what 

rows  V,   Fox,   39  Minn.   61;    Root  v,  they  expected,    and    that   ruling  was 

Catskill  Mt.  R.  Co.,  33  Fed.  Rep.  858.  affirmed    in    this    court.    This    could 

A  Mistake  in  Witiidrawing  a  Cross-  never  form  the  basis  of  a  petition  for  a 
oomplaiiiti  with  a  view  to  a  separate  new  trial.  This  is  a  surprise  that  over- 
action  for  damages,  is  not  a  ground  for  takes  everybody  concerned  in  the  ad- 
a  new  trial  where  the  party  consented  ministration  of  civil  justice.  *  *  * 
to  follow  the  advice  of  his  attorneys  Human  opinion  is  infinitely  various, 
and  makes  no  complaint  of  misconduct,  and  always  will  be."  Morgan  v.  Hous- 
unfaithfulness,    or    incompetency    on  ton,  25  Vt.  570. 

their  part.     Fincher  v,  Malcolmson,  96  "  The  surprise  alleged  is  only  that 

Cal.  38.  the  law  was  different  from  what  the  at- 

8.  Mistake  as  to  Burden  of  Proof.  —  Fer-  torney  supposed  it  to  be— a  state  of 

guson  V.  Gilbert,  16  Ohio  St.  88.  feeling  which  in  numerous  instances, 

A  Mistake  as  to  the  Charaoter  of  EtI-  under  like  circumstances,  has  been  ex- 

dence  Hecessary,  inducing  a  party  to  rest  perienced  by  other  counsel,   but  has 

in  security  and  not  come  prepared  to  never  availed  to  obtain  a  new  trial." 

rebut  or  explain  the  evidence  adduced  Fuller  v.  Hutchings,  10  Cal.  523. 

against  him,  is  a  mistake  of  law  and  Where  a  party's  own  testimony  was 

not  a  sufficient  ground  for  awarding  a  rejected  because  of  a  statutory  prohibi- 

new  trial.     Philips  v.  Wheeler,  10  Tex.  tion,  he  will  not  be  entitled  to  a  new 

536.  trial  on  the  ground  of  surprise,  having 

A  Mistake  as  to  the  Effect  of  an  Admis-  made  no  effort  to  secure  corroboratory 

■ion  of  Facts  in  the  defendant's  affidavit  witnesses.     Bagnall  v.  Roach,  76  Cal. 

for    a   continuance,   consisting  of    an  106. 

erroneous  impression  that  the  defend-  A  bill  of  exceptions  signed  by  a  judge 

ant  would  be  thereby  precluded  from  after  his  term  of    office    had   expired 

corroborating  certain  testimony  or  giv-  being    void,    although    counsel  stipu- 

ing    additional    testimony,    is    not    a  lated  that  it   should  be  so  signed,  a 

ground  for  a  new  trial  although  the  party  is  entitled  to  renew  his  motion 

plaintiff  was  surprised.     Thiele  v,  Citi-  for  a  new  trial  where  he  has  abandoned 

zens'  R.  Co.,  140  Mo.  319.  his  motion  in  reliance  upon  the  stipula- 

8.  Surprise   Occasioned  by  Rulings  of  tion.    State  v.  Weiskittle,  61  Md.  48. 

Court.  —  Fuller  v,  Hutchings,  10  Cal.  Mere  surprise  at  the  result  of  a  trial 

526;    Packer  v,   Heaton,   9  Cal.   569;  cannot  entitle  the  party  so  surprised  to 

Lawrence    v,     Fulton,    19    Cal.    689;  a  new  trial.     Lane  v.  Brown,  22  Ind. 

Klockenbaum  v.  Pierson,  22  Cal.  160;  239. 

Perkins  v.  Brainard   Quarry  Co.,    11  Surprise    of  counsel   occasioned  by 

Misc.  Rep.  (N.Y.  C.  PIV)  328;  Giraudat  the  court  construing  certain  admissions 

V.  Korn,  8  Daly  (N.  Y.)4o6;  Anderson  to  be  less  extensive  than  he  had  sup- 

V,  Market  Nat.  Bank,  66  How.  Pr.  (N.  posed  them  to  be,  is  not  a  ground  of 

Y.  Supreme  Ct.)  8;  Johnson  t'.  Watson,  new  trial.     Sanford  Mfg.  Co.  v.  Wig- 

157  Pa.  St.  454.  gin,  14  N.  H.  441. 

**  Erroneous  views  of  the  law,  or  ad-  4.  See  supra^  III.  5.  c,  (5)  Negligence 

vice  of  an  attorney  contrary  to  the  rul-  and  Incompetence  of  Counsel, 

ing  of  the  court,  is  not    *    •    *    the  6.  See  infra^  III.  12.  Errors  of  Law 

*  surprise  *  for  which  a  new  trial  will  Occurring    at    the    Trial,      See    also 
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ous,  a  new  trial  will  be  granted.* 

Xiitakef  and  Ineoniiftent  Bulin^  of  Govt.  —  Where  the  surprise  is  due 
to  mistakes  of  the  court  as  to  matters  of  law  •  or  of  fact,  or  to 
inconsistent  rulings,'  which  a  party  has  relied  upon  to  his  injury, 
a  new  trial  is  usually  granted. 

(4)  Mistake  of  Fact.  —  A  new  trial  will  be  granted  for  a  mistake 
of  fact  by  which  a  party  has  been  misled  to  his  injury,  if  he  has 
exercised  ordinary  prudence  in  preparing  his  case.* 

Mehan  v.  Chicago,  etc.,   R.   Co.,   55  proof   is    not  necessary,  a  new  trial 

Iowa 505.  should  be  granted  for  mistrial  through 

1,  Rulings  of  the  court  which  misled  mistake  of  the  court.     McLennan   r. 

a  party  and  prevented  the  introduction  Prentice,  79  Wis.  488;  Helms  v,  Chad- 

of  further   evidence  would   constitute  bourne,  48  Wis.  690. 

surprise  if  the  rulings  were   correct,  4.  A  new  trial  will  not  be  granted  for 

but  if  erroneous  they  would  seem  to  be  surprise  caused  by  the  failure  to  notice 

errors  of  law.     The  decisions  do  not  that  a  lease  relied  upon  was  a  lease  for 

indicate    which    ground     was     relied  more  than  one  year,  as  such  mistake 

upon.     See  Bee  k man  z/.  Be mus,  7  Cow.  could  have  been  avoided  by  ordinarv 

(N.  Y.)  31;  'Sanchez  v,  McMahon,  35  prudence.     Borderre  «/.  Den,  106  Cal. 

Cal.   224;    McLennan  v.    Prentice,  79  594.       s 

Wis.  488.  Mistake  in  Agreement  as  to  FaoU.  — 

Where    the  defendant  offered  testi-  Where  the  defendant's  counsel  entered 

mony,  but  neglected  to  introduce  any  into  an  agreed  statement  of  the  facts  as 

because  the  court  intimated   that  the  to  the  common  source  of  title,  through 

plaintiff  had  proved  no  case,  and  the  mistake  and  ignorance  that  there  were 

jury  found  for  the  plaintiff,  a  new  trial  two  persons  of  the  same  name  in  the 

will  be  granted.     Dunham  v.  Baxter,  4  chain    of    title,   a    new  trial   will    be 

Mass.  79.  granted,  it  being  made  to  appear  that 

8.  Where  a  cause  has  been  tried  upon  the  court  was  misled  by  the  agreement 

an  erroneous  theory  as  to  the  law  ap-  and  that  in  fact  the  plaintiff  had  no 

plicable  thereto,  assumed  by  the  court  title.     McCorkle  v,  Everett,  (Tex.  Civ. 

and  all  the  parties,  the  Supreme  Court  App.  1897)  41  S.  W.  Rep.  I3(. 

will  reverse  the  cause  and  grant  a  new  Mistake  in  Public  Seoords.  —  A  party, 

trial.     Guerin  v.  Smith,  62  Mich.  369.  on  examining  the  records,  found  that  a 

Xmnriai  to  SUtates.  —  Where  a  cause  power  of  attorney,  upon  which  his  ad- 
was  tried  upon  the  theory  of  the  court  versary  must  rely,  had  no  seal  attached 
that  the  rights  of  the  parties  were  de-  to  the  certificate  of  acknowledgment  of 
termined  by  a  statute,  a  discovery  after  the  notary.  On  the  trial  he  was  sur- 
trial  that  the  statute  had  been  repealed  prised  by  his  adversary  producing  a 
is  good  ground  for  a  new  trial.  Bel-  certified  copy  of  the  instrument  indicai- 
mont  z'.  Morrill,  69  Me.  314.  ing  a  seal  thereon.     He  moved  for  a 

Where  the   court  has  overlooked  a  continuance  on  the  ground  that  he  did 

statute  which  fixed  the  rights  of  the  not  expect  a  false  copy  of  a  record  to 

parties  a  new   trial   will   be   granted,  be  introduced  and  therefore  failed   to 

Cooper  r.  Cooper,  86Ind.  75;  Tarrar  v.  subpoena  witnesses.     It  was  held  that 

Nunamaker,  5  Rich.  L.  (S.  Car.)  484.  a  new  trial  should  have  been  granted. 

8.  Sorprise  firom  Inoonsistent  BnUngi.  Holbrook  v.  Nichol,  36  111.  161. 

—  Counsel  are  justified  in  relying  upon  A  new  trial  should  be  granted  for 

repeated  rulings  of  the  court  concern-  surprise  where  a  party  relied  upon  an 

ing  the  evidence,  and  if  they  are  misled  official  abstract  of  title  and  was  sur- 

thereby  and    inconsistent  rulings  are  prised  by  evidence   contradicting  the 

made  at  the  time  when  the  decision  is  abstract  on  a  material  point.     Shaw  v. 

rendered,  a  new  trial  should  be  granted  Henderson,  7  Minn.  480. 

for  surprise.     Parks  v.  Nichols,  20  111.  A  new  trial  should  be  granted  for  sur- 

App.  143.  prise  caused  by  reliance  upon  a  copy 

Where  a  party  is  ready  to  prove  an  of  a  judgment  where  it  is  discovered 

important  fact  in  his  chain  of  title,  but  after  trial  that  the  copy  is  not  correct 

is  persuaded  not  to  do  so  by  an  inti ma-  and   that  errors    affected    the    result. 

tion  or  ruling  of  the  court  that  such  Farnham  v,  Jones  32  Minn.  7. 
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/.  Probability  that  New  Trial  Will  Change  Result  — 

Szaminfttlon  of  Ploadingi  and  Sridonoo.  —  Although  the  applicant  was 
surprised  by  some  accident  or  mistake  which  ordinary  prudence 
could  not  have  guarded  against,  a  new  trial  will  not  be  granted 
unless  it  also  appears  that  the  judgment  is  erroneous,  that  the 
applicant  has  a  good  cause  of  action  or  a  good  defense,*  and  that 
the  evidence  he  can  produce  on  a  new  trial  is  such  as  will  probably 
change  the  result.* 

HarmlaH  Error.  —  New  trials  on  the  ground  of  surprise  are  granted 
only  in  furtherance  of  justice,  and  not  for  technical  reasons.  The 
motion  will  be  refused  if  the  evidence  in  dispute  or  omitted  by 
surprise  is  immaterial '  or  the  surprise  complained  of  is  for  some 

Error  of  Jndgmont  —  XiiaFprolieiiilon.  money  by  gambling.  Cochrane  v.  Mid- 
—  Where  an  attorney  neglected  to  make  dleton,  13  Tex.  275. 
certain  necessary  defenses  because  he  8.  That  Vow  Trial  Will  Hot  Ghango  Bo- 
misunderstood  a  conversation  of  oppos-  rait  —  Arkansas,  —  Coker  v.  State,  20 
ing  counsel  as  to  the  line  of  action  he  Ark.  53;  Dunnahoe  v.  Williams,  24 
intended  to  pursue,  a  new  trial  will  not  Ark.  264. 

be  granted.      "  The  word  *  accident,'  California,  —  Cook  v,  De  La  Guerra, 

used  in  this  connection,  indicates  that  24  Cal.  237;  People  v.  Jocelyn,  29  Cal. 

the  kind  of  mistake  or  error  intended  562;  Brooks  v.  Douglass,  32  Cal.  208; 

is  such  as  results  from  fortuitous  cir-  Cartery's  Estate,  56  Cal.  470;  McGuire 

cumstances,  and  not  such  as  arises  from  v.  Drew,  83  Cal.  225. 

an  error  of  judgment  or  misapprehen-  Georgia. — Southwestern    R.   Co.   v. 

sion,   on   the  part  of  the  counsel,  in  Craig,  62  Ga.  361;  Ferrill  v.  Marks,  76 

reference  to  the  points  of  the  case  as  Ga.  21. 

they  arise  in  the  course  of  the  trial.     It  Mississippi, — Haber  v.  Lane,  45  Miss, 

would  be  a  most  unwise  policy  to  grant  608. 

new    trials    for    such    mistakes    and  Missouri,  —  Gidionsen       v.      Union 

errors."     Handy  v,  Davis,  38  N.   H.  Depot  R.  Co.,  129  Mo.  392. 

411.  Montana,  —  O'Donnell  v,  Bennett,  12 

¥isUVo  as  to  Qnantiim  of  Etridnioo.  —  Mont.  242. 

A  new  trial  will  not  be  granted  on  the  Nevada,  —  McCluskey  v,  Gerhauser, 

ground  of  surprise  where  the  moving  2  Nev.  47. 

party  had  sufficient  evidence  but  failed  New  Hampshire,  —  Handy  v,  Davis, 

to  introduce  it  because  he  thou^^ht  the  38  N.  H.  411. 

evidence  introduced  was  sufficient  to  New   York.  —  People  v,  O'Brien,  4 

entitle  him  to  prevail,  as  such  surprise  Park.  Cr.  Rep.  (Buffalo  Super.  Ct.)  203. 

was  occasioned  rather  by  the  final  de-  Texas.  —  Simnacher  v.  State,  (Tex. 

cision  than  by  anything  which  occurred  Crim.  App.  1897)  43  S.  W.  Rep.  512. 

at  the  trial.     Smith  v.  Rentz,  73  Hun  United  States.  —  De    Florez  v.   Ray- 

(N.  Y.)  195;  Foster  z/.  Easton,  (Supreme  nolds.  16  Blatchf.  (U.  S.)  397;  Andrist 

Ct.)  19  N.  Y.  St.  Rep.  447.  V,   Union   Pac.   R.   Co.,  30  Fed.  Rep. 

A  party  charged  with  keeping  a  dis-  345. 

orderly  house  was   surprised  by  evi-  A  new  trial  will  not  be  granted  for 

dence  that  his  tenant  in  the  basement  surprise  caused  by  a  change  of  theory 

of  the  house  kept  such  a  house.     It  was  on  the  second  trial  where  the  result  of 

held   that  a  new   trial   would   not  be  a  new  trial  would  not  be  different  and 

granted,  as  he  was  negligent  in  failing  the  evidence  to  be   offered  on  a  new 

to  disclose  all  the  facts  to  his  attorney,  trial    is    cumulative    and    incredible. 

People  V.  O'Brien,  4  Park.  Cr.   Rep.  Toledo,  etc.,  R.  Co.  v,    Endres,  57  111. 

(Buffalo  Super.  Ct.}  203.  App.  69. 

1.  See  infra^  III.  5.  /.  (i)  Affidavits  8.  Chicago,  etc.,  R.  Co.  v.  Vosburgh, 

in  Support  of  Motion,  45   111.  311";    Owens  v.   State,  35  Tex. 

A  new  trial  will  not  be  granted  for  Crim.   Rep.   345;    Hazen  tr.    State,    58 

surprise  in  order  to  permit  an  ine(|ui-  Ind.  197;    McClave  v.  Gibb,  11  Misc. 

table  defense,  as  payment  by  winning  Rep.  (N.  Y.  Super.  Ct.)  708. 
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reason  harmless.^     It  must  appear  that  the  surprise  had  a  mate- 
rial bearing  upon  the  case  and  affected  the  verdict.* 

CumiilAtiTe  and  ImpeMhing  ETidtuM.  —  It  is  held  by  some  courts  that 
a  new  trial  should  not  be  granted  for  surprise  which  merely  pre- 
vented the  introduction  of  cumulative  '  or  impeaching  ^  evidence. 
This  rule  seems  to  have  been  applied  because  such  evidence  was 
not  sufficient  in  the  case  decided  to  change  the  result,  or  because 
the  court  failed  to  distinguish  the  case  from  one  involving  only 
newly  discovered  evidence.  The  true  rule  appears  to  be  that  if 
the  evidence  omitted  or  prevented  by  sumrise  is  probably  suffi- 
cient  to  change  the  result,  a  new  trial  should  be  granted  although 
such  evidence  is  cumulative  and  impeaching.' 

1.  ETidtuM  Immatarlal  or  Vo  Iidvj  where  such  evidence  related  solely  to 

Bssnltiiig  —  Alabama.  —  Beadle  v,  Gra-  an  immaterial  point  and  did  not  in  fact 

ham,  66  Ala.  102.  influence  the  judgment.   Guy  v.  Hanly, 

Arkansas.  —  Merrick   v,   Britton,   26  ai  Cal.  397. 

Ark.  496.  A  new  trial  will  not  be  granted  for 

California.  —  Cook  v.  De  La  Guerra,  absence  of  a  witness  where  the  facts 

24  Cal.  237 ;    Brooks  v.  Douglass,  32  which  it  was  expected  to  prove  by  the 

Cal.  208;   Butler  v.  Vassault,  40  Cal.  absent  witness  were  fully  proved  by 

74.  another  witness.      Schlotter  v.  State, 

Florida. — Orthing  v.  Gundersheimer,  127  Ind.  403. 

12  Fla.  640.  8.  Schellhous  v.  Ball,  29  Cal.   605; 

Indiana.  —  Todd  v.  State,  25  Ind.  2i2.  Wolf  v.  Brass,  72  Tex.  133. 

Iowa.  —  Key  V.  Des  Moines  Ins.  Co.,  Where  a  motion  for  a  new  trial,  on 

77  Iowa  174.  the  ground  of  surprise,  by  reason  of 

Kentucky,  —  Holley   v.  Christopher,  illness  of  counsel  during  the  trial,  did 

3  T.  B.  Mon.  (Ky.)  14;  Smith  v.  Mor-  not  allege  that  such  illness  was  of  such 

rison,  3  A.  K.  Marsh.  (Ky.)  81.  a  nature  as  to  affect  his  faculties,  a  new 

Mississippi.  —  Dorr    v.    Watson,    28  trial  was  refused.     Simmons  v.  Mur- 

Miss.  383;  Haberv.  Lane,  45  Miss.  608.  ray,   13   Daly  (N.   Y.)  477.     See  also 

New  York.  —  Jackson  v.  Warford,  7  Whilworth  v.  Murphy,  29  Iowa  470. 

Wend.  (N.  Y.)  62.  A  new  trial,  applied  for  on  the  ground 

Rhode  Island.  —  Eaton  v.  Case,  17  R.  of  surprise,  should  not  be  granted  when 

I.  429.  it  appears  that  the  new  testimony  to  be 

Vermont.  —  Blake  v.   Howe,   i  Aik.  offered  is  merely  cumulative  and   not 

(Vt.)  306.  sufficient  to  change  the  result.    State  v. 

England,  —  Hartwright  v.  Badham,  Wightman,  27  Mo.  121;  Roach  v.  Col- 
li Price  383.  bern,  76  Mo.  653;  Toledo,  etc.,  R.  Co. 

Surprise  at  the  unexpected  appear-  v.   Endres,  57  111.  App.  69;  Bland  v. 

ance  of  an  unknown  witness  who  testi-  Pope,  4  J.  J.  Marsh.  (Ky.)  595;  Higgin- 

fies  on  the  fifth  trial  that  he  saw  the  botham  v.  State,  3  Tex.  App.  447. 

accident  will  not  be  sufficient  ground  8.  ComulatlTe  Evidsnoe. — Toledo,  etc., 

for  a  new  trial  where  it  does  not  ap-  R.   Co.    v.   Endres,    57    111.   App.   69; 

pear  that  on  excluding  such  testimony  Bland  v.  Pope,  4  J.  J.  Marsh.  (Ky.)  595; 

the  result  would  be  different  or  that  the  State  v.  Wightman,  27  Mo.  121 ;  Roach 

result  would  probably  be  changed  on  a  v.  Colbern,  76  Mo.  653;  Higginbotham 

new  trial.     Hull  v.  Minneapolis  St.  R.  v.  State,  3  Tex.  App.  447. 

Co.,  64  Minn.  402.  4.  A  new  trial  will  not  be  granted 

Although    a  party  was  surprised  a  for  surprise  to  enable  a  party  to  im- 

iiew  trial  will  not  be  granted  if  he  was  peach  a  witness.     See  supra.   III.  5. 

not  placed  in  a  worse  position  than  he  /.  (2)  Impeachment  of  Witness. 

would  have  been  in   if  prepared  and  6.  The  rule  that  a  new  trial  will  not 

advised  of  the  evidence  creating  the  be  granted  for  merely  cumulative  and 

surprise.      Bingham  v.  Walk,  128  Ind.  impeaching  testimony  applies  to  newly 

164.  discovered  evidence,  and  not  to  evi- 

Surprise  at  the  introduction  of  false  dence  omitted  or  prevented  by  surprise, 

evidence    is    not    a  sufficient  ground  In  a  case  of  surprise  by  a  variance  in 
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/  Prompt  Complaint  of  Surprise.  —  A  new  trial  will  be 
refused  where  a  party  makes  no  complaint  at  the  time  of  the 
surprise,*  as  the  error  is  waived  by  proceeding  without  objection 
or  complaint.  A  delay  in  the  discovery  of  a  mistake  until  some 
time  after  judgment  may  bar  relief  if  due  to  negligence.* 

k.  Failure  to  Avert  Consequences  of  Surprise  —  (i) 

General  Rule,  —  The  general  rule  is  that  a  surprised  party  must 
promptly  take  such  steps  as  he  can  to  avert  the  consequences  of 
the  surprise,  either  by  the  introduction  of  other  available  testi- 
mony or  by  continuing  the  case  or  having  it  dismissed  without 
prejudice.' 

testimony  of  a  witness  it  is  immaterial  return  befoie    the  adverse   party  has 

that  the  testimony  omitted  in  reliance  left    the    court- room,   an    application 

on  such  witness  is  cumulative  and  im-  should  be  made  at  once  to  reopen  the 

peaching.     Levy  i/.  Brown,  ii  Ark.  i6;  case.     Ketchum  v.  Breed,  66  Wis.  85; 

McFarland  v.  Clark,  9  Dana  (Ky.)  134.  Dettman    v.    Zimmerman,     53     Iowa 

A  surprised  party  has  a  right  to  con-  709. 

tradict    and    rebut    the    evidence    by  8.  After  a  delay  of  several  months  a 

which  he  was  surprised.     McFarland  new  trial  will  not  be  granted  for  sur- 

V.  Clark,  9  Dana  (Ky.)  134.  prise  on  discovery  of  an  omission  in  a 

Where  surprise  is  caused  by  the  ab-  sheriff's  return.      Scott,  etc.,  Lumber 

sence  of  a  material  witness  who  ab-  Co.  v.  Sharvey,  62  Minn.  528. 

sented  himself  during  the  trial,  and  the  In  Donnelly  v.   McArdle,  14  N.  Y. 

court  overrules  a  motion  for  a  continu-  App.  Div.  217,  anew  trial  was  granted 

ance  on  that  ground,  on  a  motion  for  a  for   surprise    under    peculiar    circum- 

new  trial  for  such  surprise  no  affidavit  stances,    where   nine    months   after  a 

of  the  proposed  witness  is  necessary,  motion   to  vacate   the  judgment  was 

but  reference  may  be  had  to  the  defend-  overruled   a  party   moved   for  a   new 

ant's  affidavit  for  a  continuance.     The  trial  on  the  ground  of  surprise  by  with- 

rule  requiring  the  affidavit  of  a  newly  drawal  of  his  attorneys  three  and  a  half 

discovered  witness,    stating    what  his  vears  before.     But  see  dissenting  opin- 

testimony   will   be,   is   not   applicable  ions  in  this  case. 

to  surprise  by  absence  of  a  witness.  Where  the  testimony  of  a  witness  is 

Stanley  v.  State,  16  Tex.  App.  392.  materially  different  from  his  previous 

Sarprise    Preventixig    Impeaolunent.  —  statements  to  the  party,  and  the  dis- 

Where  a  party  is  surprised  by  the  testi-  crepancy  is  not  discovered  until  read- 

mony  of  a  witness  and  applies  for  a  ing  the  settled  case  after  trial,  the  trial 

new  trial,  it  is  immaterial  that  the  testi-  court  may  in  its  discretion  grant  or  re- 

mony  omitted  would  tend  to  impeach  fuse  a  new  trial  although  no  complaint 

such  witness.     In  this  respect  surprise  of    surprise    was    made    at  the   trial, 

differs    from    newly    discovered    evi-  Wester  v,  Hedberg,  68  Minn.  434. 

dence.     McFarland  v.   Clark,  9  Dana  8.  Statement  of  Rule.  —  ''If  a  party  be 

(Ky.)  136;    Louisville,   etc.,   R.   Co.  v.  surprised  by  an  unforeseen  occurrence 

Bickel,  97  Ky.  222.  at  the  trial,  he  should  make  his  mis- 

1.  See  infra.  III.  5.  k.  (3)  Failure  to  fortune  known  to  the  court  instantly 
Apply  for  Continuance;  III.  5.  k,  (4)  and  ask  for  a  reasonable  postponement 
Failure  to  Apply  for  Nonsuit.  See  also  to  enable  him  to  produce  the  counter- 
Mullens  V,  State,  35  Tex.  Crim.  Rep.  vailing  proof.  If  he  can  relieve  him- 
149;  Maher  z/.  Spenhall,  96  Iowa  634.  self  from  his  embarrassment  by  any 

The  general  rule  is  that  a  party  sur-  mode,  either  by  a  nonsuit,  or  a  contin- 

prised  on  the  trial  must  apply  for  relief  uance,  or  the  introduction  of  other  testi- 

at  the  earliest  practicable  moment,  and  mony,  or  otherwise,  he  must  not  take 

by  such  method  as  will  produce  the  the  chances  of  a  verdict,  but  must  at 

least    vexation,    expense,   and  delay,  once  fortify  his  position  by  resorting  to 

Delmas  v.  Martin,  39  Cal.  555;  Ferrer  all  available  modes  of  present  relief." 

V.  Home  Mut.  Ins.  Co.,  47  Cal.  416.  Bragg  v.   Moberly,    17  Mo.  App.  221, 

Where  the  trial  occurs  in  the  absence  ^w^/^^inThiele  v.  Citizens'  R.  Co.,  140 

of  that  applicant  and  his  witness,  who  Mo.  319. 
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(2)  By  Introducing  Available  Testimony.  — If  a  party  neglects 
to  introduce  other  available  testimony  to  contradict  the  evidence 
creating  the  surprise  or  to  take  the  place  of  evidence  omitted  by 
mistake  or  excluded  by  the  court,  a  new  trial  will  be  refused.* 

(3)  Failure  to  Apply  for  Continuance.  —  If  the  accident  or  sur- 
prise occur  during  the  trial,  it  is  the  duty  of  the  aggrieved  party 
to  call  the  court's  attention  to  his  misfortune  at  the  earliest  pos- 
sible moment  by  a  motion  for  a  continuance  supported  by  the 
usual  affidavits.*  If  he  proceeds  with  the  trial  without  complaint 
he  waives  his  rights.'  After  speculating  on  the  chances  of  a 
favorable  result,  a  party  is  not  entitled  to  a  new  trial  on  the 
ground  of  surprise."* 

Frooodiiro  When   Sarpriiad — Bflfnsiiig  Kansas,  —  Kansas  State  Agricultural 

Continnanoe  and  Granting  Hew  Trial.  —  College  v.  Llnscott,  30  Kan.  240. 

When  a  party  is  surprised  at  the  trial  Kentucky, — Shipp  v.  Suggett,  9   B. 

he  should  make  prompt  complaint  to  Mon.  (Ky.^  5. 

the  court,  stating  what  facts  can  be  Missouri,  —  Albert  v.  Seller,  31  Mo. 

established  by  absent  witnesses.     The  App.  247. 

court,   to  avoid  delay,  may  treat  affi-  New  Jersey,  —  Read  v.  Barker,  30  N. 

davits  in  support  of  the  motion  for  a  J.  L.  378. 

continuance  as  made,  and  may  over-  New  York,  —  Hurlbert  v,  Parker,  43 

rule  the  motion  with  leave  to  make  the  Hun  (N.  Y.)  634,  5  N.  Y.  St.  Rep.  454; 

affidavit  to  complete   the   record.      If  Seaman  v,  Koehler,  (Supreme  Ct )  12 

after  the  trial  has  closed  the  court  be-  N.  Y.  St.  Rep.  582;    People  v.  Mack, 

comes  saiisfied  that  prejudice  resulted  2   Park.    Cr.    Rep.   (Dutcliess    Special 

from  the  surprise,  a  new  trial  may  be  Term)  673;    De  Leyer  v,  Michaels,  5 

granted.     The  applications  for  continu-  Abb.  Pr.  (N.  Y.  C.  PI.)  203. 

ance  and  new  trial  are  both  addressed  Rhode  Island.  —  Potter  v,  Padelford, 

to   the   sound   discretion    of  the   trial  3  R.  I.  162. 

court,  and  its  rulings  thereon  will  not  Texas.  —  Devine  v.  Martin,  15  Tex. 

be  disturbed  unless  there  has  been  an  25. 

abuse  of  discretion.     Gotzian   v.  Mc-  Beaion  of  the  Bole.  —  "It  must  be 

CoUum,  8  S.  Dak.  186.  shown    that    immediately    when    the 

1.  Where  a  party  has  it  in  his  power  cause  of  surprise  arose  he  made  objec- 

to  produce  evidence  that  will  contra-  tion,  or  called  the  matter  to  the  atten- 

dict  the  testimony  which  is  claimed  to  tion  of  the  trial  court,  and  promptly 

have  been  a  surprise,  and  fails  to  make  sought  to  avail  himself  of  some  legal 

use  of  such  power,  his  negligence  will  relief  to  which  he  might  be  entitled, 

bar  a  new  trial.     Rockford,  etc.,  R.  Co.  It  is  not  sufficient  that  he  hold  the  fact 

V,  Rose,  72  III.  183;  Mooney  v,  Kinsey,  of  this  surprise  as  a  secret  in  his  own 

90   Ind.  33;    State  v,  Hollier,  49  La.  bosom,  and  make  no  manifestation  of 

Ann.  371;  Primm  v,  Mensing,  14  Tex.  it   until  after  the  verdict  is  rendered 

Civ.  App.  395;  Henderson  v.  Albright,  and  he  discovers  that  it  is  against  him. 

12  Tex.  Civ.  App.  368.  If  the  rule  were  otherwise,  it  would  re- 

Snrpriie  by  a  Loet  Initnunent  should  suit  in  giving  an  unfair  advantage  to 

be  averted  by  proving  the  contents  of  the  surprised  party.     It  would  be  diffi- 

the  instrument  by  secondary  evidence  cult  to  bring  about  the  final  determina- 

or  by  motion  for  a  continuance.     Lin-  tion  of  a  cause  if  ihis  mode  of  practice 

ard  V,  Crossland,  10  Tex.  462.  were   permitted    to    shrewd  and  able 

8.  See  article  Continuances,  vol.  4,  counsel."    Lee-Clark-Andrecsen  Hard- 

p.  822.  ware  Co.  v,  Yankee,  9  Colo.  App.  443. 

8.  California,  —  Dewey  v,  Frank,  62  4.  Alabama,  —  Allington   v.  Tucker, 

Cal.  343;    Schellhous  v,  BaU,  29  Cal.  38  Ala.  655;    Baker  v.  Boon,  100  Ala. 

605;  Doyle  V.  Sturia,  38  Cal.  456.  622;    Hoskins  v,  Hight,  95  Ala.  284; 

Illinois,  —  Bell  v,   Gardner,   77    111.  Barron     v,    Robinson,    98    Ala.    351; 

319.  Simpson  v.  Golden,  114  Ala.  336;  Bay- 

Indiana.  —  Grant  v.  Popejoy,  15  Ind.  onne  Knife  Co.  v.  Umbenhauer,   107 

311.  Ala.  496. 
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(4)  Failure  to  Apply  for  Nonsuit.  —  Nor  will  a  new  trial  be 
granted  to  the  plaintiff  for  surprise  occurring  at  the  trial  unless 
he  asked  for  a  continuance  or  moved  for  a  nonsuit,  as  a  plaintiff 

Arkanscts,  —  Nickens     v.    Slate,     55  McMurtry  v.  Blake,  45  Neb.  213;  Cor- 

Ark.  567;  Overton  v.  State,  57  Ark.  60.  bett  v.  National   Bank,  44  Neb.  230; 

California,  —  Rogers  v.  Huie,  i  Cal.  Kreamer  v.  Irwin,  46  Neb.  827. 

429;    Turner  v.  Morrison,  11  Cal.  21;  New   Hamps hire,  —  Willard    v. 

Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  Wetherbee,  4  N.  H.  Ii8. 

40;     Dewey   v.    Frank,    62    Cal.    343;  New  York,  —  Hartman   v.   Morning 

Schellhous  v.  Ball,  29  Cal.  605;  Doyle  Journal  Assoc,   (C.   PI.)  46  N.  Y.  St. 

V.  Sturla,  38  Cal.  456;   Bailey  v.  Rich-  Rep.  403;    Van  Tassell  v.  New  York, 

ardson,  66  Cal,  416;   Ferrer  v.  Home  etc.,  R.  Co.,  i  Misc.  Rep.  (N.  Y.  C.  PI.) 

Mut.  Ins.  Co.,  47  Cal.  416.  312;  Cassiano  v,  Strano,  4  Misc.  Rep. 

Colorado,  — l^^ynoXd,^  v.  Manville,  5  (N.  Y.  City  Ct.)  282;    Leonard  v.  Ger- 

Colo.  App.  486;    Lee-Clark-Andreesen  mania  F.  Ins.  Co.,  2  Misc.  Rep.  (N.  Y. 

Hardware  Co.  v,  Yankee,  9  Colo.  App.  C.  PI.)  548,  23   Civ.  Pro.  Rep.  (N.  Y.) 

443.  155;  Randall  v,  Packard,  i  Misc.  Rep. 

Georgia,  —  Crawford  v,  Georgia  Pac.  (N.  Y.  C.  PI.)  347;    Messenger  v.  New 

R.  Co.,  86  Ga.  5;  Carey  v.  King,  5  Ga.  York  Fourth  Nat.  Bank,  6  Daly  (N.  Y.) 

75.  190;    Berman   v.    Goldsand,   22  Misc. 

Illinois,  —  Kendall  v,    Limberg,    69  Rep.  (N.  Y.  Supreme  Ct.)  735 ;  Peck  v, 

111.  355:    Dueber  Watch  Case  Mfg.  Co.  Hiler,  30  Barb.  (N.  Y.)  655;    Glenden- 

V,  Lapp,  35  111.  App.  372;  Chicago,  etc.  ing   v,    Canary,    5    Daly  (N.  Y.)  489; 

R.  Co.  V,  Meech,  163  111.  305;   Toledo,  Sayer  v.  King,  (Supreme  Cl.)47  N.  Y. 

etc.,  R.  Co.  V,  Endres,  57  111.  App.  69;  Supp.  422. 

Kunkel  v,  Chicago,  64  111.  App.  354.  Rhode     Island,'-^  Davidson      v. 

Indiana,  —  Grant  v.  Popejoy,  15  Ind.  Wheeler,  17  R.  I.  433;    Riley  v,  Shan- 

311;    Washer  v.  White,   16   Ind.   136;  non,  19  R.  I.  503. 

Lane  v.  State,  27  Ind.  108;    Kelley  v.  Tennessee,  —  McAuly  v,  Lockhart,  4 

Kelley,  8  Ind.  App.  606;    Stewart  v.  Humph.  (Tenn.)  229. 

Smith,  III  Ind.  526.  Texas,  —  Cotton  v.  State,  4  Tex.  260; 

Iowa.  —  Maysz/.  Deaver,  i  Iowa  216;  Hartless  v.  State,  32  Tex.  95;  Higgin- 
Cahalan  v.  Cahalan,  82  Iowa  416;  botham  v.  State,  3  Tex.  App.  447; 
Mehan  v.  Chicago,  etc.,  R.  Co.,  55  Poage  z/.  State,  43  Tex.  455;  Chambers 
Iowa  305;  Smith  z/.  State  Ins.  Co.,  58  v,  Ker,  6  Tex.  Civ.  App.  373;  Love 
Iowa  487;  Gee  v.  Moss,  68  Iowa  318;  v,  Breedlove,  75  Tex.  649;  Childs  v, 
Nolan  V,  Grant,  53  Iowa  392;  Dettman  State,  10  Tex.  App.  183;  Walker  v, 
V,  Zimmerman,  53  Iowa  709;  State  v.  State,  7  Tex.  App.  245;  Pickett  v.  Mar- 
Morgan,  80  Iowa  413.  tin,  (Tex.   1891)  16  S.  W.  Rep.  1007; 

Kansas, — Tripp,  etc.,  Boot,  etc.,  Co.  Reagan   v.   Sute,    28   Tex.  App.  227; 

V,  Martin,  45  Kan.  765.  Robbins  v.  State,   33  Tex.  Crim.  Rep. 

Kentucky,  —  Shipp  v.  Suggett,  9  B.  573;    Robinson  v.  State,  35  Tex.  Crim. 

Mon.  (KyO  5;    Thompson  v.  Porter,  4  Rep.    181;    Taylor  v.   State,   32    Tex. 

Bibb  (Ky.)  70;  Kirtley  v.  Kirtley,  i  J.  Crim.  Rep.  no;  Texas,  etc.,  R.  Co.  v. 

J.  Marsh.  (Ky.)  96.  Porter,  (Tex.  Civ.  App.  1897)  41  S.  W. 

Louisiana,  —  State  v.  Chambers,  43  Rep.   88;    Sargent   v.   State,    35    Tex. 

La.  Ann.   1108;    McClure  v.  King,  15  Crim.  Rep.  325;    Bryant  v.  State,  35 

La.  Ann.  220.  Tex.  Crim.  Rep.  394;    Loonie  v,  Burt, 

Minnesota,  —  Eich     v,     Taylor,     17  80  Tex.  582. 

Minn.  172.  Vermont.  —  Badger  v.  State,  69  Vt. 

Missouri,  —  Wells  v,  Sanger,  21  Mo.  217. 

354;  Albert  v.  Seller,  31  Mo.  App.  247;  Virginia,  —  Young  v.  Com.,  4  Gratt. 

Dalton  V,  Sha£fner,  38  Mo.  App.  165;  (Va.)  550. 

Bragg  V,  Moberly,   17  Mo.  App.  221 ;  Washington,  —  Pincus       v,      Puget 

Thiele   v.  Citizens*  R.   Co.,   140  Mo.  Sound  Brewing  Co.,  18  Wash.  108. 

319;  Frick  Co.  v,  Caflfery,  48  Mo.  App.  United  States.  —  Flint,  etc.,  R.  Co.  v, 

120.  Marine  Ins.  Co.,  71  Fed.  Rep.  210. 

Nebraska, -^  GoT9^c)Le    v,    Hintz,    13  When  Motion  for  OontiiniuuioeVotVaeM- 

Neb.  390;   Van  Etten  v.  Butt,  32  Neb.  sary.  —  A  motion  for  a  continuance  will 

285;    Lincoln  v.  Staley,   32  Neb.  63;  not  be    required    where  the  surprise 
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can  always  avert  the  consequences  of  surprise  in  this  way.^  The 

occurs  at  the  last  stage  of  a  jury  trial,  attorney  asked  for  a  short  postpone* 

at  the  close  of  the  evidence,  at  a  time  ment  of  the  case  on  the  ground  that  he 
when  a  party  and  his  counsel  have  no    had  just  been  employed  and  had  not 

time  to  consult  and  decide  what  course  had  time  to  consult  the  attorney  who 

should  be  pursued.    Delmas  v.  Martin,  prepared  the  case  and  who  was  unable 

39  Cal.  558.  to  appear  because  of  sickness.     It  was 

Where  a  party  surprised  at  the  trial  held  no  ground  for  a  new  trial  that  the 

does  not  know  of  sufficient  evidence,  court  made  it  a  condition  of  granting 

or  to  what  his  absent  witness  can  tes-  the  continuance  that  the  party  asking 

tify,  and  is  therefore  unable  to  make  a  it    should    pay    the    costs  occasioned 

sufficient  showing  for  a  continuance,  a  thereby,  which  condition  was  not  ac- 

motion  for  a  con  tin  nance  is  not  a  pre-  cepted  by  the  party, 

requisite  to  obtaining  a  new  trial  on  1.  California,  —  Live  Yankee  Co.  v. 

the  ground  of  surprise.     Rodriguez  v,  Oregon  Co.,  7  Cal.  40. 

Comstock,    24    Cal.    88;     Russell     v.  Georgia,  —  Beckford  v.  Chipman,  44 

Reed,  32  Minn.  45.  Ga.  543. 

But  it  is  doubtful  whether  a  party  Illinois, — Bell  z/.  Gardner,  77  111.  319. 

should  forestall  the  action  of  the  court  Indiana,  — Cummins   v,    Walden,  4 

by  passing  upon  his  own  application  Blackf.  (Ind.)307;   Atkisson  v  Martin, 

for  a  continuance  in  this  way.     If  the  39    Ind.    243;    Graeter    v    Fowler,   7 

facts  known  are  Insufficient  for  a  con-  Blackf  (Ind.)  554;  Travis  v,  Barkhurst, 

tinuance  a  new  trial  may  be  obtained  4  Ind.  171;    Larrimore  v.  Williams,  30 

for  newly  discovered  evidence  discov-  Ind.    18;    Helm  v.   Huntington    First 

ered  after  the  surprise.     See  infra^  11.  Nat.   Bank,  91  Ind.  44;    Working    v. 

Newly  Discovered  Evidence,  Gam,  148  Ind.  546. 

A  failure  to  move  for  a  continuance  Missouri,  —  Savoni  v,  Brashear,  46 

will  not  bar  the  accused  from  anew  Mo.  345;  Albert  v.  Seller,  31  Mo.  App. 

trial  tor  surprise  at  the  testimony  of  a  247;    Dalton  v,  Shaffner,  38  Mo.  App. 

witness  that  he  and  the  affiant  saw  the  165. 

alleged  rape  committed,  where  it  ap-  New  York,  —  Sproul  v.  Resolute  F. 

pears  that  the  accused  as  well  as  the  Ins.  Co.,  i  Lans.  (N.  Y.)  71;  Messenger 

prosecution   had    made   many    unsuc-  v.  New  York  Fourth  Nat.  Bank,  6  Daly 

cessful  efforts  to  secure  the   affiant's  (N.  Y.)  190. 

testimony  and   the  affiant  denies  the  Texas,  —  Zollicoffer  v.   State,   (Tex. 

testimony  of  the   witness.     Owens  v,  Crim.  App.  1897)38  S.  W.  Rep.  775. 

State,  35  Tex.  Crim.  Rep.  345.  At  the  time  when  a  party  is  surprised 

In  Cleveland  Nat.  Bank  v,  Reynolds,  he  should  move  for  a  continuance,  or 

76  Ga.  834.  a  motion  for  a  continuance  for  a  nonsuit,  with  leave  to  set  it  aside, 

was  excused  where  the  defendant  was  instead  of  taking  the  chances  of  a  ver- 

absent  on  account  of  sickness  of  rela-  diet  in  his  favor.     Kilgore  v,  Jordan, 

tives  and  her  attorney  was  not  aware  17  Tex.  346;   Dotson  v.  Moss,  58  Tex. 

of  this  fact  and  was  unable  to  prove  it  152. 

as  a  ground  for  a  continuance.  Although  the  statute  permits  a  new 

lUliirs  to  Szoept  to  B«fiiial  of  Oontiim-  trial  on  the  ground  of  "  accident  or 

uioo.  —  A  new  trial  will  not  be  granted  surprise     which     ordinary    prudence 

because  of  the  absence  of  a  party  on  could  not  have  guarded  against,"  the 

account  of  sickness  where  his  counsel  plaintiff  should  dismiss  without  preju- 

applied   for    a  continuance    but    pre-  dice    when    surprised.      In    Helm    v, 

served  no  exception  when  the  continu-  Huntington  First  Nat.  Bank,  91  Ind. 

ance  was  refused.     Townsend  v,  Rhea,  44,  the   rule  was  adhered  to.     Ham- 

18  Ky.  L.  Rep.  901,  (Ky.  1897)  38  S.  W.  mond,  J.,  observed:    "  But  it  seems  to 

Rep.  865.  be  quite  well  established  that  a  plaintiff 

Ezror  Ia  BaAifiiig  a  OontJnuanoe  in  a  is  not  entitled  to  a  new  trial  on  account 

proper  case  should  be  corrected  on  mo-  of  surprise  at  any  evidence  given  for 

tion  for  a  new  trial  on  the  ground  of  the  defendant,  for  the  reason  that  he 

surprise,  and  a  failure  to  do  so  is  re-  has  it  in  his  power  to  dismiss  his  case, 

versible  error.     Hodde  v.  State,  8  Tex.  without  prejudice    to   his  right,  and 

App.  382.  commence  another  suit.* ' 

Botetal  to  Pay  Ootts  of  Oontinnaaoo.  —  Mlvro  to  Tako  Voasuit.  —  A  new  trial 

In  Eltzroth  v.  Ryan,  91  Cal.  584,  an  will  not  be  granted  to  a  plaintiff  on  the 
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defendant,  however,  can  only  move  for  a  continuance.^  It  has 
been  held  that  a  plaintiff  must  dismiss  without  prejudice  if  his 
application  for  a  continuance  is  refused;  *  but  it  would  seem  that 
such  ruling  deprives  the  plaintiff  of  a  statutory  right  to  a  new 
trial  for  accident  and  surprise.' 

/.  Evidence  of  Surprise  —  (i)  Affidavits  in  Support  of 
Motion.  —  The  affidavits  in  support  of  an  application  for  a  new 
trial  should  state  the  circumstances  of  the  surprise  and  the  facts 
showing  the  diligence  of  the  applicant,*  or  excusing  the  absence 
of  a  party,  attorney,  or  witness.*    The  affidavits  should  be  made 

ground  of  surprise  where  he  has  not  just;  but  if  this  is  not  allowed,  he  al> 

offered  to  take  a  nonsuit.     Callender  ways  has  it  in  his  power  to  dismiss  his 

Insulating,  etc.,  Co.  v.  Badger,  30  111.  action   without  prejudice,  which   will 

App.  314.  leave  him  at  liberty  to  sue  again  for 

Where  a  plaintiff  is  surprised  by  the  the  same  cause  of  action.     He  cannot, 

defendant's  evidence    and    knows    of  as  a  general  rule,  be  permitted  to  take 

sufficient  evidence   in   rebuttal   which  the  chances  upon  the  evidence  to  which 

could  be  produced  on  another  trial,  his  he  does  not  object,  and,  when  judg- 

only  remedies  are  to  take  a  nonsuit  be-  ment  is  rendered  against  him,  obtain  a 

fore  the  case  is  submitted  to  the  jury  new  trial  simply  because  he  was  sur- 

or  to  obtain  a  continuance.    A  new  prised  at  the  evidence  presented.    Ap- 

trial  will  not  be  granted  for  surprise  proved  in  Argentine  v.  Simmons,  (Kan. 

and  newly  discovered  evidence,  since  1898)  52  Pac.  Rep.  424. 

the  evidence  was  not  discovered  after  8.  The  reason  of  the  rule  requiring  a 

trial.     Dueber  Watch  Case  Mfg.  Co.  v,  plaintiff  to  make  prompt  complaint  of 

Lapp,   35   111.   App.   375;    Hellman  7.  accident  or  surprise  is  to  prevent  an 

Schwartz,    44    111.    App.    84;     Beadle  estoppel   by  silence  and  also  to  take 

County  Nat.  Bank  v.   Hyman,  33  111.  such  steps  as  are  possible  during  the 

App.  618.  trial  to  overcome  the  effect  of  the  sur- 

1.  The  Defendant  Can  Only  Gontilnne  prise  by  a  continuance  or  postpone- 
Case.  —  **  But  the  rule  of  law  with  ment  of  the  case.  The  authorities 
reference  to  granting  new  trials  on  the  cited  in  the  last  note  above  hold  in 
ground  of  surprise  is  not  as  liberal  in  its  effect  that  a  plaintiff  has  no  right  to  a 
application  to  plaintiffs  as  to  defend-  new  trial  on  the  ground  of  surprise, 
ants.  A  plaintiff  can  always  avert  the  since  a  plaintiff  can  always  dismiss 
consequences  of  a  surprise  by  moving  without  prejudice. 

for  a  continuance  or  dismissing   his  4«  AffldATlti  Hut  Show  DUigenoe. — 

case.     To  proceed  with  the  case  is  to  Brooks  t^.  Lyon,  3  Gal.  113;  Brownson 

waive  the  surprise.     The  fact  that  there  v.  Reynolds,  77  Tex.  254;   Johnson  v. 

was  a  plea  of  set-off  did  not  prevent  a  Templeton,  60   Tex.  238;    Nichols  v. 

motion  to  the  court  for  leave  to  dismiss  Dibrell,  61  Tex.  539;    Harn  v.  Phelps, 

or  to  continue,  and  the  court  would  65   Tex.   592;    Merrill  v.   Roberts,  78 

have  acted  upon  such  motion  as  sound  Tex.  28;    Woolley  v,   Sullivan,   (Tex. 

legal     discretion      should      require."  Civ.  App.  1897)43  S.  W.  Rep.  919. 

Dueber  Watch  Case  Mfg.  Co.  v,  Lapp,  6.  On  a  motion  for  a  new  trial  it  is 

35  111.  App.  372.  not  enough  that  the  applicant  account 

2.  FlaintifF  Most  lUimiif  if  Contbuianoe  for  his  absence  at  his  trial.  He  should 
Sefiued.  —  Where  a  plaintiff  is  unable  also  show  due  diligence  in  preparing 
to  make  a  case  on  account  of  accident  and  that  because  of  his  absence  his 
or  surprise  it  is  held  that  he  must  ask  preparation  was  unavailing.  Mussin 
a  continuance,  and  if  this  is  refused  he  v,  Collins,  i  A.  K.  Marsh.  (Ky.)  350. 
must  dismiss.  In  Tripp,  etc..  Boot,  An  affidavit  that  the  defendant  was 
etc.,  Co.  z/.  Martin,  45  Kan.  765,  it  was  absent  from  court  on  the  day  when  the 
held  that  if  a  plaintiff  finds  himself  un-  case  was  called  and  tried,  because 
prepared  to  meet  the  defendant's  evi-  somebody  had  told  him  that  the  pre- 
dence  he  should  ask  at  the  trial  for  siding  judge  had  given  public  notice  to 
time  to  meet  it.  Generally  this  will  be  all  parties  in  litigated  cases  that  they 
allowed  upon  such  terms  as  may  seem  need  not  attend  court  on  that  day,  is  in* 
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by  the  person  who  knows  the  facts  and  sustained  the  surprise ; 
and  this  is  usually  the  applicant's  attorney.^ 

AfflidaTit  of  Koriti.  —  The  application  of  a  defendant  should  be 
accompanied  by  a  showing  that  he  has  a  good  defense  to  the 
action.*  Facts  should  be  stated  to  show  that  the  applicant  was 
injured  by  the  surprise  and  that  a  new  trial  will  probably  result 
in  his  favor.'    The  names  of  absent  witnesses  should  be  stated.* 

AflldaTit  of  WitnoH.  —  The  affidavit  of  the  absent  witness  should 
accompany  the  motion,*  or  reasons  should  be  given  why  it  was 

sufficient,  as  it  must  appear  from  whom  Wisconsin,  —  Holden    v,    Kirby,    2i 

such   information   was    obtained    and  Wis.  150;  Stilsonz/.  Rankin,  40  Wis.  527. 

that  it  was  true.    Massey  v.  Allen,  48  A  mere  statement  in  an  affidavit  that 

Ga.  21.  the  defendant  has  a  good  defense  to  the 

Where    a    new   trial    is  asked    for  action,  without  describing  the  defense, 

absence    of    material    witnesses    who  is  insufficient.     Ross    v,   McDuffie,  91 

attended  the  trial  but  were  absent  and  Ga.  120. 

could  not  be  found  when  wanted,  the  Where  a  case  is  tried  out  of  its  regu- 

motion  will  be  denied  if  none  of  the  lar  order  it  is  not  necessary  to  show  a 

affidavits  states  whether  or  not  the  wit-  meritorious  defense  or  diligence.   Don- 

nesses  were  absent  by  consent  of  the  alien  v.  Lennox,  6  Dana(Ky.)  89;  Price 

applicant.     North  Chicago  City  R.  Co.  v.  Ford,  7  T.  B.  Mon.  (Ky.)  399. 

V,  Gastka,  27  III.  App.  518,  affirmed  128  No  additional  showing  is  required 

111.  613.  where  a  garnishee  applies  for  a  new 

1.  AffldATit  of  Attorney.  —  The  affi-  trial  for  surprise  and  has  been  exam- 
davit  of  an  attorney  is  sufficient  to  ined  in  court,  as  the  court  will  take 
show  a  mistake  by  him  in  omitting  notice  of  his  defense  as  stated  in  his 
material  evidence.  Greene  v.  Farlow,  examination.  Storm  Lake  First  Nat. 
138  Mass.  146.  Bank  v,  Harwick,  74  Iowa  227. 

The  best  evidence  of  surprise  occur-  The  affidavit  of  the  defendant's  attor- 

ring  during  the  trial  occasioned  by  a  ney  that  the  allegations  of  the  answer 

question  of  law  is  the  affidavit  of  the  on   file  can  be   proved  appears  to  be 

attorney,   and  not  of  the  party    sur-  sufficient.  Lanius  v.  Shuber,  77  Tex.  24. 

prised.    Schellhous  v.  Ball,  29  Cal.  605.  See  in  general  article  Affidavits  of 

Affidavits  of  persons  who  heard  the  Merits  or  Defense,  vol.  i.  p.  338. 

testimony  of  the  witness  before  trial  8,  Blake  v.  Howe,  i  Aik.  (Vt.)  306; 

are    the    best    evidence    of    surprise.  Smith   v,   Morrison,   3  A.   K.  Marsh. 

Lillienthal  v.  Anderson,  i  Idaho  673.  (Ky.)  81;    Holley  v.  Christopher,  3  T. 

8.  ArkanscLs,  —  Merrick    v,    Britton,  B.    Mon.    (Ky.)    14;    Cook  v.  De   La 

26  Ark.  496.  Guerra,  24  Cal.  237. 

California,  —  Cook  v,  De  La  Guerra,  **  The  defendant  ought  not  only  to 

24  Cal.  237.  show  a  surprise,  but  to  show  that  he  is 

Georgia,  —  Ferrill  v,  Marks,  76  Ga.  injured  by  it."     Blake  v,  Howe,  i  Aik. 

21;  Ross  V,  McDuffie,  91  Ga.  120.  (Vt.)  306. 

Illinois,  —  Byrne  v.  O'Neill,  35  111.  A  new  trial  will  be  refused  where  it  is 

App.  361;  Porter  v,  Triola,  84  111.  325.  disclosed  that  the  proposed  witness  is 

Indiana.  —  Prudential  Ins.  Co.  v,  De  a  fugitive  from  justice  and  cannot  be 

Bord,  17  Ind.  App.  224.  procured.      Maloney    v.    State,    (Tex. 

Kentucky,  —  Robinson  v,  Amann,   i  Crim.  App.  1898)  43  S.  W.  Rep.  980. 

Ky.  L.  Rep.  326;  Hay  man  v,  Hallam,  4.  The  Kameo  of  the  Absent  Witneisei 

79  Ky.  389.  for  whose  testimony  a  new  trial  is  re- 

Minnesota.  — O'Keefe  v,  Lenfest,  35  quested  should  be  stated,  in  order  that 

Minn.  237.  the  adverse  party  may   procure  their 

Mississippi,  —  Haber    v.     Lane,    45  affidavits  stating  that  they  were  pres- 

Miss.  608.  ent  during  the  trial  and  could  have 

Texas,  —  Sheppard  v,  Avery,  (Tex.  been  examined  or  that  they  could  not 

Civ.  App.   1895)  32    S.  W.  Rep.   791;  testify  as  represented  by  the  applicant. 

Holliday  v.  Holliday,  72  Tex.  581.  McPherson  v.  State,  29  Ark.  225. 

Vermont,  —  Dow  v.    Hinesburgh,   i  6.  Ward  v.  Cob bs,  14  Tex.  303;  Hig- 

Aik.  (Vt.)  35.  ginbotham  v.  State,  3  Tex.  App.  447. 
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not  obtained.^     The  substance  of  the  proposed  testimony  of  the 

absent  witness  should  be  set  out  in  the  affidavit  in  order  that  the 

court  can  determine  whether  his  testimony  would  be  sufficient  to 
change  the  result  or  merely  cumulative.* 

(2)  Counter-affidavits,  —  The  showing  made  by  the  applicant 
may  be  contradicted  by  counter-affidavits  •  or  by  showing  the 
former  testimony  of  the  absent  witness.* 

Upon  an  application  for  a  new  trial  testify  to  material  facts,  or  give  suffi- 

on  the  ground  of  surprise  arising  from  cient  reasons  why  such  affidavits  can- 

the  sudden  illness  of  a  witness,  what  not  be   produced.     People  v.  Jocelyn, 

such  witness  would  have  testified  must  29  Cal.  562;    Pilot  Rock  Creek  Canal 

be  shown,  and  the  court  is  not  bound  Co.  v.  Chapman,  ii  Cal.  161;    People 

to  take  the  statement  of  the  applicant  v.   De  Lacey,  28  Cal.  589;    Rogers  v, 

or  his  counsel  for  that  purpose.     Swart-  Huie,  i  Cal.  429. 

zell  V.  Rogers,  3  Kan.  374;  Warren  z/.  8.  Loss  of  Oopotition.  —  An   affidavit 

Ritter,  11  Mo.  354.  proving  loss  of  a  deposition  must  stale 

Mistake  of  Witness.  —  An  affidavit  of  the  substance  thereof  so  as  to  disclose 
a  witness  that  he  was  mistaken  in  his  its  materiality.  A  mere  averment  that 
testimony  must  also  relate  the  testi-  it  fully  supports  the  allegations  of  the 
mony  that  he  will  give  on  the  new  answer  is  a  mere  conclusion  and  there- 
trial,  in  order  that  the  sufficiency  and  fore  insufficient.  Felton  v,  Moflfett,  29 
materiality  of  his  testimony  may  ap-  Neb.  582. 

pear.     Spillars  v,  Curry,  10  Tex.   143.  8.  Connter-affldaTits  Are  Admissible  to 

The  mere  statement  of  the  witness  that  prove  negligence  and  to  contradict  the 

he    was    mistaken    is    not     sufficient,  applicant's   showing   of    surprise   and 

Jossey  ^'.  Stapleton,  57  Ga.  144;  O'Kelly  diligence.     Wheeler  v,  Olson.  37  Neb. 

V.  Fclker,  71  Ga.  775.     But  see  Mann  562;    Davis  v.   Ransom,   57  Tex.  333; 

V.  State,  44  Tex.  642.  Turner  v.  Booker,   2  Dana  (Ky.)  334; 

EeqoiBltes  of  Affidavit  Alleging  AbBonoe  Wintermute  v.  Stinson,  19  Minn.  394. 

of  Witness.  —  An   affidavit   for  a   new  Counter-affidavits  are  admissible  to 

trial  because   the  first  was  had  in  the  prove  that  a  witness  for  whose  absence 

absence  of  material  witnesses  must  ex-  a  continuance  was  refused  at  the  trial 

plain  why  a  continuance  was  not  asked  was   a   fictitious   person.      Sargent  v. 

for.     Jones  v.  Gaither,  3  A.  K.  Marsh.  State,  35  Tex.  Crim.  Rep.  325. 

(Ky.)  166.  4.  The  proposed  witness  whose  testi- 

1.  Nelson  v.  Waters,  18  Ark.  570.  mony  was  not  produced  on  account  of 

Where  two  of  the  defendant's  wit-  surprise  may  be  contradicted  by  show- 
nesses,  being  present  when  the  trial_  ing  his  statements  in  his  deposition  in 
commenced,  disappeared  without  leave"   another  case.     U.  S.  v.  Bellaire  First 

or  notice,  and   the  defendant,  in  sup-  Nat.  Bank,  86  Fed.  Rep.  861. 

port  of  a  motion  for  a  new  trial,  filed  Former  Testimony  Considered.  —  On  a 

the  next  day  his  own  affidavit  and  that  motion   for  new  trial  for  refusal  of  a 

of  another,  it  was  held  that  his  affidavit  continuance  for  an  absent  witness  who 

ought   to  have  been  accompanied  by  testified  on  the  examining  trial,  the  evi- 

the  affidavit  of  the  witnesses,  showing  dence  of  such  witness  given  on  the  ex- 

the  facts  to  which  they  would  testify;  amining  trial  may  be  considered  by  the 

it  ought  to  have  stated  that  the  defend-  court  to  ascertain  whether  or  not  he 

ant  could  not  prove  the  same  facts  by  would   testify  as   stated  in  the   appli- 

oihcr  testimony;    and  if  the  affidavits  cation    for    continuance.     Maloney  v. 

of  the  absent  witnesses  could   not  be  State,  (Tex.  Crim.  App.  1898)  43  S.  W. 

procured,  that  fact  should  have  been  Rep.  980. 

stated.     Cotton   v.  State,  4  Tex.  260.  Impeaching  Testimony.  —  Counier-affi- 

See  also    Mann   v.   Clifton,   3   Blackf.  davits   of   a   proposed    witness   to  the 

(Ind.)  304;  Ward  7'.  Cobbs,  14  Tex.  303.  effect  that  his  testimony   will  not  be 

On  an  application  for  a  new  trial  for  impeaching  are  not  admissible  on  a 
failure  to  grant  a  continuance  for  the  motion  for  a  new  trial  for  error  in  ex- 
absence  of  witnesses,  the  applicant  eluding  impeaching  testimony,  since 
must  procure  the  affidavits  of  the  ab-  an  ex  parte  affidavit  precludes  cross- 
sent  witnesses,  showing  that  they  can  examination  and  opportunity  to  refresh 
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6.  Excessive  or  Inadequate  Bamages  —  a.  General  Principles  — 

Verdiet  Against  the  Weight  of  ETidence.  —  The  award  by  a  jury  of  excess- 
ive or  inadequate  damages  as  a  ground  for  a  new  trial  is  but  a 
branch  of  the  more  general  ground,  to  be  noticed  hereafter,  that 
the  verdict  is  contrary  to  the  evidence,  for  it  is  evident  that  if 
the  damages  be  either  excessive  or  too  small  the  verdict  must  be 
contrary  to  the  evidence.* 

When  Verdict  Will  Be  Bet  Adde  —  General  Bole.  —  On  a  motion  for  a 
new  trial  on  the  ground  that  the  damages  awarded  are  excessive 
or  inadequate,  the  verdict  is  never  set  aside  for  mere  difference  in 
opinion  as  to  the  correct  amount.  The  court  never  substitutes 
its  opinion  for  the  verdict  of  the  jury.  It  is  only  where  it  is  clear 
that  the  jury  has  erred  that  a  new  trial  will  be  granted.* 

IMioretion  of  Trial  Court.  —  Whether  a  new  trial  should  be  granted 
for  excessive  or  inadequate  damages  rests  within  the  discretion  of 
the  trial  court  in  cases  where  there  is  no  legal  measure  of  damages 
or  where  the  correctness  of  the  decision  of  the  court  cannot  be 
determined  by  the  application  of  definite  and  precise  rules.* 

Inoreaiing  Amount  of  Verdict.  —  When  a  trial  court  determines  that 
the  damages  awarded  are  inadequate  a  new  trial  should  be  granted. 
The  court  cannot  render  judgment  for  an  amount  greater  than 
the  verdict,'^  nor  can  a  new  trial  be  refused  on  condition  that  the 

the  witness's  memory.  Wyati  v.  State,  the  damages  on  the  erroneous  supposi- 
(Tex.  Crim.  App.  1897)  42  S.  W.  Rep.  tion  thai  the  defendant  was  entitled 
598.  to  one-half  of  a  lottery  ticket,  when  in 
1.  4  Minor's  Inst.  757;  Bennett  v.  fact  he  was  only  entitled  to  one- fourth, 
Hobro,  72  Cal.  178;  De  Brutz  v.  Jes-  a  new  trial  was  granted.  Woods  v, 
sup,  54  Cal.  118;  Benjamin  v,  Stewart,  Macrae,  Wythe  (Va.)  78. 
61  Cal.  608.  For  the  Balef  of  Law  Coneeming  Ex- 
Failure  to  Amoh  Homiaal  Damagei.  —  eoBsive  and  Inadequate  Damages,  see  tit. 
A  new  trial  will  not  be  granted  for  any  Damages,  8  Am.  and  Eng.  Encyc.  of 
cause  where  the  plaintiff  is  entitled  to  Law  (2d  ed.)  628  et  seq, 
nominal  damages  only.  See  infra^  8.  Rogers  v.  Winch,  65  Iowa  168; 
XV.  7.  New  Trial  to  Recover  Nominal  Pratt  ».  Pioneer  Press  Co.,  32  Minn. 
Damages ;  General  Principles  Governing  217.  See  also  the  dissenting  opinion 
Decision ;  Failure  to  Assess  Nominal  of  Sawyer,  C.  J.,  in  Kinse  v.  Wallace, 
Damages,  36  Cal.  484. 

8.  See  the  following  subdivision  of  Mistake    and   Betraction   by    Jnry. — 

this  section,  and  see  also  the  following  After   returning    a    verdict  for  "  one 

cases:     Berry   v.    Lake   Erie,   etc.,  R.  thousand  dollars  jointly,"  in  an  action 

Co.,   72  Fed.   Rep.   488;    Ferguson   v.  against    joint    trespassers,    the    jury, 

Ehret,  14  Misc.  Rep.  (N.  Y.  City  Ci.)  after  having  dispersed  and  had  oppor- 

454;  Wynne  v,  Atlantic  Ave.   R.  Co.,  tunity  to  discuss  the  matter  with  the 

14  N.  Y.   Misc.   Rep.  (Brooklyn   City  parties  and  their  friends,  appeared  in 

Ct.)  394;    Oklahoma  City  v.  Welsh,  3  court  and   almost  every   one  claimed 

Okla.  288;    Missouri,  etc.,   R.    Co.    v,  that  the  verdict  was  a  mistal  e,  as  they 

Cook,  12  Tex.  Civ.  App.  203;  Norfolk,  intended  to  render  a  verdict  of  five  hun- 

ctc,   R.   Co.    V.   Ampey,  93   Va.    108;  dred  dollars  against  each   defendant. 

Farish  v.  Reigle,  11  Gratt.  (Va.)  697;  It  was  held  that  a  refusal  of  a  new  trial 

Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va.  would  not  be  reversed  for  abuse  of  dis- 

34;    Richmond  R.,  etc.,  Co.   v.  Garth-  cretion,  as  the  trial  court  had   better 

right,  92  Va.  627;    Gilbert  r.  Berlin-  facilities  for  ascertaining  the  merits  of 

shaw,  Lofitt,  771.  I  Cowp.  230.  the     application    than     the    appellate 

Where   it  appeared   from   the   testi-  court.     Alexander  v.  Humber,  86  Ky. 

mony  of  the  jurors  that  they  assessed  565. 
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defendant  pay  a  sum  fixed  by  the  court,  since  the  plaintiff  has  a 
right  to  have  his  damages  assessed  by  a  jury.* 

b.  Error  in  Assessment  of  Amount  of  Recovery.  —  In 

actions  where  there  is  a  legal  measure  of  damages  the  rule  is  that 
a  new  trial  may  be  granted  on  the  ground  of  *'  error  in  the  assess- 
ment of  the  amount  of  recovery,  whether  too  large  or  too  small, 
where  the  action  is  upon  contract,  or  for  the  injury  or  detention 
of  property."  • 

c.  Rule  Where  There  Is  No  Legal  Measure  of  Dam- 
ages —  Amoixnt  DUoretlonary  with  Jury.  —  Where  the  damages  are 
unliquidated  or  there  is  no  fixed  rule  by  which  the  measure  of 
damages  can  be  ascertained,  as  in  torts  and  personal-injury  cases, 
the  amount  is  referred  to  the  discretion  of  the  jury,  and  the  court 
will  not  ordinarily  interfere.  In  such  cases  no  mere  difference  of 
opinion  as  to  the  amount  of  damages  will  justify  an  interference 
by  the  court  unless  the  amount  is  so  unreasonable  and  excessive 
as  to  be  indicative  of  passion,  prejudice,  partiality,  or  corruption 
of  the  jury.* 

1.  BradweU  v,  Pittsburgh,  etc.,  Pass,  tion  for  a  new  trial.  Whitwell  v.  At- 
R.  Co.,  139  Pa.  St.  404.  kinson,  6  Mass.  272;  Winn  v.  Young, 

Where  a   verdict  is    too  small    the  i  J.  J.  Marsh.  (Ky.)  51. 
court  may  give  the  defendant  his  elec-        8.  Alabama.  —  Alabama  G.  S.  R.  Co. 

tion  between  a  new  trial  or  an  increase  v,  Bailey,  112  Ala.  167;    Kansas  City, 

in  the  amount  of  the  verdict.     Carr  v.  etc.,  R.  Co.  v.  Lackey,  114  Ala.  152. 
Miner,  42  111.  179;  James  v.  Morey,  44        Arkansas.  —  McClintock  v.  Lary,  23 

111.  352.  Ark.  215;    Ford  v.  Ward,  26  Ark.  360; 

2.  This  is  a  ground  for  a  new  trial  Walworth  z/.  Pool,  9  Ark.  405;  Peterson 
under  many  of  the  codes.  It  is  not  ap-  v.  Gresham,  25  Ark.  381;  Sexton  v, 
plicable'in  actions  for  damages  for  in-  Brock,  15  Ark.  345;  Ayliff  v.  Hardy, 
juries  to  the  person  or  reputation.     See  25  Ark.  49. 

VII.  9.  </.  (6)   Error  in  the  Assessment,  California. — Aldrich  v.   Palmer,   24 

In  actions  for  injuries  to  the  person  or  Cal.    513;    Wheaton   v.   North   Beach, 

reputation  a  new  trial  is   prohibited,  etc.,  R.  Co.,  36  Cal.  590;  Boyce  v.  Cali- 

See  infra.  III.  6.  /.  Inadequate  Damages,  fornia  Stage  Co..  25  Cal.  460;  Kinsey 

Where  Improper  Items  of  Damages  Have  v.   Wallace,  36    Cal.  481;    George  v. 

Been  Included,  and  the  court  is  able  to  Law,    i    Cal.   363;    Wolford    v.    Lyon 

estimate  the  amount  of  such  items,  or  Gravel  Gold    Min.  Co.,    63   Cal.   483; 

the  verdict  as  to  d  images  is  special,  a  Russell    v.    Dennison.    45     Cal.    337; 

new  trial  will  be  refused,  as  the  court  Howland  v.  Oakland  Consol.   St.   R. 

can  render  a  judgment  for  the  proper  Co.,  no  Cal.  513. 

amount.     Foster  v.  Cleveland,  etc.,  R.  Colorado.  —  Denver  v.  Dunsmore,  7 

Co.,  56  Fed.  Rep.  434.  Colo.   328;    Wall   v.   Livezay,  6  Colo. 

Promissory   Note  —  Interest.  —  Where  465 ;  Williams  z\  Williams,  20  Colo.  51 ; 

the  jury  returns  a  verdict  for  the  face  Sanderson  ».  Frazier,  8  Colo.  79. 

of  a  note,  without  any  deduction  for  Connecticut.  —  Clark  v.  Pendleton,  20 

payments  or  indorsements,  a  new  trial  Conn.  495:  Waters  v.  Bristol,  26  Conn, 

will  be  granted.     Houston  z'.  Morrison,  398;  Douglas  v.  Chapin,  26  Conn.  76; 

10  Tex.   i;    Rockdale   Paper  Mills  v.  Haight  z/.  Hoyt,  50  Conn.  583. 

Stevens.  65  Ga.  380.  Dakota.  —  Larson  v.  Grand  Forks,  3 

A  verdict  for  a  gross  sum,  apparently  Dakota  307. 

including  the    principal  and   interest,  Florida.  —  McMurray  v.  Basnett,  18 

when  no  interest  is  due,  must  be  set  Fla.  609. 

aside  and   a   new  trial   granted.     Le-  Georgia.  —  Davis  v.  Central  R.  Co., 

sesne  v.  Grant,  i  Brev.  (S.  Car.)  403.  60  Ga.  329;    Dye  v.  Denham,  54  Ga. 

A  mistake  by  the  jury  in  computing  224;    Snelling  v.   Darrell,   17  Ga.  141; 

interest  should  be  remedied  by  a  mo-  Broach  v.  King,  23  Ga.  500;    Pomeroy 
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The  Beawn  for  holding  parties  so  tenaciously  to  the  damages 
found  by  the  jury  in  personal  torts  is  that  in  cases  of  this  class 
there  is  no  scale  by  which  the  damages  are  to  be  graduated  with 
certainty.    To  the  jury  is  committed  the  exclusive  task  of  examin- 

V.  Golly,  Ga.  Dec.  pt.  i.  a6;    Brown  v,  v,  Giger,  Hard.  (Ky.)  595;  Vanzant  v, 

A u trey,  78  Ga.  753;  Longstreet  v,  Ree-  Tones.  3  Dana  (Ky.)  464;    Owings  v. 

side,  Ga.  Dec.  pt.  i.  39;    Goins  v.  Ala-  Ulory,  3  A.  K.  Marsh.  (Ky.)454;    Bell 

bam  a    Western   R.   Co.,    59    Ga.  426;  v,  Howard.  4  Litt.  (Ky.)  117;  Holburn 

Central  R.  Co.  v.   Roach,  70  Ga.  434;  v,  Neal,  4  Dana  (Ky.)  Z20;  Letton  v. 

Western,  etc.,  R.  Co.  v,  Lewis,  84  Ga.  Young,  2  Mete.  (Ky.)  558;    Duncan  v, 

211;  Bishop  fr.  Macon,  7  Ga.  204.  Finnyhorn,  Sneed    (Ky.)    262;    Louis- 

Illinois.  —  Chicago  v.  Smith,  48  111.  ville,  etc.,   R.  Co.  v.   Brooks,  83  Ky. 

107;  Terre   Haute,  etc..  R.  Co.  v,  Va-  137;   Louisville,  etc.,  R.  Co.  v.  Moore, 

natta,  21  111.  188;  Chicago,  etc.,  R.  Co.  83  Ky.  678;  Louisville  Southern  R.  Co. 

r.   Peacock,  48   111.  253;    Cummins  v,  t/.  Minogue,  90    Ky.  369;    Louisville, 

Crawford,  88  111.  312;  Illinois  Cent.  R.  etc.,  R.  Co.  v.  Mattingly.  (Ky.  1897)  38 

Co.  tr.  Parks,  88  111.373;  Chicago  West  S.   W.    Rep.   686;    Louisville,  etc.,  R. 

Div.  R.  Co.  V.  Hughes.  87  III.  94;  Chi-  Co.  v.  Banks,  (Ky.  1896)  33  S.  W.  Rep. 

cago,  etc.,   R.  Co.  v.   Payzant,  87  111.  627. 

125;    McNamara  v.   King,   7   111.  432;  Louisiana,  —  Redwitz  v.  Waggaman, 

Ross  t'.  Innis,  35  111.  487;  Illinois  Cent.  33  La.  Ann.  26;    Lampkins  v.  Vicks- 

R.  Co.  V.  Simmons,  38  111.  242;  Fidler  burg,  etc.,  R.  Co.,  42  La.  Ann.  997. 

V.  McKinley,  21  111.  308;  Elgin  z/.  Ren-  Maine.  —  Humphries  v,   Parker,   5a 

wick,  86  111.  498;  Schlencker  v.  Risley,  Me.  502;  Gilbert  v.  Woodbury,  22  Me. 

4  111.  483;  Paul  V,  Leyenberger,  17  111.  246. 

App.  167;  Harrison  v,  Ely,  120  111.  83;  Massachusetts, — Worster     v.    Canal 

Illinois  Cent.  R.  Co.  v.  Robinson,  58  Bridge,  16  Pick.  (Mass.)  541;   Treanor 

111.  App.  181;  North  Chicago  St.  R.  Co.  v,  Donahoe,  9  Cush.  (Mass.)  228;  Bod- 

V.  Broms,  63  111.  App.  127;  Chicago  z/.  well  v.  Osgood,  3  Pick.  (Mass.)  379; 

Colman,  33  111.  App.  557.  Clark  v.  Binney,  2  Pick.  (Mass.)  113; 

Indiana.  —  Guard   v.    Risk,  11    Ind.  Shute  v.   Barrett,  7  Pick.  (Mass.)  82; 

156:    Harris   v.    Rupel,    14    Ind.    209;  Coffin  v.  Coffin,  4  Mass.  i. 

Yater  v.  Mullen,  23  Ind.  562;  Alexan-  Minnesota,  —  Shartle  v.  Minneapolis, 

der  V.  Thomas,  25  Ind.  268;  Lake  Erie,  17  Minn.  308;    Beaulieu  y.  Parsons,  2 

etc.,   R.   Co.   V.  Acres,   108  Ind.   548;  Minn.  37;    Pratt  v.  Pioneer  Press  Co., 

Westerville  v.   Freeman.  66  Ind.  255;  32  Minn.  217;  St.  Martin  v.  Desnoyer, 

Pittsburg,  etc.,  R.  Co.  v,   Hennigh,  39  i  Minn.  15^;  Lynd  v.  Picket,  7  Minn. 

Ind.  509;  Elkhart,  etc.,  R.  Co.  v.  Wal-  184;    Howe  v,   Minneapolis,   etc.,    R. 

dorf,  17  Ind.  App.  29;  Michigan  City  v.  Co.,  62  Minn.  71. 

Ballance,  123  Ind.  334.  Mississippi, — Ingraham  v.  Russell, 

Indian     Territory,  —  Missouri,    etc.,  3   How.  (Miss.)  304;    Bell  v,  Morrison, 

R.  Co.  V.  Turley,  (Indian  Ter.  1896)  37  27  Miss.  68;    Mississippi  Cent.  R.  Co. 

S.  W.  Rep.  52;    Kansas,  etc..  Coal  Co.  v,  Caruth,  51   Miss.  77;    New  Orleans, 

V.   Reid.  (Indian  Ter.   1897)  40  S.  W.  etc.,   R.   Co.  v.  McBride,  38  Miss.  32; 

Rep.  898.  Harris  v.  Halliday,  4  How.  (Miss.)  338. 

loTva.  —  Pankett  v.  Livermore,  5  Missouri,  —  Wells  v.  Sanger,  21  Mo. 
Iowa  277;  Stevenson  v.  Belknap,  6  354;  Goetz  v.  Ambs,  27  Mo.  28;  Ken- 
Iowa  97;  Garlick  v.  Pella,  53  Iowa  646;  nedy  v.  North  Missouri  R.  Co.,  36  Mo. 
Bryant  v.  Omaha,  etc.,  R.,  etc.,  Co.,  98  351;  Allred  v.  Bray,  41  Mo.  484;  Fal- 
lowa  483.  lenstein  v.  Booth,  13  Mo.  427;    Stone- 

Kansas.  —  Missouri,  etc.,  R.  Co.  v.  seifer  r.  Sheble,  31  Mo.  243;  Fairgrieve 

Weaver.  16  Kan.  456;    Union   Pac.  R.  v,  Moberly,  29  Mo.  App.  141;   Watson 

Co.   V.  Hand,  7   Kan.  380;    Atchison,  v.  Harmon.  85  Mo.  443;    Merrill  v.  St. 

etc.,   R.  Co.  V,  Stewart,  55  Kan.  667;  Louis,   12  Mo.  App.  466;    Dimmitt  7/. 

Southern  Kansas  R.  Co.  v,  Walsh,  45  Hannibal,  etc.,   R.  Co.,  40  Mo.  App. 

Kan  653.  654;    Honeycutt  v.  St.  Louis,  etc.,  R. 

Kentucky.  —  North  v,  Cates,  2  Bibb  Co.,   40  Mo.  App.  674;    Klutts  v.  St. 

(Ky.)59i;  Respass  v.  Parmer,  2  A.  K.  Louis,  etc.,   R.  Co.,  75   Mo.  642;    Lc- 

Marsh.  (Ky.)  365;   Webber  v,  Kenny,  moine    v.    Cook,    36    Mo.    App.    193; 

I    A.    K.    Marsh.    (Ky.)    345;    Taylor  Brown  v,   Hannibal,  etc.,   R.  Co.,  99 
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ing  the  facts  and  circumstances,  valuing  the  injury,  and  awarding 
compensation.  The  law  that  confers  on  them  this  power  favors 
the  presumption  that  the}'  are  actuated  by  pure  motives,  and  it  i' 

is  not  until  the  result  of  the  deliberations  of  the  jury  appears  in  a 

Mo.  310;    Furnish  v,  Missouri  Pac.  R.  Co.,  20  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

Co.,  102  Mo.  669.  345;   Quinn  v,  O'KeeflFe,  9  N.  Y.  App. 

Nevada,  —  Quigley   r.  Central   Pac.  Div.  68;    Smith  tr.  Third  Ave.  R.  Co., 

R.  Co.,  II  Nev.  350;  Solen  v,  Virginia  10  N.  Y.  App.  Div.  409;    Egan  v.  Dry 

etc.,  R.  Co.,  13  Nev.  106.  Dock,  etc.,  R.  Co.,  12  N.  Y.  App.  Div. 

New  Jersey,  —  Allen  v.  Craig,  13  N.  556;    Mayer  v,   Liebmann,    16   N.    Y. 

J.  L.  294;  Reuck  V,  McGregor,  32  N.  J.  App.    Div.   54.;    Thomas  v.  Union  R. 

L.  70;    Vanck  v,  Hull,  3  N.  J.  L.  165;  Co.,  18  N.  Y.  App.  Div.  185. 

Deacon  v.  Allen,  4  N.  J.  L.  386;  Mer-  North   Carolina.  —  Denby   v.    Hairs-                                  i 

ritt  V.  Harper,  44  N.  J.  L.  73;    Ogden  ton,  i  Hawks  (N.  Car.)  315;   McRae  v, 

V.  Gibbons,  5  N.  J.  L.  598.  Lilly,  i  Ired.  L.  (N.  Car.)  118;  Dodd  v. 

New  York.  — Collins  v,  Albany,  etc.,  Hamilton,  Term  (N.  Car.)  31. 

R.  Co.,  12  Barb.  (M.  V.)492;  Coleman  Ohio, — Simpson  v.  Pitman,  13  Ohio 

V.    Southwick,    9   Johns.   (N.   Y.)  45;  365;    Fisher  r.  Patterson,  14  Ohio  418;                                 > 

Clapp   V.    Hudson    River   R.   Co.,   19  Toledo  Electric  Si.  R.  Co.  v.  Tucker,                                 ^ 

Barb.  (N.  Y.)46i;  Diblin  v.  Murphy,  3  13  Ohio  Cir.  Ct.  Rep.  411,  7  Ohio  Circuit 

Sandf.  (N.  Y.)  19;  Rom pillon  z'.  Abbott,  Dec.  169. 

(Supreme  Ct.)  i  M.  Y.  Supp.  662;  Bier-  Oklahoma.  — Oklahoma    City    v. 

bauer  v.  New  York  Cent.,  etc.,  R.  Co.,  Welsh,  3  Okla.  288. 

15   Hun  (N.   Y.)  559;    Tinney  v.  New  Pennsylvania.  —  Whipple     v..    West 

Jersey  Steamboat  Co.,  5  Lans.  (N.  ^.)  Philadelphia  Pass.   R.  Co.,   11   Phila. 

507;    Cropsey  v.   Murphy,  i   Hilt.  (N.  (Pa.)  345,  33  Leg.  Int.  (Pa.)  140. 

Y.)  126;    Scherpf  v.  Szadeczky,  I  Abb.  South   Carolina.  —  Bourke  v.  Bulow, 

Pr.  (N.  Y.  C.   PI.)  366;    M'Connell  v.  i  Bay  (S.  Car.)  49;  Nettles  z^.  Harrison, 

Hampton,  12  Johns.  (N.  Y.)  236;   Gale  2  McCord  L.  (S.  Car.)  230;  Richardson 

v.    New    York    Cent.,    etc.,    R.    Co.,  v.    Murray,   (Jheves   L.   (S.   Car.)  11; 

53    How.    Pr.    (N.    Y.    Supreme    Ct.)  Morgan  v.  Livingston,  2  Rich.   L.  (S. 

385;    Curtiss    V.    Rochester,   etc.,    R.  Car.)  573:    Mayson   v.    Sheppard,    12 

Co.,  20  Barb.  (N.  Y.)  282;    Southwick  Rich.  L.  (S.  Car.)  254;  Poppenheim  v. 

V.  Stevens,  10  Johns.  (N.  Y.)  443;. Sar-  Wilkes,  2  Rich.  L.  (S.  Car.)  354;  Fripp                                 j 

gent    V.    ,    5   Cow.   (N.   Y.)    106;  v.  Martin,   i  Spears  L.  (S.  Car.)  236; 

Moody  V.  Baker,  5  Cow.  (N.  Y.)  351;  Davis  v.  Ruflf,  Cheves  L.  (S.  Car.)  17;                                 ' 

Cole  V.   Perry,   8    Cow.   (N.   Y.)  214;  Stott  v.  Ryan,  3  Brev.  (S.  Car.)  417. 

Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  Tennessee,  —  Goodall  v.  Thurman,  i 

352;  Finch  V.  Brown,  13  Wend.  (N.  Y.)  Head  (Tenn.)  209;    Boyers  v,  Pratt,  x                                 1 

601:    Bump   V,    Betts,   23    Wend.   (N.  Humph.  (Tenn.)  90;    Moore  v.  Burch- 

Y.)  85;  Knight «/.  Wilcox,  18  Barb.  (N.  field,  i  Heisk.  (Tenn.)  203;  Nashville, 

Y.)  212;    Travis  v.   Barger,   24  Barb,  etc.,  R.  Co.  v.  Smith,  6  Heisk.  (Tenn.) 

(N.   Y.)  614;    Hager    v.    Danforth,    8  174;    Tennessee    Coal,    etc.,    Co.     v. 

How.   Pr.    (N.   Y.  Supreme  Ct.)  435;  Roddy,  85  Tenn.  400;  Tinkle  v.  Duni- 

Blum  V,  Higgins,  3  Abb.  Pr.  (N.  Y.  C.  vant,  16  Lea  (Tenn.)  503;  Thompson  v. 

PI.)    104;    Tilloison    v,    Cheetham,    2  French,   10  Yerg.   (Tenn.)  452;    West 

Johns.  (N.Y.)  63;  Potter  V.  Thompson,  Memphis  Packet  Co.  v.  White,  (Tenn. 

22  Barb.  (N.  Y.)  87;    Fry  v,  Bennett,  9  1897)  41  S.  W.  Rep.  583. 

Abb.  Pr.  (N.  Y.  Super.  Ct.)  45;    Inger-  Texas,  —  Hamman  v,  Willis,  62  Tex. 

son  V.  Miller,  47  Barb.  (N.Y.)  47;  Cook  507;    Barnette  v.   Hicks,  6  Tex.   352; 

v.  Hill,  3  Sandf.  (N.  Y.)  341;  Sherry  v,  McGeheec.  Shafer,  9  Tex.  20;  Cook  v. 

Frecking,  4  Duer  (N.  Y.)  452;    Wynne  DeLaGarza,  9Tex.  358;  International, 

v.  Atlantic  Ave.  R.  Co.,  14  N.  Y.  Misc.  etc.,  R.  Co.  v.  Telephone,  etc.,  Co.,  69 

Rep.  (Brooklyn  City  Ct.)  394;  Ferguson  Tex.  277;  International,  etc.,  R.  Co.  v, 

V,  Ehret,  14  Misc.  Rep.  (N.  Y.  City  Ct.)  Brett,  6x  Tex.  483;    Howard  Oil  Co.  v, 

454;  Chapman  v,  Atlantic  Ave.  R.  Co.,  Davis,  76  Tex.  630;  Texas,  etc.,  R.  Co. 

14  N.  Y.   Misc.  Rep.  (Brooklyn   City  v.  Brown,  78  Tex.  397;  Missouri,  etc., 

Ct.)  384;    Kilbane  v.  Westchester  Elec-  R.  Co.  v.  Cook,  12  Tex.  Civ.  App.  203; 

trie  R.  Co.,  19  Misc.   Rep.  (N.  Y.  Su-  Mexican   Cent.  R.   Co.   v.   Mitten,   13 

preme  Ct.)  184;  Howe  v.  Boorum,etc.,  Tex.  Civ.  App.  653;    Chicago,  etc.,  R, 
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form  calculated  to  shock  the  understanding,  and  impress  no  dubi- 
ous conviction  of  their  prejudice  and  passion,  that  the  courts 
have  found  themselves  compelled  to  interpose.^ 

Inadequate  Bamagee.  —  The  same  rule  applies  where  the  damages 
are  inadequate.*  Although  the  amount  of  the  verdict  is  less 
than  the  court  would  approve,  it  will  not  be  set  aside  unless  the 
amount  is  so  unreasonably  small  as  to  evince  mistake,  passion,  or 
partiality  of  the  jury.'  The  courts  are  reluctant  to  interfere,  and 
never  do  so  except  in  a  clear  case.* 

Code  Bale  —  Yerdiet  tlie  Beenlt  of  Paiiioii  or  Prcjadioe.  —  The  above  rule, 
that  where  damages  are  discretionary  with  the  jury  a  new  trial 
will  not  be  granted  for  excessive  damages  unless  the  verdict  is 
the  result  of  passion  or  prejudice,  has  been  codified  and  made  a 
ground  for  a  new  trial  as  follows:  "excessive  damages*  appear- 
ing to  have  been  given  under  the  influence  of  passion  or  preju- 
dice." •  This  ground  applies  only  to  damages  for  torts,  and  not 
to  error  in  assessment  of  the  amount  of  recovery  upon  a  contract 

Co.   w.    Yarbrough,   (Tex.   Civ.    App.  v.  Western  Union  Tel.   Co.,  69  Fed. 

1896)  35  S.  W.  Rep.  422;  Missouri,  etc..  Rep.  185;    Lowry  t/.  Mt.  Adams,  etc., 

R.  Co.  V.  Johnson,   (Tex.   Civ.   App.  Incline  Plane  R.  Co.,  68  Fed.  Rep.  827; 

1896)  37  S.  w.  Rep,  771.  Dwyer  v.  St.  Louis,  etc.,  R.  Co.,  52 

Utah,  —  Daniels  v.   Union   Pac.   R.  Fed.  Rep.  87. 

Co.,  6  Utah  357.  England,  —  Armytage  v,  Haley,  4  Q. 

Virginia,  —  Norfolk  v.  Johnakin,  94  B.  917,  45  E.  C.  L.  917;    Chambers  v, 

Va.    285;     Norfolk,    etc.,    R.    Co.    v,  Caulfield,  6  East  245;  Sharpe  z/.  Brice, 

Ampey,  93  Va.  108;    Parish  v,  Reigle,  2  W.  Bl.  942;    Edgell  v,  Francis,  i  M. 

II  Gratt.  (Va.)  697;  Richmond  R.,  etc.,  &  G.  222,  39  E.  C.  L.  422;   Creed  v. 

Co.  V,  Garthright,  92  Va.  627.  Fisher,  9  Exch.  472;  Williams  v.  Cur- 

Washington,  —  Ogle     v,    Jones,     16  rie,  i  C.  B.  841,  50  E.  C.  L.  841;  Price 

Wash.  319;  Lorence  v.  EUensburgh,  13  v,  Severn,  7  Bing.  402,  20  £.  C.  L.  180; 

Wash.  341.  Gilbert  v,   Berkinshaw,    Lofft.    771,    i 

iVest  Virginia, — Vinal  r.  Core,  18  Cowp.  230;  Lambkin  z'.  South  Eastern 

W.  Va.  I.  R.  Co.,  L.  R.  5  App.  352.  28  W.  R.  837; 

Wisconsin,  —  Birchard    v.    Booth,  4  Corkery  v.   Hickson,   10  Ir.   R.  C.  L. 

Wis.  67;  Bass  V,  Chicago,  etc.,  R.  Co.,  174;  M'Grath  v.  Bourne,  10  Ir.  R.  Ch. 

42  Wis.  654;  Hammond  v,  Mukwa,  40  160. 

Wis.  35;   Goodno  v,  Oshkosh,  28  Wis.  1.  i  Graham  and  Waterman  on  New 

300;  Plath  V,  Braunsdorff,  40  Wis.  107;  Trials    452,    quoted   with    approval   in 

Cottrill  V,  Cramer,  59  Wis.  231;  Whit-  Dowd  v,  Westinghouse  Air  Brake  Co., 

ney  v,  Milwaukee,  65  Wis.  409.  132  Mo.  579;    Pritchard  v,  Hewitt,  91 

Wyomine.  —  Union    Pac.   R.  Co.   v.  Mo.  547. 

Hause,  i  Wyoming  27.  S.  Berry  v.  Lake  Erie,  etc.,  R.  Co., 

United  States,  —  Reese  v.  Third  Ave.  72  Fed.  Rep.  488. 

R.  Co.,  16  Fed.  Rep.  368;  Lancaster  v.  For  the  statement  of  the  rule  as  to 

Providence,  etc.,   S.  S.    Co.,   26  Fed.  excessive  and  inadequate  damages,  sc  e 

Rep.  233;  Frericks  v.  Bermes,  22  Fed.  tit.  Damages^  8  Am.  and  Eng.  Encyc. 

Rep.  424;  Whipple  v.  Cumberland  Mfg,  of  Law  (2d  ed.)  628  et  seq, 

Co..  2  Story  (U.S.)  661;  Blunt  v.  Little,  8.  See   infra^    \\\,   6.    i.    Inadequate 

3  Mason  (U.  S.)  102;    Walker  v.  Smith,  Damages, 

1  Wash.  (U.  S.)  152;    Stephens  v.  Felt,  4.  Corcoran  v,  Harran,  55  Wis.  128; 

2  Blatchf.  (U.  S.)  37;  Aiken  v,  Bemis,  3  Mechelke  v,  Bramer,  59  Wis.  57. 
Woodb.  &  M.  (U.  S.)  348;  Carr  v.  Gale,  5.  Some  codes  include  both  excessive 

3  Woodb.  &  M.  (U.  S.)  38;  Wightman  and  inadequate  damages  in  this  ground 
V,    Providence,    i    CliflF.   (U.   S.)  524;  for  a  new  trial. 

Palmer  v,  Fiske,  2  Curt.  (U.  S.)  14;  6.  This  ground  is  common  to  nearly 
Clear  v.  Fox,  a6  Fed.  Rep.  90;  Engler    all  the  codes. 
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or  for  the  injury  or  detention  of  property.^ 

Paaiioii  or  Frojadioo  Dotermlnod  from  Amimnt   of  Yerdiot.  —  Whether   a 

verdict  is  the  result  of  passion  or  prejudice  cannot  be  shotvn  by 
affidavits  *  or  evidence  of  the  misconduct  or  declarations  of  jury- 
men. It  must  be  determined  solely  from  the  evidence  in  the  case 
and  the  amount  of  the  verdict.' 

1.  Applicablo  to  Torts  Only. —  In  ac-  Wilcox  v.  New  York,  etc.,  R.  Co.,  8i 

tions   for  damages   for  injury  or  de-  Fed.  Rep.  143. 

tention  of  property  or  upon  contracts,  Fngiidioe  or  Gompromiso  Frnramod  from 

the    proper    ground    is    error   in    the  Small  Vordiot. —  Where  the  plaintiff  in 

assessment  of  the  amount  of  recovery,  a  personal  injury  case  was  entitled  to 

See  infra.  Assignment  of  Grounds  /or  a  large  sum  or  nothing,  a  verdict  for 

New  Trial.  twenty-four  dollars  and  twenty-seven 

8.  Ai&davit  Showing  Frcjodioo.  —  An  cents  was  set  aside  as  perverse,  and  a 
affidavit  showing  conduct  o^  a  referee  new  trial  granted.  The  court  said: 
from  which  prejudice  might  be  inferred  "  This  verdict  on  its  face  is  perverse, 
is  not  admissible  to  show  that  the  dam-  If  the  jury  were  warranted  in  finding 
ages  were  awarded  under  the  influence  for  the  plaintiff  on  the  evidence,  and 
of  passion  or  prejudice,  since  Iowa  we  think  they  were,  then  he  was  en- 
Code,  §  2837,  does  not  provide  for  the  titled  to  recover  a  very  much  larger 
use  of  affidavits  except  where  miscon-  sum  in  damages.  It  is  quite  obvious 
duct,  accident,  surprise,  or  newly  dis-  that  this  verdict,  so  particular  and 
covered  evidence  is  stated  as  ground  precise  even  to  a  cent,  was  either  the 
for  new  trial.  Feistert/.  Kent,  92  Iowa  i.  result  of  an  unlawful  and  unseemly  com- 

3.  Whether  Amount  of  Damages  War-  promise  or  of  prejudice.     Such  a  ver- 

ranted  by  Evidenoe.  —  Whether  the  ver-  diet  is  trifling  with  a  case  in  court  and 

diet  is  excessive  is  to  be  determined  public  justice,  and  unworthy  of  twelve 

solely  from  a  consideration  of  the  evi-  good  and  lawful   men,    and   is  justly 

dence  in  the  case,  and  whether  it  will  calculated  to  cast  odium  on  the  jury 

fairly  sustain  the  conclusion  of  the  jury  system  and  jury  trials."     Whitney  s^. 

—  a  question  which  cannot  be  aided  Milwaukee,  65  Wis.  409. 

by  the  showing  of  extrinsic  facts,  by  Ezoeisivo   in    Ck>mpazlaon   with  Other 

affidavit  or  otherwise.       Harrison    v,  Yerdiotf.  —  In  three  successive  trials  of 

Sutter  St.  R.  Co.,  116  Cal.  156.  an   action   for    personal    injuries    the 

The  affidavit  of  a  party  that  the  jury  plaintiff     obtained    verdicts    of    three 

was    prejudiced  against    him    is    not  thousand,  two  thousand  five  hundred, 

entitled   to    much    weight,    but    may  and  six  thousand  dollars,  respectively, 

strengthen  the  claim  where  the  verdict  upon  substantially  the  same  evidence 

is    against    the     weight  of  evidence,  as  to  the  extent  of  his  injuries.     It  was 

Withers  v.  Butts,  7  Dana  (Ky.)  329.  held  that,  in  view  of  the  first  two  ver- 

droimiBtaneee  from  Which  Frcjodioe  of  diets,  the  damages  awarded  by  the 
Jury  Will  Be  Inferred.  —  Where  there  is  third  were  excessive,  and  the  judgment 
a  special  finding  against  the  express  thereon  was  reversed  for  that  reason, 
admission  of  the  party  who  obtains  the  Baker  v,  Madison,  62  Wis.  137. 
verdict,  it  will  be  presumed  that  the  Where  the  former  verdict,  in  an  action 
jurors  were  governed  by  passion  and  for  personal  injuries  caused  by  a  de- 
prejudice.  Jeffrey  v,  Keokuk,  etc.,  R.  fective  sidewalk,  was  for  two  thousand 
Co.,  51  Iowa  439.  dollars,    a    second    verdict    for   eight 

The  fact  that  the  jury  erred  in  includ-  thousand  dollars  was  held  so  excessive 

ing  an  item  not  sustained  by  sufficient  that  a  new  trial  would  be  granted  un- 

evidence,  and  for  which  a  remittitur  less   the   plaintiff  should    remit   three 

was  required  by  the  trial  court,  does  thousand  dollars  therefrom.  McLimans 

not  justify  an  inference  of  passion  or  v,  Lancaster,  63  Wis.  596. 

prejudice  of  the  jury.     Grant  v.  Wolf,  Failnre  to  GiTO  Fair  and  Candid  Con- 

34  Minn.  32.  sideration.  —  In  an  action  for  damages 

When  the  evidence  is  such  that  one  for  wrongful  act,  the  jury  gave  care- 
person  might  think  in  one  way  and  an-  less  and  conflicting  answers  to  special 
other  in  another  way,  it  cannot  be  said  questions  submitted  to  it.  The  dam- 
that  the  jurors  were  influenced  by  any  ages  allowed  for  loss  of  wages  were  ex- 
wrong  motives  in  finding  either  way.  cessive  and  did  not  exclude  loss  of  time 
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d.  Amount   Determined  by  Fixed  Rule.  —  A  verdict 

should  be  set  aside  where  it  is  in  excess  of  the  amount  of  damages 
as  determined  by  some  fixed  rule  in  the  case.  When  an  exact 
rule  can  be  discovered,  the  jury  is  bound  to  adopt  it.  If  it  is 
established  that  the  plaintiff  should  recover  so  much  as  will  repair 
the  injury  sustained  at  the  hands  of  the  defendant,  there  can  be 
no  other  measure  of  damages,  and  where  this  amount  can  be 
accurately  ascertained  the  jury  seems  to  have  no  discretion.^ 

e.  Excess  of  Amount  Claimed.  —  If  the  amount  of  the  ver- 
dict exceeds  that  claimed  by  the  pleadings  the  verdict  will  be  set 
aside. ^     But  if  the  excess  is  small  the  court  may  allow  the  ver- 

necessarily  resulting  from  a  mortal  dis-  Min.    Co.,    19    Nev.    225;     Harris    v, 

ease.     The  allowance  of  two  thousand  Panama  R.  Co.,  5  Bosw.  (N.  Y.)  312. 

two  hundred  dollars  per  year  for  pain  S.  California.  — Garlick  v.  Bower,  62 

and  suffering  was  excessive  in  compari-  Cal.  65. 

son  with  the  sums  allowed  in  other  Indiana,  —  Robens  v.  Muir,  7  Ind. 
cases.  It  was  held  that  a  new  trial  544;  Hall  v.  Hall,  42  Ind.  585;  Ray- 
should  have  been  granted,  as  the  jury  mond  v.  Williams,  24  Ind.  416;  Hill  v. 
failed  to  give  the  case  the  fair  and  can-  Newman,  47  Ind.  187. 
did  consideration  it  demanded.  Atchi-  Kentucky.  —  Stewart  v.  Tevis,  7  T.  B. 
son,  etc.,  R.  Co.  v.  Rowe,  56  Kan.  411.  Mon.  (Ky.)  109. 

1.  See  Walker  v.  Smith,  i  Wash.  (U.  Mississippi.  —  Lester  v.    Barnett,  33 

S.)  152;    Lang  V.  Hopkins,  10  Ga.  37;  Miss.  584. 

South-Western  R.  Co.  v.  Paulk,  24  Ga.  Missouri.  —  Koeltz  v.  Bleckman,  46 

356;    Fish   V.   Roseberry,   22   111.   288;  Mo.  320. 

Nutter  V.  Junction  R.  Co.,  13  Ind.  479;  New   York.  —  Mclntire  v.   Clark,   7 

Coffin  zf.  doffin,  4  Mass.  i;  Com.  v.  Jus-  Wend.    (N.   Y.)  330;    Dox  v.   Dey,   3 

tices.  5  Mass.  435;  McDonald  v.  Waiter,  Wend.  (N.  Y.)  356. 

40  N.  Y.  551;  Atkinson  v.   Fraser,  5  Vermont — Tarbell  ».  Tarbell,  60  Vt. 

Rich.  L.  (S.  Car.)  519.  486. 

Damaget  Xzeefldlng  Aetnal  Peeiuiiarj  Virginia.  — Hook    v.    Turnbull,    6 

Ii^nrj.  — "  The   court,    in    actions  of  Call  (Va.)  85. 

trespass,  especially  for  personal  torts,  Wisconsin.  —  Manson  v.  Robinson,  37 

when  damages  can  be  gauged  by  no  Wis.  339. 

fixed  standard,  but  necessarily  rest  in  Where  the  verdict  of  the  jury,  or  the 
the  sound  discretion  of  the  jury,  inter-  finding  of  the  court  on  trial  by  consent 
feres  with  a  verdict  on  the  mere  ground  without  a  jury,  awards  damages  in  ex- 
of  excessive  damages  with  reluctance,  cess  of  the  amount  claimed  in  the  com- 
and  never  except  in  a  clear  case.  But  plaint,  the  plaintiff,  if  he  desires  to 
when  the  plaintiff  complains  of  no  in-  amend  the  complaint  in  respect  to  the 
jury  to  his  person  or  his  feelings —  amount  claimed,  must  abandon  the 
where  no  malice  is  shown  —  where  no  verdict  or  finding,  pay  costs,  and  con- 
right  is  involved  beyond  a  mere  ques-  sent  to  a  new  trial.  Decker  v.  Par- 
tion  of  property  —  where  there  is  a  sons,  11  Hun  (N.  Y.)  295. 
clear  standard  for  the  measure  of  dam-  A  new  trial  will  not  be  granted  after 
ages,  and  no  difficulty  in  applying  it  —  verdict  because  the  amount  of  damages 
the  measure  of  damages  is  a  question  assessed  by  the  verdict  exceeds  the 
of  law,  and  is  necessarily  under  the  amount  claimed  in  the  writ,  but  not  the 
control  of  the  court."  Berry  v.  Vree-  amount  laid  in  the  declaration.  Rod- 
land,  21  N.  J.  L.  183.  erick  v.  Baltimore,  etc.,  R.  Co.,  7  W. 

Y«rdiot  Inoomistm&t  with  Legal  Prind-  Va.  54. 

plM.  —  Where  it  is  impossible  to  recon-  Where  the  verdict  is  in  excess  of  the 

cile  the  amount  of  damages  found  by  amount  recoverable  on  the  first  of  two 

the  jury  with  any  legal  principle,  the  causes  of  action,  and  when  the  second 

verdict  will  be  set  aside.     Ellsworth  v.  does  not  state  facts  sufficient  to  consti- 

Central  R.  Co.,  34  N.  J.  L.  93;  Paul-  tute  a  cause  of  action,  anew  trial  must 

mier  v.   Erie  R.  Co.,  34  N.  J.  L.  151;  be  granted.     Fish  Keck  Co.  v.  Redlon, 

Albion  Consol.  Min.  Co.  v.  Richmond  (Kan.  App.  1898)  53  Pac.  Rep.  72. 

Tol  Volume  XIV. 


GroundB  for  Kew  Trial.  NEW  TRIAL.  £zoaBii¥8,  tte.,  BamAgw. 

diet  to  stand  and  require  the  plaintiff  to  remit  the  excess.^ 

/.  Excess  of  Amount  Permitted  by  Instructions  —  Dim- 
gard  of  instmotioiu.  —  Where  it  Can  be  ascertained  that  the  jury  ifi 
assessing  the  damages  disregarded  the  instructions  of  the  court 
as  to  the  measure  of  damages,  a  new  trial  must  be  granted  ^ 
unless  the  error  can  be  cured  by  remittitur.' 

Bubttantlal  Instead  of  Hominal  DunagM.  —  As  a  general  rule  a  new  trial 
will  not  be  granted  where  the  jury  awards  substantial  damages 
in  violation  of  an  instruction  to  allow  merely  nominal  damages, 
as  a  new  trial  will  not  be  granted  to  permit  a  party  to  recover 
merely  nominal  damages.* 

g.  Excess  of  Amount  Proved.  —  A  verdict  exceeding  the 

1.  HarmleM    Error  —  Small  Ezoom. —  XV.   Decision  of  Motion — General  Prin- 

Where  a  verdict  in  an  action  on  a  note  ciples  Governing, 

exceeded  the  amount  claimed  by  the  SiirogardofliiitnietioiitoFiiidKoiiiinal 
complaint  by  six  dollars,  and  the  ver-  Damagof.  —  Where  only  nominal  dam- 
diet  was  in  accordance  with  the  evi-  ages  can  be  recovered  and  the  jury  re- 
dence,  it  was  held  that  a  new  trial  turns  a  verdict  for  substantial  damages 
should  be  refused,  as  under  the  provi-  it  is  reversible  error  for  the  court  to 
sions  of  the  code  such  error  was  harm-  enter  judgment  notwithstanding  the 
less,  and  the  court  was  authorized  to  verdict.  In  such  case  the  court  should 
enter  a  judgment  on  such  verdict;  award  a  new  trial.  Carl  v.  Granger 
such  error  could  be  cured  by  amend-  Coal  Co.,  69  Iowa  519. 
ment,  and  such  amendment  would  be  A  verdict  for  substantial  damages 
deemed  to  have  been  made.  Webb  v.  will  be  set  aside  when  rendered  in  dis- 
Thompson,  23  Ind.  428.  regard  of  an  instruction  to  find  only 

Amendment  of  Pleadings  to  Cure  Ezoom.  nominal  damages.    Johnson  v.  Root.  2 

—  Where  a  verdict  exceeds  the  amount  Cliff.  (U.  S.)  i<S. 

claimed  in  the  pleadings,  but  not  the  Where    the  jury  found   substantial 

amount  shown  to  be  due  by  the  evi-  damages  in  violation  of  an  instruction 

dence,  a  new  trial  is  not  necessary,  as  to  find  only  nominal  damages  the  court 

the  error  may  be  cured  by  amendment  should  reduce  the  amount  of  the  ver- 

of  the  pleadings  to  conform  to  the  evi-  diet  to  a  nominal  sum.     In  such  case  it 

dence.     The  appellate  court  will  regard  is  error  to  allow  the  plaintiff  an  option 

such  amendment  as  having  been  made,  to  take  judgment  for  a  nominal  sum  or 

Ke-tuc-e-mun-guah    v,    McClure,    122  submit  to  a  new  trial.     Morlan  v.  Rus- 

Ind.   541  [citing  Carpenter  v.  Sheldon,  sell,  71  Iowa  214. 

22  Ind.  259:    Webb  t/.  Thompson,  23  Aftersucha  verdict  is  reduced  to  one 

Ind.  428].  for  merely  nominal   damages  on  the 

S.  Hoffman  v.  Bosch,   18  Nev.  360;  court's  own    motion,    the  court  can- 

Rafferty  v.  Missouri  Pac.   R.  Co.,  15  not  grant  a  new  trial  on  the  ground 

Mo.  App.  559;  Johnson  V.  Root,  2  Cli£f.  that  the  jury  disregarded  its  instruc- 

(U.  S.)  108;  Tieiz  e^.  Philadelphia  Trac-  tions.      Morlan    v.   Russell,   71    Iowa 

tion  Co.,  169  Pa.  St.  516.  214. 

8.  Knapp  v.  Williamsport  Nat.  Bank,  Where  an  appellate  court  determines 
15  Fed.  Rep.  333.  that  the  plaintiff  cannot  recover  sub- 
Exemplary  DamagM.  —  Where  it  is  stantial  damages  because  they  are  too 
clear  that  the  jury  has  allowed  ex-  remote,  a  new  trial  must  be  granted  iC 
emplary  damages  in  a  case  where  such  it  does  not  clearly  appear  that  an  award 
damages  are  improper,  a  new  trial  of  damages  sufficient  to  carry  costs 
must  be  granted.  Pegram 'z^.  Stortz,  would  be  unwarranted.  Lewis  r.  Flint, 
31  W.  Va.  220.  etc.,  R.  Co.,  56  Mich.  638. 

4.  A  verdict  for  substantial  damages  Where  a  jury  finds  substantial  dam- 
where  only  nominal  damages  are  allow-  ages  although  instructed  to  find  merely 
able  may  be  cured  by  remittitur.  See  nominal  damages  the  verdict  may  be 
article  Remittitur.  allowed  to  stand.    Chilvers  t/.  Greaves, 

That  a  new  trial  will  not  be  granted  5  M.  &  G.  578,  44  E.  C.  L.  305,  6  Scott 

to  recover  nominal  damages,  see  infra,  N.  R.  539. 
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highest  amount  shown  by  the  testimony  will  be  set  aside  as 
excessive  and  contrary  to  the  evidence.^ 

A.  Remittitur.  —  Where  the  damages  are  excessive  the  court 
may  impose  upon  the  successful  party  the  option  of  remitting 
such  portion  of  the  damages  as  justice  may  require  or  of  submit- 
ting to  a  new  trial.  But  as  a  general  rule  a  remittitur  can  be 
required  only  where  the  damages  can  be  ascertained  by  the  court 
by  application  of  fixed  rules  of  law,  or  where  elements  of  the 
damages  can  be  computed.  See  for  a  full  discussion  of  this  sub- 
ject, article  REMITTITUR. 

/.  Inadequate  Damages  —  (i)  Rule  Where  There  Is  a  Legal 
Measure  of  Datnages,  —  In  actions  where  there  is  a  legal  measure 
of  damages  for  torts,  as  in  actions  for  breach  of  contract  or  injury 
to  property,  a  new  trial  will  be  readily  granted  where  the  damages 
awarded  are  inadequate  or  the  jury  have  erred  in  their 
calculations.* 

(2)  Verdict  for  Less  than  Sum  Admitted,  —  A  verdict  for  a 
sum  less  than  the  sum  admitted  by  the  defendant,  in  either  his 
pleadings  or  his  testimony,  will  be  set  aside  as  inadequate.' 

(3)  Damages  Not  Equal  to  Amount  Proved.  —  A  verdict  for  less 
than  the  amount  clearly  established  by  the  evidence  must  be 
set  aside.^     The  damages  must  equal  the  actual  pecuniary  loss 

1.  Imel  V.  Van  Deren,  8  Colo.  90;  Car.)  466;  Potter  v.  Swindle,  77  Ga. 
Budlong  V.  Cunningham,  11   111.  App.    419. 

28;  Schneider  v.  McCabe,  36  N.  Y.,  Bnaoh  of  Gontraet.  —  Where  the  dam- 
Super.  Ct.  83:  Finch  v.  Brown,  13  ages  may  be  estimated,  as  in  an  action 
Wend.  (N.  Y.)6oi;  Brotton  v.  Langert,  for  damages  for  breach  of  contract,  if 
I  Wash.  227;  Jones  v.  Van  Zandt,  2  there  is  a  glaring  deficiency  justice  re- 
McLean  ((J.  S.)  611.  But  see  contra^  S."^'^^^  ^^^  ^^  ^^^^  shall  be  revised. 
Tarlton  v.  Briscoe,  i  A.  K.  Marsh.  Taunton  Mfg.  Co.  v.  Smith,  9  Pick. 
(Ky.)67;  Thompson  v.  Porter,  4  Bibb  (Mass.)  11. 
(Ky.)  70.  8,  Coffman  %/,   Brown,   7  Colo.  147; 

Where  it  is  disclosed  by  the  findings  State  v.  Wilson,  90  Ind.  114;  Williams 

of   the  jury   that   it  has  allowed  the  v,    Reynolds,   86  111.   263;     Fagan    v, 

plaintifif  certain  items  of  damages  in  Whitcomb,  (Tex.  App.  1889)  14  S.  W. 

excess  of  his  undisputed  testimony,  a  Rep.   1018;  Traylor  v.  Evertson,  (Tex. 

new  trial  must  be  granted  by  an  appel-  Civ.  App.  1894)  26  S.  W.  Rep.  637. 

late  court.    Miller  v.  Brown,  82  Iowa  79.  A  verdict  in  an  action  of  trover  for  a 

Where  the  damages  are  excessive  less  sum  than  that  fixed  by  the  defend- 

upon  any  view  or  construction  of  the  ant    cannot    stand.         Bernstein     v, 

evidence,  a  new  trial  will  be  granted.  Walker,  25  111.  App.  224. 

Bell  V.  Cherrie,  8  111.  App.  310;  Pierce  4.  Y«rdiot  Leif  than  Amount  Proved.  — 

V.  Roche,  40  111.  293.  Hallberg  v.  Brosseau,  64  111.  App.  520; 

If  an  undisputed  item  in  an  account  Zeigler  v.  Osborn,  23  Kan.  464. 

is  wholly  unconsidered  and  overlooked  Where  the  damages  awarded  by  the 

by   the  jury,   the   verdict  will   beset  jury  are  less  than  one-half  the  value  of 

aside.     Wyman  v,  Erickson,  35  Minn,  the  property  sued  for,  as  testified  to  by 

202.  all  the  witnesses,  this  may  be  consid- 

2.  Watson  v.  Harmon,  85  Mo.  443;  ered  as  a  circumstance  indicating  that 
Taunton  Mfg.  Co.  v.  Smith,  9  Pick,  the  jury  disregarded  the  clear  weight 
(Mass.)  11;  Bagby  v,  Lewis,  2  T.  B.  and  preponderance  of  the  evidence,  in 
Mon.  (Ky.)  76:  Chambers  v.  Collier,  4  awarding  any  verdict  in  favor  of  the 
Ga.  193;  English  v,  Clerry,  3  Hill  L.  successful  party.  Powell  v,  Missouri 
(S.  Car.)  279;  Bacot  v,  Keith,  2  Bay  (S.  Pac.  R.  Co.,  59  Mo.  App.  335. 
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sustained,^  even  in  personal-injury  cases.* 

(4)  Disregard  of  Instructions  to  Award  Substantial  Damages, 
—  where  the  plaintiff  is  entitled  to  recover  substantial  damages, 
if  entitled  to  recover  at  all,  a  verdict  for  nominal  damages  will  be 
set  aside  and  a  new  trial  granted.' 

(5)  Miscalculation  of  Damages.  —  Where  separate  items  of  the 
damages  arising  from  a  tort  are  clearly  proved,  a  new  trial  will 
be  granted  if  the  verdict  is  so  small  as  to  disclose  the  omission  of 
one  or  more  items.* 

(6)  Rule  Where  There  Is  No  Legal  Measure  of  Damages.  —  In 
cases  where  there  is  no  legal  measure  of  damages  a  verdict  for 
substantial  damages  will  not  be  disturbed  except  where  the  dam- 
ages found  are  grossly  inadequate  or  where  it  is  clear  that  the 
jury  has  erred  in  calculating  the  items  of  damages.*  A  new  trial 
will  not  be  granted  for  a  mere  difference  of  opinion  between  the 
court  and  the  jury  as  to  the  proper  amount  due  for  personal 
injuries.* 

(7)  Inadequate  Damages  for  Torts  —  Common-law  Bole.  —  At  com- 
mon law  new  trials  were  not  granted  on  the  ground  that  the 
damages  awarded  for  torts  were  inadequate  or  insufficient ;  '^  at 

The  evidence  being  in  writing,  and  4.  Failure  to  Award  Items  of  Damagei. 

practically  undisputed, as  to  the  amount  — Phillips  v.  South- Western  R.  Co.,  4 

due  the  plaintiff,  a  verdict  for  a  sum  Q.  B.  Div.  406;  Brown  v.  Foster,  i  N. 

greatly  less  cannot  be  sustained.     Por-  Y.  App.  Di\r.  578;  Wilson  t/.  Morgan, 

ter  V.  Sherman  County  Banking  Co.,  58  N.  J.L.  426;  Georgia  Southern,  etc., 

36  Neb.  271.  R.  Co.  V.  Jones,  90  Ga.  292;  Waufle  v 

1.  Baily    v.    Cincinnati,    i    Handy  McLellan,  51  Wis.  484. 

(Ohio) 438;  Taunton  Mfg.  Co.  f/.  Smith,  A  verdict  awarded  certain  damages 

9  Pick.  (Mass.)  II.  to  the  plaintifif,  and  also  found  that  a 

2.  A  verdict  for  one  farthing  damages  certain  conveyance  was  void,  although 
was  set  aside  where  it  appeared  that  there  was  no  issue  on  that  point.  It 
the  plaintiff's  thigh  had  been  broken  was  held  that  a  motion  for  a  new  trial 
and  that  he  had  paid  ten  pounds  for  on  the  grounds  that  the  action  of  the 
surgical  attendance.  Arna^tage  v.  jury  had  been  irregular,  that  the  ver. 
Haley,  4  Q.  B.  917,  45  £.  C.  L.  917.  diet  was  contrary  to  law,  and  that  the 
But  see  contra^  Bradlaugh  v.  Edwards,  damages  awarded  were  excessive, 
II  C.  B.  N.  S.  377,  103  E.  C.  L.  377;  should  have  been  sustained,  as  the  ver- 
Howard  v,  Barnard,  11  C.  B.  653,  73  diet  showed  upon  its  face  that  the 
£.  C.  L.  653.  damages  were  assessed   upon  a  basis 

8.  Verdict  for  Nominal  Instead  of  8ab-  unwarranted    alike  by  the  pleadings, 

itantial  Damages.  —  Lough  v.  Romaine,  the  evidence,  the  charge  of  the  court, 

36  N.   Y.   Super.  Ct.   332;  Robbins  v,  and     the     law     governing    the    case. 

Hudson  River  R.  Co.,  7  Bosw.  (N.  Y.)  Holden  v.  Belmont,  32  Ohio  St.  585. 

i;     Gartner    v.  Saxon,   19  R.   I.  461;  5.  See  Am.  and  Eng.  Encyc.  of  Law, 

Conrad  z'.  Dobmeier,  57  Minn.  147;  Lee  iii.  Damages. 

V.   Knapp,    137  Mo.  385;    Moseley  v,  6,  Berry  v.  Lake   Erie,  etc.,  R.  Co., 

Jamison,    68    Miss.  336;    Brad  well  v.  72  Fed.  Rep.  488;  Reger  v.  Rochester 

Pittsburgh,  etc..  Pass.   R.  Co.,  139  Pa.  R.  Co.,  2  N.  Y.  App.  Div.  5. 

St.  404.  A  new  trial  will  not   be  granted  for 

Where  the  plaintiff  is  entitled  to  sub-  inadequate  damages  although  the  ver- 

stantial  damages  for  personal  injuries,  diet  is  less  than  the  court  would  have 

a  verdict  of  six  cents  is  so  contrary  to  approved.      Lancaster   v.   Providence, 

and  inconsistent  with  the  evidence  that  etc..  Steamship  Co.,  26  Fed.  Rep.  233; 

a  new  trial  will  be  granted  at  Ihe  in-  Walker  v.  Smith,  i  Wash.  (U.  S.)  202. 

stance  of  the  plaintiff.     Miller  z/.  Dela-  7.  Mauricet  v.   Brecknock,  2  Doug, 

ware,  etc.,  R.  Co.,  58  N.  J.  L.  428.  509;    Rendall  v,  Hayward,  5   Bing.  N. 
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least  such  was  the  rule  as  to  damages  for  trespass  and  slander, 
which  were  regarded  as  analogous  to  prosecutions  for  crime.*  It 
was  also  said  that  where  there  was  no  legal  measure  of  damages 
the  verdict  should  be  conclusive.     The  rule  was  to  some  extent 

influenced  by  a  rule  of  court  that  a  new  trial  would  not  be  granted 

where  the  verdict  was  small  in  proportion  to  the  costs  required 
for  a  new  trial.* 

Xodern  Bnle.  —  But  the  modern  rule  is  that  a  new  trial  may  be 

granted  in  actions  for  torts  where  the  verdict  is  grossly  inadequate, 

for  the  same  reasons  as  those  governing  where  the  verdict  is 
excessive.' 

Cas.  424,  35  E.  C.  L.  161,  7  Scott  407;  be  considered  with  reference  to  a  rule 

Forsdikc  v.  Stone,  L.   R.  3  C.   P.  607;  of  practice  that  where  the  verdict  is 

Bradlaugh  v,  Edwards,  11  C.  B.  N.  S.  less  than  twenty  pounds  a  new  trial 

377.  103  E.  C.  L.  377;  Howard  v.  Bar-  will  not  be  granted  although  contrary 

nard,   11  C.   B.  653,   73  E.  C.  L.  653;  to  the  evfdence  and  to  the  opinion  of 

Gibbs  V.  Tunaley,  1  C.  B.  640,  50  E.  C.  the  trial  judge,  as  the  applicant  would 

L.  640;  Hawkins  V.  Alder,  18  C.  B.  640,  not  derive  much  advantage  after  pay- 

86  E.  C.  L.  640;  Apps  V.  Day,  14  C.  B.  ing  the  costs.     Branson  v.   Didsbury, 

112,  78  E.  C.  L.  112;  Watson  v.  Reeve,  4  P.  &  D.  441,  12  Ad.  &  El.  631,  40  E. 

5  Bing.  N.  Cas.   112,  35  E.  C.  L.  48,  6  C.  L.  140:  Young  v.  Harris,  2  Cromp. 

Scott  783.  &  J.  14;  Scott  V.  Watkinson,  4  M.  &  P. 

1.  Armytage  v.  Haley,  4  Q.   B.  917,  237;  Howard  v.  Barnard,  11  C.  B.  653, 
45  E.  C.  L.  917.  73  E.  C.  L.  653. 

Hew  Trialfl  for  Inadequate  Damagei  Hot  But  in  instances  where  a  new  trial 

Granted  at  Common  Law.  —  "There  has  should  be  granted  without   imposing 

been  never  a  doubt  that  the  power  to  costs,  as  where  the  verdict  is  perverse 

grant  new  trials  for  excessive  damages  or  the  court   misdirected   the  jury,  a 

exists    at    common    law,   as    well    in  new  trial  will  be  granted  although  the 

actions  ex  delicto  z,'^  in  actions  ex  con-  verdict    is  less   than   twenty   pounds. 

tractu;    but     smallness    of    damages  Bryson   v.    Phillips,    3    Tyrw.    181,    i 

seems  not  to  have  been  ground  for  a  Cromp.  &  M.  26;  Freeman  r.  Price,  i 

new  trial,  at  least  in  actions  of  tres-  Y.  &  j*  402;  Manning  v.  Underwood, 

pass,  until   it  was  made  such  by  stat-  i  McClel.  &  Y.  266. 

ute,  apparently   for  no  better    reason  Z»  Alabama,  —  Mobile,  etc.,  R.  Co.  r. 

than   that   actions   for  torts,   at    least  Ashcraft.  48  Ala.  15. 

actions  of   trespass  vi  et  armis^   were  California,  —  Bennett  v.    Hobro,    72 

considered   as  bearing  an  analogy  to  Cal.  178;  Townsend  v.  Briggs,  88  Cal. 

prosecutions  for  crimes,  as  to  which  it  230. 

is  an  admitted  doctrine  that  whilst  a  Georgia.  —  Bishop  v.   Macon,   7  Ga. 

new  trial  may  be  granted  upon  the  ap-  200. 

plication    of    the    accused    upon    the  Illinois.  —  Hackett   v.  Pratt,    52  111. 

ground  that  the  punishment  inflicted  by  App.  346. 

the  jury  is  too  great,   no  such  appli-  Minnesota,  —  Henderson  v.  St.  Paul, 

cation   is  allowed  on  the   part  of  the  etc.,  R.  Co.,  52  Minn.  479. 

commonwealth,    because    the   penalty  Missouri.  —  Boggess  Z'.  Metropolitan 

assessed  by  the  jury  is  too  small."     4  St.  R.  Co.,  118  Mo.  328. 

Minor's    Inst.    758   [citing   Jackson  v.  New  York.  —  Platz  v.  Cohoes,  8  Abb. 

Boast,  2  Va.  Cas.  49;  Rixey  v.  Ward,  3  N.  Cas.  (N.  Y.  Supreme  Ct.)  392;   Mc- 

Rand.  (Va.)  52;  Humphreys  v.  Weft,  3  Donald  v.  Waller,  40  N.  Y.  551;  Smith 

Rand.  (Va.)   516;  Com.  Dig.,  Pleader,  v.  Dittman,  16  Daly  (N.  Y.)427;  Kelly 

R.  17I.     See  also    Bac.  Abr.,  tit.  Trial,  v.   Rochester,  (Supreme  Ct.)  15  N.  Y. 

{V)  ^[citing  Marsham  v.  Buller,  2  RoUe  Supp.  29. 

Rep.  21;   Hayward  v.  Newton,  2  Stra.  Texas. — Chicago,   etc.,    R.    Co.    v, 

940;    Barker    v.   Dixie,    2    Stra.   1051;  Yarborough,  (Tex.   Civ.  App.  1896)  35 

Mauricet  v.  Brecknock,  2   Doug.  509,  S.  W.  Rep.  422. 

and  other  cases].  Wisconsin.  —  Whitney  v.  Milwaukee, 

2.  Amount  Involved  Leei  than  Twenty  65  Wis.  409;  Robinson  v.  Waupaca,  77 
Founds.  —  The  above  decisions  are  to  Wis.  544. 
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Verdict  a  Betalt  of  Passion  and  Frqndioe.  —  Even  where  there  is  no 
legal  measure  of  damages  a  new  trial  will  be  granted  where  the 
damages  awarded  are  so  grossly  inadequate  as  to  indicate  that 
the  jury  was  influenced  by  passion  and  prejudice.^  But  the  courts 
are  reluctant  to  interfere  except  in  clear  cases.* 

Codo  Provisions.  —  The  code  provisions  as  to  new  trials  for  inade- 
quate damages  appear  in  general  to  be  merely  declaratory  of  the 
common  law.  In  some  states  the  codes  have  been  amended  so 
as  to  permit  new  trials  where  the  verdict  is  so  inadequate  as  to 
indicate  passion  or  prejudice.  In  the  absence  of  such  amend- 
ment a  new  trial  may  be  granted  for  inadequate  damages  on  the 
theory  that  the  verdict  is  contrary  to  the  evidence.' 

England. — Phillips  v.  South- Western  only  where  gross  injustice  clearly  ap- 

R.  Co.,  4  Q.  B.  Div.  406.  pears  aliunde  the  verdict.     It  is  a  power 

'*  A  Verdict  for  a  Grossly  Inadoqiiate  the  courts  are  loath  to  exercise;  for  in 
Amount  stands  upon  no  higher  ground  no  case  is  there  greater  danger  of  usurp- 
in  legal  principle,  nor  in  the  rules  of  ing  the  exclusive  functions  of  the  jury, 
law  or  justice,  than  a  verdict  for  an  ex-  In  actions  of  the  nature  of  the  one  at 
cessive  or  extravagant  amount."  Mc-  bar  there  is  no  measure  of  sums.  No 
Donald  v.  Walter,  40  N.  Y.  551.  custom  or  market  or  law  fixes  a  value 

1.  Vordiet  Grossly  Inadequate.  —  Mari-  to  the  injury  done,  and  therefore  the 
ani  V.  Dougherty,  46  Cal.  27;  Bennett  law  has  made  it  the  exclusive  and 
V,  Hobro,  72  Cal.  178;  Wolford  v.  Lyon  peculiar  province  of  the  jury  to  name 
Gravel  Gold  Min.  Co.,  63  Cal.  483;  the  amount  to  which  a  plaintiflf  may  be 
Hall  V.  The  Bark  Emilv  Banning,  33  entitled.  No  other  judgment  or  opinion 
Cal.  522;  Welch  v.  McAllister,  13  Mo.  must  be  substituted  for  the  combined 
App.  89;  Lee  v,  Knapp,  137  Mo.  3S5;  judgment  and  opinion  of  the  jury.** 
McDonald  ».  Walter,  40  N.  Y,  551;  Brown  v.  Union  R.  Co.,  51  Mo.  App. 
Robbins  v,  Hudson   River  R.   Co..   7  192. 

Bosw.  (N.  Y.)  I;  Whitney  v.  Milwaukee,  8.  Emmons  v.  Sheldon,  26  Wis.  648. 

65  Wis.  409;  Carter  v.  Wells,  64  Fed.  Califimiia—  The  Award  of  Inadequate 

Rep.  1005.  Damages  Is  Kot  a  Ground  f6r  a  Kew  Trial 

2.  Corcoran  v.  Harran,  55  Wis.  128;  nndor  the  Codo,  the  only  provision  being 
Mechelke  v,  Bramer,  59  Wis.  57.  for  *'  excessive  damages  appearing  to 

While  courts  have  the  power  to  grant  have  been  given  under  the  influence  of 

new  trials  for  inadequacy  of  damages,  passion  or  prejudice."     It  may  be  that 

it  is  less  usual  for  them  to  do  so.  Gaither  where  the  damages  awarded  in  tort  do 

V,  Kansas  City,  etc.,  R.  Co.,  27  Fed.  not  exceed  the  actual  pecuniary  injury 

Rep.  545.  sustained  a  new  trial  could  be  granted 

Verdict  Not  Disturbed  in  Ordinary  Cases,  because  the  verdict  is  contrary  to  the 

—  Pritchard    v.   Hewitt,  91    Mo.  547;  evidence.       Benjamin  v,   Stewart,   61 

Gregory    v.    Chambers,    78  Mo.   294;  Cal.  605.     Or  it  may  be  specified  that 

Brown  %-.  Union  R.  Co.,  51  Mo.  App.  the  verdict  as  to  the  damages  is  not  sus- 

192;  Caruth  v.  Richeson,  96  Mo.  186;  tained  by  the  evidence  and  is  contrary 

Dowd  V.  Westinghouse  Air  Brake  Co.,  to  the  law  and  the  evidence.     Du  Brutz 

132  Mo.  579.  V.  Jessup,  54  Cal.  ti8.     Or  that  the  in- 

Where  the  evidence  as  to  the  extent  juries  of  the  plaintiff  were  very  serious 

of  the  plaintiff's  injuries  is  conflicting,  and  that  the  award  was  unreasonably  or 

and    substantial    damages  have  been  grossly  inadequate.    Bennett  v.  Hobro, 

awarded  by  the  jury,  the  judgment  will  72  Cal.  178. 

not  be  disturbed.     Boggess  v.   Metro-        Iowa.  —  Code  Iowa,  §  2837,  does  not 

politan  St.  R.  Co.,  118  Mo.  328.  provide  that  a  new  trial  may  be  granted 

Verdiet  Conolusivo  as  to  Damages  for  for  inadequate  damages,  but  it  may  be 
Personal  lojurioB.  — '' That  courts  have  inferred  from  section  2839  that  ^  "^^ 
no  authority  to  annul  the  verdict  of  a  trial  may  be  granted  where  the  dam- 
jury  solely  on  account  of  the  smallness  ages  found  by  the  jury  are  less  than  the 
or  insignificance  of  the  sum  allowed,  is  actual  pecuniary  damage  sustained; 
well  settled.    They  have  the  authority  and  this  question  may  be  raised  by  mo- 
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(8)  Smallness  of  Damages  far  Injuries  to  Person  or  Reputation. 
—  The  common-law  rule  has  been  expressed  in  many  codes  sub- 
stantially as  follows:  "  A  new  trial  shall  not  be  granted  on 
account  of  the  smallness  of  damages,  in  an  action  for  an  injury 
to  the  person  or  reputation,  nor  in  any  other  action  where  the 
damages  shall  equal  the  actual  pecuniary  injury  sustained."^ 
This  is  construed  to  prohibit  absolutely  a  new  trial  for  smallness 
of  damages  for  injuries  to  the  person  or  reputation,  although  the 
damages  awarded  do  not  equal  the  actual  pecuniary  injury  sus- 
tained.* The  reason  of  the  rule  appears  to  be  that  in  actions  for 
personal  injuries  there  is  no  precise  measure  by  which  the  court 
can  determine  whether  the  jury  erred  in  estimating  damages  for 
pain   etc.,  or  in  failing  to  allow  punitive  damages.'    Therefore 

tion  oa  the  ground  that  the  verdict  of  the  code  rule  is  in  violation  of  the  Sev- 

the  jury  is  contrary  to  the  evidence,  enth  Amendment  to  the  Federal  Con- 

Kinser    v.   Soap   Creek   Coal   Co.,   85  stitution,  providing  that  '*  the  right  of 

Iowa  26.  trial  by  jury  shall  be  preserved,"  etc. 

Section    2839,   Iowa  Code  1873  (not  See  a  dictum  in  Hughey  v.  Sullivan,  80 

retained  in  Code  1897),  providing  that  Fed.  Rep.  72. 

'*  a  new  trial  shall  not  be  granted  on  W1i«n  Ck>d«  Bole  AppUoabla.  —  The  code 
account  of  the  smallness  of  damages  in  rule  does  not  apply  where  special  dam- 
an action  for  an  injury  to  the  person  ages  are  pleaded  and  proved.  Jesse  v. 
or  reputation,  where  the  damages  equal  Shuck,  (Ky.  1889)  la  S.  W.  Rep.  304. 
the  actual  pecuniary  injury  sustained,"  FodflnJ  Praetioe.  —  The  code  rule  is 
is  an  absolute  limitation  upon  the  power  not  applicable  to  federal  courts,  as  they 
of  the  court  to  grant  new  trials  in  such  are  not  controlled  by  state  statutes, 
cases.  But  the  courts  are  not  required  Hughey  v.  Sullivan,  80  Fed.  Rep.  72. 
to  grant  new  trials  where  the  damages  Death  bj  Wrongftil  Aot.  —  Under  the 
do  not  equal  the  actual  pecuniary  in-  code  rule  a  new  trial  cannot  be  granted 
jury  sustained.  Hubbard  7\  Mason  for  inadequate  damages  in  an  action 
City,  64  Iowa  245.  for  damages  for  death  by  wrongful  act, 

Kinnesota.  —  Under  Gen.  Stat.  Minn,  as  the  action  is  in   the  nature  of  an 

187S,  c.  66,  §  253,  as  amended  in  1891,  action  for  personal  injury  and  survives 

providing  for  a  new  trial  on  the  ground  for  the  benefit  of  the  heirs.     Gann  v, 

of  "  excessive  or  inadequate  and  in-  Worman,  69  Ind.  458;  Gentile  v,  Cin- 

sufficient    damages,"    a    new   trial  is  cinnati  St.  R.  Co.,  (Cine.  Super.  Ct.)  4 

properly  granted  where  the  verdict  is  Ohio  N.  P.  9,  6  Ohio  Dec.  11 1. 

for  one  dollar  and  the  plaintiff  is  en-  The  code    rule  does   not  apply  in 

titled  to  substantial  damages  or  else  is  actions  for  death  by  wrongful  act,  but 

not  entitled  to  a  verdict  at  all.     Conrad  only  to  cases  of  injuries  to  the  person 

V.  Dobmeicr,  57  Minn.  147.  and  reputation.     The  legislature  has 

Texaa.  —  Rev.  Stat.  Texas,  art.  1448,  attached  no  such  proviso  to  the  action 

providing   that  "new   trials    may  be  for  death  by  wrongful  act.     Hughey  t/. 

f^ranted  as  well  when  the  damages  are  Sullivan,  80  Fed.  Rep.  72. 

manifestly  too  small  as  when  they  are  2.  Shoff  v.  Wells,  i  Neb.  168;  Sharpe 

too  large,"    was  intended  to  change  v,  O'Brien,  39  Ind.  501,  overruling  Sul- 

the  rule   that  a  new   trial  cannot  be  livan  v.  Wilson,  15  Ind.  246. 

granted    for    smallness   of    damages.  8.  Sauoni  for  Ckide  Bule.  —  The   rea- 

This  provision  applies    to  actions  ex  son    for    the    rule    that    a    new    trial 

delicto  as  well  as  to  those  ex  contractu,  should  not  be  granted  on  account  of  the 

Allison  V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  smallness  of  the  damages  '*  where  the 

App.  1895)  29  S.  W.  Rep.  425.  damages  eaual  the  actual  pecuniar^  in- 

1.  Rev.  Stat.  Ohio  1897,  §5306;  Rev.  jury    sustained,"    is  the  difficulty  of 

Stat.  Ind.  1881,  art.  23,  §  560;  Comp.  estimating  such  damages  as  should  be 

Stat.   Neb.   1897,  §  5888;    Code  Neb.,  allowed  for  pain  and  suffering.     Kinser 

§  315.  V.  Soap  Creek  Coal  Co.,  Ss  Iowa  26. 

Gonstitotioiialitj.  —  It  is  probable  that  Perhaps  another  reason  is  that  a  new 
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the  rule  does  not  apply  where  special  damages  are  alleged  and 
proved  or  where  the  items  of  damages  can  be  estimated  and  it 
appears  that  the  jury  disregarded  the  evidence  and  awarded  a 
sum  less  than  the  damages  established  by  the  evidence.^ 
7.  Verdict  Not  SiutaiiLed  by  the  Bvidenoe  or  Contrary  to  the  Bvi- 

dence  —  a.  Definitions  —  contrary  to  tho  STidonoo  —  Hot  Butainod  by 
tlio  S^idenoe.  —  The  sixth  ground  for  a  new  trial  is  "  that  the  ver- 
dict, report,  or  decision  is  not  sustained  by  sufficient  evidence, 
or  is  contrary  to  law."  *  Under  this  ground  a  verdict  may  be  set 
aside  when  **  arainst  the  weight  of  evidence  "  •  or  **  contrary  to 
the  evidence,"  *  as  well  as  where  the  evidence  is  insufficient  as  a 
matter  of  law,  although  such  terms  are  not  strictly  synonymous. 

b.  Discretion  as  to  Sufficiency  and  Weight  of  Evi- 
dence. —  It  is  clearly  within  the  discretion  of  the  trial  court  to 
grant  a  new  trial  because  the  verdict  is  against  the  weight  of  evi- 
dence, or  is  not  sustained  by  sufficient  evidence,'  because  the 

trial  will  not  be  granted  for  failure  of  The  California  and  similar  codes  pro- 

the  jury  to  award  punitive  or  vindictive  vide  that  a  new  trial  may  be  granted 

damages.     Hughey  z/.  Sullivan,  80  Fed.  for  "insufficiency  of  the  evidence  to 

Rep.  72.  justify  the  verdict  or  other  decision,  or 

1.  Damages  Capable  of  Admeainrement.  that  it  is  against  law."                           * 

The  code  rule  does  not  apply  where  8.  Metropolitan  R.  Co.  v.  Moore,  121 

the  items  of  the  damages  are  proved  or  U.  S.  558  [overruling  Stewart  v.  Elliott, 

are  capable  of    being  measured.     In  2  Mackey  (D.  C.)  307].     To  the  same 

such    cases    a    new    trial    should    be  effect,  see   Rapp  v.   Washington,  etc., 

granted  if  the  jury  returns  a  verdict  R.  Co.,   26  Wash.  L.  Rep.  (D.  C.)  210; 

for  less  than  the  sum  of  the  items.  Algeo  v,   Duncan,  39  N.  Y.  313;  Mc- 

Ray  V.  Jeffries,  86  Ky.  367;  Taylors.  Donald    v.     Walter,    40    N.    Y.    551; 

Howser,  12  Bush  (Ky.)465;  Laudneier  Weaver  v.  Columbus,  etc.,   R.  Co.,  55 

V.  Cincinnati  St.  R.  Co.,  (C.  PI.)  4  Ohio  Ohio  St.  491. 

Dec.  265.  The  term  '*  not  supported  by  the  evi- 

Where  Damages  Can  Be  Setimated.  —  dence  "  is  the  same  as  or  eijuivalent  to 

The  code  rule  does   not  apply  where  the  term  "  against  the  weight  of  evi- 

the  damages  can  be  computed  from  the  dence."     Wilson    v.    Eau    Claire,    89 

evidence.     Where  the  j  u ry  awarded  the  Wis.  47. 

plaintiff  only  fifty  dollars,  and  the  evi-  The  term  *'  insufficient  evidence  "  to 
dence  showed  that  he  had  lost  several  support  the  verdict  is  equivalent  to  the 
months' wages  and  paid  forty  dollars  term  **  against  the  weijrht  of  evidence.'* 
for  services  of  a  surgeon,  it  was  held  Slater  v.  Drescher,  72  Hun  (N.  Y.)  425. 
that  the  verdict  should  be  set  aside  as  4.  A  verdict  against  the  weight  of 
inadequate.  It  was  said  that  the  code  evidence  is**  contrary  to  the  evidence." 
rule  was  the  "  received  doctrine,  as  Krakower  v.  Davis,  20  Misc.  Rep.  (K. 
generally,  perhaps  universally,  appli-  Y.  Supreme  Ct.)  350. 
cable  to  actions  for  assault,  libel,  Where  the  trial  court  in  granting  a 
slander,  and  false  imprisonment;  but  new  trial  expresses  the  opinion  that  the 
that  it  cannot  be  extended  to  those  jury  either  misunderstood  the  instruc- 
cases  where  the  action  is  technically  tions  or  disregarded  them,  such  Un- 
founded in  tort,  but  the  damages  are  to  guage  will  be  construed  as  equivalent 
be  measured  by  the  amount  of  the  to  saying  that  the  verdict  was  against 
actual  expenses  the  party  has  incurred,  the  weight  of  evidence.  Averill  v.  Rob- 
the  loss  of  his  time,  the  duration  of  his  Inson,  (Vt.  1897)  40  Atl.  Rep.  49. 
disability,  and  other  circumstances  that  b,  Arkansas,  —  Oliver  v.  Slate,  34 
can  be  estimated  in  a  large  measure  by  Ark.  632. 

ordinary  computation."     Baily  r*.  Cin-  California,  —  Watson    v.  McClay,  4 

cinnati,  i  Handy  (Ohio)  438.  Cal.  288;  Weddle  v.  Stark,  10  Cal.  301; 

S.  This  is  substantially  the  provision  Burnett    v,    Whilesides,    15    Cal.    36; 

of  the  Ohio  and  other  similar  codes.  Quinn  v.  Kenyon,  22  Cal.  82;  O'Brien 
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motion  on  this  ground  is  not  governed  by  any  well-defined  rules/ 
and  because  the  trial  court  has  better  facilities  for  determining  the 
weight  and  sufficiency  of  the  evidence  than  the  appellate  court.* 
In  cases  where  the  evidence  discloses  that  a  material  fact  is  not 
established,  the  sufficiency  of  the  evidence  is  ascertained  by  rules 
of  law,  and  is  not  a  matter  resting  in  the  discretion  of  the  court. 
c.  Duties  and  Functions  of  Trial  Court  as  to  Weight 

OF  Evidence  —  Trial  court  Xut  weigh  the  Evidenoe.  —  On  a  motion 
for  a  new  trial  on  this  ground  it  becomes  the  duty  of  the  trial 
court  to  weigh  the  evidence,'  and  if  in  its  opinion  the  verdict  is 

z^.  Brady,  23  Cal.  243;  Hall  v.  The  Bark  Vermont.  —  Newton    v.    Brown,    49 

Emily  Banning,  33    Cal.   523:    Harri-  Vt.  16;  Averill  v.  Robinson,  (Vt.  1897) 

son  V.  Peabody,  34  Cal.  180;  Pierce  z:  40  AtL  Rep.  49. 

Schaden,    55    Cal.     407;     Bronner    v.  Washington,  —  Pederson    v,    Seattle 

Wetzlar,  55  Cal.  420;  Domico  :'.  Cas-  Consol.  St.  R.  Co.,  6  Wash.  202. 

assa,  lOiCal.  4x1;  Potter  w.  Carney,  8  IVisionstn.  —  Heller    v.    Abbot,     79 

Cal.   574:  Visher  v.    Webster,  13  Cal.  Wis.  409;  McLimans  v.  Lancaster,  57 

60;  Lewis   V.   Covillaud,   21  Cal.   178;  Wis.  297;  Seaman  t^.  Burn  ham,  57  Wis. 

Oullahan   v.    Starbuck,    21    Cal.   413;  568;    Evans  v.    Rugee,    63   Wis.    31; 

Phelps  V.  Union  Copper  Min.  Co.,  39  Smith   v.    Champagne,    72    Wis.    480; 

Cal.  407:  Lorenzana  v,   Camarillo,  41  Schraer  v.  Stefan,  80  Wis.  653;   Schil* 

Cal.  467;  Simpson  v.  Pacific  Mat.    L.  linger  v.  Verona,  85  Wis.  595;  Farley  v. 

Ins.    Co.,   44  Cal.    139;     Altschul    r.  Chicago,  etc.,  R.  Co.,  89  Wis.  206. 

Doyle,  48  Cal.   535;  Marble  v.  Fay,  49  United  States,  —  Felton  v,  Splro,   78 

Cal.  585;  Doherty  v.  Enterprise  Min.  Fed.  Rep.  576. 

Co.,  50  Cal.   187;  Warner  v,  Thomas  1.  Slater  w.  Drescher,  72  Hun  (N.  Y.) 

Parisian  Dyeing,  etc.,  Works,  105  Cal.  425. 

409;  Cole  V.  Wilcox,  99  Cal.  549;  Fel-  **  Motions  to  set  aside  verdicts  as  con- 
ton  V.  Le  Breton,  92  Cal.  457;  Breck-  trary  to  evidence,  as  well  as  motions 
enridge  v.  Crocker,  68  Cal.  403;  Pico  for  a  new  trial  upon  the  ground  of 
V.  Cohn,  67  Cal.  258;  Ceroid  v.  J.  M.  newly  discovered  evidence,  are  not  gov- 
Brunswick,  etc.,  Co.,  67  Cal.  124;  erned  by  any  well-defined  rules,  but 
Bjorman  c.  Ft.  Bragg  Redwood  Co.,  92  depend  in  a  great  degree  upon  the 
Cal.  500;  Blum  v,  McHugh,  92  Cal.  peculiar  circumstances  of  each  case. 
497;  Matter  of  Carriger,  104  Cal.  81;  They  are  addressed  to  the  sound  dis- 
Jones  V.  Sanders,  X03  Cal.  678.  cretion  of  the  court,  and  whether  they 

Connecticut,  —  Bartholomew  v.  Clark,  should  be  granted  or  refused  involves 

I    Conn.    472;     Zaleski    v.   Clark,   45  the  inquiry  whether  substantial  iustice 

Conn.  397.  has  been   done,    the  court  having  in 

Georgia.  —  Allen  v.  State,  91  Ga.  189;  view   solely    the    attainment    of    that 

Lamb  v.  State,  91  Ga.  4;  Anderson  v,  end.'*     Barrett  v.  Third  Ave.   R.  Co., 

Jenkins,  99  Ga.  299.  45   N.   Y.  628,  followed  in  Kelly  v.  Fra- 

Missouri.  —  Dean  r.  Philadelphia  F.  zier,  27  Hun  (N.  Y.)  314. 

Assoc,  65   Mo.  App.   209;    Brunswick  2.  See  article  Appeals,  vol.  2,  p.  x. 

First  Nat.  Bank  v.  Wood,  124  Mo.  76;  8.  Duty  of  Trial  Court.  — **  The  judge 

Iron  Mountain  Bank  v.  Armstrong,  92  of  the  trial  court  does  not  sit  as  a  mere 

Mo.  265.  moderator  to   record   the   will   of  the 

Montana.  —  Ray  v.  Cowan,  18  Mont.  jury.     He    has    other    functions    and 

259;    Froman   v,   Patterson,  10   Mont,  duties   to   perform    which    he  cannot 

107:  McCauley  v,  Tyler,  11  Mont.  51;  lawfully  escape  or  evade.     He  must 

Bass  V.  Buker,  6  Mont.  442.  confine  the  evidence  within  the  issues, 

New     York.  —  Kelly   v.    Frazier,    27  and   when   a   verdict  is   returned   un- 

Hun  (N.  Y.)  314.  warranted  by  the  evidence  he  must  set  it 

Oregon,  —  State  v.  Mackey,  12  Oregon  aside  and  grant  a  new  trial  when  asked 

154.  for."     Rarick  v.  Ulmer,  144  Ind.  25. 

Utah.  —  Pratt  v.  Gilbert,  8  Utah  56;  *'  The  pudge  before  whom  the  case 

Tousey  v.  Etzel,  9  Utah  329;  Cunning-  is   tried  m  the   first  instance  has  the 

ham  V.  Union  Pac.  R.  Co.,  4  Utah  206.  same  opportunity  as  the  jury  to  form 
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contrary  to  the  evidence  or  not  sustained  by  the  evidence  it  may 

in  its  discretion  grant  a  new  trial  or  it  may  in  doubtful  cases  defer 

its  opinion  to  that  of  the  jury.*  In  this  respect  the  functions  of 

the  trial  court  are  different  from  those  of  the  appellate  court,  as 
the  latter  does  not  weigh  the  evidence.*  Where  the  trial  judge 
expresses  the  opinion  that  the  verdict  is  clearly  against  the  weight 
of  evidence  it  is  his  imperative  duty  to  grant  a  new  trial.'     In 

an  opinion  with  respect  to  the  weight  to  be  exercised  with  great  care  and  wise 

to  be  given  to  each  witness;  and  one.  judgment,  it  is,  nevertheless,  one  in  the 

of  the  highest  and  most  important  func-  performance     of    which     trial    courts 

tions  ot  his  office  is  the  power  to  set  should  not  be  discouraged  where  the 

aside  a  verdict  whenever  in  the  exercise  due  administration  of  justice  seems  to 

of  a  sound  discretion  he  considers  that  require  it/'     Reid  v.  Young,  7  N.  Y. 

the  jury,    from   any  cause   whatever,  App.  Div.  400. 

has  returned  an  improper  or  unjust  Effect  of  View  bj  Jury. —  The  fact  that 
verdict."  Woods  v,  Richmond,  etc.,  a  jury  may  have  acquired  additional 
R.  Co.,  I  App.  Cas.  (D.  C.)  169.  evidence  by  a  view  of  the  property  or 
Court  Xaj  Set  Aside  on  Its  Own  Motion,  of  the  locality  of  the  accident  does  not 
—  Where  a  trial  court  might  properly  present  an  insuperable  obstacle  to 
direct  a  verdict,  or  where  the  verdict  is  granting  anew  trial  on  the  ground  that 
so  manifestly  against  the  weight  of  evi-  the  verdict  is  against  the  weight  of  evi- 
dence diat  it  is  apparent  that  the  jurors  dence.  Davis  v.  Jenney,  i  Met.  (Mass.) 
either  misapprehended  the  evidence  or  221;  Tully  v.  Fitchburg  R.  Co.,  134 
were  influenced  by  passion  or  preju-  Mass.  499;  McQueen  v.  Mechanics'  In- 
dice,  the  trial  court  may  set  aside  the  stitute,  107  Cal.  163.  But  see  Chicago, 
verdict  on  its  own  motion  and  grant  a  etc.,  R.  Co.  v.  Hopkins,  90  111.  316. 
new  trial  without  an  actual  motion,  but  8.  California,  —  Dickey  z/.  Davis,  39 
in  the  presence  of  the  attorneys.  Cal.  565;  Mason  t/.  Austin,  46  Cal.  385; 
Schmidt  z/.  Brown,  80  Hun  (N.  Y.)  183.  Irving  v,   Cunningham,    58  Cal.  306; 

1.  Reeve  t.  Dennett,  137  Mass.  315.  Hawkins  v.  Abbott,  40  Cal.  639. 

2.  Fnnotions    of    Trial    €k>iirt.  —  The  Indiana.  —  Crossley   v,   O'Brien,   24 
Supreme  Court  will  not  weigh  conflict-  Ind.  325. 

ing  evidence,  but  where  there  is  a  sub-  Iowa,  —  State  v.    Billings,   81    Iowa 

stantial  conflict  in  the  evidence  it  will  100. 

not  disturb  the  order  of  the  lower  court  Kansas,  —  Williams  v,  Townsend,  15 

cither  granting  or  refusing  a  new  trial  Kan.    564;     Kansas    Pac.    R.    Co.    v, 

on    the    ground    that    the    verdict    is  Kunkel,    17   Kan.    172;    Richolson   v, 

against  the  weight  of  evidence.     But  Freeman,  56  Kan.  463;   Chicago,  etc., 

this  rule  as  to  conflicting  evidence  does  R.  Co.  v.   Reardon,  i  Kan.  App.  114; 

not  apply  to  the  trial  court,  whose  duty  Kansas  City,  etc.,  R.  Co.  v.  Ryan,  49 

it  is  to  weigh  the  evidence  although  Kan.  i;  Chicago,  etc.,  R.  Co.  v.  Guild, 

conflicting.     Dickey  v.  Davis,  39  Cal.  3  Kan.  App.  736. 

569.     Sec  also  cases  cited  »«/ra.  III.  7.  Missouri,  —  Reid  v.  Piedmont,  etc., 

jf.  (5)  Conflicting  Evidence,  L.   Ins.  Co.,  58  Mo.  421;  Lock  wood  v. 

The  rule  of  appellate  courts  that  a  Atlantic  Mut.  Ins.  Co.,  47  Mo.  51. 

verdict  on  conflicting  evidence  will  not  Nevada.  —  Phillpotts    v.    Blasdel,   8 

be  set  aside  where  there  is  any  substan-  Nev.  61;  State  i/.  Yellow  Jacket  Silver 

tiai  evidence  tending  to  support  it  does  Min.  Co.,  5  Nev.  422. 

not  apply  to  trial  courts.     It  is  **  not  Tennessee. — Turner  v.    Turner,    85 

only  the  right,  but  the  duty,  of  Circuit  Tenn.  387;  England  tf.  Burt,  4  Humph. 

Courts   to  supervise  the    verdicts    of  (Tenn,)  401. 

juries  and  grant  new  trials  if  the  ver-  Washington.  —  Tacoma    v.    Tacoma 

diet  is,  in  their  opinion,  against  the  Light,  etc.,  Co.,  16  Wash.  318. 

weight  of  evidence."     Brunswick  First  England.  —  Mountedgecombe  v.  Sy- 

Nat.  Bank  v.  Wood,  124  Mo.  72,  quoted  mons,  i  Price  278. 

in  Dean  v.  Philadelphia  F.  Assoc,  65  Error  Not  Affecting  AppUoant  for  a  If ew 

Mo.  App.  209.  Trial.  —  Where  a  verdict  is  against  two 

*'  While  the  duty  of  correcting  the  or  more  parties,  a  new  trial  will  not  be 

mistakes  of  juries  is  one  which  ought  granted  on  the  application  of  one  party 
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such  case  he  should  not  defer  his  opinion  to  that  of  the  jury  or 
render  a  judgment  to  ascertain  the  opinion  of  the  appellate  court. 
If  he  refuses  to  set  aside  the  verdict  a  new  trial  will  be  granted 

by  the  appellate  court  for  abuse  of  discretion.^ 

All  Evidenoe  Weighed,  Thongli  Inoompetent.  —  The  court,  in  determining 
the  sufficiency  of  evidence,  cannot  disregard  any  portion  of  the 
testimony  admitted  without  objection  and  submitted  to  the  jury.* 

because  the  verdict  is  not  sustained  by  Verdiot  Soetained  in  Beferenoe  to  Jury, 

sufficient  evidence  as  to  other  parties  — "The  expression  of  the  trial  judge 

not  moving  for  a  new  trial.     The  appli-  in  ruling  on  the  motion  for  a  new  trial, 

cant  is  not  aggrieved  by  such  verdict,  to  the  effect  that  he  was  not  altogether 

Flood  V,  Joyncr,  96  Ind.  459;  Long  v.  satisfied  with  the  answers  of  the  jury 

Clapp,  15   Neb.   417;  Hoke  v.   Halver-  to  the  special  questions,  or  with  the  in- 

stadt,  22Neb.  421;  Real :/.  HoUister,  17  structions    given   in    the   case,   is   no 

Neb.  661;    Boldt  v.   Budwig,  19  Neb.  ground  for  a  reversal  of  the  order  re- 

739.  fusing  a  new  trial.     Many  cases  are 

Against  Evidenoe  on  One  Material  lune.  tried  in  every  court,  concerning  which 

—  A  new  trial  should  be  granted  where  the  court  may  well  have  doubts,  and 

the  judge  is  convinced  that  the  verdict  perhaps  would  have  doubts  no  matter 

is  contrary  to  the  evidence  on  one  of  how  often  tried.   The  business  of  courts 

the  material  issues.    Tacoma  v.  Tacoma  is  to  decide  between  parties  and  resolve 

Light,  etc.,  Co.,  16  Wash.  3-17.  doubtful  controversies.     Mathematical 

1.  If  tiie  Judge  Is  Convinced  that  the  accuracy  is  not  attainable  in  judicial 

verdict  was  not  sustained  by  the  weight  proceedings,  and  no  process  has  ever 

of  evidence,   or  was  contrary  to   the  yetbeen  discovered  by  Which  all  doubts 

weight  of  evidence,  and  such  opinion  as   to  the   correctness  of  a  verdict  on 

appears  of  record,  the  appellate  court  matters    of    fact    can    be    removed." 

will  grant  a  new  trial  without  hesita-  Middleton   v.  Drumm,  (Kan.  1897)  48 

tion.     State  v,   Billings,  81  Iowa  100;  Pac.    Rep.    579,    58    Kan.   813  (mem.). 

Tacoma  v,  Tacoma  Light,  etc.,  Co.,  16  To  the  same  elTect,  see  lohnson  v.  Leg' 

Wash.    317;    Chicago,  etc.,   R.  Co.  v.  gett,  28  Kan.  590;  Atchison,  etc.,  R.  Co. 

Guild.  3   Kan.   App.  736;  Richolson  v.  v.  Matthews,  58  Kan.  447. 

Freeman,  56  Kan.  463.  2.  AU  the  Evidenoe  Mnst  Be  Considered. 

Contra — Mnst  Be  an  Abnse  of  lUscre-  —  McCloud  v.  O'Neall,  16  Cal.  392,  in 
tion.  —  The  above  rule  is,  however,  which  case  the  court  said:  '*  As  a  mat- 
subject  to  the  rule  that  the  trial  court  terof  course,  a  verdict  upon  incompe- 
may  in  doubtful  cases  defer  to  the  opin-  tent  evidence  may  be  set  aside;  but  this 
ion  of  the  jury.  In  such  case  there  is  cannot  be  done  where  the  evidence  was 
no  abuse  of  discretion.  Reeve  v.  Den-  admitted  without  objection;  nor  can  it 
nett,  137  Mass.  3x5,  in  which  case  the  be  done  even  where  the  evidence  was 
court  said:  "  The  contention  of  the  de-  objected  to  upon  the  ground  tAat  effect 
fendant  that  he  was  entitled,  as  matter  was  given  to  it  by  the  jury.  That 
of  law,  to  a  new  trial,  upon  the  state-  which  vitiates  the  verdict  in  such  a  case 
ment  of  the  judge  that  he  was  of  opin-  is  the  error  of  the  court  admitting  the 
ion  that  the  verdict  was  against  the  evidence;  and  if  the  party  seeking  to 
weight  of  the  evidence,  cannot  be  sus-  set  aside  the  verdict  is  not  in  a  position 
tained.  A  judge  has  a  right  to  set  to  take  advantage  of  this  error,  he  can- 
aside  a  verdict  which  in  his  opinion  not  be  heard  to  object  that  the  evidence 
is  against  the  weight  of  the  evidence,  was  improperly  admitted." 
and  in  some  cases  it  is  his  duty  to  do  l^ailnre  to  Otjeot  to  Inoompetent  Evi- 
so;  but  whether  he  shall  do  so  in  any  denoe.  —  If  evidence  was  admitted  on 
given  case  is  a  question  addressed  to  the  trial  without  objection,  it  is  too  late 
his  judicial  discretion.  To  require  him,  on  a  motion  for  a  new  trial  to  claim 
as  a  matter  of  law,  to  set  aside  every  that  it  was  incompetent.  Janson  v. 
verdict  which  is  in  his  opinion  against  Brooks,  29  Cal.  214;  Bliss  v.  Ellsworth, 
the  weight  of  the  evidence,  would  result  36  Cal.  310;  Rewrick  v.  Goldstone,  48 
practically  in  the  trial  of  facts  by  the  Cal.  554;  Frink  v.  Alsip,  49  Cal. 
court  instead  of  the  jury."  103. 
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But  a  new  trial  may  be  granted  where  the  incompetent  evidence 
was  prejudicial.* 

d.  Province  of  Court  and  Jury  —  conflict  of  opiaion. —  It  is 

the  peculiar  province  of  the  jury  to  determine  the  credibility  of 
witnesses  and  weigh  the  evidence,*  and  a  verdict  will  not  be  set 
aside  merely  because  the  court,  if  trying  the  question  of  fact, 
would  have  found  differently.*  A  verdict  must  be  manifestly 
and  palpably  wrong  to  justify  a  new  trial. 

Difforenoe  of  Opinion.  —  A  verdict  will  not  be  set  aside  on  account 
of  a  difference  of  opinion  of  the  trial  judge  and  the  jury  on  the 
merits  of  the  case,  unless  it  is  clear  to  the  court  that  the  findings 
of  the  jury  were  not  justified  by  the  evidence.* 

1.  A  new  trial  may  be  granted  where  tainly  is,  where  some  doubt  might 
the  incompetent  evidence  admitted  exist  as  to  the  correctness  of  the  con^ 
witliout  objection  might  well  have  elusion  drawn  by  the  jury,  it  would 
turned  the  scale.  Pulver  v,  Rochester  seem  right  that  the  case  should  be  more 
German  Ins.  Co.,  35  111.  App.  24.  deliberately  argued  and  considered  by 

2.  Invading  Province  of  Jnxy.  —  The  another  jury,  it  is  certainly  most  con- 
act  of  the  trial  court  in  weighing  the  sistent  with  the  objects  of  justice  to 
evidence  and  granting  a  new  trial  be-  afford  such  an  opportunity.*' 

cause  the  verdict  is  contrary  to  the  evi-  8.  Connecticut.  —  Palmer  z\   Hyde,  4 

dence  is  not  invading  the  province  of  Conn.  426;  Bacon  v,  Parker,  12  Conn, 

the  jury,    but    merely    referring    the  212;  Derwort  v.  Loomer,  21  Conn.  252. 

issues  to  another  jury.     3  Graham  and  Illinois.  —  Gilbert  v.    Bone,   79    111. 

Waterman  on  New  Trials  121 1.  341;    Chicago   v.    Smith,   48   111.    107; 

In  Kohne  ».  Insurance  Co.  of  North  O'Reily  v.  Fitzgerald,  40  111.  310;  Sul- 

America,  i  Wash.  (U.  S.)  123,  Wash-  livan  v.  DoUins,  13  111.  85. 

ington,  J.,  in  delivering   the  opinion  Maine.  —  McNerney   v.    East  Liver- 

of   the  court,  said:    "  I    have   always  more,  83  Me.  449. 

thought  it  most  safe,  most  consistent  Ohio.  —  Webb  v.  Protection  Ins.  Co., 

with  the  privileges  of   the  jury,  and  6  Ohio  456;  French  v,  Millard,  2  Ohio 

attended  with  less  embarrassment,  to  St.  44;    McGatrick  v.  Wason,  4  Ohio 

leave  the  jury  perfectly  at  liberty  as  to  St.  566;  Dean  v.  King,  22  Ohio  St.  118. 

the  weight  of  evidence,  particularly  if  Where  different  persons  might  rea- 

it  be  at  all  contradictory.     But  if  I  had  sonably  draw  different  conclusions  from 

supposed  that  by  such  a  practice  I  sur-  the  evidence,  the  verdict  will  be  sus- 

rendered  the  power  of  the  court  to  set  tained.     Coffin  v.  Phenix  Ins.  Co.,  15 

aside   a  verdict  palpably  contrary   to  Pick.  (Mass.)  291;    Eich  v.  Taylor,  17 

evidence,    I     should     certainly     have  Minn.    172;    Linn  v.   Rugg,   19  Minn, 

adopted   &  practice  of    which    I   have  181. 

never  approved.     But  if  it  was  duty.  4.  Rust  v.  Strickland,  i  Colo.  App. 

as  I  think  it  was,  to  leave  the  evidence  215;  Daley  v.  Norwich,  etc.,  R.  Co.,  26 

to  the  jury,  and  if,  in  consequence  of  Conn.  591;    Nash  v.  Somes,  (Me.  1887) 

doing  so,  the  verdict,  though  contrary  10  Atl.    Rep.  447;    Reeve  v.  Dennett, 

to  evidence,  must  stand,  then  it  follows  137   Mass.    315;    Oregon  Cascades  R. 

that  a  new  trial  can  never  be  granted  Co.  v.  Oregon  Steam  Nav.  Co.,  3  Ore- 

because  the  verdict  is  against  evidence;  gon   178;    State  v.  Tarrant,  24  S.  Car. 

a  doctrine  new  in  this  country,  as  well  593;  Gilmer  v.  Grand  Rapids,  16  Fed. 

as  in  that  from  which  we  have  derived  Rep.    708;     Muskegon   Nat.    Bank    v. 

those  rules  and  principles  which  guide  Northwestern  Mut.  L.  Ins.  Co.,  19  Fed. 

our  decisions.     I  certainly  shall  always  Rep.  405;  Gaiiher  v.  Kansas  City,  etc., 

respect  the  opinion  of  the  jury,  so  far  R.  Co.,  27  Fed.  Rep.    544;    Walker  v. 

as  not  to  set  aside  their  verdict  in  a  Smith,  i  Wash.  (U.  S.)  152;    Stickney 

doubtful   case   because  I    might  have  v.  Atwood,  6  Dane's  Abr.  251. 

drawn  a  conclusion  different  from  what  Although   a    verdict    on   conflicting 

they  have  done.     But  if  the  verdict  be  evidence  was  not  subject  to  review  on 

plainly  against  evidence,  or  if,  in  a  appeal  at  common  law,  the  trial  judge 

case  of  great  consequence,  as  this  cer-  had  power  to  grant  a  new  trial  if  the 
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e.  Effect  of  Concurrent  Verdicts — Hnmbor  of  Hew  Wau 

IHseretionary.  —  After  several  concurrent  verdicts  have  been  set 
aside  as  against  the  weight  of  evidence  the  trial  court  will  usually 
refuse  a  new  trial  on  that  ground.*  But  the  prevailing  rule  is 
that  the  number  of  new  trials  which  may  be  granted  is  discretion- 
ary,* and  in  extraordinary  cases  a  third  or  fourth  new  trial  has 
been  granted.' 

/.  Probability  that  New  Trial  Will  Change  Result 

—  Sabstantial  Jnstioe  Kot  Attained.  —  It  must  appear  on  motions  on 
this  ground  as  well  as  on  others,  that  substantial  justice  has  not 
been  attained,  that  the  applicant  is  entitled  to  succeed,  and  that 
a  new  trial  will  probably  change  the  result.* 

g.  General  Principles  Governing  Review  of  Evidence 

— (i)  Construction  of  Evidence,  —  In  determining  the  weight  and 
sufficiency  of  evidence  in  civil  cases  the  general  rule  is  that  the 
verdict  must  be  sustained  if  warranted  by  any  fair  construction 
of  the  evidence.*     But  where  there  is  no  hypothesis  by  which  the 

verdict  was  not  sustained  by  the  evi-  But  after  all,  the  granting  of  a  new 

dence.     Bishop  v,  Busse,  69  111.  403.  trial   is  a   matter  of  legal  discretion. 

1.  Taylor  v.  Randall,  3  Colo.  401;  *  *  *  The  reasons  must  be  col- 
Jackson  V,  McMurray,  4  Colo.  76;  lected  from  the  whole  evidence  and 
Denver,  etc.,  R.  Co.  v.  Hodgson,  18  from  the  nature  of  the  case  under  all 
Colo.  117;  Quimby  v,  Boyd,  8  Colo,  the  circumstances."  Bryant  v.  Com- 
209;  Todd  V.  Demerce,  15  Colo.  88;  monwealth  Ins.  Co.,  13  Pick.  (Mass.) 
Doherty  v.  Morris,  17  Colo.  105;  Os-  e^^'^^  followed  in  Rapp  v,  Washington, 
biston  V,  Kaufman,  i  Colo.  App.  333;  etc.,  R.  Co.,  26  Wash.  L.  Rep.  (D.  C.) 
Van   Doren   v,   Wright,  65    Minn.  80;  210. 

Nichols  z/.  Tuttle,  (Supreme  Ct.)  12  N.  8.  Bryant    r.    Commonwealth    Ins. 

Y.  Supp.  394;  East  Tennessee,  etc.,  R.  Co.,  13  Pick.  (Mass.)  543. 

Co.  V,  Mahoney,  89  Tenn.  311;    Joyce  4.  Slater  v,   Drescher,    72   Hun  (N. 

V.  Charleston  Ice  Mfg.   Co.,   50  Fed.  Y.)425;  Barrett  z'.  Third  Ave.  R.  Co., 

Rep.  371.     Contra^  Lewis  v.  Equitable  45  N.  Y.  628;    Ludlow  v.  Park,  4  Ohio 

Mortg.  Co.,  97  Ga.  336;    Dempsey  v.  15;  Hinton  v.  McNeil,  5  Ohio  509. 

Rome,  99  Ga.  192.  If  it  clearly  appears  that  substantial 

8.  See  tnfr€^  XXIII.  i.   Number  of  justice  has  been  done,  a  new  trial  will 

New  Trials,  not  be  granted  on  the  ground  that  the 

After  two  concurrent  verdicts  a  new  verdict  is  not  supported  by  sufficient 

trial  will  not  be  granted  even  though  evidence.     Christy  v.  Holmes,  57  Ind. 

in  the  opinion  of  the  judge  the  verdict  314;  Kelsey  v.  Hanmer,  18  Conn.  311. 

be  against  the  weight  of  the  evidence.  6.  Chapin  v.  Goodell,  2  Colo.  612. 

Monarch  G.  &  S.  M.  Co.  v,  McLaugh-  Where  the  Proof  Is  GonflicUng  and  of 

lin,  I  Idaho  650.  Doubtful  Interpretation,  if  the  verdict  can 

Bisoretlon  at  to  Cononrrent  Yerdloti.  —  be  sustained  on  any  correct  theory  ap- 

"  If  a  verdict  were  rendered   upon  a  plicable  to  the  facts  it  should  not  be 

mere    matter    of    fact,    found    clearly  disturbed.     Hess  v.  Rosenthal,  55  III. 

against  the  weight  of  the  evidence,  the  App.   324;    Carson   r.    Allen,  6   Dana 

court  would  send  the  cause  to  another  (Ky.)  395;  Autenrieth  v.  St.  Louis,  etc., 

jury,  if  the  circumstances  should,  in  R.   Co.,   36   Mo.   App.  254;    Koser  v, 

the  exercise  of  a  sound  legal  discretion,  Sommer,  64  Hun  (N.  Y.)  637,  19  N.  Y. 

require  such  a  revision.     *    *    *    And  Supp.  449. 

if  a  second  jury   should   confirm   the  Jury  Warranted  In  Inferring  State  of 

verdict,  this  court  would,  as  a  general  Case.  —  Where  it  can  be  seen  that  the 

rule,  be  disposed  to  acquiesce  in  the  jury  was  warranted  in  inferring  a  state 

second  verdict,  as  it  would  be  within  of  case  that  would  admit  of  a  verdict, 

the  prescribed  right  of  the  jury  to  de-  the  judgment  should    be   upheld,   al- 

cide   upon   the   mere   matter    of  fact,  though  it  seems  to  be  against  the  pre- 
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verdict  can  be  explained  except  a  mistake  in  the  amount  or  a 
compromise  of  the  individual  opinion  of  the  jury,  the  verdict 
should  be  set  aside.* 

IHstinetion  Between  Actions  ez  Oontraotn  and  ez  Delicto.  —  A  verdict 
against  the  weight  of  evidence  will  be  more  readily  set  aside  as 
against  the  weight  of  evidence  in  actions  ex  contractu^  where  there 
can  be  more  precise  rules  for  weighing  the  evidence,*  than  in 
actions  ex  delicto,'^ 

(2)  Number  and  Credibility  of  Witnesses  —  Knmber  of  Witnenee.  — 
The  trial  court  must  weigh  the  testimony  of  the  witnesses,  and 
may  take  into  consideration  the  number  of  witnesses  as  to  a 
material  fact.*     But  the  preponderance  of  evidence  is  not  to  be 

ponderance  of  evidence.  The  prevailing  mann,    12    Mo.    App.    573;     Todd    v. 

party  is  entitled  to  all  inferences  legiti-  Boone  County,  8  Mo.  431;    Ellsworth 

mately    arising    from     the     findings,  v.  Central  R.  Co.,  34  N.  J.  L.  93. 

Bloomer  v.  Denman,  12  111.  240.  Compromise     Verdicts.  —  Where     the 

When  the  Verdict  Cannot  Be  Sustained  jury  finds  for  the  plaintiff  in  an  action 
by  any  impartial  or  intelligent  consid- '  on  a  contract,  a  verdict  for  a  less  sum 

eration  of  the  evidence,  it  should  be  than  the  plaintiff  is  clearly  entitled  to 

set  aside.     Albion  Consol.  Min.  Co.  v.  will  be  set  aside  as  a  compromise  ver- 

Richmond    Min.    Co.,    19    Nev.    225;  diet,    and    as    against    the    evidence. 

Friesz    v.   Fallon,    24    Mo.    App.   439;  O'Shea  v.  McLear,  15  Civ.   Pro.  Rep. 

Lake  Shore,  etc.,  R.  Co.  v.  Kuhlman,  (N.  Y.  Supreme  Ct.)  71;    Platz  v.  Co- 

18  III.  App.  222;    Hickey  r.  Chicago,  hoes,  8  Abb.  N.  Cas.   (N.  Y.  Supreme 

etc.,   R.   Co.,  64  Wis.  649;    Murray  r.  Ct.)  392;  Rowe  r.  Comley,  11  Daly  (K. 

Wells,  57  Iowa  26.  Y.)  318. 

Theory  Formulated  in  Instmetions. —  Where  under  the  evidence  the  jury 

Where  the  evidence  is  sufficient  to  jus-  must  find  for  the  plaintiff  for  the  full 

tify  a  verdict  upon  a  theory  that  is  form-  amount  claimed  or  find  for  the  defend- 

ulated  in  the  instructions  a  new  trial  ant,  and  it  finds  for  the  plaintiff  and 

will  be  refused,     pixon  Nat.  Bank  v,  awards   him    less   damages    than    the 

Spielman,  43  111.  App.  475.  amount  claimed,  the  verdict  cannot  be 

Preponderance    Against    Verdict.  —  A  amended,  but   must  beset  aside  as  a 

verdict  will  not  be  set  aside  as  against  compromise  verdict.     Powers  v,  Gou- 

ihe  weight  of  evidence  where  the  evi-  raud,   19  Misc.   Rep.  (N.   Y.   Supreme 

dence   is  conflicting  and    by   fair  and  Ct.)  268. 

reasonable  intendment    warrants    the  Where  it  is  clear  that  a  verdict  of  a 

finding,  although  there  appears  to  be  a  jury  is  based  on  a  compromise  of  the 

preponderance     against     the     verdict,  differences  of  opinion  of  its  individual 

Lowry  v.  Grr,  6  111.  70;  Chicago,  etc.,  members,  and  in  disregard  of  the  evi- 

R.  Co.  V,  Shannon,  43    111.  338;    Mc-  dence,  it  is  not  error  to  set  it  aside. 

Klchan  v.  McBean,45  111.  228;  O'Biien  Meyer  v,  Shamp,  51  Neb.  424. 

V.  Palmer,  49  111.  72;    Illinois  Cent.  R.  2.  Fish    v.    Roseberry,    22    111.    288; 

Co.  V.  Gillis,  68  111.  317;    Shevalier  v,  Dalton  v.  Clough,  50  111.  47:    Bonnell 

Seager,  121  HI.  564.  v.  Wilder,  67   111.  327.     Compare  Clark 

Weight  and  Credibility.  —  If  the  evi-  v.  Hatfield,  88  111.  440. 

dence  is  conflicting  and  irreconcilable,  3.  Verdicts  in  actions  ex  delicto  will 

it   is    for    the   jury    to  determine    its  not  be  set  aside  unless  grossly  wrong 

weight    and     credibility.       Brown    v,  or  unless  there  was  such  a  preponder- 

Berry,  47  111.  175.  ance  of  evidence  as   to   create  a  pre- 

When  an  Appellate  Coort  Is  Asked  to  sumption     of     mistake    or    improper 

Set  Aside  the  Verdict  of  a  jury,  all  con-  motives.   Ottawa  v.  Sweely,  65  111.  434; 

flicts  in  evidence  must  be  resolved  in  Smith  v.  Slocum,  62  111.  354.     See  also 

favor  of  the  verdict.     Chicago,  etc.,  R.  infra^    III.    7.  .c-  (4)  Verdict  Resulting 

Co.  V,  Sharp,  63   Fed.  Rep.  532,  27   U.  from  Mistake  or  Improper  Motives, 

S.  App.  334;    Murphy  v,  Stell,  43  Tex.  4.  Preponderance  by  Knmber  of  Wit- 

123.  nessee. —  In    Welch  v,  Huckins,  45  111. 

!•  St.  Louis  Brewery  Co.    v.  Bode-  App.    53,   a   verdict    was  set  aside  as 
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determined  solely  from  the  number  of  the  witnesses.* 

CrodiUlity  of  Witnesses.  —  The  jurors  are  exclusive  judges  of  the 
credibility  of  the  witnesses,  where  such  question  is  involved.* 

But  a  jury  cannot  disregard  the  testimony  of  an  uncontradicted 

against  the  weight  of  evidence  where  it  Y.)  269;  Miller  v.  Insurance  Co.  of 
was  sustained  by  the  testimony  of  one  North  America,  i  Abb.  N.  Cas.  (N.  Y. 
party  only  as  to  the  terms  of  a  contract  Supreme  Ct.)  470;  Layman  v,  Ander- 
and  was  contradicted  by  the  unim-  son,  4  N.  Y.  App.  Div.  124.  See,  how- 
peached  testimony  of  three  witnesses,  ever,  Holden  v,  Pennsylvania  R.  Co., 
two  of  them  adverse  parties  and  one  7  Kulp  (Pa.)  52;  Western,  etc.,  R.  Co. 
their  bookkeeper,  all  of  whom  were  v.  Evans,  96  Ga.  481;  Clark  v.  New 
present  when  the  contract  was  made.  York  Cent.,  etc.,  R.  Co.,  17  Misc.  Rep. 

The    reviewing    court   will    reverse  (N.  Y.  Supreme  Ct.)  113;    Meddaugh 

a  cause  when  the  verdict  rests  on  the  v.  Bigelow,  67  Barb.  (N.  Y.)  106. 

testimony  of    the    plaintiff,   which  is  One  Witneis  Opposed  to  Another.  —  The 

positively  contradicted  by  the  defend-  court  will  not  disturb  a  verdict  on  the 

ant,  who  is  corroborated  by  disinter-  ground  merely  that  in  deciding  upon 

csted  witnesses.     Chicago,  etc.,  R.  Co.  the  credibility  of  two  witnesses,  whose 

V.  Herring,  57  111.  59;  Peaslee  ».  Glass,  testimony  was  exactly  opposed,   one 

61    111.  94;    Chicago,  etc.,   R.  Co.   v,  was  preferred  to  the  other.     Neustadt 

Means,  48  111.  App.  396;  Bryan  v.  Wil-  v.  Hall,  58  111.  172;    Nelson  v.  Ravens, 

son,  (Supreme  Ct.)  5  N.Y.  St.  Rep.  58;  3  111.  App.  565;  Roper  c/.  Globe  Pickle 

Missouri   Pac.    R.   Co.   v.  Somers,  78  Co.,  18  111.  App.  644. 

Tex.  439.  The  court  cannot  say  that  the  verdict 

The  verdict  may  be  set  aside  where  is  against  the  weight  of  the  evidence, 

a  witness  to  important  facts,  who  sud-  where  there  is  a  single  witness  on  either 

denly  appeared  on  the  eve  of  trial,  tes-  side,  and  their  testimony  is  exactly  op- 

tifies  to  circumstances  in  such  a  way  posed.     McFerran  v.  Chambers,  64  III. 

as  to  make  his  testimony  incredible,  118. 

there  being  but  the  testimony  of  the  Where  the  case  turns  upon  the  testi- 

plaintiff  to  corroborate  him,  and  the  mony  of  a  party  on  the  one  side  and  of 

testimony   of    four  or    five    witnesses  an  agent  of  a  party  on  the  other,  and 

the  other  way.     West  Chicago  St.  R.  they  differ  upon  important  facts,  a  new 

Co.  V.  Loewe,  58  111.  App.  606.  trial  cannot    be  granted   because   the 

A  new  trial  may  be  granted  where  a  jurors  have  credited  the  agent.  New- 
verdict  rests  upon  the  uncorroborated  Ian  v,  Lombard  University,  62  111.  195. 
testimony  of  the  plaintiff,  which  is  The  rule  that  positive  evidence  must 
3quarely  contradicted  by  one  witness,  prevail  over  negative  does  not  apply 
and  there  is  corroborative  testimony  of  where  one  witness  contradicts  another 
another  witness  to  a  state  of  facts  as  to  the  existence  of  an  agreement, 
'vhich,  if  true,  would  operate  as  an  ab-  Shekey  v.  Eldredge,  71  Wis.  538. 
solute  bar  to  the  action.  Illinois  Cent.  Confliot  in  Testbnony  of  Putiee,  —  A 
R.  Co.  V.  Alexander,  46  III.  App.  505.  new  trial  will  not  be  granted   where 

1.  Green    v.    Taney,    7    Colo.    278;  there  is  no  evidence  but  the  testimony 

Bishop  V.  Busse,  69  111.  403;  Fitzgerald  of  the  two  parties,  and  their  testimony, 

V,  Richardson,  30  Neb.  365.  each  having  the  same  opportunity  to 

On  Appeal.  —  A  verdict  will  not  be  set  know  the  facts,  and  each  having  equal 

aside  on  appeal  because  based  on  the  interest,  is  exactly  opposed;    the  testi- 

sole  testimony  of  the  successful  party  mony  of  one  may  under  the  circum- 

as  against  that  of  bis  adversary  and  stances  have  more  weight  than  that  of 

two  other  witnesses.     Tanton  v,  Kel-  the   other.      Reynolds  v.  McCormick, 

ler,  59  111.  App.  177;  Ohio,  etc.,  R.  Co.  62  111.  412;  McElhaney  v.  People,  i  111. 

f.  Hawkins,  I  Ind.  App.  213.  App.   550;    Bonnell  v.  Wilder,  67  111. 

8.  May  v.  State,  94  Ga.  76;  Dodge  v.  327;    Haines    v.   People.   82   III.   430; 

Dodge,  86  Me.  393;    Beckwith  v.  New  Durant  7/.  Rogers,  87  III.  508;    Boyls- 

York  Cent.   R.  Co.,  64  Barb.  (N.  Y.)  ton  v.  Bain,  90  111.  283;  Wilcox  v.  Wil- 

399;    Morss  V,  Sherill,  63  Barb.  (N.  Y.)  cox,    16    111.    App.    580;     Lincoln    v, 

21;    Hayes  v.  Thompson,  2  Hun  (N.  Stowell,  62  111.  84;    Crouse  v,  White- 

Y.)  518;  People  V,  McGuire,  2  Hun  (N.  lake,  15  III.  App.  384. 
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or  unimpeached  witness  ^  unless  it  is  inconsistent,  improbable,  or 
incredible.* 

(3)  Verdict  Clearly  Against  the  Weight  of  Evidence.  —  When  a 
verdict  is  clearly  against  the  weight  of  evidence,  it  is  the  duty  of 
the  court  to  set  it  aside  and  order  a  new  trial.'     This  is  an  imper- 

1.  Lomer  v.   Meeker,   25  N.  Y.  361;  California,  —  Irving      v.     Cunning- 
El  wood  V,  Western  Union  Tel.  Co.,  45  ham,   58  Cal.  306;    Hill  v.  Smith,  32 
N.  Y.   549;    St.  Louis,  etc.,   R.   Co.  v.  Cal.  166;  Bagley  v.  Eaton,  8  Cal.  159. 
Stapp,  53  111.  App.  600;  Edler  v.  Ucht-  Colorado,  —  Green  v.  Taney,  7  Colo, 
mann,   10  111.  App.  493;    Engmann  v.  278. 
Immel,  59  Wis.  249.  Connecticut.  —  LaJilin  v.  Pomeroy,  11 

Diiregarding  Teetimony  of  Unoontra-  Conn.  440;  Watson  v,  Watson,  9  Conn. 
dieted  Witnen.  —  **  A  jury  is  not  bound  140;  Beers  v.  Woodruff,  etc..  Iron 
to  accept  the  testimony  of  a  witness  Works,  30  Conn.  310;  Yale  v.  Yale,  13 
where  it  contains  improbabilities  such  Conn.  189;  Clark  v,  Whitaker,  19 
as  to  afford  a  reasonable  basis  for  be-  Conn.  330;  Price  v.  Heubler,  63  Conn, 
lieving  it  to  be  untrue,  or  where  there  376;  Allen  v.  Jarvis,  20  Conn.  48;  Bab- 
are  reasonable  grounds  for  believing  it  cock  v.  Porter,  20  Conn.  579;  Derwort 
to  be  false;  but  where  positive  and  v.  Loomer,  21  Conn.  252:  Trowbridge 
direct  testimony  is  wholly  undisputed  v.  Chapin,  23  Conn.  604. 
and  uncontradicted,  and  the  witness  Florida.  —  Branch  v.  Wilson,  12  Fla. 
delivering  it  is  not  impeached  or  other-  543;  Sanderson  t^.  Hagan,  7  Fla.  318; 
wise  discredited,  and  there  is  no  im-  Meinhard  v.  Lilienthal,  17  Fla.  501; 
probability  or  inconsistency  apparent  Gaines  v.  Forcheimer,  9  Fla.  265. 
in  it,  or  any  disclosed  by  any  facts  or  Georgia.  —  Long  v.  Lewis,  16  Ga. 
circumstances  throughout  the  case,  154;  Cook  v.  Jones,  28  Ga.  589;  Stan- 
they  cannot  arbitrarily  refuse  to  be-  cell  v.  Kenan,  33  Ga.  56. 
lieve  such  testimony,  and  find  a  verdict  Idaho.  —  Monarch  G.  &  S.  M.  Co.  v. 
directly  contrary  to  it,  and  which  finds  McLaughlin,  i  Idaho  617. 
no  support  whatsoever  in  the  evidence.  Illinois.  —  Lake  Shore,  etc.,  R.  Co. 
In  such  a  case  they  should  believe,  for  v.  Kuhlman,  18  111.  App.  222;  Ohio, 
the  purpose  of  the  suit,  the  testimony  etc.,  R.  Co.  v.  Schiebe,  44  111.  460;  Gib- 
of  the  unimpeached,  uncontradicted  son  v.  Webster,  44  111.  483;  Boudreau 
witness,  and  it  is  the  duty  of  a  court  v.  Boudreau,  45  III.  480;  Maynz  v. 
to  set  aside  a  verdict  founded  upon  a  Zeigler,  49  111.  303;  Blake  v.  McMul- 
disbelief  of  such  clear  and  uncontra-  len,  91  111.  32;  Armour  v.  McFadden, 
dieted  evidence."  Boe  v.  Lynch,  20  9  111.  App.  508;  Chicago,  etc.,  R.  Co. 
Mont.  80.  V,  Stumps,  69  111.  409. 

8.  Craft  V.  Northern   Pac.  R.  Co.,  62  Indiana.  —  Crossley   v.   O'Brien,    24 

Fed.   Rep.   735;    State  v.  Cantlin,  118  Ind.  325. 

Mo.  100.  Iowa.  —  State  v.  Elliott,  15  Iowa  72. 

Where  the  only  witness  examined  is  Kansas.  —  Chicago,   etc.,   R.  Co.   v. 

a  party  to  the  suit  and  interested  in  Munice,  56  Kan.  210;    Cherokee,  etc., 

the  event,   a    new   trial   will    not    be  Coal,  etc.,  Co.  v.  Stoop,   56  Kan.  426; 

granted  because  the  jury  did  not  rely  Atchison,  etc.,  R.  Co.  v.  Hine,  5  Kan. 

upon    his    uncontradicted     testimony.  App.  748. 

Zust  V.  Linthicum,  58  N.  Y.  Super.  Ct.  Louisiana.  —  Dalferes  v.  Maurin,  49 

478,  19  Civ.  Pro.  Rep.  (N.  Y.)  370;  Mc-  La.  Ann.  333. 

Nulty  V.  Hurd,  86  N.  Y.  547.  .  Maine.  —  Wells   v.    Waterhouse,    22 

A    verdict    will    not    be    set    aside,  Me.  131;  Cummings  v.  Kennebec  Mut. 

though  against  the  testimony  of  unim-  L.  Ins.  Co.,  89  Me.  37. 

peached  witnesses,  where  there  are  cir-  Massachusetts.  —  Wait   v.   M'Neil,    7 

cumstances     tending     to    lessen     the  Mass.  261;  Curtis  z'.  Jackson,  13  Mass. 

probability    that    such     testimony    is  507. 

true.     St.  Louis,  etc.,  R.  Co.  ».  Cham-  Minnesota.  —  State     v.     Miller,     10 

bliss,  54  Ark.  214;    Wait  v.  M'Neil,  7  Minn.  313. 

Mass.  261;    Hall  V.  Huse,  10  Mass.  39;  Mississippi.  —  Young   v.   Wilson,    24 

Harding  v.  Brooks,  5  Pick.  (Mass.)  244.  Miss.  694. 

Z.Arkansas.  —  Gaster    v.    Hodgins,  Missouri.  —  Lockwood     v.     Atlantic 

21  Ark.  468.  Mut.    Ins.   Co.,   47   Mo.    50;    Price   v. 
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ative  duty,  and  cannot  be  evaded  on  the  theory  that  the  jurors 
are  exclusive  judges  of  questions  of  fact  and  that  the  evidence 
can  be  weighed  on  appeal.^ 

Yerdiet  Contruy  to  Admiieioiis.  —  A  new  trial  should  be  granted 
where  the  verdict  is  contrary  to  the  admissions  of  the  parties  in 
the  pleadings  or  evidence.* 

(4)  Verdict  Resulting  from  Mistake  or  Improper  Motives,  —  It  is 
a  rule  of  both  trial  and  reviewing  courts  '  not  to  set  aside  a  ver- 
dict unless  it  is  so  manifestly  wrong  or  so  clearly  against  the 
weight  of  evidence  as  to  warrant  the  presumption  that  the  jury 
misunderstood  the  evidence  or  misconceived  its  force  and  effect, 
or  was  influenced  by  malice,  passion,  prejudice,  or  other  improper 
motives.*     But  it  is  immaterial  by  what  process  the  erroneous 

Evans,  49  Mo.  396;  McKay  v.  Under-  original  jurisdiction  in  such  cases, 
wood,  47  Mo.  185;  Bybee  v,  Kinote,  6  Illinois  Cent.  R.  Co.  v.  Brown,  96 
Mo.  53;  Clemens  v.  Lavielle,  4  Mo.  80;  Tenn.  559;  East  Tennessee,  etc.,  R. 
Hartt  V.  Leavenworth,  11  Mo.  629;  Co.  v.  Lee,  95  Tenn.  389. 
Iron  Mountain  Bank  v,  Armstrong,  93  8.  Jones  v.  Farmer,  84  Ga.  396; 
Mo.  265.  HoUoway  v.  Johnson,  129  111.  367,  re- 
New  Jersey, —  Corlies  V.  Little,  14  N.  versing  23  111.  App.  331;  Stanton  v. 
J.  L.  373;  New  Jersey  Flax  Cotton  Dudley,  64  111.  325;  Roth  v.  Smith,  41 
Wool  Co.  V.  Mills,  36  N.  J.  L.  60.  lU.  314;  Shafer  v.  McGee,  52  Ind.  iii; 

New    York,  —  Ferguson   v.   Gill,   74  Palmer     v,     Pinkham,    33     Me.     32; 

Hun  (N.  Y.)  566;  Dolsen  v.  Arnold,  10  Hughes  v,  Howard,  3  Har.  &  J.  (Md.) 

How.   Pr.   (N.   Y.   Supreme  Ct.)  528;  9;  Foley  v,  Alkire,  52  Mo.  317;  Holt 

Heritage  v.  Hall,  33  Barb.  (N.  Y.)  347;  v.  Morton.  53  Mo.  App.  187;  Curtiss  v. 

Smith  V.  Tiffany,  36  Barb.  (N.  Y.)  23.  Driggs,  25  Mo.  App.    175;    Shuliz   v. 

Ohio,  —  Muhlenburg  v.  Florence,  5  Third  Ave.  R.  Co.,  15  Daly  (N.  Y.)  95; 

Ohio  245;    Cleveland,  etc.,  R.  Co.  v.  Gilbert  v,    Quinlan,    59  Hun  (N.   Y.) 

Sargent.  19  Ohio  St.  438.  508;    Allen    v.    Brown,    n   Tex.   520; 

Texas.  —  Aspley  v,  Thomas,  17  Tex.  Preston  v.  Otey,  88  Va.  491. 

330:  Willis  V.  Lewis,  28  Tex.  185.  8.  See  article  Appeals,  vol.  2,  p.  404. 

fVisconsin,  —  Edmister  v.  Garrison,  4.  Arkansas,  —  Howell    v,   Webb,   2 

18  Wis.  594.  Ark.  360;    Wandever  v.  Wilson,  5  Ark. 

IVyoming.  —  Granger    v,    Lewis,     2  407;  Hazen  z/.  Henry,  6  Ark.  86;  Lewis 

Wyoming  237;  Edwards  v,  O'Brien,  2  v.    Read,    6    Ark.    428;     Drennen    v. 

Wyoming  493.  Brown,    10  Ark.    138;    State   Bank  v. 

Untied  States. —  Zantzinger  v.  Weight-  Woody,  10  Ark.  638;  Calvert  v.  Stone, 

man,  2  Cranch  (C.  C.)478;  Wilson  v,  10  Ark.  491;  Gatlin  v,  Wilcox,  26  Ark. 

James,  3  Blatchf.  (U.  S.)  227;  Slocomb  309;  Little  Rock,  etc.,  R.  Co.  v.  Barker, 

V.  Lurty,  Hempst.  (U.  S.)  431.  39  Ark.  491. 

Where  the  only  ground  upon  which  California,  —  Knight  v.  Russ,  77  Cal. 

a  verdict  could  be  based  was  squarely  410;  Marriner  v,  Dennison,  91  Cal.  555. 

contradicted  and  completely  disproved,  Colorado.  —  Green  z/.  Taney,  7  Colo, 

a  new  trial  should  be  granted.     Goss,  278;  Rankin  z/.  Thompson,  7  Colo.  381 ; 

etc.,  Mfg.  Co.  V,  Suelau,  35  111.  App.  Leitensdorfer  v.    King,   7    Colo.    436; 

103.  Kinney  v.  Wood,  10  Colo.  270;  Coon  v, 

1.  Sullivan  v.  Cloud  County,  5  Kan.  Duckett,  13  Colo.  14;  Hallack  v,  Stock- 

App.  880,  47  Pac.  Rep.  165;   Cherokee,  dale,  14  Colo.  198;  Caldwell  v.  Willey, 

etc..  Coal,  etc.,  Co.  v.  Stoop,  56  Kan.  16  Colo.    169;    Johnson   v,   Jones,    16 

426;  Myers  V.  Knabe,  4  Kan.  App.  484;  Colo.  T38;  Mackey  v.  Briggs,  16  Colo. 

Pierson  V.  Thompson,  4  Kan.  App.  173.  143;     Colorado    Midland     R.     Co.    v. 

It  is  the  duty  of  the  trial  court  to  de-  O'Brien,   16  Colo.   219;    Hockaday  v, 

termine  whether  the  verdict  is  not  sus-  Goodwin,    i   Colo.   App.  90;    Lindsay 

tained  by  suflBcient  evidence.     Without  v,   Lindsay,    i   Colo.   App.   108;    Mul- 

such  decision  the  evidence  cannot  be  vaney  v.   Gross,    i    Colo.    App.    112; 

reviewed  in  the  first  instance  on  ap-  Wachsmuth  v,  Heil,  i  Colo.  App.  196; 

peal,   as  the  appellate  court  has   no  Bush  z'.  KoU,  2  Colo.  App.  48;  Denver, 
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result  was  reached.^    Thus  a  new  trial  will  be  granted  where  the 

etc.,  R.  Co.  V.  De  Graff,  2  Colo.  App.  Minnesota.  — Woodbury  v,  Larned.  5 

42;    Lawrence  v.  Weir,  3  Colo.  App.  Minn.  339. 

401;    Ullman    v.  McCormic,    12  Colo.  Mississippi, — Smokey     v.    Johnson, 

553;    Newell  V,  Giggejr,  13  Colo.    16;  (Miss.  1888)480.  Rep.  788. 

Lamar  Milling,  etc.,  (5o.  v.  Craddock,  Missouri,  —  Moore  v.  Missouri  Pac. 

5  Colo.  App.  203.  R.  Co.,  73  Mo.  438;  Cannon  v.  Moore, 

Dakota.  —  Edwards  v.    Fargo,   etc.,  17  Mo.  App.  92;    Price  ».  Evans,  49 

R.  Co.,  4  Dakota  549.                ^  Mo.  396. 

Florida.  —  Schultz    v.    Pacific    Ins.  Montana.  —  Kennon    v.    Gilmer,     5 

Co.,  14  Fla.  73:   McMurray  v.  Basnett,  Mont.  257;  Orr  v.  Haskell,  2  Mont.  225. 

18  Fla.  609.  Nebraska,  —  Potvin    v.    Curran,    13 

Georgia. — Allen  2/.  Jones,  51  Ga.  436.  Neb.     302;     Sandwich     Mfg.    Co.    v. 

Illinois,  —  Kincaid  v.  Turner,  7  III.  Feary,    22    Neb.    53;    Conway  v.   St. 

618;  Boyle  V.  Levings,  24  III.  223;  De  Joseph  Iron  Co.,  33  Neb.  454. 

Clerq  t'.  Mungin,  46  111.  112;  Chicago,  New    York.  —  Smith  v.   Tiffany,   36 

etc.,  R.  Co.  V.  Van  Patten,  64  111.  510;  Barb.  (N.  Y.)  23;    Morss  v.  SherriH,  63 

Chapman  v.  Burt,  77  111.  337;    Miller  Barb.  (N.  Y.)2i;  Colt  v.  Sixth  Ave.  R. 

V,  Balthasser,  78  111.  302;    Stickle   v.  Co.,  33  N.  Y.  Super.  Ct.  189;  Bogue  v. 

Otto,  86  111.  161;    Graham  v.  People.  Newcomb,  i  Thomp.  &  C.  (N.  Y.)25i; 

115  111.  566;  Sanders  v.  People,  124  111.  Teller  v.  Sanders,  2  Hun  (N.  Y.)  113. 

218;  Cohen  v.  Schick,  6  111.  App.  280;  Texas,  —  Edrington  v.  Kiger,  4  Tex. 

Armour  v.  McFadden,  9  111.  App.  508;  89;    Texas,  etc.,  R.  Co.  v.  Ludtke,  3 

Lowe  V.   Ravens,   21    111.    App.    630;  Tex.  Civ.  App.  308. 

Louisville,    etc.,    R.     Co.     v.    Lewis,  Wisconsin,  ^'^z.yx^zxk  Boom  Co.  v. 

31  111.  App.  281;    Shellon  v,  O'Riley,  Plumer,  49  Wis.  118. 

32  III.  App.  640;  Robinson  v.  Parish,  62  1.  Contnury  to  Either  Law  or  Eyidenoe. 
111.  130;  Welch  V.  Huckins,  45  111.  — A  verdict  will  be  set  aside  where  it 
App.  53;  Chicago  West.  Div.  R.  Co.  v.  must  be  either  without  support  in  the 
Conley,  43  111.  App.  347;  Peoria,  etc.,  evidence  or  contrary  to  the  insiruc- 
Union  R.  Co.  t^.  Barton,  38  111.  App.  tions,  although  the  nature  of  the  jury's 
469;  Espenhain  v.  Fekete,  40  III.  App.  mistake  cannot  be  determined.  Swee- 
34;  Brown z/.  Reinholdt,4i  111.  App.  599;  ney  ?•.  Central  Pac.  R.  Co.,  57  Cal.  15; 
Richardson  v.  O'Brien,  44  III.  App.  McMillen  v.  Aitchison,  3  N.  Dak.  183; 
243;  McNeill  V.  Shober,  etc.,  Litho-  Fuller  v.  Northern  Pac.  Elevator  Co., 
graphing  Co.,  44  111.  App.  297:   Calli-  2  N.  Dak.  220. 

cott  V.  Rowan,  47  III.  App.  299;    Hart  It  makes  no  difference  whether  the 

V.  Morgan,  49  III.  App.  516;  Colley  v.  erroneous  result  was  reached  through 

Harding.  49  III.  App.  605;  Lake  Shore,  a  failure  to  understand  the  evidence  or 

etc.,  R.  Co.  V.  Kuhlman,  18  III.  App.  a  failure  to  apply  it,  or  through  passion 

222;    Chicago,  etc.,  R.  Co.  v,  Lee,  87  or  prejudice.     Peoria,  etc..   Union  R. 

III.  454;   Toledo,  etc.,  R.  Co.  v,  Cline,  Co.  v.  Barton,  38  111.  App.  469. 

31  111.  App.  563.  Bnle  at  Common  Law.  —  In  Carstairs 

Indiana. — Spencer     v.    Morgan,     5  t/.  Stein,  4  M.  &  S.  192,  the  court  re- 

Ind.  146;    Christy  v.  Holmes,  57  Ind.  fused  a  new  trial  where  the  evidence 

314;  Bolton  V.  Howell,  18  Ind.  181.  was  conflicting,  not  satisfactory,  and 

Iowa,  —  Haskell  v.  Des  Moines,  74  contrary  to  the  intimations  of  the  trial 

Iowa  no;    Howes  v.  Axtell,  74  Iowa  judge.     It    was    held    that    a  verdict 

400;    Melhop  V.  Doan,   36  Iowa  630;  should  be  sustained  "unless  it  appears 

Moore  v.  Moore,  39  Iowa  461;    Iowa  clear  that  the  jury    have  drawn    an 

City  First  Nat.  Bank  v.  Charter  Oak  erroneous  conclusion.      The  court  in 

Ins.  Co.,  40  Iowa  572;  Hall  v.  Ballou,  granting  new  trials  does  not  interfere, 

58   Iowa  585 ;    Gibson   v.   Fischer,   68  unless  to  remedy  some  manifest  abuse, 

Iowa    29;     Woodward   v.   Squires,    39  or  to  correct  some  manifest  error  in 

Iowa  435.  law  or  fact.*' 

Kansas,  —  Cavender  v.  Fair,  40  Kan.  Conneotient.  —  Pub.  Acts  1893,  c.  51, 

182.  authorizing    the    Supreme    Court    of 

Louisiana.  —  Nelson  v.  Clark,  45  La.  Errors   to  grant  a   new  trial   on    the 

Ann.  678.  ground  that  the  verdict  is  against  the 

Maine.  ^-  GHdden  v.  Dunlap,  28  Me.  evidence,  is  not  available  unless  mani- 

379;  Gordon  v.  Gilman,  48  Me.  473.  fest  injustice  has  been  done  by  the 
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jury  arrived  at  the  verdict  by  improper  methods/  or  relied  upon 
a  claim  which  had  been  completely  disproved,*  or  gave  credence 
to  testimony  whicii  was  false  or  improbable,'  or  was  influenced 
by  passion,  prejudice,  or  partiality,*  or  overlooked  or  disregarded 
uncontradicted  testimony,*  or  drew  inferences  not  warranted  by 

verdict,  and  the  wrong  is  so  plain  and  bility  in  the  theory  of  a  new  defense 

palpable  as  clearly  to  denote  that  some  first  propounded  on  the  trial  and  posi- 

mistake  was   made  by  the  jury  in  the  tively  contradicted  by  the  plaintiff,  a 

application  of  legal  principles  or  as  to  verdict  for  the  defendant  will  be  set 

justify  the  suspicion  that  the  jurors  or  aside  as  so  contrary  to  the  evidence  as 

some  of  them  were  influenced  by  cor-  to  indicate   prejudice  and    partiality, 

ruption,  prejudice,  or  partiality.    Sims-  Mather  v.  Martin,  (Supreme  Ct.)  21  N. 

bury  V,   East  Gran  by,  69  Conn.  302;  Y.  Supp.  1070. 

Bissell    V.    nickerson,    64    Conn.    61;  0.  IHiregardiiig  Unoontradioted   Tetti- 

Johnson  v.  Norton,  64  Conn.  134.     Said  mony —  Cohradp,  —  Hunt  v,   Colorado 

chapter  applies  to  criminal  as  well  as  Milling,  etc.,  Co.,   i   Colo.  App.   120; 

civil  cases.     State  v.  Lea,  65  Conn.  265.  Newell  z/.  Giggey,  13  Colo.  16;  Rankin 

Maine.  —  To  justify  a  new  trial   in  r.  Thompson,  7  Colo.  381. 

the  Maine  Supreme  Judicial  Court  on  Iowa,  —  Pumphrey    v.    Walker,     71 

the  ground  that  the  verdict  is  against  the  Iowa  383. 

evidence,  the  verdict  must  be  so  clearly  Kansas,  —  Burton  v.  I.  M.  Yost  Mill- 

and    palpably  wrong  that  no  jury  of  ing  Co.,   6   Kan.    App.   921,   51    Pac. 

unprejudiced  or  impartial  men  could  Rep.  67. 

reach  such  a  conclusion  except  by  mis-  Michigan,  —  Wood     v.    Barker,     49 

apprehension  and  mistake.     Griswold  Mich.  295. 

2/.  Lambert,  89  Me.  534;  York  v.  Maine  -Missouri,  —  Doty    v,    Steinberg,    25 

Cent.   R.  Co.,  84  Me.  117;    Pollard  v.  Mo.  App.  328. 

Maine  Cent.  R.  Co.,  87  Me.  61.  Nebraska,  — Chicago,  etc.,  R.  Co.  v, 

1.  See  article  Verdict^  Landauer,  36  Neb.  642. 

Goigeetnre.  —  A  verdict  which  appears  New  Jersey,  —  New  Jersey  Flax  Cot- 

to  be  the  result  of  mere  conjecture  and  ton  Wool  Co.  v.  Mills,  26  N.  T.  L.  60. 

is  not  founded  on  the  evidence  will  be  New   York,  —  Lomer  v.   Meeker,  25 

set  aside.     Hickey  v.  Chicago,  etc.,  R.  N.  Y.  361;    El  wood  v  Western  Union 

Co.,  64  Wis.  649.  Tel.  Co.,  45  N.  Y.  549;  Smith  v.  Hayes, 

For  Qaotient  Verdicts,  Verdict  by  Lot,  10  N.  Y.  App.  Div.  245. 

and    Comprondie   Verdicts,    see    article  Texas,  —  McAfee  v,   Robertson,    41 

Verdict.  Tex.  355. 

8.  Where  the  only  ground  for  a  ver-  Wisconsin,  —  Engmann  v,  Immel,  59 

diet  is  a  claim  which  is  completely  dis-  Wis.  249. 

proved  a  verdict  for  the  plaintiff  must  A  Dlfregard  of  Impeached  Teetlmony 

be  set  aside.     Goss,  etc.,  Mfg.  Co.  v,  will  require  a  new  trial  where  such  tes- 

Suelau,  35  111.  App.  103.  timony   is  fully  corroborated.     Yundt 

XiBtake  of  Witness  at  to  a  Material  v.  Hartrunft,  41  111.  9;    Chittenden  v, 

7aot.  —  A  verdict  will  be  set  aside  as  Evans,  41  111.  251;  Huddle  v.  Martin, 

contrary    to    the   weight    of    evidence  54  111.  258;    Crabtree  v,  Hagenbaugh. 

where   it  appears    that  it  was   based  25   111.  233;    St.  Louis,  etc.,  R.  Co.  v, 

upon  the  testimony  of  a  witness  who  Stapp,  53  111.  App.  6oo. 

was   mistaken   as   to  a  material  fact.  A  verdict  founded  on  a  disbelief  of 

Wood   River  Bank  v.  Dodge,  36  Neb.  clear  and  undisputed  evidence  will  be 

708.  set  aside.     Cunningham  v.  Gans,    79 

8.  Teetimony     Xaniftstly    7alse.  —  A  Hun  (N.  Y.)  434;    Eisenlord  v.  Eisen- 

verdict  will  be  set  aside  where  it  rests  lord,  49  Hun  (N.  Y.)  343. 

upon  testimony  involving  a   physical  Juries  are  not  at  liberty  to  reject  the 

impossibility.     Chesapeake,    etc.,    R.  testimony  of  any  witness  from  mere 

Co.  V,  Anderson,  93  Va.  650.  caprice,  or  because  they  may  prefer  the 

4.  Paasion  or  Prejudice.  —  As  to  when  result  which  in  that  way  becomes  open 

a  new  trial  will  be  granted  for  passion  to  them.     Edler  v,  Uchtmann,  10  111. 

and  prejudice,  see  supra^  III.  6.  Excess-  App.  493. 

ive  or  Inadequate  Damages,  Failnre  to  Consider  All  Katerial  Iri- 

Where  there  is  an  inherent  improba-  dence.  —  A  new  trial  must  be  granted 
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the  evidence.* 

(5)  Conflicting  Evidence  —  General  Bnle.  —  As  a  general  rule, 
where  the  evidence  is  conflicting  a  trial  court  will  refuse  a  new 
trial,  even  though  it  may  appear  that  there  is  a  slight  preponder- 
ance of  evidence  against  the  verdict.*  In  such  case  it  is  a  matter 
of  discretion  with  the  trial  court  to  refuse  a  new  trial,  and  its 
order  will  not  be  disturbed  unless  it  appears  clearly  that  there 
was  an  abuse  of  discretion.' 

Yerdiet  Manifeetly  Againet  Weight  of  Conflicting  Evidenoe.  —  But  it  is  the 
duty  of  the  trial  court,*  though  not  of  an  appellate  court,  to 

where  it  appears  from  an  examination  Indiana,  —  Hall  v.   Henline,  9  Ind. 

of  the  record  that  the  jury  did  not  con-  256. 

sider  all   the   material    evidence,   but  Iowa.  —  Hull  z/.  Alexander,  26  Iowa 

acted  independently  of  such  evidence.  569;    Crawford  v.  Wolf,  29  Iowa  567; 

Probate  Ct.  v,  Sprague,  3  R.  I.  205;  Boggs  z^.  Chicago,  etc.,  R.  Co.,  29  Iowa 

Fowler  v,   Burdett,   20  Tex.   34;    St.  577. 

Louis,   etc.,   R.  Co.   v.  Stapp,  53   111.  Kentucky,  —  Reese  v.  Lawless,  i  A. 

App.  600.  K.  Marsh.  (Ky.)  58;  Sibley  v,  Eastin,  I 

In  Getchell  v.  Hill,  21  Minn.  464,  a  A.  K.  Marsh.  (Ky.)  551. 
verdict  in   an  action   for  malpractice  Maine. —  Milo  v.  Gardiner,  41    Me. 
was  set  aside  as  against  the  weight  of  549;  Hammond  v.  Phillips,  89  Me.  70. 
evidence  where  it  appeared   that  the  Mississippi.  —  McAlexander   v.  Pur- 
jury  disregarded  expert  testimony.  year,  48  Miss.  420. 

1.  Unwarranted     Inference.  —  If     the  Missouri.  —  Easley  v.  Elliott,  43  Mo. 

jurors  have  drawn  an  inference  from  289;    Rennick  v.  Walton,  7  Mo.  292; 

the  evidence  not  warranted  by  law  or  Fulkerson   v,    Bollinger,   9    Mo.    838; 

sound   reason,  a  new  trial  should  be  Dollman  v.  Munson,  90  Mo.  85. 

granted.     Banks    v.    Oden,    i   A.    K.  Nebraska.  —  Palmer     v.    People,    4 

Marsh.  (Ky.)  548.  Neb.  68;  Storz  v.  Riley,  41  Neb.  822. 

Error  as  to  Proximate  Caoee.  —  Where  New  York.  —  Phillips  r.   Wilpers,  2 

the  decision  of  a  jury  as  to  the  ques-  Lans.  (N.  Y.J  389;  Morss  v.  Sherrill,  63 

tion  of  the  proximate  cause  of  an  in-  Barb.  (N.  Y.)  21;  Cheney  v.  New  York 

jury  is  clearly  and  manifestly  wrong  it  Cent.,  etc.,  R.  Co.,  16  Hun  (N.  Y.)  415. 

will  be  set  aside.     Kitchen  v.  Carter,  Texas,  —  Texas,  etc.,  R.  Co.  v.  Bar- 

47  Neb.  776.  ron,  78  Tex.  421;  Branch  v.  Dever,  18 

8.  Alabama. — Taylor  v.  Corley,  113  Tex.  611. 

Ala.  580.  West  Virginia,  —  State  v.  Maier,  36 

Arkansas,  —  Lindsay  v.  Wayland,  17  W.  Va.  757. 

Ark.  385.  United  States.  —  Plummer  v.  Granite 

California.  —  People  v.  Simpson,  50  Mountain  Min.  Co.,  55  Fed.  Rep.  755; 

Cal.  304.  Nonce  v.   Richmond,  etc.,  R.  Co.,  33 

District   of    Columbia,  —  Murray    v.  Fed.   Rep.  429;    Pim  z/.  Wait,  32  Fed. 

Washington,  etc.,  R.  Co.,  2  MacArthur  Rep.  741. 

(D.  C.)  195.  8.  See  infra^  XXI.  Review  of  Order, 

Georgia.  —  Treadwell  v.  Phinizy,  41  See  also  McGee  v.  Fox,  107  N.  Car.  766. 

Ga.  63;    Newton  v.  Price,  41  Ga.  186;  Where  the  oral  testimony  is  of  equal 

Thompson  V.  State,  55  Ga.  47;  Georgia  weight,  the  fact  that  there  are  some 

R.,  etc.,  Co.  V.  Bohler,  98  Ga.  184.  admissions  in  the  defendant's  answer 

Illinois,  —  Morgan    v.    Ryerson,    20  which  are  against  him  does  not  create 

111.  343;    Cross  V.  Carey,  25  III.  562;  such  a  preponderance  in  favor  of  the 

Robinson  v.  Parish,  62  111.  130;  Clifford  plaintiff  as  to   require  a  new  trial,  the 

V.  Luhring,  69  111.  401;  Kightlinger  v,  issues  having  been   fully  presented  to 

Egan,  75  111.  141;  Miller  v.  Balthasser,  the  jury  and  fairly  argued.     Emery  v. 

78  111.  302;    Lennon  v.  Goodspeed,  89  Whitaker,  2  Cine.  Super.  Ct.  Rep.  36. 

111.  438;    Wallace  v.  Buckingham,  34  4.  Whenever  a    trial    judge    is  not 

111.  App.  38;    Scharf  v.  People,  34  111.  satisfied  with  the  evidence,  or  believes 

App.  400;    Florsheim  v.  Dullaghan,  58  the  verdict  is  contrary  to  the  evidence, 

111.  App.  593.  it  is  his   duty   to   grant   a   new   trial 
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weigh  the  evidence  although  it  is  conflicting,*  and  to  set  the  ver- 
dict aside  if  manifestly  against  the  weight  of  evidence.* 

Mere  Prepoaderanoe  of  lyidonoe  —  Court  in  Donbt.  —  The  verdict  will  not 
be  sec  aside  as  being  contrary  to  the  evidence  where  the  prepon- 
derance of  the  evidence  is  slight  *  or  where  the  court  is  in  doubt 

although   the   evidence   is  conflicting,  weak  the  testimony  on  one  side  and 

The  rule  as  to  conflicting  evidence  does  how   strong  on   the  other,   the  judge 

not  apply  to  trial  courts.     Curtiss  v.  would  be  restrained  from  interference, 

Starr.  85  Cal.  376;  Sherman  v.  Mitch-  notwithstanding  the  verdict  was  mani- 

ell,  46  Cal.  576;    Wilson  z/.  California  festly  against  the  weight  of  evidence. 

Cent.  R.  Co.  94  Cal.  166;    Bjorman  v.  If  such  a  rule  was  adopted,  litigants 

Ft.   Bragg  Redtvood  Co.«  92  Cal.  500;  would   be  sure  to  accommodate  them- 
Dewey   z/.   Chicago,   etc.,    R.    Co.,   31  .  selves  to  it  by  introducing  mere  formal 

Iowa  373.  (if  they  could  command  no  other)  evi- 

It  is  the  duty  of  the  trial  judge,  and  dence   to    oust    the  authority  of    the 

even  of  his  successor  who  did  not  hear  court.      3    Graham    and    Vi^aterman's 

the   evidence,  to   examine   conflicting  New  Trials  1207.     This  reasoning  ap- 

evidence  and  grant  a  new  trial  if  dis-  pears  to 'us  conclusive;  and  whilst  the 

satisfied   with    the    verdict.     Jones    v.  court  should  be  careful  not  to  trench 

Sanders,    103    Cal.    678;     Hughley    v.  upon  the  province  of  the  jury  in  decid- 

Wabasha,  6:}  Minn.  245.  ing  facts  when  the  evidence  is  nearly 

1.  Difference  in  Beview  of  Gonflieting  balanced,  it  is  equally  true  that  it  is  its 
Evidence  —  Bale  at  to  Trial  Gonxte. —  duty  to  set  aside  the  verdict  when 
"  The  [trial]  court  was  not  satisfied  with  plainly  against  the  weight  of  evidence, 
the  verdict,  but  refused  to  disturb  it  even  though  there  may  have  been 
because  there  was  some  conflict  in  the  some  conflict  in  the  testimony." 
evidence.  This  is  not  the  correct  rule.  Dickey  v.  Davis,  39  Cal.  569. 
In  this  court,  when  there  is  a  substan-  8.  Dickey  v.  Davis,  39  Cal.  565;  Peo- 
tial  conflict  in  the  evidence,  we  decline  pie  v.  Baker,  39  Cal.  686;  Hawkins  v. 
to  set  aside  a  verdict  or  finding  of  facts  Abbott,  40  Cal.  641;  Bates  v,  Howard, 
as  being  contrary  to  the  weight  of  evi-  105  Cal.  173;  Warner  v.  Thomas  Paris- 
dence,  solely  because  we  have  had  no  ian  Dyeing,  etc.,  Works,  105  Cal.  409; 
opportunity  to  observe  the  manner  of  Bush  v.  Kindred,  20  HI.  93;  Dalferes 
the  witnesses  and  to  decide  upon  their  v.  Maurin,  49  La.  Ann.  333;  Hammond 
credibility.  But  this  reason  does  not  z/.  Wadhams,  5  Mass.  353;  Ph  ill  potts  v. 
apply  to  the  district  judge,  and  though  Blasdel,  8  Kev.  61;  Suhrada  v.  Third 
it  is  the  peculiar  province  of  the  jury  Ave.  R.  Co.,  14  N.  Y.  App.  Div.  361 ; 
to  decide  upon  the  facts  submitted  to  Mulligan  v.  New  York  Cent.,  etc.,  R. 
them,  generally,  in  doubtful  cases,  the  Co.,  (Supreme  Ct.)  11  N.  Y.  Supp.  452. 
verdict  ought  not  to  be  set  aside  as  Contra.  —  A  verdict  on  conflicting 
contrary  to  the  weight  of  the  evidence;  evidence  should  be  conclusive, 
nevertheless,  if  the  judge  is  not  satis-  Amsby  v.  Dickhouse,  4  Cal.  102. 
fied  with  the  verdict,  and  is  convinced  If  the  finding  of  the  jury  plainly  ap- 
that  it  is  clearly  against  the  weight  of  pears  to  be  contrary  to  the  evidence, 
the  evidence,  it  is  his  duty  to  set  it  or  without  sufficient  evidence,  or 
aside,  even  though  there  may  have  plainly  against  the  decided  and  clear 
been  some  conflict  in  the  testimony,  preponderance  of  evidence,  it  ought  to 
He  has  had  the  same  opportunity  as  be  set  aside,  even  though  the  evidence 
the  jury  to  observe  the  manner  of  the  be  conflicting.  Yeager  v.  Bluefield,  40 
witnesses,  and  to  decide  upon  their  W.  Va.  484;  Johnson  v.  Burns,  39  W. 
credibility,  and  it  is  his  duty  to  see  Va.  659;  State  v,  Zeiglcr,  40  W.  Va. 
that  the  verdict  is  not  clearly  against  593;  Laidley  v.  Kanawha  County  Ct., 
the  weight  of  evidence.  He  must  ex-  (W.  Va.  1898)  30  S.  E.  Rep.  109. 
ercise  a  wholesome  and  discreet  super-  8.  Barth  z'.  Jones,  7  Colo.  464;  Mc- 
vision  over  the  jury,  in  this  respect.  Murray  v.  Basnett,  18  Fla.  609; 
*  The  fact  that  there  may  have  been  Thompson  v.  Anthony,  48  III.  468; 
evidence  submitted  to  the  jury  on  both  Cass  v,  Campbell,  63  111.  259;  Chase 
sides  of  the  points  at  issue  does  not  v,  Debolt,  7  111.  371;  Waldo  v.  Beck- 
exclude  the  exercise  of  this  beneficial  with,  i  N.  Mex.  97;  Cheney  v.  New 
supervision.     If  it  did,  no  matter  how  York  Cent.,  etc.,  R.  Co.,  16  Hun  (N. 
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as  to  the  weight  of  the  evidence.* 

8.  Verdict  Contrary  to  Law  —  a.  Definition  of  Term  "  Con- 
trary TO  Law.**  —  A  verdict  is  contrary  to  law  when  it  is 
founded  on  insufficient  evidence,*  or  is  contrary  to  the  instruc- 
tions,' or  is  not  in  the  form  required  by  law,*  or  is  arrived  at  by 
compromise,  lot,  or  other  irregular  method.* 

b.  Insufficiency  of  Evidence.  —  A  new  trial  will  be 
granted  where  the  evidence  of  one  party  is  not  sufficient 
to  support  the  verdict,*  where  there  is  no  evidence  to  support 

Y.)  415;    Redlein  v.   Long   Island   R.  that  the   verdict  is  against  law,    the 

Co.,  43  Hun  (N.  Y.)  639,  7  N.  Y.  St.  error  that  the  verdict  is  not  sustained 

Rep.  263;  Leszynsky  v.  Leszynsky,  53  by  sufficient  evidence  cannot  be  urged, 

Hun  (N.  Y.)  637,  6  N.  Y.  Supp.  857.  since  the  code  requires  such  error  to  be 

affirmed  wi  N.  Y.  652;  Bust  v.  Cornell  specifically  stated,  and  the  particulars 

Steam   Boat  Co.,    24   Fed.    Rep.    188;  in   which  the  evidence  is   insufficient 

Wakeman  v,  Hungerford,  16  Fed.  Rep.  must  be  specified.     Brumagim  v,  Brad- 

741;    Davey  v.  ^Ina  L.   Ins.'  Co.,  20  shaw,  39  Cal.  35. 
Fed.  Rep.  494.  8.  A  verdict  in  disobedience  to  the  in^ 

1.  Jones  V.  Singer  Mfg.  Co.,  38  W.  structions  of  the  court  upon  a  point  of 
Va.  147;  Swartout  c.  Willingham,  6  law  is  a  verdict"  against  law."  Emer- 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  179,  31  son  v.  Santa  Clara  County,  40  Cal.  543; 
Abb.  N.  Cas.  (N.  Y.)  66.  Declez  v.  Save,  71  Cal.  552.     See  also 

In  doubtful  cases,  where  there  is  no  Bunten   v.   Orient    Mut.    Ins.   Co.,  4 

appearance  of   mistake   or  partiality,  Bosw.  (N.  Y.)  254. 

and  the  jury  has  fairly  considered  con-  The  phrase  **  contrary  to  law  "  as 

flicting  evidence,  the  trial  court   may  used  in  the  codes  means  contrary  to 

properly  defer  to  the  conclusion  of  the  the  instructions.     Valerius  v.  Richard, 

jury  and  approve  the    verdict,   even  57  Minn.  443. 

though  he  would  have  reached  the  op-  A  Verdict  Contrary  to  Eyidenoe  and  In- 

posite   result.     Atchison,  etc.,   R.  Co.  stmotiona  will  be  set  aside.     Walker  v. 

V,  Matthews,  58  Kan.  447.  Smith,  i   Wash.  (U.  S.)  152;   State  ». 

2.  A  verdict  is  contrary  to  law  when  Sims,  Dudley  (Ga.)  213;  Dutton  v,  Wa- 
the  evidence  is  such  that,  conceding  it  bash,  etc.,  R.  Co.,  66  Iowa  352;  Griffith 
to  be  true,  it  will  not  justify  a  verdict  v,  Burlington,  etc.,  R.  Co.,  72  Iowa 645; 
as  a  matter  of  law.  Richardson  z/.  Van  Hartt  v,  Leavenworth,  11  Mo.  629; 
Voorhis,  (Supreme  Ct.)  20  N.  Y.  St.  Robbins  v.  Phillips,  68  Mo.  100; 
Rep.  667,  3  N.  Y.  Supp.  599.  Hearne  v,  Keath,  63  Mo.  84;  Moore  v. 

In  Swartout  v.  Willingham,  31  Abb.  Hutchinson,  69  Mo.  429;  Mann  v.  Wil- 
N.  Cas.  (N.  Y.  Supreme  Ct.)  66,  it  liamson,  70  Mo.  661 ;  Charleston  v.  Hol- 
was  held  that  the  phrase  '*  contrary  lenback,  3  Strobh.  L.  (S.  Car.)  355; 
to  law  *'  means  "  that  the  verdict  is  Yarborough  v.  Tate,  14  Tex.  483. 
one  which  the  law  does  not  authorize  4.  Ominion  of  Material  Finding.  — 
the  jury  to  render  upon  the  evidence  Where  a  verdict  in  replevin  is  in  favor 
presented  to  them.  The  phrase  refers  of  a  defendant  claiming  a  specific  lien, 
to  the  act  of  the  jury  in  drawing  from  but  does  not  contain  a  finding  as  to  the 
the  evidence  a  conclusion  which  is  not  amount  due  on  his  lien,  it  is  so  defect- 
justified  by  it,  and  for  that  reason  may  ive  as  to  be  contrary  to  law  within  the 
be  said  to  be  contrary  to  the  law.  It  meaning  of  the  code.  Search  v.  Miller, 
does  not  refer  to  any  act  of  the  court  in  9  Neb.  26;  Creighton  v.  Hay  thorn,  49 
giving  to  the  jury  directions  upon  Neb.  526. 
which  their  verdict  is  to  be  based,  for  6.  See  article  Verdict. 
although  such  verdict  may  be  contrary  6.  Failure  to  Prove  Sufficient  Faots  — 
to  the  law  in  the  sense  that  it  is  not  Arkansas.  —  Pope  v,  Latham,  i  Ark. 
authorized  by  the  law,  yet  it  is  not  an  66;  Hicks  v.  Maness,  19  Ark.  701; 
error  for  which  the  jury  are  responsi-  Bo  wen  v.  Cook,  14  Ark.  202;  McCar- 
ble,  but  it  is  an  error  for  which  the  roll  v,  Stafford,  24  Ark.  224;  Oliver  v, 
court  is  responsible,  but  to  be  pointed  State,  34  Ark.  632. 
out  by  an  exception."  California,  —  Cummins   v,  Scott,  ao 

Oalifomia,  —  Under    the  assignment  Cal.  83;  Easterling  v.  Power,  12  Cal.  88; 
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it,'  or  where  the  evidence  is  insufficient  to  establish  a  material 

Fresno  Land  Co.  v,  McCarthy,  59  Cal.  Doty  of  Trial  Judgo  to  Dotermlno  8iiili« 

309;  Newbill  V.  Whitfield,  63  Cal.  81.  oioney.  —  In  Pleasants  v.  Fant,  22  Wall. 

IMkoia. — Caulfield  v.  Bogle,  2  Da-  (U.  S.)  116,  Miller,  J.,  in  defining  the 

kota464;   Finney  v.  Northern  Pac.  R.  duties  of  a  trial  judge  in  protecting 

Co.,  3  Dakota  270.  parties    from    unjust    verdicts,    said: 

Georgia,  —  Hall  v.  Page,  4  Ga.  428;  "  In  the  discharge  of  this  duty  it  is 

Field    V.  Reid,  21  Ga.  314;    Hook  v.  the  province  of  the  court,  either  before 

Stovall,  21  Ga.  69;  Pool  v.  Huff,  20  Ga.  or  after  the  verdict,  to  decide  whether 

671;  Hampton  v.  Thomas,  11  Ga.  317;  the  plaintiff  has  given  evidence  suffi- 

Sibley   v.   Haslam,  75  Ga.  490;    East  cient  to  support  or  justify  a  verdict  in 

Tennessee,  etc.,  R.  Co.  v.  Herrman,  92  his  favor  —  not  whether,  on  all  the  evi. 

Ga.  384.  dence,  the  preponderating  weight  is  in 

lliinms.  —  White  v.  Clayes,  32    III.  his  favor  (that  is  the  business  of  the 

325;  Southworth  v,  Hoag,  42  111.  446.  jury),  but  conceding  to  all  the  evidence 

Indiana,  —  Indianapolis,  etc.,  R.  Co.  offered   the    greatest    probative    force 

V.  Stout,  53  Ind.  143;    Bevan  v.  Tom-  which,   according  to  the  law  of  evi- 

linson,  25  Ind.  253.  dence,  it  is  fairly  entitled  to,  is  it  suffi- 

lowa.  —  Miller  r.  Chicago,   etc.,  R.  cient  to  justify  a  verdict?    If  it  does 

Co.,  70  Iowa  302;  Wilson  v.  Hawkeye  not,  then  it  is  the  duty  of  the  court, 

Ins.  Co.,  70  Iowa  91.  after  a  verdict,  to  set  it  aside  and  grant 

Kansas. — Ermul  f/.  KuUok,  3  Kan.  a  new  trial."   /^^/^ic^^in  Southern  Pac. 

49q;  Atchison,  etc.,  R.  Co.  v.  Long,  46  R.  Co.  v,  Hamilton,  54  Fed.  Rep.  468. 

Kan.  260.                 ^              ^  **  While  it  is  the  exclusive  province 

Kentucky.  —  Pettis  v.  Smith,  2  A.  K.  of  the  jury  to  find  the  facts,  it  is  never- 

Marsh.  (Ky>)  195:  Danville,  etc.,  Turn-  theless    one    of    the    most    important 

pike    Road    Co.    v.   Stewart,   2   Mete,  requirements  of  the  trial  judge  to  see 

(Ky.)  122.  to  it  that  this  function  of  the  jury  is 

Massachusetts.  —  Brightman  v.  Eddy,  intelligently  and  justly  exercised.     In 

97  Mass.  478.  this  respect,  while  he  cannot  compe- 

Minnesota,  — Woodbury  v.  Larned,  5  tently  interfere  with  or  control  the  jury 

Minn.  339.  in    passing    upon     the    evidence,    he 

Mississippi.  —  Drake    v,    Surget,   36  nevertheless  exercises  a  very  salutary 

Miss.  458.  supervisory  power  over  their  verdict; 

Missouri. — Swan  v.   Hyde,   9    Mo.  in  the  exercise  of  that  power  he  should 

849;     Morris  v.  Barnes,  35   Mo.  412;  always  satisfy  himself  that  the  evi- 

State  V.  Schneider,  35  Mo.  533;  How-  dence  as  a  whole  is  sufficient  to  sustain 

ard  V.  Coshow,  33  Mo.  118.  the  verdict  found,  and  if  in  his  sound 

Montana. —  Michaud  v.  Freischeimer,  judgment  it  is  not,  he  should  unhesi- 

16  Mont.  472.  tatingly  say  so,   and  set  the  verdict 

Nevada,  —  Ophir  Silver  Min.  Co.  v.  aside."     People  v.   Knutte,   iii   Cal. 

Carpenter,  4  Nev.  534.  453.    See  also  People  v.  Lum  Yit,  83 

New  Mexico, — Waldo  v.  Beck  with,  Cal.  130. 

I  N.  Mex.  97.  1.  Vo  Evidenoo  to  Support  Yerdiot  — 

New  York. — Colt  v.  Sixth  Ave.  R.  Arkansas.  —  Pogue  v.  Joyner,  7  Ark. 

Co.,  33  N.  Y.  Super.  Ct.  189;  Smith  ».  462;    Russell    v.   Cady,   15   Ark.   540; 

Tiffan}',  36  Barb.  (N.  Y.)  23;   Schmidt  Brooks  v.  Clifton,  22  Ark.  54;  Missis- 

V.  Brown,  80  Hun  (N.  Y.)  183.  sippi,  etc.,  R.  Co.  v.  Cross,  20  Ark.  443; 

South    Carolina.  —  Levingsworth    v.  McCarroll    v.    Stafford,   24  Ark.    224; 

Fox,  2  Bay  (S.  Car.)  520;  Brassfield  v.  Snith  v.  Van  Gilder,  27  Ark.  592;  Gatlin 

Brown,  4  Rich.  L.  (S.  Car.)  298;  Means  ».  Wilcox,  26  Ark.  309. 

z'.  Means,  6  Rich.  L.  (S.  Car.)  i;    Mc-  California.  —  Cummins  v.   Scott,   20 

Nair  v.    South    Carolina    R.   Co.,   10  Cal.  83;  Fresno  Land  Co.  v.  McCarthy, 

Rich.  L.  (S.  Car.)  284.  59  Cal.  309. 

Wisconsin.  —  Seymour  v.  Seymour,  Colorado,  —  Fidelity    Invest.   Co.   v. 

64  Wis.  16;  Hickey  z'.  Chicago,  etc.,  R.  Carico,     i     Colo.     App.     292;      Kent 

Co.,  64  Wis.  649.  V.  Abeel,  12  Colo.  547;  Chicago  Invest. 

United  States. — Cruikshank  v,  Co.   v.    Harrison,    i    Colo.   App.   466; 

Fourth  Nat.   Bank,  26  Fed.  Rep.  584;  Wachsmuth  v.  Heil,  i  Colo.  App.  196; 

Dow  V.  Wells,  II  Fed.  Rep.  132;  Pleas-  Blanchard  v.  John  Mouat  Lumber  Co., 

ants  V.  Fant,  22  Wall.  (U.  S.)  120.  5  Colo.  App.  64. 
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fact.*  In  such  cases  the  evidence  is  reviewed  in  the  same  man- 
ner by  both  trial  and  appellate  courts,  as  it  is  clear  that  the  jury 
has  disregarded  the  evidence  or  instructions. 

Florida.  —  Bucki  v,  Seitz,  39  Fla.  55.  Iowa.  —  Ressler  v.  Baxley,  81  Iowa 

Illinois,  —  Jansen  v.  Varnum,  89  111.  750. 

100;  Chicago,  etc.,  R.  Co.  v.  Lee,  87  Kansas. — Johnson  tf.  Bums,  39  Kan. 

111.  454;  Chicago,  etc.,  R.  Co.  z/.  Rice,  81;  Backus  v.  Clark,  i  Kan.  303;  Hale 

71  111.  567;  Reynolds?'.  Lambert,  69  111.  v.  Hitchcock,  3  Kan.  App.  23. 

495;  Stenger  v.  Swartwout,  62  111.  257;  Kentucky.  —  McGrath  v.  Hemdon,  4 

Withers  v.  Kinser,  53  111.  App.  87;  Chi-  T.  B.  Mon.  (Ky.)  480. 

cago,  etc.,  R.  Co.  v.  Fox,  41  III.  106;  Maine.  —  Warren  v.  Gilman,  15  Me. 

Southworth  «/.  Hoag,  42  111.  446;  Ches-  70;  Dyer  v.  Haley,  29  Me.  277;  Eaton 

ter  V.  Porter,  47  III.  66;  Chicago,  etc.,  v.  Jacobs,  49  Me.  559. 

R.  Co.  V.  Gregory,  58  111.  272;  Knott  v.  Minnesota.  — Osborne  v.  Huntington, 

Skinner,  63  HI.  239;  Dobbins  v.  Han-  37  Minn.  275. 

chett,  20  111.  App.  396;  Corey  f .  Mc-  Mississippi,  —  Parr    v.    Gibbons,    27 

Daniel,  42  111.  512;  Advance  Elevator,  M:ss.  375. 

etc.,   Co.   V.    Eddy,    16  111.  App.   263;  Missouri.  —  Stocke  v.  Albert,  8  Mo. 

Stahl  V.  Ansley.  7  111.  32;  McCormick  App.  578;    Kendrick  v.  Chicago,  etc., 

Harvesting  Mach.  Co.  v.   Dirreen,  38  R.  Co.,  81  Mo.  521. 

111.  App.  203;  Moore  f.  Shoaflf,  51  111.  Nebraska.  —  Hiattv.  Kinkaid,  28  Neb. 

App.  76.  721;    Hardin  v.  Sheney,  43  Neb.  806, 

Indiana.  —  Stringer  z\  Northwestern  affirming  40  Neb.  623. 

Mut.  L.  Ins.  Co.,  82  Ind.  100;  Hunter  New  Mexico.  —  Waldo  v.  Beck  with,  i 

V.  Cronkhite,  9  Ind.  App.  470.  N.  Mex.  97. 

Iowa. — Carlin  v.  Chicago,  etc.,   R.  North  Carolina.  —  Pollock  v.  Kitrell, 

Co.,  37  Iowa  316.  Term  (N.  Car.)  153. 

Kansas.  —  Johnson  v.  Bums,  29  Kan.  South  Carolina.  —  Ryan  v.  Copes,  il 

81;  State  V.  Spidle,  44  Kan.  439.  Rich.  L.  (S.  Car.)  217;  Hall  v.  Wright, 

Missouri.  —  State  v.  Burnside,  37  Mo.  9  Rich.  L.  (S.  Car.)  392. 

348.  Wisconsin.  —  Wells  v.  American  Ex- 

Nebraska.  —  Hardin    v.   Sheney,   40  press  Co.,  44  Wis.  342;  Sherwood  Forest 

Neb.  623;  Hawland  v.  Sharp,  48  Neb.  v.  Benedict,  48  Wis.  541. 

131.  United  States.  —  Vallance  v.  Boston, 

Virginia.  —  Blosser  v.  Harshbarger,  etc.,  R.  Co.,  55  Fed.  Rep.  364. 

21  Gratt.  (Va.)  214.  In  a  replevin  suit  a  general  verdict 

fVest  Virginia.  —  Beall  v.  Pittsburgh,  for  the  defendant  will  be  set  aside  and 

etc.,  R.  Co..  38  W.  Va.  525.  a   new   trial   granted  if  some   of    the 

Wisconsin.  —  Whalon  v.  Blackburn,  articles  sued  for  were  clearly  proved  to 

14  Wis.  434.  belong     to    the     plaintiff.       Moak    v. 

1.  Evidence  IninflLoient  to  Establish  a  Bourne,  13  Wis.  514. 

Material  Fact  —  Arkansas. — Johnson  v.  A  new   trial  on  the  ground  of  in- 

McDaniels,  15  Ark.  109;  Field  z/.  Ringo,  sufficiency  of  the  evidence  is  properly 

7  Ark.  435;  Miller  v.  Ratliff,   14  Ark.  denied  where  there  is  some  evidence 

419;  Watkins  v.  Rogers,  21  Ark.  298:  tending  to  support  the  verdict  on  every 

Pope  7J.  Latham,  i  Ark.  66.  material  issue.      Pittsburgh,  etc.,    R. 

California.  —  Wetzlar  v.  North- West  Co.  v.  Harper,  11  Ind.  App.  481. 

IceCo.,9Cal.  176;  Gyle  v.  Shoenbar,  Ho  Eyidenoe  to  Support  Finding.  —  If 

23  Cal.  538.  there   be   no    evidence    to    support    a 

Georgia.  —  Holland  v.  Chambers,  22  special  finding  on  material  points,  both 

Ga.  193.  the  general  and  the  special  verdict  will 

Illinois.  —  Peoria    Bridge  Assoc,   v.  be  set  aside.     McCarty  v.  James,  62 

Loomis,  20  111.  235;    Lassen  v.  Mitch-  Iowa  257. 

ell,  41  111.  101;  St.  Louis  Bridge  Co.  v.  A  new  trial  maybe  awarded  on  the 

Fellows,  39  III.  App.  456;  Starne  Coal  ground  that  a  special  finding  is  not  sus- 

Co.  V.  Ryan,  48  111.  App.  216.  tained  by  the  evidence;  such  a  finding 

Indiana.  —  Spicely  v.  True,   14  Ind.  is  no  more  a  finality  than  is  a  general 

437;  Pittsburgh,  etc.,  R.  Co.  V.  Morton,  verdict.     Egmann    v.    East  St.   Louis 

61    Ind.     539;     Standard    Oil    Co.    v.  Connecting  R.  Co.,  65  111.  App.  345. 

Bowker,  141  Ind.  12;  Simons z/.  Beaver,  When  a  special  finding  is  not  sup- 

16  Ind.  App.  492.  ported  by  the  evidence,  and  the  fact  so 
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c.  Where  a  Nonsuit  Could  Have  Been    Granted. — 

Where  the  evidence  was  such  that  a  verdict  might  have  been 
directed  or  a  nonsuit  granted,  a  new  trial  should  be  granted.* 
But  a  new  trial  may  be  granted  in  cases  where  a  nonsuit  would 
have  been  improper.* 

d.  Motion  for  Nonsuit  —  When  a  Condition  Prece- 
dent. —  It  would  seem  tliat  a  motion  for  a  nonsuit  or  a  motion 
to  direct  a  verdict  for  the  defendant  need  not  be  a  condition 
precedent  to  the  right  to  a  new  trial,  as  the  statute  provides  the 
remedy,  where  the  verdict  is  contrary  to  the  evidence.*  But  it 
is  held  that  such  motions  are  necessary  to  the  right  to  a  new  trial 

found  is  material   though   not   neces-  z/.  McEnerna,  19  Hun(N.  Y.)  i6;  Slater 

sarily  of  a  determinative  character,  a  v,    Drescher,    72    Hun    (N.    V.)    425; 

new  trial  must  be  granted.     Peck  v,  Brigden  v.  Osmun,  11  Misc.  Rep.  (N. 

Hutchinson,   88   Iowa  320;    Heath  v.  Y.  Supreme  Ct.)  232;  Haist  v.  Bell,  24 

Whitebreast  Coal,  etc.,   Co.,  65   Iowa  N.  Y.  App.  Div.  252. 
737;   Jeffrey  v,   Keokuk,  etc.,  R.   Co.,        Distinction  Betwoan  Verdicts  Kot  Sap- 

51  Iowa 439;  Baldwin  v.  St.  Louis,  etc.,  ported  by  SoflLdent  Evidence  uid  Verdicts 

R.  Co.,  63  Iowa  210.  Against   the  Weight  of  Evidence.  —  In 

1.  Schmidt  v.  Brown,  80  Hun  (N.  Y.)  Slater  t/.  Drescher,  72  Hun  (N.  Y.)  425, 

183;  Hinman  v.  Hartford  F.  Ins.  Co.,  the  following  distinction  is  made:  **  It 

36  Wis.  159.  is  quite  possible  that  such  is  the  rule 

8.  Suhrada  v.  Third  Ave.  R.  Co.,  14  where  the  new  trial  is  asked  for  upon 

N.  Y.  App.  Div.  361;  Denver  Tramway  the  ground  that  there  was  no  evidence 

Co.  V.  Owens,  20  Colo.  107.    See  the  to  support  the  verdict.     In  such  a  case 

distinction  stated  in  Mt.  Adams,  etc.,  the  ruling  is  upon  a  question  of  law. 

Inclined  R.  Co.  v.  Lowery,  74  Fed.  Rep.  and  may  be  followed  by  an  exception. 

476;  Wright  V,  Southern  Express  Co.,  Peake  v.    Bell,   7   Hun  (N.   Y.)    454; 

80  Fed.  Rep.  85.  Mortimer  v.  Doelgcr,  (Super.  Ct.)  11  N. 

Although  there  was  some  evidence  in  Y.  Supp.  583;  Keeler  v.  Barrett's,  etc., 

favor  of  the  plaintiff,  it  is  not  an  abuse  Dyeing  Establishment,  54  N.  Y.  Super, 

of  discretion  to  grant  a  new  trial,  as  the  Ct.  369.     But  this  is  not  the  rule  where 

court  is  not  limited  to  cases  where  a  the  new  trial  is  asked  for  upon   the 

nonsuit  or  verdict    for  the  defendant  ground  that  the  verdict  is  against  the 

would    have   been   proper.      Jones   v,  weight  of  evidence.     Such  a  motion  is 

Chicago,    etc.,    R.    Co.,   49  Wis.    352;  authorized  by  the  code,  and  a  verdict 

Mulligan  v.   New  York  Cent.,  etc.,  R.  cannot  be  directed  by  the  court  upon 

Co.,  (Supreme  Ct.)  ii  N.  Y.  Supp.  452.  the  ground  that  the  evidence  of  one 

AftBT  SefDsing  to  Direct  Verdict.  —  The  party  predominates  over  that  of  the 

failure  to  direct  a  verdict  for  the  de-  other.     Allgro  v.  Duncan,  24  How.  Pr. 

fendant  is  never  a  bar  to  setting  aside  (N.  Y.  Supreme  Ct.)  210,  affirmed  sub 

the   verdict  as   against   the   evidence,  nom,  Algeo  v.  Duncan,  39  N.  Y.  313; 

Clark  V.  Jenkins,  162  Mass.  397.  McDonald  v.  Walter,    40  N.    Y.    551; 

8.  Kelly  v.   Frazier,  27   Hun  (N.  Y.)  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y. 

314,  criticising  Peake  v.   Bell,   7   Hun  628.     In  Shearman  v.    Henderson,    12 

(N.  Y.)454.  Hun  (N.  Y.)  170,  Talcott,  J.,  criticised 

Motion  for  Verdict  or  Konsoit.  —  Where  Peake  v.  Bell,  7  Hun  (N.  Y.)  454,  and 

the  evidence  is  insufficient  to  support  refused  to  follow  it.     The  criticism  is 

the  allegations  of  the  petition,  a  de-  just,  provided  the  motion  in  that  case 

fendant  may  move  for  a  nonsuit  or  for  was  made  upon  the  ground  that  the 

a  direction  of  a  verdict.     But  such  ap-  verdict  was  against  the  weight  of  evi- 

plications  are  not  conditions  precedent  dence,  or  on  account  of  insufficient  evi- 

to  the  right  to  move  for  a  new  trial  on  dence,   which  means  the  same  thing, 

the  ground  that  the  verdict  is  contrary  But  as  we  understand  that  decision  is 

to  the  evidence.     Picard  v,  Lang,  3  N.  placed  upon  the  ground  that  there  was 

Y.  App.  Div.  51;  Mitchell  v.  Rouse,  19  noevidence  to  sustain  the  verdict.    The 

N.   Y.   App.   Div.    561;    Shearman    v.  trial  court,  in  determining  whether  a 

Henderson,  12  Hun  (N.  Y.)  170;  Lucas  verdict  should  be  set  aside  as  against 
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not  only  where  the  evidence  is  insufficient,  but  also  where  the 
verdict  is  against  the  weight  of  evidence.* 
e.  Verdict  Contrary  to  Instructions.  —  Since  the  jury  is 

bound  to  follow  the  law  as  laid  down  by  the  court,'  a  verdict  will 
be  set  aside  if  it  is  clearly  contrary  to  the  instructions,*  regdrdless 

of  whether  the  error  of  the  jury  is  due  to  mistake  or  wilful  dis- 

tlie  weight  of  evidence,  must  be  con-  trial  safe  and  tolerable  there  must  exist 

trollfed   largely  by  the  circuttistarices  a  power  somewhere  to  re-examine  ver- 

sur^oUflding  each  case^     There  is  no  diets  with  some  freedom,  and  wheti  it 

Well-defined  rule  by  which    the  judge  is    ttoanifest     that    juries    have    been 

must  be  governed.     The  motion  is  ad-  warped  from   the  direct  line  of  their 

dressed  to  his  souHd  discretion,  &nd  he  duty  by  thistake,  prejudice,  or  even  by 

should   inquire  as  to    whether  or  not  an  honest  desire  to  reach  the  supposed 

substantial  jhstice  has  been  done."  equity,  contrary  to  the  law  of  the  case« 

li  Vefiliot  AgMinsttheEvldeiioo.  —  The  it  will  be  the  duty  of  the  court  to  set 

failure  of  a  defendant  to  move  for  ik  the  Verdict  aside.    When,  therefore,  the 

nonl9uU,  or  to  ask  the  court  to  direct  d  evidence  is  clear,  plain,  atid  strong,  and 

verdict  for  the  defendant,  is  an  adthis-  the  law  has  been  clearly  arid  explicitly 

siofl  thut  there  is  sufficieht  evidence  to  stated  to    the  jury,  and    they  decide 

go   to  a  jury,   and   the  defendant   is  against  the  law,  it  imposes  upon  the 

thereby  precluded  ffom  moving  to  set  court  the  duty  of  interfering,  because 

aside  the  verditt  as  against  the  evi-  it  tnuSt  be  apparent  that  the  jury  hilve 

dente.     Pcake  r.  Bell,  7  Hun  (N.  Y.)  eitherunintehtidnally  erred,  by  ihistak- 

4^4,  fallowed  in  Clement  v.  Congress  ing  the  terms  of  their  instructions,  of 

Spring  Coi,  ^i  Hiin  (N.  Y.)  636,  35  N<  misapprehended  the  i^eiglit  of  the  tV\- 

Y.  Supp.  1004;  Steinau  v,  Scheuer,  15  dence,  or  that  they  have  mistaken  theit' 

N.  Y.  App.  Div.  5.     To  the  same  effect,  duty    or    abused    iheir    trust."      See 

see  Halsted  v.   Manhattan  R.   Co.,  3  article  iNsrkucTtONS,  vol.  11,  p.  6o« 

Misc.  Rep.  (N.  Y.  Super.  Ct.)  498.  8.  California,  —  Etnersoti    vt,    Santa 

81  JtutCanliotDlBregarAIfi8tnieti«iM. —  Clata  County,  40  Cal.  543;  Mlnttim  v. 

The  reasdn  why  juries  cahnot  disregard  Burr,  20  Cal.  48. 

the  law  as  stated  in  the  instructions  is  Georgia.  —  Pace  f/«  Mealing,   21   Ga. 

clearly  stated  by  ShaW,  C.  J.,  in  Cun-^  464. 

ningham  v.  Magoun,  18  Pick.  (Mass.)  Illinois,  —  Gordon  v.  Crooks,   it  111. 

13,  as  follows:  "  But  by  the  prevailing  142. 

use,  in    modern   practice,   of  general  l0wai  —  Farley  v.  Budd,  14  Iowa  2891 

declarations  and   general    issues,   the  Sullivan  z/.  Otis,  39  Iowa  328;  Morss  t^. 

jury  is   in   most  cases  left  to   find  a  Johnson,  38  Iowa  430 j  Limburg  v.  Ger^ 

general  verdict,  which  necessarily  em-  man  F.  Ins.  Co.,  90  Iowa  709;  Browne 

braces  the   whole   hiatter  of  law  and  v.   Hickie,  68  Iowa  330;  Evans  v,  St. 

fact.      The    mode    of    trial    therefore  Paul  Harvester  Works,  63  lowd  ^64; 

necessarily  is,   wheh   the   evidence  is  Morlan  v,  Russell,  71  Iowa  214;   State 

out,    for  the   court  to  direct  the  juty  v,  Moorej  81   Iowa  578;  Davis  «;<  Chi- 

hypotheiically,   adaptihg  the   instruc-  cago,  etc.,  R.  Co.,  83  Iowa  744. 

tions  in  point  of  law  to  the  state  of  evi-  Massachusetts,  —  Dillingham  v,  SnoW| 

dence,  putting  it  to  the  jury  to  return  a  5  Mass.  547. 

verdict  for  the  plaintiff  or  defendant  as  Mississippi.  —  Garvlfi    v.    Lowry,    7 

they  shall  find  certain  facts  proved  to  Smed.  &  M.  (Miss.)  24. 

their  satisfacti6n  or  other\frise  by  the  Missouri. — Todd  t/.  Boone  Coulity,  8 

evidence.     The  consequence  obviously  Mo.  431 ;  Fulkerson  v.  Bollinger,  9  MOi 

is  that  the  jury,  in  finding  a  general  838;  Rose  v.  St.  Charles,  49  Mo.  509. 

verdict,  do   in   form  return  a  verdict  Nebraska.  —  Omdha,  etCt,  R.  Cd.   Vt 

embracirig  the  fnatter  of  law  as  well  Hall,  33  Neb.  229;  Aultmiin  v.  Reatiis, 

as  fact;   and  therefore,   as  they  may  9  Neb.  489; 

mistake  the  instructions  of  the  court,  tVew    York.  —  Sweetman  «/.   Prihce, 

or  may  tdke   the  law   into  their  owtl  62  Barb.  (N.  Y.)  256;  Morail  v.  Bogert^ 

handst  ilnaginihg  it  to  be  severe  or  ih-  16  Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

ec|iiitable,   they  may  return  a  Verdict  303;  PoiVers  t/.  Gouraud,  I9&fisc.  Rep. 

manifestly  against  the  law  and  truth  of  (N.  Y.  Supreme  Ct.)  268;  BigeloW  t^i 

the  case*     To  render  such  a  mode   of  Garwitz,  61   Hun  (N.  Y.)  624,  15  N.  Y. 

7S0  Volume  XIV; 


Orouadt  for  Hew  TrW.             NE  W  TRIAL,          Verdi«t  Gwlntfy  td  LaiT/ 

regard  of  the  law.*     But  on  a  motion  for  a  new  trial,  if  the  trial 

court  finds  the  verdict  correct  on  the  merits  it  may  approve  it 
and  refuse  a  new  trial  although  the  jury  has  disregardcJi  some 
instruction  which  on  reconsiderattoft  is  found  to  be  erroneous.* 
There  are,  however,  numerous  decisions  to  the  contrary.' 

Supp.  940;  H.  B.  Smith  Co.  v.  Chapin,  upon  a  motion  for  judgment  upon  a 

(City  Ci.)  13  N.  Y.  Supp.  799;  Clark  v.  special  finding  or  upon  the  pleaciings, 

Richards.  3  E.  D.  Smith  (N.  Y.)  89.  disregard  instructions  which  have  been 

Pennsylvania. — Mitche) ;'.  De  Roche,  binding  upon  the  jury,   and  whieh  it 

I   Yeates  (Pa.)   12;    Howard    Express  considers  erroneous.    Baird  v.  ChicagOy 

Co.  V.  Wile,  64  Pa.  St.  201.  etc.,  R.  Co.,  61   Iowa  359;  Haldane  v. 

South  Carolina.  —  Dent  v.  Bryce,  16  Arcadia,  70  Iowa  462. 

S.   Car.  14;    Thompson   v.  Lee,  I9  S.  Although  the  instructions  of  the  court 

Car.  489.  are  binding  upon  the  jury,  yet  where 

Wisconsin,  —  Hayward  v.  Ormsbee.  the  court,  by    clerical  error,  used  the 

7  Wis.  iif.  word    "defendants"    where    '*  plain- 

England.  —  Levi  v,    Milne,   4   Bing.  tiff "   was  meant,   and   the   error  and 

195.    13  E.    C.    L.    396;    Gainsford   v.  intent  were  manifest,  and  the  jury  fot* 

Blachford,   6    Price    36;     Freeman    v.  lowed  the  intent  and  not  the  language. 

Price,  r  Y.  &  J.  402.  it  was  held  that  the  verdict  should  not 

1.  See  reasoning  in  Cunninghams',  be  set  aside  on  the  ground  that  the  ver- 
Matfoun,  18  Pick.  (Mass.)  13,  supra,  diet   was  contrary  to  the  instruction. 

Misanderttanding     Initmotioiu.  —  A  Eldredge  v.  Bell,  64  Iowa  125. 

verdict  ought  not  to  be  set  aside  be-  If  the  instructions  which  are  disre- 

cause  remarks,  apparently  by  a  juror,  garded  by  the  jury  are  not  pertinent  to 

found  attached  to  one  of  the  written  in-  the  issues  presented  by  the  pleadings, 

structions,  suggest  that   such  instruc-  an  order  of  the  trial  court  overruling  a 

tion  was   not   understood.     Cooper  v,  motion  for  a  new  trial  on  the  ground 

Mills  County,  69  Iowa  350.  that  the  verdict  is  opposed  to  the  evi- 

If  it  appears  that  the  jury  acted  under  dence  and  the  instructions  will  not  be 

a  misapprehension  of  the  law,  the  ver-  reversed.     Scott  z^.  Morse,  54  Iowa  732. 

diet  may  be  set  aside,  in  the  discretion  But  see  Bowman  v.  Brown,    52   Iowa 

of  the  court,  although  against  neither  437. 

the   law   nor  the   evidence.     Todd   v.  8.  A  verdict  in  violation  of  instruc- 

Boone   County,    8   Mo.   431;    State   v,  tions  must  be  set  aside  even  if  the  in- 

Ross,  26  N.  J.   L.  224.     See  also  Hig-  structions  were  clearly  erroneous, 

gins  V.  Lee.  16  111.  495.  California,  —  Emerson  «/.  Santa  Clara 

2.  A  Verdict  Gorreot  but  Gontraoy  to  In-  County,  40  Cal.  543;  Aguirre  v,  Alex- 
stmotioiii  may  be  approved  by  the  trial  ander,  58  Cal.  30;  Lovelandt/.  Gardner, 
court.  79  Cal.  321 ;  Lind  v.  Closs,  88  Cal.  11. 

Georgia.  —  Brock  v.  Garrett,   16  Ga.  loiva.  —  Savery  v,   Busick,    11   Iowa 

487;  Peck  V.  Land,  2  Ga.  i;  Wellborn  487;  Taylor  z/.  Cook,  14  Iowa  501 ;  Cobb 

V.  Weaver,  17  Ga.  267;    Keller  v.  Dil-  v.  Illinois  Cent.  R.  Co.,  38  Iowa  601; 

Ion,  26  Ga.  701.  Baird  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 

Illinois,  —  Ham  mill  F.  Escape  Co.  v.  121;    Sullivan   v.   Otis,    39   Iowa   328; 

Davis,  64    111.   App.   555;    Koerper  t;.  Crane  z/.  Chicago,  etc.,  R.  Co.,  74  Iowa 

Jung,  33  111.  App.  144;  Taylor  v.  Dan-  33a;  Caffery  v.  Groome,  10  Iowa  548; 

ville,  etc.,   River  R.   Co.,  10  111.  App.  Jewett  v.  Smart,  11  Iowa  505;  Farley  v. 

311.  Budd,  14  Iowa  289;  Porter  v.  Thomson, 

Kentucky,  —  Armstrongs.  Keith,  3  J.  22  Iowa  391;  Beal  v.  Stone,  22lowa447: 

J.  Marsh.  (Ky.)  153.  Morss  v.  Johnson,  38  Iowa  430;  Howell 

Mississippi. — Van  Vacter  v.  Brewster,  v.   Snyder,   39  Iowa  610;    Petersen   v, 

I  Smed.  &  M.  (Miss.)  400.  Ochs.     40     Iowa     530;      Musser      v, 

Missouri,  —  Homuth  v.  Metropolitan  Maynard,  59  Iowa  1 1 ;  Griffith  v.  Parton, 

St.  R.  Co.,  129  Mo.  629.  59  Iowa  31;    Graham  v.  McGeoch,  61 

Oonrt  May  Disregard  HarmleM  Error. —  Iowa  51;    Browne  v.   Hickie,  68  Iowa 

While  an  instruction  given  is  binding  on  330;  Way  v.  Chicago,  etc.,  R.   Co.,  73 

the  jury  without  regard  to  its  correct-  Iowa  463. 

ness,  yet  it  is  not  binding  upon  the  Montana.  —  Murray    v.    Heinze,    17 

court,  and  the   court   may,    in   ruling  Mont.  353. 
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/.  Objections  to  Form  of  Verdict.  —  See  article  Verdict. 

g.  Verdict  Irregularly  Found  —  Compromise  and  Quo- 
tient Verdicts.  —  See  article  Verdict. 

9.  Decision  Not  Sustained  by  the  Evidence  or  Contrary  to  the 
Evidence  —  Trial  to  Court  Without  a  Jury.  —  Not  only  the  verdict,  but 
the  findings  or  decision*  of  the  court  in  a  cause  tried  without  a 
jury,  may  be  set  aside  when  contrary  to  the  weight  of  evidence 
or  when  not  sustained  by  sufficient  evidence.*  The  sufficiencj' 
of  the  evidence  when  challenged  on  this  ground  is  not  governed 
by  the  rules  relating  to  a  verdict,  since  the  court  and  not  the 
jury  must  determine  the  weight  and  credibility  of  the  evidence. 
Where  a  trial  judge  sets  aside  his  findings  as  being  contrary  to 
the  weight  of  conflicting  evidence  or  contrary  to  just  inferences 
from  uncontradicted  probative  facts,  it  seems  that  an  appellate 
court  will  not  and  cannot  interfere,  as  a  reviewing  court  cannot 
weigh  the  evidence.* 

New    York.  —  Rogers  v.   Murray,  3  the  cause  is  tried  to  the  court.     Rodefer 

Bosw.  (N.  Y.)  357.  V.    Fletcher,   89  Ind.    563;    Christy  v. 

Pennsylvania,  —  Paul  z/.  Casselberry,  Smith,  80  Ind.   573;  Wilson  z/.  Vance, 

12  Phila.  (Pa.)  313,  35  Leg.  Int.  (Pa.)  55    Ind.    394;    Weston   v,  Johnson,  48 

162.  Ind.  i;  Weaver  z/.  Apple,  147  Ind.  304. 

South  Carolina,  —  Brown  v.  Wilson,  See  also  articles  Decisions,  vol.  5,  p. 

45  S.  Car.  519;  Dent  v,  Bryce,   16  S.  936;  Findings  of  Court,  vol.  8,  p.  931. 

Car.   i;  Thompson  v,   Lee,  19  S.  Car.  2.  DismiBsal  of  Action.  —  An  order  dis- 

489.  missing  an  action  for  insufficiency  of 

As  to  whether  a  judgment  should  be  the  evidence  may  be  a  ground  for  a 

reversed  for  a  violation  of  erroneous  new   trial,  as  a  decision  not  justified 

instruction,  see  article  Instructions,  *  by  the  evidence  and  contrary  to  law. 

vol.  II,  p.  60.  McCormick  v.  Miller,   19   Minn.   443; 

Violating  Instmotion  as  to  Negotiable  Thompson  v.  Myrick,  24  Minn.  4;  Vol- 

Instruments.  —  Although  a  verdict  con-  mer    v.    Stagcrman,    25     Minn.    234; 

trary  to  instructions  may  be  approved  Weaver  v.  Columbus,  etc.,  R.  Co.,  55 

where  the  justice  of  the  case  has  been  Ohio  St.  491. 

attained,  yet  such  rule  cannot  be  ap-  Where  Some  Material  Findings  Are  Kot 

plied  to  the  law  of  commercial  paper,  Sapported  by  any  evidence  a  new  trial 

as  in  such  case  the  court  knows  of  no  should  be  granted.     Smith  v.  Athern, 

distinction  between  the  justice  of  the  34  Cal.   506;    Felton  v.  Le  Breton,  92 

rase  and  the  law  of  the  case.     Marr  v,  Cal.  457. 

Johnson,  9  Yerg.  (Tenn.)  i,  citing  Greg-  Be^zamination  of  Evidence.  —  If  upon 

ory  V.  Allen,  Mart.  &  Y.  (Tenn.)  77.  re-examination  of  the  evidence  the  trial 

Verdict  Consistent  with  Instructions. —  court  is  convinced  that  a  certain  mate- 

A  verdict  consistent  with  the  evidence  rial  fact  has  not  been  proved,  a  new 

and  instructions  is  not  contrary  to  law  trial  should  be  granted.     Hawkins  v. 

merely  because  it  is  inconsistent  with  Reichert,  28  Cal.  534. 

the  theory  of  the  unsuccessful  party  in  Motion  to  Correct  Findings  Improper.  — 

regard  to  a  question  of  fact.     Northern  Where  the  court  has  found  and  stated 

R.  Co.  V.  Jordan,  87  Cal.  23.  facts    contrary    to    the   evidence,   the 

Discretion  of  Trial  Conrt.  —  On  appeal  proper  remedy  is  by  motion  for  a  new 

the  order  granting  a  new  trial  on  ac-  trial,  and  not  by  a  motion  to  correct 

count  of  error  in  disregarding  instruc-  the  findings.     North  British  Mercantile 

tions  win  not  be  disturbed  unless  there  Ins.  Co.  v.  Koontz,  17  Ind.  App.  625; 

has  been  an  abuse  of  discretion.     How-  Radabaugh  v.  Silvers,  135  Ind.  605. 

ell    V.    Pugh,   25    Kan.   96;    Allen    v,  8.  Cauhape     v.     Security     Savings 

Wheeler,  54  Iowa  628.    But  see  Nicholls  Bank,    118   Cal.   82. 

V.  Chicago,  etc.,  R.  Co.,  69  Iowa  154.  Where  a  judge  grants  a  new  trial  in 

1.  The  word**  decision  "as  employed  a  case  tried  by  him  without  a  jury,  on 

In  the  statutes  means  "  finding  "  where  the  ground   that  the  evidence   is  not 
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10.  Decision  Contrary  to  Law.  —  The  findings  are  contrary  to 
law  when  material  facts  justified  by  the  evidence  are  not  found,* 
or  when  the  findings  are  not  responsive  to  the  issues,*  or  are  con- 
tradictory.' If  the  findings  are  correct  and  the  court  has  erred 
in  the  conclusions  of  law  therefrom,  the  remedy  is  not  by  motion 
for  a  new  trial  on  the  ground  that  the  findings  are  contrary  to 
law,"*  but   by  exception   and  appeal  or  motion   to   correct   the 

sufficient  to  sustain  one  of  his  findings,  N.   Cas.  (N.  Y.  Super.  Ct.)  411,  21  Civ. 

on  appeal  from    the  order  granting  a  Pro.  Rep.  (N.  Y.)  309,  60  N.  Y.  Super, 

new  trial  the  findings  will   not  be  sus-  Ct.  31;  Crim.  v.  Starkweather,  59  Hun 

tained  merely  because  there  is  evidence  (N.  Y.)62o,  12  N.  Y.  Supp.  791;  Thomp- 

to  support  them,  as  such  rule  does  not  son  v.  Vroman,  66  Hun  (N.  Y.)  245; 

apply  where  a  trial  judge  has  weighed  Kerr  v.  Joslin,  66   Hun  (N.  Y.)   629, 

the  evidence.     McCauley  v,  Tyler,  11  20  N.  Y.  Supp.  929;  Henry  McShane 

Mont.  51.  Co.  V.  Padian,  i  Misc.  Rep.  (N.  Y.  C. 

1.  OmiMioii  of  Finding  as  to  Material  PI.)  332;    Morison  v.  New  York  El.  R. 

Faot.  —  Knight  v.   Roche.   56  Cal.   17;  Co.,    (Supreme    Ct.)  26   N.   Y.    Supp. 

Spotts  2/.  Hanley,  85  Cal.  168;  Lamb  v.  640. 

Harbaugh,    T05   Cal.    680;     Haight   v.  North  Dakota, — Joslyn  v.  Smith,  2  N. 

Tryon,  112  Cal.  5;    Gray  v.   Taylor,  a  Dak.  53. 

Ind.  App.  155;  Exp,  Walls,  73  Ind.  95;  South  Dakota,  —  Adams,  etc.,  Co.  v, 

Robinson  v.  Snyder,  74  Ind.  no;  Bertel-  Deyette,  5  S.  Dak.  418. 

son  V.  Bower,  81   Ind.  512;  Spraker  v .  Texas. — Texas,  etc.,  R.  Co.  v.  Pearl, 

Armstrong,  79  Ind.   577;  Galentine  v,  3  Tex.   App.  Civ.  Cas.,  g  5;  Ikard  v, 

Brubaker,    147    Ind.    458.      See    also  Thompson,  81  Tex.  285;  Umscheid  v, 

article  Findings  of  Court,  vol.  8,  p.  Scholz,  84  Tex.  265. 

93 1 .  HarmleH  Error  in  Findings.  —  The  f  ail- 

"  It  is  the  duty  of  the  court  to  find  ure  to  find  on  a  material  issue  does  not 

upon  ail  the  material  issues,  regardless  require  a  reversal  of  the  judgment  if 

of  any  request  of  the  parties,  and  a  fail-  the  findings  omitted  must  have  been 

ure  in   that   respect   is   ground    for  a  adverse     to    the    party    complaining, 

new  trial  to  the  party  aggrieved  as  *  a  People  v.  Center,  66  Cal.  551.     A  new 

decision    against    law.'  "      Haight   v.  trial  will  not  be  granted   because  the 

Trvon,  112  Cal.  4.  couit  made  an  erroneous  finding  on  an 

Failure    to     Find    Immaterial    Faets.  immaterial  point.     Lovell  v.  Frost,  44 

—  Where  sufficient  material  facts  are  Cal.  471.     An  erroneous  conclusion  of 

found,    the   failure   or  refusal  to  find  law  is  immaterial  where  the  judgment 

additional  or  immaterial  facts  is  not  a  is  correct  upon  the  findings  taken  as  a 

ground  for  reversal.  whole.     McCormick  v.  Sutton,  78  Cal. 

California. — Thompson  v.  Lyon,  14  245.  See  also  article  Findings  of 
Cal.  39;  Hutchings  v.  Castle,  48  Cal.  Court,  vol.  8,  p.  931. 
152*:  Murphy  v.  Bennett,  68  Cal.  528;  2.  Finding  Kot  Sesponiive  to  Isiaes. — 
Girdner  v.  Beswick,  69  Cal.  112:  Daly  A  decision  is  contrary  to  law  when  the 
V.  Sorocco,  80  Cal.  367;  Spaulding  v.  finding  on  which  it  is  based  is  not  re- 
Bradley,  79  Cal.  449;  Spotts  V.  Han-  sponsive  to  the  issues  made  by  the 
ley,  85  Cal.  155:  Bradley  v.  Parker,  pleadings.  Wilson  v.  City  Nat.  Bank, 
(Cal.  1893)  34  Pac.  Rep.  234;  Roberts  v.  51  Neb.  87.  See  also  article  Findings 
Ball,  (Cal.  1894)  38  Pac.  Rep.  949.  of  Court,  vol.  8,  p.  941. 

Connecticut.  —  Holabird  z/.    Burr,    17  8.    Contradictory     Findings.  —  Where 

Conn.  556.  the  findings  are  contradictory  the  issues 

Michij^an. — Slocomb  v.  Thatcher,  20  have    not  been    properly  determined, 

Mich.  52.  and  a  new  trial  must  be  granted  as  the 

New  York.  —  Sheldon  v.  Wood,  2  decision  is  against  law.  Langan  v. 
Bosw.  (N.  Y.)  267;  Alger  v.  Raymond,  Langan,  89  Cal.  195. 
7  Bosw.  (N.  Y.)  418;  Callanan  v.  Gil-  4.  ConolotionB  of  Law  Not  Jnstiiled  by 
man,  107  N.  Y.  360;  Morris  v.  Wells,  54  Findings.  —  An  error  of  the  trial  court 
Hun  (N.  Y.)  634,  7  N.  Y.  Supp.  61;  in  rendering  conclusions  of  law  not  sup- 
Bald  win  V.  Doying,  114  N.  Y.  452;  Liv-  ported  by  the  findings  is  an  error  which 
ingston  v.  Manhattan  R.  Co.,  27  Abb.  can  only  be  reviewed  by  appeal,  as  it  is 
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conclusions  of  law.* 

11.  Kewly  Discovered  Evidence— /i.  General  Principles  — 
ehr«uii  Ufr  Kew  Trial.  —  The  unsuccessful  party  is  entitled  to  a  new 
trial  where  he  discovers  after  trial  new  evidence  of  such  character 
as  to  convince  the  court  that  an  injustice  has  been  done  and  that 
a  new  trial  will  change  the  result.  This  was  a  ground  for  a 
new  trial  at  common  law,®  and  is  now  a  ground  in  civil  and 
criminal  cases  in  nearly  all  the  states.  A  new  trial  for  this  cause 
will  often  promote  justice  and  relieve  a  party  from  a  verdict  con- 
trary to  the  real  merits  of  the  case, 

Tbe  A|a»licatiQn  la,  Qowever,  Eegarded  with  Suspioioii  and  examined  with 
caution,'  the  applicant  being  required  to  rebut  the  presumptions 

not  a  decision  "  against  law  ''  for  which  trial  it  ought,  if  they  are  wrong*  to  cor- 

a  new  trial  should  be  granted.     Shank-  rect  them." 

Hn   V.   Hall,    loo  Cal.   26;    Matter  of  2.  At  Common  Law  new  trials  were  at 

Doyle,  73  Cal.  564,  distingmshing  Sim-  first  granted  only  for  matters  appearing 

mons  z'.  Hamilton,  56  Cal.  493.  in  the  record.     But  the  courts  gradual! 3' 

If  the  conclusions  of  law  are  errone-  began  10  grant  new  trials  for  other 
ous  the  remedy  is  by  motion  to  correct  causes,  it  being  conceded  that  the  courts 
them  or  by  exception.  A  motion  for  a  were  free  to  exercise  discretion  in  set- 
new  trial  on  the  ground  that  the  de-  ting  aside  verdicts  where  injustice  had 
cision  is  contrary  to  law  is  not  the  been  done.  At  length  neiy  trials  were 
proper  remedy,  since  the  error  would  granted  for  newly  discovered  evidence 
not  be  corrected  by  a  new  trial  as  to  in  extreme  cases.  Broadhead  v.  Mar- 
issues  of  fact.  Rose  c/.  Duncan,  43  I nd.  shall,  2  W.  Bl.  955;  Lister  i/.  Mundell, 
512;  Welch  V.  Bennett,  39  Ind.  139;  i  B.  &  P.  427;  Thurtell  v.  Beaumont, 
Bundy  v.  McClarnon,  118  Ind.  165.  8  Moo.  612,  i  Bing.  339,   8   £.   C.    L. 

Errors  in  the  conclusions  of  law  do  not  538;  Weak  v.    Callaway,  7  Piice  677. 

constitute  *'  errors  of  law  occurring  at  See  also  Moore  v.  Coates,  35  Ohio  St. 

the  trial  "  within  the  meaning  of  the  177. 

codes.   McKenzie  v.  Bismarck  Water  8.  California.  —  People  v.  Sutton,  73 

Co.,  6  N.  Dak.  361.  Cal.  243;  Spottiswood  v.  Weir,  80  Cal. 

1.  Motion   to   dwrroet   Coneliiiioiui    of  448;    Baker  v.    Joseph,    16  Cal.    173; 

Law.  —  The  correct    practice   in   such  Arnold  v.  Skaggs,  35  Cal.  684. 

cases    is  thus   stated   in   Farnham   v,  Georgia.  —  Wallace  r.  Tumlin,  42  Ga. 

Thompson,  34  Minn.  330:    *'  When  it  is  462. 

claimed  that  the  conclusions  are  not  Missouri.  -*-  Mills  v,  Saropsel,  53  Mo. 

justified  by  the  facts,  the  proper  prac-  364;  State  v.  McLaughlin,  27  Mo.  iii; 

tice(if  the  party  wishes  the  court  below  Callahan  v.  Caifarata,  39  Mo.  136. 

to  consider  the  question)  is  to  move  North       Dakota.  —  Braithwaite      v. 

that  court  to  modify  or  correct  them.  Aiken,  2  N.  Dak.  65. 

But  we  understand  it  to  be  a  common  Pennsylvania.  —  Moore    v.   Philadel- 

practice  in  the  district  courts  for  the  phia  Bank,  5  S.  &  R.  (Pa.)  41. 

party  to  make,  and  the  court  to  pass  on  South  Dakota.  —  Gaines  v.   White,   i 

the  point  on  a  motion  for  a  new  trial,  S.  Dak.  434. 

and  in  at  least  two  cases  this  court,  on  Virginia.  —  Wynne  v.  Newman,  75 

an  appeal  from  an  order  refusing  a  new  Va.  811. 

trial,  has  considered  the  point,  and  di-  West  Virginia.  — Varner  v.  .Core,  20 

rected  4he  court  below  to  modify  its  W.  Va.  472. 

conclusions.     See  Ames  t/.  Richardson,  Wisconsin.  —  Eldmister   v.  Garrison, 

29  Minn.  330;  Coolbaugh  v.  Roemer,  32  18  Wis.  594. 

Minn.  445.     The  practice,  though  not  Beasons  for  Caution.  —  "  The  tempta- 

logical,  is  convenient,  and,  as  it  has  be-  tions  are  so  strong  to  make  a  favorable 

come  to  some  extent  settled,  we  sane-  showing,  after  a  defeat  in  an  angry  and 

tion    it.     Of    course  the  court  below  bitter  controversy  involving  consider- 

could  not  grant  a  new  trial  merely  on  able  interests,   and   the   circumstance 

the  ground  that  its  conclusions  of  law  that  testimony  has  just  been  discov- 

were  wrong,  but  on  a  motion  for  a  new  ered,  when  it  is  too  late  to  introduce  it, 
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tbat  the  verdict  is  correct  ^od  that  he  fy^s  not  ex£rcised  4^^  fiii^' 
g^ace  in  preparing  for  the  trial. ^ 

Umtxiptismg  —  Sofloieney  of  Vaw  Kvitoioe.  —  A  new  trial  will  not  be 
granted  on  a  mere  showing  that  aew  evidence  has  been  discov- 
ered. Newly  discovered  evidence,  in  order  to  be  sufficient,  must 
fulfil  all  the  following  requirements:  (i)  It  mu§t  be  such  as  will 
probably  change  the  result  if  a  new  trial  is  granted.  (2)  It  must 
have  been  discovered  since  the  trial,  (j)  It  must  be  such  ^ 
could  not  have  been  discovered  before  the  trial  by  the  exercise  of 
due  diligence.  (4)  It  must  be  material  to  the  issue.  (0  It  must 
n»t  be  merely  cji*.i».ulatiye  to  the  former  evidence.  (^  It  must 
not  be  merely  impeaching  or  contradicting  the  former  evidence.^ 

80  suspicious,  that  courts  require  tiie  Contucticuf,  —  pars^oos  v.   Piatt,    37 

very  sjtriQt/est  s^owinf^  to  be  made  o\  Conn.  563. 

djj[igeoce  a^d  ali  other  facts  necessary  Georgia,  —  Glover  v.  Wop^sf^,  Dud- 

to  jjive  effect  to  t^e  claim."     Baker  ».  ley  (Ga.)  85;  Giles  v.  State,  6  Ga.  376; 

Jo^ph,  i6  Cal.  173.  Clarlc  v.  Carter,  12  Ga.  500;  Mooxe  v. 

*'  Motions  of  ithls  kind  oufirbJt  to  be  re-  Ulm,  34  Ga.  565;  Bryan  v.  /Walton,  33 

celved  with  great  cau,tion,  because  there  Ga.   Supp.  ji;    ^Win^eld  v,  J^h,ea,  77 

are  few  cases  tried  in  which  something  Ga.  84;    jO'Barr  v,  Alexander,  37  Ga. 

njew   xnay    not    be    hunted    up,    and  195;    Barrow    v.    State,   9o  Ga.    191; 

because  it  tends  very  muoh  to  t^eiiiitro-  Wright  v,  CentrsJ  R.,  etc.,  .Co.,  21  Ga: 

duction  of  s^-cVjui-y  .to  admit  new  evi-  34.5;    Robinson   v.   Veal,   79  Ga.  J633; 

dence  af.ter  ^e  party  who  has  lost  t^e  Sharp  v.  Loyless,  39  Ga.  67B. 

v^^ict  iias  hfd  an  opportunity  of  dis-  IlHnois,  —  Smith  v,  Sbuliz,  2  111.  491; 

covering  .the  points  bath  of  iiis  ad^er-  Schlenckeri/  Risley;4  111.  487;  Crozier 

sary'.s.strength  a  nd  ill  sown  weakness. .'  t/.  .Cooper,  14  III.  139;  I^upp  v,  Mc^- 

Moore  V.  Philadelphia  Bank,  5  S.  &  R.  turp,  4  ill.  App.  449. 

(Pa.)  41,  qtfoUd  in  Gaines  y.  WWte,  i  |S.  Indiana,  —  Simpson  v.  Wilson,  6  Jnd. 

Dak.  434.  474;    Swiit  V.   Wake  man,  9  Ind.  552; 

"  Stringent  rules  are  applied  i)y  the  Bronson  v.  Hickman,  10 Jnd.  3;  Rugd/ 

courts  to  prevent  the  almost  endiess  v,  Bungan,  10  Ind.  451;  Beard  v.  JFirst 

mischief  wjiich  a  difiTerent course  woul^  Presbyterian     Church,    xo    Ind.  *  56^; 

produce.  Careless  preparation,  tamper-  State  r.  Clarjc,  j;6  Jnd.  97;    lifar^n  V, 

ing  with  witnesses,  Repeated  and  fruit-  Garver,  40  Ind.  35^;  iJines  v-  Driyfir, 

les^  triajts,  an(^  immense   expense  in  100  Ind.  319. 

litigation  would  be  a  few  of  the  many  fowa.  —  Pelamourges    v.    Qlajok,    9 

eviU  s^tendant  upon  a  loose  practice  in  Iowa  j;    Lisher  v.   Pratt,  9  Iowa  59; 

this  respect."     Mackin  v.  People's  St.  Millard  v.  Singer,  2  Greene  (Iowa)  ^44; 

R..  etc..  Co.,  45  Mo.  App.  82.  Reeves  v.  Aoyal,  2  .Greene  Ciowa)  4ii; 

i.  Edmister  ».,Garri5on,  18  Wis.  594.  Richards    v.   Nuckqlls,   19  Iowa   5S5; 

$.  0T«flci«Q07  rf  Fewly  JMsopvared  Bvl-  Hoot  v.  Brewster,  75  Jo.wa  ,631. ' 

d^noe.  —  The  above  proposition  was  iirs.t  Kansas.  —  Sextqn  v.  Lamb,  27  Kan. 

formulated  in  JBerry  v.  State,  10  .Ga.  432. 

511,  and  has   been   followed  in  nearly  iCentucky. — Price  v.  .Thon[ipsQn,  ^ 

every  3tate,  and  in  some  instances  in-  Ky.  219. 

corpor'ated  into  .the  statutes  and  codes  Jjtttisiana.  —  Stone  v.  Qlifford,  5  La. 

of  procedure.     In  addition  to  the  ca^es  11;  State  v.  Adams,  38  La.  Ann.  238; 

listed  .below,    see   the   following  sub-  State  v.  Hanks,  39  ^a.  Ann.  234. 

divisions  of  this  section.  Maine.  —  Ham  v.  Ham,  39  Me.  263; 

Arkansas,  —  Wiiite  ».  State,  vj  Ack.  Marden  v.  Jordan,  65  Me.  9;  Blake  t'. 

404;    Robins  v.    Fowler,    2  Ark.    133;  Madigan»  65  Me.  522. 

Holeman  v.  State,  13  Ark.  105;  Hour-  Af(tssaehusetts.  —  Bond   v,  .Cutler,    7 

land  V.  Skimnee,  11  Atk.  671.  Mass.  205;  Gardners'.  Gardner,  2  Gray 

California, — Brooks  z/.  jlyon,  3, Cal.  (Mass.)  434.                            ' 

113;    Bartlett  v.   Hogden,    3   Gal.    55;  Missouri,  ^^\.^\^  «f.  Locke,  it6  Mo. 

Arnold  v,  Skaggs,  35  Cal.  684.  603;    Goff  v.   Mulholland,  il3  Mo.  '&e^\ 
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The  AppUcation  Molt  Be  Prompt.  —  The  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  must  be  made  promptly 
after  the  discovery  of  the  new  evidence.  The  unsuccessful  party 
will  not  be  allowed  to  lie  quiet  and  speculate  upon  his  chances  of 
a  more  favorable  verdict.  When  the  new  evidence  is  discovered 
it  should  be  brought  promptly  to  the  attention  of  the  court.* 

b.  Probability    that    New    Evidence    Will    Change 

Result — SoAoiencj  of  Kow  STidenoo.  —  The  invariable  rule  is  that 
the  newly  discovered  evidence  must  be  of  such  character  that  it 

Smith  V.  Matthews,  6  Mo.  600;  State  Vermont.  —  Kirby  v,  Waterford,  14 

V,  Ray,  53  Mo.  345.  Vt.  414. 

tievada,  —  Howard    v.    Winters,    3  Virginia,  —  St.  John  v,  Alderson,  3a 

Nev.  539.  Gratt.  (Va.)  140;  Norfolk  v,  Johnalcin, 

New  Hampshire.  —  Crafts  v.  Union  94  Va.  285. 

Mut.  F.  Ins.  Co.,  36  N.  H.  44.  West  Virginia,  —  State  v,  Betsall,  ii 

New  Jersey,  —  Den  v,  Wintennute,  13  W.  Va.  703;  Varner  v.  Core,  20  W.  Va. 

N.  J.  L.  177.  473;  Dower  v.  Church,  21  W.  Va.  23; 

New  York,  —  People  v,  Superior  Ct.,  Swisher  v,    M alone,   31   W.   Va,  442; 

10  Wend.  (N.  Y.)  291;  Jackson  v.  Kin-  Halstead  v,  Horton,  38  W.  Va.  727. 

ney,  14  Johns.   (N.   Y.)   186;    Pike  v,  Wisconsin,  —  Wilson    v.    Plank,    41 

Evans,  15  Johns.  (N.  Y.)  210;  Guyot  v.  Wis.  94. 

Butts,  4  Wend.  (N.  Y.)  579;  Plattsburgh  United  States.  —  Aiken  v,  Bemis,  3 
First  Nat.  Bank  v.  Heaton,  6  Thomp.  &  Woodb.  &  M.  (U.  S.)  348;  Macy  v,  De 
C.  (N.  Y.)  37;  Geneva,  etc.,  R.  Co.  v.  Wolf.  3  Woodb.  &  M.  (U.  S.)  193;  Pal- 
Sage,  35  Hun  (N.  Y.)  95;  Raphaelsky  mer  v.  Fiske,  2  Curt.  (U.  S.)  14. 
V,  Lynch,  34  N.  Y.  Super.  Ct.  31;  Oak-  L  Sheldon  v,  Stryker,  42  Barb.  (N. 
ley  V,  Sears,  7  Robt.  (N.  Y.)  in;  Y.)  284;  Smith  v.  Matthews,  21  Misc. 
People  V,  Mack,  2  Park.  Cr.  Rep.  (N.  Rep.  (N.  Y.  Supreme  Ct.)  150;  Davis 
Y.)  673;  Gautier  v.  Douglass  Mfg.  Co.,  v.  Grand  Rapids  F.  Ins.  Co.,  7  N.  Y. 
52  How.  Pr.  (N.  Y.  Supreme  Ct.])  325.  App,  Div.  403;  Peck  v.  Hiler.  30  Barb. 

North  Carolina, — ^Jones  v.  Zollicoffer,  (N.    Y.)    655;     Nash    v.   Wetmore,   33 

2  Hawks  (N.  Car.)  492.  Barb.  (N.  Y.)  155;    Kepner  v.  Betz,  51 

Oregon,  —  Cutler  v.  Steamer  Colum-  N.  Y.  Super.  Ct.  18;  Fisher  v.  Corwin, 

bia,  I  Oregon  loi.  35   Hun  (N.  Y.)  253;    Evans  v.  U.  S, 

Pennsylvania,  —  Moore  v,  Philadel-  Life  Ins.  Co.,  21  Abb.  N.  Cas.  (N.  Y. 
phia  Bank,  5  S.  &  R.  (Pa.)  41;  Knox  Supreme  Ct.)  315,  3  N.  Y.  Supp.  298; 
V,  Work,  2  Binn.  (Pa.)  582;  TurnbuU  Anderson  v.  Sherwood,  (Supreme  (5t.) 
V,  O'Hara,  4  Yeates  (Pa.)  446;  Wain  v,  9  N.  Y.  St.  Rep.  636. 
Wilkins,  4  Yeates  (Pa.)  461;  Com.  v,  Laehes.  —  Where  the  applicant  de- 
Murray,  2  Ashm.  (Pa.)  41;  Com.  layed  his  motion  for  eight  months 
V,  Williams,  2  Ashm.  (Pa.)  6q;  Com.  from  the  discovery  of  the  new  evi- 
V,  Schoeppe,  i  Leg.  Gaz.  (Pa.)  450;  dence,  and  until  he  had  introduced  the 
Aubel  V,  Ealer,  2  Binn.  (Pa.)  582,  note  a.  same  evidence  in  two  similar  suits,  in 

South  Carolina,  —  Evans  v.  Rogers,  2  but  one  of  which  he  was  successful. 

Nott  &  M.  (S.  Car.)  563;  Drayton  v,  and  had  moved  for  a  new  trial  on  other 

Thompson,   i   Bay  (S.  Car.)  263:  Till-  grounds  and  appealed  from  an  order 

man  v.  Hatcher,  i  Rice  L.  (S.  Car.)  271.  refusing  a   new  trial,  his  application 

Texas.  —  Madden  v.  Shapard,  3  Tex.  was  refused  on  the  ground  of  his  delay 

49;  Goins  V.  State,  41  Tex.  334;  GriflSth  in  bringing  his  motion  to  a  hearing. 

V,  Eliot,  60  Tex.  334;  Watts  v.  John-  Davis  v.  Grand   Rapids  F.  Ins.  Co.,  7 

son,  4  Tex.   311;    Shaw  v.  State,  27  N.  Y.  App.  Div.  403. 

Tex,  750;  Washington  v.  State,  35  Tex.  Where  the  applicant  made  an  affi- 

Crim.  Rep.  156;  Porter  v.  State,  (Tex.  davit  of    the    newly    discovered    evi- 

Crim.  App.   1895)  32  S.  W.  Rep.  695;  dence,  but  did  not  introduce  the  same 

Henderson  v.  State,  (Tex.  Crim.  App.  on  his  first  motion  for  a  new  trial,  his 

1897)  38  S.  W.  Rep.  60s :    Durnett  v.  second  motion,  made  nine  months  later 

Gulf  City  R.,  etc.,  Co.,  (Tex.  Civ.  App.  on  the  ground  of  the  same  evidence  as 

1896)  37  S.  W.  Rep,  336,  being  newly  discovered,  was  denied  on 
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will  probably  change  the  result  if  a  new  trial  is  granted.*  In 
determining  the  sufficiency  of  the  new  evidence  the  court  must 
weigh  it  with  the  evidence  received  at  the  trial.     Usually  the 

account  of  unreasonable  delay.     Lath-  Jackson  t/.  Swope,  134  Ind.  iii;  Russell 

rop  V,  Dearing,  59  Minn.  234.  v.  State,  (Ind.  1895)  40  N.  E.  Rep.  666; 

1.  Arizona.  —  Hayden  Milling  Co.  v.  Smith  v.  State,  143  Ind.  685;  Oldfather 

Lewis,  (Arizona  1891)  32  Pac.  Rep.  263.  z/.  Zent,  14  Ind.  App.  89;  Freeman  v, 

Arkansas,  —  Bixby  v.  State,  15  Ark.  Hutchinson,  15  Ind.  App.  639;  Fleming 

395;  Merrick  v.  Hritton,  26  Ark.  496.  v.  McClafflin,  i  Ind.  App.  537. 

California.  —  Levitsky    v.    Johnson,  Iowa,  — State  v.  Burge,  7  Iowa  255; 

35  Cal.  41;    McCormick  v.  Central  R.  Oberholtzer  v.    Hazen,   92   Iowa  602; 

Co.,  75  Cal.   506;    Byrne   v.   Reed,  75  Lundon  i'.  Waddick,  98  Iowa  478. 

Cal.  277;  Crystal  Lake  Ice  Co.  v.  Mc-  Kansas.  —  Harris   v.    Thompson,   23 

Aulay,  75  Cal.  631;  People  i/.  Howard,  Kan.   372;    Morgan   v.  Bell,  41    Kan. 

74  Cal.  547;    People  v.  Sutton,  73  Cal.  345;    Sexton   v.    Lamb,   27   Kan.  432; 

243;  Kuhiman  v.  Burns,  117  Cal.  469;  Board  of  Regents  v,  Llnscott,  30  Kan. 

Von   Glahn   v.    Brennan,   81   Cal.   261 ;  240. 

Spottiswood    V.    Weir,    80    Cal.    448;  Kentucky.  —  Allen  v.  Perry,  6  Bush 

Childs  V.  Lauterman,  95  Cal.  369;  Peo-  (Ky.)  85;  Mercer  v.  Mercer,  87  Ky.  21; 

pic  V.  Urquidas,  96  Cal.  239.  Smith  v.   Com.,   13   Ky.   L    Rep.  612, 

Colorado.  —  Robert     E.     Lee     Silver  (Ky.  1891)  17  S.  W.  Rep.  868;  Palmer 

Min.  Co.  V.  Englebach,  18  Colo.  106.  v.   Mt.  Sterling  Nat.  Bank,  13  Ky.  L. 

Connecticut.  —  Parsons    v,    Piatt,   37  Rep.  790. 

Conn.   563:    Norwich,   etc.,   R.  Co.   v.  Louisiana.  —  State  v.  Casey,  44  La. 

Cahill,   18  Conn.  484;    Hart  v.  Brain-  Ann.   969;    State  v.   Hendrix,  45   La. 

erd,  68  Conn.    50;    Husted  v.    Mead,  Ann.  500. 

58  Conn.    55;    Gilpin    v.   Ansonia,   68  Afaine.  —  State  z/.  Stain,  82  Me.  472; 

Conn.  72.  Trask  v.  Unity,  74  Me.  208;    Linscott 

Georgia.  —  Oneal  v.  State,  47  Ga.  229;  v.  Orient  Ins.  Co.,  88  Me.  497. 

Patterson  v.  Collier,  77  Ga.  292;    Teal  Alichigan,  —  People    v.    Sackett,    14 

V.  State,  22  Ga.  75;    Bryan  v.  Walton,  Mich.  320;  Morris  v.  Hadley,  9  Mich. 

33  Ga.   Supp.   II;    Roach  v.   State,  34  278. 

Ga.  78;  Carr  v.  State,  14  Ga.  358;  Car-  Missouri.  —  Payne  v.  Weems,  3C  Mo. 

lisle  V.  Tidwell,  16  Ga.  33;  Georgia  R.  App.   54;    Culbertson  v.   Hill,   87  Mo. 

Co.  V.  Kicklighter,  63  Ga.  708;  Young  553;  Terry  v.  Greer,  55  Mo.  App.  507; 

V.  State,  56  Ga.  403;    Hoye  v.  State,  39  Cropper  v.  Mexico,  52  Mo.  App.  385. 

Ga.  718;  Schaefer  v.  Stale,  93  Ga.  17^;  Montana.  —  Leyson     v.     Davis,     17 

McCardle  v.  Kennedy,  92  Ga.  198;  Mc-  Mont.  220. 

Mahan  v.  Mitchell,  92  Ga.  539;  Cohen  Nebraska.  —  Keiser     v.    Decker,    29 

V.  La  Roche,  95  Ga.  562;  McDaniel  v.  Neb.  92;   McDonald  v.  Early,  24  Neb. 

Mitchell,  95  Ga.  40;  Russell  v.  State,  818;  Flannagan  v.  Heath,  31  Neb.  776; 

?4  Ga.  594;  Harris  «/.  State,  97  Ga.  408;  Smith     v.    Hitchcock,    38    Neb.    104; 

Ian  ye  v.  Candler,  99  Ga.  214.  Smith  v.  Mount,  38  Neb.  11 1;  Grau  v. 

Illinois.  —  Fay   v.    Richards,   30  111.  Houston,  45  Neb.  813;  Omaha,  etc.,  R. 

App.  477;    Martin  v.  Ehrenfels,  24  III.  Co.  v.  O'Donnell,  24  Neb.  753;    Davis 

187;    Petifish  V.  VVatkins,  124   III.  384;  v.  State,  51  Neb.  301. 

Edgmon  v.  Ashelby,  76  HI.  161;  Paris  Nevada.  —  McClusky   v.  Gerhauser, 

V.  Morrell.  52   III.  App.  121;  Moudy  v.  2  Nev.  47. 

Snider,  64  111.  App.  65;   Reid  v.  Fland-  New  Jersey.  —  Miller  v.  Ross,  43  N. 

ers,  62   111.  App.  106;    Dugan  v.  Dan-  T.   L.   552;    Mechanics'   F.  Ins.  Co.   v. 

iels,    64    III.    App.   90;     Chandler    v.  Nichols,  16  N.  J.  L.  410. 

Smith,  70  III.  App.  658;    Paris  v.  Mor-  New  Mexico.  —  U.  S.  v.  Biena,  8   N. 

rell,  52  III.  App.  121;  Monroe  V.  Snow,  Mex.    99:     Faulkner    v.    Territory,   6 

131  111.  126;  Chicago  V.  Edson,  43  111.  N.  Mex.  488:  Lamy  v.  Remuson,  2  N. 

App.  417;    Reichmann  v.  Baier.  46  111.  Mex.  245;    Ruhe  v.  Abren,  i  N.  Mex. 

App.   346;     Illinois    Cent.    R.   Co.    v.  247. 

Truesdell,  68  III.  App.  324.  Ne7v  York.  —  In  re  Ramsdell's  Will, 

Indiana.  —  Rainey  v.  State,  53  Ind.  (Supreme  Ct.)  3  N.  Y.  Supp.  499;  Rich 

278;    Hines    v.   Driver,   100  Ind.  319;  v.  Mayer,  (City  Ct.)  7  N.  Y.  Supp.  69, 

Humphreys    v.    State,    75    Ind.    469;  affirmed  (C.   PI.)  8  N.  Y.    Supp.  952; 
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court  must  jdetermine  in  advance  the  weight,  credibility,  and 
probable  effect  of  the  new  evidence ;  but  in  cases  of  conflicting 
evidence,  involving  the  credibility  of  numerous  witnesses,  the 

Gallup  V,  Headerson,  (Supreme  Ct.)  6  Fiss  v.  Smith,  i  Browne  (Pa.)  appen- 
N.  V.  Supp.  914,  53  Hun  (N.  Y.)  633,  dix  Ixxi;  Moore  v,  Philadelphia  Bank, 
127  N.  Y.  1667:  Cole  r.  Cole,  50  How.  5  S.  &  R.  (Pa.)  41. 
Pr.  (N.  Y.  Supreme  Ct.)  59;  Sistare  v,  RkQde  Island.  —  Windham  County 
Plcott,  (Supreip.c  Ct.)  6  N.  Y.  Supp.  Bank  v.  Kendall,  7  R.  I.  77;  State  v, 
114,  52  Hun(N.  Y.)6io;  Sternfield  v.  O'Brien,  7  R.  I.  336;  Heaton  v.  Man- 
Western  Ins.  Co.,  (Supreme  Ct.)  19  N.  hattan  F.  Ins.  Co.,  7  R.  I.  502;  Potter 
Y.  St.  Rep.  460;  Starin  v.  Kelly,  47  N.  v.  PadeWord,  3  R.  I.  162;  Whipple  v, 
V.  Super.  Ct.  288;  Kepner  v.  Betz,  51  New  York,  etc.,  R.  Co.,  19  R.  I.  587; 
N.  Y.  Super.  Ct.  18;  Anderson  v,  Jones  r.  New  York,  etc.,  R.  Co.,  20 
Market   Nat.   Bank,  .66  How.  Pr.  (N.  K.  I.  (pt.  i.)  212. 

Y.  Supreme  Ct.)  8;   Schultz  ».  Third         Tennessee,  —  Louisville,  etc.,  R.  Co. 

Ave.  R.  Co.,  47  N.  Y.  Sniper.  Ct.  285;  v.  Gilbert,  88  Tenn.  430. 
Hicks  z^.  British  America  Assur.  Co.,         Texas. — Stewart    v.    Hamilton,    19 

13  N.  Y.  App.  Div.  444;  Pa«e  v.  New  Tex.  96;  \yatts  v,  Johnson,  4  Tex.  311; 

York,  57  Hun  (N.  Y.)  123;  Helmke  «/.  Robinson  v.  Martel,  11  Tex.  149:  Jone^ 

Stetler,  69   Hun  (N.  Y.)  109;    Powell  z\  State,  23  Tex!  App.  501;    Gibbs  ». 

V.  Jones,  42  Barb.  (N.  Y.)  24;   Ritter  v.  State,  i  Tex.  App.   12;    Eddy  v.  New- 

PhiUips,  34  N.  Y.  Super.  Ct.  289;  Peo-  ton,  (Tex.   Civ.  App.   1893)  22  S.  W. 

pie  V.  McGuire,  2  Hun  (N.   Y.)  269;  Rep.  533;  Smith  t^.  State,  28  Tex.  App. 

Darb,ee  v.  Elwood,67  Barb.  (N.  Y.)  359;  309;  Wilson  v.  State,  (Tex.  Crim.  App. 

Fowler  v,  Kelly,  43  N.  Y.  Super.  Ct.  1893)21  S.  W.  Rep.  361;    Hickman  r. 

380;    People   V,  Hovey,    30    Hun   (N.  State,  (Tex.  Crim.  App.  1894)  25  S.  W. 

Y.)  354;    Smith   V.  Clews,  14  Abb.  N.  Rep.    126;    Burgess  v.  State,  33  Tey. 

Cas.    (N.  Y.    Supreme    Cx^    465,    124  Crim.   Rep.  9;    Kirby  v.  Stale,  (Tex. 

N.  Y.   664;    Brady  v.   New  York,   54  jCrim.  App.  1896)  38  S.  W.  Rep.   180; 

N.  Y.  Super.  Ct.  457,  107  N.  Y.  673;  Gowen  v.  State,  fTex.  Crim.  App.  1896) 

Luthy  ».  Regan,  61  Hun  (N.  Y.)  626,  16  34  S.  W.  Rep.  123;    Wade  v.  State,  35 

N.  Y.  Supp.  400;  Alliger  V.  Mail  Print-  Tex.  Crim.  Rep.  170;    Huey  v,  Croth- 

ing  Assoc,  (Supreme  Ct.)  47  N.  Y.  St.  ers,   (Tex.  Civ.  App.   1895)  32  S.  W. 

Rep.  205,  19  N.  Y.  Supp.  5B4;  Kanter  v.  Rep.  424;  Missouri,  etc.,  R.  Co.  v.  Gor- 

Rubin,  (City  Ct.)  45  N.  Y.  St.  Rep.  277,  don,  ti  Tex.  Civ.  App.  672. 
18  N.  Y.  Supp.  168;  Swartoute/.  Willing-         Utah.  —  Turner  w.  Stevens,  8  Utah 

ham,  31  Abb.  N.  Cas.  (N.  Y.  Supreme  75;    Baumgarten  ^.  Hofifman,  9  Utah 

Ct.)  66,  6  Misc.  Rep.  (N.  Y.)  179;  Brady  338. 

V.  Industrial  Ben.  Assoc.,  79Hun(N.Y.)        Vermont.  —  Briggs    v.    Gleason,    27 

156;   Perkins  v.  Brainard  Quarry  Co.,  Vt.  114;  Middletown  v.  Adams,  13  Vt. 

l\  Misc.  Rep.  (N.  Y.  C.  PI.)  328,  65  N.  285;  Burr  v.  Palmer,  23  Vt.  244. 
Y.  St.  Rep.  410;  O'Harra  v.  New  York         Virginia.  — Traveler's    Ins.    Co.    v. 

Cent.,  etc.,  R.  Co.,  92  Hun  (N.  Y.)  56;  Harvey,  82  Va.  949;    Bennet  v.  Com., 

In  re  Ramsdell,  51  Hun  (N.  Y.)  636,  3  8  Leigh  (Va.)  745. 

N.   Y.   Supp.  499,  affirmed  117   N.  Y.         Washington.  —  Leschi  ».  Territory,  I 

636;  Chester  v.  Jumel,  56  Hun  (N,  Y.)  Wash.  Ter.  23. 

640,    10   N.    Y.    Supp.    57;     Bulkin   v.         West  Virginia.  —  Lewis   v.   McMul- 

Ehret,  29  Abb.  N.  Cas.  (N.'Y.  Supreme  lin,  5  W.  Va.  582;    Hall  v.  Lyons,  29 

Ct.)  62;  Finelite  v.  Finelite,  68  Hun  (N.  W.  Va.  410;  Sayre  v.  King,  17  W.  Va. 

Y.)  82:    Pawling  v.  Pawling,  13  N.  Y.  562;    Dower  v.  Church,  21  W.  Va.  23, 

App.  Div.  5:    Todd  v.  Eig.hmie,  10  N.  Halstead  v.    Horton,   38  W.  Va.  727; 

y.   App.  Div.  142:    American   Surety  Grogan  v.  Chesapeake,  etc.,  R.  Co.,  39 

Co.  V.  Crow,  17  N.  Y.  App.  Div.  634,  W.  Va.  415. 
45  N.  Y.  Supp.  279.  Wisconsin.  —  Grace  v.  McArthur,  76 

North   Carolina. — Tull  v.  Pope,  69  Wis.  641 ;    Conradt  v.  Sixbee,  21  Wis. 

N.  Car.  183.  383;  Humphrey  v.  State,  78  Wis.  569. 

North  Dakota.  —  Braithwaite  v.         Wyoming.  —  Link  v.  Union  Pac.  R. 

Aiken.  2  N.  Dak.  57.  Co.,  3  Wyoming  680. 

Pennsylvania,  —  Wolfingert/.  Fenton,         United  States.  —  Flint,  etc.,  R.  Co.  v» 

2  Rhila.  (Pa.)  19,  13  Leg.  Int.  (Pa.)  la:  Marine  Ins.  Co.,  71  Fed.  Rep.  212. 
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court  will  not  assume  the  functions  o£  a  jury,  but  wiU  grant  a 
ixe.w  trial.  ^  If  it  is  clear  that  the  new  evidence  would  have  no 
effect  OQ  another  trial  the  motion  should  be  denied ;  but  if  it  is 
doubtful  as  to  how  the  new  evidence  would  affect  the  result  the 
motion  should  be  sustained.* 

Cn»tf))Uitr*  —  To  determine  the  probable  effect  of  a  new  trial  the 
court  may  examine  the  new  evidence,  and  will  deny  a  new  trial 
if  such  evjbdeace  is  incredible  ^  or  so  inconsistent  with  the  former 
evidence  as  to  be  manifestly  false.# 

SaAcmci^  of  Ve^  EyUftm.  —  A  new  nesses  might  be  upon  aaother  trial  of 
trial  will  not  be  granted  unless  the  ^ew  the  action  cannot  certainly  now  be  de- 
evidence  is  of  such  importance  that  it  termined.  It  presents  a  controverted 
would  probably  overcome  all  the  evi-  case  in  which  the  jury  might  adopt 
dence  given  \Lpon  the  tr;al  inconsistent  either  view.  There  is  a  probability, 
with  the  new  evidence.  O'Hara  v.  New  certainly,  that  they  would  consider  the 
York  Cent.,  etc.,  R.  Co.,  92  Hun  (N.  case  of  the  plaintiff  made  out  rather 
y.)  5O  than  that  the  defense  of  the  defendant 

New  evidence  which  does  not  nega-  was  proved.     And  in  this  state  of  the 

tive    tiie    fact   of  a   pexsonal    injury,  evidence  it  will  be  a  matter  of  propri- 

but   merely   discloses  that  the  injury  ety  and  justice  to  submit  the  case  to 

.was  probahly  infli,cted  in  a  some^wiiat  the  hearing  and  decision  of  another 

difierent  manjier  irom  that  testified  lo  jury."     Wilcox    Silver    Plate    Co.    v. 

on  the  triaJ,  is  iasuficient  to  justify  a  Barclay,  4&  Hun  (N.  Y.)  s\n  foiiowftf  \n 

new    trial.     Omaha,   etc.,    R.    Co.    v.  Holmes  v.  Roper,  (Supreme  Ct.)  32  N. 

O'D^auell,  2^  Neb.  753.  y.  St.  Rep.  470. 

Where   the  .testimony  of  a  witness  8.  Greenleaf  v.  Grounder,  84  Me.  50; 

was  strongly  cor robpiated,  a  new  trial  Lundon    v.    Waddick,    98    Iowa   478; 

wiU  not  be  granted  to  4>ernut  him  to  3utte,    etc.,    Min.    Co.   v,    Sloan,    16 

retract  such  testimony,  as  suchjiewly  Mont.   97;    Taylor   v.   State,    32   Tex. 

discovered  evidence  will  probably  be  Crlm.   Rep.   no;    Harroway  v.  State, 

insufficieat  to  change  the  result.    Peo-  (Tex.  Crim.  App.  1897)  40  S.  W.  Rep. 

pie  V.  Mayhew,  19  Misc.  Rep.  (N.  Y.  262. 

Supreme  Ct.)  313.  The  Vew  WitnflM  Xay  Be  Inpeachtd 

If  the  new  evidence  is  not  inconsist-  on  tl.e  hearing  and  a  new  trial  refused 

ent  with  the  evidence  introduced  at  the  if  the  proposed  evidence  is  incredible, 

trial,  and  may  be  reconciled  with  the  .Greenleaf    v.    Grounder,   84    Me.   50; 

latter,   a    new    trial   will  .be  refused.  Parker  z/.  Hardy,  24  Pick.  (Mass.)  246; 

Wallace  v.  Tumlin,  42  Ga.  462.  Wherry  v,   Duluth,   etc.,    R.   Co.,   64 

Newly  discovered  evidence  that  the  Minn.    415;     Ramos    v.    State,    (Tex. 

footings  of  an  account  book  showing  Crim.  App.  1896)  35  S.  W.  Rep.  378. 

daily  cash    balances  were    erroneous  4.  State  v.  Beard,  126  Mo.  548;  Nor- 

and  had  been  offered  in  evidence  before  ton  v.  State,  (Tex.  Crim.  App.  1897)  39 

the  jury  as  accurate  additions  is  suffi-  S.  W.  Rep.  .57S;    Blinn  v.  McDonald, 

cient  ground  for  a  new  teal  where  it  (Tex.  Civ.  App.  1896)  38  S.   W.  Rep. 

would    probably    change    the    result.  384;  People  v.  Shea,  16  Misc.  Rep.  (N. 

Butterworth  v.  Worth,  4  Bosw.  (N.  Y.)  Y.  Supreme  Ct.)  1  ii. 

624.  A  new  trial  will  not  be  granted  for 

1.  Peyser  v.  Coney  Island,  etc.,  R.  newly  discovered   evidence  in  that  a 

Co.,  81   Hun  (N.  Y.)  70;    Upington  v,  corner-stone  has  been  found  on  a  dis- 

Keenan,   (Supreme  Ct.)  50  N.   Y.  St.  puted  division  line,  where  there  is  evi- 

Rep.  474.  21   N.  Y.  Supp.  69a;    Phelps  dence  that  such  stone  has  been  freshly 

V.  Del  more,  4  Misc.  Rep.  (N.  Y.  Su-  cut  and  located.     Such  evidence  is  not 

preme   Ct.)  508.     See  also  Lindley  v,  sufficiently  trustworthy  and  credible. 

State,  II  Tex.  App.  283.  NaU  v,  Lancaster,  (Ky.  1897)  40  S.  W. 

8.  Macktn   v.  People's  St.  R.,   etc..  Rep.  242. 

Co.,  45  Mo.  App.  82.  In  Patterson  v.  Collier,  77  Ga.  292,  a 

In  a  case  involving  the  credibility  newly    discovered    deed    having    the 

of  witnesses',  it  was  said;    "  What  the  appearance  of  a  forgery  and  purporting 

jcfiect  of  the  testimony  oi  these  wk-  to  have  been  dated  in  1838  was  holS 
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Where  Applicant  Cannot  Snooeed.  —  A  new  trial  will  be  refused  where 
it  appears  from  the  pleadings  and  evidence  that  the  applicant  has 
not  a  sufficient  cause  of  action  or  defense  or  could  not  succeed  in 
any  event.* 

c.  Must  Have  Been  Discovered  Since  Trial.  —  The  tes- 

timony  upon  which  a  new  trial  is  asked  must  have  been  discov- 
ered since  the  trial.* 

If  the  Testimony  Was  Discovered  Before  the  Close  of  the  Trial,  and  even 
after  argument,  but  before  submission  to  the  jury,  it  will  not 
constitute  newly  discovered  evidence,  since  the  applicant  could 
have  informed  the  court  and  offered  such  testimony  at  that  time, 
or,  if  the  witnesses  were  not  at  hand,  could  have  obtained  a  con- 
tinuance.' 

Belief  that  New  Evidence  Exists.  —  The  mere  belief  formed  at  the 

not  to  justify  a  new  trial  where  it  ap-  Wisconsin,  —  Dingman   v.   State,  48 

peared  that  a  water  mark  on  the  deed  Wis.  486. 

was  dated  1840  and  the  attest  was  by  a  United  States,  —  Palmer  v.  Fiske,  2 

justice  of  the  peace  not  commissioned  Curt.  (U.  S.)  14. 

until  1841.  Witness    Becoming    Competent    flince 

Where  thfe  testimony  of  a  new  wit-  Trial.  —  If  the  testimony  of  the  new 

ness  is  shown  by  facts  disclosed  therein  witness  was  Incompetent  at  the  trial, 

to  be  unworthy  of  credit,  a  new  trial  such  testimony  will  not  be  regarded  as 

will   be  refused.    Jernigan  v.  Wainer,  newly  discovered  merely  because  the 

12  Tex.  189.  witness   has  since  become  competent. 

1.  Robinson  v.  Martel,  11  Tex.  149.       Sawyer  v.  Merrill,  10  Pick.  (Mass.)  16. 

2.  Arkansas.  —  Holeman  v.  State,  13  Physical  Examination. —  Where  after 
Atk.  105.  trial  a  statute  was  enacted  permitting 

California,  —  People  v.  Freeman,  92  courts  to  compel  a  plaintifif  in  a  per- 

Cal.  359.  sonal-injury  case  to  submit  to  a  physi- 

Georgia.  —  O'Barr   v,  Alexander,  37  cal  examination,  a  new  trial  will  not  be 

Ga.  195;    Barrow  v.  State,  80  Ga.  191;  granted  to  obtain  such  evidence,  as  it 

Wright  V,  Central  R.,  etc.,  Co.,  21  Ga.  is    not     newly    discovered     evidence. 

345.  Cole  V.  Fall  Brook  Coal  Co.,  87  Hun 

Iowa,  —  Boot   V,  Brewster,  75   Iowa  (N.  Y.)  584. 

631.  Decision  on  Same  Facts  in  Another  Case. 

Kansas,  —  Comstock  Castle  Stove  Co.  —  The  fact  that  a  decision  of  the  same 

V,  Galland,  6  Kan.  App.  833;  Sexton  v,  facts  in  another  case  was  reversed  on 

Lamb,  27  Kan.  432.  a  rehearing,  and  if  followed  would  re- 

Louisiana,  —  Slate  v,  Adams,  39  La.  quire  a  different  finding  of  fact  in  the 

Ann.  238.  pending    case,    does    not    render    the 

Maine,  —  Marden  v.  Jordan,  65  Me.  decision  newly  discovered  evidence  or 

9;  Hara  v.  Ham,  39  Me.  263.  justify    a    new     trial.      Forsiman    v. 

New  Jersey.  —  Den   v.  Wintermute,  Schulting,  38  Hun  (N.  Y.)  482. 

13  N.  J.  L.  177.  8.  Fleet  v.  HoUenkemp,  13  B.  Mon. 
New    York,  —  Gautier    v.    Douglas  (Ky.)  219;    Higden  ».  Higden,  2  A.  K. 

Mfg.  Co.,  52  How.  Pr.  (N.  Y.  Supreme  Marsh.  (Ky.)  42;    Bailey  v.   Landing- 

Ct.)  325;    Mills  V.   Husson,  ^Supreme  ham,  52   Iowa  415;    U.  S.  v.  Gibert,  2 

Ct.)  45  N.  Y.   St.   Rep.  802,  18  N.  Y.  Sumn.  (U.  S.)  19;  People  v.  Vermilyea, 

Supp.  519.  7  Cow.  (N.  Y.)  369;  Berry  v.  Metzler.  7 

Oklahoma,  —  Watkins    v.    U.    S.,    5  Cal.  418;   Jackson  v.  Malin,  15  Johns. 

Okla.  729.  (N.  Y.)  293. 

Texas.  —  Watts  v.  Johnson,  4  Tex.  Evidence  Discovered  Before  the  Bnbmis- 

311;     Shaw    V.    State,    27    Tex.     750;  sion  of  the  case  to  the  jury  is  not  newly 

Griffith  V.  Eliot,  60  Tex.  336;    Texas,  discovered    evidence     on    account    of 

etc.,  R.  Co.  V,   Barron,  78  Tex.  421;  which  a  new  trial  will  be  granted  at 

Curry  v.  State,  (Tex.  Crim.  App.  1893)  special    term.     Dodge    v.    New   York, 

24  S.  W.  Rep.  516.  etc.,  Steamship  Co.,  6  Abb.    Pr.  N.  S. 
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trial  that  new  evidence  exists  is  not  in  effect  a  discovery.* 

Evidence  Known  to  Party  bat  Hot  to  Attorney.  —  Nor  is  evidence  newly 
discovered  which  at  the  time  of  the  trial  was  known  to  a  party, 
but  not  to  his  attorney,  or  vice  versa.^ 

The  DiMorery  of  the  Materiality  ^  or  importance  ^  of  the  proposed 
evidence  does  not  render  it  newly  discovered. 

Osdaiion  in  Testimony  of  Witness.  —  The  discovery  that  a  witness  who 
was  examined  at  the  trial  can  testify  to  material  facts,  omitted  in 
his  testimony,  may  constitute  newly  discovered  evidence,  but 
this  involves  a  question  of  diligence,  which  will  be  considered 
hereafter.* 

Biscoyery  of  Lost  Instruments.  —  In  some  cases  the  discovery  of  a 
lost  instrument  will  be  sufficient  new  evidence,  especially  where 
the    applicant    has    failed    for   want    of    such   proof.*      If  the 

(N.  Y.  Super.  Ct.)  451.  37  How.  Pr.  (N.  asseis  of  the  firm.     Baily  v.  Hornthal, 

Y.)  524.  I  N.  Y.  App.  Div.  44. 

1.  Alger  r.  Merritt,  16  Iowa  121.  Alleged  newly  discovered  evidence, 

A  new  trial  will  not  be  granted  be-  which  is  nothing  but  data  by  which 
cause  a  man  declares  at  the  trial  that  the  recollections  of  witnesses  are  re- 
he  knows  more  of  the  matter  than  all  freshed,  enabling  them  to  testify  more 
the  witnesses  examined,  and  then  positively  than  before  to  facts  corrobo- 
leaves  the  court  before  a  subpoena  can  rative  of  the  defendant's  own  testi- 
be  served  upon  him.  Lester  v.  Goode,  mony,  is  inconclusive  and  cumulative, 
2  Murph.  (>f.  Car.)  37.  and  insufficient  to  require  a  new  trial, 

%,  Isaacs  V,  People,  118  111.  538;  Pace  especially  when  no  diligence  to  procure 

V.  State,  63  Ga.  159;  Russell  v.  Oliver,  the  evidence  at    the  trial   is    shown. 

78  Tex.  II.  Plumb  v.  Campbell,  129  111.  loi. 

8.  O'Barr  v.  Alexander,  37  Ga.  195;  Kewly  Diseovered  Defense.  —  A  discov. 

Berry  v.  State,  87  Ga.  579;  Griffith  v,  ery  of  facts  constituting  a  new  defense 

Eliot,  60  Tex.  334;  Canheld  v,  Jackson,  is  not  ground  for  a  new  trial  for  newly 

112  Mich.  120.  discovered  evidence,  as  a  new  trial  is 

The  Dieoovery  of  the  Materiality  of  Cer-  only  the  re-examination  of  the  issues 

tain  Evidence  at  the  trial,  after  ascer-  previously   tried.     In    such    case    the 

taining  the  views  of  the  court,  is  not  remedy  of  the   party  is   by  a  bill  of 

an  excuse  for  negligence  in  failing  to  review  for  newly  discovered   matter, 

discover  such  evidence,   which  might  Rich  v,  Starbuck,   50  Ind.  126,  citing 

easily  have  been  discovered  if  counsel  Swift  v.  Wakeman,  9  Ind.  552;  Nelson 

had  known  its  materiality  and  searched  v.  Johnson,  18  Ind.  329. 

for  it.    Codman  v.  Vermont,  etc.,  R.  4.  The  Sabeeqaent  Bisooyery  of  the  Im- 

Co.,  17  Blatchf.  (U.  S.)  i.  portance  of  Evidence  in  possession  of  the 

*' A  party  is  bound  to  know  the  ma-  moving  party  does  not  render  such  evi- 

teriality  of  testimony  known  to  him,  dence  newly  discovered,  but  discloses 

except  in  cases  of  surprise  at  the  trial.'*  the  negligence  of  the  applicant.     Van 

Berry  v.  Metzler,  7  Cal.  418.  Tassell  v.  New  York,  etc.,   R.   Co.,  I 

Disoovery  of  More  AoeorateEvidenee, —  Misc.  Rep.  (N.  Y.  C.  PI.)  312;  Hartman 
Where  a  defendant  knew  that  a  book-  v.  Morning  Journal  Assoc,  (C.  PI.)  46 
keeper  could  testify  that  the  firm  which  N.  Y.  St.  Rep.  403;  Dickson  v.  Math- 
employed  him  was  not  insolvent  at  a  ers,  Hempst.  (U.  S.)  65. 
certain  time,  and  could  have  produced  5.  See  infra.  III.  11.  d.  Due  Diligence 
such  witness,  the  subsequent  discovery  Must  Have  Been  Used  Be/ore  Trial. 
by  the  bookkeeper  of  more  accurate  6.  Grotte  v,  Schmidt,  80  Iowa  454; 
information,  consisting  of  the  trial  bal-  Katz  v.  Atfield,  i  Misc.  Rep.  (N.  Y. 
ances  and  inventories  of  the  firm,  will  City  Ct.)  217;  Bledsoe  v.  Nixon,  69  N. 
not  render  his  testimony  newly  discov-  Car.  81 ;  Mercer  v.  King,  19  Ky.  L. 
cred  evidence,  since  the  only  difference  Rep.  781,  (Ky.  1897)  42  S.  W.  Rep.  106; 
in  the  knowledge  of  the  witness  is  his  Reeves  v.  Skipper,  94  Ala.  407;  Cox  v. 
ability  to  give  the  exact  amount  of  the  Prewett,  (Ky.  1894)  26  S.  W.  Rep.  589; 
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contents  of  the  instrument  were  established  by  secondary  evi- 
dence, the  instrument  itself  will  be  mere  cumulative  evidence, 
and  insufficient  unless  so  clearly  decisive  as  to  change  the  result.* 
A  party  fails  to  exercise  due  diligence  if  he  fails  to  introduce 
secondary  evidence  of  an  instrument  known  to  be  lost.* 

d.  Due  Diligence  Must  HaVe  Been  Used  Before  Trial 

—  (i)  Generally,  —  Where  a  new  trial  is  sought  on  the  ground  of 
newly  discovered  evidence  it  must  appear  not  only  that  the  evi- 
dence has  been  discovered  since  the  former  trial,  but  also  that  it  is 

Butts  V.  State,  35  Tex.  Crim.  Rep.  364;  not   be  granted  to  permit  a  party  to 

Less  V.  Hooks,  (Tex.  Civ.  App.   1896)  prove  a  title  by  lost  deed,  where  no 

39  S.  W.  Rep.  319.  effbrt  waft  made  sit  the  trial  to  prove 

In  an  action  to  recover  the  value  of  the  contents  of  the  deed  by  secondary 

the   plaintiff's    share   in    his    father's  evidence.      The    cCurt  said:      **  They 

estate,    the   plaintiff  claimed   that    he  [the  defendants]  could  have  shown  the 

was  induced  while  drunk  to  make  cer*  destruction   or  loss  of  the  deed,  and 

tairt  cdntfeyHnces  to  his  wife.     A  mo-  their  diligence  in  endeavoring  to  find 

tion  was  made  for  a  new  trial  for  newly  it,  if  it  were  lost,  and  then  proved,  ot 

discovered   evideftcc  consisting  of  an  at  least  etideavored  to  prove,  the  con- 

unserved   but  terified   answer  of  the  tenis  of  the  deed   by  Secondary  evi- 

plaintiff    in    another    case    in    which  dence.     If  they  had  attempted  to  make 

lie  alleged  that  the  conveyances  to  his  such   proof,   and    tinavoidably   failed, 

wife  were  valid.     It  was  held  that  such  dnd  in  addition  thereto  if  they  had,  on 

evidence  was  not  privileged    because  the  trial,   made  any  claitns  of  rights 

found  among  the  papers  of  ihe  plain-  under  the  Illinois  ditch  Utie,  or  sought 

tiff's  wife  after  her  decease,  and  that  a  to  establish  any,  we  should  regard  with 

new   trial    should    be    granted.     Wil-  more  favor  theif  claim  of  newly  dis- 

son   V.   Clancey,   6    N.    V.    App.    Div.  covered  evidence.     On  the  ttial   they 

449.  had  evidence  of  their  alleged   rights 

The  Finding  Of  a  Deed  Which  Is  Ap-  under  the  Illinois  ditch   title.      Thev 

pardntly  n  Forgery  is   not  sufficient  to  had  evidence  of  the  loss  of  the  6t^Q^ 

change  the  result  on  a  new  tHal.     Pat-  and  they  had   the  grantees  present  in 

terson  v.  Collier,  77  Ga.  292.  court  to  prove,  or  attempt  to  pfove,  the 

1.  Uodttdary  Evidd&ee.  —  Wisconsin  contents.  They  made  no  such  effort. 
Cent.  R.  Co.  v.  Ross,  142  111.  9;  Mc-  The  deed  now  would  prove  no  more 
Mullen  V.  Winfield  Bldg.,  etc.,  Assoc,  than  the  secondary  evidence  of  its  con- 
4  Kan.  App.  459.  tents  would  have  proved  on  the  trial. 

The  finding  aftfer  the  verdict  of  tnis-  We  are  of  opinion  that  no  meritorious 

placed  letters  which  are  relevant  to  the  showing  of  newly  discovered  evidence 

issue,  but  whose  contents  merely  tend  is  made.'* 

to  Corroborate  one  side  of  the  case,  and        A  nt^  trial  will  npt  be  granted  to  a 

raise  little  probability  that  the  result  party  on  the  ground  of  newly  di^cov- 

will   be  changed,  will  not  be  sufficient  ered  evidence  consisting  of  a  lost  docu- 

ground    for    granting    a     new    trial,  ment  \^hich  such  party  kneW  at  the 

Wimpy  V.   Gaskill,   79  Ga.   620.     See  time  of  the  trial  to  be  in  existence,  and 

also  Robinson  v.  Veal,  79  Ga.  633.  the  contents  of  which,  upon  proof  of 

In  an  Aotion  on  a  Policy  Which  Had  loss,  he  cotld  have  proved  by  parol. 
Been  Lost,  the  plaintiff  showed  that  he  Chaptnan  v.  Moore,  107  Ind.  223. 
had  made  diligent  seafch.  Subse-  The  Lou  of  Relevant  Testimony  in  the 
quently  to  a  verdict  for  the  plaintiff.  Form  of  Letters  Would,  after  diligent 
the  policy  was  found  in  an  unusual  search,  authorize  proof  of  their  con- 
place,  and  showed  that  it  was  payable  tents,  and  their  discovery  after  verdict 
to  another  than  the  plaintiff,  whose  re-  and  judgment,  nb  reason  being  shown 
ceipt  was  on  it.  It  was  held  that  a  why  they  were  not  proved  at  the  trial, 
new  trial  should  be  granted.  Protec-  is  no  ground  for  a  bill  for  a  new  trial, 
tion  L.  Ins.  Co.  v.  Dill,  91  111.  174.  especially  if  they  were  merely  corrobo- 

2.  Duty  to  Prove  by  Beeondary  Evidenoe.  rative  in  a  conflict  of  parol  evidence. 

—  In   Quigley  v.   Birdseye,   11  Mont,  and  not  decisive  of  the  controversy. 
439,  it  was  held  that  a  new  trial  would  Wimpy  v.  Gaskill,  76  Ga.  41. 
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Buch  that  by  the  exercise  of  reasonable  diligence  on  the  part  of 
the  applicant  it  could  not  have  been  procured  for  the  trial.  ^  The 
authorities  are  unanimous  to  the  effect  that  a  new  trial  will  not 
be  granted  oft  the  ground  of  newly  discovered  evidfeilce  Which 
could  have  been  discovefed  before  trial  by  the  exercise  of  reason- 
able diligence.^ 

li  ]>ofree    of    biUfOMO    Bo^nirodi— '  ef  ordinary  diligence..  Thompson  r. 

The  law  does  nut  require  the  exerciso  Welde*  37  N.  Y.  App.  Dlv«  186. 

of  extraordinary  diligence.     It  is  suffl^^  2.  Alabama.  —  Lowery    v.   State,   98 

cient  if  it  appears  that  the  applicant  Ala.  45;  Simpson  v.  Golden,  114  Ala. 

has    exercised    reasonable    diligence.  336)  McLeod  v.  Shelly  Mfg.,  etc.,  Co.^ 

bonynge  v.  Waterburyt  19  Hun  (N.  Y.)  108  Ala.  81;  Kansas  City,  etc.4  R.  Cd. 

S34.  V.  Phillips.  98  Ala.  159;  Bayonne  Knife 

The  siatutes  of  many  states  require  Co.  v»  Umoenhauer,  107  Ala.  496. 

merely  the  exercise  of  *'  reasonable  *'  Arkdnstut  —  bourland  f/.  Skimnee^  11 

diligence  to  discover  evidence  before  Ark.  671;  Holeman  v.  State,  13  Ark. 

trial.     This  does  not  require  the  exer-  105;  Chandler  v.  Lazarus,  55  Ark.  312. 

else  of  the  highrst  degree  of  diligence  California.  —  Stoakes  v.  Monroe,  36 

possible.  Stinemanv.  Beath,  36  towa 73.  Cal.    383;    Baker  v.    Joseph,    16  Cal. 

Reasonable    diligence,    within    the  173)    Butler  v.   Vassault,   40  Cal.  74; 

meaningof  the  statute,  "does  not  neees-  People  v.  Nelson,  83  Cal.  4^1 ;  Harral*' 

sarily  involve  an  effort  by   the  party  son  z/.  Barrett,  99  Cal.  607;  People  v, 

*o  discover  evidence  proving  or  tend-  McCurdy,  68  Cal.  576;  People  v.  Jones, 

2ng  to  prove  a  given  fact.  Unless  he  has  (Cal.  t88s)  8  Pac.  Rep;  6ii;  People  v, 

sufficient  ground  to  believe  it  exists,  Ceseda,  90  Cal.  381;  People  v.  Lebng 

or  at   least  to  put  him  on  inquiry.*'  Yune  Gun,  77  Cal.  636;  Weinburg  v. 

Skinner  v.  Walker,  98  ky.  729.  Somps,  (Cal.   18^3)  33  Pac.  Rep.  341] 

EffsQtef  Bnliagof  Trial  Coiurt  oa  IHli-  Smith  v.  Smith,  no  Cal.  183;  Russell 

^•nM.  —  Diligence,  or  the  want  of  it,  v,  Dennison,  45  Cal.  337. 

in  discovering  tcstimt)ny  in  a  particU-  ,   Connecticut.  ^  ifojct  v.  Huntington, 

lar  case,  depends  in  so  great  a  degree  Kirby  (Conn.)  282;  Barber  v.  Brace,  3 

upon  the  various   circumstances   sur-  Conn.  9;  Lester  f.  State,  11  Conn.  415: 

rounding  the  parties  and  the  conduct  Norwich,   etc.,    R.    Co.   v.   Cahill,    18 

of  the    cause,    which    are    peculiarly  Conn.  484;  Parsons  v.  Piatt,  37  Conn, 

within  the  knowledge  of  the  trial  court,  563;  Waller  v.  Graves,  20  Conn.  30J. 

that  its  determination  on  the  matter  of  Delaware.  —  McCombs  v.  Chandler,  5 

granting  a  new  trial  made  in  view  of  Ham  (Del.)  423. 

them  will  rarely  be  disturbed.    Jones  Georgia.  —  Wright  v.  Central  R.,etc.« 

V4   Singleton,   45   Cal.   92.      See    also  Co.,  si  Ga.  345;  Candler  v.  Clarke,  ^ 

Smith  V.  State,  81  Ga.  479;    Andersen  Ga.  55D;  O'Barr  v.  Alexander,'  37  Ga. 

V*    State,   43    Conn.    514;    Topeka    ir.  195;  Wise  f.  State,  24  Ga.  31;  Spurlock 

Smelser,   5  Kan.  App.  95;    Olathe  </.  v.  West^  80  Ga.  302;  McAfee  v.  State, 

tiortier,  38  Kan.  312.  31  Ga.  411;  Avery  v.  State.  26  Ga,  233; 

Upon    the    question    of    reasonable  Roberts  v.  Stdte,  3  Ga.  310;  Beard  v. 

diligence,  the  physical  and  pecuniary  Simmorts,  9  Ga.  4j  Wright  v.  State^  34 

condition  of  the  party^  his  knowledge  Ga;  ito;  Arnett  v,  PaUlett,  59  Ga.  856; 

as  to  the  essential  facts  of  the  case,  and  Verdery  v.  Savannah,  etc.,  R.  Co.,  82 

the  difficulty  df  establishing  them  by  Ga.  675;  Cedattbwn  v.  Freeman,  89  Ga. 

competent  testimony  are  all  proper  to  491;  Spier  v.  State,  89  Ga.  737;  Brun^ 

be  considered.     Detfdit  Savi  Bank  #.  ner  v.   Black,   92  Ga.   497;    Hines  v. 

Truesdail,  38  Mich.  430;  Ready  Roofing  State,  93  Ga.  187;  Thompson  v.  Ray, 

Co.  V.  Taylor,  I5   Blatchf.  (U.  S.)  04;  99  Ga.  540;   Canfield  v*  Jdnes,  97  Ga. 

Hunter  v.  Randall,  69  Me.  183;  Rollins  334;  Greer  v.  State^  87  Ga.  559;  JohnSon 

V.  State,  61  Ga.-43a;  iEtna  Ins.  Co.  t/«  v.  State,  89  Ga.  107;  Sconyers  v.  State, 

Sparks,  62  Ga.  187.  85  Ga.  672;  Lynch  v.  Sute^  84  Ga.  726} 

KsglMt   of   Attornej.  —  A    party    is  Wynn  v.  State.  81  Ga.  744;  Bryant  z/.^ 

charged  with  the  neglect  of  his  attor^^  State,  80  Ga.  272;  Murks  t.  State^  92' 

ney  where  material  evidence  has  been  Ga.    449;    Ford   v.   State,  91  Ga.  162 ; 

discdvered  after  trial  which  could  have  Gaddis  v.  State,  91  Ga.    148;    Etowah 

been  discovered  before  by  the  exercise  Gold  Min.  Co.  &*  Exeter,  9I  Oa.  171; 
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(2)  Discovery  of  Evidence  on  Record,  —  Thus  a  new  trial  will 
not  be  granted  if  the  newly  discovered  evidence  is  a  matter  of 

McCrary  v.  Grandy,  92  Ga.  319;  Mc-  Carson    v,    Henderson,    34  Kan.   404; 

Elmurray  v.  Blue,  91  Ga.  509;  Statham  Olathe  v.  Horner,  38  Kan.  312;  Smith 

V.  Shellnut,  86  Ga.  377;  Robinson  v.  v.   Williams,    11  Kan.  104;   Wilkes  v. 

Veal,  79  Ga.  633 ;  Poullain  z/.  PouUain,  Wolback,  30  Kan.   375;  Missouri  Pac 

79  Ga.  II;  Patterson  v.  Collier,  77  Ga.  R.   Co.    v,    Lovelace,     57    Kan.    195; 

292;  McDonough  V.  Carter,  98  Ga.  703;  Lukens  v.  Garrett,  2  Kan.  App.  722; 

King  V.  Neel,  98  Ga.  438;  Cureton  v.  Bowling  v.  Floyd,  5  Kan.  App.  879,  48 

Clopton,  99  Ga.  616.  Pac.  Rep.  875. 

liiinais.  —  Brown  v.  Luehrs,  95   111.  Kentucky,  —  Coffey  v.   Proctor  Coal 

195;     Tobin   V.    People,    loi    111.    121;  Co.,  (Ky.    1892)    20  S.   W.    Rep.   286; 

Chicago,  etc.,  R.   Co.  v.  Sullivan,  21  Hedge  v.  Lehrer,  18  Ky.  L.  Rep.  558, 

111.  App.  580:  Union  Rolling  Mill  Co.  (Ky.  1896)  37  S.  W.  Rep.  261;  Ashcraft 

V,    Gillen,    100   111.    52;    Dyke  v,   De  v.   Barker,   19  Ky.    L.  Rep.   222,  (Ky. 

Young,  133  111.  82;  Pomeroy  v.  Patter-  1897)  39  S.  W.  Rep.  510. 

son,  40  111.  App.  275;  Dueber  Watch  Louisiana.  —  Wilson  v.  Churchman, 

Case  Mfg.  Co.  z/.  Lapp,  35  111.  App.  372;  4  La.  Ann.  452;  State  v.  Bradley,  6  La. 

Chicago    Exhaust,    etc.,    Pipe    Co.  v,  Ann.  555;    Berger  v.  Spalding,  13  La. 

Johnson,  44  111.  App.  224;  Williams  v.  Ann.   580;    Stone  v.  Rose,  2  La.  Ann. 

People,  164  111.  481;  Plumb  v.  Camp-  225;  State  v.  Marcus,  44  La.  Ann.  978; 

bell,  129  111.  loi;  Bean  v.  People,  124  State  v.   Leftwich,  46  La.  Ann.  1194; 

111.  576.  Coste*s  Succession,  43  La.  Ann.  144; 

Indiana.  —  Mason    v.    Palmerton,   2  State  v.  Keaveny,  49  La.  Ann.  667. 

Ind.  117;  Mclntlre  v.  Young,  6  Blackf.  Maine,  —  Howard  v,  Grover,  28  Mc, 

(Ind.)    496;   Coe  v.  Givan,    i    Blackf.  97;  Potter  v.  Sewall,  54  Me.  142;  Tit- 

(Ind.)  367;  Ft.  Wayne,  etc.,  R.  Co.  v.  comb  v.  Potter,  11  Me.  218;  Atkinson 

Fhalor,  51  Ind.  485;  Johnson  v.  Herr,  v.  Conner,  56  Me.  546;  Ham  v.  Ham, 

88  Ind.  280;  Du  Souchet  v.  Dutcher,  39  Me.  263;  Greenleaf  v.  Grounder,  84 

113  Ind.  249;    Lewis  v.  Crow,  69  Ind.  Me.  50;  Michaud  v.  Canadian  Pac.  R. 

434;    Allen    V.    Bond,    112    Ind.    523;  Co.,  88  Me.  381;  Hammond i^.  Phillips, 

Schmurr  v.  Stults,  119  Ind.  429;  Bar-  89  Me.  70. 

tholomew  V.  Loy,  44  Ind.  393;  Test?/.  Massachusetts. — Gardner  v.  Gardner, 

Larsh,  100  Ind.   563;    Kochel  v.  Bart-  2  Gray  (Mass.)  434;  Damon  v,  Carrol, 

lett,  88  Ind.  237;  Bowman  v.  Clemmer,  167  Mass.  198. 

50  Ind.  10;  Cook  V.  Hare,  49  Ind.  268;  Michigan.  —  Gray    v.     Barton,    62 

Graham  v.  Payne,  122  Ind.  403;  Keis-  Mich.  186. 

ling  V.  Readle,  i  Ind.  App.  240;  Lock-  Minnesota,  —  Nininger  v.  Knox,  8 
wood  V,  Rose,  125  Ind.  588;  Richter  v.  Minn.  140;  Austin  v.  Northern  Pac.  R. 
Meyers,  5  Ind.  App.  33;  Morrison  v.  Co.,  34  Minn.  351;  Hendrickson  v. 
Casey,  129  Ind.  277:  Beers  v.  Flock,  2  Tracy,  53  Minn.  404;  Broats'.  Moor,  44 
Ind.  App.  567;  Ward  v.  Voris,  117  Ind.  Minn.  468;  Galvinr.  St.  Paul,  62  Minn. 
368;  Kellej  V.  Kelley,  8  Ind.  App.  606;  145;  Wherry  v.  Duluih,  etc.,  R.  Co.,  64 
Chicago,  etc.,  R.  Co.  z/.  McKeehan,  5  Minn.  415;  Nelson  v.  Carlson,  54  Minn. 
Ind.  App.  124;  East  v.  McKee,  14  Ind.  90;  Meeks  v.  St.  Paul,  64  Minn.  220. 
App.  45;  Huntington-White  Lime  Co.  Mississippi. — Vanderburg  v.  Camp- 
tz.  Mock,  I4lnd.  App.  221;  Crumrine  I/,  bell,  64  Miss.  89;  Lee  v.  Hooker,  7 
Crumrine,  14  Ind.  App.  641.  SmeH.    &    M.    (Miss.)    601;    Dean    v. 

Iowa.  —  Manson  v.   Ware,   63   Iowa  Young,  13  Smed.  &  M.  (Miss.)  118. 

346;     Mays    V.    Deaver,    i    Iowa  216;  Missouri.  —  State  v.  Musick,  loi  Mo. 

Stuckslager  v.   McKee,  40  Iowa  212;  260;    State    v.    Lichliter,   95  Mo.  402; 

Goddard  v.  Leffingwell,  40  Iowa  249;  Johnston   v.    Shortridge,    93  Mo.  227; 

Iowa  City  First  Nat.  Bank  v.  Charter  Smith  v.  Matthews,  6  Mo.  600;  Sturdy 

Oak  Ins.  Co.,  40  Iowa  572;  Clark  v.  v.  St.  Charles  Land,    etc..  Co.,  33  Mo. 

Nelson,  40  Iowa  678;  Norris  v.  Hix,  74  App.  44;  Barry  v.  Blumenthal,  32  Mo. 

Iowa  524;  Taylor  v.  Chicago,  etc.,  R.  29;    Tilford  v.   Ramsey,    43  Mo.  410; 

Co.,  80  Iowa  431;  State  v.  Dimmitt,  88  Hanley  v.  Dlanton,  i  Mo.  49;  Corrigan 

Iowa  551;  State  v.   Hall,  97  Iowa  400;  v.  Brady,  38  Mo.  App.  649;  Shotwell  v, 

Heathcote  v.  Haskins,  74  Iowa  566.  McElhinney,  loi  Mo.  677;  Tall  v.  Chap- 

Kansas.  —  Sexton  v.  Lamb,  27  Kan.  man,  66  Mo.  App.  581;  State  v.  John- 

432;   Clark  V,  Norman,  24  Kan.   515;  son,  139  Mn.  197. 
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record,  as  it  could  have  been  discovered  by  reasonable  diligence. 

Records  are  always   accessible  to   both   parties,    and   diligence 
requires  that  they  be  examined  and  procured  in  time  for  the  trial. 

Montana.  —  Quigley  v.   Birdseye,   ii  Y.   47;    Garvey   v.   U.S.   Horse,   etc., 

Mont.  439;  Stale  v.  Gay,  18  Mont.  51.  Show,  3  Misc.  Rep.  (N.  Y.  City  Ct.)  35a; 

/Nebraska,  —  Heady    v.    Fishburn,    3  Briel  v.  Buffalo,  68  Hun(N.  Y.)  219,  144 

Neb.  265.  N.  Y.   163;  Davja  v.  Grand  Rapids  F. 

Nevada.  —  Manning      v.     Gignoux,  Ins.  Co.,  7  N.  Y.  App.  Div.  403;  Bath 

23  Ne\.  322.  Gas  Light  Co.  v,  Claffy,  18  N.  Y.  App. 

iV/w  Jersey.  —  Miller  v.  Ross,  43  N.  Div.  155. 

J.  L.  552;  Servis  v.  Cooper,  33  N.  J.  L.  North  Carolina.  —  McDonald  v.  Car- 

68;  Sheppard  v.  Sheppard,  10  N.  J.  L.  son,  95  N.  Car.  377. 

250;  Deacon  «/.  Allen,  4  N.  J.   L.   3S6;  Pennsylvania,  —  Fey  v.  Ryan,  3  Phila. 

Den  V.  Geiger,  9  N.  J.  L.  225.  (Pa.)  406.  16  Leg.  Int.  (Pa.)  164;  Turn- 

New  Mexico. — Ruhe  z/.  Abren,  x  N.  bull   v.   O'Hara,   4  Yeates  (Pa.)  446; 

Mex.  247.  Wain  v.  Wilkins.  4  Yeates  (Pa.)  461; 

New  York.  —  People  v.  Mack,  2  Park  M*Laughlin  v.  Maybury,  4  Yeates  (Pa.) 

Cr.  Rep.   (N.   Y.)  673.  10  How.  Pr.  (N.  534;  Knox  v.  Work,  2  Binn.  (Pa.)  582; 

Y.  Supreme  Ct.)  261;  Meyer  v.  Fiegel,  Aubel  v.  Ealer,  2  Binn.  (Pa.)5S2,  note  a, 

38  How.    Pr.  (N.   Y.   Super.    Ct.)  424;  Rhode  Island.  — V^^sx^W.  v.  Dodge,  16 

Whitney   v.  Saxc,  15   Civ.   Pro.    Rep.  R.  I.  740;  Hawkins  z'.  Capron,  17  R.  I. 

(N.  Y.    City   Ct.)   450;    People   v.  Su-  679. 

perior   Ct.,   5    Wend.    (N.    Y.)   114,    10  South  Carolina. — Durant  v.  Philpot, 

Wend.  (N.    V.)  285;    Geneva,  etc..  R.  16  S.  Car.  116;  Drayton  v.  Thompson, 

Co.  V.  Sage,  35  Hun  (N.  Y.)  95;  Camp-  i  Bay  (S.  Car.)  263;  State  v.  Gordon,  i 

bell  V.  Genet,  2  Hilt.  (N.  Y.)  290;  Leavy  Bay  (S.  Car.)  491;  Tillman  v.  Hatcher, 

V.  Roberts,  2  Hilt.  (N.  Y.)  285,  8  Abb.  i  Rice  L.  (S.  Car.) 271;  Sams?/.  Hoover, 

Pr.  (N.  Y.)  310;  Williams  «/.  Baldwin,  33S.  Car.  401;  Covington  z-.  Covington, 

18  Johns.  (N.  Y.)  489;  Gould  v.  Moore,  47  S.  Car.  263. 

40  N.  Y.  Super.  Ci.  387;    Plattsburgh  South  Dakota.  —  GsLines  v.  White,  1 

First  Nat.  Bank  v.  Heaton,  6  Thomp.  S.  Dak.  434;  Demmon  v.  Mullen,  6  S. 

&  C.  (N.   Y.)  37;  Reese  v.  Stadler,  54  Dak.  554. 

How.  Pr.  (N.  Y,  C.  Pl.)492;  Barteau  v.  Tennessee.  —  Harbour  v.  Rayburn, 
Phoenix  Mut.  L.  Ins.  Co.,  67  Barb.  (N.  7  Yerg.  (Tenn.^  432;  Tabler  v.  Connor, 
Y.)  354;  Oakley  v.  Sears,  7  Robt.  (N.  i  Baxt.  (Tenn.)  195. 
Y.)  Ill;  Hatfield  v.  Macy,  52  How.  Pr.  Texas.  —  Waples r.  Overaker,  77  Tex. 
(N.  Y.  Supreme  Ct.)  193;  Palmer  v.  7;  Richards  v.  Smith,  67  Tex.  610; 
Mulligan,  3  Cai.  (N.  Y.)307;  Gautier  v.  Watts  v.  Johnson,  4  Tex.  311 ;  Shaw  v. 
Douglass  Mfg.  Co.,  52  How.  Pr.  (  N.  Y.  State,  27  Tex.  750;  McVey  v.  State,  23 
Supreme  Ct.)325;  Weston  v.  New  York  Tex.  App.  659;  White  v.  State,  10  lex. 
El.  R.  Co.,  42  N.  Y.  Super.  Ct.  156;  App.  167;  Harrell  v.  Hill,  15  Tex.  270; 
Price  V.  Price,  33  Hun  (N.  Y.)  432,  1  Burnley  v.  Rice,  2i  Tex.  171;  Cleveland 
How.  Pr.  N.  S.  (N.  Y.)  145;  Hooker  v.  v.  Sims,  69  Tex.  153;  Sabine,  etc.,  R. 
Terpening,  55  Hun  (N.  Y.)6io,  29  N.  Co.  v.  Wood,  69  Tex.  679;  Johnson  v, 
Y.  St.  Rep.  818,  8  N.  Y.  Supp.  639;  Flint,  75  Tex.  379;  Texas,  etc.,  R.  Co. 
Albert  v.  Sweet  (Supreme  Ct.)  29  N.  Y.  v.  Barron,  78  Tex.  421;  Russell  v,  Oli- 
St.  Rep.  644,  9  N.  Y.  Supp.  86;  Luthy  ver,  78  Tex.  11 ;  Missouri  Pac.  R.  Co. 
v.  Regan,  61  Hun  (N.  Y.)  626,  41  N.  Y.  v.  White,  80  Tex.  202;  Russell  v.  Wall, 
St.  Rep.  579, 16  N.  Y.  Supp.  400;  Queen  79  Tex.  664;  Hocker  v.  Day,  80  Tex. 
V.  Bell,  2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  529;  Castlem^n  v.  Norwood,  (Tex.  Civ. 
575.  22  N.  Y.  Supp.  398;  Smith  v.  App.  1896)  36  S.  W.  Rep.  941;  Black- 
Rentz,  73  Hun  (N.  Y.)  195;  Behrens  v.  well  v.  State,  29  Tex.  App.  194;  West- 
Bloom,  (City  Ct.)  3  N.  Y.  Supp.  551;  ern  Union  Tel.  Co.  v.  Hearne,  7  Tex. 
Hartman  v.  Morning  Journal  Assoc,  Civ.  App.  67;  Primm  v.  Mensing,  14 
(C.  PI.)  19  N.  Y.  Supp.  401,  138  N.  Y.  Tex.  Civ.  App.  395;  Haskins  v.  State, 
638:  Conable  v.  Smith,   (Supreme  Ct.)  (Tex.  Crim.  App.  1892)205.  W.  Rep.  832; 

19  N.  Y.  Supp.  446,  64  Hun  (N.  Y.)638;  Smith  v.  State,  22  Tex.  App.  350;  Bell 
Michel  V.  Colegrove,  22  Civ.  Pro.  Rep.  v.  State,  32  Tex.  Crim.  Rep.  436,  (Tex. 
(N.  Y.  Super.  Ct.)  297,  304,  61  N.  Y.  Crim.  App.  1892)  20  S.  W.  Rep.  362; 
Super.  Ct.  278,  280:  Randall  v.  Packard,  Barner  v.  State,  (Tex.  Crim.  App.  1892) 
I  Misc.  Rep.  (N.  Y.  C.  PI.)  347,  142  N.  20  S.  W.  Rep.  559;  Reagan  v.  State,  28 
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Especially  is  this  rule  applicable  when  it  does  not  appear  that  the 
movant  was  ignorant  of  the  existence  of  the  record  in  question.* 
(3)  Failure  to  Introduce  Other  or  Secondary  Evidence,  —  It  is  a 
general  rule  that  if  the  same  fact  could  have  been  proven  at  the 
trial  by  evidence  other  than  that  newly  discovered,  a  new  trial 
will  not  be  granted,  unless  the  applicant  can  satisfactorily  explain 
why  he  did  not  attempt  to  use  the  evidence  at  his  hand.* 


Tex.  App.  227;  Huffman  v.  State,  28 
Tex.  App.  174;  Schuessler  v.  State, 
19  Tex.  App.  472;  Timatis  v.  State,  31 
Tex.  Crim.  Rep.  556;  Smith  v.  State, 
31  Tex.  Crim.  Rep.  15;  Briggs  z/.  Rush, 
I  Tex.  Civ.  App.  19;  Turner  v.  State, 
37  Tex.  Crim.  Rep.  451;  Flippo  v. 
State,  (Tex.  Crim.  App.  1893)  22  S.  W. 
Rep.  139;  Parker  v.  State,  (Tex.  Crim. 
App.  1893)  21  S.  W.  Rep.  684;  Clay  v. 
State,  (Tex.  Crim.  App.  1893)  22  S.  W. 
Rep.  Q73;  Yeldell  v.  State,  (Tex.  Crim. 
App.  1894)  25  S.  W.  Rep.  424;  Delavan 
V.  State,  (Tex.  Crim.  App.  1895)  29  S. 
W.  Rep.  385;  Crawford  v.  State  (Tex. 
Crim.  App.)  29  S.  W.  Rep.  42;  Wilson 
V,  Stale,  37  Tex.  Crim.  Rep.  156;  Car- 
rico  V.  State,  36  Tex.  Crim.  Rep.  618; 
HoUiday  v.  State,  35  Tex,  Crim.  Rep. 
133;  Williams  v.  State,  (Tex.  Crim. 
App.  1896)34  S.  W.  Rep.  271:  Ander- 
son V.  State,  (Tex.  Crim.  App.  1896) 
36  S.  W.  Rep.  97. 

Vermont,  —  Stearns  v,  Allen,  18  Vt. 
119. 

Virginia,  —  De  Lima  v,  Glasscll,  4 


465;  Whetmore  v,  Murdock,  3  Woodb. 
&  M.  (U.  S.)  380;  Washburn  v,  Gould.  3 
Story  (U.  S.)  122;  Palmer  v.  -Fiske, 
2  Curt.  (U.  S.)  14;  Garrison's  Case,  2 
Ct.  of  CI.  382:  Fikcs  V.  Bentley, 
Hempst.  (U.  S.)  61 ;  Dickson  v.  Mathers, 
Hempst.  (U.  S.)  65;  Coote  v.  U.  S, 
Bank,  3  Cranch  (C.  C.)  95;  Hatch  v. 
The  Newport,  44  Fed.  Rep.  300; 
Cheeney  v.  Nebraska,  etc..  Stone  Co., 
41  Fed.  Rep.  740;  Wright  v.  Southern 
Express  Co.,  80  Fed.  Rep.  85. 

1.  Shiels  V.  Lamar,  58  Ga.  590; 
Fullers.  Harris,  29 Fed.  Rep.  814;  John- 
son V.  Flint,  75  Tex.  379;  Galvin  v.  St. 
Paul,  62  Minn.  145;  Robinoe  v.  Doe, 
6  Blackf.  (Ind.)  85;  Peyton  v.  Kruger, 
77  Ind.  486;  Morgan  v.  Houston,  25 
Vt.  570;  Weimer  v.  Lowcry,  11  Cal. 
104. 

Discovery  of  Beoordi.  —  Newly  dis- 
covered testimony,  consisting  of 
deeds  on  record  afifecting  the  very 
lands  in  dispute,  will  not  warrant  the 
granting  of  a  new  trial,  for  such  rec- 
ords are  always  accessible  to  both  par- 


Hen.  &  M.  (Va.)  369;  Gordon  v.  Har-    ties,  and  diligence  would  examine  and 


vey,  4  Call  (V^a.)  450;  Arthur  v.  Chavis, 
6  Rand.  (Va.)  152;  Thompson  v.  Com., 
8  Grait.  (Va.)637;  Corey  v.  Moore,  86 
Va.  721;  Norfolk,  etc.,  R.  Co.  v. 
Draper,  90  Va.  245. 

Washington.  —  State  v,  Stowe,  3 
Wash.  206;  Wilson  v,  Waldron,  12 
Wash.  149. 

IVest  Virginia,  —  Snider  v.  Myers,  3 
W.  Va.  195;  Carder  v.  State  Bank,  34 
W.  Va.  38;  Zickefoose  v,  Kuykendall, 
12  W.  Va.  23;  Tefft  v.  Marsh,  i  W. 
Va.  38;  Dower  v.  Church,  21  W.  Va. 
23. 

Wisconsin.  —  Wieting  v.  Millston,  77 
Wis.  523;  Sawyer  v.  La  Flesh,  65  Wis.     corporation,  made  more  than  one  hun- 


procure  them  in  time  for  the  trial. 
Shiels  V.  Lamar,  58  Ga.  590. 

Where  a  deed  had  been  lost  and 
could  not  be  procured  at  the  time  of 
trial,  but  was  subsequently  found, 
and  it  was  shown  that  the  index  in 
the  register's  office  was  so  mutilated 
that  the  record  of  the  deed  could  not 
have  been  found  without  searching 
the  deed  books  leaf  by  leaf,  a  new 
trial  was  granted.  Elliott  v,  Harris, 
,81  Ky.  470. 

Disoovery  of  Entry  in  Volnminons 
Becord.  —  The  failure  to  discover  at 
the  trial  an  entry  in   the   books  of  a 


659;  Edmister  v.  Garrison,  18  Wis.  594; 
Wilson  V.  Johnson,  74  Wis.  337;  Harris 
V.  Meyer,  84  Wis.  145;  Befay  v, 
Wheeler,  84  Wis.  135. 

Utah,  —  People  v.   Peacock,  5   Utah 

237. 

United  States.  —  Chandler  v.  Thomp- 
son, 30  Fed.  Rep.  38;  Roser.  Stephens, 


dred  pages  from  any  similar  entry, 
and  not  indexed  or  referred  to  in  the 
testimony,  was  held  not  such  a  lack 
of  diligence  as  to  preclude  a  new  trial. 
Kriger  v.  Hanover  Nat.  Bank,  (Miss. 
1894)  16  So.  Rep.  353. 

2.  Nixon  V.  Christie,  84  Ga.  469;  Mc- 
Lain  v.  Lawson,  25  Iowa  277;  Herman 


e^c.,  Transp.  Co.,    20  Blatchf.  (U.  S.)     v.  Mason,  37  Wis.  273. 
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(4)  Lack  of  Diligence  to  Obtain  the  New  Witness,  —  Where  the 
proposed  new  witness  could  have  been  discovered  before  the 
trial,  and  his  testimony  obtained,  by  the  exercise  of  reasonable 
diligence,  a  new  trial  will  be  refused  unless  the  circumstances  are 
satisfactorily  explained.* 

(5)  Failure  to  Examine  Witness,  —  Nor  can  a  new  trial  on  the 
ground  of  newly  discovered  evidence  be  granted   to  give  the 

1.  Moody  V,  Priest,  69  Iowa  23;  State    made,  as  it  was  the  duty  of  the  defend- 

V.  Ginger,  80  Iowa  574.  ant  to  have  made  such  inquiries.     Chi- 

Ab  to  Absence  of  Wltnewet,  see  supra^  cago.  etc.,  R.  Co.  v,  McKeehan,  5  Ind. 

III.  5.  y.  (6)  Absence  of  Witnesses,  App.  124. 

Witnenas  to    Conversation.  —  A  new  Imprisonment  of  the  defendant  is  not 

trial  will  not  be  granted  for  newly  dis-  an  excuse  for  want  of  diligence  in  pre- 

covrered  evidence  consisting  of  the  tes-  paring  for  the  trial,  unless  it  be  shown 

timony  of  persons  present  during  a  con-  that  he  had  no  one  not  so  confined  who 

trersation,  disclosing  material  facts,  as  could  have  rendered  the  necessary  as- 

by  the   use  of  ordinary  diligence  such  sistance.     Thomason  v.  State,  2  Tex. 

evidence  could  have  been  discovered  App.  550;  Childsz/.  State,  loTex.App. 

and  produced  at  the  trial.     Bowman  z/.  183. 

Clemmer,  50  Ind.  10.  Evidence  Within  Easy  Seaoh.  —  Where 

Interrogation  of  Hostile  Witnesses.  —  A  the  witness  relied  upon  to  furnish  new 

new  trial  will  not  be  granted  to  afford  evidence  was  the  intimate  friend  and 

an  opportunity  tore-examine  a  witness  physician    of    the    accused,   and   was 

as  to  important  evidence  where  the  ex-  examined  touching  the  res  gestce^  but 

cuse  for  not  interrogating  such  witness  failed   to  disclose   the   new  matter,  a 

before  and  at  the  trial  was  merely  that  new  trial  was  refused.    Collins  v.  State, 

he  was  supposed  to  be  hostile.     Gautier  6  Tex.  App.  72. 

V,  Douglass  Mfg.  Co..  52  How.  Pr.  (N.  A  new  trial  will  not  be  granted  to 

Y.  Supreme  Ct.)  325.  permit  a  defendant  to  prove  his  good 

An  applicant  for  a  new  trial  cannot  reputation  for  truth  and  honesty,   as 

excuse  his  failure  to  obtain  a  witness  such  evidence  could  have  been  discov- 

to  a  conversation  by  showing  that  such  ered    before    trial.     Ramos    v.    State, 

person   was  unfriendly  and  might  be  (Tex.  Crim.  App.  1896)  35  S.  W.  Rep. 

adverse,  as  the  applicant  should  have  378. 

made  inquiries  as  to  the  knowledge  of  Party  Whose  Kind    Was    Affected  at 

such  person.     Richter  v.  Meyers,  5  Ind.  Time  of  Trial.  —  Where  it  appeared  that 

App.  33.  the  plaintiff's    mind  was    affected  by 

But  it  has  been  held  that  the  exercise  personal  injuries  to  recover  for  which 

of  ordinary  diligence  does  not  require  the  suit  was  brought,  and  that  his  fac- 

tha;  a  defendant  shall  interrogate  an  ultjes  were  not  fully   restored   at   the 

employee  of  the  plaintiff  where  he  has  tiine  of  the  trial,  it  was  held  that  the 

no  reason  to  suspect  that  the  employee  same  degree  of  diligence  in  ascertain- 

is   a   materia]    witness.       Bonynge   v,  ing  testimony  would  not  be  required 

Watcrbury,  12  Hun  (N.  Y.)  534.  of  him  as  if  he  had  not  labored  un- 

Failnre  to  Inquire  of  Witnesses  in  Local-  der  such  disadvantages.     Berberich  z/. 

ity.  —  A  new  trial  will  not  be  granted  Louisville  Bridge  Co.,  (Ky.  1898)46  S. 

for  newly  discovered  evidence  consist-  W.  Rep.  691. 

ing  of  the  testimony  of  a  husband  and  Facts  Known  to  Wife  of  Applicant.  —  A 
wife  who  resided  near  a  railroad  cross-  motion  for  a  new  trial  on  the  ground  of 
ing  where  the  accidentoccurred,  where  newly  discovered  evidence  will  not  be 
it  appears  that  no  inquiry  was  made  of  granted  where  it  appears  that  the  evi- 
such  persons,  and  that  they,  if  any  dence  relied  on  is  that  of  the  wife  of 
persons,  were  in  a  position  to  know  the  the  party  making  the  motion,  who  came 
circumstances  of  the  accident.  The  to  the  place  of  trial  for  the  purpose  of 
lack  of  diligence  in  failing  to  make  in-  testifying,  but  was  unable  to  take  the 
quiry  of  such  witnesses  is  not  excused  stand  on  account  of  illness,  it  appear- 
by  the  fact  that  they  had  agreed  with  ing  that  no  postponement  on  account 
each  other  to  conceal  their  information  of  her  illness  was  asked  for,  and  no 
from  the  defendant  if  inquiries  were  effort  made  to  take  her  testimony  in 
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applicant  an  opportunity  to  examine  a  witness  who  testified  or 
was  present  at  the  trial,  as  the  failure  to  examine  a  witness  as  to 
all  the  material  points  is  generally  regarded  as  proof  of  negli- 
gence.*    The  circumstances  must  be  such  as  to  show  that  dili- 

any  of  the   modes  provided   by  law.  dence    was   available    at  the    former 

Richards  v.  Smith,  67  Tex.  610.  trial.     Hudgins  v.  State,  61  Ga.  182. 

Where  a  husband  and  wife  were  plain-  Facta  Known  to  Officers  or  Employees 

tiffs  upon  a  cause  of  action  belonging  of  Applicant.  —  A  new  trial  will  not  be 

to  the  wife,  and  for  which  she  might  granted  for  newly  discovered  evidence 

have  sued  alone,  a  new  trial  on  the  consisting  of  the  testimony  of  witnesses 

ground  of  newly  discovered  evidence  who  are  officers  and  employees  of  the 

was  refused  where  it  was  not  averred  moving    party,    since    such    evidence 

that  such  evidence  was  not  fully  known  was  within  easy  reach  of  the  applicant 

to  the  husband  at  the  time  of  the  trial,  and  could  have  been  discovered  before 

but  merely  that  the  wife  had  since  dis-  trial  by  the  use  of  ordinary  diligence, 

covered  it.     Berry  «/.  Daily,  30  Ind.  183.  Cheeney  v.  Nebraska,  etc.,  Stone  Co., 

Where  the  Evidence  Belied  npon  Ii  41  Fed.  Rep.  740:  Burlington,  etc.,  R. 
That  of  a  Coparty.  — *'  The  evidence  Co.  v.  Kiitridge,  52  Neb.  16;  Crumrinc 
offered  as  newly  discovered,  under  the  v.  Crumrine,  14  Ind.  App.  641. 
motion  for  a  new  trial,  appears  to  have  In  an  action  against  a  railroad  com- 
been  known  to  the  officers  of  the  bank  pany  for  negligence  a  new  trial  will  not 
at  the  time  of  the  trial.  But  one  of  be  granted  to  the  defendant  for  newly 
the  witnesses  introduced  to  support  the  discovered  evidence  which  was  in  the 
motion  was  a  stockholder  in  the  bank  possession  of  its  conductor  at  the  time 
at  that  time,  and  was  not  called  upon  of  the  trial.  Weston  v.  New  York  £1. 
to  testify.  He  has  since  sold  his  stock  R.  Co.,  42  N.  Y.  Super.  Ct.  156. 
to  the  bank.  It  was  incumbent  on  the  affirmed  "j^  N.  Y.  595. 
bank,  if  it  had  desired  his  testimony,  Eyidence  DiscoYcred  at  Trial.  —  At  the 
to  have  caused  his  interest  to  here-  trial  the  defendant  discovered  from  the 
moved  at  the  time  of  the  trial,  or  to  plaintiff's  testimony  that  the  plaintiff 
forego  the  benefit  of  it.  And  such  in-  had  had  a  conversation  with  one  of  the 
terestmaygenerally  be  removed  in  sea-  sureties  of  the  note  sued  on.  The 
son,  by  ordinary  exertion;  but  if  it  defendant's  attorney  immediately 
cannot  be,  the  witness  is  excluded  wrote  to  the  surety,  who  resided  in  a 
when  offered,  by  a  well-established  distant  state,  inquiring  as  to  the  con- 
rule  of  law,  and  a  subsequent  removal  versation,  and  in  reply  learned  that  the 
of  it  does  not  furnish  any  legal  ground  testimony  as  to  the  conversation  was 
for  disturbing  a  verdict."  Franklin  untrue,  that  the  note  in  question  had 
Bank  v,  Pratt,  31  Me.  501.  been  paid,  and  that  the  plaintiff  had 

Where  the  alleged  new  evidence  was  admitted   the  payment.     It  appeared 

that  of  a  codefendant,  and  it  did  not  that  the  surety  was  on  bad  terms  with 

appear  that  a  severance  was  asked  for  the  defendant,  and  also  that  the  princi- 

previous  to  the  trial,  nor  that  applica-  pal  on  the  note  was  dead,  and  that  the 

tion  was  made  before  it  was  ended  defendant  had   no  reason  to   suspect 

that  a  verdict  of  acquittal   might  be  that  the  surety  had  any  knowledge  of 

found  against  such  party  in  order  that  the  payment.     It  appeared  further  that 

she  might  testify  on  behalf  of  her  co-  the  defendant  had  no  knowledge  of  the 

defendants,   nor   that    the    applicants  payment,  and  had  not  pleaded  the  same 

became  aware  after  the  trial  of  the  fact  as  a  defense.     It  was  held  that  there 

that  the  witness  would  testify  In  their  was  no  abuse  of  discretion  in  granting 

behalf,  it  was  held  that  there  was  not  a  new  trial.     Longdon  v.    Kelly,    51 

due  diligence  on  the  part  of  the  appli-  Mo.  App.  572. 

cant,    and  a    new   trial   was  refused.  1.  Georgia.  —  Poullain    v,    Poullain, 

State  V,  Woodworth,  28  La.  Ann.  89.  79  Ga.  11 ;    Murks  v.  State,  92  Ga.  449; 

See  also  Stale  v.  Bean,  36  N.  H.  122.  Ford  v.  State,  91  Ga.  162. 

Where  an  Accomplice  Pleads  Onilty,  and  Indiana.  —  Morrison  v.   Carey,    129 

his  evidence  which  is  relied  upon  to  Ind.  277;    Pfafienback  v.  Lake  Shore, 

obtain  the  new  trial  was  known  to  the  etc.,  R.  Co.,  142  Ind.  246. 

applicant  on  his  trial,  a  new  trial  will  Iowa.  —  Carson  v.   Cross,    14    Iowa 

not  be  granted,  as  the  accomplice's  evi-  463;  Llndauer  v.  Hay,  61  Iowa  663. 
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gence  would  not  have  discovered  all  the   facts  to  which  the 
witness  could  testify.* 

Louisiana.  —  State  v.  Dorsey,  42  La.  The   VMt  that  a  Witnen  Forgot  to 

Ann.  234.  state  a  material  fact,  on  account  of 

Missouri,  —  State  f.  Cantlin,  118  Mo.  intoxication,  is  no  ground  for  a  nevr 

100.  trial.     McQueen  v,  Stewart,  7  Ind.  535. 

Nebraska,  —  Van    Dorn    v.     Menge-  Formor  Witnen  as  New  Witneei.  —  On 

doht,    41     Neb.     525;      Fitzgerald    v,  petition  for  a  new  trial,  a  witness  used 

Brandt,  36  Neb.  683.  at  the  former  trial  may  be  admitted  as 

Netv    York,  —  Fellows   v.   Emperor,  new  as  to  what  has  since  come  to  his 

13  Barb.  (N.  Y.)  92.  knowledge.     Foster  v.  Hough,  i  Roct 

Texas.  —  Powell  v.  State,  36  Tex.  (Conn.)  173. 
Crim.  Rep.  377.  Party  Haying  Ho  Knowledge  that  Wit- 
Duty  of  Counsel.  —  It  is  the  duty  of  ness  Could  Give  Testimony.  —  Although 
counsel  to  ascertain  the  extent  of  the  a  witness,  whose  evidence  would  have 
knowledge  of  the  witness  while  he  is  been  material,  was  present  in  court 
testifying,  and  a  new  trial  will  not  be  during  -the  trial  of  the  cause,  and  al- 
granted  where  there  is  a  failure  to  do  though  the  defeated  party  might  possi- 
so.  Fanning  v.  M'Craney,  i  Morr.  bly  have  been  led  to  suspect,  from 
(Iowa)  39S.  what   was    stated    on    the   trial,   that 

A  Party  Ignoring  a  Notice  to  TakeBej^  such  witness  could  give  evidence  in  his 

oeitions  cannot  afterwards  rely  on  facts  favor,  yet  if  he  had  no  knowledge  that 

which  could  ha^^e  been  developed  on  the  witness  could  give  such  testimony 

cross-examination,  as  newly  discovered  he  will  not  be  deemed  guilty  of  laches 

evidence.     Bowling  v,  Floyd,  5   Kan.  because  he  failed  to  discover  and  avail 

App.  879,  43  Pac.  Rep.  875.  himself  of  such  a  possibility.     Bonynge 

Second  Hew  Trial.  —  Where  a  party  is  v,  Waterbury,  12  Hun  (N.  Y.)  534. 

allowed  a  new  trial  to  prove  a  fact  by  1.  Denial  of  Witness  Before  Trial. — 

a  witness,  and  he  is  not  produced  nor  Where  the  proposed  witness   testined 

his   absence   accounted   for,    no  other  on  the  trial  as  a  witness  for  the  appli- 

trial  will  be  granted  to  prove  the  same  cant,  but  was  not  interrogated  as  to  a 

fact  by  a  different  witness.     There  is  material   fact    because  he  had   before 

a  want  of   due   diligence.     Valega  v,  trial  denied  his  ability  to  give  such  evi- 

Broussard,  3  La.  Ann.  145.  dence,  a  new  trial  will  be  refused,  as 

Witness  in  Foreign  Parts.  —  A  com-  legal  diligence  required  that  the  wit- 
plaint  for  a  new  trial,  upon  the  ground  ncss  should  be  fully  interrogated  while 
of  newly  discovered  evidence,  alleging  testifying  at  the  trial.  Smith  v, 
that  the  plaintiff's  attorney  had  made  Clews,  14  Abb.  N.  Cas.  (N.  Y.  Su- 
caref ul  search  for  the  witness  in  the  preme  Ct.)  465. 

city  of  his  last  known  place  of  resi-  Where  counsel  assigned  for  the  ac- 

dence,    as    shown     by    the    evidence  cused  inquired  of  witnesses  as  to  the 

therein  set  out,  more  than  two  months  facts  and  received  only  answers  that 

prior  to  the  trial,  and  had  then  learned  they  saw  and  knew    nothing,  a  new 

that  he  was  in  Switzerland,  does  not  trial  will  be  granted  on  discovery  that 

sufl&ciently  show  due  diligence,  espe-  they  were  eyewitnesses,  sufficient  dili- 

clally  as  it  is  not  shown  that  the  plain-  gence  being  shown.    Thomas  v.  State, 

tiff  moved  promptly  to  obtain  the  relief  52  Ga.  509. 

sought  after  the  evidence  first  came  to  Where  the  evidence  was  an  account 

his   knowledge.     Allen   v.    Bond,    112  book    kept     by    the    opposite     party, 

Ind.  523.  shown  to  have  been  in  his  possession. 

Witness  Agreeing  to  Strengthen  Hie  allegations  in  the  complaint  for  a  new 
Testimony.  —  A  new  trial  will  not  be  trial  that  inquiries  concerning  a  new 
granted  upon  the  affidavit  of  a  witness  book  had  been  made  of  such  party 
who  was  examined  in  the  cause,  in  upon  the  trial  when  he  was  testifying 
which  he  shows  that  he  will  greatly  as  a  witness,  and  that  he  had  denied 
strengthen  his  testimony.  It  would  that  such  a  book  was  ever  in  existence, 
show  negligence  on  the  part  of  the  show  diligence.  Blackburn  v.  Crow- 
party  introducing  him,  and,  if  touching  der,  no  Ind.  127. 
matters  about  which  he  testified,  would  In  support  of  a  motion  for  a  new 
be  cumulative.  Martin  v,  Nance,  3  trial  for  newly  discovered  evidence,  it 
Head  (Tenn.)  649.  appeared  by  affidavit  that  the  new  wit- 
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e.  New  Evidence  Must  Be  Material.  —  The  new  evidence 
as  set  forth  must  be  material  to  the  issues  and  not  merely  relating 
to  collateral  matters.* 

ness  was  a  boy  of  fifteen  of  whom  in-  yer  v.  La  Flesh,  65  Wis.  659;  Chamber- 

quiries  had  been  made  before  the  trial,  Iain  v,  Lindsay,   i   Hun  (N.  Y.)  231; 

and  that  he  answered  to  such  inquiries  Johnson  v,  Blanchard,  5  R.  I.  24. 

that  he  knew  nothing  about  the  cause.  That  a   witness  has    refreshed    his 

believing  that  what  he  did  know  had  memory  since  the  trial  by  reference  to 

no  bearing  thereon.     It  was  held  that  a  document  which   could    have   been 

proper    diligence    had     been     shown,  obtained  before,  is  not  such  newly  dis. 

Kochel  V.  Bartlctt,  88  Ind.  237.  covered  evidence  as  to  be  a  ground  for 

A  witness,  being  called  to  prove  a  new  trial.     Hendy  t^.  Desmond,  62  Cal. 

receipt  a  forgery,  pronounced  it  genu-  261;    Richards  v.   Hunt,  65   Ga.   342; 

ine,  but  failed  to  disclose  the  fact  that  Shields  v.  State,  45  Conn.  266. 

it  was  given  for  more  money  than  was  Party   Forgetting    About    Witness. — 

received,  supposing  that  he  would  not  Where  a  party  forgets  the  presence  of 

be  permitted   to  give   such  evidence,  a  witness  to  an  important  conversation 

The  court,  on  affidavit  to  this  effect,  until  after  the  trial,  he  cannot  obtain  a 

granted  a    new  trial,  there  being   no  new  trial  on  the  ground  of  newly  dis- 

conflicting  testimony,  and  the  plaintiff  covered  evidence,  relying  upon  the  tes' 

being  an  administrator,  without   any  timony    of   such   witness.      Munn    v, 

personal    knowledge    of    the     matter.  Worrall,  16  Barb.  (N.  Y.)  221.     See  also 

Fitzgibbon  v.  Kinney,  3  Harr.  (Del.)  72.  Wilcox  v.  Joslin,  (Supreme  Ct.)  10  N. 

Witness  from  Another  State  Diseovered  Y.   Supp.   342.     But  see   Huebner    v. 

in  County. —  Ii  Is  not  a  sufficient  ground  Roosevelt,  7  Daly  (N.  Y.)  iii. 

for  a  new  trial  that  a  witness  resident  Suspicious  Deposition.  —  Where  before 

in  another  state  was  discovered  in  the  trial  a  party  had  his  suspicions  aroused 

county  too  late  to  have  him  examined,  as  to  the  circumstances  of  the  taking 

unless  it  be  shown  that  his  deposition  of  a  deposition,  the  deponent  having 

could  not  have  been  taken.     Conwell  since  died,  the  fact  that  evidence  has 

V.  Anderson,  2  Ind.  122.  been  newly  discovered  with  regard  to 

Witness  Supposed  to  Be  Dead.  —  An  such  deposition  is  nol  a  ground  for  a 

affidavit  that  the  affiant  had  supposed  new  trial  if  the  party  neglected  to  make 

the  subscribing  witness  to  a  deed  to  be  inquiries.     Parker    v.    Chambers,    24 

dead,  and  discovered  the  contrary  only  Ga.  518. 

during  the  trial,  and  it  appearing  that  1.  Connecticut,  —  Parsons  v.  Piatt,  37 

no  preparation  had  been  made  to  prove  Conn.  563. 

the  handwriting  of  the  witness,  is  not  Iowa.  —  Mather  v.  Butler  County,  33 

sufficient  to  support  a  motion  for  a  new  Iowa  250;    Manson  v.  Ware,  63  Iowa 

trial  on  the  ground  of  newly  discovered  346;  State  v.  Potts,  83  Iowa  317. 

evidence.     Bledsoe  v.   Little,  4  How.  Kansas,  —  Clark  e;.  Norman,  24  Kan. 

(Miss.)  13.  515;   Taylor  v,  Thomas,  17  Kan.  598; 

Forgotten  Testimony.  —  Where  a  party  Sexton  v.  Lamb,  27  Kan.  432;  Parker 

had  had  a  conversation  with  a  witness,  v.  Bates,  29  Kan.  597;  Olathe  v.  Hor- 

and  failed  to  examine  the  witness  as  to  ner,  38  Kan.  312. 

such  conversation,  because  the  party  Massachusetts.  —  Watts  r.  Howard,  7 

had  forgotten  it,  although  the  witness  Met.  (Mass.)  478;    Troeder  «/.  Hyams, 

had  not,  it  was  held  that  a  new  trial  153  Mass.  536. 

could  not  be  granted,  since  such  evi-  Minnesota,  —  Smith     v.    Chapel,    36 

dence  would  have  been  obtainable  by  Minn.  180;   Sharpe  v.  Traver,  8  Minn, 

the    exercise    of    ordinary    diligence.  273. 

Moran  v.  Abbey,  63  Cal.  56.  Mississippi,  —  Garnet  v,  Kirkman,  41 

The  fact  that  the  moving  party  had  Miss.  94. 

forgotten  the  evidence  he  seeks  to  in-  Montana,  —  Holland   v.    Huston,   20 

troduce  in  the  trial,  is  not  a  sufficient  Mont.  84. 

excuse  for  his  negligence.     Moran  v,  Nebraska.  —  Livesey   v.    Festner,  28 

Abbey,  63  Cal.  56.     See  also  Duignan  Neb.  333. 

I/.  Wyatt,  3  Blackf.  (Ind.)  385;  Hatfield  New  Hampshire. — Crafts  v.   Union 

V,  Mac)-,  52  How.  Pr.  (N.  Y.  Supreme  Mat.  F.  Ins.  Co.,  36  N.  H.  44. 

Ct.)  193;  Bond  v.  Cutler,  7  Mass.  205;  Ne7u    York.  —  Meyer   v.    Fiegel,    38 

Gregg  V,  Bankhead,  22  Tex.  245;  Saw-  How.  Pr.  (N.  Y.  Super.  Ct.)  424;    Fel- 
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/.  Merely   Impeaching  Evidence   Insufficient.  —  New 

evidence  which  merely  tends  to  discredit  or  impeach  an  adverse 
party  or  his  witnesses  will  not  avail  as  a  ground  for  a  new  trial,  as 
such  testimony  may  be  discovered  in  almost  every  case,  and  there 

must  be  an  end  to  litigation.*  The  new  evidence  of  such  a 

lows  V.  Emperor,  13  Barb.  (N.  Y.)  102;  jury  from  the  testimony  as  to  a  fact 

Wilcox  v.  Joslin,  (Supreme  Ct.)  32  N.  not  very  material,  and  the  remaining 

Y.  St.  Rep.  423,   10  N.  Y.   Supp.  342;  evidence  strongly  supported  the  ver- 

Sproui  V,  Resolute  F.  Ins.  Co.,  i  Lans.  diet,  a  motion  for  a  new  trial  on  ac« 

(N.  Y.)  71;    Ritter  v.  Phillips,  34  N.  Y.  count  of   the    discovery    of    evidence 

Super.  Ct.  289.  explaining  such  testimony  was  refused. 

Texas.  —  Wilson    v.   State,    37  Tex.  Tuttle  v.  Cooper,  5  Pick.  (Mass.)  414. 

Crim.  Rep.  156;  Magruder  v.  State,  35  Incompetent  Witness.  —A   new    trial 

Tex.  Crim.   Rep.  214;    White  v.  State,  will  not  be  granted  for  newly  discov- 

10  Tex.  App.  167;    Fears  v,  Albea,  69  ered  evidence  which  would  be  incom- 

Tex.  437;    Johnson  v.   Flint,  75  Tex.  petent  and  inadmissible  in  the   case. 

379.  Briscoe  v.  State,  95  Ga.  496. 

Vermont.  —  Myers    v,    Brownell,    2  Evidence  Having  No  Pertinency  as  to 

Aik.  (Vt.)407.  Issue  of  Guilty  or  Not  Guilty.  —  Ne  wly 

Wisconsin.  —  Brickley  v.  Walker,  68  discovered  evidence  may  entitle  a  de- 

Wis.  563;  Grace  v.  McArthur,  76  Wis.  fendant  to  a  new  trial  notwithstanding 

641.  it   has   no  pertinency   to  the  issue  of 

If  the  Xateriality  of  the  Evidence  Is  Not  guilty  or  not  guilty;  as,  for  instance, 

Clear  the  trial  court  will  not  refuse  a  if  it  shows  that  the  conviction  is  for  a 

new  trial,  but  will  determine  its  mate-  higher  grade  of  the  alleged  offense  than 

riality    when    presented   at  the   trial,  that  lor  which  the  defendant  is  legally 

Marshall  v.  Union  Ins.  Co.,  2  Wash,  amenable.     See  in  illustration  Moore 

(U.  S.)  411.  V,  State,  18  Tex.  App.  212. 

Evidence  Inadmissible  under  the  Plead-  Question  Not  Involved  in  Issue.  — 
ings,  or  relating  to  a  question  not  in-  Newly  discovered  evidence  upon  a 
volved  in  the  issue  upon  which  the  question  not  involved  in  the  issue  upon 
case  was  tried,  will  not  justify  a  new  which  the  case  was  tried  will  not  jus- 
trial,  although  it  be  newly  discovered,  tify  a  new  trial.  Brickley  v.  Walker, 
Brickley  v.  Walker.  68  Wis.  563;  Devot  68  Wis.  563.  The  remedy  for  a  party, 
V.  Marx,  19  La.  Ann.  491;  Pinkard  v.  who,  after  trial,  has  discovered  mate- 
Pinkard,  14  Tex.  356.  rial  new  matter,  not  admissible  in  evi- 

The  new  evidence  must  be  admissi-  dence  under  the  issues  tried,  is  not  a 

ble  under  the  issues,  and  not  merely  new  trial,  but  a  review  of  the  judg- 

applicable  to  an  issue  to  be  framed  ment.     Rich  v.  Starbuck,  50  Ind.  126. 

afterwards  by  amendment.     Anderson  Unsatisfied       Judgment  —  Set-off.  —  A 

V.  Market  Nat.  Bank,  66  How.  Pr.  (N.  new  trial  should  be  granted  If  an  un- 

Y.  Supreme  Ct.)  8.  satisfied  judgment  exists    which  may 

Divorce  Case.  —  Where  a  divorce  was  properly  be  pleaded  as  a  set-off,  the 

granted  on  the  ground  of  the  inhuman  existence  of  it  being  unknown  to  the 

treatment  of  the  husband,  he  will  not  defendant's     attorney     at    the     trial. 

be  entitled  to  a  new  trial  for  newly  dis-  Childs  v.  District  of  Columbia,  19  Ct. 

covered  evidence  tending  to  show  that  of  CI.  332. 

the  wife's  relatives  had  unduly  inter-  \^  Arkansas.  —  Holt  v.  Stale,  47  Ark. 
ested  themselves  in  procuring  the  di-  196;  Wallace  v.  State,  28  Ark.  531; 
vorce,  as  such  testimony  would  be  Redman  v.  State,  40  Ark.  445;  Bour- 
immaterial  to  rebut  the  charge  of  inhu-  land  v.  Skimnee,  11  Ark.  671;  Hud- 
man  treatment.  Harnett  v.  Harnett,  speth  v.  State,  55  Ark.  323;  Wells  v. 
59  Iowa  401.  State,  53  Ark.  211 ;   Minkwitz  v.  Steen, 

Hearsay.  —  A  new  trial  will  be  ref usf^d  36  Ark.    260:    Campbell   v.   State,   38 
if  the    newly    discovered   evidence   is  Ark.   498;    Walker  v.   State,   39  Ark. 
merely  hearsay  and  therefore  inadmis-  221:  Foster  v.  Stale,  45  Ark.  328. 
sible.     Turner  v.  State,  37  Tex.  Crim.  California.  —  Klockenbaum  v.  Pier- 
Rep.  451.  son,  22  Cal.  160;    Live  Yankee  Co.  v. 

Where  a  Wrong  Inference  Xight  Have  Oregon   Co.,    7    Cal.  40;    Stoakes    v. 

Been,  and  Probably  Was,  Drawn  by  the  Monroe,  36  Cal.  383 ;    People  v.  Mc- 
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chs^racter  which  will  warrant  a  new  trial  must  be  not  only  impeach- 

Curdy,   68  Cal.   576:    People  v,  Loui  Kansas,  —  Parker  v.  Bates,  29  Kan. 

Tung,  90  Cal.  377;    People  v.  Cesena,  597;    Clark  v.   Norman,  24  Kan.  515; 

90  Cal.  381.  State   v.  Smith,   35   Kan.  618;    Lee  v. 

Colorado,  ^-  Christ  v.  People,  3  Colo.  Bermingham,   39  Kan.  320;   Titus  v. 

394;  Fist  V.  Fist,  3  Colo.  App.  273.  Mitchell,  3  Kan.  App.  90. 

District    of    Columbia,  —  U.     S.    v.  Kentucky,  —  Clarke    v.    Rutledge,   9 

Cross,  20  Wash.  L.  Rep.  (D.  C.)  98.  A.   K.    Marsh.   (Ky.)  381;    Barrett  v, 

Georgia,  —  Pace  v.  State,  63  Ga.  159;  Belshe,  4  Bibb  (Ky.)  348;  Chesapeake, 

Barrow  v.  State,  80  Ga.  191;    Hunt  v,  etc.,  R.  Co.  v.  Friel,  19  Ky.  L.  Rep. 

State,  81  Ga.  141;    Parker  v.  State,  81  152,  (Ky,  1897)  39  S.  W.  Rep.  704. 

Ga.  332;    Etheridge  v.  Hobbs.  77  Ga.  Louisiana. — State  v.  Chambers,  43 

531;    Levining   v.  State,    13  Ga.   513;  La.  Ann.  1x08;   State  v,  Crenshaw,  45 

Wright  V.  State,  34  Ga.  no;   Sute  v.  La.  Ann.  496;  State  v,  Hendrix,  45  La. 

Henley,     R.    M.     Charlt.    (Ga.)    505;  Ann.  500;    Stale  v,  Burt,  41   La.  Ann. 

Brown  v.  State,  55  Ga.  169;   Baker  z/.  787;  State  z/.  Keaveny, 49  La,  Ann. 667. 

Moor,  84  Ga.  186;  Mitchell  v.  Printup,  Maine.  —  Bradbury  v.  Cony,  62  Me. 

25  Ga.  182;    Munro  v.  Moody,  78  Ga.  223. 

127;  Reid  V.  State,  81  Ga,  760;  Domi-  Massachusetts,  —  Hammond  v.  Wad- 
nick  V.  State,  81  Ga.  715;  Ramsey  v.  hams,  5  Mass.  353;  Com.  v.  Waite,  5 
State,  92  Ga.  53;  Johnsonz/.  State,  83  Ga.  Mass.  26x;  Parker  v.  Hardy,  24  Pick. 
553;  Johnson  v.  Palmour,  87  Ga.  244;  (Mass.)  246;  Hopcraft  v.  Kittredge, 
Hawkins  v.  Kermode,  85  Ga.  116;  Ed-  162  Mass.  i. 

wards  v.  State,  90  Ga.  143;   Sweat  v,  Minnesota.  —  Cirkel  v.   Croswell,  36 

State,  90  Ga.  315;    Pease  v.  State,  91  Minn.  323;  Watson  v,  St.  Paul  City  R, 

Ga.   18;    Isbell   v.  State,  93  Ga.    194:  Co.,  42  Minn.  46;  Brazil  v.  Peterson,  44 

Jackson  v.  State,  93  Ga.  190;  Childs  v,  Minn.  212. 

State,  94  Ga.  703;    Adams  v.  State,  93  Mississippi,  —  Moore      v,     Chicago, 

Ga.   166;    Martin  v.  Kendrick,  94  Ga.  etc.,  R.  Co.,  59  Miss.  243;  Vanderburg 

709;  Brown  v.  State,  97  Ga.  215;  South-  v.  Campbell,  64  Miss.  8q. 

em  Bell  Telephone  C)o.  v.  Lynch,  95  Missouri,  —  Slate  v.  Rocketl,  87  Mo. 

Ga.  529;   Corley  v.  State,  87  Ga.  332;  666;    Phillips  v.  Phillips,  46  Mo,  607; 

Andrews     v.    Mitchell,    92    Ga.    629;  Jaccard  t/.  Davis,  43  Mo.  535;    Deer  ». 

Robinson  v.  Veal,  79  <^^*  633;  Lasseler  State,  14  Mo,  348;  Boggs  v.  Lynch,  23 

«/.  Simpson,  78  Ga«  61;  Feltman  c^.  State,  Mo.   563;    State  t'.  Smith,  65  Mo.  464; 

97  Ga.  344.  State  v.  Welsor,   117  Mo.  570:    Tootle 

Illinois,  —  Tobin  v.  People,  lot   111.  v,  Lysaght,  65  Mo.  App.  139;  Shotwell 

121;  O'Reily  v,  Fitzgerald,  40  lU.  3x0;  v.  McElhinney,  loi  Mo.  677;  Liberty  v. 

Friedberg    v.    People,    102     111.     160;  Burns,   114  Mo.  426;   State  v.  Smith, 

Grady  v.  People,  125  111.  122;  Fletcher  1x4  Mo.  406;  State  v.  Sansone,  ii6  Mo. 

V.    People,    117    111.    184;     Martin    v.  i;    Stale  v.  Poller,  108  Mo.  424;  State 

Ehrenfels,  24  111,  X87;    Bemis  v.  Hor-  v.  Howell,  117  Mo.  307;  Stale  z/.  Keith, 

ner,  165  111.  347.  ajffirmingtz  111.  App,  53  Mo. -App.  383;    Heinii  v.  Merlz,  58 

38;  Blumke  v.  Dajley,  67  111.  App.  381;  Mo.  App.  405;  Thayer  v.  Williams,  65 

Jacobson  ?/.  Gunzburg,  150  III.  135.  Mo.  App.  673*  Slate  v.  Taylor,  126  Mo, 

Indiana.  —  Humphreys  v.  Stale,   75  53X;  Stale  v.  Powers,  130  Mo.  475. 

Ind.  469;  Sullivan  v.  O'Conner,  77  Ind.  Montana.  —  Garfield  M,  &  M.  Co.  v, 

149;  Pennsylvania  Co.  v.  Nations,  ixx  Hammer,  6  Mont,  53. 

Ind.  203;   O'Dea  v.  State,  57  Ind.  31;  Nevada.  —  Manning  v.  Gignoux,  33 

Mclntire   v.   Young,   6   Blackf.   (Ind,)  Nev.  322. 

496;  Bland  v.  State,  2  Ind.  608;  Keck  New  York.  — Durvee  v,  Dennison,  5 
V.  Umphries,  4  Ind.  492;  Fleming  v,  Johns.  (N.  Y.)  248;  Halsey  v.  Watson 
State.  II  Ind.  234;  Jackson  v.  Sharpe.  i  Cai,  (N.  Y.)  24;  Harrington  v.  Bige- 
29  Jnd.  167;  Taylor  v.  State.  4  Ind.  low.  2  Den.  (N.  Y.)  109;  Meakin  v, 
540;  Brown  V,  Grove,  116  Ind,  84;  Anderson,  ii  Barb.  (N.  Y.)  215;  War- 
Green   V.   Beckner,   3    Ind.   App.    39;  ner  v.  Western  Transp.  Co.,  5  Robt. 


Meurer  v.  State,  129  Ind.  587.  (N.  Y.)  490;    Leavy  v,  Robeits,  8  Abb. 

Iowa,  —  Morrow  v.  Chicago,  etc.,  R.  Pr.  (N.  Y.  C.  PI.)  310;  Schultz  v.  Third 

Co.,  61  Iowa  487;  Donnelly  v.  Burkelt.  Ave.  R.  Co.,  47  N.  Y.  Super.  Ct.  285; 

75  Iowa  613;  McDermott  z/.  Iowa  Falls,  People  v.  Superior  Ci..   5  Wend.  (N. 

etc.,  R.  Co.,  85  Iowa  180.  Y.)  114,  10  Wend,  (N.  Y.)  286;  Bunn  v. 
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ing,  but  sufficient  to  probably  change  the  result  if  a  new  trial  is 


Hoyt,  3  Johns.  (N.  Y.)  355;  Shuinway  State,  3a  Tex.  Crim.  Rep.  535;  Carrico 

V,  Fowler,  4  Johns.  (N.  Y.)  425;    Car-  r.  State,  36  Tex.  Crim.  Rep.  618;  Butts 

penter   v.  Coc,  67  Barb.  (N.  Y.)  411;  v.  State,  35  Tex.  Crim.  Rep.  364. 

Sproul  V.  Resolute  F.  Ins.  Co.,  i  Lans.  Utah,  -^  People  v.  Peacock,  5  Utah 

(N.  Y.)  71;  Powell  V.  Jones,  43  Barb.  337;  U.  S.  ».  Eldredge,  5  Utah  161. 

(N.  Y.)  24;    Nelson  v.  Neil,   12  N.  Y.  Vermont,  —  Dodge  v.  Kendall,  4  Vt. 

Wkly.  Dig.  161;    Raphelsky  v.  Lynch,  31;    Campbell   v.   Hyde,    i    D.    Chip. 

43  How.  Pr.  (N.  Y.  Super.  Ci.)  157,  12  (Vt.)  70. 

Abb.  Pr.  N.  S.  (N.  Y.)  224;  Finelite  v.  Virginia,  —  Brugh     v.     Shanks,     5 

Finelite,  68  Hun  (N.  Y.)  82;  Brady  v.  Leigh  (Va,)  598;  Thompson  v.  Com., 

Industrial  Ben.  Assoc,  79  Hun  (N.  Y.)  8  Gratt.  (Va.)  637;    Read  v.  Com.,  23 

156;  Kanter  v,  Rubin,  (City  Ct.)  18  N.  Gratt.  (Va.)  924;  Brown  v,  Speyers,  20 

Y.  Supp.  168;    Whitaker  v.  White,  67  Gratt.  (Va.)  396. 

Hun  (N.  Y.)  652,  22  N.  V.  Supp.  240;  West  Virginia, — Gillilan  v,  Luding* 

Corley  v.  New  York,  etc.,   R.  Co.,  I3  ton,  6  W.  Va.  128;  Halstead  v,  Horton, 

N.  Y.  App.   Div.  409;    People  v.  Mo-  38  W.  Va.  727;  Carder  v.  State  Bank, 

Guire,   2   Hun  (N.    Y.)  269;    Sims   v,  34  W.  Va.  38. 


Sims,  13  Hun  (N.  Y.)  331;  Michel  v, 
Colegrove,  32  Civ.  Pro.  Rep.  (N.  Y, 
Super.  Ct.)  397,  304;  Holtz  v,  Schmidt, 
44  N.  Y.  Super.  Ct.  327. 

North  Carolina.  —  Brown  v,  Mitchell, 
103  N.  Car.  347. 

Ohio,  —  Searles  v.  State,  6  Ohio  Cir. 
Ct.  Rep.  331. 

Oregon.  —  Territory  v,  Latshaw,  i 
Oregon  146. 

Pennsylvania.  —  Struthers  y.    Wag* 


fVisconsin,  —  Hooker  v,  Chicago, 
etc.,  R.  Co,,  76  Wis.  542. 

United  States,  —  \S,S.v,  MulhoUand, 
50  Fed.  Rep.  413;  Lowry  v,  Mt. 
Adams,  etc..  Incline  Plane  R.  Co.,  68 
Fed.  Rep.  827. 

England,  —  For  early  cases  at  com- 
mon Taw  see  Ford  v,  Tilly,  3  Salk.  653; 
Fabrilius  v.  Cock,  3  Burr.  1771. 

Impeaching  testimony  is  clearly  in- 
sufficient where  it  has  been  denied  or 
ner,  6  Phila.  (Pa.)  362,  34  Leg.  Int.  explained  at  the  trial  or  by  counter- 
Pa.)  348;    Ruddy  V,  Ruddy,  6    Kulp    affidavits.     Sutherlin  v.  State,  108  Ind. 


J*a.)397;  Sweigen  v.  Finley,  144  Pa. 
\i,  366;  Schultz  V,  Bear  Creek  Oil  Co., 
6  Del.  Co.  Rep.  (Pa.)  393. 

Rhode  Island,  —  Jones  v.  New  York, 
etc.,  R.  Co.,  20  R.  I.  (pt.  i.)  219. 

SoHth  Dakota,  —  Scheffer  v,  Corson, 
5  S.  Dak.  333. 

Texas.  —  Grate  v.  State,  33  Tex.  App, 
458;  Storms  V,  State,  (Tex.  Crim.  App. 
1896)  37  S.  W.  Rep.  ^39;  Herber  v. 
State,  7  Tex.  69;    Atkins  v.  State,  11 


389;  Mitchell  V.  While,  74  Ga.  337. 

That  a  party  is  able  to  find  other 
witnesses,  who  on  a  new  trial  would 
support  the  issue  on  his  part,  or  who 
would  contradict  or  impeach  the  credi- 
bility of  a  single  witness  of  his  adver- 
sary, is  no  more  than  could  be  done  by 
almost  every  defeated  litigant.  Van- 
derburg  v,  Campbell,  64  Miss.  89. 

Bxile  Contra  in  South  Carolina.  —  * '  The 
fourth  ground  of  appeal  is  based  upon 


Tex.  App.  8;  Metzger  v,  Wendler,  35  the  proposition  that  a  new  trial  should 
Tex.  378;  Terry  v.  State,  3  Tex.  App.  not  be  granted  on  the  ground  of  newly 
336;  Love  V.  State,  3  Tex.  App.  501;  discovered  evidence  the  effect  of  which 
Little  V,  State.  (Tex.  Crim.  App.  1896)  is  to  impeach  or  contradict  a  witness 
35  S.  W.  Rep.  659;  Walker  v.  State,  33  examined  at  the  former  hearing. 
Tex.  Crim.  Rep.  517;  Miller  v.  State,  Whatever  may  be  the  rule  elsewhere, 
35  Tex.  Crim.  Rep.  309;  Russell  t/.  it  is  quite  certain  that  such  is  not  the 
Nail,  79  Tex.  664;  Western  Union  Tel.  rule  in  this  state,  nor  does  it  seem  to 
Co.  V,  Haman.  3  Tex.  Civ.  App.  100;  be  the  rule  in  England.  In  Levings- 
Lewis  V.  State,  (Tex.  Crim.  App.  1893)  worth  v.  Fox,  3  Bay  (S.  Car.)  530,  a 
23  S.  W.  Rep.  687;  Cruse  v.  State,  new  trial  was  granted  because  evidence 
(Tex.  Crim.  App.  1893)  31  S.  W.  Rep.  was  discovered  after  the  trial,  showing 
370;  Rodders  v.  State,  (Tex.  Crim.  that  one  Rountree,  a  witness  who  had 
App.  1892)  30  S.  W.  Rep.  709;  Messie  testified  at  the  former  trial,  was  inter- 
im. State,  (Tex.  Crim.  App.  1894)  35  S.  ested  in  the  event  of  the  suit,  though 
W.  Rep.  636;  Matkins  z'.  State,  33  Tex.  he  had  stated  when  examined  on  bis 
Crim.  Rep.  605;  Williams  z/.  State,  33  voir  dire  that  he  had  no  interest.  In 
Tex.  Crim.  Rep.  I38,  (Tex.  Crim.  App.  Durant  v,  Ashmore,  2  Rich.  L.  (S. 
1893)  23  S.  W.  Rep.   877;    Dawson  v.  Car.)  184,  a  new  trial  was  granted  on 
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granted.^     If  the  new  evidence  tends  to  prove   a  distinct  and 

material  fact  and  would  probably  produce  a  different  result,  a  new 
trial  should  be  granted  although  such  evidence  may  also  tend  to 

impeach  the  adverse  party  or  his  witnesses.* 

Witneis  Gonyioted  of  Peijory.  —  A  new  trial  may  be  granted  where  a 
witness  has  been  convicted  of  perjury  in  his  testimony  in  the 
cause,'  but  not  where  the  result  would  probably  be  the  same  or 

the  ground  of  after-discovered  written  2.  Cairns    v.    Keith,    50   Minn.    32; 

evidence,  which  might  have   affected  Blackburn  v.  Crowder,   no  Ind.   127; 

the  credit  of  a  witness  examined  at  the  Oakley  v.  Sears,   i   Robt.  (N.  Y.)  73; 

former  trial.     So,  in  Fabrilius  v.  Cock,  Murray  r.  Weber,  92  Iowa  757. 

3  Burr.  1771,  a  new  trial  was  granted  Newly  discovered  evidence  consist- 

because  evidence  was  discovered  after  ing  of  admissions  of  a  party  contrary 

the   former  trial,   going   to  show   the  to    his    testimony    is    sufficient  as    a 

subornation  of  witnesses  who  testified  ground  for  a  new  trial  although  such 

at  the  first  trial."     Durant  v.  Phil  pot,  evidence  tends  to  impeach  the  party. 

16  S.  Car.  116.  See    infra^     p.    207,    note    paragraph 

Statements  of  Persons  in  Extremis.  —  Admissions  of  Party,     See  also  Weber 

The  rule  that  newly  discovered  testi-  v,  Weber,  (City  Ct.)  5  N.  Y.  Supp.  178. 

mony,  for  the  purpose  of  impeaching  a  Newly    discovered  admissions   of   a 

witness  who  had  testified  on  the  trial,  party  which  contradict  his  testimony 

is  insufficient  to  justify  the  allowance  in   regard   to  a   fact   brought  out  oa 

of  a  new  trial  is  applicable  lo  the  state-  cross-examination  are  not  sufficient,  as 

ments  of  persons  in  extremis.     State  v,  such  testimony  will  be  merely  impeach- 

Burl,  41  La.  Ann.  787.  ing.      Stewart  v.   J.    Harper    Bonnell 

Credit  of  Sole  WitneiB.  —  Newly  dis-  Co.,  20  Misc.  Rep.  (N.  Y.  City  Ct.)  174. 

covered  evidence  going  merely  to  the  New  Evidence  Impeaehing  Proseentin^ 

credit  of  a  witness,  even  of  a  sole  wit-  Witness.  —  Newly  discovered  evidence 

ness,    is    not    cause   for  a   new   trial,  of  admissions  of  a  prosecuting  witness 

Hunt  V.  State,  81  Ga.  140.  contrary  to  his  testimony  is  not  suffi- 

Explaining  and  Adding  to  Conversa-  cient  to  authorize  a  new  trial.  Such 
tions.  —  Newly  discovered  evidence  evidence  is  not  admissible  as  the  ad- 
going  to  explain  and  add  to  conversa-  mission  of  a  party  to  the  action,  but 
tions  from  which  fraudulent  misrepre-  can  be  used  only  as  impeaching  evi- 
sentations  of  the  credit  of  a  person  had  dence,  and  a  new  trial  will  not  be 
been  inferred,  and  a  verdict  accord-  granted  for  this  purpose.  Harper  v. 
ingly  rendered,  is  neither  cumulative  State,  loi  Ind.  109;  Tholke  i^.  State,  50 
nor  impeaching,  so  as  to  justify  the  re-  Ind.  355;  People  v.  Ah  Noon,  116  Cai. 
fusal  of  a  new  trial.  Simmons  v.  Y2Ly,  656. 
I  £.  D.  Smith  (N.  Y.)  107.  Impeaching  by  Proving  an  AliU.  —  A 

Extraordinary  Gases.  —  As  a  general  new  trial  will  be  granted  for  newly  dis- 

rule  a  new  trial  will  not  be  granted  to  covered  evidence  tending  to  prove  an 

afford   opportunity    of    impeaching    a  alibi   where   the  defendant    was    sur- 

witness,  though  cases  may  arise  so  im-  prised  by  the  plaintiff's  testimony  as 

perative  as  to  require  the  interposition  to  sexual  intercourse  on  a  certain  date 

of    the   court   to    prevent  a    palpable  and  was  not  prepared  to  prove  an  alibi 

wrong.     Cochran   v.   Ammon,    16   111.  at  the   trial.     Such  evidence,   if   con- 

316.  vincing,  is  sufficient  although  impeach- 

1.  Fabrilius    v.   Cock,  3   Burr.  1771;  ing  the  plaintiff's  witnesses.     Sargent 

Phillips  V.  State,  35  Tex.  Crim.   Rep.     v. ,  5  Cow.  (N.  Y.)  lolb,  followed  \n 

480.  Seeley  v.  Chittenden,  4  How.   Pr.  (N. 

Where  there  is  conclusive  proof  that  Y.  Supreme  Ct.)  265. 

two  witnesses  for  the  prosecution  were  3.  Great  Falls  Mfg.  Co.  v,  Mathes, 

wholly    mistaken    in    testifying    that  5  N.  H.  574;    Seward  v.  Cease,  50  111, 

they  saw  and  spoke  with  the  prisoner  228. 

at   about   the   time   and  place  of   the  The  court  will  not  set  aside  a  verdict 

murder,  a  new  trial  will  be  granted  al-  obtained  by  perjury  unless  the  witness 

though  the  new  evidence  is  impeach-  has  been  convicted  of  perjury,  or  has 

ing.     Com.   v.  Roddy,  19  Pa.   Co.  Ct.  died  since  the  trial,  and  his  conviction 

Rep.  321.  has   thus   been    rendered    impossible. 
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the  evidence  is  sufficient  aside  from  his  testimony.* 

g.  Merely  Cumulative  Evidence  Insufficient  —  (i)  Gen- 
eral Rule,  —  It  is  a  well-settled  rule  that  a  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence  when  the 
new  evidence  relied  upon  is  merely  cumulative  to  that  introduced 
at  the  former  trial.* 

Dyche  v,  Patton,  3  Jones  Eq.  (N.  Car.)  Lewis,    (Arizona    1891)  32   Pac.    Rep. 

332.  263. 

Courts  do  not  look  with  favor  upon  Arkansas.  —  Brown  v.  Stacy,  5  Ark, 

a  motion  for  a  new  trial  founded  upon  403:  Brown  v.  St.  Louis,  etc.,  R.  Co., 

newly  discovered  evidence  that  a  wit-  52  Ark.  120;  Berry  v.  Elliott,  25  Ark. 

ness  for  the  successful  party  committed  89;  Burris  v.  Wise,  2  Ark.  33;  Bixby 

perjury,   unless  the  witness  has  been  v.    State,    15    Ark.    395;    Bourdon  v. 

convicted.      Holtz   z/.  Schmidt,  44  N.  Mason,  5  Ark.  256;  Olmstead  v.  Hill, 

v.  Super.  Ct.  327.     Especially  is  this  2  Ark.   346;    Bourland  v.  Skimnee,  11 

true  where  the  newly  discovered  evi-  Ark.  671;  Robins  «/.  Fowler,  2  Ark.  133; 

dence  is  that  of  the  perjurer.     People  Texas,  etc.,  R.  Co.  v.  Orr,  46  Ark.  182; 

v,  McGuire,  2  Hun  (N.  V.)  269.     But  St.  Louis  Southwestern  R.  Co.  v.  Dob- 

newly  discovered    evidence    that   the  bins,  60  Ark.  481  (rehearing  denied  in 

judgment  was  recovered  by  conspiracy  60  Ark.  486);  Kirkpatrick  v.  Wolfe,  17 

and  perjury  has  been  deemed  sufficient  Ark.  96;  White  v.  Slate,  17  Ark.  404; 

ground  for  granting  a  new  trial  where  Merrick  v.  Britton,  26  Ark.  496. 

the  fact  of  the  conspiracy  was  first  dis-  California,  —  People  v.  Anthony,  56 

closed  by  the  conspirators  upon  a  quar-  Cal.  397;     People  v.  Fong   Ah   Sing,' 

rel  between  them  after  the  trial  and  the  70  Cal.  8;  Klockenbaum  v.  Pierson,  22 

motion  was  made  as  soon  as  the  fact  Cal.   160;  Live  Yankee  Co.  v.  Oregon 

was  discovered.     Raphaelsky  v.  Lynch,  Co.,  7  Cal.  40;    Wright  v,  Carillo,  22 

34  N.  Y.  Super.  Ct.  31,  43  How.  Pr.  (N.  CaL  595;  Hobler  v.  Cole,  49  Cal.  251; 

Y.)  157.  12  Abb.  Pr.  N.  S.  (N.  Y.)  224.  Williamson  v.    Tobey,    86    Cal.    497; 

Witness    Contradicting   Himself  After  People  v.  Sutton,  73  Cal.  243;  Russell 

Trial.  —  Where  a   witness  testified   to  v.  Dennison,   45   Cal.   337;    Gaven   v, 

one  state  of  facts  at  the  trial  and  made  Dopman,  5  Cal.  342;  Meyer  v.  Mowry, 

statements  afterwards  contradicting  the  34  Cal.  514;  Stoakes  v,  Monroe,  36  Cal. 

statements  formerly  made,   such  fact  383;    Spencer  v.   Doane,   23  Cal.  418; 

furnishes  no  ground  for  anew  trial.  Aid  rich  f.  Palmer,  24  Cal.  513;  Bartlett 

Lasseter  v.  Simpson,  78  Ga.  61;  Duryee  v,  Hogden,  3  Cal.  55;  Levitsky  v,  John- 

V.    Dennison,   5  Johns.    (N.    Y.)  249;  son,  35  Cal.  41;  Doyle  v.  Sturia,  38  Cal. 

Lake  v,  Hardee,  55  Ga.  667;  Com.  v.  456;  Jonesz..  Jones,  38 Cal.  584;  People 

Randall,  Thach.  Cr.  Cas.  (Mass.)  koo;  v.  McCurdy,   68  Cal.    576;    People  v, 

Husted  V.  Mead,    58  Conn.  55.  M'Donell,  47  Cal.  134;  Reed  v.  Clark, 

A  Ckmfession  of  Feijiiry  by  a  Witness  is  47  Cal.  194;  Wilson  v.  Southern  Pac. 

not   always  a  sufficient  ground  for  a  R.  Co.,  62  Cal.  164;  Reed  v.  Drais,  67 

new  trial,  the  presumption  being  that  Cal.  491;  People  v,  Kloss,  115 Cal.  567; 

his  testimony  at  the  trial  was  true  and  Crystal  Lake  Ice  Co.  v,  McAulay,  75 

that  his  affidavit  for  a  new  trial  is  false  Cal.  631;  People  v,  Goldenson,  76  Cal. 

or  that  his  testimony  will  be  worthless.  328;   Von  Glahn  v,   Brennan,  81   Cal. 

Holtz  V.  Schmidt,  44  N.   Y.  Super.  Ct.  261;    People    v.  O'Brien,   78   Cal.  41; 

327;  Sims  V,  Sims,  12  Hun  (N.  Y.)  231;  People  v.  Mesa,  93  Cal.  580;  People  v. 

People  V.  McGuire,  2  Hun  (N.  Y.)  269.  Urquidas,  96  Cal.  239;  Taylor  v,  Cali- 

1.  A  Con^iotion  of  a  Witness  for  Peijnry  f ornia  Stage  Co.,  6  Cal.  229 ;  Armstrong 
will  not  necessitate  a  new  trial  in  an-  v,  Davis,  41  Cal.  499;  Millard  v.  Hath- 
other  criminal  case  in  which  he  was  a  away,  27  Cal.  147;  Baker  v,  Joseph,  16 
witness  where,  eliminating  his  evi-  Cal.  180;  Brooks  v,  Lyon,  3  Cal.  113; 
dence,  there  is  other  evidence  amply  Burritt  v.  Gibson,  3Cal.  396;  Kuhlman 
sufficient  to  justify  the  conviction.  U.  s/.  Burns,  117  Cal.  469;  Niosi  ?/.  Empire 
S.  V.  Biena,  8  N.  Mex.  99.  Steam  Laundry,  117  Cal.  257;  Mowry 

2.  Alabama.  —  Martin  v,  Hudson,  52  v.  Raabe,  89  Cal.  606;  Peoole  v.  Bur- 
Ala.  279;  McLeod  V.  Shelly  Mfg.,  etc.,  dick,  (Cal.  1892)  29  Pac.  Rep.  245; 
Co.,  108  Ala.  81.  People    v.    Loui   Tung,   90  Cal.   377; 

Arizona.  —  Hayden    Milling  Co.    v.  People  i/.  Cesena,  90  Cal.  381;  Christen- 
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(2)  Definition  of  Cumulative  Evidence,  —  There  seems  to  be 
some  confusion  in  the  cases  in  the  use  of  the  word  "cumulative" 


sen  r.  McBride,  (Cal.  1894)  36  Pac.  Rep.  Coggin  v.   Parks,   85    Ga.   516;    Hart 

398;  Silva  V.  Silva,  (Cal.  1894)  38  Pac.  v,  Jackson,   77   Ga.    493;    Roberts   v. 

Rep.  105;  O'Rourke  :/.  Vennekohl,  104  State,   3    Ga.    310;    Irwin    v»   Morell, 

Cal.  254;  Wells  V.  Snow,  (Cal.  1895)  41  Dudley   (Ga.)    72;    Giles    w,    Sute,    6 

Pac.  Rep.  858;  McCormick  v.  Central  Ga.  276;  Berry  v.   State,  10  Ga.   511; 

R.  Co.,  75  Cal.  506;  Kelleher  v.  Ken.  Hines  v.  Beers,  74  Ga.  839;  Carter  v. 

ney,  (Cal.  1884)  4  Pac.  Rep.  1095;  Peo-  State,  75  Ga.  747;  Wimpy  v.  Gaskili, 

pie  V.  Hong  Quin  Moon,  92  Cal.  41;  79  Ga.  620;  Neill  v.   State,  79  Ga.  779; 

People  V,  Demasters,  109  Cal.  607.  Johnson  r.  State,  83  Ga.  553;  Dale  v, 

Colorado.  —  Martin      v.       Hazzard  State,  88  Ga.  552. 
Powder  Co.,  2  Colo.  596;  Cole  v.  Thorn-        Idaho,  —  Flannagan  v,   Newberg,    x 

burg,  4  Colo.  App.  95.  Idaho  82;    People   v.    Biles,   2   Idaho 


Connecticut,  —  Norwich,  etc.,  R.  Co. 
V  Cahill,  i8  Conn.  493;  Anderson  ». 
State,  43  Conn.  514;  Parsons  v,  Piatt, 
37  Conn.  563;  Travelers'  Ins.  Co.  v. 
Savage,  43  Conn.  187;  Waller  v. 
Graves,  20  Conn.  305;  Husied  v.  Mead, 
58  Conn,  55;  Noyce  v.  Huntington, 
Kirby  (Conn.)  282. 


103. 

Illinois,  — Fuller  ».  Little,  61  111.  21; 
Dueber  Watch  Case  Mfg.  Co.  v,  Lapp, 
35  111.  App.  374;  Wormley  v.  Gregg, 
65  111.  251;  Scharf  v.  People,  34  111, 
App.  400;  Kendall  v,  Limberg,  69  111. 
355;  Blake  v,  Blake,  70  111.  618;  Fay 
V,  Richards,  30  111.  App.  480;  Krug  t'. 
Florida,  —  Finlayson  v.  Lipscomb,  16  Ward,  77  111.  603;  Chicago,  etc.,  R.  Co. 
Fla.  751;  Milton  v,  Blackshear,  8  Fla.  v.  Bryant,  29  111.  App.  17;  Skelly  v. 
161;  Coker  v.  Merritt,  t6  Fla.  416;  Roland,  78  111.  438;  Davis  z*.  Mann,  43 
Simpson  v,  Daniels,  16  Fla.  677;  How-  111.  App.  301;  Schoenfeld  v.  Brown,  78 
ard  V,  State,  36  Fla.  21.  111.  487;  Chicago  v,  Edson,  43  III.  App. 

Georgia.  —  Mitchell  v.  White,  74  Ga.  417;  McKenzie  v.  Remington,  79  111. 
327;  Hill  z/.  State,  64  Ga.  454;  Puryear  388;  Halsey  v.  Stillman,48Ill.  App.413; 
V,  State,  66  Ga.  753;  Smith  v.  State,  72  Dyer  v.  People,  84  111.  624;  Biederman 
Ga.  114;  Erskine  v.  Duffy,  76  Ga.  602;  v.  Brown,  49  III.  App.  483;  Elgin  r. 
Poullainz/.  Poullain,  79  Ga.  ii;  Hawk-  Renwick,  86  111.  498;  R,  J.  Gunning 
ins  V.  Kermode,  85  Ga.  116;  McLendon  Co.  v,  Cusack,  50  111.  App.  291;  Abra- 
V,  Frost,  57  Ga.  448;  Gardner  v.  Lam-  hamsv.  Weiller,  87  111.  179;  Woolverion 
back,  47  Ga.  133;  Perry  v.  Houseley,     v,  Sumner,  53  111.  App.  115;  Leigh  v. 


40  Ga.  657;  Grand  v.  Walker,  41  G^ 
657;  McAfee  v.  State,  31  Ga.  411; 
Wright  V,  Greenwood,  17  Ga.  418; 
Dickinson  v,  Solomons,  26  Ga.  684; 
Coggin  V.  Jones,  29  Ga.  257;  Smith  v. 


People,  115  111.  372;  Wisconsin  Cent.  R. 
Co.  V,  Ross,  142  111.  9;  Gilmore  v. 
People,  124  111.  380;  Lilly  v.  People, 
148  111.  467;  Smith  V.  Belt.  31  111.  App. 
96;    Chicago  First  Nat,  Bank  v.  Wil- 


State,  81  Ga.  479;  Grubb  v.  Kalb,  37  Ham  Ruehl  Brewing  Co.,  33  III.  App. 
Ga.  459;  Brinson  v,  Faircloth,  82  Ga.  121;  Monroe  v.  Snow,  131  111.  137; 
185;    O'Shields    v.  State,  55  Ga.  696;     Plumb  v.  Campbell,  129  111.  loi;  Singer 


Brown  v.  State,  51  Ga.  502;  Long  v. 
State,  54  Ga.  564;  Johnson  v,  Palmour, 
87  Ga.  244;  Etheridge  v,  Hobbs,  77  Ga. 
531;  Verdery  v.  Savannah,  etc.,  R.  Co., 
82  Ga.  675;  Baker  v.  Moor,  84  Ga.  i86; 
Munro  v.  Moody,  78  Ga.  127;  Roane  v. 


V,  Lidwinosky,  36  111.  App.  346; 
Bruce  v,  Truett,  5  111.  454;  Sconce 
V,  Henderson,  102  111.  376;  Ritchey  v. 
West,  23  111.  385;  Harvey  v.  Collins,  89 
111.  255;  Martin  v,  Ehrenfels,  24  111. 
187;    Classen    v,     Cuddigan,     21    111. 


Stale.  97  Ga.  195;  Walker  v.  State,  97  App.  591;    Bowen    v.    Rutherford.   60 

Ga.  197;  Brown  v.  State,  97  Ga.  215;  111.  41;  Cooper  ».  Johnson,  27  111.  App. 

Adams  z/.  State,  97  Ga.  218;   Latimer  504;  O'Neilr.  O'Neil,  123  111.  361;  Far- 

V,  State,  97  Ga.  2i8;   Martin  v.  Ken-  rell  v,  Dooley,  17  III.  App.  68;  Kinney 

drick,  94  Ga.  709;  Blalock  v.  Denham,  v.  People,  108  111.  519;  Elgin  v.  Hoag, 

85   Ga.   646;    Greer  v.   State,   87    Ga.  25  III.   App.  650;  Calhoun  v.  O'Neal, 

559;    Sweat  V,  State,  90  Ga.  315;  Ed-  53   111.   354;    Toledo,   etc.,    R.   Co.   v. 

wards  v.  State,  90  Ga.   143;  Tripp  v,  Seitz,  53  111.  452;  Aholtz  r.  Durfee,  25 

State,  95   Ga.   502;    Ogden   v.   Dodge  III.  App.  43;  Cleary  v,  j3ummings,  28 


County,  97  Ga.  461 ;  Harrison  v.  State, 
83  Ga.  129;  Artemus  v.  State,  79  Ga. 
512;    Mitchell   V,    State,    94   Ga.    704: 


111.  App.  237;  Klein  v.  People,  113  111. 
596;  Sahlinger  v.  People,  io2  111.  241; 
Morrison  v,  Stewart,  24  111.  24;  Lang- 
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in  this  connection.     The  clearest  and  most  accurate  definition  of 

don  V.  People,  133  111.  382;  Schlencker  552;    Shirel    v.   Baxter,   71   Ind.  352; 

V.  Risley.  4  111.  483;  Burns  v.  People,  Westbrook  z\  Aultman.  3  Ind.  App.  83; 

126  III.  284;  Smith  V.  Shultz,  2  111.  400;  Dennis  v.  Stete,  103  Ind.  142;  Russell 

Chicafi:o,  etc.,  R.  Co.  7/.  Sullivan,  21  111.  r.  State.  (Ind.  1895)  40  N.  E.  Rep.  666, 

App.  580;  Adams  z/.  People,  47  111.  376;  Eddingfield  v.  Slate,  12  Ind.  App.  312; 

Petefish  V.  Waikins,  124  III.  387;  Wil-  Cooper  z'.  Ellis,  3  Ind.  App.  142;  Atkin- 

liaras  V.  People,  164  111.  481;  Bemis  v.  son  v.  Saltsman,  3lnd.  App.  139;  Andis 

Horner,  165   111.  347,  affirming  62  111.  v.  Richie,  120  Ind.   138;  Blackburn  v, 

App.  38;  Collins  V.  People,  103  III.  21;  Crowder,  no  Ind.  127;  Slalcup  t^.  Slate, 

Sterling  v.   Merrill,   25   111.  App.    596,  129   Ind.    519;     Gish   v.   Gish,  7   Ind. 

affirmed  124111.  522;  Jacobson  v,  Gunz-  App.  104;  Smith  v.  State,  143  Ind.  685; 

burg,  25  111.  App.  223,  affirmed  150  111.  Humphries   v,  Marshall,   12  Ind.  609; 

135;  Besse  v.  Sawyer,  28  111.  App.  248;  0*Brianz^. State,  14 Ind. 469;  Larrimore 

Dyk  V,  De  Young,  133  111.  82;  Keith  v.  v,   Williams,  30  Ind.  18;    Atkisson  v, 

Knoche,  43  111.  App.  i6i;  Chicago  Ex-  Martin,    30   Ind.    242;    Humphreys  v. 

haust,  etc..  Pipe  Co.  f.  Johnson,  44  111.  Klick,  49  Ind.  189;   Cox  v.  Harvey,  53 

App.  224;  Reid  v.  Flanders,  62  Hi.  App.  Ind.  174. 

106;  Madison  Coal  Co.  v.  Beam,  63  III.  Iowa,  — Morrow  v.  Chicago,  etc.,  R. 

App.  178;  Spahn  v.  People,  137  III.  538;  Co.,  61  Iowa  487;  Manson  v.  Ware,  63 

Chicago,  etc.,  R.  Co.  v.  Clough,  134  111.  Iowa  346;  State  v.  Oeder,  80  Iowa  72; 

586,  affirming  33  111.  App.  129;  Hinizv.  Sturgeon  %\  Perron,  14  Iowa  160;  Wil- 

Graupner,  138  III.  158,  affirming  yj  III.  helml    v,    Thorington,    14    Iowa   537; 

App.  510;  Toledo,  etc.,  R.  Co.  i'.  Endres,  Blair  i/,  Madison  County,  81  Iowa  313; 

57  111.  App.  69;  De  Kalb  v,  Ashley,  6i  Hickenbottom  v.  Chicago,  etc.,  R.  Co., 

111.  App.  647;  McGrath  v.  Miller,  61  111.  57  Iowa  704;  State  v,  Gleason,  68  Iowa 

App.  497;  Fletcher  v.  People,  117  III.  6i8;  Reeves  v.  Royal,  2  Greene  (Iowa) 

184;    Croiier  v.   Cooper,   14  111.    139;  451 ;  Manix  v.  Malony,  7  Iowa  81;  Mc- 

Laflin    v.    Herringlon,     17     III.     399;  Daniels   v.   Van   Fosen,    11  Iowa  195; 

Knickerbocker  Ins.  Co.  v,  Gould,   80  Murray  v.  Weber,  92  Iowa  757;  Keys 

111.  338;  Gottschalk  v,  Hughes,  82  111.  v.   Francis,    28    Iowa    321;    Cohol    v, 

484;  Clayes  v.  White,  83  111.  540;  Laird  Allen,  37  Iowa  449;  Taylor  v.  Chicago. 

V,   Warren,  92    III.  204;    McCoUom  v,  etc.,  R.  Co.,  80  Iowa  431;  Bingham  r. 

Indianapolis,  etc.,   R.  Co..  94  111.  534;  Foster,     37    Iowa    339;     German     v. 

Bean  v.  People,  124  III.  576.  Maquoketa  Sav.  Bank,  38   Iowa  368; 

Indiana.  —  Hines  v.  Driver,  100  Ind.  Iowa  City  First  Nat.   Bank  v.  Charter 

319;  Marshall  z/.  Mathers,  103  Ind.  458;  Oak  Ins.   Co.,  40  Iowa  572;    Trimble 

Pennsylvania  Co.  v.  Nations,  iii  Ind.  v.    Tantlinger.    104    Iowa    665;    Bog- 

203;    Jennings  v.   Loring,  5   Ind.  250;  gess  v.    Read,    83  Iowa  548;    State  v. 

Watts  V.  Moffeit,  12  Ind.  App.  399;  Cox  Watson,  81  Iowa  380;  White  v.  Nafus, 

V.   Hutchings,   21  Ind.  2I9;  Beaver  r,  84  Iowa  350;  Byford  v.  Girton,  90  Iowa 

Triiiipo,  24  Ind.  41 ;  Porter  v.  State,  2  661;    Bryson  v,  Chicago,  etc.,  R.  Co., 

Ind.  435;    Harrison  v.   Price,  22  Ind.  89  Iowa  677*.  Brilson  v,  Tjernagel,  90 

165;    Harris    v.   Rupel,    14    Ind.   209;  Iowa  356;  Eaton  z/.  Cripps,  94 Iowa  176; 

Leedy  v.  Clapp,  18  Ind.  188;  State  v.  Names  v.  Dwelling  House  Ins.  Co.,  95 

Clark,  16  Ind.  97;  Martin  e^.  Garver,  40  Iowa    642;    Shepherd  v,   Brenton,    15 

Ind.  351 ;  Fox  z/.  Reynolds,  24  Ind.  46;  Iowa  84;  Stineman  r.  Beath,  36  Iowa 

Winsett  f.  State,  57  Ind.  26;  Merryman  73;  State  v.  Nadal,  69  Iowa  478;  State 

V.  Ryan,   24  Ind.  262;  Dodds  v.  Van-  v.  Whitmer,  77  Iowa  557;  Donnelly  v, 

noy,  61  Ind.  89;  Simpson  v.  Wilson,  6  Burkett,  75  Iowa  613;  State  v.   Potts, 

Ind.   474:    Harper  v.   Stale,    loi    Ind.  83  Iowa  317. 

109;    Meurer  v.    State,   129   Ind.    587;  Kansas,  —  Sexton  v.  Lamb,  27  Kan. 

Lefeverc.  Johnson,  79  Ind.  554;  Hamm  432;    Parker  v.    Bates,   29   Kan.    597; 

V,    Romine,   98   Ind.   77;    Bronson   v.  Baughman    v,     Penn,    33    Kan.    504; 

Hickman,  10  Ind.  3;  De  Hart  v,  Aper,  Clark  c.  Norman,  24  Kan.  515;  Olathe 

107  Ind.  460;  Shigley  J.  Snyder,  45  Ind.  v,    Horner,   38  Kan.  312;    Mitchell   v, 

543;    Sutherlin  v.   State,  108  Ind.  389;  Stillings,    20    Kan.    276;    0*Leary   v. 

Zouker  v.  Wiest,  42  Ind.  169;  Schnurr  Reed,  30  Kan.  749;   State  v.  McCool, 

V,   Stulls,    119   Ind.    429;    Jackson   v.  34   Kan.   613;    McMullen   v,   Winfield 

Sharpe.  29lnd.  169;  Morrison  t^.  Carey,  Bldg.,  etc..  Assoc,  4  Kan.  App.  459; 

129  Ind.  277;  Swift  V.  Wakeman,  9  Ind.  State   v,  Tyson,  56   Kan.  686;   Swart- 
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cumulative  evidence  is  "evidence  of  the  same  kind  to  the  same 

zell  V,  Rogers,  3  Kan.  374;  Douglass  a  Gray  (Mass.)  434;  Gardner  v,  Mitch- 

r.  Anthony,  45  Kan.  439;  Titus  v.  Mit-  ell,  6   Pick.  (Mass.)  114;  Yarmouth  v. 

chell,  3Kan.  App.  90;  Harrisv.  Thomp-  Dennis.    6    Pick.    (Mass.)    117,    note; 

son,  23  Kan.  372;  State  v,  Kearley,  26  Sawyer  v.   Merrill,    10    Pick.   (Mass.) 

Kan.  77;  State  v,  Rohrer,  34  Kan.  427;  16. 

State  V,  Stickney,  53  Kan.  308.  Michigan,  —  Guerold    v.    Holu,   103 

Kentucky.  —  Mercer  v.  Mercer,  87  Ky.  Mich.  123 ;  White  t/.  Peabody,  106  Mich. 

21;  Marcum  v.  Com.,  (Ky.  1886)  i  S.  W.  144, 
Rep.  727;  Allen  v.  Perry,  6  Bush  (Ky.)        Minnesota.  — Lowee'.  Minneapolis  St.  > 

86;     Klein  v,  Gibson,  (Ky.  1886)  2  S.  R.  Co.,  37  Minn.  283;  Jones  v.  Chicago, 

W.  Rep.  116;  Chambers  v.  Chambers,  etc.,   R.  Co.,  42  Minn.  183;  Schacherl 

2  A.  K.  Marsh.  (Ky.)  348;  Ripper-  v.  St.  Paul  City  R.  Co.,  42  Minn.  42; 
dan  V,  Scott,  i  A.  k.  Marsh.  (Ky.)  Gilmore  v,  Brost,  39  Minn.  190;  Cum- 
151;  Berry  v.  Branham,  3  Ky.  L.  Kep.  mings  v.  Taylor,  24  Minn.  429;  State  v, 
756;  Marshall  v.  Senour,  3  Ky.  L.  Dumphey,  4  Minn.  438;  Mead  v.  Con- 
Rep.  756;  Hedge  v,  Lehrer,  (Ky.  1896)  stans,  5  Minn.  171;  Mininger  v.  Knox, 
37  S.  W.  Rep.  261 ;  Mitchell  v.  Robin-  8  Minn.  140;  Johnson  v.  Coles,  21 
son,  7  Ky.  L.  Rep.  98;  L.  &  N.  R.  Co.  v.  Minn.  108;  Meeks  v.  St.  Paul,  64  Minn. 
Wade,  II  Ky.  L.  Rep.  953;  Rider  t'.  Sul-  220;  Adamant  Mfg.  Co.  v.  Pete,  61 
livan,  15  Ky.  L.  Rep.  749;  Bell  v,  Minn.  464;  Layman  v,  Minneapolis  St. 
Oflfutt,  10  Bush  (Ky.)  643;  Sellars  v.  R.  Co.,  66  Minn.  452;  Brazil  v.  Peter- 
Cincinnati,  etc.,  R.  Co.,  (Ky.  1895)  29  son,  44  Minn.  212;  Elmborg  v,  St.  Paul 
S.  W.  Rep.  332,  16  Ky.  L.  Rep.  833;  City  R.  Co..  51  Minn.  70;  Nelson  v. 
Williams  v.  Com.,  13  Ky.  L.  Rep.  753;  Finseth,  55  Minn.  417. 
Smith  V.  Com.,  13  Ky.  L.  Rep.  612,  Mississippi.  —  Moody  v.  Fair,  27 
(Ky.  1891)  17  S.  W.  Rep.  868;  Palmer  Miss.  788;  Vanderburg  tf.  Campbell,  64 
V.  Mt.  Sterling  Nat.  Bank,  13  Ky.  L.  Miss.  89;  Newcomb  v.  State,  37  Miss. 
Rep.  790;  Newton  v.  Cook,  17  Ky.  L.  383;  Hare  v,  Sproul,  2  How.  (Miss.) 
Rep.  1189,  (Ky.  1896)  33  S.  W.  Rep.  934;  772;  Louisville,  etc.,  R.  Co.  v,  Cray  ton. 
Wells  v.  Phelps,  4  Bibb  (Ky.)  563;  Fin-  69  Miss.  152;  Vardeman  v.  Byrne,  7 
ley  V.  Tyler,  3  T.  B.  Mon.  (Ky.)  400;  How.  (Miss.)  365;  Cooper  r.  State,  53 
Houston  V,  Kidwell,  83  Ky.  301,  (Ky.  Miss.  393. 
1890)  14  S.  W.  Rep.  377;  Lewis  v.  Com.,        Missouri,  —  Culbertson  i/.  Hill,  87  Mo. 

03  Ky.  238;  Adams  Oil  Co.  v.  Stout,  553;    Corrigan  v.   Brady,  38  Mo.  App. 
(Ky.  1897)  41  S.  W.  Rep.  563.  649;    Donovan  v,   Ryan,   35  Mo.  App. 

Louisiana.  —  State  v,  Alverez,  7  La.  160;  State  v.  Rockett,  47  Mo.  666; 
Ann.  284;  State  v.  Robertson,  Mann.  Mercantile  Bank  v.  Hawe,  33  Mo. 
Unrep.  Cas.  (La.)257;  State  z/.  Fahev,  35  App.  214;  Dollman  v.  Munson,  90  Mo. 
La.  Ann.9;  Statez/.  Hyland,  36La.  Ann.  ^5»  State  v.  Larrimore,  20  Mo.  425; 
709;  State  V.  Lamothe,  37  La.  Ann.  43;  Wells  v,  Sanger,  21  Mo.  354;  Beau- 
State  V.  Hanks,  39  La.  Ann.  234;  State  champ  v.  Sconce,  12  Mo.  57;  State  v, 
V.  Travis,  39  La.  Ann.  356;  State  v.  Stumbo,  26M0.  306;  Miller  v.  Whitson, 
Harris,  39  La.  Ann.  1105;  State  v.  40  Mo.  97;  Boggsv.  Lynch,  22  Mo.  563; 
Garig,  43  La.  Ann.  365;  Slate  v.  Jones,  State  r.  Potter,  108  Mo.  424;  State  v. 
46  La.  Ann.  545;  State  v.  Green,  49  Redemeier,  71  Mo.  173;  State  v.  Wood- 
La.  Ann.  60;  State  v.  Hollier,  49  La.  ward,  95  Mo.  129;  Heintz  v.  Mertz,  58 
Ann.  371;  Vicknair  v.  Trosclair,  45  Mo.  App.  405;  Payne  v.  Weems,  36  Mo. 
La.  Ann.  373:  State  v.  Hendrix,  45  App.  54;  Liberty  v.  Burns,  114  Mo. 
La.  Ann.  500:  State  v.  Crenshaw,  45  La.  426;  State  v.  Keith,  53  Mo.  App.  383; 
Ann.  496;  Coste's  Succession,  43  La.  Thayer  v.  Williams,  65  Mo.  App.  673; 
Ann.  144.  State  v.  Emory,  79  Mo.  461;  State  v, 

Maine,  —  McLaughlin  v.  Doane,   56  Willoughby,    76   Mo.    215;    Snyder  v. 

Me.   289;  Ham  v.   Ham,  39  Me.  263;  Burnham,  77  Mo.  52;  Hanley  v.  Life 

Handly  v.  Call,  30  Me.  9;  Snowman  v,  Assoc,  of  America,  69  Mo.  380;  State 

Wardwell,  32  Me.  275;  Warren  v.  Hope,  v.  Myers.  115  Mo.  394;  State  v.  Beard, 

6  Me.  479;  Atkinson  v.  Conner,  56  Me.  126  Mo.  548;  State  v.  Johnson,-  139  Mo. 

546;  Dodge  V.  Dodge,  86  Me.  393;  Glid-  197;  State  v.  Griffin,  87  Mo.  608;  State 

den  V.  Dunlap,  28  Me.  379;  Strout  v.  v.  Wightman,  27  Mo.  121;  States.  Ray, 

Stewart,  63  Me.  227.  53  Mo.  345;  Cook  v.  St.  Louis,  etc.,  R. 

Massachusetts.  —  Gardners.  Gardner,  Co.,  56  Mo.  380;    State  v.  Butler,  67 
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point."  Although  evidence  is  additional  to  other  evidence  tending 


Mo.  59;  Howland  v.  Reeves,  25  Mo. 
App.  458. 

Afontana,  —  Morse  v.  Swan,  2  Mont. 
306;  Caruthers  v,  Pemberton,  i  Mont. 
Ill;  Garfield  M.  &  M.  Co.  v.  Hammer, 

6  Mont.  53;  Territory  v.  Bryson,  9 
Mont.  32;  O'Donnell  v,  Bennett,  13 
Moni.  242;  Territory  v.  Clayton,  8 
Mont.  I. 

Nebraska,  —  Campbell  v,  Holland,  22 
Neb.  587;  Brooks  v.  Dutcher,  22  Neb. 
644;  Hill  V,  Helman,  33  Neb,  731; 
Scofield  V.  Brown,  7  Neb.  221;  Halliday 
V.  Briggs,  15  Neb.  219;  Flannagan  7\ 
Heath,  31  Neb.  776;  Livesey  v.  Fest- 
ner,  28  Neb.  333;  Bolar  v.  Williams,  14 
Neb.  386;  Schreckengast  v,  Ealy,  16 
Neb.  510. 

Nevada.  —  Gray  v,  Harrison,  i  Nev. 
502;  Howard  v.  Winters,  3  Nev.  539. 

New  Hampshire.  —  Dennett  v.  Den- 
nett, 44  N.  H.  531. 

New  Jersey.  —  Kirk  v.  Rickerson,  46 
N.  J.  L.  16;  Tomlim  v.  Cox,  19  N.  J. 
L.  76;  Den  v.  Geiger,  9  N.  J.  L.  228; 
Den  V.  Wintermute,  13  N.  f.  L.  177; 
Mechanics'  F.  Ins.  Co.  v,  Nichols,  16 
N.  J.  L.  410;  Read  v.  Barker,  30  N.  J. 
L.  378;  Deacon  v.  Allen,  4N.  J.  L.  586; 
McDowell  v:  Perrine,  36  N.  J.  Eq. 
632. 

New  Mexico,  —  Territory  v.  Yar- 
berry,  2  N.  Mex.  391. 

New  York.  —  People  v.  Superior  Ct., 
10  Wend.  (N.  Y.)  285;  Raphelsky  v. 
Lynch,  43  How.  Pr.  (N.  Y.  Super.  Ct.) 
157.  34  N.  Y.  Super.  Ct.  31,  12  Abb. 
Pr.  N.  S.  (N.  Y.)  224:  Oakley  v.  Sears, 

7  Robt.  (N.  Y.)  Ill;  Myers  v.  Riley,  36 
Hun  (N.  Y.)  20;  Powell  v.  Jones,  42 
Barb.  (N.  Y.)  24;  Geneva,  etc.,  R.  Co. 
V.  Sage,  35  Hun  (N.  Y.)  95;  Gale  v. 
New  York  Cent.,  etc.,  R.  Co.,  53  How. 
Pr.  (N.  Y.  Supreme  Ct.)  385,  13  Hun 
(N.  Y.)  i;  Fleming  v.  HoUenback,  7 
Barb.  (N.  Y.)27i;  Cole  v.  Van  Keuren, 
51  How.  Pr.  (N.  Y.  Supreme  Ct.)  451; 
Barteau  v.  Phoenix  Mut.  L.  Ins.  Co., 
67  Barb.  (N.  Y.)  354;  Peck  v.  Hiler,  30 
Barb.  (N.  Y.) 655 ;  Cole  v.  Cole,  50  How. 
Pr.  (N.  Y.  Supreme  Ct.)  59;  Sheldon  v. 
Stryker.  27  How.  Pr.  (N.  Y.  Supreme 
Ct.)  387.  42  Barb.  (N.  Y.)  284;  Plyer  v. 
German-American  Ins.  Co.,  (Supreme 
Ct.)  I  N.  Y.  Supp.  395;  Sproul  v.  Reso- 
lute F.  Ins.  Co.,  I  Lans.  (N.  Y.)  71; 
Adams  v.  Bush,  23  How.  Pr.  (N.  Y. 
Supreme  Ct.)  262;  Williams  v.  Peoole. 
45  Barb.  (N.  Y.)2oi;  Tripler  v.  Ehehalt, 
5  Robt.  (N.  Y.)6o9;  Brisbane  v,  Adams, 

81 


I  Sandf .  (N.  Y.)  195 ;  Best  v,  Starks,  24 
How.  Pr.(N.  Y.  Supreme  Ct.)  58;  Pike 
V.  Evans,  15  Johns.  (N.  Y.)  210;  Stein- 
bach  V.  Columbian  Ins.  Co.,  2  Cai.  (N. 
Y.)  129;  Smith  V,  Brush,  8  Johns.  (N. 
Y.)  84;  Burnett  v.  Phalon,  4  Bosw.  (N. 
Y.)  622;  Albert  v.  Sweet,  (Supreme 
Ct.  9  N.  Y.  Supp  86;  Hogan  r.  Car- 
roll, (Supreme  Ct.)  7  N.  Y.  Supp.  183. 
54  Hun  (N.  Y.)  635;  Hicks  v.  British 
American  Assur.  Co.,  13  N.  Y.  App. 
Div.  444;  Cameron  v.  Leonard,  17  N.  Y. 
App.  Div.  127;  Hoojcer  v.  Terpening, 
(Supreme  Ct.)  29  N.  Y.  St.  Rep.  818,  8 
N.  Y.  Supp.  639;  O'Hara  z/.*New  York 
Cent.,  etc.,  R.  Co..  92  Hun  (N.  Y.) 
56;  Bulkin  V.  Ehret,  29  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  62;  Wilson  v. 
Heath,  68  Hun  (N.  Y.)  209;  Jackson  v. 
Ft.  Covington,  (Supreme  Ct.)  40  N.  Y. 
St.  Rep.  67, 15  N.  Y.  Supp.  793;  Kanter 
V,  Rubin,  (City  Ct.)  45  N.  Y.  St.  Rep. 
277,  18  N.  Y.  Supp.  168;  Ott  V.  Buffalo, 
131  N.  Y.  594,  affirming t\^\XTi  (  N.  Y.) 
624,  16  N.  Y.  Supp.  I;  Plyer  v, 
German- American  Ins.  Co.,  48  Hun 
(N.  Y.)  618,  I  N.  Y.  Supp.  395;  Clegg 
V.  New  York  Newspaper  Union,  51 
Hun  (N.  Y.)  232,  129  N.  Y.  638;  Cole  v. 
Fall  Brook  Coal  Co.,  57  Hun  (N.  Y.) 
585,  ID  N.  Y.  Supp.  417,  61  Hun  (N.  Y.) 
623,  16  N.  Y.  Supp.  789;  Jackson  v.  Ft. 
Covington,  61  Hun  (N.  Y.)  622,  15  N.  Y. 
Supp.  793;  Shute  V.  Jones,  (Supreme 
Ct.)  24  N.  Y.  Supp.  637;  Whiibeck 
V.  Whitbeck,  9  Cow.  (N.  Y.)  266;  Liv- 
ingston V.  Hubbs,  3  Johns.  Ch.  (N.  Y.) 
124;  Dunham  v,  Winans,  2  Paige  (N. 
Y.)  24;  Plattsburgh  First  Nat.  Bank  v, 
Heaton,  6  Thomp.  &  C.  (N.  Y.)  37; 
Seeley  v.  Chittenden,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  265,  affirmed  10  Barb.  (N. 
Y.)  303;  Abrams  v.  Van  Brunt  St.,  etc., 
R.  Co.,  13  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)4o2;  Wheelwright  v.  Beers,  2  Hall 
(N.  Y.)  391;  Whitney  v.  Saxe,  15  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  450;  Roberts 
V.  Johnstown  Bank,  (Supreme  Ct.)  14  N. 
Y.  Supp.  432;  People  v.  Shea,  16  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  iii;  Law- 
rence V.  Ely,  38  N.  Y.  42. 

North  Carolina.  —  Simmons  v.  Mann, 
92  N.  Car.  12;  State  v.  Starnes,  97  N. 
Car.  423;  Sikes  v.  Parker,  95  N.  Car. 
232. 

Ohio.  —  Perrin  v.  Protection  Ins.  Co., 

II  Ohio  147;  Loeffner  v.  State,  10  Ohio 
St.  598;  Reed  v.  McGrew,  5  Ohio  375; 
Searles  v.  State,  6  Ohio  Cir.  Ct.  Rep. 

331. 
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to  prove  the  same  position,  yet  it  is  not  cumulative  if  it  is  of  a 


Oklahoma. — Twine    v,    Kilgore,     3     1893)  22  S.  W.   Rep.   533;  Rodgers  v. 
Okla.  640.  State,  (Tex.  Crim.  App.  1892)  20  S.  W. 

Oregon.  — Jackson  v.  Sharif,  1  Oregon    Rep.  709;  Day  v,  Goodman,  (Tex.  1891) 


246. 

Pennsylvania,  —  Com.  v,  Schoeppe,  I 
Leg.  Gaz.  (Pa.)  450;  Com.  v.  Flanagan, 
7  W.  &  S.  (Pa.)  415;  Com.  v,  Murray, 
2  Ashm.  (Pa.)  41;  Com,  v.  Williams,  2 
Ashm.  (Pa.)  69;  Com.  v,  Kane,  12 
Phila.  (Pa.)  630,  35  Leg.  Int.  (Pa.)  420; 
Ream  V.  Oldweiler,  17  Pittsb.  Leg.  J. 
(Pa.)  157,  2  Leg.  Gaz.  (Pa.)  147;  Com. 
V.  Thompson,  4   Phila.   (Pa.)   215,    17 


17  S.  W.  Rep.  475;  Con  will  v.  Golf, 
etc.,  R.  Co,.  85  Tex.  96;  Fears  v.  Albea, 
6p  Tex.  437;  Screws  v.  State,  (Tex. 
Crim.  App.  1893)  23  S.  W.  Rep.  796; 
Porter  v.  State,  (Tex.  Crim.  App.  1895) 
32  S.  W.  Rep.  695;  Turner  v.  State,  37 
Tex.  Crim.  Kep.  451;  Scruggs  v.  State, 
35  Tex.  Crim.  Rep.  622;  Littler.  State, 
(Tex.  Crim.  App.  1896)  35  S.  W.  Rep. 
659;    Washington    v.    State,    35   Tex. 


Leg.   Int.  (Pa.)  309;    Potts  v.   Feeder  Crim.  Rep.  154;  Riojas  v.  State,  36 Tex. 

Dam  Coal  Co.,  6  Phila.  (Pa.)  249,  24  Crim.  Rep.  182;  McAdams  v.  State.  24 

Leg.  Int.  (Pa.)  261;  Bonham  v.  Santee,  Tex.  App.  86;  Granger  v.  State,  (Tex. 

2  Luz.  L.  Reg.  (Pa.)  84;  Evans  r.  Bit-  Crim.   App.    1895)  31   S.  W.   Rep.  671; 

ner,  4  Lane.  Bar    (Pa.)  7,  Sept.  1872;  Duke  v.  State,  (Tex.  Crim.  App.  1896) 

Ruddy  «/,    Ruddy,  6   ICulp  (Pa.)  297;  38  S.  W.  Rep.  43;  Robinson  r.  Martell, 

Com.  r.  Yot  Sing,   7  Kulp  (Pa.)  349;  11  Tex.   149;  Wolf  v.  Mahan,  57  Tex. 

Com.  r.  Brown,  7  Kulp  (Pa.)  103.  171;  Gulf,  etc.,  R.  Co.  v.  Brown,  (Tex. 

Rhode  Island.  —  Kaul  v.  Brown,  17  R.  Civ.  App.  1897)  40  S.  W.  Rep.  608. 

I.  14;  Potter  V,  Padelford,  3  R.  I.  162;  Utah.  —  People  v.   Peacock,  5  Utah 

Windham  CoUnty  Bank  v.  Kendall,  7  237,  240;  U.  S.  v.  Eldredge,  5  Utah  161, 


R.  I.  77. 

South  Carolina,  —  Turner's  Motion, 
39  S.  Car.  4T4. 

South  Dakota,  —  Scheffer  v,  Corson,  5 
S.  Dak.  233. 

Tennessee.  —  Irwin  v,  Jordan,  7 
Humph.  (Tenn.)  167;  Noel  v.  McCrory, 
7  Coldw.  (Tenn.)  623;  McGavock  v. 
Brown,  4  Humph.  (Tenn.) 251;  Jones  v. 
White,  II  Humph.  (Tenn.)  268;Dossett 


Vermont.  —  Bullock  v.  Beach,  3  Vt. 
73;  Kirkby  v.  Waterford,  14  Vt.  414; 
Perkins  v.  Dana,  19V1.  589;  Knapp  z/. 
Fisher,  49  Vt.  94;  Dodge  v.  Kendall,  4 
Vt.  31;  Kirby  v.  Waterford,  14  Vt.  414; 
Barker  v.  French,  18  Vt.  460;  Stearns 
V.  Allen,  18  Vt.  119;  Briggsv.  Gleason, 
27  Vt.  114;  Burr  v.  Palmer,  23  Vt.  244; 
Westmore  v.  Sheffield,  56  Vt.  239. 

Virginia.  —  Akers  v.  Akers,  83  Va. 


V,  Miller,  3  Sneed  (Tenn.)  72;  King  z/.     633;  Smiths.  Watson,  82  Va.  712;  Tate 


State,  91  Tenn.  617;  Burson  v.  Dosser, 
I  Hcisk.  (Tenn.)  754. 

Texas  — Latham  v,  Selkirk,  11  Tex. 
314;  Castro  V,  Wurzbach,  13  Tex.  128; 
Galveston  Oil  Co.  v,  Thompson,  76 
Tex.  235;  East  Line,  etc.,  R.  Co.  v. 
Boon,  (Tex.  1886)  i  S.  W.  Rep.  632; 
Walker  v.  Brown,  66  Tex.  556;  Sabine, 
etc.,  R.  Co.  V,  Wood,  69  Tex.  679; 
State  V,  Moore,  7  Tex.  257;  McCart- 
ney V,  Martin,  i  Tex.  Unrep.  Cas.  143; 
Bowles  V,  Glasgow,  2  Tex.  Unrep.  Cas. 
714;  Garner  v.  State,  34  Tex.  Crim. 
Rep.    356;-   Blount  v.   State,    34   Tex. 


V,  Tate,  85  Va.  205;  Hamsbarger  v. 
Kinney,  13  Gratt.  (Va.)  511;  Hoomes  v, 
Kuhn,  4  Call  (Va.)  274;  Preston  v.  Otey, 
88  Va.  491;  Bond  v.  Com.,  83  Va.  581; 
Randolph  v.  Randolph,  i  Hen.  &  M. 
(Va.)  181;  Nuckols  z/.  Jones,  8  Gratt. 
(Va.)  267;  St.  John  v.  Alderson,  32 
Gratt.  (Va.)  140;  Kern  v,  Wyatt,  89  Va. 

885. 

Washington.  —  McKilver  y.  Man- 
chester, I  Wash.  Ter.  255. 

West  Virginia.  —  Bales  v.  State,  3  W. 
Va.  685;  Carder  v.  State  Bank,  34  W. 
Va.  38;  Dower  v.  Church,  21  W.  Va.  23; 


Crim.   Rep.  640;  Carrasco  v.  State,  34  While  v.  Ward,  35  W.  Va.  418;  Hal- 

Tex.  Crim.  Rep.  565;  Johnson  v.  Flint,  stead  v.  Horton,  38  W.  Va.  727;  Grogan 

75  Tex.  379;  Barber  v.  Hoffman,  (Tex.  v.  Chesapeake,  etc.,  R.  Co.,  39  W.  Va. 

Civ.    App.   1896)  37  S.   W.   Rep.  769;  421;    Sisler  v.  Shaffer,  43  W.  Va.  769; 

Borchers  v.  Galvin,   (Tex,    Civ.    App.  Smith  v.  McLain,  11  W.  Va.  654. 
1896)  37  S.  W.  Rep.  178;  Terry  V.  State,         Wisconsin.  —  Krueger  v,   Merrill,  66 

3   Tex.   App.   236;    Jester  v,  Francis,  Wis.   28;    Bigelow  v.  Sickles,  75  Wis. 

(Tex.  Civ.  App.   1895)  31   S.  W.  Rep.  427;   Cans  v.  Harmlson,  44  Wis.  3^3; 


245;  Black  well  v.  State,  29  Tex.  App. 
194;  Eddy  V.  Still,  3  Tex.  Civ.  App. 
346;  Eddy  V.  Newton,  (Tex.  Civ.  App. 


Wieting  v,  Millston,  77  Wis.  52^;  Ed- 
mister  V.  Garrison,  18  Wis.  594;  iCeeler 
V,  Jacobs,   87   Wis.    545;  Thrasher  r. 
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different  character  tending  to  establish  the  same  general  result  by 
proof  of  a  new  and  distinct  fact.*  It  is  additional  evidence  of  a 
fact  which  the  moving  party  has  tried  to  establish  at  the  trial.* 

Postel,  79  Wis.   503;  Wilson  v.  Plank,  Sandf.  (N.  Y.)  195;  Adams  v.  Bush,  23 

41  Wis.  94..  How.    Pr.   (N.    Y.   Supreme  Ct.)  262; 

Wyoming.  —  Link  v.  Union  Pac.  R.  Steinbach   v.   Columbian    Ins.  Co.,   2 

Co.,  3  Wyoming  680.  Cai.  (N.  Y.)  129;  Oakley  r.  Sears,  7  Robt. 

United  States  —Palmer  v.   Fiske,   2  (N.  Y.)  Ill;  Leavy  v.  Roberts,  2  Hilt. 

Curt.  (U.  S.)  14;    Wiggin  v.  Coffin.  3  (N.  Y.)  285. 

Story  (U.  S.)  i ;  Alsop  r.  Commercial  Evidence  is  not  cumulative  merely 
Ins.  Co.,  I  Sumn.  (U.  S.)45i;  Ames  v.  because  former  evidence  may  have  in- 
Howard,  i  Sumn.  (U.  S.)482;  Lowry  directly  tended  to  establish  the  same 
V,  Mt.  Adams,  etc.,  Incline  Plane  R.  fact.  Wolf  «^.  Mahan,  57  Tex.  171. 
Co.,  68  Fed.  Rep.  827;  Flint,  etc.,  R.  Cumulative  evidence  is  such  as  tends 
Co.  V.  Marine  Ins.  Co.,  71  Fed.  Rep.  to  support  the  same  facts  which  were 
210;  Brown  w.  Evans,  17  Fed.  Rep.  912;  before  attempted  to  be  proved.  Chat- 
Southard  V.  Brussell,  16  How.  (U.  S.)  field  v.  Lathrop.  6  Pick.  (Mass.)  417; 
547;  Dexter  v,  Arnold,  5  Mason  (U.  Gardner  v.  Mitchell,  6  Pick.  (Mass.) 
S.)  303;  Wood  t/.  Mann,  2  Sumn.  (U.  S.)  116;  People  v.  Superior  Ct.,  10  Wend. 
316:  Baker  v.  Whiting,  i  Story  (U.  S.)  (N.  Y.)  286;  Howarth  v,  McGugan,  23 
218;  Jenkins  v.  Eldredge,  3  Story  (U.  Ont.  Rep.  396;  Doe  v.  Babineau,  n 
S.)299;  Chandler  z^.  Thompson.  30  Fed.  New  Bruns.  89. 

Rep.  38;  Aiken  v.  Bemis,  3  Woodb.  &  Where  the  new  evidence  relied  upon 

M.  (U.  S.)  348.  tended  to  show   direct  admissions  of 

Canada.  —  Smith    v.    Neill,    9    New  the  plaintiff,  it  was  held  not  cumulative, 

Bruns.  105;  Doe  v.  Babineau,  11  New  the  only  evidence  of  a  like  nature  in- 

Bruns.  89;    Hooper  v.  Christoe,  14  U.  troduced  at  the  trial  having  been  evi- 

C.  C.  P.  117;  Reg.  V.  Mcllroy,  15  U.  C.  dence  of  acquiescence  by  the  plaintiff  in 

C.  P.  1 16;  McDermoit  v.  Ireson,  38  U.  statements  made  by  his  wife.     Golds- 

C,  Q.  B.  I;  Miller  v.  Confederation  L.  worthy  v.  Linden,  75  Wis.  24,  wherein 

Ins.  Co.,  14 Ont.  App.  218.  affirming  \\  the  court  said:  "  This  court  has  held 

Ont.  Rep.  120;  Trumble  «/.  Hortin,  22  that '  testimony  is  not  merely  cumula- 

Ont.  App.  51;  Howarth  V.  McGugan,  23  tive  when  it  tends  to  prove  a  distinct 

Ont..  Rep.  396.  fact  not  testified  to  at  the  trial,  although 

1.  Glidden  v.  Dunlap,  28   Mc.    379;  other  evidence  may  have  been  intro- 

Bradish  v.  State,  35  Vt.  452;  Parker  v.  duced  by  the  moving  party  tending  to 

Hardy,  24   Pick.  (Mass.)  246;   Waller  support  the  same  ground  of  claim  or 

z/.  Graves,  20  Conn.  305;   Howland  v.  defense  to  which  such  fact  is  pertinent.' 

Reeves.  25  Mo.  App.  458;    Lefever  v.  Wilson  v.  Plank,  41  Wis.  94." 

Johnson,  79  Ind.  554;  Winsett  v.  State,  All  evidence  material  to  the  issue, 

57  Ind.   26;    Zouicer  z^.  Wiest,  42  Ind.  after  any  such  evidence  has  been  given, 

169;  Shirel  v.  Baxter,  71  Ind.  352;  Mc-  is  In  a  certain  sense  cumulative;   that 

Mullen  V.  Winfield  Bldg.,  etc.,  Assoc,  is,  is  added  to  what  has  been  given  be- 

4  Kan.  App.  459;  Halstead  v.  Horton,  fore.     It  tends  to  sustain   the   issue. 

38  W,  Va.  727;  Grogan  v.  Chesapeake,  But    cumulative    evidence,    in    legal 

etc.,  R.  Co.,  39  W.  Va.  415.  phrase,  means  evidence  from  the  same 

Testimony  of  Hew  Witnesief  to  Same  or  a  new  witness,  simply  repeating,  in 
Faot.  —  Where  witnesses  have  testified  substance  and  effect,  or  adding  to, 
to  facts  on  the  trial,  the  testimony  of  what  has  been  before  testified  to.  Par- 
new  witnesses  to  the  same  facts  is  shall  v.  Klinck,  43  Barb.  (N.  Y.)  203. 
merely  cumulative  and  not  suflScient  to  niiutrations  of  Cumulative  Bvidenee. 
justify  a  new  trial.  It  would  be  other-  —  In  replevin  for  a  horse,  the  issue 
wise  if  the  testimony  of  the  new  wit-  was  whether  the  defendant  had  bought 
ness  as  to  different  facts  was  offered  in  the  horse  of  the  plaintiff  or  held  it  as 
support  of  the  general  proposition,  bailee.  A  witness  testified  that  the  de- 
Hinton  v.  Cream  City  R.  Co.,  65  Wis.  fendant  told  him  he  was  breaking  the 
323;  Krueger  v.  Merrill,  66  Wis.  28;  horse  for  the  plaintiff.  A  new  trial 
Reedz/.  McGrew,  5  Ohio  386;  O'Shields  was  refused  where  the  evidence  relied 
V,  State,  55  Ga.  696.  upon  was  that  of  a  witness  to  an  ad- 

8.  People  V.  Superior  Ct.,  10  Wend,  mission  of  the  defendant's  that  he  had 

(N.   Y.)   285;    Brisbane    v.   Adams,    i  not  bought  the  horse  of  the  plaintiff, 
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V«w  and  Independent  Fact.  —  The  new  evidence  is  not  cumulative 
when  it  relates  to  a  new  and  independent  fact  not  in  evidence 
and  not  controverted  at  the  trial.* 

but  was  breaking  it  for  him.     Andis  v.  Mitchell,  6  Pick.  (Mass.)  114;  Klopp  v. 

Richie,  120  Ind.  138.  Jill,  4  Kan.  482. 

The  issue  in  the  first  trial  was  whether  Evidence  of  direct  admissions  of  the 

money  had  been.paid  to  one  A.     There  plaintiff  is  not  cumulative  where  the 

was  evidence  of  an  admission  of  A.  that  only   evidence  on    this   point   was   to 

he  had  received  it.     The  new  testimony  the  eflect  that  he  acquiesced  in  similar 

wasthatof  a  witness  who  saw  A.  receive  statements   made  by   his   wife  in  his 

it.     It  was  held  that  it  was  not  cumula-  presence.     Goldsworthy  z'.  Linden,  75 

live.     St.  John  v.  Alderson,  32  Gratt.  Wis.  24. 

(Va.)  140.  An  admission  to  be  implied  from  the 

A  Loft  Instrument  Is  Cnmnlatiye  EtI-  silence  of  a  person  will  not  justify  a 

denoe    where   its  contents    have   been  new  trial  where  such  person  was  under 

proved  at  the  trial  by  secondary  evi-  no    obligation    to    speak.      Terry    v, 

dence  and  the  instrument  is  not  such  Greer,  55  Mo.  App.  507. 

evideTice    as   will    change   the   result.  An  after-discovered  admission  of  a 

Wisconsin  Cent.  R.  Co.  v.  Ross,  142  111.  party  is  not  cumulative  or  impeaching 

9;    McMuUen   v.  Winfield  Bldg.,  etc.,  testimony  within  the  rules  as  to  newly 

Assoc,  4  Kan.  App.  459.  discovered  evidence  although  it  contra- 

Gorroboratiye  Testimony.  —  In  Scott  v.  diets    the    testimony    of    such    party. 

Scott,  9  Jur.  N.  S.  1251,  9  L.  T.  N.  S.  Oakley  v.  Sears,  i   Abb.   Pr.  N.  S.  (N. 

454,  it  was  said:     "  It  has  never  been  Y.  Super.  Ct.)  368. 

the  habit  in  Westminster  Hall  to  grant  1.  Wilson  v.  Plank,  41  Wis.  94;  Den 

new  trials  on  the  simple  ground  that  v.  Wintermute,  13  N.J.  L.  177;  Keeler 

the  party  could  make  the  same  case  v.   Jacobs,   87    Wis.    545;    Grogan    v. 

stronger   by    corroborating   testimony  Chesapeake,   etc.,   R.   Co.,   39  W.  Va. 

(even  though  newly  discovered)  if  an-  415;  Cole  v.  Fall  Brook  Coal  Co.,  (Su- 

other  trial  were  allowed;  and  if  it  were  preme  Ct.)  40  N.  Y.  St.  Rep.  834,  16  N. 

otherwise,    there    are   few   jases    that  Y.  Supp.  789. 

would   not  be   tried  a  second   lime."  *' The  kind  and  character  of  the  facts 

Approved  in  Reg.  v,  Mcllroy,  15  U.  C.  make  the  distinction.     It  is  their  re- 

C.  P.  116;    Fawcett  v.   Mothersell,   14  semblance  that  makes  them  cumula- 

U.  C.  C.  P.  104.  tive.     The  facts  may  tend  to  prove  the 

Mere  corroborative  evidence  tending  same  proposition,  and  yet  be  so  dis- 

to  support  the  evidence  introduced  at  similar  in  kind  as  to  afford  no  pretense 

the   trial    is    cumulative.     Wimpy    v.  for     saying     they    are    cumulative." 

Gaskill,  79  Ga.  620;    Giles  v.  State,  6  Guyot  v.  Butts,  4  Wend.  (N.  Y.)  579 

Ga.  276;    Jenkins  v.  Eldredge,  3  Story  [^//^</and  approved  mh^Si^fy  v,  Roberts, 

(U.  S.)  299.  2  Hilt.  (N.  Y.)  285,  8  Abb.  Pr.  (N.  Y.) 

Admifiions  of  Party.  —  Where  admis-  310;    St.  John  v.  Alderson,  32  Gratt. 

sions  of  a  party  are  given  in  evidence  (Va.)  140;    Wynne  v.  Newman,  75  Va. 

on  the  trial,  other  admissions  of  asimi-  811;  Wilson  v.  Plank,  41  Wis.  94]. 

lar  character  and  to  the  same  point  are  **  If  the  evidence  be  cumulative  be- 

cumulative.     Hines  v.  Driver,  100  Ind.  cause  it  relates  to  the  issue,  or  one  of 

315;    Twine  v,  Kilgore,  3  Okla.   640;  the  issues  about  which  any  proof  has 

Zoucker  v.  Wiest,  42  Ind.  169;  Cox  v.  been    given,    then    a  new   trial   upon 

Harvey,  53  Ind.  174;    Wynne  v.  New-  newly  discovered  evidence  would   be 

man,  75  Va.  811;  Manson  v.  Ware,  63  an  impossibility;  but  if  the  rule  be  that 

Iowa  346;  Cooper  v.  Ellis,  3  Ind.  App.  newly    discovered    evidence  of    some 

142:  Hawkins  v,  Kermode,  85  Ga.  116.  material  fact  relevant  to  the  issue,  and 

The  admission  by  a  party  of  a  dis-  which  was  not  proved  or  controverted 

puted  fact  is  not  cumulative  to  other  on  the  trial,  is  not  cumulative,  then 

evidence  introduced  at  the  trial  tend-  there  may  be  many  cases  in  which  a 

ing  to  prove  such  fact.     Rains  v.  Bal-  new  trial  would  be  matter  of  justice." 

low,  54  Ind.  79;    Humphreys  v.  Klick,  Leavy  v.  Roberts,  8  Abb.  Pr.  (N.  Y.  C. 

49  Ind.  189;  Murray  v.  Weber,  92  Iowa  PI.)  310. 

757;  Andrews  v.  Mitchell,  92  Ga.  629;  New  Probative  Fact. — Where  the  issue 

Preston  v.  Otey,  88  Va.  491;    Hosford  was  to  the  fact  of  lewdness,  and  the 

V,    Rowe,   41   Minn.    245;    Gardner  v.  evidence  tended  to  prove  lewdness  with 
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TMiding  to  SfUbUth  8mm  Olaim.  —  If  the  new  evidence  tends  to 
establish  a  new  fact  not  in  dispute  at  the  trial,  such  evidence  is 
not  cumulative  merely  because  it  tends  to  establish  the  same 
claim  or  defense.* 

(3)  Limitations  of  the  Rule. —  TImBmmii  of  Thii  Bnlo  appears  to  be 
that  in  almost  every  case  some  cumulative  evidence  may  be  dis- 
covered after  trial,  and  that  if  such  evidence  were  sufficient  there 

one  person,  new  evidence  of  lewdness  same  ground,  on  the  same  issue.  Evi- 
with  other  persons  is  not  cumulative  dence  is  cumulative  which  merely 
although  it  tends  to  prove  the  ultimate  multiplies  witnesses  to  any  one  or 
fact  of  lewdness.  Boggess  v.  Read,  more  of  these  facts  before  investi- 
83  Iowa  548,  in  which  case  the  court  gated,  or  only  adds  other  circum- 
said:  **  In  a  literal  sense,  that  is  stances  of  the  same  general  character, 
cumulative  that  adds  to  what  already  But  that  evidence  which  brings  to  light 
is.  Now  if  a  new  trial  is  to  be  refused  some  new  and  independent  truth  of  a 
where  it  would  be  cumulative  of  evi-  different  character,  although  it  tend 
dence  that  tends  to  establish  the  ulti-  to  prove  the  same  proposition  or 
mate  facts  or  issues  in  the  case,  then  ground  of  claim  before  insisted  on,  is 
the  statute  as  to  new  trials  for  newly  not  cumulative  within  the  true  mean- 
discovered  evidence  would  be  practi-  ing  of  the  rule  on  this  subject:  as  in 
cally  inoperative,  because  the  applica-  the  present  case,  Merwin  testified  only 
tion  would  always  be  because  of  that  the  libel,  as  printed  and  published, 
cumulative  evidence.  Such  a  con-  was  not  like  the  paper  written  by  him 
siru:iion,  so  far  as  we  know,  has  and  signed  by  Waller  in  the  particular 
never  been  given  in  the  application  of  referred  to.  But  now  appears  a  new 
the  law  as  to  cumulative  evidence."  fact  entirely  independent  of  the  testi- 

*'  Cumulative  evidence,  as  the  term  mony  of  Merwin  —  one  which  did  not 

is  here  used,  is  held  to  be  evidence  exist  at  the  time  Merwin  speaks  of  — 

which   speaks  to  facts  in  relation  to  which  is  that  another  person,  without 

which  there  was  evidence  on  the  trial;  the  knowledge  or    consent  of    either 

or,  in  other  words,  it  is  additional  evi-  Waller  or  Merwin,  inserted  the  objec- 

dence  of  the  same  kind,  and  to  the  tionable  words  into  the  article  which 

same  point,  as  that  given  on  the  first  appeared  in  the  newspaper."     Waller 

trial.     But  it  is  not  cumulative  if  it  re«  v.  Graves,  20  Conn.  306. 

late  to  distinct  and  independent  facts  It  Is  Fresiimed  that  the  V«w  Evidenoe 

of    a  different    character    tending    to  Is  Vot  Onmnlative.  —  The  adverse  party 

establish  the  same  ground  of  claim  or  must  show  that  the  new  evidence  is 

defense."     Layman  v.  Minneapolis  St.  cumulative  in  order  to  have  his  objec- 

R.  Co.,  66  Minn.  452.  tion  sustained.     Howland   v.   Re'eves, 

1.  St.  John    V.  Alderson,  32   Gratt.  25  Mo.  App.  458.     See  also  Hobler  v, 

(Va.)  140;  Grogan  t/.  Chesapeake,  etc..  Cole,  49  Cal.  250. 

R.    Co.,   39  W.   Va.    415;     Keeler    v.  But  on  appeal  from  an  order  refus- 

Jacobs,  87  Wis.   545,  and  cases  cited;  ing  a  new   trial   the   presumption  in 

Wilson  V.  Plank,  41  Wis.  94;  German  favor  of  the  order  is  that  the  new  evi- 

V.  Maquoketa  Sav.  Bank,  38  Iowa  368.  dence  is  cumulative.     Thom  v.  Davis, 

K«w  Svidenoe  to  Suns  Issna  Is  Hot  16  Kan.  22;  Clark  v.  Hall,  10  Kan.  81; 

Camulative.  —  "  From     some     of    the  Kirby  v.  Childs,  10  Kan.  639. 

cases  on  this  subject  it  may  perhaps  Kethod  of  Proving  Evldenoe  Ciuiiula- 

be  inferred  that  courts  have  supposed  tive.  —  *' In  practice  it  would  be  diffi- 

all  additional  evidence  to  be  cumula-  cult  for  the  moving  party  to  establish 

tive  merely  which  conduced  to  estab-  the  negative  at  the  outset.     His  mere 

lish    the    same    ground    of    claim    or  statement  in  terms  that  the  evidence  is 

defense  before  relied  upon,  and  that  not  cumulative  would,  of  course,  go 

none  would  be  available  for  a  new  trial  for  nothing.     If,  in  point  of  fact,  the 

unless  it  disclosed  or  established  some  newly  discovered  evidence  be  cumula- 

new  ground.     But  this  does  not  seem  tive,  within  the  rule,  it  is  easy  for  the 

to  us  to  be  the  true  rule,  as  recognized  opposing  party  to  set  forth  in  his  coun- 

in   the   best-considered    cases.     There  ter  affidavit  so  much  of  the  evidence 

are  often   various  distinct  and   inde-  given  at  the  trial  as  will  make  it  so  ap- 

pendent  facts  going  to  establish  the  pear."     Hobler  v.  Cole,  49  Cal.  250. 
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would  practically  be  no  end  of  litigation.* 

Where  Terdiet  li  Ui^wt.  —  But  it  would  seem  that  the  reason  of  the 
rule  does  not  extend  to  cases  where  verdicts  are  manifestly  unjust 

and  not  in  accordance  with  all  the  facts  disclosed  by  the  new 
evidence.* 

The  Bnle  Is  Generally  Begarded  at  laflezible  and  not  to  be  violated  by 

the  trial  courts,  although  it  may  appear  that  the  cumulative  evi- 
dence will  change  the  result  and  that  a  new  trial  would  promote 
justice.'     A  new  trial  cannot  be  granted  merely  because  a  party 

could  make  a  stronger  case  with  cumulative  evidence.* 

1.  Scott  V,  Scott,  9  L.  T.  N.  S.  454,  9  ered  new  evidence  of  a  conclusive  ten- 

Jur.  N.  S.  1351;   Southard  v,  Russell,  dency  would   be  against    justice  and 

16  How.  (U.  S.)  547;   Wright  r.  Green-  precedent.'  "    Wolf  v,  Mahan,  57  Tex. 

wood,  17  G*.  418;    Perry  v.  Houseley,  171. 

40  Ga.  657;    Warren  v,  Hope,  6  Me.  S.  "  It  looks  like  a  great  hardship 

479;  Snowman  C-.  Ward  well,  3t  Me.  875;  that  a  defeated  litigant  should  not  be 

Ham  V.  Ham,  39  Me.  £63;  Beauchamp  permitted  to  have  the  advantage  of 

V.  Sconce,  12  Mo.  57;  Wells  v,  Sanger,  after-discovered  and  strongly  decisive 

SI  Mo.  354;  Powell  V.  Jones,  42  Barb,  corroborating  testimony  which  he  was 

(N.  Y.)  24;   Jackson  v.  Ft.  Covington,  unable  to  use  at  the  trial;  yet  to  estab- 

(Supreme  Ct.)   15    N.   Y.   Supp.    793;  lish    such    a    precedent  would   be  to 

Lander  v.  Miles,  3  Oregon  40;  Wolf  v.  cause  litigants  to  be  careless  in  prepa- 

Mahan,  57  Tex.  171.  ration  for  trial,  and  open  the  way  to 

8.  "  The  reason  of  the  rule  forbid?  the  manufactory  of  such  testimony,  to 
ding  a  new  trial  for  the  purpose  of  ad-  the  delay  and  subversion  of  justice." 
mitting  cumulative  testimony  does  not  Sisler  v.  Shaffer,  43  W.  Va.  769. 
apply  where  the  party  has  had  no  fair  Critielim  of  This  Bale.  —  *'  The  rule 
opportunity  to  procure  and  adduce  evi^  or  principle  requiring  the  denial  of  a 
dence  on  an  issue  raised  by  his  adver-  motion  for  a  new  trial,  on  the  ground 
sary  for  the  first  time  during  the  trial,  of  the  evidence,  newly  discovered, 
by  the  introduction  of  evidence  which  being  cumulative,  does  not  rest  upon 
could  not  be  anticipated.  The  reason  any  just  or  solid  foundation.  It  is 
of  the  rule  is  that  public  policy,  look-  simply  the  dictate  of  authority  which 
ing  to  the  finality  of  trials,  requires  has  been  followed  without  much  con- 
that  parties  be  held  to  diligence  in  pre-  sideration  of  its  foundation.  It  is  not 
paring  their  cases,  and  that  they  shall  one  to  be  extended  to  cases  not  falling 
not  l)e  allowed  a  second  trial  because  directly  within  its  language.  For  there 
they  mistook  the  amount  of  testimony  is  the  same  propriety  and  necessity  for 
requisite.  Powell  v,  Jones,  42  Barb,  giving  a  party  a  new  trial  who  can 
(N.  Y.)  30.  But  the  policy  which  seeks  vindicate  himself,  or  sustain  his  cause 
to  limit  continued  litigation  does  not  of  action,  by  cumulative  evidence  as 
apply  where  a  paity  has  had  no  fair  there  is  for  any  other  reason.  And 
opportunity  to  present  his  side  of  the  there  is  certainly  no  justice  in  subject- 
case —  no  real  day  in  court.  In  dis*  ing  a  person  to  what  is  really  an  un- 
cussing  this  subject,  Chief  Justice  founded  claim,  or  for  preventing  him 
Wheeler  said:  '  It  is  desirable  that  from  maintaining  an  equally  well- 
there  should  be  an  end  of  litigation  founded  defense,  because  the  evidence 
with  as  little  delay  and  expense  as  discovered  by  him  by  which  that  can 
possible,  consistently  with  the  great  be  done  may  be  of  the  same  quality  or 
end  of  litigation  —  a  correct  decision  description  as  that  given  upon  the  trial 
of  causes  according  to  their  real  merits;  in  which  he  has  been  defeated."  Wil- 
but  it  should  always  be  sought  in  sub-  cox  Silver  Plate  Co.  v.  Barclay,  48 
ordination  to  the  great  end  to  be  Hun  (N.  Y.)  54,  followed  in  Bulkin  v. 
attained.'  Mitchell  v,  Bass,  26  Tex.  Ehret,  29  Abb.  N.  Cas.  (N.  Y.  Supreme 
377.     In  the  same  opinion  he  also  said:  Ct.)  62. 

■  Where  there  can  be  any  doubt  of  the  4.  Ko  Opfiortaiiity  to  Hake    Stroagtr 

justice  of  the  verdict,  to  refuse  a  new  Osm.  —  Although  cumulative  evidence 

trial  when  the  party  has  really  discov-  on  another  trial  might  add  some  addi- 
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MMTBtton  ff  Trial  Cmh.  —  In  som«  jurisdictions  the  rule  may  be 
relaxed,  the  trial  court  being  fnee  to  exercise  its  discretion  where 

a  new  trial  will  promote  justice  and  the  cumulative  evidence  will 
probably  change  the  result.*  The  weight  of  authority  appears  to 
be  that  it  is  not  an  abuse  of  discretion  to  grant  a  new  trial  where 

the  newly  discovered  evidence  will  probably  change  the  result, 
although  such  evidence  is  cumulative.* 

tional  weight  to  the  evidence  o€  th«ap-  the    evidence     being    conflicting    and 

plicanc,  a  new  trial  must  be  refused,  evenly     balanced,    and    the    manifest 

Con  Ian  v.  Mead,  172  III.  13,  the  court  opinion   of  the  court   being  that   the 

saying:  "  New  trials  cannot  be  granted  jury  was  misled  and  that  injustice  had 

to  enable  parties  to  make  a  case  8ome<-  been  done^  there  was  no  abuse  of  dis^ 

what  stranger  on   a  second  trial.     If  crelion  in  grantiiig  a  newtrial.     Smith 

they  could,  there  never  would  be  an  v.  Grover,  74  Wis.  171. 

end  to  litigation."  Where   il   clearly   appears   that    the 

1.  A   new  trial  may  be  granted  00  lower  court  granted   a   new  trial  for 

cumulative  evidence  where  it  is  of  a  newly  discovered  evidence  which  was 

conclusive  and  decisive  character  and  merely  cumulative,  the  order  will  be 

would    probably   change   the    verdict,  reversed  as  an  error  of  law.     McMul- 

See   the    title    CumulaHve  Evidence^   8  len  v,   Winfield   Bldg.,   etc.,  Assoc,  4 

Am.  and  Eng.  Encyc.  of  Law  477.  Kah.  App.  459. 

In    Vollkommer  v.  Nassau    Electric  S.  Gunnlatiite    SvidenM    lolfioiMii    If 

R.  Co.,  23  N.  Y.  App.  Div.  88,  it  was  Seekive.  —  Although  the  n«w  evidence 

said:     "  In  some  respects  the  evidence  is  cumulative,  the  trial  court  may,  in 

may  be  criticised  as  cumulative,  but  the    exercise    of    a   sound   discretion, 

this  is  not  always  an  insuperable  ob^  ^ant  a  new  trial   if  convinced    that 

jection  to  granting  a  new  trial.    *    *    *  such  evidence  should  change  the  re>- 

The   general    principle   which   should  suit.     Hart  v.  Brainerd,  68  Conn.  50; 

govern  courts  in  disposing  of  applica-  Keet  v.  Mason,  167  Mass.  154;  Preston 

tions  of  the  character  of  the  one  now  v.  Otey.  88  Va,49i;  Ellis  v.  Gingsburg, 

before  us  is  well  stated  by  Judge  Allen  163  Mass^  143;    Durant  v.  Philpot,  16 

in  Barrett  v.  Third  Ave.  R.  Co..  45  N.  S.  Car.  116;  Schlenker  v.  Rislcy,  4  lU. 

Y.  628:     *  Motions  to  set  aside  verdicts  483. 

as  contrary  to  evidence,  as  well  as  In  Barker  v.  French,  18  Vt.  460,  it 
motions  for  a  new  trial  upon  the  was  said  that  a  new  trial  will  not 
ground  of  newly  discovered  evidence,  be  refused  solely  because  the  new  evi>. 
are  not  governed  by  any  well-defined  dence  is  cumulative,  if  it  will  make 
rules,  but  depend  in  a  great  degree  a  doubtful  case  clear, 
upon  the  peculiar  circumstances  of  lUuttratioiM  •#  Sufihxieiit  Cumulative 
each  case.  They  are  addressed  to  the  Evidenae.  —  Where  a  prisoner  is  con- 
sound  discretion  of  the  court,  and  victed  of  murder  in  the  first  degree,  a 
whether  they  should  be  granted  or  new  trial  may  be  granted  on  merely 
refused  involves  the  inquiry  whether  cumulative  evidence  of  insanity*,  aU 
substantial  justice  has  been  done,  the  though  a  number  of  witnesses  testified 
court  having  in  view  solely  the  attain-  at  the  trial  that  the  defendant  was  in- 
meni  of  that  end.'  "  sane,  if  it  appears  that  such  evidence 

Whether  the  Hew  Evidenoe  Is  Cumnla-  would    probably    change    the    result, 

tive  or  Hot  1m  a  Question  of  Law  in  decid-  Andersen  v.  State,  43  Conn.  514. 

ing  which  the  trial  court  exercises  no  Where  several  witnesses  had  testified 

discretion.     The  rule  that  an  order  of  that  a  marriage  certificate  was  a  for- 

court  i^ranting  a  new  trial  will  not  be  gery,  new  evidence  that  a  witness  to 

readily  reversed  applies  only  where  a  the  certificate    was   absent    from    th« 

discretion  is  imposed,  and  has  no  ap-  state  on  the  date  thereof  and  that  sev- 

plication    where    there    are    errors   of  eral  witnesses  would  testify  that  a  per- 

law.     Manson  v.  Ware,  63  Iowa  346.  son  prepared  the  instrument  in  their 

New  evidence  consisting  of  the  testi-  presence  and  forged  the  magistrate's 

mony  of  a  witness  corroborating  the  name  to  it  was  held  sufficient  ground  for 

testimony  of  one  of  the  parties  on  a  a  new  trial,  under  the  peculiar  circHm«- 

controverted  point  is  cumulative,  but  stances  of    the    case,  though    merely 
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h.  Showing  Newly  Discovered  Evidence  —  (i)  Evidence 

in  Support  of  Motion,  —  A  motion  on  the  ground  of  newly  dis- 
covered evidence  must,  of  course,  be  supported  by  competent 
proof.  ^  This  usually  consists  of  the  affidavit  of  the  applicant  and 
the  affidavits  of  the  new  witnesses.     The  evidence  taken  at  the 

cumulalive.     The  court  said  that  while  would  not  be  relied  upon.    The  natural 

cumulative  evidence  is  ordinarily  in-  meaning  or  understanding  of  cumula- 

sufficient,  yet  such  direct  and  decisive  tive  evidence,  as  applied  to  new  trials, 

evidence  of  forgery  was  something  S3  is  evidently  that  to  be  added  to  evi- 

unusual  that  the  defendant  could  not  dence    before    used    by   the  party   to 

be  expected  to  inquire  after  it,  and  that  establish  some  particulai  fact;  that  is, 

in  reality  it  constituted  evidence  tend-  the  party  shall  not  make  one  attempt 

ing  to  prove  a   new  and  independent  to  establish  the  fact  by  evidence,  and, 

fact.     Knowles  v.  Northrop,  53  Conn,  failing,  have  a  new  trial  to  make  an- 

360.  other  attempt  by  additional  evidence." 

In  a  suit  for  seduction  under  promise  This  case  criticises  a  dictum  to  (he 

of  marriage  the  plaintiff  testified  to  the  contrary  in  Simmons  v.  Fay,  i  E.  D. 

principal   facts,   and   also    that,   after  Smith  (N.  Y.)  107. 

promise,  the  marriage  was  postponed  Cumulative  evidence  is  not  sufficient 

until  spring;  also  to  a  subsequent  con-  even  though  first  discovered  on  cross- 

versation  concerning  the  marriage  and  examination  of   an    adverse    witness, 

to  conversations   after  the  seduction.  Fawcett  v.  Mothersell,  14  U.  C.  C.  P. 

It  was  held  that  newly  discovered  evi-  104. 

dence  of  subsec^uent  conversations  be-  Ciuiiiilative  but  Dediive  Evidenae. — 
tween  the  parties,  similar  to  those  to  Where  the  secondary  evidence  as  to 
which  the  plaintiff  had  testified,  was  provisions  of  a  lost  writing  was  con- 
not  cumulative,  and  was  sufficient  to  flicting,  the  writing  itself  when  found 
warrant  a  new  trial.  Kochel  v.  Bart-  is  cumulative  evidence,  but  it  is  never- 
Ictt,  88  Ind.  237.  theless  of  such  decisive  character  as  to 

Bebattal  of  False  Tettimony.  —  Where  require  a  new  trial.     Mercer  v.  Mercer, 

it  appears  from  records  that  the  de-  87  iCy.  21;    Mercer  v.  King,  (Ky.  1897) 

fendant  has  secured  a  verdict  by  intro-  42  S.  W.  Rep.  106. 

ducing  false  testimony,  a  new  trial  may  OnmnUtive  Evidence  to  Prove  Alibi.  — 

be  granted  by  the  trial  court  in  its  dis-  If  the   newly   discovered   evidence   i-s 

cretion  although  the  newly  discovered  clearly   sufficient  to  prove  an  alibi,  a 

evidence  showing  such  misconduct  is  new  trial  will  not  be  refused    merely 

largely    cumulative.     Cleslie   v.   Fre-  because  such  evidence  is  cumulative, 

richs,  Q5  Iowa  83.  State  v,  Stowe,  3  Wash.  206;    Smythe 

Ckirroboratioii  of  Advene   Witnesi. —  v.  State,  17  Tex.  App.  244;  Lawson  v. 

Where  the  newly  discovered  evidence  State,  13  Tex.  App.  264;  Tyler  v.  State, 

is  decisive,  it  will  not  be  excluded  as  13  Tex.  App.  205. 

cumulative  merely  because  it  is  cor-  "  That  evidence  is  cumulative  where 

roborative  of   the  testimony  adduced  the  object  sought  is  to  prove  an  alibi  is 

from  an  adverse  witness  at  the  former  no   reason   for  its  exclusion.     On  the 

trial.     White  v.  Nafus,  84  Iowa  350,  in  contrary,   the   greater  the  number  of 

which  case  an  adverse  witness  admitted  witnesses  to  the  facts  establishing  it, 

on  cross-examination  that  a  witness  to  the  stronger,  ordinarily,  would  be  our 

a  will  was  not  present  when  the  will  reliance   upon   and  conviction    of    its 

was  signed.     After  trial  a  witness  was  truth.'*     Pinckord   v.   State,    13    Tex. 

discovered    corroborating   such    testi-  App.  468. 

mony,  and  it  was  held  that  a  new  trial  1.  Statements    in   motions  for    new 

should   be  granted.     The  court  said:  trials  do   not   prove   themselves,    but 

"  To  our  minds  it  would  be  a  harsh  must  be  supported  by  evidence,  such 

and  unjust  application  of  the  rule  to  as  affidavits    or    bills    of    exceptions, 

say  that    newly  discovered    evidence  State  z^.  McDaniel,  94  Mo.  301;  State  v. 

shall  not  be  ground  for  a  new  trial  be-  Bulling,  105  Mo.  204;  State  v.  Moses, 

cause  cumulative  of  evidence  incident-  139  Mo.  218;  State  v.  Welsor,  117  Mo. 

ally  favorable  to  the  party  on  cross-  570;  Patterson  v.  Jack,   59  Iowa  632; 

examination.      In    many    cases    such  Adams  v.   Ashby,   2   Bibb  (Ky.)  287; 

evidence,  because  of  its  meagreness,  People  v.  Eppinger,  114  Cal.  350. 
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former    trial    is    sometimes  presented   by  a  case  or  a  bill  of 
exceptions. 

(2)  Case  or  Bill  of  Exceptions.  —  The  moving  party  is  not 
required  to  present  to  the  court  the  evidence  taken  at  the  former 
trial,  especially  where  the  judge  hearing  the  motion  presided  at 
the  trial ;  ^  but  in  some  states  a  bill  of  exceptions  or  a  case  settled 
by  the  judge  is  required  by  rule  of  court  or  by  statute.* 

(3)  Affidavit  of  Applicant  —  Geaenlly.  —  Every  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  must  be  sup- 
ported by  the  affidavit  of  the  applicant  •  and  his  attorney,*  stating 

1.  Anonymous,  7  Wend.  (N.  Y.)  331;  the  aflSdavit  is  not  made  personally  but 

Sproul  V.  Resolute  F.  Ins.  Co.,  i  Lans.  by  the  applicant's  attorney  or  another 

(N.  Y.)  71.  person.     State    v,   Nickens,    122    Mo. 

On  Appeal    the    order  of  the   lower  607;  State  v,  McLaughlin.  27  Mo.  11 1; 

court  granting  or  refusing  a  nevir  trial  State  v,  Campbell,  115  Mo.  391;  State 

cannot  be  reviewed  where  the  evidence  v,  Laycock,  136  Mo.  93;  Berry  v.  State, 

taken  at  the  trial  is  not  preserved  in  10  Ga.  511. 

the  record,  as  the  appell^ite  court  can-  A  Kotioii  by  a  Corporation   must  be 

not  determine  the  relevancy  and  suffi-  supported   by  the  affidavit  of  some  of 

ci.  ncy  of  the  new  evidence.     Atkinson  its  officers  or  agents,   as  the   motion 

V.  Saltsman,  3  Ind.  App.  139.  cannot  be  granted  on  the  affidavit  of 

S.  Kew  York. —  Under  section  997  of  the  new  witness  alone.     Kansas  City 

the   New   York  code  a  court    cannot  v.  Marsh  Oil  Co.,  140  Mo.  458. 

grant  a  new  trial  on   the  ground  of  Where  an  Insane  Person  Is  a  Party  the 

newly  discovered  evidence  unless  the  court  may  dispense  with  his  affidavit 

evidence  at  the  trial  is  preserved  in  a  and  receive  the   affidavit  of  counsel, 

case   settled   and   signed   by  the   trial  State  v.  Hebert,  39  La.  Ann.  319. 

judge,  so  that  the  new  evidence  may  4.  Barrow  r.  State,  80  Ga.  191. 

be  weighed  and  compared  with  the  evi-  The  Affidavit  of  an   Attorney  is   not 

dence  in  the  case.     Boyd  v.  Boyd,  11  alone  sufficient,  as  it  must  be  made  to 

Misc.   Rep.  (N.   Y.   C.  PI.)  357   \citing  appear  that  the  applicant  was  himself 

authorities  and  overruling  and  reversing  ignorant  of  the  evidence  at  the  time  of 

Boyd  V.  Boyd,  9  Misc.  Rep.  (N.  Y.  C.  the  trial.     It  should  appear  that  both 

PI.)  t6i];    Davis  v.  Grand  Rapids  F.  client  and  attorney  were  ignorant  at 

Ins.  Co.,  5  N.  Y.  App.  Div.  36;  Harris  the  trial  and  discovered  the  facts  after- 

V.  Gregg,  4  N.  Y.  App.  Div.  615,  38  N.  wards.     Broat  z/.  Moor,  44  Minn.  468; 

Y.  Supp.   844;    Bautleon  v.   Meier,  81  Russell  f/  Oliver,  78  Tex.  11 ;  Harber  v. 

Hun  (N.  Y.)  162;  Michel  v.  Colegrove,  Sexton,  66  Iowa  211;    U.  S.  v.  Crilten- 

22  Civ.   Pro.   Rep.  (N.   Y.  Super.  Ct.)  den,  Hempst.  (U.  S.)  61. 

297,  304,  61  N.  Y.  Super.  Ct.  278,  280;  Affidavit  of  One  of  Several  Defendants. 

Russell  V,  Randall,  (Supreme  Ct.)  30  —  The  affidavit  of  one  of  several  dc- 

N.    Y.   St.    Rep.   452,   123  N.   Y.   436;  fendants,   showing  diligence   and   the 

Thayer  Mfg.  Jewelry  Co.  v.  Steinau,  newly  discovered  evidence,  is  sufficient 

58  How.  Pr.  (M.  Y.  Supreme  Ct.)  315;  to  support  the  motion,  as  the  affidavits 

Holmes  v,  Evans,  59  N.  Y.  Super.  Ct.  of    all    defendants    are    not  required. 

121;  Warner  v.  Western  Transp.  Co.,  5  Howland  v.  Reeves,  25  Mo.  App.  458. 

Robt.  (N.  Y.)  499.  Hearsay  as  to  Diligenoe.  —  The    affi- 

The  statute    is    declaratory   of    the  davit  of  an  attorney  that  by  his  direc- 

practice  prior  to  its  enactment,  and  is  tion   the   applicant  employed   a  large 

imperative.      Bantleon    v,    Meier,    81  number  of    persons    to  ascertain   the 

Hun  (N.  Y.)  162.  whereabouts  of  certain  witnesses,  and 

But  a  case  is  waived  if  not  required  that  efforts  were  continuously  and  un- 

by  the  adverse  party  at  the  hearing,  remittingly  made,  is  hearsay  as  to  dili- 

Russell  V.  Randall,  123  N.  Y.  436.  gence  and  is  insufficient.     Yost  Mfg. 

8.  AifidaTlt  of  Applicant  Keoeotary. —  Co.  v.  Alton,  67  111.  App.  537. 

A  motion  for  a  new  trial  on  the  ground  Form  of  Affidavit.  —  In  Mann  v.  State, 

of  newly  discovered  evidence  must  be  34  Ga.  i,  it  was  held   that  a  new  trial 

supported  by  the  affidavit  of  the  appli-  should  not  be  refused  merely  because 

cant,  or  a  reason  must  be  given  why  the  affidavit  of  the  applicant  failed  to 
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the  date  when  the  evidence  was  discovered  and  the  diligence  used 

to  discover  it  before  trial,  the  nature  of  the  newly  discovered 
evidence,  and  the  names  of  the  new  witnesses.^ 

fltatinf  tlie  Faots  Proriflg  DUlgenM.  —  The  particular  efforts  which 
were  made  to  discover  the  testimony  before  trial  must  be  stated, 
giving  the  circumstances,  and  the  names  of  persons  of  whom 
inquiry  was  made.*  It  is  not  sufficient  merely  to  aver  that  the 
affiant  used  ''due  diligence**    or  "reasonable  diligence,"    or  to 

employ  equivalent  expressions,*  as  the  court  must  determine  the 

state  the  residence  of  the  new  witness  issue   in   said  case,  and   in  each  and 

or  aver  that  the  affiant  expected  the  every  instance  pursued  each  and  every 

benefit  of  his   testimony   at  a  future  line  or  hint  of  evidence  with  diligence, 

trial.  to  the  full  extent  of  his  ability,  was 

Kvst  State  Clronmitanois  of  Inquiry.  —  held  sufficient  although  the  particulars 
To  show  *  *  *  diligence  it  is  not  and  names  of  persons  were  not  stated, 
sufficient  to  state  generally  that  he  [the  The  court  said:  "The  fact  that  th« 
applicant]  exercised  diligence,  but  he  affidavit  states  conclusions  rather  than 
must  set  forth  the  facts  constituting  it.  particular  facts  from  which  the  conclu^ 
It  is  not  enough  to  state  in  his  affidavit  sions  might  be  found  goes  rather  to  the 
that  he  made  diligent  inquiry,  but  he  value  of  the  affidavit  as  evidence  thaa 
should  state  the  time,  place,  and  cir-  to  its  legality  as  such.  *  •  «  Noth* 
cumstances  of  the  making  of  inquiry,  ing  in  the  record  will  justify  our  inter- 
and  it  should  appear  that  he  made  the  ference  with  the  action  of  the  court  on 
inquiries  in  the  proper  quarter  and  at  the  question  of  diligence.*' 
the  proper  time.  If  it  be  attempted  to  In  Smith  v,  Wagaman,  58  Iowa  11, 
show  an  excuse  for  not  making  in-  the  newly  discovered  evidence  con-« 
quiries,  the  excuse  should  be  reason-  sisted  of  the  testimony  of  certain  wit- 
able,  and  such  as  entirely  to  exclude  nesses  present  at  the  time  of  a  con- 
negligence  on  the  part  of  the  applicant,  versation  between  the  parties.  The 
and  the  court  must  have  before  it  such  affiant  averred  that  he  did  not  know  the 
facts  as  excuse  and  justify  the  inac-  names  of  these  witnesses  and  was  un- 
tivity.*'  State  v,  Taylor,  5  Ind.  App.  20.  able  to  ascertain  their  names  until  after 

"  It  is  not  sufficient  to  say  generally  the  trial,  though  he  had  made  every 

that  he  made  inquiry  of  all  whom  he  exertion  to  do  so.     It  was  held  that 

had  reason  to  believe  knew  anything  such  averment  was  insufficient,  as  it 

about    the    controversy."     Richter  v,  did  not  show  the  names  of  the  persons 

Meyers,  5  Ind.  App.  33.  of   whom   he    made    inquiry.     It    ap- 

1.  Edwards  v.  Barnes,   55  111.  App.  peared    that    the    adverse    party    was 

38;  Harlev  v.  Harlev,  67  111.  App.  138;  present  at  the  time,  and  it  did   not  ap- 

Russell  V.  Nail,  79  Tex.  664;  Smith  v,  pear  that  the  applicant  made  inquiry 

Williams,  11  Kan.  104.  of  him. 

%.  Inquiry  of  Persoxui  Llkaly  to  Know. —  8.  Alabama.  —  Bayonne  Knife  Co.  v. 
A  mere  averment  that  the  affiant  made  Umbenhauer,  107  Ala.  496;  McLeod  v. 
inquiry  of  all  persons  likely  to  know  Shelly  Mfg.,  etc.,  Co.,  108  Ala.  81. 
the  evidence  since  discovered  is  insuffi-  Arkansas.  —  Peterson  v,  Gresham, 
cient  without  stating  also  the  names  of  25  Ark.  380;  Halliburton  v.  Johnson, 
such  persons  and  the  times  and  places  30  Ark.  723;  Chandler  v.  Lazarus,  55 
of  Inquiry  with  sufficient  particularity  to  Ark.  312;  Merrick  v.  Britton,  26  Ark. 
enable  the  court  to  determine  whether  496;  Murphy  v.  State,  38  Ark.  514;  St. 
diligence  was  exercised.  Moody  v.  Louis  Southwestern  R.  Co.  v.  Stan- 
Priest,  69  Iowa  23;  Smith  v.  Williams,  field,  63  Ark.  643;  Runnels  v.  State,  28 
II  Kan.  104;  Patterson  v.  Collier,  77  Ark.  121. 
Ga.  292.  California,  —  People   v.    Kloss,    115 

But  in   Boggess  v.  Read,  83   Iowa  Cal.  567. 

548,  an  averment  that  before  trial  the  Georgia,  —  Cordele     Guano    Co.     v, 

applicant  made    inquiry    of    a    great  Carter,  94  Ga.  702;    Canfield  v.  Jones, 

many  persons  who  he  supposed   had  97  Ga.  334. 

knowledge,  or  who  would  be  likely  to  Indiana.  —  Pemberton    v,    Johnson, 

have   knowledge,  of    the  matters    in  113  Ind.  538. 
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question  of  diligence  from  the  facts  related  in  the  affidavit  of  the 
applicant. 

AfldAvlt  of  Att«^f3r  Ut  Aiplkm.  —  The  fact  of  discovery  and  the 
showing  of  diligence  must  be  made  by  the  affidavit  of  the  appli- 
cant, and  not  by  his  attorney^*  unless  a  showing  is  made  that  the 
applicant  cannot  be  charged  with  knowledge  or  negligence  because 
of  nonresidence  or  incapacity.' 

AilldaTlis  «f  Hew  WiteMMi.  —  In  addition  to  the  affidavit  of  the 

Iowa,  —  Boot  V.  Brewster,  75  Iowa  Knst  State  Faoti  Bebutting  Infttenoe  of 

631;  Cahalan  z/.  Cahalan,  82  Iowa  416;  Hegligenoe.  —  In  Champion  v.  Ulmer. 

Moody  V.  Priest,  69  lojya  23;  Sully  i^.  70  111.  322,  the  applicant  merely  averred 

Kuehf,  30  Iowa  275;  Carson  v.  Cross,  in  his  affidavit  that"  the  facts  herein- 

14  Iowa  463;   Cohol  V.  Allen,  37  Iowa  before  recited  have  come  to  the  knowl- 

44g;    Stuckslager  v.   McKee,  40  Iowa  edge  of  this  affiant  since  the  trial  of 

212;  Smith  V.  Wagaman,  58  Iowa  11.  said  case  had  at  this  term."     This  was 

Kansas.  —  Smith     v.    Williams,     II  held  insufficient.     '*  It   is  the  rule  of 

Kan.   104;    Boyd  v.  Sanford,   14  Kan.  this  court,"   it   was  said,  '*  upon  the 

280;    Carson  v.    Henderson,   34   Kan.  question  of  diligence,  that  the   party 

404.  must  negative,  in  his  affidavit,  every 

Kentucky.  —  Ewing   v.  M'Connel,   1  circumstance   from   which   negligence 

A.  K.  Marsh.  (Ky.)  188.  may  be  inferred."     Citing  Crozier  v, 

Maine,  —  Michaud  v.  Canadian  Pac.  Cooper,  14  111.  139;  Laflin  v.  Herring- 

R.  Co.,  88  Me.  381.  ton,  17  111.  403. 

Minnesota.  —  Evans  v.  Christopher-  "  The  affidavit  should  have  gone  into 
ton,  24  Minn.  330;  Laurel  v.  State  Nat.  a  minute  detail  of  the  efforts,  for  It  was 
Bank.  25  Minn.  48;  Fenno  v.  Chapin,  necessary  that  it  should  '  negate  every 
27  Minn.  519;  Wherry  v.  Duluth,  etc.,  circumstance  from  which  negligence 
R.  Co.,  64  Minn.  415;  Bradley  v.  Nor-  may  be  inferred.'  "  Harlev  v.  Har- 
ris, 67  Minn.  48.  lev,  67  111.  App.  138. 

Missouri.  —  State  v.  Luke,   104  Mo  Inability    to    Froonre    Testimony    for 

563;    State  V,    Fritterer,   65    Mo.   422  TriaL  —  Where     an     affidavit    merely 

Slate  V.  Butler,  67  Mo.  59;    Snyder  v.  avers   that  the  affiant  was  unable   to 

Burnham,  77  Mo.  52;    State  v.  Myers,  procure  the  newly  discovered  evidence 

115  Mo.  394;  Roemmich  v.  Wamsganz,  before  trial,  it  is  insufficient,  because  it 

8  Mo.  App.   576;    State  v.  Nagel,  136  does  not  disclose  facts   showing  dili- 

Mo.  45;  Smith  2^.  Williams,  2  Mo.  App.  gence.     Heady    v.    Fishburn,   3    Neb. 

Rep.  1284.  263;     Skaggs    v.    State,    108    Ind.    53; 

Montana.  —  State  v.  Gay,  18  Mont.  51.  Ward  v.  Voris,  117  Ind.  368. 

Nebraska.  —  Goracke    v.    Hintz,     13  1.  Affidavit  of  Attorney  Insiiffloieiit.  — 

Neb.  390;    Tomer  v.  Densmore,  8  Neb.  The  affidavit  of  the  attorney  for  the 

384.  applicant  alone  is  insufficient  when  it 

Nevada.  —  Pinschower  v.  Hanks,  18  does  not  appear  that  the  party  himself 

Nev.  99.  may  not  have  known  of  the  evidence 

North  Carolina.  —  Shehan  v.  Malone,  or  had  exercised  diligence  to  procure 

72  N.  Car.  59;    Sikes  r.  Parker,  95  N.  the   testimony.      Roziene  v.  Wolf,  43 

Car.  232.  Iowa  393;  Stale  v.  McLaughlin,  27  Mo. 

Texas.  —  Madden  v.  Shapard,  3  Tex.  iii;    Cole  v.  Thornburg,  4  Colo.  App. 

49;  Burnley  v.  Rice,  21  Tex.  17^;  Wil-  95:  Russell  v.  Oliver,  78  Tex.  11. 

son  V.  Stale,  37  Tex.  Crim.   Rep.  156;  i.  Applieant  a  Konresident.  —  The  affi- 

Whecler  v.   Slate,   (Tex.   Crim.    App.  davit  of  an  attorney  for  an  applicant 

1896)  34  S.  W.  Rep.  942;  Gulf,  etc.,  R.  who  did  not  reside  in  the  county  and 

Co.  V.  Reagan,  (Tex.  Civ.  App.   1896)  who    intrusted     the    preparation    and 

34  S.  W.  Rep.  796;    Anderson  v.  State,  management  of  the  cause  to  his  attor- 

(Tex.  Crim.  App.  1896)  36  S.  W.  Rep.  ney   was   held   sufficient  where  it  ap- 

97;     Williams    v.    State,   (Tex.   Crim.  peared  that  the  attorney  was  diligent 

App.  1896)  34  S.  W.  Rep.  271.  and  had  discovered  new  testimony  in 

West  Virginia.  —  Snider  v.  Myers,  3  the  county  of  which  the  client  could 

W.  Va.  195;  Varner  v.  Core,  20  W.  Va.  not  have  had  knowledge.    Sterling  v, 

472.  Arnold,  54  Ga.  690. 
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applicant,  the  newly  discovered  evidence  must  be  established  by 
the  affidavits  of  the  new  witnesses,*  setting  forth  the  facts  to 
which  they  will  testify,*  or  a  satisfactory  excuse  must  be  given  for 

1.  Alabama,  —  McLeod      v.      Shelly  Gould  v.   Moore,  40  N.  Y.  Super.  Ct. 

Mfg.,  etc.,  Co.,  108  Ala.  81.  387. 

Arkansas.  —  Pleasant    v.    State,    13  North       Dakota.  —  Braithwaite      v. 

Ark.  366.  Aiken,  2  N.  Dak.  57. 

California.  —  Arnold    v.  Skaggs,  35  Tennessee.  —  Chambers     v.     Brown, 

Cal.  686;  Jenny  Lind  Co.  v.  Bower,  11  Cook   (Tenn.)    292;    Scott    v.   Wilson, 

Cal.  194.  Cook  (Tenn.)  315;    Read  v.  Staton,  3 

Georgia,  —  Suggs    v.    Anderson,    12  Hayw.  (Tenn.)  164. 

Ga.  461.  Texas.  —  Glascock  v.  Manor,  4  Tex. 

Illinois.  —  Doyle  v.   Kuchar,  57  111.  7;     Edrington    v.    Kiger,   4  Tex.   89; 

App.  375.  Welsh  V.  State,  ii  Tex.  368;    Burnley 

Indiana.  —  Priddy   v.    Dodd,  4   Ind.  v.  Rice,  21  Tex.  171;  Moores  v.  Wills, 

84;    Cummins  v.    Walden,   4    Blackf.  69  Tex.  109;    Russell  v.  Nail,  79  Tex. 

(Ind.)  307;  Quinn  v.  Stale,  123  Ind.  59;  664. 

Shipman  v.  State,  38  Ind.  549;  Ogden  Vermont.  —  Webber  v.  Ives,  i  Tyler 

V.  Kelsey,  4  Ind.  App.  299;  McDonald  (Vt.)  441. 

V.  Coryell,   134   Ind.  493;  Vandyne  v.  Virginia.  —  Brown    v.    Speyers,    20 

State,  130  Ind.  26;    McQueen  v.  Stew-  Gratt.  (Va.)  296. 

art,    7    Ind.    535;    Mann  v.  Clifton,  3  West  Virginia.  —  Strader  v.  GoflF,  6 

Blackf.  (Ind.)  304;    Cowden  v.  Wade,  W.  Va.  257;  Varner  z/.  Core,  20  W.  Va, 

23  Ind.  471.  472. 

Iowa.  —  Warren   v.  State,   i  Greene  Wisconsin.  —  Blood    v.   Whitman,  3 

(Iowa)  106;    Sully  v.  Kuehl,  30  Iowa  Pin.  (Wis.)  54;    Wilson  v.  Johnson,  74 

275;     Manix   v.    Malony,    7    Iowa   81;  Wis.   337;    Smith  v.  Gushing,  18  Wis. 

Hand  v.  Langland,  67  Iowa  185.  295. 

Kansas.  —  State    v.    Kellerman,    14  The    Beason    for  requiring  the    afii. 

Kan.  135.  davits  of  the  new  witnesses  is  to  guard 

Kentucky.  —  Bright  v.  Wilson,  7  B.  against  unfounded  applications  and  to 

Mon.  (Ky.)  122;    Bronson  v.  Green,  2  present  the  best  rather  than  hearsay 

Duv.  (Ky.)  234.  evidence  of  what  such  witnesses  will 

Louisiana.  —  State  v.  Hollier,  49  La.  relate.     Caldwell   v.  Dickson,  29  Mo. 

Ann.  371.  227. 

Minnesota.  —  Keough    v.   McNitt,   6  Beit  Evidence.  —  The  affidavit  of  the 

Minn.  513.  witness  himself  is  the   best  evidence 

Mississippi.  —  Hare  v.  Sproul,  2  susceptible  in  the  case,  and  must  there- 
How.  (Miss.)  772;  Kane  v.  Burrus,  2  fore  be  produced,  or  its  absence  ac- 
Smed.  &  M.  (Miss.)  313;  Rulon  v.  Lin-  counted  for.  Eddy  v.  Caldwell,  7 
tol,  2  How.  (Miss.)  891.  Minn.  225. 

Missouri.  —  Boggs  v.  Lynch,  22  Mo.  Criminal  Cases.  —  A  new  trial  on  the 

563;    Caldwell  v.  Dickson,  29  Mo.  227;  ground  of  newly  discovered  evidence 

State  z/.  McLaughlin,  27  Mo.  iii;  Cul-  will  not  be  granted  upon   the  unsup- 

bertson  v.  Hill,  87  Mo.   553;    State  v.  ported  affidavit  of  the  defendant  in  a 

Jewell,  90  Mo.  467;  Obert  v.  Strube,  51  criminal  case.     Jones  v.  State,  35  Fla. 

Mo.  App.  621;  Lovell  v.  Davis,  52  Mo.  289.     Especially  is  this  true  where  the 

App.  342;  State  V.  Campbell,  115  Mo.  prisoner's    affidavit    contains    merely 

391;  State  t/.  Ray,  53  Mo.  349;  State  v.  hearsay   evidence.     State  v.   Hall,   97 

Nagel,  136  Mo.  45;  State  v.  Moses,  139  Iowa  400. 

Mo.  217.  Information    and    Beliet  —  The    affi- 

New    York.  —  Adams    v.     Bush,    2  davit  of  a  new    witness  should  state 

Abb.  Pr.  N.  S.   (N.  Y.  Ct.  App.)   104;  competent  testimony  and   not  aver  on 

Denn  v.  Morrell,  i   Hall  (N.  Y.)  382;  information    and    belief    that    certain 

Denny   v.   Blumenthal,    8  Misc.   Rep.  things  occurred,  as  was  customary  at  a 

(N.  Y.  City  Ct.)  544;  Roberts  v.  Johns-  certain    port.     Hecla    Powder  Co.    v. 

town   Bank,   (Supreme   Ct.)  14   N.  Y.  Sigua  Iron  Co.,  i  N.  Y.  App.  Div.  371. 

Supp.  432,  38  N.  Y.  St.  Rep.  563;  Mat-  S,  **  The  newly  discovered  evidence 

ter  of  Collins,  6  Den.  (N.  Y.)  286;  Mat-  should  be  set  out  verbatim,  just  as  it 

ter    of  Cohen,   84   Hun  (N.   Y.)  586;  can  be  testified  to  in  court,  and  be  sub- 
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not  obtaining  such  affidavits.^  In  the  absence  of  such  explana- 
tion, the  mere  ex  parte  affidavit  of  the  applicant,  setting  forth  the 
newly  discovered  evidence  and  stating  the  facts  to  which  the  new 
witnesses  will  testify,  is  not  sufficient.* 

12.  Errors  of  Law  Ooevrring  at  the  Trial — a.  What  Errors 
May  Be  Included.  —  This  statutory  ground  is  broad  enough 
to  include  all  errors  in  rulings  at  the  trial  not  otherwise 
made  a  ground  for  a  new  trial.*  It  does  not  include  errors 
in    rulings   made    before    trial*   or    after  entry  of    the  judg- 

scribed  and  sworn  to  by  each  of  the  postponed  for  such  cause.    Johnson  v. 

newly  discovered  witnesses."     3  Gra-  Lovett,  31  Ga.  187. 

ham  &  Waterman  on  New  Trials  1071,  Newly  discovered  evidence  of  admis- 

guoted   in    Burnley   v.    Rice,    21    Tex.  sions  by   a  person  that  he  had  com- 

171.  mitted  a  crime  should  be  established 

It  will  not  be  sufficient  for  the  affiant  by  his  affidavit,  or,  if  he  is  not  accessi- 

to  state  generally  that  he  will  **  cor-  ble,  by  the  affidavit  of  a  witness  who 

roborate    and    substantiate   the    testi-  heard    the    admissions.      Jackson    v. 

mony  **  of  another  witness.     Matter  of  State,  (Tex.  Crim.  App.  1897)  40  S,  W. 

Cohen,  84  Hun  (N.  Y.)  586.  Rep.  998. 

1.  Fisher   v.    People,    103    111.    loi;  S.  McLcod  v.  Shelly  Mfg.,  etc.,  Co., 

Smith  V.  Gushing,  18  Wis.  295;    State  108  Ala.  81;    White  v.  Wallen,  17  Ga. 

V.  Kellerman,  14  Kan.  135.  106;  Giles  v.  State,  6  Ga.  276;  Scranton 

When  Affidavit    of   Proposed  Witnesi  v.  Tilley,  16  Tex.  183;   State  v,  Keller- 

Vet  Bequired— Ezoasei.  —  The  refusal  man,   14  Kan.    135;   Cozart  v.   Lisle, 

of  the  proposed  witness  to  make  such  Meigs  (Tenn.)  65;  Shum way  v.  Fowler, 

affidavit  is  not  a  sufficient  excuse,  as  4  Johns.  (N.  Y.)  425;  Ritchey  v.  West, 

the  court  on  such  showing  would  com-  23  111.  385;  Eddy  v,  Caldwell,  7  Minn. 

pel   the   witness  to   testify.     Rater  v.  225;  State  v.  Williams,  14  W.  Va.  851. 

State,  49  Ind.   507;    Gardner  v.  State,  8.  Ohio  Valley  R.,  etc.,  Co.  v.  Kuhn, 

94  Ind.  489;    Garvey  v.  U.  S.  Horse,  (Ky.  1887)  5  S.  W.  Rep.  419. 

etc..  Show,  3  Misc.  Rep.  (N.  Y.  City  A  Denial  of  Bight  to  Open  and  Close  is 

Ct.)    352.      But    see    contra^    Katz    v.  a  ruling  which  must  be  assigned  as  a 

Atfield,  I   Misc.  Rep.  (N.  Y.  City  Ct.)  ground    for    a    new    trial.     Davis    v. 

217.  Mason,  4  Pick.  (Mass.)  156;  Abshire  v. 

Where  the  applicant  is   imprisoned  State,  52  Ind.  99. 

and  without  means  to  obtain  the  affi-  Error  in  a  Baling  on  Competency  of 

davit  of  a  proposed  witness,  a  nonresi-  Jnron  should  be  assigned  as  a  ground 

dent,  it  is  error  to  refuse  to  grant  a  for  a  new  trial.     Pickens  v.  Hobbs,  42 

new  trial  for  want  of  such  affidavit,  as  Ind.  270;  Lamphierz^.  State,  70 Ind.  317. 

the  court  could  continue  the  case  .to  Impaneling    Jnry  —  Trial.  —  Alleged 

enable  the  applicant  to  procure  such  error  in  impaneling  a  jury  and  trying 

evidence.     *'  The  rule  does  not  require  the   cause  in  the  appellant's  absence 

an  impossibility."     Gibson  v.  State, '9  and   without  notice   to  her  should  be 

Ind.  264.     But  see  contra^  Atkinson  v.  assigned  in  a  motion  for  a  new  trial  as 

Saltsman,  3  Ind.  App.  139.  errors  of  law  occurring  at  the   trial. 

The  fact  that  the  applicant  is  in  cus-  Martin  c.  Motsinger,  130  Ind.  555. 

tody  is  not  a  sufficient  excuse  for  fail-  4.  Powder  River  Cattle  Co.  ?>.  Custer 

ure  to  obtain  the  affidavits  of  resident  County,  9  Mont.  145. 

witnesses.    Shipman  v.  State,  38  Ind.  Beeisionf  on  Kotione  Before  Trial  are 

549.  not  errors  of  law  occurring  at  the  trial. 

The    affidavit    of    the    applicant    is  A  ruling  on  a  motion  to  strike  out  a 

alone  sufficient  where  it  avers  that  the  portion  of  a  pleading  can  be  reviewed 

affidavit  of  the  new  witness  cannot  be  by  exception  and  is  not  a  ground  for  a 

procured  because  the  latter  is  a  non-  new  trial.     New  Albany  v.  White,  100 

resident.     Smith  z/.  Gushing,   18  Wis.  Ind.  206 [ri/iff^  Chaser.  Arctic  Ditchers, 

295.  43  Ind.   74;    Daubenspeck  v.  Dauben- 

Lack  of  time  to  procure  the  affidavits  speck,  44  Ind.  320;   Tucker  v.  Call,  45 

of  new  witnesses  is  not  a  sufficient  ex-  Ind.  31;    Hamilton  v.  Elkins,  46  Ind. 

cuse,  since  the  hearing  could  have  been  213;  Gates  v,  Thayer,  93  Ind.  156]. 
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ment.*  Errors  in  the  verdict  or  in  rulings  concerning  the  verdict 
may  in  some  states  be  assigned  as  errors  of  law.*  A  party  com- 
plaining of  the  form  of  a  judgment  or  error  concerning  it  must 
present  his  objections  to  the  lower  court  in  his  motion  for  a  new 
trial,  in  order  to  have  the  error  corrected  on  appeal.' 

d.  Errors  in  Pleadings.  —  A  new  trial  will  not  be  granted 
on  account  of  errors  or  defects  in  the  pleadings.* 

Of  such  an  error  it  was  said  that  "it  in  law  occurring  at  the  trial,"  but  an 

was  not  an  '  error  of  law  occurring  at  error  occurring  after  trial.     The  rem- 

the   trial.'     It  is  obvious  that  a  new  edy  is  by  exception  and  appeal  from 

trial  would  not  correct  such  an  error;  the   decree,   as   Rev.   Code    N.    Dak., 

for  after  a  new  trial  was  granted  the  §  5630,  provides  for  a  trial  anew  in  the 

error  would   stand  in  the  record   the  Supreme   Court  in   such    cases.     Mc- 

same  as  before."     Reed  v.  Spayde,  56  Kenzie  v.   Bismarck  Water  Co.,  6  N, 

Ind.  3q4.  Dak.  361. 

Oitkn  E&lwred  Beftre  Trial.  —  A  re-  A  new  trial  will  not  be  granted  merely 
fusal  to  compel  a  party  to  answer  because  of  an  unnecessary  and  im mate- 
interrogatories  filed  with  the  pleading  rial  statement  in  the  conclusions  of 
is  a  ruling  connected  with  the  plead-  law.  People  v.  Center,  66  Cal.  551. 
ings  and  is  not  an  error  of  law  occur-  4.  Defect  in  Pleading^  —  California,  — 
ring  at  the  trial.  Such  ruling  may  be  People  v.  Turner,  39  Cal.  370. 
reviewed  by  exception,  but  not  by  mo-  Connecticut,  —  Minor  v.  Mead,  3 
lion  for  a  new  trial.  Cates  v,  Thayer,  Conn.  289;  Pearl  v,  Rawdin,  5  Day 
93  Ind.  156.  (Conn.)    244;    Tolland    v,    Willington, 

Orders  before  trial  requiring  a  party  26  Conn.  578;    Canterbury  v,  Bennett, 

to  give    testimony    and   submit  to  a  22  Conn.  623. 

medical  examination  out  of  court  are  Georgia,  —  Griffin  z/.  Justices,  17  Ga. 

not  errors  of  law  occurring  at  the  trial.  96. 

Pfaffenback  v.    Lake   Shore,   etc.,    R.  Indiana. — Ward     v,    Bateman,     34 

Co.,  14a  Ind.  246.  Ind.  iio;    Chapin   v.  Jackson,  45   Ind. 

1.  See  infra^  XV.  Decision  of  Motion  153;  Leiter  v.  Jackson,  8  Ind.  App.  98. 
—  General  Principles  Governing.  Kentucky.  —  Burns    v.    Allen,    2    B. 

2.  Oljeotioitf  to  the  Ydrdiot  and  rulings  Mon.  (Ky.)  246;    Brown  v,  Wilson,  \t 
concerning  the   verdict   must   be  first  B.  Mon.  (Ky.)  100. 

assigned  as  error  in  the  motion  for  a  Maine,  —  Winslow    v,    Cumberland 

new  trial.     Douglass  v,  Krdft,  9  Cal.  Bank,  26  Me.  9. 

562;  Weatherly  v,  HigginS,  6  Ind.  73;  Massachusetts,  —  Dwyer  v,  Brannoh, 

Lures  V.  Botte,  26  Ind.  343;  Louisville,  6  Mass.  330. 

etc.,  R.  Co.  'V,  Hart,  119  Ind.  273;  Par-  New    York,  — Meyer  v.    M'Lean,    I 

melee    v.   Smith,   21    111.   620;    Simon  Johns.  (N.  Y.)  510;    Pike  v.  Evans,  15 

V.    Brashear,   q  Rob.  (La.)  59;    Eaton  Johns.  (N.  Y.)  212;    Corning  v.  Corn- 

V.  Barnhill,  68  Miss.  305;  Chapman  v,  mg,  6  N.  Y.  97;    White  v.  SpenCer,  14 

White,  52  Mo.  179;  McCormick  v.  Hub-  N.   Y.  247;    Smith  v,  Floyd,  18  Barb. 

bell,  4  Mont.  87;  Armstrong  v.  Lynch,  (N.  Y.)'522. 

29  Neb.  87;  Crooker  v.  Stover,  41  Neb.  South  Carolina.  —  Saluda  Mfg.  Co.  r. 

693.  Pennington,  2  Spears  L.  (S.  Car.)  735; 

8.  Objeotions  to  the  Fom  of  the  Jtidg-  Stoll  v,  Ryan,  i  Tread  w.  (S.  Car.)  96. 

Jieiit,  or  that  it  was  irregularly  entered,  Vermont.  —  Beardsley  v.   Knight,  4 

must  first  be  presented  to  the  lower  Vt.  471;  Barney  v.  Bliss,  2  Aik.  (Vt.)  60. 

court  by  motion  for  a  new  trial.     Han-  Virginia,  —Green  v.  Judith,  5  Rand, 

cock  V.  Heaton,  53  Ind.  iii;  Boone  v,  (Va.)  i. 

Pelichet,   13  La.   Ann.   203;    Smith  v.  United  States,  —  Book  «f.  Justice  Mi n. 

Foster,   59    Ind.    595;     Fickle    v.    St.  Co.,  58  Fed.  Rep.  827. 

Louis,  etc.,  R.  Co.,  54  Mo.  219;  Jenkins  A    motion    for   a  new   trial    is   the 

V,  Esterly,  22  Wis.  128.  proper  remedy  for  error  in  admitting 

Xrror  u  Gonolofeioiif  of  Law  Based  on  or  rejecting  testimony,  or  in  the  charge 

Findingf.  —  A     new    trial     cannot    be  of  the  judge  to  the  jury;  a  motion  ih 

granted  by   the  trial  court   for  error  error,    for    errors   in    the  declaration, 

in   the  conclusions  of   law    based  on  pleadings,  and  judgment.     Tolland  v. 

its  findings,  as  this  is  not  an  "  error  Willington,  26  Conn.  578. 
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Deoiilons  on  Demnrren  and  KotlMia.  —  Errors  in  rulings  on  demurrers 

and  motions  relating  to  the  pleadings  may  be  reviewed  on 
exceptions  without  a  motion  for  a  new  trial.  Such  errors  of  law 
are  not  grounds  for  a  new  trial.* 

It  is  no  ground  for  a  new  trial  that  a  An  OljeoUon  to  a  Yarianeo  between 

demurrer  to  a  special  plea  was  errone-  pleading  and  proof  which  could  easily 

ously  sustained  when  the  facts  alleged  have  been    obviated    by    amendment 

in  such  plea  might  have  been  given  in  during  trial  if  objected  to  in  due  time 

evidence  under  other  pleas.     Powell  v.  is  not  sufficient  ground  for  a  new  trial. 

Asten,  36  Ala.    140;    Bates  v.  Coe,  10  Chicago  v.  Seben,  62  111.  App.  248. 

Conn.  280.  Waiver  by  Failnro  to    Demiir.  —  De« 

XiisiHip^  —  Contra.  —  It    is   ground  fects  in  pleadings  should  be  reached 

for  a  new  trial  to  strike  out  a  plea  on  by  demurrer  or  by  motion  in  arrest  of 

motion,  unless  it  was  improperly  filed  judgment.     After    trial  objections    to 

or  was  utterly  frivolous.     Marshall  v,  errors  in  the  pleadings  are  deemed  to 

Hamilton,  41  Miss.  229.  be  waived  and  cannot  be  raised  by  mo- 

A  rerdict  sh3uld  be  set  aside  where  tion  for  a  new  trial.     Brockert  v.  Cen- 

the  cause  was  submitted  to  the  jury  on  tral  Iowa  R.  Co.,  82  Iowa  369. 

the  issues  joined  without  disposing  of  1.  Clark  v.  Hare,  39  Ark.  258;  Flem- 

a  demurrer  to  a  plea.     Vance  t/.  Isbel,  ing  v.  Dorst,    18   Ind.   493;    Craig  c. 

13  Smed.  &   M.  (.Miss.)  371.     But  see  Ensey,  63   Ind,   140;   New   Albany  t/. 

contra,  Calderwood   z/.  Tevis,   23  Cal.  White,  100  Ind.  206;  Leiter  «/.  Jackson, 

335.  8   Ind.  App.  98;   Hardison   v.   Mann, 

A  Dofeot  of  Partiao  Defendant  is  not  a  rind.  App.  1898)  50  N.  £.  Rep.  899; 

ground  for  a  new  trial,  since  such  de-  rarker  v.  Waugh,  34  Mo.  340;  Bruce 

feet  is  waived  by  a  failure  to  demur  or  v.   Vogel,    38   Mo.    100;    OXonnor   v, 

to  answer  in  abatement,   under  Rev.  Koch,   56  Mo.  253;   Bowie  v,   Kansas 

Stat.    Ind.    1881,    §    341.      Carico    v.  City,  51  Mo.  454;  Perkins  t/.  McDowell, 

Moore,   4  Ind.    App.    20;    Darnall   v,  3  Wyoming  328. 

Simpkins,  10  Ind.  App.  469.     But  see  Bnfioienoy  of  Pleadings.  —  The  objec- 

Maverick  v.  Burney,  88  Tex.  560.  tion  that  a  petition  or  answer  does  not 

A   BefiBQt    of    Partiei    Plaintiff    is    a  state  sufficient    facts   to   constitute   a 

ground  for  a  new  trial  where  such  de-  cause  of  action  or  defense  is  a  question 

feet   is    first    discovered   by    evidence  of  law  which  may  be  determined  from 

elicited  ai  the  trial.     Ft.  Worth,  etc.,  the  record  without  presenting  the  ques- 

R.  Co.  V.  Wilson,  85  Tex.  516;    East  tion  to  the  lower  court  by  a  motion  for 

Line,  etc.,  R.  Co.  z'.  Culberson,  68  Tex.  a  new  trial.     Childs  v,  Kansas  City, 

664;    Dallas,  etc.,  R.  Co.  v.  Spiker,  59  etc.,  R.  Co.,  117  Mo.  414;  Dodge  City 

Tex.  435;    Galveston,  etc.,   R.  Co.  v.  Watcr-Supply  Co.   v.   Dodffe  City,   55 

McCray,  (Tex.  Civ.   App.  1897)  43  S,  Kan.  60;  Oakland   Home  Ins.   Co.   v, 

W.  Rep.  275.  Allen,  i   Kan.  App.  io8;  Hays  v.  Mer- 

Pleadings  Gonfosing  to  Jnry.  —  A  new  cier,  22  Neb.  656;  Schmid  v.  Schmid,  37 

trial  will  be  granted  where  the  plead-  Neb.  629;  Scarborough  v.  My  rick,  47 

ings  are  so  defective  as  to  confuse  the  Neb.  794. 

jurors    and    make    it    impossible    for  BeoUdons   en  Demnrrer  —  Arkansas^-^ 

them  to  render  an  intelligent  verdict.  Clark  v.  Hare,  39  Ark.  258. 

Pearce  v.  Jordan,  9  Fla.  526.  California,  —  Mason    v.    Austin,   46 

Where  the  Secord  Shows  that  a  Good  Cal.  385;  Jacks  v.  Buell,  47  Cal.  162. 
Plea  in  Bar  Has  Hot  Been  Tried,  the  de-  Gt-orgia.  —  Griffin  v.  Justices,  17  Ga. 
fendant  can  have  a  new  trial.  Der-  96;  De  Barry-Baya  Merchants*  Line  v. 
molt  V.  Wallack,  i  Black  (U.  S.)  96;  Austin,  76  Ga.  306;  Nicholls  v,  Pop- 
Brown  V.  Hendersons,  4  Munf.  (Va.)  well,  80  Ga.  604;  Rogers  v.  Rogers,  78 
492;  Blakely  i;  Frazier,  11  S.  Car.  122.  Ga.  683;  Gibson  v,  Carreker,  82Ga,  46; 

iMneo  for  Sabmission  to  lory. —  The  Willbanks    v.    Untriner,   98  Ga.   801; 

requirement  of  Code  N.  Car,,  §  395,  Griffin  v.  Johnson,  84  Ga.  279. 

that  issues  shall  be  made  up  and   re-  Indiana.  —  Rodgers  v.  Lacey,  23  Ind. 

duced  to  writing  for  submission  to  the  507;  Gray  v.  Stiver,  24  Ind.  174. 

jury,  is  mandatory,  and  if  not  complied  Kansas.  —  Early  wine  v.  Topeka,  etc, 

with   a   new   trial  should  be  granted.  R.  Co.,  43  Kan.  746. 

Bowen  r.  Whitaker,  92  N.  Car.  367.  Kentucky,  —  Bogenschutz    v.  Smith, 
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c.  Decisions  on  Motions  Pertaining  to  Conduct  of 
Trial.  —  A  motion  for  a  new  trial  is  generally  not  necessary  to 
secure  a  review  of  decisions  on  motions  rendered  before  or  after 
the  trial,*  but  is  required  where  the  ruling  is  made  during  the 

(Ky.  1887)3  S.  W.  Rep.  800;  Johnson  v,  Few  Trial  of  Kotion  Befkued.  —  A  mo- 

U.  S.  Bank,  2  B.  Mon.  (Ky.)  310.  tion  to  strike  out  of  an  order  the  words 

Missouri.  —  Hannah  v.  Hannah,  109  "  and  by  consent  of    plaintiffs  "  was 

Mo.  236.  tried    upon  evidence  which   was  pre- 

Nebraska,  —  O'Donohue  v.  Hendrix,  served  in  a  bill  of  exceptions.     On  ap- 

13  Neb.  255.  peal    from    an    order    overruling    the 

South  Dakota,  —  Ross  v.  Wait,  2  S.  motion   it   was  held    that  there  such 

Dak.  638.  hearing  was  not  a  trial  of  an  "  issue  of 

Texas,  —  Harbert  v,  Henly,  31  Tex.  fact*'  arising  **  upon  the  pleadings;*' 

666.  that  there  was  no  statute  permitting  a 

Wyoming,  —  Perkins  v,  McDowell,  3  new   trial  of  a   motion,   and   that   the 

Wyoming  328.  order  could  be  reviewed  without  a  mo- 

Contra,  —  Lambert  v.    Ensign   Mfg.  tion  for  a  new  trial.     Beach  v.  Spokane 

Co.,  42  W:  Va.  813.  Ranch,  etc.,  Co.,  (Mont.  1898)  52  Pac. 

Demurrer  to  Indietment.  —  Error  in  a  Rep.  560,  citing  Harper  v.  Hildreth,  99 

decision  on  demurrer  to  an  indictment  Cal.  265. 

is  not  a  ground  for  a  new  trial,  but  may  Kotion  to  Discharge  Attaohment.  —  The 
be  reviewed  by  direct  exception  on  hearing  and  ruling  on  a  motion  to  dis- 
error.  Flemister  v.  State,  81  Ga.  768;  charge  an  attachment  do  not  constitute 
Robson  V.  State,  83  Ga.  166;  People  v.  a  trial,  and  such  ruling,  may  be  re- 
Turner,  39  Cal.  370.  viewed  without  a   motion    for  a   new 

Kissoari  —  Kotion  to  Strike  Out  Parts  of  trial.     Cheyenne   First   Nat.    Bank   v. 

Pleadings.  —  A  ruling  of  a  court  in  strik-  Swan,  3  Wyoming  356;  Francis  v.  Bur- 

ing  out  a  part  of  a  pleading  does  not  nett,  84  Ky.   23;  Sibley  v.  Condensed 

become   a  part  of   the  record,  and  to  Lubricating  Oil  Co.,  12  Cine.  Wkly.  L. 

secure  a  review  of  such  ruling  it  must  Bui.   308;    Beitman   v.    McKenzie,    12 

be  brought  to  the  attention  of  the  trial  Cine.  Wkly.  L.  Bui.  321;  Stone  v.  Bank, 

court   by   a   motion   for  a    new   trial.  8  Ohio  Cir.  Ct.  Rep.  636. 

Boatmen's  Sav.  Bank  v,  McMenamy,  Kotion  to  Bemand.  —  A  ruling  on  a 

35    Mo.    App.    198;    State    v.    Shobe,  motion  to  remand  a  cause  to  a  justice 

23  Mo.  App.  474;    Parker  v.  Straat,  39  of  the  peace  may  be  reviewed  without 

Mo.  App.  616;  Palmer  v.  Shenkel,  50  a  motion  for  a  new  trial.     Tibbetts  v. 

Mo.  App.  571;  Acock  V,  Acock,  57  Mo.  O'Connell,  66  Ind.  171. 

154;  Williams  v.  Chicago,  etc.,  R.  Co.,  Kotion  to  Set  Aside  Jndioial  Sale.  —  A 

112    Mo.    463.     See  contra^    Beach   v.  ruling  on  a  motion  to  set  aside  a  judi- 

Spokane  Ranch,  etc.,  Co.,  (Mont.  1898)  cial  sale  is  not  made  during  the  prog- 

52  Pac.  Rep.  560.  ress  or  trial   of  a  cause.      Dreese  v. 

Plea  in  Abatement.  —  A  ruling  on   a  Myers,  52  Kan.  126;  St.  Louis  z/.  Brooks, 

plea  in  abatement  not  assigned  as  error  107  Mo.  380,  overruling  Bishop  v.  Ran- 

in  a  motion  for  a  new  trial  will  not  be  som,  39  Mo.  417.     Contra^  Tunstall  v. 

considered     on     appeal.       Burgen    v.  Jones,  25  Ark.  272. 

Divinal,  II  Ark.  314.     But  see  contra,  Kotion  for  Writ  of  Assistanee.  —  A  mo- 

Bohanan  v.  State,  15  Neb.  209.  tion  or  petition  for  a  writ  of  assistance 

1.  Decisions  on  Kotions  Before  or  After  is  not  such  an  action  as  entitles  a  party 
Trial. —  Evans  v.  State,  58  Ind.  587;  to  a  new  trial  as  a  matter  of  right. 
McAllister  v.  Willey,  60  Ind.  195;  Tib-  Gillilan  v.  Milligan,  144  Ind.  154. 
betts  V.  O'Connell,  66  Ind.  171;  Mark-  Kotion  to  Set  Aside  Award. —  A  mo- 
son  V,  Haney,  47  Ind.  31;  Vawter  v,  tion  for  a  new  trial  is  not  necessary  to 
Gilliland,  55  Ind.  278;  Shoemaker  v.  secure  a  review  of  an  order  overrul- 
Smith,  74  Ind.  71;  Parker  i'.  Waugh,  34  ing  a  motion  to  set  aside  an  award. 
Mo.  340;  Bruce  v.  Vogel,  38  Mo.  100;  Graves  v.  Scoville,  17  Neb.  593.  See 
Meek  v.  Hewitt,  48  Mo.  337;  Slagel  v.  contra,  Wallace  v.  Underwood,  32  Mo. 
Murdock,  65  Mo.  522;  Johnson  v.  Latta,  App.  473. 

84  Mo.   139;  Crow  I'.  Stevens,  44  Mo.  Kotion  to  Diimiss.  —  A  ruling  on  a 

App.  137;  Scherrer  z/.  Hale,  9  Mont.  63;  motion  to    dismiss   may   be    reviewed 

Claflin  V.  American  Nat.  Bank,  46  Neb.  without  a  motion  for  a  new  trial.     Ault- 

884.  man  v.  Daggs,  50  Mo.  App.  280. 
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trial.  ^     The  error  of  law  must  be  one  pertaining  to  the  trial  of  an 
issue  of  fact.* 

Motion  to  flot  Aaido  Indgmont.  —  It  is  Mo.  App.  474;  State  v,  Jewell,  90  Mo. 

not  essential  to  the  plaintiff's  right  to  467. 

appeal  from  an  order  setting  aside  a  Nebraska,  —  Johnson  v,  Dinsmore,  11 

judgment   by  default  that  he  should  Neb.  391. 

movre  for  a  new  trial  as  in  an  ordinary  New  Jersey. — Ogden  v.  Gibbons,  5  N. 

action,  although  the  defendant  intro-  J.  L.  598. 

duced  evidence  at  the  hearing  though  See  also  article  Continuances,  vol.  4, 

not  entitled  to  do  so.     Reinke  v.  Morse,  p.  906  et  sea. 

(Ky.  1889)  10  S.  W.  Rep.  468.  But  in  Kansas  it  is  held  that  error  in 

Bulings  on  Motions  for  Judgment  on  refusing  a  continuance  's  r^ot  an  error 

Special  Findingineed  not  be  assigned  as  made  in  the  course  of  the  trial,  and 

ground  for  a  new  trial.     Horn  v.  Eber-  such  ruling  may  be  reviewed  without  a 

hart,     17     Ind.     118;     Logansport    v.  motion  for  a  new  trial.     Cook  v.  Lar- 

Wright,  25  Ind.  51a;  Roberts  v.  Smith,  son,  47  Kan.  70. 

34  Ind.  550;  Adamson  v.  Rose,  30  Ind.  In  Nevada^  if  an  exception  is  taken  to 

380;  Byram  v.  Galbraith,  75  Ind.  134.  the  order  refusing  a  continuance  and 

See  in  general  article  Special  Findings  made  a  part  of  the  record  by  a  bill  of 

OF  Juries.  exceptions  signed  by  the  judge,  there 

Motion  to  Tax  Coiti.  —  Error  in  over-  is  no  imperative  necessity  for  a  motion 

ruling  a  motion  to  tax  costs  is  not  a  for  a  new  trial  to  secure  a  review  of 

ground   for  .a   new   trial.     Corwin   v.  such   ruling.     Beatty  v.   Sylvester,    3 

Thomas.  83  Ind.  no.  Nev.  228. 

1.  Motion  for  Change  of  Yenno.  —  Rul-  A  Baftual  to  Ckimpel  More  Speoiflo  An- 

ings  on  motions  for  change  of  venue  swen  to  InterrogatorlM  is  a  ruling  which 

will  not  be  reviewed  where  there  is  no  must  be  assigned  as  aground  for  a  new 

assignment  of  such  error  in  the  motion  trial.     Staser  v,   Hogan,  120  Ind.  207; 

for  new  trial.     Horton  v.  Wilson,  25  Patterson  v.  Lord,  47  Ind.  203;  West  v. 

Ind.  316;    Knarr  v.  Conaway,  53  Ind.  Cavins,  74  Ind.  265. 

120;  Norwood  V.  Harness,  98  Ind.  134;  Konsoit.  —  Error  in  granting  a  non- 

Scanlin  v.  Stewart,  138  Ind.  574;  WiU  suit  is  properly  assigned  as  an  error  of 

son  V,  Johnson,  145   Ind.  40;  Krutz  v.  law  occurring  at  the  trial.     Donahue  v. 

Howard,  70  Ind.  174;  Walker  v.  Heller,  Gallavan,  43  Cal.  576;  Harris?/.  Gregg, 

73  Ind.  46;    Blakely  v.   Frazier,  ti  S.  17  N.  Y.  App.  Div.  210,  38  N.  Y.  Supp. 

Car.  122.  844;  Stooks  v.  Foote,  (Supreme  Ct.)  46 

Exceptions  to  rulings  on  applications  N.  Y.  Supp.  718;  Jackson  v.  Consoli- 

for  change  of  venue  must  be  brought  to  dated  Traction  Co.,  59  N.  J.  L.  25. 

the  attention  of  the  trial  court  by  a  mo-  Demnrrer  to  the  Evldenoe.  —  Error  of 

tion  for  new  trial,  since  such  applica-  the  court  in  sustaining  a  demurrer  to 

tions    are   not   a   part   of    the    record  the  evidence  is  properly  assigned  as  a 

proper.     Wolff  v.  Ward,  104  Mo.  127.  ground  for  a  new  trial.     Missouri  Pac. 

Motion  for  Ckmtinnanoo.  —  Rulings  re-  R.  Co.  v.  Goodrich,  38  Kan.  224.     But 

laling  to  motions  for  continuance  will  see  contra,  Wabash,  etc.,  R.  Co.  v.  Nice, 

not   be   reviewed    unless  assigned   as  99  Ind.  152. 

error  in  the  motion  for  a  new  trial.  Objection  to  Evidence Becanse Complaint 

Arkansas.  —  Watts  v.  Cohn,  40  Ark.  DoesKot  State  a  Cause  of  Action.  —  A  rul- 

114.  ing  on  an  objection  to  the  introduction 

California,  —  Pilot  Rock  Creek  Canal  of  any  evidence  because  the  petition  or 

Co.  V.  Chapman,  11  Cal.  161.  complaint  does  not  state  a  cause  of  ac- 

Indiana.  —  Kent  v.  Lawson,  12  Ind.  tion  may  be  reviewed  by  motion  for  a 

675;    Downing  v.    Evansville,  etc.,  R.  new  trial  as  an  error  of  law  occurring 

Co.,    13    Ind.     148;     McCammock    v.  at  the   trial.     Ross  v.  Wait,  2  S.  Dak. 

Clark,  16  Ind.  320;  Hughes  v.  Ainslee,  638;  Waugenheim  v.  Graham,  39  Cal. 

28  Ind.  346;  Carr  v.  Eaton,  42  Ind.  3S5;  175. 

Arbuckle  v.  McCoy,  53  Ind.  63;  Mor-  Direction  of  Verdict. —  Error  in  direct- 

gan  V.  Hyatt,  62  Ind.  560;  Continental  ing  a  verdict  is  properly  specified  as  an 

L.  Ins.  Co.  V.  Kessler,  84  Ind.  310.  error    of    law   occurring  at   the   trial. 

Missouri. — McMurdock  z/.  Kimberlin,  Sioux  Banking  Co.   v.   Kendall,  6   S. 

23   Mo.   App.   523;  State  v.   Mann,   83  Dak.  54*^. 

Mo.  589;  Jones  z'.  Missouri  Pac.  R.  Co.,  2.  Billings  Kot  Pertaining  to-the  Trial. 

31   Mo.  App.  614;  State  v.  French,  47  — "  Rulings  which  do  not  pertain  to 
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d.  Errors  in  Instructions.  —  Instructions  to  trial  juries  arc 
expositions  of  the  principles  of  law  which  the  juries  are  bound  to 
apply  in  order  to  render  verdicts  establishing  the  rights  of  the 
parties  according  to  the  facts  proved.  Therefore  error  in  giving 
or  refusing  instructions  is  properly  assigned  as  an  error  of  law 
occurring  at  the  trial.*  Unless  such  error  is  assigned  as  a  ground 
for  a  new  trial  the  instructions  cannot  be  reviewed  on  appeal.* 


the  tfial  in  such  a  sense  as  to  make  Indiana.  —  Smith  r.  Allen,  i6  Ind. 
them  assignable  as  causes  for  a  new  316;  Hallock  v.  Iglehart.  30  Ind.  327; 
trial,  such  as  rulings  upon  demurrers,  Schenck  v.  Butsch,  32  Ind.  338;  Boda- 
motions  addressed  to  pleadings,  and  mer  v.  Hutton,  40  Ind.  244;  Patterson 
motions  to  dismiss,  need  not  be  called  v.  Indianapolis,  etc..  Plank  Road  Co., 
to  the  attention  of  the  trial  court  by  56  Ind.  20;  Sowle  v.  Cosncr,  56  Ind. 
motion  for  a  new  trial,  to  make  them  276;  Eckleman  v.  Miller,  57  Ind.  88; 
available  in  error  proceedings.  This  Freeze  v.  De  Puy,  57  Ind.  188;  Bridge- 
is  the  well-settled  doctrine  of  this  water  v.  Bridgewater,  62  Ind.  82;  Van- 
court."  Claflin  7A  American  Nat,  Bank,  dever  z:  Garshwiler,  63  Ind.  185; 
46  Neb.  884.  Taylor  v.  Shelkett,  66  Ind.  297;  Louis- 
Connecticat.  —  Rulings  of  the  court  on  ville,  etc.,  R.  Co.  v.  Krinning,  87  Ind. 
the  admission  or  rejection  of  evidence  351;  Williams  v.  Riley,  88  Ind.  290; 
may  be  reviewed  on  appeal,  but  cannot  Drinkout  v.  Eagle  Mach.-  Works,  90 
be  considered  in  passing  upon  a  niotion  Ind.  423;  Wright  v.  Nipple,  92  Ind.  310; 


for  a  new  trial  under  Pub.  Laws  Conn. 
1895,  c.  51.  White  V.  Howd,  66  Conn. 
264. 

1.  An  error  in  giving  or  refusing  in- 
structions cannot  be  reviewed  as  an 
•*  irregularity,"  but  must  be  assigned 
as  an  "  error  of  law."  Valerius  v. 
Richard,  57  Minn.  443. 

The  term  **  errors  of  law  "  generally 


North- Western  Mut.  L.  Ins.  Co.  v,  Hci- 
mann,  93  Ind.  24;  Cline  v.  Lindsey,  no 
Ind.  337;  Knisely  v.  Hire,  2  Ind.  App. 
86;  Cannelton  Water  Co.  v.  Burkett,  13 
Ind.  App.  277;  Fourihman  v.  Fourth- 
man,  15  Ind.  App.  199;  Louisville,  etc., 
R.  Co.  V.  Hart,  119  Ind.  273;  Miller  r. 
Eldridge,  126  Ind.  461. 
loiva.  —  Leiber  v.  Chicago,  etc.,  R. 


refers  to  such  errors  as  appear  in  the    Co.,  84  Iowa  97;  Thompson  v.  Ander- 
bill  of  exceptions.     But  it  also  includes    son,  94  Iowa  554;    Dean  r.  Zen  or,  96 


errors  in  the  instructions,  although  the 
instructions  are  not  to  be  incorporated 
in  the  bill  of   exceptions,     Cleveland 
Paper  Co.  v.  Banks,  15  Neb.  20. 
See  also  article  Instructions,  vol.  11, 

p.  47. 

2.  Error  in  Instraction  Mtut  Be  Ab- 
Bignod  as  a  Ground  for  a  New  Trial  —  Ala- 
bama.  —  Kuhl  v.  Long,  102  Ala.  563. 


Iowa  752;    State  v.  Knutson,  91  Iowa 

549. 

Kentucky,  —  Humphreys  v,  Walton, 
2  Bush  (Ky.)  580;  Gutzwilder  v.  Wag- 
ner, 3  Ky.  L.  Rep,  470;  Mercer  v.  King, 
13  Ky.  L.  Rep.  429. 

Missouri.  —  Floersh  v.  State  Bank,  10 
Mo.  515;  Rhodes  v.  White.  11  Mo.  623; 
Lyle  V.  White,  11  Mo.  623;  Gordon  v. 


Arkansas,  —  McCarroll  v,  Stafford,  24  Gordon,  13  Mo.  215;  Pogue  v.  State,  13 

Ark.  224;  Steck  v.  Mahar,  26  Ark.  536;  Mo.  444;  Vivian  v.  Lafayette  County, 

Ward  V.  Carlton,  26  Ark.  662;  Lambert  13  Mo.  453;  Brady  v.  Connelly,  52  Mo, 

V.  Killian,  27  Ark.  549;  Youngr.  King,  19;    Matlock  v.  Williams,   59  Mo.  105; 

33  Ark.  745:  Ray  v.  Light,  34  Ark.  421;  Klostermann  v.  Germania  L.  Ins.  Co., 

Fry  V.  Ford,  38  Ark.  246;  Adler-Gold-  6  Mo.  App.  582;  Anthony  v.  St.  Louis, 

man  Commission  Co.  v,  Hathcock,  55  etc.,  R.  Co.,  76  Mo.  18;  State  v.  Righ- 


Ark.  57Q. 

Dakota,  —  Waldron  v,  Evans,  i 
Dakota  11.  Contra^  McPherrin  v, 
Jones,  5  N.  Dak.  261. 

Georgia,  —  Irvin  v,  Corbin,  57  Ga. 
594. 

Illinois,  —  Kelly  v,  Shumway,  51  III. 
App.  634;  Illinois  Cent.  R.  Co.  v. 
O'Keefe.  154  111.  508,  reversing  49  111. 
App.  320. 


ardson,  77  Mo.  589;  Griffin  v.  Regan, 
79  Mo.  73;  Cordes  v.  Straszer,  8  Mo. 
App.  61;  Gaines  r.  Fender,  82  Mo.  497; 
Schlicker  v.  Gordon,  19  Mo.  App.  479; 
Light  V,  St.  Louis,  etc.,  R.  Co.,  89  Mo, 
108;  Griffith  V,  Hanks,  91  Mo,  109; 
Kimberlin  v.  Short,  24  Mo.  App.  643; 
Webb  V,  Allington,  27  Mo.  App.  559; 
Thomas  v.  Hooker  Colville  Steam 
Pump  Co.,  28  Mo.  App.  563;  White  v. 
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A  new  trial  will  not  be  granted  for  error  in  the  instructions  if  the 
jury  disregarded  the  erroneous  instruction  and  rendered  a  correct 
verdict.^  To  determine  whether  an  error  in  the  instructions  is 
harmless  or  prejudicial  see  article  INSTRUCTIONS,  vol.  ii,  p.  47. 
e.  Errors  in  Evidence.  —  Errors  in  admitting  and  excluding 
evidence  are  grounds  for  a  new  trial  and  cannot  be  assigned  as 
independent  errors  on  appeal.*     Such  errors  should  be  assigned 

8ainlan»  30  Mo.  App.  54;  Home  Ins.  a  proper  instruction  on  behalf  of  tlie 

o.  V,  Scliultz,  30  Mo.  App.  91;  Crum  defendant  as  to  either  one  of  the  causes 

V,  Elliston,  33  Mo.  App.  620;  Hofheimer  of  action  will  entitle   him   to  a   new 

V.  Losen,  24  Mo.  App.  652;  Fields  v.  trial.     Pennsylvania  Co.  v.  Miller,  35 

Baum,  35  Mo.  App.  511;  Price  v.  Van-  Ohio  St.  541. 

stone,  40  Mo.  App.  207;  Connelly  v.  Error  of  the  court  in  failing  to  mark 
Shamrock  Benev.  Soc,  43  Mo.  App.  283;  each  instruction  "given"  or  "re- 
State  V.  Ragsdale,  59  Mo.  App.  590;  fused,"  as  the  case  may  be,  is  not  avail- 
McPherson  v,  Meyer,  i  Mo.  App.  Rep.  able  where  such  error  was  not  called  to 
464.  Contra^  Fine  v,  Rogers,  15  Mo.  the  attention  of  the  trial  court  by  a  mo- 
315-  tion  for  a  new  trial.     Tagg  v.  Miller.  10 

Nebraska,  —  Horbach    z\    Miller,     4  Neb.  442;  Fish  v.  Chicago,  etc.,  R.  Co., 

Neb.  31;  McCormick  v.  Keith,  8  Neb.  81  Iowa  280. 

142;  Cleveland  Paper  Co.  v.  Banks,  15  1.  See  supra.  III.  8.  e.   Verdict  Con- 

Neb.  20;  Hastings,  etr.,  R.  Co.  v.  In-  trary  to  Instructions. 

galls,    15    Neb.    123;    Schreckengast  v.  %,  Arkansas, — Graham  r.  Roark,  23 

Ealy,  16  Neb.  510;  Nyce  v.  Shaffer,  20  Ark.  19;  Steck  r.  Mahar,  26  Ark.  536; 

Nab.    507;    Omaha,    etc.,    R.    Co.    v.  Ward  z^.  Carlton,  26  Ark.  662;  Lambert 

O'Donnell,  22   Neb.   475;    Sherwin   v.  v.  Killian,  27  Ark.  549;  Young:/.  King, 

O'Connor,  24  Neb.  603;  Walkers.  Hag-  33  Ark.  745;  Knox  v.  Heliums,  38  Ark. 

geriy,  30  Neb.   120;    Hanover  F.  Ins.  413. 

Co.  V.  Schellak,  35  Neb.  701;  Barton  r.  Dakota,  —  Waldron     v,     Evans,      i 

McKay,  36  Neb.  632;  Wanzer  v.  State,  Dakota  ii. 

41   Neb.   238;  Hendrick  z*.   Strauss,  42  Georna,  —  Irvin   v,    Corbtn,    57   Ga. 

Neb.  485;  Peaks  v.  Lord,  42  Neb.   15;  594;  Mitchell  v,  Rome  R.  Co.,  17  Ga. 

Dunphy  v,   Bartenbach,  40  Neb.  143;  574. 

Barr  V.  Omaha,  42  Neb.  341;  Hamilton  Illinois,  —  Miller  v.  Ridgely,  19  111. 

V,  Goff,  45  Neb.  339.  App.   306;    Chicago,    etc.,   R.   Co.   v. 

New  York,  —  Bulkeley  v,  Keteltas,  4  Elmore,  32  III.  App.  418. 

Sandf.  (N.  Y.)  450.  Indiana,  —  Daily     v,     Nuttman,    14 

North  Carolina,  —  McKinnon  z^.  Mor-  Ind.   339;    Fleming  v.   Potter,  14  Ind. 

rison,  104  N.  Car.  354.  486;    Ridge   v,   Sunman,  14  Ind.  540; 

Ohio,  —  Hills  V,  Ludwig,  21  Ohio  L.  State  v,  Manley,  15  Ind.  8;  Hindman 

J.  319-  t'.  Troxell,  15  Ind.  123;    McCammock 

Pennsylvania,  —  Burd  v,  Dansdale,  2  v,  Clark,  16  Ind.  320;  Aurora  v.  West, 

Binn.  (Pa.)  80;  Dennis  v,  Alexander,  3  22  Ind.  88;  Ringle  v.  Bicknell,  32  Ind. 

Pa.  St.  50.  369;     Sage     v.    Brown,   34    Ind.   464; 

South    Carolina,  —  Bowen    v,   Caro-  Harding  v,  Whitney,  40  Ind.  379;  Mc- 

lina,  etc.,  R.  Co.,  34  S.  Car.  217.  Dill    v,   Gunn,   43  Ind.  315;    Parks  v, 

Texas.  —  Ysleta   v.   Babbitt,  8  Tex.  Hill,  45  Ind.  172;  Fromer  v.  State,  49 

Civ.     App.     432.       Contra,     Allen     v,  Ind.  580;  Nelson  z'.  Blakey,  54  Ind.  29; 

Stephanas.    18  Tex.  658;  Gulf,  etc.,  R.  Breckenridge  v.  McAfee,  54  Ind.  141; 

Co.   V.  Sparger,  11  Tex.   Civ.  App.  82;  Patterson  v,  Indianapolis,  etc..  Plank 

Western  Union  Tel.  Co.  v.  Mitchell,  89  Road  Co.,  56  Ind.  20;  Watson  v,  Piel, 

Tex.  441.  58  Ind.   566;    Bailey  v.  Boyd,  59  Ind. 

Contra —  Tennessee,  — Luty  «^^.  Purdy,  292;  McAllister  v,  Willey,  60  Ind.  195; 

2  Overt.  (Tenn.)  163.  Kyser  v.  Wells,  60  Ind.  261;  Craig  v. 

Error    in    Befnsal    of   Instructioiu. —  Ensey,  63  Ind.  140;  Vandever  z/.  Garsh- 

Where  a  verdict  for  the  plaintiff  must  wiler,  63  Ind.  185;  Wright  w.  Miller,  63 

have  been   rendered   upon  one  of  two  Ind.  220;  Marsh  v.  Terrell,  63  Ind.  363; 

causes  of  action,  but  it  cannot  be  de-  Merrifield  v,  Weston,  68  Ind.  70;  Stahl 

termined  upon  which,  a  refusal  to  give  v,   Hammontree,  72   Ind.  103:  Malson 
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as  causes  for  a  new  trial. ^ 

/.  Harmless  Errors  of  Law.  —  A  new  trial  will  be  granted 
as  a  matter  of  course  where  errors  of  law  were  committed  in  the 
conduct  of  the  trial,  unless  it  is  apparent  that  the  error  complained 

V.    State,    75    Ind.    142;    Caldwell    v.  Carter,  11  Neb.  143;  Yates  v.  Kinney, 

Fayette  County,  80  Ind.  99;   Boots  v.  25  Neb.  120;  Miller  v.  Antelope  Coonty, 

Griffith,  89  Ind.  246;  Hayes  v.  Walker,  35  Neb.  237. 

90  Ind.   105;    Kenney  v,    Phillipy,   91         IVest  Virginia. — Halstead  t/.  Horton, 

Ind.   511;    Lake   Erie,  etc.,  R.  Co.  r.  38  W.  Va.  727. 

Parker,  94  Ind.  91;   Trout  v,  Perclful,        1.  Errors  In  EyldenM  Shonld  Be  Pre- 

X05  Ind.  532;  National  Bank,  etc.,  Co.  tented  to  Lower  Court  by  Motion  for  a  Vew 

r.  Dunn,   Z06  Ind.   no;   Frybarger  v.  Trial.  —  The  objection   that    improper 

Andre,  106  Ind.  337;   Moore  v.   Har-  testimony  was  admitted  at  the  trial  will 

land,  109L  Ind.  474;  Harter  v.  Eltzroth,  not  be  reviewed  by  the  Supreme  Court 

III  Ind.  159;  Racer  v.  Baker,  113  Ind.  unless  the  record  shows  not  only  that 

177;    Ortwein  v.  JeflFries,  z   Ind.   App.  an  exception  was  taken  to  its  admis- 

990;  McGuffey  V.  McClain,  i3oInd.  327;  sion,  but  also  that  the  objection  was 

Balue  V.  Sear,  131  Ind.  301 ;  Knisely  v,  presented  to  the  lower  court  as  a  reason 

Hire,    2    Ind.    App.    86;    Jackson   v.  for  a  new  trial.     Horton  r.  Wilson,  25 

Swope,   134  Ind.   in;    Indiana    Imp.  Ind.  316;  Anderson  Bridge  Co.  v.  Ap- 

Co.  V,  Wagner,  138   Ind.  658;  Marion  plegate,  13  Ind.  339;  Owen  v,  Phillips, 

School  Tp.  V.  Carpenter,  12  Ind.  App.  73  Ind.  284;  Rees  v.  Black  well,  6  Ind. 

191.  App.  506;    Scoiield  v.  Brown,  7  Neb. 

Kentucky.  —  Humphreys  v.  Walton,  221.     Contra^  Saxton  v.  Allen,  49  Mo. 

2  Bush  (Ky.)  580;  Com.  v.  Williams,  14  417. 

Bush  (Ky.)  297;  Henderson  v.  Dupre,        Refusal  to  strike  out  testimony  must 

82  Ky.  678;  Todd  v.  Louisville,  etc.,  R.  be  first  presented  to  the  lower  court  on 

Co.,  10  Ky.  L.  Rep.  864,  (Ky.  1889)  it  S.  motion  for  a  new  trial,  or  it  will  not  be 

W.  Rep.  8;  Coomes  v,  Stiizer,  13  Ky.  considered  on   appeal.      Pennsylvania 

L.  Rep.  332.  Co.  r/.  Smith,  98  Ind.  42. 

Missouri.  —  Floersh   v.  State  Bank,        An  erroneous  ruling  in  admitting  or 

10  Mo.   S'5;  Rhodes  v.  White,  xi  Mo.  excluding  evidence  is  a  ground  for  new 

623:  Lyle  V.  White,  11  Mo.  624;  Pogue  irial  as  an  "  error  of  law  occurring  at 

V.  State,  13  Mo.  444;  Vivian  v.  Lafay-  the  trial,**  which  will  be  deemed  waived 

ette  County,   13  Mo.  453;  Kanada  v.  unless  assigned  as  a  ground  for  a  new 

North,  14  Mo.  615;  Margrave  v,  Aus-  trial.     Golding  v.  Eidson,  2  Kan.  App. 

muss,  51  Mo.  561;  Burns  V.  Whelan,  52  307. 

Mo.  520;  Carver  v.  Thornhill,  53  Mo.        Contra.  —  Questions  as  to  the  admis- 

283;    Lancaster  v.  Washington  L.  Ins.  sibility  of  evidence  arising  on  exami- 

Co.,  62  Mo.  121;  Hulett  V.  Nugent,  71  nation  of  the  sufficiency  of  the  evidence 

Mo.  131;  State  v.  Richardson,  77  Mo.  to  sustain   the  verdict  will  be  treated 

589;  Sneliv.  Harrison,  83  Mo.  651;  Gid*  precisely  as  if  the  admissibility  had 

dings  V,  Phosnix  Ins.  Co.,  90  Mo.  272;  been   assigned    on   motion  for  a  new 

Thomas     v,     Hooker-Col ville    Steam  trial.     Selleck  v.  Rusco,  46  Conn.  370. 
Pump  Co.,  28  Mo.  App.  563;  Albert  9.         A  motion  for  a  new  trial  is  not  neces- 

Seller,  31   Mo.  App.  247;  St.  Louis  v,  sary  to  secure  the  review  of  an  order 

Excelsior  Brewing  Co.,  96   Mo.   677;  excluding  from  the  consideration  of  the 

German  Sav.   Inst.  v.  Jacoby,  97  Mo.  jury  material  evidence  which  had  been 

617;  Fields  V.  Baum,  35  Mo.  App.  511;  admitted.    Smith  v.  Gillett,  50  111.  290. 
Powell  V.   Palmer,  45  Mo.  App.  236;        An  exception  to  the  admission  of  im- 

Gentry  v.  Templeton,  47  Mo.  App.  55;  proper  evidence  is  available  where  the 

St.  Louis  V.  Sieferer,  iii  Mo,  662;  Mays  judgment  is  wholly  unsupported  by  the 

V.    Mays,    114   Mo.    536;     Johnson    v.  evidence,  although  the  bill  of  excep- 

Loomis,   50  Mo.  App.    142;    Smith   v.  tions  does  not  disclose  that  a  motion  for 

Zimmerman,  51  Mo.   App.  519;  Ward  a  new  trial  was  made.     Goss,  etc.,  Mfg. 

V,  Board  of  Equalization,  135  Mo.  309.  Co.  v.  People,  4  111.  App.  510. 

Nebraska.  —  Heard      v.      Dubuque        An  order  of  court    excluding  testl- 

County  Bank.  8  Neb.   10;  McCormtck  mony  which  is  decisive  of  the  case  may 

u.  Keith,  8  Neb.  142;  Stanton  County  be  reviewed  without  a  motion  for  a  new 

V.  Canfield,   10  Neb.   389;  Birdsall   v.  trial.     McCoy  v.  Julien,  15  Iowa  371. 
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of  did  not  and  could  not  affect  the  verdict.* 

^.  Overruled  Cases  —  Change  of  Rulings  —  How  Trial  to 

Contorm  to  lator  Dooiiions.  —  Where  the  trial  court  has  made  certain 

1.  Harmless  Error.  ~^r>&a#fjAr.  — Car-  58;  Beach  v.  Raymond,  2  E.  D.  Smith 

lock  v.  Spencer.  7  Ark.  12.  (N.  Y.)  496;  Hunt  v.  Bennett,  4  E.  D. 

California.  —  Yankee    Jim's     Union  Smith  (N.  Y.)  647,  19  N.  Y.  173;  For- 

Waier  Co.  v,  Crary.  25  Cal.  504.  rest  v,  Forrest,  6  Duer  (N.  Y.)  102,  3 

Connecticut,  — Selleck  v.  Sugar  Hoi-  Abb.  Pr.  (N.  Y.)  144:  Brown  v.  Hobur- 

Ijw  Turnpike  Co.,  13  Conn.  453;  Holly  ger,   52   Harb.   (N.   Y.)  15;  Renaud  v, 

V.    Brown.    14    Conn.    255;    Brush   v.  Peck.  2  Hilt.  (M.  Y.)  137. 

Keeier,  34  Conn.  499;  Norwich,  etc.,  R.  North  Carolina,  —  Hobb  v.  Outlaw,  6 

Co.  r.  Cahill,  18  Conn.  484;  Parker  v.  Jones  L.  (N.  Car.)  174;  Fagan  v,  Wil- 

Griswold,  17  Conn.  288.  liamson,  8  Jones  L.  (N.  Car.)  433;  Rat- 

Georgia.  —  Lew's    v.    State,   33  Ga.  liff  v.  Huntly,  5  Ired.  L.  (N.  Car.)  545; 

131 ;    Justices   V,   Griffin,   etc..    Plank  Graham  t/.  Houston,  4 Dcv.  L.  (N.  Car.) 

Road  Co.,  15  Ga.  39;  Eagle,  etc.,  Mfg.  232;  State  v.   Frank,    5   Jones   L.   (N. 

Co.  V.  West,  61  Ga.  120;  Allen  r.  State,  Car.)  384;  Hall  «>.  Woodside,  8  Ired.  L. 

61  Ga.  166;  Branch  v.  Du  Bose,  55  Ga.  (N.  Car.)  119;  McDugald  v.  Smith,  11 

21;  Morion  v.  Pearman,  30    Ga.   281;  Ired.  L.  (N.  Car.)  576. 

Boon  V.    Boon,   29  Ga.    134;  Parke  v.  Pennsylvania.  —  Eckert  v.  Cameron, 

Foster,  26  Ga.  465;  Linday  v.  Thomas,  43  Pa.  St.  120. 

26  Ga.  537.  Rhode  Island.  —  Olney  v,  Chadsey,  7 

Indiana.  —  Morford  v.  Woodwoith,  7  R.  I.  224. 

Ind.  83;  Bischof  v.  Coffeli,  6  Ind.  23;  South  Carolina.  —  Means  t'.  Means,  7 

McCall  V.  See  vers.  5  Ind.  187;  Lett  v.  Rich.  L.  (S.  Car.)  533;  Lewis  v.  Bell,  3 

Horner,  5  Blackf.  (Ind.) 296;  Telford  v.  Strobh.   L.   (S.   Car.)  256;   Peeples  v. 

Wilson,  71  Ind.  555.  Smith,  8  Rich.  L.  (S.  Car.)  90. 

loioa.  —  McKay  v,  Leonard,  17  Iowa  Tennessee.  —  Mitchell  v.  Churchman, 

569:  Robinson  v.  Keith,  25  Iowa  321.  4  Humph.  (Tenn.) 218;  Allen  z^.  McNew, 

Kentucky.  —  Lively  v.  Ball.  2  B.  Mon.  8  Humph.  (Tenn.)  46. 

(Ky.)  53;  Price  v.    Evans,   4  B.  Mon.  Texas. — Musquis  v.  Blake,  24  Tex. 

(Ky.)336.  461. 

Maine.  —  Freeman    v.    Rankins,    21  Vermont.  —  Pomeroy       v.     Taylor, 

Me.  446;  Thacher  v.  Jones,  31  Me.  528;  Brayt.  (Vt.)  169. 

Newell  t'.  Ayer,  32  Me.  334;  Dodge  t/.  Washington. — Newberg  v.  Farmer,  I 

Greeley.  31  Me.  343;  Hoveyz'.  Hobson,  Wash.  Ter.  182. 

53   Me.  256;    Comstock   v.    Smith,    23  United  States. — Mirick  v.  Hemphill, 

Me.  202:    Stewart  v.  Belfast  Foundry  Hempst.  (U.  S.)  179;  Andrist  v.  Union 

Co..  69  Me.  17.  Pac.  R.  Co.,  30  Fed.  Rep.  345;  Macy  v. 

Maryland.  —  Cross  v.  Hall,  4  Md.  426.  De  Wolf,  3  Woodb.  &  M.  (U.  S.)  193. 

Michii^an.  —  People  v.  Scott,  6  Mich.  A    new    trial   will   not    be    granted 

287.  merely  because  the  commissioners  ap- 

Minnesota.  —  Coit  v.  Waples,  I  Minn,  pointed  to  hear  the  evidence  demanded 

134.  excessive  fees  from  the  plaintif!  before 

Missouri.  —  Hook    v.   Craghead,   35  permitting  a  hearing,  where  such  fees 

Mo,  380.  were  in   fact  paid  and   the  testimony 

Netv  Jersey.  —  Myers    v.    Hollings-  was  subsequently  introduced.     Maher 

worth,  26  N.  J.  L.  186.  V.  Shenhall,  96  Iowa  634. 

iVew    York.  —  Horner  v.   Wood,    16  Error  in  Ezclading  a  Piurty  from  hear- 

Barb.  (N.  Y.)  386;  Gardner  v.  Clark,  17  ing  the  testimony  of  the  witnesses  for 

Barb.  (N.  Y.)  538;  Mansfield  v.  Wheeler,  the  adverse  party  is  not  a  ground  for  a 

23  Wend.  (N.  Y.)7g;  Potter  z^.  Hopkins,  new  trial  where  it  is  apparent  that  such 

25  Wend.  (N.  Y.)  417;  Camden,  etc.,  R.  error  was  harmless.     Randolph  v.  Mc- 

etc,  Co.  V.   Belknap,  21  Wend.  (N.  Y.)  Cain,  34  Ark.  696. 

354;  People  V.  Hartung,  8  Abb.  Pr.  (N.  Verdict  Too  Favorable.  —  Under  Pen. 

Y.)  Supreme  Ci.)  132;  Camp  v.  Pulver,  Code   Cal.,   §   1404,    providing  that  a 

5  Barb.  (N.  Y,)9i;  Bronson  v.  Wiman,  verdict  shall  not  be  set  aside  or  a  new 

10    Barb.  (N.    Y.)  406;    Devendorf  v,  trial  granted  on  the  motion  of  the  de- 

Wert,  42  Barb.  (N.  Y.)  227;  Benjamin  fendant  except  for  some  error  pre judi- 

V.  Smith,  12  Wend.  (N.  Y.)  404;  Palter-  cial   to  him,  a  new  trial  will  not  be 

son  V,  O'Hara,  2  E.  D.  Smith  (N.  Y.)  granted  to  a  defendant  charged  with 
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orders  and  rulings  in  conformity  to  a  decision  of  the  appellate 
court,  and  such  decision  has  been  overruled,  such  errors  of  law 
will  be  corrected  by  granting  a  new  trial  without  compelling  the 
unsuccessful  party  to  obtain  a  reversal.* 

Change  of  Bnlings  Dnrixig  Trial.  —  Litigants  have  to  rely  upon  and 
conform  to  the  rulings  of  the  trial  court,  and  if  prejudiced  by  a 
change  of  rulings  during  the  trial,  a  new  trial  should  be  granted 
for  errors  of  law.*  A  new  trial  may  be  granted  on  the  ground  of 
mistake  and  surprise  where  a  party  has  been  misled  by  inconsistent 

murder,  but  convicted  of  manslaughter  United   States  has  decided  a    similar 

only,  on   the  ground  that  such  verdict  case  between    the  same    parties  later 

was  too  favorable  to  him.     Peoples,  than  and  contrary  to  the  decision  of  the 

Muhlner,  115  Cal.  303.  Court  of  Admiralty,   the  latter  court 

Where  Hew  Trial  Will  Produce  Same  will  not  grant  a  new  trial  after  the  ex- 

Beiult.  —  A    new     trial    will     not    be  piration   of   several   terms.      Petty   v» 

granted  for  an  error  in  the  rejection  of  Merrill,  12  Blatchf.  (U.  S.)  11. 

evidence  where  it  can  be  ascertained  Where  evidence  was  excluded  at  the 

from   the  record  that  the  verdict  was  trial  in  conformity  to  a  decision  of  the 

correct  and  that  the  admission  of  the  Supreme  Court,  and  the  decision  was 

rejected  evidence  would  not  change  the  afterwards     overruled,    a    new     trial 

result.     Hart  v.  Johnson,  6  Ohio  87.  should  be  granted.      Starkweather  %\ 

A  new  trial  will  not  be  granted  for  Loomis,  2  Vt.  573. 
errors  of  law  where  it  appears  from  un-  Where  a  party,   relying  upon  a  de- 
contradicted  testimony  that  the  lesult  cision  of  the  Supreme  Court,  omitted  to 
must  be  the  same  on  a  new  trial.     Gil-  prove  a  certain   claim   to   be  a  com- 
bert  V,  Walker,  64  Conn.  300.  m unity  debt,  and  after  the  submission 

Ordering  Judgment  for  Nominal  Dam-  of  the  case  the  decision  relied  on  was 

ages.  —  Error    of    the    trial    court    in  overruled,  and  the  trial  court  followed 

ordering  a  judgment  for  the  defendant  the  later  decision,  it  was  held  that  a 

for  six  cents  as  nominal  damages  in  a  new    trial   on   the  ground  of  surprise 

case  which  should  have  been  dismissed  should  be  granted.     The  party  had  a 

is  error  without  material  prejudice  and  light  to  rely  upon  the  decision  of  the 

not  a  ground  for  a  new  trial.     Osborne  Supreme  Court,  and  the  surprise  did 

V.  Johnson,  35  Minn.  300.  not  relate  to  a  mere  misapprehension 

In  Gerbier  v,  Emery,  2  Wash.  (U.  S.)  of  the  laws.     Allen  v.  Chambers,   18 

413,  the  court  refused  to  grant  a  new  Wash.  341. 

trial  because,  in  the  event  of  a  new  trial  But  in  New  York  it  was  held  not  to 

being  granted,  the    defendant    would  be  a  ground  for  a  new  trial  that  since 

compel  the  plaintiff  to  submit  to  a  non-  the     trial     the     appellate    court    had 

suit,  in  consequence  of  a  defect  in  the  changed  its  view  of  the  law  governing 

declaration,  thus   defeating  justice  in  the  case.     Forstman  v,  Schulting,  38 

the  case.     The    court  said:    "  If    we  Hun  (N.  Y.)  482. 

were    *    *    *    to  grant  a  new  trial,  it  8.  Parks  z\  Nichols,  20  111.  App.  143; 

would  be  upon  the  terms  of  permitting  Guerin   v.   Smith,   62   Mich.  369;  Mc- 

the  plaintiff  to  amend  and   to  add   a  Lennan  v.  Prentice,  79  Wis.  488;  Helms 

new  count.     *    *    *    Then,  it  is  obvi-  v.  Chadbourne,  48  Wis.  690;  Dunham 

ous,  the  new  trial  could  be  of  no  use  v,  Baxter,  4  Mass.  79;  Sanchez  v,  Mc- 

to  the  defendant."  Mahon,  35  Cal.  224. 

1.  Hew  Trial  to  Conform  to  Later  De-  A  Bellance  upon  a  Statute  Whidh  Had 

oiflion  —  Overruled    Cases. — During    the  Been  Bepealed,  but  which  was  supposed 

same  term  the  trial  court  may  review  at  the  trial  to  be  in  force,  necessitates 

its  order  refusing  and  grant  a  new  trial  a  new  trial.     Belmont  v,  Morrill,  69 

to  correct   its   rulings    in    accordance  Me.  314. 

with  a  later  decision  of  the  Supreme  Error  in  Overlooking  a  Statute  by  which 

Court  on   a  similar  question.      Such  the  court  should  have  decided  the  rights 

proceeding  is  not  an  abuse  of  discre-  of  the  parties  is  an  error  of  law  neces- 

tion.     Snow    z/.    Vandeveer,    33    Neb.  sitatinga  new  trial.     Cooper  v.  Cooper, 

735.  86  Ind.   75:    Tarrar  v,  hfunamaker,  5 

Although  the  Supreme  Court  of  the  Rich.  L.  (S.  Car.)  484. 
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rulings  or  mistakes  of  law  committed  by  the  court.* 

IV.  Hsw  Tbial  ab  of  Bight.  —  The  statutes  of  many  states 
permit  a  new  trial  as  of  right  in  actions  for  possession  of  real 
estate  and  without  establishing  any  ground  for  a  new  trial.  See 
article  Ejectment,  vol.  7,  p.  355. 

7.  Hew  Tbial  IV  FBBEBAL  CoVBTS  —  Confonnlty  to  Stete  LawB.  — 
In  the  federal  courts  the  law  and  procedure  of  new  trials  are  not 
modified  or  affected  by  state  legislation.*  Such  courts  follow 
the  common  law  both  as  to  the  grounds  for  a  new  trial  and  the 
procedure.  The  trial  courts  are  free  to  exercise  their  discretion 
in  granting  or  refusing  new  trials,  and  such  orders  are  not  subject 
to  review  by  error  or  appeal.' 

YI  Hew  Tbial  nr  Cbikival  Cases  —  1.  At  Common  Law '—  Kot 

Granted  in  Felony  Cases.  —  New  trials  were  granted  at  common  law  in 
cases  of  misdemeanor,*  but  not  in  cases  of  felony,*  unless  it  was 
a  criminal  proceeding  for  the  enforcement  of  a  civil  right.*  In 
cases  where  a  new  trial  would  have  been  proper  the  practice  was 

1.  See    supra.    III.    5.     Accident   or  4,  State   »,    Prcscott,   7   N.    H.  287; 

Surprise,  Com.  v.  Green,  17  Mass.  515;  People 

8.  The  Federal  Statute  Beqnirlng  Con-  v.   Comstock,    8  Wend.   (N.   Y.)  549; 

fonnitjofProeednre  in  civil  causes  to  the  People    v,  Vermilyea,  7  Cow.  (N.  y.) 

procedure  in  stale  courts  (Rev.  Stat.  U.  369;    U.  S.  v,  Gibert.  2  Sumn.  (U.S.) 

S.,  §  914),   is   not  applicable  to  new  19;  State  v.  Slack,  i  Bailey  L.  (S.  Car.) 

trials.     Provisions  of  state  statutes  lim-  330;  Rex  r.  Mawbey,  6  T.  R.  619;  Rex 

iting  the  discretion  of  the  trial  court  in  v.  Bear,  2  Salk.  646;  Rex  v,  Simmons, 

regard  to  new  trials  are  not  binding  on  i  Wils.  329;  Rex  v,  Curril,  Lofft  156; 

federal  courts.     The  practice  in  such  Rex  v.  Askew,  3  M.  &  S.  9;  Rex  v, 

cases  is  determined  by  the  course  of  the  Gough,  2  Doug.  791;  Rex  v.  Tremaine, 

common  law.     Hughey  v.  Sullivan,  80  7  D.  &  R.  684;  Rex  v.  Smith,  2  Show. 

Fed.  Rep.  72;    Lowry  v.  Mt.  Adams,  165. 

etc.,  Incline  Plane  R.  Co.,  68  Fed.  Rep.  It  is  well  settled  that  although  the 

827;  U.  S.  V.  Molloy,  31  Fed.  Rep.  19;  trial  courts  could  grantanew  trial  only 

Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  for    irregularities    in   the   record,   the 

U.  S.  291;  Newcomb  v.  Wood,  97  U.  S.  .  superior  courts   might    award   a  new 

581;  Fishburn  zr.  Chicago,  etc.,  R.  Co.-,  trial  in  order  to  fulfil  the  purposes  of 

137  U.S.  60;  Chateaugay  Ore,  etc.,  Co.,  substantial  justice.     Rex  v.  Mawbey, 

Petitioner,    128    U.   S.    554;    Rumford  6  T.  R.  638;  -fi'x/.  Morgan,  2  Chit.  Rep. 

Chemical  Works  r.  Finnie,  2  Flipp.  (U.  250,  18  E.  C.  L.  324. 

S.)  459;  Missouri  Pac.   R.  Co.  v.  Chi-  5.  Rex  v.  Mawbey,  6  T.  R.  638;  Rex 

cago,  etc.,  R.  Co.,  132  U.  S.  191.  v,  Oxford  County,  13  East  416,  note  b\ 

A  Kew  Trial  as  a  Matter  of  Bight  will  Rex  z/.  Fowler,  4  B.  &  Aid.  275,  6  E. 

be  granted  by  federal  courts,  as  such  C.  L.  482. 

statutes  are  binding  on  federal  courts  6.  Reg.  v,  Russell,  3  El.  &  Bl.  942,  77 

as  a  rule  of  property,   but  not  as  to  E.  C.  L.  942,  23  L.  J.   M.  C.  173;  Rex 

matters  of  procedure.     Equator  Co.  v,  v.  Burbon,  5  M.  &  S.  392;  Rex  v.  West 

Hall,  106U.  S.  86.  Riding,  2  East  342,   note  a\    Reg.    v. 

Criminal  Lav.  — The  rule  in  the  state  Chorley,   12  Q.    B.    515,   64   E.   C.    L. 

courts  of  J/tVx^Mrf',  that  a  new  trial  will  515;    Aity.-Gen.    v.    Berirand,    L.    R. 

be  granted  if  the  record  fails  to  show  a  i   P.   C.  520,  07ferrulin^  Reg.  v,  Scaife, 

formal  arraignment  and  plea  (State  v.  17  Q.   B.  238,  79  E.  C.  L.  238,  18  Q. 

Vanhook,  88  Mo.  105;  State  v.  Jaques,  B.  773,  83  E.  C.  L.  773,  2  Dowl.  P.  C. 

68  Mo.  260;  State  v.  Saunders,  53  Mo.  553. 

234),  does  not  control  the  federal  prac-  The  tendency  is  to  refuse  a  new  trial 

tice.     U.  S.  V.  Molloy,  31  Fed.  Rep.  19.  in  such  cases.     Reg.  v.  Duncan,  7  Q. 

3.  See  infra,  XXI.  Review  of  Order  B.    Div.     198;    Reg.    v,    Southampton 

Granting  or  Denying  New  Trial,  County,  19  Q.  B.  Div.  590. 

887  Volume  XIV. 


la  Crindnal  0mm.  NE  W  TRIAL.  Oroiindi  for  Kew  TriaL 

to  recommend  a  pardon  of  the  felony.*  Where  the  errors 
appeared  in  the  record  a  new  trial  could  be  obtained  by  the 
accused  on  a  writ  of  venire  de  novo^ 

2.  Modem  Law  —  Ko  SUtiiiotioii  Between  Feloniet  and  Miidomeanon.  — 
The  doctrine  of  the  common  law  that  one  convicted  of  felony  had 
no  right  to  a  new  trial  is  now  universally  rejected  in  state  and 
federal  courts,'  and  no  distinction  is  made  between  felonies 
and  misdemeanors  except  that  a  new  trial  is  more  readily  granted 
to  one  convicted  of  felony,  as  the  consequences  of  refusal  are 
greater.* 

3.  On  Application  of  the  State.  —  The  general  rule  is  that  after 
an  acquittal  of  a  charge  of  felony  or  misdemeanor  a  new  trial  can- 
not be  granted  on  application  of  the  state,  although  the  acquittal 
was  due  to  error  of  law  or  mistake  of  the  jury.* 

4.  Effect  on  Bights  of  AocueecL  —  See  Am.  and  Eng.  Encyc.  of 
Law,  \\X\&  Jeopardy, 

6.  Orounds  for  New  Trial  —  a.  In  General  —  a  statutory  Bigbt 
Only.  —  A  new  trial  may  usually  be  granted  in  criminal  cases  for 
the  same  grounds  as  in  civil  cases;*  but  the  right  to  a  new  trial 
is  statutory  and  is  limited  to  the  grounds  provided  by  the  statutes 
and  codes  of  criminal  procedure.^     Where  the  grounds  are  the 

1.  If  the  conviction  appeared   to  be        North  Carolina.  —  State  v.  Merrill,  2 
improper,  the  trial  jud^e  coald  only    Pev.  L.  (N.  Car.)  269. 

grant  a  brief  stay  during  which  the  South  Carolina,  —  State  v,  Larumbo, 

convict  might  apply  for  a  pardon.    4  Harp.  L.  (S.  Car.)  183;  State  v.  Wood, 

Bl.  Com.  375;  Rex  v,  Oxford  County,  i  Mill  (S.  Car.)  29. 

13  East  416,  note  b,  yirt^inia. — Grayson  r.  Com.,  6  Gratt. 

2.  VeiiiredeKovo.  —  Peoples.  M'Kay,  (Va.)  712;  Allen  v.  Com.,  2  Leigh  (Va.) 
18  Johns.    (N.    Y.  )  212;    Shepherd  v.  727;  Ball  v.  Com.,  8  Leigh  (Va.)  726. 
People,  25  N.  Y.  406;  Com.  z\  Gibson,  United  States, —  U.  S.  f.  Fries,  3  Dall. 

3  Va.  Cas.  70;  State  v.  Hardie,  3  .(U.S.)  515;  U,  S.  v.  Keen,  i  McLean  (U. 
Murph.  (N.  Car.)  232;  Rex  v.  Fowler,     S.)  429;    U.  S.   v.   Conner,  3   McLean 

4  B.  &  Aid.  273,  6  E.  C.  L.  481.  .(U.  S.)  573;  U.  S.  v.  Halberstadt,  Gilp. 

3.  Alabama, —  SXAX^  v.  Slack,  6  Ala.     (U.  S.)  262;  U.  S.  v.  Harding,  i  Wall. 
676.  Jr.  (C.  C.)  127;  U.   S.   V.   Macomb,   5 

Connecticut.  — Andersen  v.  State,  43  McLean  (U.  S.)  286. 

Conn.  514.  The  common   law   was  held   appli- 

Georgia,  —  State     v,    Sims,    Dudley  cable  in  some  early  cases  which  have 

(Ga.)  213.  been  overruled.     People  v,  Comstock, 

Illinois,  —  Lane  v.    People,     10    111.  8  Wend.  (N.  Y.)  549;  Com.  w.  Green,  17 

308.  Mass.  515. 

Indiana, — Weiniorphlin  v.  State,  7  4.  State  v.  Tomlinson,  ii  Iowa  401; 

Blackf.  (Ind.)  z86.  State  v.  Jones,  12  Mo.  App.  93. 

Massachusetts.  — Com.  v,    Roby,    I3  5.  K0W  Trial  in  Action  to  Beoover  Pen* 

Pick.  (Mass.)  496;  Com.  v.  Green,   17  alty.  —  In  a  suit  brought  to  recover  a 

Mass.  515.                                    ^  penalty  the   court  has   full   power  to 

Michigan,  —  People    v.    Marble,    38  grant  a  new  trial  although  the  verdict 

Mich.  309.  was  in  favor  of  the  defendant,  as  the 

New  Hampshire.  —  Buzzell  v.  State,  action  is  civil  and  not  criminal.     U.  S. 

59  N.  H.  61:  State  v,  Prescott,  7  N.  H.  v.  Halberstadt,  Gilp.  (U.  S.)  262,  citing 

287.  Wilson  V.  Rastall,  4  T.  R.  753:  Calcraft 

New  York.  —  People  v.  Morrison,   i  v.  Gibbs,  5  T.  R.  19. 

Park.  Cr.  Rep.  (Greene  Oyer  &  T.  Ct.)  6.  See  supra.  III.  Grounds  for  New 

625;  People  r.  McMahon,  2  Park.  Cr.  Trial. 

Rep,  (N.  Y,  Supreme  Ct.)663.  7.  The  codes  of  criminal  procedure 
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same  they  have  been  treated  in  this  article  in  connection  with 
civil  cases,  reserving  some  distinctions  to  be  noticed  under' this 
subtitle. 

d.  Irregularity  in  Procedure.  —  A  new  trial  will  be 
granted  for  such  irregularity  in  the  proceedings  as  allowing  the 
private  examination  of  a  witness/  or  proceeding  with  the  trial 
when  the  accused  was  absent,*  or  because  the  record  is  so  incom- 
plete as  to  prevent  a  review,'  or  because  the  term  of  office  of  the 
trial  judge  expired  before  the  case  was  made  up,*  or  for  omission 
of  the  court  to  ask  the  accused  what  he  had  to  say  wh)'  judgment 
should  not  be  pronounced  against  him,*  or  for  abuse  of  discretion 
in  refusing  a  continuance.*  But  a  new  trial  will  not  be  granted  for 
trifling  irregularities  which  constitute  mere  harmless  error  and 
have  not  prevented  a  fair  trial. '^ 

c.  Misconduct  of  Jury  or  Prevailing  Party.  —  Ai  to  xii- 

eondnot  of  Jnrjr,  see  article  JURY,  vol.  12,  p.  223. 
Ai  to  Xifoondiiot  of  Preyailing  Party,  see  article  TRIAL. 
Ai  to  Mifoonduot  of  Proteoutixig  Attorney,  see  article  ARGUMENTS  OF 

Counsel,  vol.  2,  p.  698. 

d.  Accident  or  Surprise. — The  same  principles  apply  as 
in  civil  cases  in  granting  new  trials  for  accident  or  surprise  by 
which  a  party  is  prevented,  without  fault  on  his  part,  from  having 
a  fair  trial.* 

sometimes  provide  that  new  trials  shall  v.  State,  17  Ga.  130;   Thomas  v.  State, 

be     granted     only     on     the    grounds  27  Ga.  287:  State  t/.  Viers,  83  Iowa  397; 

enumerated  therein.    People  z/.  Fair,  43  State  v.   Huff,  76  Iowa  200;   State  v, 

Cal.  137;  Stater.  Davis, (Idaho  1898)  53  Newkirk,    80    Ind.    131;     Keithler    v. 

Pac.  Rep.  678;  People  v.  O'Brien,  88  State,  10  Smed.  &  M.  (Miss.)  192;  Peo- 

Cal.  483;  People  v.  Bernstein,  18  Cal.  pie  v.  Draper,  28  Hun  (N.  Y.)  i;  Jack- 

699;  McMahon  v.  State,  17  Tex.  App.  son  v.  State,  39  Ohio  St.  37;    State  v. 

321;  Roseborough  v.  State,  43Tex.  570;  Congdon,  14  R.  1.458;  State  v.  Camp, 

Childs  V.  State,  10  Tex.  App.  183.  23  Vt.   551;    Parham  v.  State,  10  Lea 

1.  Simpson  v.  State,  31  Ind.  90.  (Tenn.)  498. 

8.  See  article  Trial.  8.  Aoeident  and  Snrpriie.  —  See  supra^ 

8.  Gaiter  r.  State,  45  Miss.  441 ;  Babb  III.  5.  Accident  or  Surprise;  and  see  the 

V.  State,  8  Tex.  App.  173;  State  v.  Reed,  following  cases: 

67  \fo.  36;  Sara  v.  State,  22  Tex.  App.  Arkansas,  —  Taffe  v.  State,  23  Ark. 

639;  Henderson  v.  State,  20  Tex.  App.  34;    McPherson  v.  State,  29  Ark.  225; 

304;  Johnson  v.  State,  16  Tex.  App.  372;  Shepherd  v.  State,  34  Ark.  650;  Ander- 

Ruston   V.   State,    15    Tex.    App.    336;  son  v.  State,  41   Ark.  229;    >fickens  v. 

Trammell  v.  State,  I  Tex.  App.  121.  State,  55  Ark.  567;    Overton  v.  State, 

4.  State  V.  O'Kelly,  88  N.  Car.  609;  57  Ark.  60;  Bixby  v.  State,  15  Ark.  3(^5. 

State  V.  Randall,  88  N.  Car.  611.  Georgia,  —  O'Shields  v.  State,  55  Ga. 

8.  Messner  v.  People,  45  N.  Y.  i.  696;  Brown  v.  State,  51  Ga.  502;  Long 

6.  See  article  Continuances,  vol.  4,  v.  State,  54  Ga.  564;  Young  v.  State, 
p.  822.  56  Ga.  403;    Ash  V,  State.  56  Ga.  583; 

Error  in  Indorsiiig  Kamet  of  Witnenet  Jones  v.  State,  48  Ga.   163;    Lynes  v, 

upon   an   information   in  disregard  of  State,  46  Ga.  208;  Teal  z^.  State,  22  Ga. 

statute  may  be  ground  for  a  new  trial.  75;  Wise  v.  State,  24  Ga.  31;  Carter  v. 

See  article  Indictments, Informations,  State,  46  Ga.  637;  Attaway  v.  State,  56 

AND  Complaints,  vol.  10,  p.  460.  Ga.  363;  Giles  v.  State,  6  Ga.  276;  Carr 

7.  HarmloiB  Error.  —  Walker  v.  State,  v.  State,  14  Ga.  358;  Meeks  v.  State,  57 
39  Ark.  221;  People  v.  Ah  Who,  49  Ga.  329;  Peterson  v.  State,  50  Ga.  142. 
Cal.  32;  People  v,  Graham,  21  Cal.  Indiana.  —  Rainey  v.  Stale,  53  Ind. 
a6i;  Bacon  v.  State,  22  Fla.  52;  Hester  278;  Hazen  v.  State,  58  Ind.  197. 
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e.  Verdict  Contrary  to  Evidence  or  Law  —  wdgkt  and 

Bnffldaney  of  ETidenoe.  —  As  in  civil  cases,  the  trial  court  may  in  its 
discretion  grant  or  refuse  a  new  trial  where  the  verdict  is  against 
the  weight  of  conflicting  evidence,*  as  well  as  where  the  verdict 


Iowa,  —  State  v.  Burge,  7  Iowa  255;    cases.     State  v.  Jones,  12  Mo.  App.  93; 
State  V,  Benton,  65  Iowa  482;  Trulock    State  v.  Benge,  61  Iowa  658. 


V.  State.  I  Iowa  515. 

Louisiana,  -^  State  v,  Simien,  36  La. 
Ann.  923. 

Minntsoia.  —  State  v,  Bagan,  41 
Minn.  285. 

Mississippi,  —  Newcomb  v.  State,  37 
Miss.  383. 

Afissouri,  —  State  v.  Locke,  26  Mo. 
603;  State  V,  Wightman,  27  Mo.  121. 

Ohio,  —  Loeffner  v.  State,  10  Ohio  St. 

598. 
New  York,  —  People    v,   0*Brien,  4 

Park.  Cr.  Rep.  (Buffalo  Super.  Ct.)  203. 

Texas.  —  Yanez    v.    State,    20    Tex. 


Appointment  of  Connsel.  —  Appoint- 
ment by  the  court  of  counsel  who  is 
not  acceptable  to  the  defendant  is  no 
ground  for  a  new  trial.  People  v, 
Murray,  52  Mich.  288. 

Mistakes  of  Coonsel.  —  A  new  trial  may 
be  granted  for  mistake  of  counsel  as  lo 
the  admissibility  of  evidence  where 
the  accused  is  surprised  and  a  good 
defense  defeated.  State  v.  Williams, 
27  Vt.  724;  State  V.  Gunter,  30  La. 
Ann.  536;    Babb  v.  State,  8  Tex.  App. 

173. 
Imprisonment  Ezcnsing  Lack  of  Prepa- 


656;    Robinson  v.  State,  15  Tex.  311 ;    ration.  —  Surprise  due  to  want  of  prepa 


Mayfield  v.  State,  44  Tex.  59. 

Vermont.  —  State  v,  Williams,  27  Vt. 

724. 

Virginia,  —  Wholford     v.    Com.,     4 

Gratt.  (Va.)  553. 

Snrpriie  in  Eyidenoe.  —  Where  the  ac- 
cused was  deprived  of  testimony  vital 
to  his  defense,  owing  to  the  improper 
form  of  the  indictment,  a  new  trial 
will  be  granted.  Com.  v.  Manson,  2 
Ashm.  (Pa.)  31. 

A  new  trial  will  be  granted  for  sur- 
prise at  testimony  of  witnesses  for  the 


ration  is  not  a  ground  for  a  new  trial 
where  the  only  excuse  was  that  the  de- 
fendant was  in  prison.  Yanez  v.  State, 
20  Tex.  656;  State  v.  Boyd,  37  La.  Am. 
781.  But  see  contra^  Rosencrants  v. 
State,  6  Ind.  407. 

Mistake  in  Testimony  by  a  witness 
may  be  a  ground  for  a  new  trial.  Sco- 
iield  Rolling  Mill  Co.  v.  State,  SA  ^^^ 
635;  Reg.  V.  Whitehouse,  18  Eng.  L.  & 
Eq.  105;  Com.  v.  Randall,  ThacK.  Cr. 
Cas.  (Mass.)  500. 

Surprise  by  Absence  of  Witness.  —  In  a 


accused  who  appear  to  have  been  tam-  case  where   the  proof  of  diligence  to 

pered   with.     Todd    v.  State,  25  Ind.  procure  the  attendance  of  an  important 

212.  witness  would  not  have  been  sufficient 

Where  a  witness  in  a  prosecution  for  in  a  civil  case,  it  was  held  to  be  suffi- 

seduction  fixes  the  date  of  the  offense  cient  in  a  criminal  case.     The   court 

at  a  day  which  the  defendant  had  no  said:     "Although    there   should  be  a 

reason  to  anticipate  a  new  trial  will  be  strict  observance  in  all  applications  for 
granted   for    surprise  and    to    permit  *  new   trials,  of  the  rule  that  due  dili- 

proof  of  an  alibi.     Sargent  v,  ,  5  gence   should   be   shown,   and   proper 

Cow.  (N.  Y.)  106.  effort  made  to  secure  the  testimony,  it 

But  ordinarily  surprise  by  the  intro-  is  well  settled  that  in  criminal  cases, 

duction  of  unexpected  evidence  is  not  especially  in  capital  cases,  the  courts 


sufficient  ground  for  a  new  trial.  Rex 
V.  HoUingberry,  6  D.  &  R.  345,  16  E. 
C.  L.  262,  4  B.  &  C.  329,  10  E.  C.  L. 
346;  State  V.  Schnelle,  24  W.  Va.  767; 
State  V.  Smith,  24  W,  Va.  814. 


will  not  always  require  the  same  strict- 
ness that  is  exacted  in  civil  cases  on 
such  applications.*'     U.   S.  v,  Briggs, 
19  D.  C.  585. 
Pnblic  Excitement  at  Time  of  Trial.  — 


Preliminary  Evidence.  —  A  defendant    Com.  v.  Flanagan,  7  W.  &  S.  (Pa.)  415; 
cannot  complain  of  surprise  occasioned     Hoover  r.  State,  48  Neb.  184. 


by  the  introduction  of  evidence  which 
has  been  introduced  in  the  prelimi- 
nary examination.  State  v.  Hunter,  18 
Wash.  670. 

Incompetency  of  Counsel  has  been  held 
to  be  a  ground  for  a  new  trial  in  crimi- 
nal cases,  although  it  is  not  in  civil 


Pregnancy  is  not  a  ground  for  a  new 
trial  of  a  felony  where  a  death  penalty 
cannot  be  imposed.  •  Holeman  r. 
State.  13  Ark.  105. 

1.  People  V.  Lum  Yit,  83  Cal.  130. 

Court  May  Orant  on  Its  Own  Motion.  — 
Where  the  crime  is  not  established  by 
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is  not  sustained  by  sufficient  evidence,*  or  where  an  essential  ele- 
ment of  the  crime  is  not  established.*     It  is  the  imperative  duty 

of  the  judge  in  criminal  cases  to  weigh  the  evidence  and  exercise 
a  salutary  supervision  of  the  verdict.^ 

CoBftnMtion  of  STldMiee.  —  The  rule  in  civil  cases  that  the  verdict 
will  be  sustained  if  consistent  with  any  reasonable  construction 

sufficient  evidence  it  is  not  an  abuse  of  Missouri,  —  State  v.  Bird,  i  Mo.  585; 

discretion  for  the  trial  judge  to  grant  a  State  v.  Hopper,  71  Mo.  425. 

new  trial  on  his  own  motion  although  Nevada,  —  State    v.    Ah    Kung,    17 

he  has  advised  the  jury  to  acquit  and  Nev.  361. 

the  jury    has    returned   a   verdict    of  North  Carolina,  —  State  r.  Atkinson, 

guilty.     People  v,  Knutte,  iii  Cal.  453.  93  N.  Car.  519. 

1.  The  rule  that  an  appellate  court  South  Carolina.  —  State  v,  Anderson, 

will  not  set  aside  a  verdict  unless  it  is  2   Bailey   L.   (S.   Car.)   565;    State    v, 

palpably  against  the  evidence,  is  not  Hamilton,  17  S.  Car.  462. 

applied  by  appellate  courts  on  review  Tennessee.  —  Bedford     v.     State,     5 

of  criminal  cases.     A  new  trial  will  be  Humph.  (Tenn.)  553. 

granted  on  appeal  if  the  evidence  in  a  Texas.  —  King  v.  State,  4  Tex.  App. 

capital  case  is  not  such  as  to  convince  256;  Satterwhite  v.  State,  6  Tex.  App. 

the  court  that  justice  has  been  done.  609;    Ellis  v.  State,  10  Tex.  App.  540; 

Falk  V,  People,  42  111.  331.     See  also  Adams  v.   State,    10  Tex.   App.   677; 

People  V,  Knutte,  iii  Cal.  453.  Pogue    v.   State,    12  Tex.   App.    283; 

TlM  Bole  that  AU  Material  Faeto  Are  Walker  v.  State,  14  Tex.  App.  609. 

•npported  by  Some  Evidence  cannot  be  Virginia,  —  Hatchett  v.  Com.,  76  Va. 

adopted  by  the  trial  judge  in  criminal  1026. 

cases.     *'  Nor  does  it  affect  the  ques-  Wisconsin.  — Ohms  v.  State,  49  Wis. 

tion  that  the  evidence  in  the  case  may  415;  State  v.  Leppere,  66  Wis.  355. 

have  a  legal  tendency  to  prove  all  the  A  verdict  of  guilty  will  be  set  aside 

material  facts.     Guilt  is  to  be  estab-  where  there  is  no  evidence  to  connect 

lished  beyond  a  reasonable  doubt;  and  the  accused  with  the  crime.     State  v, 

while  there  may  be  some  evidence  to  Johnson,    45    S.    Car.    483;    State    v, 

support  each  fact,  this  does  not  signify  Payne,  6  Wash.  574. 

that  it  is  necessarily  such  as  to  satisfy  FaUnre  to  Prove  Venue  is  aground  for 

the  conscience  of  the  judge  that  a  case  a  new  trial.     Hoover  v.  State,    i  W. 

is  made  which  warrants  conviction."  Va.  336;    Carter  v.  State,  48  Ga.  43; 

People  V.  Knutte,  11 1  Cal.  453.  Evans  v.  State,  17  Fla.  192;    Walker  v, 

A  new  trial  is  properly  granted  by  a  State,  35  Ark.  386. 

trial  judge  when  in  his  opinion  the  evi.  8.  Judge  Moit  Weigh  Evidence.  —  "  It 

dence  as  a  whole  is  not  sufficient  to  is  made  his  duty  to  grant  a  new  trial  if 

sustain  the    conviction,  although   the  in  his  opinion  the  verdict  is  against  the 

evidence  is  wholly  for  the  prosecution  evidence.     This  is  one  of  the  most  im- 

and  there  is   some  evidence  of  each  portant  duties  which  the  trial  judge 

essential  fact.     People  v.  Knutte,  iii  has  to  perform,  and,  since  no  efficient 

Cal.  453.  review  of  his  action  can  be  had,  it  is 

8.  Failure  to  Xitablish  Essential  Faot  peculiarly  incumbent  upon  the  judge 

—  Connecticut.  —  State     v.     Lyon,     12  to  weigh  the  evidence  with  care,  and 

Conn.  487.  grant  a  new  trial  when  in  his  opinion 

Illinois,  —  Falk    v.    People,    42    111.  the  interests  of  justice  require  it.     In 

331 ;  Dunn  v.  People,  109  111.  635.  my  opinion,  there  is  no  more  prolific 

Indiana,  —  Bruce   v.   State,   87   Ind.  cause  of  the  miscarriage  of  justice  than 

450.  the  reluctance  of  trial  judges  to  grant 

Massachusetts, — Com.   v,   Briggs,   5  new  trials  in  criminal  cases."     People 

Pick.  (Mass.)  429.  v.  Chew  Wing  Gow,  120  Cal.  298. 

Michigan,  —  People  v.  Parkhurst,  49  Where  the  evidence  fairly  tends  to 

Mich.  22;    People  v,  Kohler,  49  Mich,  prove  the  guilt  of  the  accused,  the  trial 

324;     People     V.    Howard,    50    Mich,  judge  should  not  set  aside  a  verdict  of 

241.  guilty  merely  because  he  may  entertain 

Minnesota,  —  State    v,    Hogard,     12  doubts  as  to  the  sufficiency  of  the  evi- 

Minn.  293.  dence.     Williams  v.  State,  61  Wis.  281. 
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of  the  evidence  does  not  apply  to  criminal   cases,  where   the 
hypothesis  of  innocence  must  prevail.^ 

/.  Newly  Discovered  Evidence.  —  The  general  principles 
which  govern  applications  for  new  trial  in  criminal  cases  on  the 
ground  of  newly  discovered  evidence  are  the  same  as  in  civil  cases 
where  this  is  a  ground  for  a  new  trial.'  The  same  degree  of  dili* 
gence  to  discover  the  new  evidence  is  not  required  in  criminal 
cases,  especially  in  capital  cases.' 

g.  Errors  of  Law  Occurring  at  the  Trial  —  Whu  Krww 
Included.  —  A  new  trial  may  be  granted  for  error  of  law  occurring  at 

1.  Where  the  circumstances  on  which  granted  for  newly  discovered  evidence 

a  conviction  is  based  can  be  as  reason-  of  perjury  at  the  trial.     State  v.  Foster, 

ably  explained  upon  the  hypothesis  of  91  Iowa  164.     See  also  State  v.  Bailor, 

the  defendant's  innocence  as  upon  that  104  Iowa  t. 

of    his    guilt  a  new   trial  should    be        Tezu.  —  Under    Code    Crim.    Pro. 

granted.    State  «/.  Nesbit,  (Idaho  1895)  Tex.,  art.  817    [777],  a  motion  for  a 

43  Pac.  Rep.  66;   Bell  v.  State,  93  Ga.  new   trial  for    newly  discovered  evi- 

557.  dence  *'  shall  be  governed  by  the  same 

In  a  prosecution  for  murder,  where  rules  as    those   which  regulate    civil 

all  the  incriminating  facts  established,  suits,*'  and  all  the  essential  elements 

viewed  in  the  most  unfavorable  aspect  of  such  evidence  must  appear.     Bums 

to  the  prisoner,   do  not  exclude  the  v.  State,  12  Tex.  App.  269;    White  v, 

natural  conclusion  that  some  other  un-  State,  to  Tex.  App.  167;  Childs  v.  State, 

known  person  may  have  committed  the  10  Tex.   App.    1S3;    Burton  v.   State, 

crime,  a  verdict  of  guilty  will  be  set  9    Tex.    App.    605;     Duval    v.   State, 

aside.     State  v.  Goodson,  107  N.  Car.  8  Tex.   App.   370;    Hulto  v.  State,  7 

798.  Tex.  App.   44;    Williams  v.  State,   7 

3.  See  supra^  III.  n.  Newly  Discov-  Tex.  App.  163;  Brown  v.  State,  6  Tex. 

ercii  Evidence.  App.  286;  Darnell  «/.  State,  6  Tex.  App. 

Califoniia. —  Newly    discovered    evi-  482;  Walker  v.  State,  6  Tex.  App.  576; 

dence  is  not  a  ground  for  a  new  trial  Templeton  c.  State,  5  Tex.  App.  308; 

in  criminal  cases,  as  it  is  not  one  of  the  Hutchinson  v.  State,  6  Tex.  App.  468; 

grounds  enumerated  in  the  Code  of  Hasselmeyer    v.   State,  6    Tex.  App. 

Criminal  Procedure.     People  v,  Bern-  21;  Watson  r.  State,  5  Tex.  App.  11 ; 

stein,  18  Cal.  609.  Toomey   v.  State,  5    Tex.   App.   163; 

Iowa.  —  Newly  discovered  evidence  Boo  the  v.  State,  4  Tex.  App.  202;  Har- 

is  not  a  ground  for  a  new  trial  under  mon  v.  State,  3  Tex.  App.  51;  Terry  ». 

the  statute  providing  for  new  trials  in  State,  3  Tex.  App.  236;  Htgginbotham 

criminal  cases.    State  v.  Bowman,  45  v.  State,  3   Tex.  App.   447;    Love  v. 

Iowa  418;    Slate  v.  Lee,  80  Iowa  75;  State,  3  Tex.  App.  501;   West  v.  State, 

State  V.  Watson,  8i  Iowa  380;  State  v,  2  Tex.  App.  209-    Johnson  v.  State,  2 

Potts,  83  Iowa  317;  State  v.  King.  97  Tex.  App.  456;  Thompson  v.  State,  2 

Iowa  440;  State  v.  Harris,  97  Iowa  407;  Tex.  App.  289;  Gibbs  v.  State,  i  Tex. 

State  V.  Graff,  97  Iowa  568;    State  v.  App.  12;  Hauck  ».  State,  i  Tex.  App. 

Cater,  100  Iowa  501;  State  «/.  Whitmer,  357;  Henderson  v.  State,  i  Tex.  App. 

77  Iowa  558;    State  v.  Burgor,  94  Iowa  432;  Frazier  f.  State,  18  Tex.  App.  434; 

33:    State   V.   Dimmitt,   88   Iowa  551.  Jackson  r.  State,  18  Tex.  App.  586;  De 

See  also  decisions  where  this  question  Olles  v.  State,  20  Tex.  App.  145;  Shaw 

was  overlooked  and  the  evidence  was  v.  State,  27  Tex.  750-  Lewis  v.  State,  15 

held     insufficient.      State     v.     Foley,  Tex.    App.    647;    Makinson   ».  State, 

81  Iowa  36;   State  v,  Foster,  37  Iowa  16  Tex.  App.  133;    Mc Adams  v.  State, 

404;  Slate  r.  Wells,  48  Iowa  671;  State  24  Tex.  App.  86;   Grate  v.  State,  23 

V.  Johnson,  72  Iowa  393;  State  v.  Gun-  Tex.  App.  458. 
agy,  84  Iowa  177.  8.  Anderson  v.  State,  43  Conn.  514, 

But  under  Code  Iowa,  §  5424,  per-        Where  the    probable  effect   of    the 

milting  new  trials  in  criminal  cases  newly  discovered  evidence  is  doubtful 

"  when  from  any  other  cause  the  de-  or  impossible  to  determine,  a  new  trial 

fendant  has  not  received  a  fair  and  Im-  should  be  granted.     Dennis  v.  State, 

partial    trial,"    a    new    trial   may  be  103  Ind.  142. 
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the  trial,  as  noted  hereafter,  but  not  for  objections  to  the  indict- 
ment.* Objections  that  the  grand  jury  was  not  properly  organ- 
ized,* or  that  the  prosecution  is  founded  upon  a  void  statute,* 
cannot  be  raised  by  a  motion  for  a  new  tiial.  The  errors  con- 
templated are  those  which  occur  at  the  trial,  and  not  those  which 
occur  prior  to  or  after  the  trial.* 

Srrors  in  Smtenoe  and  Eulingt  of  Court. ' —  A  new  trial  will  be  granted 
for  error  of  law  in  imposing  a  sentence  for  a  longer  or  a  shorter 
period  than  allowed  by  law,*  or  in  refusing  to  require  an  election 
of  one  of  two  counts  in  an  indictment,*  or  in  refusing  to  order  an 
officer  to  serve  a  process  to  compel  the  attendance  of  a  material 
witness  confined  in  the  penitentiary.* 

HamiloM  Irron.  —  As  in  civil  cases,  a  new  trial  will  not  be  granted 
if  it  is  apparent  that  the  error  complained  of  is  harmless.* 

1.  State  V.  Taylor.  37  La.  Ann.  40;  v,   Donahue,   45   Cal.   321;    People  v. 

Price  V,  State,  67   Ga.  723;    State   v.  Rod  undo,  44  Cal.  538. 
Duestoe,  I  Bay  (S.  Car.)  377.  Connecticut  —  Ijthtex     f.    State,     ii 

8.  Potsdamer  v.  State,  17  Fla.  895.  Conn.  415;  State  v.  Andrews,  29  Conn. 

8.  State  V.  Main,  31  Conn.  572.  100. 

4.  The  Befnaal  of  a  Cktvrt  to  Order  a  Georgia.  —  Rachels  v.  State,  51  Ga. 
Tranioript  of  tho  Beportor'i  Vot«  on  re-  374;  Hester  v.  State,  17  Ga.  130; 
quest  of  the  defendant  after  trial  is  not  Thurmond  v.  State,  55  Ga.  600;  Boyd 
an  error  of  law  occurring  at  the  trial,  v.  State,  17  Ga.  194:  Braiswell  v.  State, 
nor  is  it  one  of  the  statutory  grounds  42  Ga.  609;  Wheeler  v.  State,  33  Ga. 
for  a  new  trial.  Miller  v.  State,  (Ind.  292;  Thomas  v.  State,  27  Ga.  287; 
1898)  49  N.  E.  Rep.  894.  Sarah  v.  State.  28  Ga.  576;  Jim  v.  State, 

5.  Sentonoe  Contrary  to  Statnto.—  15  Ga.  535;  Bird  v.  State,  14  Ga.  43; 
Brown  v.  State,  47  Ala.  47.     See  also  Beck  7/.  State,  57  Ga.  351. 

article  Sentence.  Illinois,  —  Clark   ».    People,   31    111. 

A  defendant  found  guilty  of  grand  479. 

larceny  is  not  entitled  to  a  new  trial  on  Indiana,  —  Watts  v.    State,  33   Ind. 

the  ground  that  he  was  sentenced  to  237;  Hall  v.  State,  8  Ind.  439. 

two    years'   imprisonment    when    the  Iotmhi,  —  State    v.    Guisenhause,     20 

minimum  term   fixed   by  statute  was  Iowa  227. 

three  years.     Wattingham  v,  Sute,  5  Kansas,  —  State  v.  Potter,  15    Kan. 

Sneed  (Tenn.)  64.  302. 

6.  Election  of  Counts.  —  A  new  trial  Kentucky,  —  Com.  v.  Gill,  14  B.  Mon. 
should  be  granted  where  the  prosecut-  (Ky.)  20;  Champ  v.  Com.,  2  Mete, 
ing  attorney  refused  to  elect  on  which  (Ky.)  17. 

of  two  counts  of   an    indictment    he  Louisiana,  —  State  v,  Orsini,  22  La* 

would  seek  a  conviction  —  one  count  Ann.  93. 

charging  a  felony  and  the  other  a  mis-  Maine.  — Slate  v.  Pike,  65  Me.  iii; 

demeanor,   the   verdict   being  for  the  State  v,  Kingsbury,  58  Me.  238. 

misdemeanor  only  —  where  the  efifect  Massachusetts,  ^-Com»    v.    Drew,    4 

of  the  refusal  was  to  deprive  the  dc-  Mass.  391;    Com.  v,  Churchill,  2  Met. 

fendant  of  his  statutory  right  to  tes-  (Mass.)  118. 

tify.     Com.  r.  Toland,   11   Phila.  (Pa.)  Michigan.  —  People  v.  Scott,  6  Mich. 

433.  33  Leg.  Int.  (Pa.)  54.  287;  People  v.  Durfee,  62  Mich.  487. 

7.  Roberts  v.  State,  72  Ga.  673.  Minnesota.  —  State    v.    Herrick.     la 

8.  Karmlois Error  —  Alabama,  —  State  Minn.  132. 

V.  Givens,  5  Ala.  747;  Hill  v.  State,  43  Mississippi.  —  Lynes     v.     State,     36 

Ala.  335.  Miss.  617;    Garrard  v.  State,  50  Miss. 

Arkansas.  —  Stale     v,     Lawson,     14  147;  Ogle  «/.  State,  33  Miss.  383. 

Ark.  114;  Wallace  r.  State,  28  Ark.  531.  Missouri,  —  Stale    v.    Jennings,     18 

California.  —  People   v.  Ah  Who,  49  Mo.  435;  State  v.  Floyd,  15  Mo.  349. 

Cal.  32;    People  v.  Keith,  50  Cal.  137;  New  //ampshire. —  Staitc  v.  Pike,  20 

People  V.  Colmere,  23  Cal.  631;  People  N.  H.  344. 
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Error  in  Admisiion  or  B^eotion  of  Teitimony.  —  A  new  trial  will  be 
granted  for  error  in  admitting  or  rejecting  evidence,  if  proper 
objection  was  made  at  the  trial,*  and  the  error  is  prejudicial.* 

Error  in  Instmotionf.  —  A  new  trial  will  be  granted  for  error  of  law 
in  instructions.' 

New  Jersey,  —  State  v,  Engle,  21  N.  Varianoe  between  allegations  of  the 
J.  L.  347;  State  v.  Fox,  25  N.  J.  L.  566.     indictment  and  the  proof  may  be  suffi- 

New  York,  —  People  v.  Vermilyea,  7  dent  ground  for. a  new  trial.  State  v. 
Cow.  (N.  Y.)  369;  Myer  v.  People,  8  Hamilton,  17  S.  Car.  462;  State  v. 
Hun  (N.  Y.)  528.  Herring,  i  Brev.  (S.  Car.)  159:    State 

North  Carolina.  —  State  v,  McCurry,     v.  Windman,  Cheves  L.  (S.  Car.)  75; 
63  N.  Car.  33;  State  V.  Neville,  6  Jones    State  v.  Craige,  89  N.  Car.  475. 
L.   (N.   Car.)  423;    State  v,   Frank,  5        2.  Harmless  Error.  —  A  new  trial  will 
Jones  L.  (N.  Car.)  384.  be  refused  if  the  error  was  harmless. 

Ohio,  —  Manson  v.  State,  24  Ohio  St. 
590;  McHugh  V.  State,  42  Ohio  St.  154. 

Texas.  —  Ballew  v.  State,  36  Tex.  98; 
Henderson  v.  State,  12  Tex.  525;  Boon 
V.  State,  42  Tex.  237;  Mitchell  v.  State, 
I  Tex.  App.  194. 

Vermont.  —  State  v.  Camp,  23  Vt. 
551;  State  V.  Fuller,  39  Vt.  74. 

Virginia.  —  Perkins's  Case,  7  Gratt. 
(Va.)  651. 

1.  Enror  in  Admitting  Inoompetent  Tes- 
timony—  Arkansas. — Woodruff  v.  State, 
61  Ark.  157. 

Calif  Of  nia.  —  People  v.  Ah  Who,  49 
Cal.  32;  People  v.  Dailey,  59  Cal.  600; 
People  V.  McNutt,  64  Cal.  116. 

Florida.  —  Gallagher  v.  State,  17  Fla. 

370. 

Georgia.  —  Evans  v.  State,  33  Ga.  4; 
Haiman  v.  Moses,  39  Ga.  708. 

Illinois.  —  Adams  v.  People,  109  111. 

444. 

Massachusetts. — Com.   v.   Green,    17 


Dakota.  —  Territory  v.  Gay,  2  Da- 
kota 125. 

Georgia.  —  Bird  v.  State,  14  Ga.  43; 
Matthis  V.  State,  33  Ga.  24. 

Illinois.  —  Clark   v.   People,    31    111. 

479- 

Indiana.  —  Powers  v.  State,  87  Ind. 

144. 

Kansas.  —  State  v.  Watson,  30  Kan. 
281;  Wise  V.  State,  2  Kan.  419. 

Massachusetts. — Com.  v.  Bos  worth, 
22  Pick.  (Mass.)  397;  Com.  v.  Sumner, 
124  Mass.  321. 

Minnesota.  —  State  v.  Spaulding,  34 
Minn.  361. 

Mississippi.  —  Lynes  v.  State,  36 
Miss.  617;  Evans  v.  State,  44  Miss. 
762;  Garrard  v.  State,  50  Miss.  147. 

Missouri.  —  State  v.  Owens,  79  Mo. 
619. 

Ohio.  —  Tarbox  v.  State,  38  Ohio  St. 
581. 

Oregon.  —  Jackson  v.  Sharff,   i  Ore- 


Mass.  515;    Com.  V.  Edgerly,  10  Allen  gon  246. 

(Mass.)  184.  New  Jersey.  —  Hunter  v.  State,  40  N. 

Missouri. — Slate    v.   Blan,    69  Mo.  J.  L.  495. 

317.  New  York.  —  Stephens  v.  People,  4 

New    York.  —  People    v.   White,    14  Park.  Cr.   Rep.  (N.   Y.  Supreme  Ct.) 

Wend.  (N.  Y.)  in;  Carter  v.  People,  2  396,  19  N.  Y.  549;    People  v.  Feman- 

Hill  (N.  Y.)  317;    People  v.   Restell,  3  dez,  35  N.  Y.  49. 

Hill  (N.   Y.)  289;    People  v.  Spooner,  Pennsylvania.  —  Com.  r.  Eberle,  3  S. 

I   Den.  (N.  Y.)  343;    People  v.  McGee,  &  R.  (Pa.)  14;    Com.  v.  Gallagher,  4 


I  Den.  (N.  Y.)  21;  Stokes  v.  People,  53 
N.  Y.  164. 

Oklahoma.  —  Watkins  v.  U.  S.,  5 
Okla.  729. 

Pennsylvania.  —  Com.  v.  Parr,  5  W. 
&  S.  (Pa.)  345. 

Tennessee.  —  Luttrell  v.  State,  85 
Tenn.  232. 

Texas.  —  Williams  v.  State,  4  Tex. 
App.  255;  Maines  v.  State,  23  Tex. 
App.  568;  Montgomery  v.  State,  23 
Tex.  App.  650. 

See  also  article  Exceptions  and  Ob- 
jections, vol.  8,  p.  153. 


Pa.  L.  J.  58,  2  Clark  (Pa.)  297;    Com. 
V.    McGowan,  2  Pars.  Eq.   Cas.  (Pa.) 

347. 

Texas.  —  Evens  v.  State,  13  Tex. 
App.  225;  Boon  V.  State,  42  Tex.  237. 

iVest  Virginia.  —  State  v.  Yates,  21 
W.  Va.  761;  State  v.  Kinney,  26  W. 
Va.  141. 

United  States.  —  U.  S.  v,  Jones,  32 
Fed.  Rep.  569. 

England.  —  Rex    v.    Teal,    11    East 

307. 
S.  See  article  Instructions,  vol.  11, 

p.  47. 
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h.  Principles  Governing  Decision — Diiertti<m  of  Trial  canrti. 

—  The  right  to  a  new  trial  in  criminal  cases  is  not  controlled  by 
accurate  and  definite  rules  of  law,  but  rests  largely  in  the  discre- 
tion of  the  trial  court,^  which  has  better  opportunities  for  deter- 
mining the  merits  of  the  application. 

Whore  tabotaiitua  Juttioo  Hm  Vot  Boon  Bono,  the  trial  court  should  not 
hesitate  to  grant  a  new  trial.*  The  discretion  confided  in  the  trial 
court  is  almost  the  only  protection  of  the  accused  from  the  mis- 
takes and  prejudice  of  the  jury.'  As  the  consequences  of  refus- 
ing a  new  trial  are  serious  and  not  fully  corrected  by  a  reversal, 
the  trial  courts  have  been  admonished  to  be  more  liberal  in  grant- 
ing new  trials  in  criminal  cases.^ 

Whore  There  Ii  a  Doubt  as  to  the  duty  to  grant  a  new  trial  it  should 
be  resolved  in  favor  of  the  defendant.* 

Oreater  Latitude  in  Criminal  Caioe.  —  While  the  rules  relating  to  pro- 
cedure and  proof  of  the  grounds  for  a  new  trial  are  the  same  in 
criminal  as  in  civil  cases,  yet  they  are  not  enforced  with  the  same 
degree  of  strictness  in  criminal  cases,  and  especially  in  capital 
cases.* 

Vn.  Applicatiov  bt  Hotiov  fob  Hew  Tbial  —  1.  Purposes  and 
Objects  of  Motion  — a.  Generally.  —  The  office  of  a  motion  for 
a  new  trial  is  twofold :   first,  to  present   the   errors  complained 

1.  State  V.  McCort,  23  La.  Ann.  326;  such  confinement."     State  v.  Webb,  41 

State   V.    Brecken ridge,    33    La.  Ann.  Tex.  67. 

310;  State  V.  While,  35  La.  Ann.  96;  6.  Where  the  court  has  denied  a  con- 
State  V.  Fulford,  33  La.  Ann.  679;  State  tinuance,  on  the  motion  for  a  new  trial 
V.  Washington,  36  La.  Ann.  341;  State  for  such  error  a  doubt  as  to  the  defend- 
V.  Bird,  38  La.  Ann.  499;  State  v,  ant*s  right  to  a  new  trial  should  be  re- 
Walker,  39  La.  Ann.  19;  Lindsay  v,  solved  in  his  favor.  Miller  c/.  State,  18 
State,  46  Neb.  177;  Lamb  v.  State,  41  Tex.  App.  232. 
Neb.  356.  But  a  doubt  as  to  diligence  to  dis- 

9.  Owens  v.  State,  35  Tex.  361.  cover  the  evidence  alleged  to  be  newly 

8.  **  The   discretion    of   the   District  discovered  will  be  resolved  against  the 

Court  in  granting  new  trials  is  almost  defendant.     Bronson  v.  State,  2  Tex. 

the    only     protection     to    the    citizen  App.  46. 

against  the  illegal  or  oppressive  ver-  6.  Bedford     v.    State,     5     Humph, 

diets  of  prejudiced,  careless,  or  igno-  (Tenn.)  552;  Dains  v.  State,  2  Humph, 

rant  juries,  and  we   think  the  District  (Tenn.)  442;    State   v,   Jones,   12   Mo. 

Courts  should    never  hesitate   to  use  App.  93;   Anderson  v.  State,  43  Conn, 

that  discretion   whenever  the  ends  of  514;  Falk  v.  People,  42  111.  331;  U.  S. 

justice  have  not  been  attained  by  those  v,  Briggs,  19  D.  C.  585. 

verdicts.     Under    the  law,  this  court,  **  We  are   inclined    to    the    opinion 

unlike  the  District  Courts,  has  but  Hm-  that  greater  latitude  should  be  allowed 

ited  authority  over  the  verdicts  of  juries  to  the  party  claiming  a  new  trial  in  this 

upon  the  facts."     Mullins  r.  State,  37  court   in   a   criminal   than   in   a    civil 

Tex.  337.  cause;  and  all  the  reasoning  that  could 

4.  *'  The   refusal   of  a  district  judge  apply  in  favor  of  an  interference  with 

to  grant  a  new  trial  on  a  conviction  of  the  verdict  in  a  civil  cause  would  apply 

a  felony   is    not   fully  corrected  by  a  with   still    greater    force    to    criminal 

reversal   in  this   court.     Such  reversal  trials.     The   latter    are    certainly    the 

cannot    reverse     the    confinement    for  more  important,  affecting,  as  they  do, 

months  in  a  loathsome  county  jail  of  a  personal  liberty,   character,   and   per- 

man  guiltless  of  any  violation  of  law.  haps  life.     The  sole  object  of  interfer- 

Neithcr  can  it  compensate  for  the  loss  ing  with  a  verdict  in  any  case  is  the 

sustained  or  sufferings  endured  during  prevention  of  injustice.     As  the  haz- 

845  Volume  XIV. 


AppUcation  by  Motion  NE  W  TRIAL.  tvr  Hew  TrUL 

of  to  the  trial  court  for  review  and  correction  or  to  secure  a  new 
trial ;  *  second,  to  preserve  the  same  errors  in  the  record,  so  that 
the  ruling  of  the  trial  court  in  granting  or  refusing  a  new  trial 
may  be  reviewed  by  the  appellate  court.*  It  is  a  general  rule 
that  all  errors  correctible  by  motion  for  a  new  trial  and  not  so 
assigned  are  deemed  to  have  been  waived  by  the  applicant  for  a 
new  trial.'  Unless  the  motion  for  a  new  trial  has  been  presented 
and  considered  by  the  lower  court  and  its  ruling  preserved,  the 
errors  assigned  in  such  motion  will  not  be  reviewed  by  the  appel- 
late court.* 

^.  To  Obtain  Review  by  Trial  Court. — To  secure  a 
review  in  the  trial  court  of  errors  committed  at  the  trial,  the  com- 
plaining party  must  except  to  the  errors  and  irregularities  at  the 
time  when  the  rulings  of  the  court  thereon  are  made,*  and  must 
call  the  attention  of  the  trial  court  to  such  rulings  by  assigning 
them  as  errors  and  as  grounds  for  a  new  trial,  otherwise  such 
errors  will  be  deemed  waived.* 

c.  To  Obtain  Review  by  Appellate  Court  —  (i^  Necessity 
of  Motion  and  Ruling  Thereon,  —  It  is  a  well-known  rule  of  appel- 
late courts  that  errors  of  the  trial  court  occurring  during  the  trial 
will  not  be  reviewed  unless  such  errors  have  been  called  to  the 
attention  of  the  trial  court  and  an  opportunity  given  to  correct 
them.'''  It  is  necessary,  therefore,  to  present  such  error  to  the 
trial  court  by  a  motion  for  a  new  trial  and  to  secure  a  ruling  on 
the  motion.® 

Dediion  in  IntermediAto  Covrt  of  Appeal  from  Jnitioo*i  Conrt.  —  In  proceed- 

ards  of  pecuniary  loss  are  proportion-  can   serve  no  other  purpose  than  to 

ably  of  less  consequence  than  the  loss  assign  the  ruling  or  action  of  the  court 

of  reputation,  liberty,  or  life,  so  greater  as  error."     Werner  v.  State,  44  Ark. 

scrutiny  and  greater  latitude  in  grant-  122. 

ing  a  new  trial  should  be  allowed  in  8.  For  waiver  of  errors  not  assigned 

the  latter  than  in  the  former."    State  in  a  motion  for  a  new  trial  see  article 

V.  Tomlinson,  11  Iowa  401.  Exceptions  and  Objections,  vol.  8,  p. 

1.  The   Lover    Conrt   Must   Have  an  168. 

Opportnuity  to  Correct  Errors  that  have  4.  See  infra^   VII.    i.  c.   To  Obtain 

occurred   during   the   trial.      Nave   r.  Remew  by  Appellate  Court, 

Nave,  12  Ind.  i;  Rhorer  v.  Brockhage,  5.  See  article   Exceptions  and  Ob- 

15  Mo.  App.  16.  jections,  vol.  8,  p.  162. 

"  Primarily,  the  office  of  a  motion  6.  See  article  Exceptions  and  Ob- 

for  a  new  trial  is  to  afford  the  court  an  jections,  vol.  8,  p.  168. 

opportunity  to  correct  errors  in  the  pro-  7.  See  generally  article  Exceptions 

ceedings  before  it  without  subjecting  and  Objections,  vol.  8,  p.  153. 

parties  to  the  expense  and  inconven.  8.  Beview    of    Equity    Case  —  MotioA 

ience  of  appeal  or  petition  in  error."  Kecessary  under  Codes.  —  A  motion  for  a 

Weber  v.  Kirkendall,  44  Neb.  766.  new  trial  is  necessary  to  secure  a  re- 

2.  "  It  is  not  the  province  of  such  a  view  of  the  evidence  on  appeal  in  an 
motion  to  bring  upon  the  record  irregu-  equity  case.  Gray  v.  Disbrow,  36  Neb. 
larities  that  occur  in  the  course  of  a  857;  Scroggin  v.  National  Lumber 
trial.  The  facts  constituting  the  error  Co.,  41  Neb.  ips;  Gaughran  v.  Crosby, 
complained  of,  together  with  the  excep-  33  Neb.  33;  Farmers'  L.  &  T.  Co.  r. 
tions  to  the  ruling  of  the  court,  should  Davis,  42  Neb.  46;  Turner  v.  Turner, 
be  made  to  appear  by  bill  of  excep-  17  Ohio  St.  449;  Spangler  v.  Brown,  26 
tions,  and  the  motion  for  a  new  trial  Ohio  St.  389. 
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ings  in  error  or  in  decisions  relating  to  appeals  from  judgments  of 
justices  of  the  peace  which  do  not  require  a  review  of  questions 
of  fact  in  the  intermediate  court,  the  decisions  of  the  intermediate 
court  may  be  reviewed  without  a  motion  for  a  new  trial. ^  But 
if  a  trial  was  had  in  the  intermediate  court  its  rulings  will  not  be 
reviewed  without  a  motion  for  a  new  trial.* 

{2\  Review  of  Evidence  —  MAeiaiej  of  STidenee  —  To  tnpport  Yerdiet. 

—  The  invariable  rule  is  that  the  sufficiency  of  the  evidence  to 
sustain  a  verdict  will  not  be  reviewed  unless  such  question  has 
been  first  presented  to  the  trial  court  by  a  motion  for  a  new  trial 
and  a  ruling  obtained  on  such  motion.' 

1.  Leach  v,  Sutphen,   ii   Neb.  527;  new  trial  is  not  necessary  to  secure  a 

Dryfus  v,  Moline,  etc.,  Co.,  43  Neb.  review  of  a  judgment  granting  defend- 

233:  Claf  in  V.  American  Nat.  Bank,  46  ant  a  new   trial   in   proceedings   filed 

Neb.  884;    Newlove  v.    Woodward,   9  after    term.     Reinke    v.    Morse,   (Ky. 

Neb.  502;   Lyons  v,  Osbom,  45  Kan.  1889)  10  S.  W.  Rep.  468. 

650.     See  contra^  Mockler  v,  Skellett,  8,  Alabama.  —  Alabama  G.  S.  R.  Co. 

36  Mo.  App.  174;    Lewis  v.  Moxey,  9  ir.  Powers,  73  Ala.  244. 

Mo.  App.  597.  Arkansas,  —  Little  Rock,  etc.,  R.  Co. 

8.  Motion  Koeenary  AlUr  Trial  in  Ly-  v.  Barker,  33  Ark.  350;  State  v.  Jen- 

poUato  Court.  —  Dahash  v,  Flanders,  a  nings,  10  Ark.  428;    Ringo  v.  Field,  6 

Thomp.  &  C.  (N.  Y.)  445;    Carter  v.  Ark.  43;    Carr  v,   Crain,  7  Ark.  241; 

Werner,  27  How.  Pr.  (N.  Y.  Supreme  Lafferty  v.  Day,  7  Ark.  258. 

Ct.)  385;    Simmons    v.    Sherman,    30  California,  —  Liening    v,   Gould,    13 

How.  Pr.  (N.  Y.  Supreme  Ct.)  4;  Tall-  Cal.  598;  Allen  v,  Fennon.  27  Cal.  68; 

man  t'.  American  Express  Co.,  6  Hun  Reed  v.  Bernal,  40  Cal.  628,  overruling 

(N.  Y.)  377.  Treadwell  v.  Davis,  34  Cal.  601. 

Hew  York.  —  On  appeal  to  the  Su-  Georgia,  —  Wright    v,    Georgia    R., 

pre  me  Court  from  a  judgment  of  the  etc.,   Co.,   34   Ga.    330;    Fish   v.   Van 

County    Court     rendered     on    appeal  Winkle,  34  Ga.  339;  Ellington  v.  Cole- 

from  a  justice  of  the  peace,  exceptions  man,  34  Ga.  425;    Farris  v.  State,  35 

may  be  reviewed  if  made  part  of  the  Ga.  241;  McRae  v,  Adams,  36  Ga.  442; 

record,  although  not  presented  to  the  Crim  v,  Sellars,  37  Ga.  324;    Stanford 

County  Court  by  a  motion  for  a  new  zr.  Treadwell,  69  Ga.  725;    Sanders  v, 

trial.     Dixon  v.  Buck,  42  Barb.  (N.  Y.)  State,  84  Ga.  217;    Ford  v,  Wilson,  85 

70;  Broughton  v.  Mitchell,  19  Abb.  Pr.  Ga.  109. 

(N.  Y.  Supreme  Cl)  163,  29  How.  Pr.  Illinois,  —  Daniels  v.  Shields,  38  111. 

(N.    Y.)    68;     Bliss    v,     Schaub,     48  197;  Reich  wald  z^.  Gay  lord,  73  111.  503: 

Barb.  (N.  Y.)  339:   Monroe  v.  Monroe,  Law    v.    Fletcher,    84    lU.    45;    Rock 

27  How.  Pr.  (N.  Y.  Supreme  Ct.)  208.  Islands. Riley, 26 lU.  App.  171;  Mueller 

Necessity  of  Motion  in  County  Court,  v.  Grant,  26  111.  App.  585;  Wehrheim  v. 

—  An  appeal  will  not  lie  from  a  judg-  Gilbert,  158  111.  542,  affirming  55  111. 
ment  entered  in  a  County  Court  on  the  App.  378. 

report  of  a  referee  upon  a  case  and  ex-  Indiana.  —  Richardson  v.  St.  Joseph 
ceptions  settled  by  the  referee,  when  it  Iron  Co.,  5  Blackf.  (Ind.)  146;  Gal- 
does  not  appear  that  such  judgment  breath  v.  Doe,  8  Blackf.  (Ind.)  366; 
has  not  been  reviewed  by  the  County  Swarts  v.  State,  9  Ind.  293. 
Court  on  motion  for  a  new  trial.  Iowa.  —  Bray  ton  v.  Boone,  19  Iowa 
Hacker  v.  Ferrill,  66  Barb.  (N.  Y.)  559.  506. 

But   under  Code   Civ.    Pro.   N.   Y.,  Kansas.  —  Decker  v.  House,  30  Kan. 

§  1002,  such  judgment  cannot  be  re-  614;    McNally  v.  Keplinger,  37   Kan. 

viewed  on  a  motion  for  a  new  trial  in  556. 

the  County  Court,  and  an  appeal  will  Kentucky.  —  Humphreys  v.  Walton, 

lie  to  the  general  term  without  such  2  Bush  (Ky.)  580. 

motion.     Kilmer  v.  O'Brien,  13  Hun  Louisiana.  —  Woolsey  v.  Paulding,  9 

(N.  Y.)  224.  Martin  (La.)  285;  Lepretre  t.  Mioton,  i 

Seriew  of  JidgBMut  in  Aetioa  for  Kew  Martin  N.   S.  (La.)  713;    Morgan    v. 

TriaL— A  motion   by  plaintifif    for   a  Bickle,  a  Martin  N.  S. (La.)  388;  Carter 
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To  Support  Finding  or  Deeiiion  of  Court.  —  Although  the  cause   was 
tried  to  the  court  without  a  jury,  an  appellate  court  will  not 


V,  Cooper,  5  La.  446;    Hughes  v.  Lee,  S.  Dak.  631;  Evenson  v.  Webster,  3  S. 

3  Rob.  (La.)  429;  Denton  ».  Murdock,  Dak.  382;   Jones  Lumber,  etc.,  Co.  v,  ' 

5  Rob.  (La.)  127;    Hogan  v,  Nicholson,  Paris,  5  S.  Dak.  348;  Gade  v,  Collins,  8 

6  Rob.  (La.)  362;  Wright  v,  Ferrin,  10  S.  Dak.  322;    Norwegian  Plow  Co.  v. 

La.  Ann.   91;    Nixon  v.  Bozeman,   11  Bellon,  4  S.  Dak.  384;    Barnard,  etc.,  I 

La.  Ann.  750.  Mfg.  Co.  v.  Galloway,   5  S.   Dak.  205;  : 

Michigan.  —  Beauchamp  v,  Saginaw  Miller  v.  Way,  5  S.  Dak.  468;  Baird  v.  \ 

Min.  Co.,  50  Mich.  163.  Gleckler,  7  S.  Dak.  284.  I 

Minnesota.  —  Byrne  v.   Minneapolis,         Tennessee.  —  Wells     v.     Moseley,     4  • 

etc.,  R.  Co.,  29  Minn.  200;    Barringer  Coldw.  (Tenn.)  401.  ^ 

V,  Stoltz,  39  Minn.  63.  Texas.  —  Foster  v.  Smith,  i  Tex.  70; 

Mississippi. — Gale  v.   Lancaster,  44  Reynolds    v.   Williams,    i    Tex.    311; 

Miss.  413.  Wright  v.  Wright,  6  Tex.   3;  Hart  v. 

Missouri.  —  Montgomery  v.  Blair,  2  Ware,  8  Tex.  115;  Pyron  r.  Grinder,  25 

Mo.  189;  Rhodes  v.  White,  11  Mo.  623;  Tex.  Supp.  159;  Cain  v.  Mack,  33  Tex. 

Lyle   V.    White,    11   Mo.   624;    Fox   v.  135:    Harrell  V.Mexico  Cattle  Co.,  73 

Young,  22  Mo.  App.   386;    Thompson  Tex.   612;    Clarendon    Land    Invest., 

V.  Child,  6  Mo.  162;  Biakely  V.  Hanni-  etc.,   Co.   v.    McClelland,    (Tex.    Civ. 

bal,  etc.,  R.  Co.,  79  Mo.  388;  Brun  v.  App.  1895)  31  S.  W.  Rep.  1088;  Inter- 

Dumay,   2  Mo.   125;    Million   v.  Ohn-  national,  etc.,  R.  Co.  v.  Ryan,  82  Tex. 

sorg,  10  Mo.  App.  432.  565;  Bugbee  Land,  etc.,  Co.  v.  Brents, 

Montana.  —  Porter  v.  Clark,  6  Mont.  (Tex.   Civ.   App.   1895)  31   S.  W.  Rep. 

246;    Emerson   v.  Eldorado  Ditch  Co.,  695;    Sanborn  v.  Murphy,  5  Tex.  Civ. 

18  Mont.  247;  Broadwater  v.  Richards,  App.  509;    Ft.  Worth,  etc.,   R.  Co.  v, 

4  Mont.  52,  80.  Osborne,  (Tex.  Civ.  App,   1894)  26  S. 
Nebraska.  —  Long  v.  Clapp,  15  Neb.  W.  Rep.  274;  Western  Union  Tel.  Co. 

417;    Hoke    V.    Halverstadt,   22    Neb.  v.  Apple,  (Tex.  Civ.  App.   1894)  28  S. 

421;  Boldt  V.  Budwig,  19  Neb.  739.  W.  Rep.  1022;  Dockery  v.  Tyler  Car, 

Nevada.  —  Colquhoun    v.    Wells,    21  etc.,  Co.,  (Tex.  Civ.  App.   1896)  34  S. 

Nev.  459:  Beck  v.  Truckee  Lodge  No.  W.  Rep.  660;    Texas,  etc.,  R.  Co.  v. 

14,   18  Nev.  246;    Whitmore  v.  Shiver-  Bingham,  2  Tex.  Civ.  App.  278;  Inter- 

ick,  3  Nev.  28B.  national,   etc.,  R.   Co.   v,   Douglas,    7 

New  Hampshire.  —  Rockingham  Tex.  Civ.  App.  554. 
Bank  v.  Claggett,  29  N.  H.  292.  Washington.  — Tingley  v.  Fairhaven 

New  York.  —  Boos  v.  World  Mut.  L.  Land  Co.,  9  Wash.  34. 
Ins.  Co.,  64  N.  Y.  236;    Moorehead   v.         Wisconsin.  —  Kirch     v.    Davies,     55 

Holden,  7  Civ.  Pro.   Rep.  (N.  Y.  City  Wis.   287;    Hay  ward   v.   Ormsbee,    11 

Ct.)  188;    Maas  v.   Ellis,  12  Civ.  Pro.  Wis.  3;  Reed  v.  Madison,  85  Wis.  667; 

Rep.  (N.  Y.  City  Ct.)  323,  9  N.  Y.  St.  Plankinton  v.  Gorman,  93  Wis.  560. 
Rep.  512;  Morange  v.  Morris,  12  Abb.  Wyoming.  —  U.    S.    v.    Trabing,     3 

Pr.  (N.  Y.  Supreme  Ct.)  164;  Morrison  Wyoming  144. 

V.  New  York,  etc.,  R.  Co.,  32  Barb.  (N.         United    States.  —  Hedden    v.    Iselin, 

Y.)  568;    Beatty  v.  Myers,  4  Hun  (N.  142  U.  S.  676. 

Y.)  266;  Lobach  v.  Hotchkiss,  17  Abb.        Baling  on  Motion  to  Diroot  Verdiet.  — 

Pr.  (N.  Y.  Supreme  Ct.)  88;    Magee  v.  Where  the  court  has  ruled  upon  the 

Osborn,   32    N.    Y.   669;     Wagner    v.  sufficiency  of  the  evidence  on  a  motion 

Jones,  7  Daly  (N.  Y.)  375;  Third  Ave.  that  a  verdict  be  directed  for  the  de- 

R.  Co.  &.  Ebling,  100  N.  Y.  98;  Peil  r.  fendant,  the  sufficiency  of  the  evidence 

Reinhart,   127   N.  Y.   381;    Passey   v.  may  be  reviewed  on  appeal  although 

Craighead,  89  Hun  (N.  Y.)  76.  there  was  no  motion  for  a  new  trial. 

Ohio.  —  Everett  v.  Sumner,  32  Ohio  Heflferen  v.  Northern  Pac.   R.  Co.,  45 

St.    562;    Cincinnati,   etc.,    R.   Co.    v.  Minn.  471. 

Kassen,  49  Ohio  St.  230;  Westfall  v.        How  York.  —  The  sufficiency  of  the 

Dungan,  14  Ohio  St.  276.  evidence  to  sustain  the  verdict  cannot 

Pennsylvania.  —  Inman  v.   Kutz,    ID  be  raised  on  appeal  to  the  general  term 

Watts  (Pa.)  90;  Carpenter  v.  Alleman-  without  a    motion   for    a    new    trial, 

nia  F.  Ins.  Co.,  156  Pa.  St.  37.  Benedict  v.  New  York,  etc.,   R.  Co.,  8 

South  Dakota.  ^  Pierce  z^.  Manning,  N.   Y.    Leg.   Obs.   168;   Collins  v.  Al- 

2  S.  Dak.  517;  Hawkins  v.  Hubbard,  2  bany,  etc.,  R.  Co.,  5  How.  Pr.  (N.  Y. 
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determine  the  sufficiency  of  the  evidence  to  support  a  finding  or 
decision  of  the  trial  court  unless  such  question  has  been  first 
decided  by  the  trial  court  on  a  motion  for  a  ne^v  trial.^ 


Supreme  Ct.)435;    Wright  v.  Hunter, 
46  N.  Y.  409. 

In  the  absence  of  a  motion  for  a  new 
trial  and  a  ruling  thereon,  only  excep- 
lijns  taken  at  the  trial  will  be  consid- 
ered on  appeal  from  the  judgment. 
Anthony  v.  Smith,  4  Bosw.  (N.  Y.) 
503;  Bedell  t*.  Commercial  Mut.  Ins. 
Co.,  3  Bosw.  (N.  Y.)  147;  Jones  v. 
Sparks,  (Supreme  Ct.)  2  N.  Y.  St.  Rep. 
139;    Hatch  V.  Spooner,  1   N.  Y.  App. 


V.  Foreman,  11  Iowa  $13;  Reynolds  v. 
Miller,  14  Iowa  97. 
JCansas,  —  Ortman  v.  Giles,  9  Kan. 

324. 
Missouri,  —  Brun  v.  Dumay,  3  Mo. 

125;  Davis  V,  Scripps,  2  Mo.  187;  Polk 
V.  State,  4  Mo.  544;  Hughes  v.  Fitz- 
Patrick,  18  Mo.  254;  Freeland  v.  Eld- 
ridge,  19  Mo.  325;  Putnam  v.  Hanni- 
bal, etc.,  R.  Co.,  22  Mo.  App.  589; 
Hobein  v.  Murphy,  33  Mo.  43;  Mahan 


Div.   408:    Marquart  v.   La   Farge,    5    v.  School  Dist.  No.  I,  29  Mo.  App.  269. 


Duer  (N.  Y.)  559. 

X.Arizona.  —  Putnam  v,  Putnam, 
(Arizona  1887)  14  Pac.  Rep.  356. 

Arkansas.  — Camp  v.  Gullett,  7  Ark. 
524:  Sandefur  v.  Mattingley,  16  Ark. 
237;  Strayhorn  v.  Giles,  22  Ark.  517; 
Campbell  v.  Thrusion,  6  Ark.  441; 
Mitchell  V.  State  Bank,  13  Ark. 
358;    Cottrell  V.  Oliver,  22  Ark.    546; 


Montana.  — Chumasero  v.  Vial,  3 
Mont.  376;  Largey  v.  Sedman,  3  Mont. 
472;  Twell  V.  Twell,  6  Mont.  19;  Alder 
Gulch  Consol.  Min.  Co.  v.  Hayes,  6 
Mont.  31;  Blessing  v.  Sias,  7  Mont.  103. 

Nebraska.  —  Lichty  v.  Clark,  10  Neb. 
472;  Miller  v.  Antelope  County,  35 
Neb.  237;  Brown  v.  Ritner,  41  Neb. 
52;    Appleget  V.  McWhinney,  41  Neb. 


Obsrmier  v.  Core,  25  Ark.  562;  Taylor    253;    Hansen  v,  Kinney,  46  Neb.  207; 


V.  Van  Meter,  53  Ark.  204;  Griffith  v, 
McPherrin,  (Ark.  1893)  22  S.  W.  Rep. 
29;  Smith  V.  HoUis,  46  Ark.  17.  Con- 
tra, State  V.  Jennings,  10  Ark.  428; 
Farrclly  v.  Cross,  10  Ark.  404. 

California.  —  Griswold   r.  Sharpe,  2 
Cal.  17;  Brown  v.  Graves,  2  Cal.  118; 


Losure  v.  Miller,  45  Neb.  465;  Losure 
V.  Thompson,  45  Neb.  466;  Home  F. 
Ins.  Co.  V.  Murray,  40  Neb.  597. 

Nevada.  —  Bassett  v.  Monte  Christo 
Gold,  etc.,  Min.  Co.,  15  Nev.  293; 
State  V.  Sadler,  21  Nev.  13. 

New    Mexico.  —  Sierra    County    v. 


Rhine  v.  Bogardus,  13  Cal   73;  Allen  Dona  Ana  County,  5  N.  Mex.  190. 

r.   Fennon,   27  Cal.  68;    Gagliardo  v.  Ohio.  —  Kepner  v.  Snively.  19  Ohio 

Hoberlin,  18  Cal.  394;  People  v.  Ban-  296;    Choteau  v,   Raitt,  20  Ohio  132; 

vard,  27  Cal.  470;    James  v.  Williams,  Turner    v.  Turner,   17   Ohio  St.   449; 

31  Cal.  211;    Rice  v.  Inskeep,  34  Cal.  Spangler  v.  Brown,  26  Ohio  St.  389; 

224;    Gay  V.   Moss.   34  Cal.  125;    Pio  Werk  v.  Voss,  6  Cine.  Wkly.  L.  Bui. 


V. 

Pico  V.  Cuyas,  47  Cal.  174;  Perkins  v, 
Coopsr,  (Cal.  1890)  24  Pac.  Rep.  377; 
Stecn  V.  Hendy,  (Cal.  1894)  38  Pac. 
Rep.  718;  Thompson  v.  White,  76  Cal. 

381. 

Idaho.  —  Toulouse  v.  Burkett,  2 
Idaho  170. 

Indiana.  —  Stump  v.  Fraley,  7  Ind. 
679;  Doe  V.  Herr,  3  Ind.  24;  Spencer  r. 
Russell,  9  Ind.  157:  Gates  v.  Meredith, 
10  Ind.  275;  Dearborn  County  v. 
Tufts,  10  Ind.  421;  Filson  v.  Bleeker, 
10  Ind.  544;  Whitinger  v.  Nelson,  29 
Ind.  441;  Caldwell  v.  Asbury,  29  Ind. 
451 ;    Roberts   v.   Smith,   34  Ind.   550; 

Ritter    v.   Mendenhall,    38    Ind.    383;     Jewett  v.  Whalen,  i\  Wis.   124.     But 
Banner    Cigar    Co.    v.    Kamm,    etc.,     see  North  Hudson  Mut.    Bldg.,   etc.. 
Brewing  Co.,  145  Ind.  266;  Gardner  v.     Assoc,  v.  Childs,  82  Wis.  460;    Walsh 
Case.  Ill  Ind.  494;  Little  v.  Waller,  14    v.  Dart,  23  Wis.  334. 
Ind.  447;  Nelson  2/.  Hart,  14  Ind.  448.  Wyoming. — Seibel       v,      Bath,      5 

Iowa.  —  Warner    v.    Pace,    10    Iowa    Wyoming  409. 
391;  Kelso  V.  Ely,  11  Iowa  501 ;  Gillett        Illinois.  —  Where  an  action   is  tried 
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Oregon.  —  Fulton  v.  Earbart,  4  Ore- 
gon 61. 

South  Dakota.  —  Pierce  v.  Manning. 
2  S.  Dak.  517;  Evenson  v.  Webster,  3 
S.  Dak.  382;  Norwegian  Plow  Co.  v. 
Bellon,  4  S.  Dak.  384;  Gade  v.  Collins, 
8  S.  Dak.  322. 

Texas.  —  Texas,  etc.,  R.  Co.  v. 
Wood,  (Tex.  Civ.  App.  1893)  24  S.  W. 
Rep.  569.  But  see  Bell  County  v. 
Alexander,  22  Tex.  350. 

Wisconsin.  —  Hutchinson  v,  Eaton,  9 
Wis.  226;  Woodward  v.  Howard,  lo 
Wis.  512;    Davis  v.  Judd,  ii  Wis.  11; 


lypliofttltfn  ^  Motion  N£IV  TRIAL.  for  Kew  Trial. 

TiOdiig  Caio  from  Jury.  —  It  has  been  held  that  a  ruh'ng  on  a  demurrer 
to  the  evidence  is  a  decision  occurring  at  the  trial,  and  therefore 
a  motion  for  a  new  trial  is  necessary  to  secure  a  review.*  The 
weight  of  authority,  however,  is  that  such  decision  is  a  judgment 
which  may  be  reviewed  without  a  motion  for  a  new  trial,*  except 
as  to  error  in  the  assessment  of  damages.' 

Agrood  Btatoment  of  FooU.  —  Where  the  case  is  presented  on  an 
agreed  statement  of  facts  there  is  a  conflict  of  authority  as  to 
whether  the  decision  of  the  court  may  be  reviewed  on  the  record 
proper  without  a  motion  for  a  new  trial  or  a  bill  of  exceptions.* 

by  the  court  without  a  jury,  exceptions  Directing  Vordict.  —  Error  in  refusing 
that  the  findings  of  the  court  are  not  to  submit  the  issues  to  the  jury  or  in 
sustained  by  evidence  will  be  reviewed  directing  a  verdict  may  be  reviewed 
without  a  motion  for  a  new  trial  and  without  a  motion  for  a  new  trial, 
an  exception  to  the  ruling  thereon.  Plankinton  v.  Gorman,  93  Wis.  560; 
Mahony  v.  Davis,  44  III.  288;  Hyde  Jones  Lumber,  etc.,  Co.  v,  Paris,  6  S. 
Park  V.  Cornell,  4  111.  App.  602;  Sands  Dak.  112;  Sanford  v,  Duluth,  etc.,  Ele- 
V.  Wacaser,  149  111.  530;  Jones  v,  vator  Co.,  2  N.  Dak.  6;  Smith  v.  Gil- 
Buff  um,  50  111.  277;  Brettman  v.  lett,  50  111.  290.  See  contra,  Klotz  v. 
Braun,  37  111.  App.  17.  But  see  Gil-  Perteet,  loi  Mo.  213;  Peden  v.  Mail, 
more  v.  Ballard,  2  111.  252;  Stringer  v.  118  Ind.  5f;6. 

Smith,  2  111.  295;  Barnes  v.  Barber,  6  4.  Agreed  Statement  of  Foots  —  Motion 

111.  401;  Bills  V.  Stanton,  69  111.  51.  TTnneoessary.  —  Where  a  case  has  been 

The  question  whether  an  order  con-  tried  on  agreed  statement  of  facts,  no 
firming  a  special  assessment  is  sus-  motion  for  a  new  trial  is  necessary, 
tained  by  the  evidence,  in  a  case  tried  since  the  facts  are  agreed  upon,  and  the 
by  the  court,  will  not  be  reviewed  only  questions  to  be  decided  are  mat- 
where  there  is  no  exception  and  no  ters  of  law.  The  proceeding  is  like  a 
motion  for  a  new  trial.  Cochran  v,  demurrer  to  the  evidence  or  a  special 
Park  Ridge,  138  III.  295.  verdict.     Fishery.  Purdue, 48 Ind.  323; 

Kinneeota.  —  The  sufficiency   of  the  Stater.  Newton  County,  66  Ind.  216; 

evidence  to  sustain  the  findings  of  the  Lofton  v.  Moore,  83  Ind.   112;  Hall  v, 

court   may   be  determined  on   appeal  Pennsylvania  Co.,  90  Ind.  459;  Brown 

although  there  was  no  motion  for  a  v.  Mott,  22  Ohio  St.  159.     But  where 

new  trial.     St.  Paul  F.  &  M.  Ins.  Co.  the  agreed  statement  of  facts  is  used 

^.  Allis,  24  Minn.  75;  Jordan  v.  Hum-  merely  as  evidence,  a  motion  for  a  new 

phrey,  31  Minn.  495.  trial  is  necessary.    Slessman  v.  Crozier, 

1.  Norris  «/.  Evans,  39  Kan.  668;  Lott  80  Ind.  487;  Lofton  v.  Moore,  83  Ind. 
V,  Kansas  City,  etc.,  K.  Co.,  42  Kan.  112;  Zeller  v.  Crawfordsville,  90  Ind. 
293;  Buck  V.  Kelley,  37  Kan.  19.  262. 

2.  Norfolk,  etc.,  R.  Co.  v.  Dunnaway,  A  new  trial  being  a  re-examination 
93  Va.  29  [overruling  Richmond,  etc.,  of  an  issue  of  fact  in  the  same  court, 
K.  Co.  V,  Scott,  (Va.  1894)  20  S.  E.  there  is  no  necessity  for  a  motion  for  a 
Rep.  826];  Fidelity,  etc.,  Co.  v.  Cham-  new  trial,  since  there  was  no  issue  of 
bers,  93  Va.  138.  fact  in   an   agreed   case.     Gregory  v, 

8.  Strough   V,    Gear,    48    Ind.    100;  Gregory,    102    Cal.    50;    Schnitzler  v. 

Prouifoot  V.  Clcvenger,  33  W.  Va.  267.  Green,  5  Kan.  App.  656;  Noble  v.  Har- 

Motlon  for  Honsnit.  —  An  order  grant-  ter,  6  Kan.  App.  823. 
ing  a  nonsuit  on  the  failure  to  sustain  Motion  Veoenary.  —  A  motion  for  a 
the  allegations  by  sufficient  evidence  new  trial  is  necessary  to  secure  a  re- 
presents a  question  of  law  which  may  view  although  the  case  was  submitted 
be  reviewed  without  a  motion  for  a  new  on  an  agreed  statement  of  facts, 
trial.     Cravens  v,  Dewey,  13  Cal.  40;  Arkansas.  —  Gardner  v.    Miller,    21 
Darst  V.  Rush,   14   Cal.   81;    William  Ark.   398;  Walker  v,  Swigart,  21  Ark. 
Mercantile  Co.  I'.  Fussy,  13  Mont.  401;  404:     Baker    v.    State,    21    Ark.   405; 
Burns  v.  Commencement   Bay  Land,  Arrington  v.  Smith,  22  Ark.  425. 
etc.,  Co.,  4  Wash.  St.  558.     See  contra,  Colorado,  —  Clayton  v.  Smith,  I  Colo. 
Donahue    v.    Gallavan,   43    Cal.    573;  95. 
Toulouse  V,  Pare,  103  Cal.  251.  Indiana.  —  Slessman   v.   Crozier,   80 
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(3)  Errors  of  Law  Occurring  at  the  Trial — Heoessity  of  ProMnting 
to  Lowtr  Ooirt  for  BoTiow.  —  It  may  be  stated  generally  that  any  error 
of  law  occurring  at  the  trial  must  be  first  presented  to  the  lower 
court  for  review  by  obtaining  a  ruling  on  a  motion  for  a  new  trial, 
if  such  error  of  law  is  a  ground  for  a  new  trial.  Rulings  on 
demurrers  and  on  motions  relating  to  the  pleadings,  or  relating 
to  proceedings  after  judgment,  do  not  constitute  grounds  for  a 
new  trial,  and  will  be  reviewed  without  a  motion  for  a  new  trial.* 

Erron  Appoul&g  in  tho  Boeord.  —  A  motion  for  a  new  trial  is  not 
necessary  to  secure  the  review  of  errors  of  law  which  appear  in  the 
record  without  the  aid  of  a  bill  of  exceptions.* 

Xrror  in  Evidonoe  and  Instmotiont.  —  In  order  to  obtain  a  review  of 

Ind.  487:  Lofton  e'.  Moore,  83  Ind.  112;  Hannibal,  etc.,  R.  Co.  v.  Mahoney,  43 
Zeller  v,  Crawfordsville,  90  Ind.  262;  Mo.  467;  Ancell  v.  Cape  Girardeau,  48 
Addleman  v.  Erwin,  6  Ind.  494;  Mar-  Mo.  80;  Funkhouser  v,  Mallen,  62  Mo. 
tin  V.  Martin,  74  Ind.  207.  But  see  555;  Benton  v,  Lindell,  10  Mo.  557; 
Manchester  v.  Dodge,  57  Ind.  584;  Mc-  Bagby  v,  Emberson,  79  Mo.  139;  Fin- 
Donald  V.  Stader,  10  Ind.  171.  ney   v.   State,   9   Mo.  634;    Halsey   r. 

1.  To  determine  what  errors  of  law  Meiniath,   54  Mo.  App.  335;  Pratt  v, 

are  grounds  for  a  new  trial,  see  supra^  Rogers,  5  Mo.  53;  Matter  of  Gerstacker, 

III.  12.  Errors  of  Law  Occurring  at  the  57  Mo.  App.  71 ;  Rankin  v,  Lawton,  17 

Trial.  Mo.  App.  574;  Lewis  v,  Moxey,  9  Mo. 

Limiting  Hnmbor  of  WitaeoMO.  —  An  App.  597. 

order  limiting  the  number  of  witnesses  Nebraska,  —  Farris  v.  Slate,  46  Neb. 

must  be  presented  to  the  trial  court  by  857. 

a  motion  for  a  new  trial,  or  such  order  Tennessee.  —  Wells    v.    Moseley,     4 

will  not  be  reviewed  on  appeal.     Bur-  Cold w.  (Tenn.)  401. 

naus  V.  NoF'vofjd  Park,  138  111.  147.  IVaskington,  —  Kennedy  v.  Derrick- 

Ezolnsion    of   Witnesioo.  —  An    order  son,  5  Wa^h.  289. 

excluding    witnesses   will    not   be   re-  West  Virginia. — Spe nee  v.  Robinson, 

viewed  unless  brought  to  the  attention  35  W.  Va.  313. 

of  the  trial  court  by  a  motion  for  a  new  IVyoming.  —  Seibel  v.  Bath,  5  Wyom- 

trial.     Long  v.  Story,  13  Mo.  4;  Hill  v.  ing  409. 

Alexander,  77  Mo.  296.  A  motion  for  a  new  trial  is  not  neces- 

8.   Arkansas.  —  Union     County     v.  sary  to  secure  a  review  on  error  of  an 

Smith,  34  Ark.  6S4;  Steck  v.  Mahar,  26  order  refusing  to  permit  a  third  person 

Ark.  536;  Ward  z^.  Carlton,  26  Ark.  662;  to  intervene  in  an  action,  where  such 

Worthington   v.    Welch,  27  Ark.  464;  refusal  is    based  upon    the  pleadings 

Hanf  V.   Ford,  37  Ark.   544;    Clark  v.  alone  without  issues  joined  on   trial. 

Hare,  39  Ark.  258;  Norman  v.  Fife,  61  Deere  v.  Eagle  Mfg.  Co.,  49  Neb.  385. 

Ark.  33;  Smith  v.  Hollis,  46  Ark.  17.  Contra  —  Error  Appearing  in  Bill  of  Ex- 

Caiifornia.  —  State     Nat.     Bank    v.  ooptioni.  —  No  motion  for  a  new  trial  is 

Ginty,  108  Cal.  148.  necessary  in  some  states  where  errors 

lotva,  —  Drefahl  v.  Tuttle,  42   Iowa  concerning  instructions  or  evidence  or 

177  errors  noted  during  the  trial  are  made 

Kansas.  —  Stapleton  v.  Orr,  43  Kan.  to   appear  in   the    bill   of  exceptions. 

170;     Phelps,   etc..   Windmill    Co.    v.  Carpentier  v.  Williamson,  25  Cal.  154; 

Buchanan,    46    Kan.    314;     Columbia  Parrish  v.  Pcnsacola,  etc.,   R.  Co.,   28 

Land,  etc.,  Co.   v.  Daly,  46  Kan.   504;  Fla.    251 ;  Wallace  v.  Maxwell,  i  J.  J. 

Crawford  v.  Shaft,  46  Kan.  704.     But  Marsh.  (Ky.)  447;  Mcndota   v.  Fay,  i 

see  Waterson  v.  Devoe.  18  Kan.  223.  111.  App.  418;  Mercantile  Trust  Co.  v, 

Kentucky.  —  Humphreys  v.  Walton,  ^tna  Iron  Works,  4  0hioCir.  Ct.  Rep. 

2  Bush  (Ky.)  580;    Neflf  v.  Burch,  15  579;  Wells  z/.  Moseley,  4 Coldw.  (Tenn.) 

Ky.  L.  Rep.  812.  401;  Harvey  v.  Hill,  7  Tex.  591.     But 

Missouri.  —  Mclntire  v.  Mclntire,  80  see  Anderson  v.  Benjamin,  27  Ark.  26; 

Mo.  470;  Peltz  V.  Eichele,  62  Mo.  171;  Merriweather  v.    Erwin,    27   Ark.    37; 

Bevin  v.   Powell,  83  Mo.  365,  11  Mo.  Hunt    v.    Milligan,    57   Ind.    141;    De 

App.  216;  Carr  v.  Edwards,  i  Mo.  137;  Berry  v.  Smith,  2  Okla.  i. 
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for  ITew  Trial. 


errors  in  the  evidence,*  in  the  admission  or  exclusion  of  depo- 
sitions,* or  in  the  giving  or  refusing  of  instructions,'  such  errors 
must  be  first  presented  to  the  lower  court  for  review. 

Erron  in  Verdiot.  —  Error  in  the  amount  of  the  verdict,  or  in  the 
assessment  of  damages,  or  in  awarding  excessive  damages  will  not 
be  corrected  where  there  is  no  assignment  of  such  error  in  the 
motion  for  a  new  trial.* 

1.  See  supra.    III.    12.  e.  Errors  in  56  Ind.   288:    Baldwin  v,  Webster,  68 

Evidence.  Ind.    133;    Lawson   7/.  Hilgenberg,   77 

8.  DepoiitionB.  —  Error  in  orders  ad-  Ind.   221;  Warner  v.  Curran,  75  Ind. 

mitting    or  excluding    depositions  or  309:  Langohr  :•.  Smith,    81    Ind.   495; 

parts    thereof    will    not    be    reviewed  Chicago,  etc.,  R.  Co.  t*.  Linard,94  Ind. 

unless  assigned   as  a  cause   for  new  319;     Bake   v.   Smiley,   84    Ind.    212; 


trial.     Booth  v.  Wood,  5  Ky.  L.  Rep. 
763;  Louisville,  etc.,  R.  Co.  v.  Rogers, 


Thompson  v,  Marion,  etc..  Gravel  Road 
Co.,  98   Ind.  449;  Queen   Ins.   Co.   </. 


10  Ky.  L.  Rep.  726;  Jeflfersonville,  etc.,     Studebaker  Bios.   Mfg.  Co.,  117  Ind. 
R.  Co.   V.  Riley,  39  Ind.  569;    Dann-     416;  Michigan   City   v.    Ballance,    123 


hauer  v.  Hilton,  82  Ind.  531 ;  Ohio,  etc., 
R.  Co.  V.  Judy,  120  Ind.  397;  Morning- 
star  V.  Hardwick,  3  Ind.  App.  43T. 

8.  See  supra^   III     12.  d.    Errors  in 
Instructions. 


Ind.  334;  Carl  CO  v.  Moore,  4  Ind.  App. 
20;  Ft.  Wayne,  etc.,  R.  Co.  v.  Beyerle, 
no  Ind.  100;  Campbell  v.  Swasey,  12 
Ind.  70;  Hunt  v.  Milligan,  57  Ind.  141; 
Rout  V.  Menifee,  59  Ind.  525;  Mackison 


4.  Arkansas.  —  Crump  v.  Starke,  23     v.  Clegg,  95  Ind.  373. 


Ark.  131;  St.  Louis,  etc.,  R.  Co. 
V.  Branch,  45  Ark.  524;  Glasscock  v. 
Rosengrant,  55  Ark.  376;  Wilson  v. 
State,  51  Ark.  212. 

California.  —  Livermore  v.  Stine,  43 
Cal.  274. 

Illinois.  —  Jones  v.  Jones,  71  111.  562; 


Kansas.  —  Anderson  v.  Connecticut 
Mut.  L.  Ins.  Co.,  55  Kan.  81. 

Maryland.  —  Baltimore  Belt  R.  Co. 
V.  McColgan,  83  Md.  650. 

Minnesota.  —  Hennepin  County  v. 
Jones,  18  Minn.  199. 

Mississippi.  —  Kelly    v.    Brown,    32 


Ottawa,  etc.,  Valley  R.  Co.  v.  McMath,  Miss.  202. 

I  111.  App.  429;  Chicago,  etc.,  R.  Co.  z*.  Missouri.  —  Alexander  v.   Relfe,    74 

Glinny,  19   111.  App.  639;    Springfield  Mo.    495;     Chicago,   etc.,    R.    Co.    v. 

V,  Scheevers,  21  111.  App.   203;  Larson  Vivian,    33   Mo.   App.    583;    Witte    v. 

V.   Johhson,  42  111.  App.   198;  Rice  v.  Quinn,   38  Mo.   App.  681;    MrNirhols 

Heap,  46  111.  App.  448;  Peoria,  etc.,  R.  v.  Nelson,  45   Mo.  App.  446;  Weese  v. 

Co.  V.  Booth,  II  111.  App.  358;  Dressel  Brown,  102  Mo.  299;  Blanton  v.  Dold, 

V.  Lonsdale,  46  111.  App.  454;  Leyen-  109  Mo.  64;  Joyce  v.  Murnaghan,    17 

berger  v.   Rebanks,   55   III.   App.  441;  Mo.  App.  ii;  Bridges  t/.  Russell,  30  Mo. 

Stern  V.  Tuch,  55  III.  App.  445;  Crooks  App.  258;  Ridenhour  v.   Kansas  City 

V.   Hibbard,  58  111.  App.  568;   Stewart  Cable  R.  Co.,  io2  Mo.  270. 

V.   Butts,  61   111.   App.  483:  Emory  v.  Nebraska.  —  Everett  v.   Tidball,    34 

Addis,  71  111.  273;  Rosenberg  v.   Bar-  Neb.  803;  Volker  v.  First  Nat.  Bank,  26 

reit,  2  III.  App.  386;  Pennsylvania  Co  Neb.  602. 

V.  Conlan,  loi  111.  93;  Pittsburg,  etc..  New    York.  —  Houghton  v.  Starr,  4 

R.  Co.  f.  Reich,  loi  111.  157;  Vanliew  Wend.  (N.  Y.)  175;  Bulkcleyr.  Keteltas, 

V.  Galesburg  Second  Nat.  Bank,  21  III.  4  Sandf.  (N.  Y.)  450. 


App.  126;  McCord  v.  Mechanics'  Nat. 
Bank,  84  III.  49;  Western  Union  Tel. 
Co.    V.   Dc   Golyer,  27  111.  App.  489; 


Texas.  —  Seele  v.   Neumann,   (Tex. 
1886)  I  S.  W.  Rep.  274. 

Virj^inia.  —  Western  Union  Tel.  Co. 


Lin«_k  V.  Scheflfel,  32  III.  App.  17;  Han-  r.  Virginia  Paper  Co.,  87  Va.  418. 

sen  V.  Miller,  44  111.  App.  550;  Memory  West  Virginia.  —  Riddle  v.  Core,  21 

V.  Niepert,  33  111.  App.  131, 131  111.  623.  W.  Va.  530. 

See  r^u/ra,  Metcalf  ?/.  Fouts,  27  III.  no.  IVisconsin.  —  Lumsden  v.  Cross,    10 

Indiana.  —  Smith   v.    Elsas,  17  Ind.  Wis.  282;  Newton  i'.  Allis,  16  Wis.  197. 

201:  Westcott  zf.  Huff,  18  Ind.  245;  Dix  A  Verdict  Exceeding  the  Amount  Claimed 

V.  Akers,  30  Ind.  431;  Walpole  v.  Car-  must  be  corrected  by  a   motion  for  a 

lisle,  32  Ind.  415:  Indianapolis  v.  Par-  new  trial.     Such  objection  cannot  be 

ker,  31  Ind.  230;  Floyd  v.  Maddux,  68  raised  for  the  first  time  in  the  appellate 

Ind.  124;  Marks  v.  Purdue  University,  court.     Houghton  v.  Starr,  4  Wend.  (N. 
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2.  In  What  Proceedings  —  Mmt  Be  &  Trial  of  Iitne  of  Pact.  —  Amotion 
for  a  new  trial  is  proper  only  where  there  has  been  a  trial  of  an 
issue  of  fact  on  the  pleadings.^  It  must  be  distinguished  from 
a  rehearing  by  an  appellate  court  of  the  entire  record.* 

Belief  firom  Befanlt.  —  Where  a  judgment  has  been  rendered  with- 
out a  trial  the  proper  remedy  is  by  motion  to  vacate  the  judg- 
ment, not  by  motion  for  a  new  trial.* 

Trial  of  Ime  of  Law  —  Bemurren  —  Motion.  —  Where  there  has  been 
a  trial  of  an  issue  of  law  arising  on  a  demurrer  or  motion^  a  motion 
for  a  new  trial  is  improper  and  not  necessary  to  secure  a  review 
of  the  final  order.* 

Trial  of  Istae  of  Faot  on  Motion.  —  Where  an  issue  of  fact  is  tried  on  a 
motion,  a  motion  for  a  new  trial  is  improper  and  unnecessary,*  as 
the  law  contemplates  such  motion  only  after  an  issue  of  fact  has 
been  tried  upon  the  pleadings.* 

3.  To  What  Court  Motion  Must  Be  Made.  —  The  general  rule  is 
that  the  motion  for  a  new  trial  must  be  made  before  the  court 
which  tried  the  case,''  but  in  some  states  the  power  to  entertain 
such  motions  has  been  conferred  upon  other  courts  than  that  in 
which  the  trial  took  place.**    Where  two  courts  have  concurrent 

Y.)  175;  Fox  V.Graves.  46  Neb.  812;  But  under  the  Constitution  of  1879, 
Flannafjan  v.  Heaih,  31  Neb.  776.  the  only  method  is  by  a  petition  for  re- 
Error  in  the  Compatation  of  Interett  can  hearing.  Matter  of  Philbrook,  to8  Cal. 
be  corrected  oti.y  by  motion  for  new  14  [citing  Matter  of  Tyler,  71  Cal.  353; 
trial.  Lambeth  v,  Barney,  3  Rob.  Grangers'  Bank  v.  San  Francisco,  loi 
(La.)  251:  Edelin  v.  Richardson,  4  La.  Cal.  198].  See,  in  general,  article 
Ann.  502;  Voumans  v.  Heartt,  34  Mich.  Rehearing. 
397;  Turner  v.  Johnson,  95  Mo.  431.  3.  See  article    Defaults,  vol.  6.  p. 

1.  A  mo: ion  for  a  new  trial  is  not  an  152;  and  see  also  Corwin  v.  Thomas, 
appropriate  remedy  where  the  judg-  83  Ind.  no;  Savings,  etc.,  Society  v. 
mentis  rendered  by  default  and  there  Meeks,  66  Cal.  371;  Adams  v.  How- 
has  been   no  trial  upon  issues  of  fact,  ard,  14  Vt.  158. 

Foley  If.  Foley,   120  Cal.   33;  Savings,  4.  See  jw/r«,  IH.  12.  Errors  0/  Law 

etc.,  Soc.  V.  Meeks,  66  Cal.  371;  Greg-  Occurring  at  the  Trial. 

ory  'J.  Gregory,  102  Cal.  50;  Matter  of  6.  See  supra^  IH.   12.  Errors  0/ Law 

Heldt,  9S  Cal.  553.  Occurring  at  the  Trial. 

After  Diemiseal  of  Appeal.  —  Where  an  6.  Beach  v,  Spokane  Ranch,  etc.,  Co., 

appeal  from  a  justice's  court  was  dis-  (Mont.  1898)  52  Pac.  Rep.  560;  Harper 

missed   for   want  of  a  duly  executed  v.  Hildreth,  99  Cal.  265. 

bond,  the  defendant  is  not  entitled  to  a  7.  Minkler  v.   Minkler,    14  Vt.  558; 

new  trial,  since  there  was  no  trial  in  Blodgett    v.    Royalton,     16    Vt.    497; 

the  appellate  court.     Brayion  v.  Dex-  Adams    v.   Kellogg,    i     Root  (Conn.) 

ter,  16  R.  I.  70.  255. 

After  Trial  in  Appellate  Court. —  But  The  Supreme  Court  cannot  entertain 

a  new   trial    may   be  granted  after  a  a  motion  for  a  new  trial  in  the  Surro- 

trial  in  the   District  Court  on  appeal,  gate's  Court.      Howell  v,   Howell,   30 

State  V.  Second  Judicial  Dist.,  23  Nev.  Hun  (N.  Y.)  625. 

343.  8.  Bhode  Island. — The  Supreme  Court 

2.  California  —  Hew  Trial  in  Supreme  of  Rhode  Island  has  no  power  to  grant 
Court.  —  The  proper  method  to  obtain  a  new  trial  of  a  case  decided  at  a  special 
a  reconsideration  of  an  original  pro-  Court  of  Common  Pleas,  in  which  a  full 
ceeding  in  the  Supreme  Court  is  to  trial  has  been  had.  Vaughan  v.  Allen, 
move  for  a  new  trial.  People  v.  Coon,  3  R.  I.  122.  But  such  court  may  grant 
25  Cal.  635;  People  v.  Hollo  way,  41  a  new  trial  where  the  Court  of  Common 
Cal.  409;  Nevada  Bank  v.  Steinmetz,  Pleas  has  erroneously  granted  a  non- 
65  Cal.  219.  suit,  as  in  such  case  the  applicant  has 
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for  How  ?ri«l. 


jurisdiction  to  entertain  motions  for  a  new  trial,  after  a  new  trial 


been  deprived  of  a  full  and  fair  trial. 
Thurston  v.  Schroeder,  6  R.  I.  272. 

North  Dakota.  —  A  new  trial  for 
**  error  in  law  occurring  at  the  trial  *' 
cannot  be  granted  by  the  District  Court, 
as  Rev.  Code  M.  Dak.,  §  5630,  provides 
for  a  trial  anew  in  the  Supreme  Court. 
McICenzie  v,  Bismarck  Water  Co.,  6  N. 
Dak.  361. 

Hew  York.  —  Motions  for  new  trials 
are  generally  heard  at  a  special  term  of 
court.  See  Civ.  Code  N.  Y.,  §iS  999, 
1000,  looi,  1002.  See  also  Lusk  v. 
Lusk,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 
418;  Lusk  V.  Smith,  8  Barb.  (N.  Y.) 
570;  Graham  v,  Milliman,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)435;  Ball  v.  Syra- 
cuse, etc.,  R.  Co.,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  198;  Droz  v.  Lakey,  2 
Sandf.  (N.  Y.)  681;  Leggett  v.  Mott, 
2  Sandf.  (N.  Y.)  720;  Clarke  v.  Ward,  4 
Duer  (N.  Y.)  206;  Seeley  v.  Chittenden, 
10  Barb.  (N.  Y.)  303;  Anderson  v, 
Dickie,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
83;  Matter  of  Clark,  40  Hun  (N.  Y.) 
233;  Giraudat  v.  Korn,  8  Daly  (N.  Y.) 
406:  Meyer  v.  Fiegel,  38  How.  Pr.  (N. 
Y.  Super.  Ct.)  428;  Hastings  v.  Mc- 
Kinley,  3  Code  Rep.  (N.  Y.  C.  PI.)  lo. 

Under  Code  Civ.  Pro.  N.  Y,,  §  looi, 
where  a  decree  rendered  by  a  court  or 
referee  directs  an  interlocutory  judg- 
ment and  directs  further  proceedings 
before  a  final  judgment  can  be  entered, 
a  motion  for  a  new  trial  upon  one  or 
more  exceptions  may  be  made  at  gen- 
eral term  aftersuch  interlocutory  judg- 
ment and  before  final  judgment.  Cook 
V.  Darrow,  22  Hun  (N.  Y.)  306;  Hath- 
away V.  Russell,  7  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  138;  Bennett  v.  Austin,  10 
Hun  (N.  Y.)  451;  Moore  tj.  Oviatt,  35 
Hun  (N.  Y.)  216;  BoUes  v.  Duflf,  55 
Barb.  (N.  Y.)  580,  38  How.  Pr.  (N.  Y.) 
504;  Toms  V.  Greenwood,  (Buffalo 
Super.  Ct.)  30  N.  Y.  St.  Rep.  478,  9  N. 
Y.  Supp.  6i56. 

Under  Code  Civ.  Pro.  N.  Y.,  §  1002, 
motions  for  new  trials  on  the  ground  of 
newly  discovered  evidence  or  surprise 
must  be  made  at  special  term,  and  can- 
not be  made  at  general  term.  Newhall 
V.  Appleton,  46  N.  Y.  Super.  Ct.  6; 
Seeley  v.  Chittenden,  10  Barb.  (N.  Y.) 
303;  Clarke  v.  Ward,  4  Duer  (N.  Y.) 
206;  Tracey  v,  Altmyer,  46  N.  Y.  598; 
BIydenburg  v.  Johnson,  9  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  459;  Raphael- 
sky  V,  Lynch,  34  N.  Y.  Super.  Ct.  31, 
43  How.  Pr.  (N.  Y.)i57;  Luddington  v. 


Miller,  36  N.  Y.  Super.  Ct.  i;  Merse- 
reau  v.  Pearsall,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  293;  Chamberlain  v, 
Lindsay,  l  Hun  (N.  Y.)  231;  Anderson 
V.  Dickie,  26  How.  Pr.  (N.  Y.  Super.  Ct.) 
199,  17  Abb.  Pr.  (N.  Y.)  83. 

Whon  Exooptions  Heard  at  General 
Term.—  Under  Code  Civ.  Pro.  N.  Y., 
§  1000,  exceptions  taken  at  a  jury  trial 
may  be  heard  at  any  lime  during  term 
by  the  trial  judge,  or  he  may  direct  that 
they  be  heard  at  the  general  term  upon 
a  motion  for  a  new  trial.  Morrison  v. 
New  York,  etc.,  R.  Co.,  32  Barb.  (N. 
Y.)  568;  Garner  v.  Mangam,  46  N.  Y. 
Super.  Ct.  365;  Morris  v.  Brower,  4 
Sandf.  (N,  Y.)  701;  Quinlan  v.  Strat- 
ton,  (Supreme  Ct.)  28  N.  Y.  St.  Rep. 
385,  affirmed  121  N.  Y.  705;  Roosa  v. 
Snyder,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)285;  Webster  z/.  Cole,  17  Hun  (N. 
Y.)  507;  MacNaughton  v.  Osgood,  114 
N.  Y.  574;  Mason  i/.  Breslin,  40  How. 
Pr.  (N.  Y.  Super.  Ct.)  436;  Price  v. 
Keyes,  i  Hun  (N.  Y.)  177,  reversed  on 
other  grounds  in  62  N.  Y.  378;  Post  v. 
Hathorn,  54  N.  Y.  147,  cverruliug  Beat- 
tie  V,  Niagara  Sav.  Bank,  41  How.  Pr. 
(N.  Y.  Supreme  Ct.)  137. 

No  question  of  fact  can  be  so  re- 
viewed, as  the  general  teim  is  limited 
to  exceptions  taken  at  a  jury  trial.  It 
must  be  first  heard  at  special  term. 
Ross  V.  Harden,  42  N.  Y.  Super.  Ct. 
427;  Dickerson  v,  Wason,48  Barb.  (N. 
Y.)  412;  Morange  v.  Morris,  32  Barb. 
(N.  Y.)65o,  20  How.  Pr.  (N.  Y.)  257: 
Cronk  z/.  Canfield,  31  Barb.  (N.  Y.)  171; 
Schwarz  v,  Fatnily  Fund  Soc,  58  N.  Y. 
Super.  Ct.  515;  Hoxie  z.  Greene,  37 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97; 
Collins  V.  Albany,  etc.,  R.  Co.,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  435.  See  also 
article  Certified  Cases,  vol.  3,  p.  950 
et  seq. 

In  the  Distriot  of  Columbia  the  legal 
effect  of  an  order  that  a  motion  for  a 
new  trial  be  heard  at  general  term  in 
the  first  instance  is  equivalent  to  a  re- 
fusal of  the  presiding  justice  to  enter- 
tain the  motion  upon  his  minutes  of  the 
trial,  and  the  case  can  only  be  heard  at 
the  general  term  upon  a  bill  of  excep- 
tions to  be  settled  by  the  justice.  Dod- 
dridge V.  Gaines,  i   MacArthur  (D.  C.) 

335- 

Federal  Conrts  may  follow  the  prac- 
tice of  state  courts  as  to  motions  for 
new  trials  in  actions  at  law,  and  when 
a  motion  is  required  to  be  made  at  a 
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is  refused  in  one  court  the  other  court  will  not  entertain  another 
application  (mi  tke  same  graunds.^ 

Coirti  «f  Ctontrfti  Jiixiidi«iioK.  —  Only  courts  of  general  jurisdiction 
have  the  inherent  power  to  grant  new  trials.'  Such  courts  had 
that  power  at  common  law,  and  statutory  provisions  relating  to 
new  trials  should  be  considered  as  a  limitation  upoA  rather  than 
an  extension  of  such  power.' 

Ctnrtt  of  ttMi9t »  x^nftM  Ji&MletiMi  ^have  no  inherent  power  to 
grant  new  trials,  and  possess  only  fiuch  powers  as  have  been  con- 
ferred upon  them  by  statute.^ 

Hew  Trial  in  Equity  of  Law  CaM.  —  Under  extraordinary  and  unusual 
circumstances  a  court  of  equity  may  grant  a  new  trial  of  a  law 
case  ^  where  it  appears  that  injustice  has  been  done  and  no  remedy 
can  be  obtained  at  law.*     If  the  application  has  been  refused  at 

special  term  by  the  laws  of  cke  Mate,  Ic  AroWto   6oii]ti.  —  AIdioug4i    probate 

may  be  made  at  a  stated  term  of  a  fed-  courts   may  vacate  their  o^vn  orders, 

eral  court.     Emma  Silver  Min.  Co.  v.  they  batre  no  power  to  set  aside  verdidts 

Park,  14  Blatchf.  (IJ.  S.)  4ii-  unless  authorized  to  do  so  by  statute, 

1.  Newby  v.  Territory,  lOreg^on  163.  since  such  courts  are  of  inferior  allffd 

After  a  trial  jndgre  has  refused  an  ap-  limited  jurisdiction.     Battling  v.  Jamt- 

pltcation  for  a  new  trial  on  the  groafid  son,  44  Mo.  141. 

of  excessive  damage,  and  an  appeal  has  In  tlie  Distilot  of  OolvsMa  a  motion  for 

been  dismissed  by  the  Supreme  Court  a  new  triai  on  a  bill  of  escceptions  wilfl 

for  want  of  jurisdiction,  another  judge  be  heard  in  the  Supreme  Court  of  the 

of  the  same  trial  court  has  no  power  IHstrict  at  its  general  term  although 

to    grant    a    new   trial    on    the   same  the     issues    have    been   sent    to    the 

grounds  as  before.     Steele  ».  Chariotte,  Orphans'  Court  to  be  tried  by  a  jury, 

etc.,  R.  Co.,  14  S.  Car.  324.  Coughlan  v.  Poalson,  2  MacArthHr(D. 

Altor  Bookottng  In  Another  Oonrt.  —  A  C.)  208. 

District  Coarc  has  the  power  to  grant  a  Mariiw  Cloiirt  of  Vow  Toxk.  —  la  the 

new  trill  in  a  case  in  which  it  has  ren*.  absence    of  statutory   permission   the 

dered  judgment,  although  such  jndg-  Marine    Court   was  held   to  have   no 

raeni  has  been  docketed  in  the  Court  of  power  to  grant  a  new  trial,  as  it  was  not 

Common  Pleas.     Baisley  v.  Universal  a  court  of  general  jurtsdictHon.     Wii- 

Drier,  etc.,  Co.,  (N.J.  1898)  39  Ad.  Rep,  Hams  ».  Tradesnaren's  F.  Ins.  Co.,   i 

657.  Daly  (N.  Y.)  437;  People*.  Justices,  t% 

8.  McNamara  v.  Minnesota  Cent.  R.  Wend.  (N.  Y.)  220.     Subsequently  this 

Co.,  12  Minn.  388;  Bartling  v,  Jamison,  power  was  conferred  by  the  Act  of  1867, 

44  Mo.  141;  Arellano  v.  Chacon,   i   N.  c.  784,  ^  5;  Herzig  k^.  Metzger,  62  How. 

Mex.  269;  Horn  v.  Queen,  4  Neb.  loiS;  Pr.  (N.  Y.  Marine  Ct.)  355;  Murphy  v. 

Eufaula  Home  Ins.  Co.  v.  Plant,  37  Ga.  Long,  i  Hilt.  (N.  Y.)  309,  4  Abb.  Pr.  (N. 

672;    Holbert  v.   Montgomery,  5  Dana  Y.)  476;  Schwab  t/.  Elias,  2  Civ.  Pr*. 

(Ky.)  II.  R'ep.  (N.  Y.  Marine  Ct.)  340. 

8.  Bartling  v.  Jamison,  44  Mo.  141;  5.  See  article  Btlls  of  Review,  vol. 

Com.  V,    McElhaney,    iii    Mass.   439;  3.  "p.   569;    Reid  f.  Defe^dorf,  87  Hun 

Com.  V.  Green,  17  Mass.  515.  (N.  Y.)  40. 

4.  McDanielt/.  Coleman,  14  Ark.  545;  6.  Faulkner    v,    Hartrood,  6   Ratid. 

Helmich  v,   Johnson,    i    Morr.  (Iowa)  (Va.)   125;    Pleasants    v.  Clements,    2 

89;  Booth  V.  Stamper,  6  Ga.  172;  Stew-  Leigh  <Va.)  474;  Dixon  r.  Graham,  16 

art  V.   State,   98   Ga.    202;    People  v,  Iowa  310;    Barrow   v»   jottes,    i   J.   J. 

Chenango,    2   Cai.   Cas.   (N.    Y.)  319;  Marsh.  (Ky.) 470;  Taylor  v.  Bradshaw, 

Downing  v.  Garner,  i  Mo.  751.  6    T.    B.    Mon.  (Ky.)   145;    Glover  v. 

fnstieeo  of  tho  Peaee  have  only  such  Hedges,  i  N.J.  Eq.  113;  Green  «/.  Rob- 
power  to  grant  new  trials  as  is  conferred  inson,  5  How.  (Miss.)  80^;  Harrison  t^. 
by  statute.  The  only  remedy  in  cases  Harrison,  i  Litt.  (Ky.)  »4o;  Ward  4f, 
not  provided  for  by  statute  is  by  ap-  Chiles,  3  J.  J.  Marsh.  (Ky.)487;  Vee<A 
peal.  See  article  Justices  of  the  7/.  Pennebaker,  2Bibb(Ky.)326;  Cairo, 
Peace,  vol.  12,  p.  664.  etc.,  R.  Co,  f.  Titus,  32  N.  J.  E^,  397, 
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law,  it  will  not  be  entertained  by  a  court  of  equity.* 

4.  To  What  Judge  Motion  Must  Be  Kade  —  Trial  Judge  or  BuooeiMr. 
—  The  general  rule  is  that  the  motion  for  a  new  trial  must  be 
decided,  if  possible,  by  the  judge  who  tried  the  case,*  because  he 
has  heard  the  evidence  and  is  better  qualified  to  pass  upon  ques- 
tions of  fact.' 

1.  Bush  V.  Craig,  4  Bibb  (Ky.)  168;  shall  stand  as  evidence  on  the  new 

Davis  V,   Bass,  4  Ind.  313;    Davi^  v,  trial,  and  no  order  is  made  vacating  the 

Staples,  45  Mo.  $^7;  Eyster's  Appeal,  reference,  the  new  trial  must  be  before 

65  Pa.  St.  473;    Folsom  v.  Ballard,  36  the  referee.     Owen  v.  Cawley,  36  N.  Y. 
U.  S.  App.  75,  70  Fed.  Rep.  12.  600. 

8.  Giraudat  v,   Kom,  8  Daly  (N.  Y.)  On  a  motion  for  new  trial  in  a  case 

406;  Ryle  V,  Harrington,  14  How.  Pr.  tried  by  referee,  the  court  may  hear  the 

(N.  Y.  Supreme  Ct.)  59,  4  Abb.  Pr.  (N.  motion,  or  may  refer  it  back  to  the  ref- 

Y.)42i;  Anderson  V.  Market  Nat.  Bank,  eree  and  subsequently  review  the  rul- 

66  How.   Pr.   (N.  Y.  Supreme  Ct.)  8;  ing  of  the  referee  as  to  a  new  trial,  or 
Reich  V,  McCrea,  (City  Ct.)  26  N.  Y.  St.  the  court  may  make  its  own  findings 
Rep.  926,  7  N.  Y.  Supp.  600.  from  the  evidence  taken  before  the  ref- 
it is  the  duty  of  the  judge  who  tries  eree,  merely  treating  the   findings  of 

a  case  to  go  through  with  it  and  hear  a  the  referee  as  advisory.     Wasatch  Min. 

motion  for  new  trial  if  made;  and  he  Co.  v.  Jennings,  14  Utah  221. 

cannot  refuse  to  hear  such  motion,  or  8.  BnUngofSuooeMor  on  Conflicting  Evl- 

transfer  the  case  and  motion  to  any  deiilbe.  —  Where  a  motion  for  new  trial 

one  of  his  colleagues  for  final  disposi-  is  made  in  a  case  which  has  been  tried 

tion.     Voullaire  v,  VouUaire,  45   Mo.  before  another  judge,    on  the  ground 

603.  that  the  evidence  is  insufficient,  it  is 

Where  a  motion  for  a  new  trial  is  the  duty  of  the  successor  to  exercise  the 

made  before  a  judge  other  than  the  one  same  discretion  in   granting  the   mo- 

who  presided  at  the  trial,  the  general  tion  as  if  the  cause   had  been  tried  be- 

term  will  assume  that  a  direction  had  fore  himself.     If,  in  his  judgment,  the 

been  given  by  the  trial  judge,  allowing  evidence  is  not  sufficient,  or  the  verdict 

the  motion  to  be  so  made.     Martin  v,  is  contrary  to   the  evidence,  he  may 

Piatt,  (Supreme  Ct.)  40  N.  Y.  St.  Rep.  grant  anew  trial  although  the  evidence 

761.  is  conflicting.     The  rule  of  the  appel- 

Under  Code  Civ.  Pro.  N.  Y.,  §  1002,  late  court  that  a  verdict  on  conflicting 

a  motion   for  a  new  trial   cannot  be  evidence  will  not  be  disturbed  is  not 

heard  at  a  special  term  held  by  another  applicable  in  such  case,  although  it  is 

judge  unless  the   judge  who  presided  true  that  the  successor  did  not  have  the 

at  the  trial  is  dead  or  his  term  of  office  advantage  of  hearing  the  evidence  at 

has  expired,  or  he  specially  directs  the  the   trial.      Hughley   v.   Wabasha,   69 

motion   to  be  heard    before    another  Minn.  245;  Wilsons/.  California  Cent, 

judge.      Tunstall  v.  Winton,  31  Hun  R.  Co.,  94  Cal.  166. 

(N.  Y.)  222.  Where  a  case  was  tried  by  the  court 

In  Illinois  another  judge  of  the  same  without  jury,  and  findings  were  re- 
distrlct  may  entertain  a  motion  for  a  turned,  on  a  motion  for  a  new  trial  be- 
new  trial  although  he  did  not  preside  fore  a  successor  of  the  .trial  judge  it  is 
at  the  trial  of  the  case.  If  the  appli-  the  duty  of  the  successor  to  examine 
cant  for  a  new  trial  desires  to  secure  the  evidence,  even  though  it  is  conflict- 
the  advantage  of  rehearing  before  the  ing,  and  if  dissatisfied  with  the  conclu- 
judge  who  tried  the  case,  he  should  ap-  sions  reached,  to  grant  a  new  trial, 
ply  for  a  continuance,  otherwise  be  The  rule  is  the  same  whether  (he  mo- 
cannot  complain,  as  in  some  cases  it  is  tion  is  heard  by  the  judge  who  tried  the 
the  duty  of  the  associate  judge  to  dis-  case  or  by  some  other  judge  whose  only 
pose  of  such  motions  before  the  close  knowledge  of  the  facts  is  obtained  from 
of  the  term.  Chicago,  etc.,  R.  Co.  the  record.  Tones  v,  Sanders,  103  Cal. 
V.  Marseilles,  107  111.  313.  678;  Reynolds  v.  Reynolds,  44  Minn. 

ITow  Trial  Btfore  Beteoe.  —  Where  a  132. 

new  trial  is  granted  in  a  case  tried  be-  If  the  new  judge  is  embarrassed  by 

fore  referee,  and  the  order  directs  that  the  question  of  the  sufficiency  of  the 

the  evidence  taken  on  the  former  trial  evidence  which  he  has  not  heard,  he 
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or  Inoomiiig  Judge.  —  When  the  trial  judge  dies  or  goes  out 
of  office  the  motion  for  a  new  trial  may  be  decided  by  the  suc- 
cessor or  incoming  judge.* 

Change  of  Distriot  —  Jndge  Hot  Trying  Canto.  —  Where  a  cause  is  in 
effect  transferred  from  one  district  to  another  by  a  change  of 
boundaries,  the  motion  may  be  heard  in  the  new  district  before 
a  judge  who.  did  not  try  the  cause.* 

5.  Time  When  Motion  Must  Be  Made  — ^7.  Rule  at  Common 
Law.  —  At  common  law  the  time  within  which  a  motion  for  a 
new  trial  was  required  to  be  made  was  fixed  by  rule  of  court. 
In  chancery  the  application  was  made  before  the  enrollment  of 
the  decree.^  In  the  common-law  courts  the  rule  required  the 
motion  to  be  made  within  the  first  four  daj's  of  the  next  succeed- 
ing term  after  the  trial.* 

should  direct  a  new  trial,  as  the  appli*  trial  in  a  case  wherein  the  judge  of  an- 

cant  has  the  same  right  to  have  his  mo-  other  district  presided  during  the  trial, 

tion  for  a  new  trial  heard  as  he  has  to  but  ceased  to  preside  before  the  hear- 

defend  a  suit.     Woodfolk  v.  Tate,  25  ing  of  such   motion.     State  v.  Gaslin, 

Mo.  597;  Cocker  v.  Cocker,  56  Mo.  180;  32  Neb.   291;  Lauder  y.  State,  50  Neb. 

Bass  V.  Swingley,  42  Kan.  729;  Bremen  140. 

Bank   v.    Umrath,    55    Mo.    App.   43;  Failare  to  Settle  Bill  of  Ezoeptions  — 

American  Cent.    Ins.   Co.    v,   Neflf,  43  Missouri. —  Where  the  trial  judge  dies 

Kan.  457.  after  having  overruled  a  motion  for  new 

1.  Watkins  v.  Paine,  57  Ga.  50;  Field  trial,  and  before  settling  the  bill  of  ex- 

V,   Thornton,    i    Ga.    306;    Hugins  v.  ceptions,  his  successor  is  autjjiorized  by 

Veal,  98  Ga   137;  American  Cent.  Ins.  statute  to  settle  the  bill  of  exceptions 

Co.   V.  Neflf,  43  Kan.  457;  Reynolds  v.  and  therefore  has  no  power  to  grant  a 

Reynolds,  44  Minn.  132;  State  v.  Perk-  new  trial  for  want  of  a  proper  bill  of 

ins,   139  Mo.  106;  New   York  L.   &   F.  exceptions.     State  t/.  Walls,  113  Mo.  42. 

Ins.  Co.  V.   Wilson,  8    Pet.  (U.  S.)29i;  "  Formerly  an  incoming  judge's  only 

Ed«vards  v,  James,  13   Tex.  52;  Ott  v.  course  when  called  upon  to  pass  upon 

McHeary,  2  W.  Va.  73.  a  motion  for  a  new  trial,   filed  before 

A  motion  for  new  trial  is  more  prop-  his  predecessor,  but  undisposed  of,  was 
erly  considered  by  the  judge  before  to  grant  such  motion.  Cocker  v, 
whom  the  trial  was  had;  but  a  judge  Cocker,  56  Mo.  180;  Woodfolk  v,  Tate, 
sitting  subsequently  at  the  same  term  25  Mo.  597.  Since  then,  however,  sec- 
ts not  precluded  from  considering  such  tion  2171,  Revised  Statutes  1886,  has 
motion.  Malone  v,  Eastin,  2  Port,  been  passed,  which  enables  an  incom- 
(Ala.)  182.  ing  judge  to  sign  a  bill  of  exceptions." 

A  subsequent  judge    may  hear  and  State  r.  Perkins,  139  Mo.  106. 

determine  a  motion    to  set  aside  a  ver-  2.  Manufacturers'   Mut.    F.  Ins.  Co. 

diet  of  a  jury  and    grant  a  new  trial,  v.   Daball,   79  Mich.   241 ;    Jeansch   v, 

where  such  moiion   was  made   before  Lewis,    i  S.    Dak.  609;    Woodfolk  v, 

a  preceding  juJi^e    and    left   undeter-  Tate,  25   Mo.   597;  Bass   v,  Swingley, 

mined;    but  in   doing   so  he  must  act  42  Kan.  729. 

upon  the  evidence  upon  which  the  ver-  Where  a  Court  Is  Abolished  and  the 

diet  was  foundeJ.      What  thatevidence  business   transferred    to   an   appellate 

was  may  be  ascertained  by  the  notes  of  court,  the  appellate  court  has  no  power 

the  jud^e  who  presided  at  the  trial,  by  to  set  aside  the   verdict  and  grant  a 

his  affidavit,  or  that  of  the  counsel  in  new  trial  in  a  cause  transferred  to  it 

the  case,  by  a    re-examination  of  the  after   verdict    and    before    judgment, 

witnesses,  or  by    any  other  mode  that  Cummings  v.  White  Mountains  R.  Co., 

may  be  lawful.     Ott  v.  McHenry,  2  W.  43  N.  H.  114. 

Va,  73.  8.  Daniell    Ch.    Pr.   1554;    Clapp  v, 

AfUr  Trial  by  Judge  of  Another  Dis-  Thaxter,  7  Gray  (Mass.)  384;  Thomp- 

trlct.  —  A  judge  of  the  District  Court,  son  v.  Goulding,  5  Allen  (Mass)  81. 

within   his  own  judicial  district,  may  4.  3   Black.    Com.    387;    Conklin   v, 

hear  and  determine  a  motion  for  a  new  Hinds,  16  Minn.  457;  Jackson  t.  Chace, 

857  Volume  XIV. 


IL^Miti«ii  ty  Motion               NEW  TRIAL.                          Ibr  ]r«w  trkL 

Wtero  Tberd  It  Ho  Bide  of  Conit,  it  13  for  the  judge  before  whom  the 
motion  is  made  to  decide  in  each  instance  whether  or  not  it  is 
made  too  late.* 

Ik  Time  Fixed  by  Statute.  ^^  Statutes  in  many  states  •  fix 
the  time  within  which  a  party  may  move  for  a  new  trial  for  errors 

15  Johns.  (N.  Y.)  354;  Birt  v.  Barlow,  term  after  such  findings  were  filed. 
T  Doug.  171;  Rex  V,  Bell,  2  Stra.  995;  Conklin  v.  Hinds,  16  Minn.  457. 
Graddy  v.  Hightower,  i  Ga.  252.  Vvliere  no  time  is  fixed  by  statute  or 
In  Birt  v.  Barlow,  i  Doug.  171,  the  by  rule  of  court,  the  motion  must  be 
rule  of  court  required  the  motion  to  made  before  judgment,  if  the  applicant 
be  made  within  four  days  of  the  begin-  has  a  reasonable  opportunity  to  maice 
ning  of  the  term,  including  the  first  it  at  that  time,  but  if  not  he  may  make 
day.  the  motion  at  any  reasonable  time  with- 
in the  absence  of  a  rule  of  court  the  in  the  time  for  taking  an  appeal, 
motion  may  be  filed  at  any  time  during  Kimball  v.  Palmerlee.  29  Minn.  302; 
the  term  at  which  the  verdict  is  found.  Deering  v.  Johnson,  33  Minn.  97.  This 
Gant  V,  Shelton,  3  B.  Mon.  (Ky.)  appears  to  be  the  rule  in  New  York 
420.  also.  See  Baumann  v.  Moseley,  63 
Praotioe  at  Oommon  Law  —  Tim«  for  Hun  (N.  Y.)  492;  Croner  v.  Farm- 
ITew  Trial. —  In  Heiskell  v.  Rollins,  81  ers*  F.  Ins.  Co.,  18  N.  Y.  App.  Div. 
Md.  397,  the  practice  at  common  law  is  263. 

outlined  as  follows:  "  At  common  law  Where  no  time  is  fixed  by  the  statute 

it  was  incumbent  on  the  plaintiff,  after  giving  a  new  trial  as  a  matter  of  right, 

verdict,  to  enter  a  rule  for  judgment  the  motion  should  be  denied  where  it 

nisi  causa.,  and  this  rule  expired  in  four  was  not  made  until  a  writ  of  possession 

days.     Within  the    four  days  the  de-  was  applied  for,  more  than  one  year 

fendant  had  the  rigl^t  to  move  for  new  after  judgment  and  after  two  terms  of 

trial  or  arrest  of  judgment,  and  unless  court,  as  such  motion  was  not  made 

the  motion  was  made  within  that  time  within  a  reasonable    time.     Snider  v. 

the  right  was  gone.     In  Clerk  v.  Row-  Rinehart,  18  Colo.  18. 

land,  I  Salk.  399,  it  is  said:  *  So  where  Eztentlon  of  Time,  —  A  rule  of  court 

there  is  a  verdict  there  must  be  four  permitting  an  extension  of  the  time  for 

days  between  the  verdict  and  the  judg-  preparing  and  settling  a  bill  of  except 

ment.*      'Therefore,   after    verdict  or  tionscarries  with  it  the  power  to  extend 

writ  of  inquiry,  the  course  is  for  the  the   time   for  granting    a    new    trial, 

plaintiff  to  give  a  rule  to  enable  bim  to  Evans  v,  Humphreys,  9  App.  Cas.  (D. 

enter  his  judgment  nisi  causa,*     In  the  C.)  392. 

Court  of    King's  Bench,  the  day  on  After  Judgment  Entered.  —  New  trials 

which  the  verdict  was  entered  was  not  were     granted     by    the    common-law 

reckoned  one  of  the  four  days,  and  the  courts,  in  peculiar  and  extraordinary 

four  days  were  computed  exclusive  of  cases,  by  the  court  on  its  own  motion, 

the  day  on  which  the  rule  was  made,  although  a  judgment  had  been  entered. 

In  the  Court  of  Common  Pleas,  how-  Rex  v.  Holt,  5  T.  R.  436;  Rex  v.  Teal, 

ever,  the  practice  was  to  include  the  11   East  308;    Rex  v.  Waddington,   i 

day  on   which  the    rule    was    made.  East  146. 

*  *  *  And  in  Standfast  v.  Chamber-  After  Motion  in  Arrest.  —  In  extraor- 
laine,  3  Salk.  215,  the  judgment  was  set  dinary  cases  a  motion  maybe  enter- 
aside  because  it  had  been  entered  be-  tained  after  a  motion  in  arrest  of  judg- 
fore  the  expiration  of  the  four  days,  as  ment.  Candler  v.  Hammond,  23  Ga. 
required  by  law."  493;     Graddy     v.    Hightower,    i    Ga. 

1.  Motion  Within  Seasonable  Time—  252. 
Diseretion  of  Court.  —  Where  the  statute  8.  Federal  Courts,  —  A  motion  for  a 
fixes  no  time  within  which  a  motion  for  new  trial  may  be  filed  at  any  time  dur- 
a  new  trial  must  be  made,  the  court  ing  the  term  at  which  the  verdict  was 
may  in  its  discretion  grant  a  new  trial  rendered.  Section  987,  Rev.  Stat.  U. 
although  the  motion  was  filed  after  S.,  relates  only  to  the  method  of  stay- 
judgment,  it  appearing  that  the  delay  ing  execution  pending  a  new  trial,  and 
was  caused  by  an  application  for  sup-  does  not  limit  the  time  for  filing  the  mo- 
plemental  findings  and  that  the  motion  tion.  Felton  v.  Spiro,  47  U.  S.  App. 
for  a  new  trial  was  made  at  the  next  402,  78  Fed.  Rep.  576. 
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pertaining  to  the  trial,  verdict,  or  decision.     Generally  it  is  two,^ 

Court  of  Claims,  —  By  Rev.  Slat.  U.  sey  ».  Sargent,  104  N.  Y.  663 ;  Dor- 
S.,  g  1088,  the  Court  of  Claims  has  Chester  v,  Dorchester,  121  N.  Y.  156. 
power  to  stay  the  payment  of  a  juiig-  The  decision  of  a  referee  cannot  be 
meat  and  grant  a  new  trial  "  at  any  reviewed  hy  a  motion  for  a  new  trial 
time  while  any  claim  is  pending  before  under  this  section.  Cook  v.  Darrow, 
It,  or  on  appeal  from  it,  or  within  t<iro  22  Hun  (N.  Y.)  306.  Where  the  de- 
years  next  after  the  final  disposition  cision  of  a  referee  is  interlocutory  a 
of  such  claim,'*  and  may  grant  a  new  motion  for  a  new  trial  is  proper.  Ap- 
trial  at  a  subsequent  term.  Belknap  plebee  v.  Duke,  (Supreme  Ct.)  13  N.  Y. 
V.  U.  S.,  150  U.  S.   588  \citing   U.  S.  v.  Supp.  929. 

Ayres,  9  Wall.  (U.   S.)  608;    U.  S.  v.  Error  of  Judge  as  to  Fact  or  Law,— 

Crusell,   12  Wall.  (U.   S.)  175;  Ex  p.  Under  N.  Y.  Code,  §  1002,  amotion  for 

Russell,  13  Wall.  (U.  S.)  664;  Ex p,  U.  a  new  trial  founded  on  allegations  of 

S.,  16  Wall.  (U.  S.)  699;  Young  t/.  U.  error  in  a  finding  of  fact  or  ruling  upon 

S.,  95  U.  S.  641].  the  law,  made  by  the  judge  upon  the 

Michigan.  —  A    rule  of  the  Circuit  trial,  must  be  made  and  notice  given 

Court  requiring  a   motion   for  a  new  before  the  expiration  of  the  time  within 

trial  to  be  made  in  two  days  does  not  which  an  appeal  can  be  taken  from  the 

interfere  with  the  common-law  discre-  judgment.     Forstman  v.  Schulting,  38 

tion  of  the  court  to  entertain  motions  Hun  (N.  Y.)  482;  Atkinson  v.  Trues- 

made    after    that    time.      People    v,  dell,  57  N.  Y.  Super.  Ct.  600;  Martin  v, 

Wayne  Circuit  Judge,  20   Mich.  220;  Piatt,  26  Abb.  N.  Cas.  (N.  Y.  Supreme 

People  V.  Sackett,  14  Mich.  243.  Ct.)  382;    Kehrley  v.  Shafer,  92  Hun 

Rule  21,  Revised  Rules  of  Michigan  (N.  Y.)  196. 

Circuit  Courts,  requires  that  motions  A  motion  for  a  new  trial  upon  errors 

for  new  trials  and  motions  in  arrest  of  and  exceptions  taken  at  the  trial  and 

judgment,  with  the  reasons  on  which  upon  the  ground  that  there  was  no  evi- 

they  are  founded,  shall  be  filed  and  a  dence  to  sustain  certain  findings  must 

copy   thereof  served  on   the  opposite  be   made  before  the  expiration  of  the 

party  within  five  days  after  the  rendi-  time   within   which   an  appeal  can  be 

tion  of  a  verdict  or  decision  of  the  court,  taken    from    the    judgment;    that    is, 

or  within  such  further  time  as  shall  be  within  thirty  days  after  service  upon 

allowed  by  the  court  or  judge.     Manu-  the  attorney  of  the  appellant  of  a  copy 

facturers'  Mut.  F.  Ins.  Co.  v,  Daball,  of  the  judgment   entered.      Heath  v. 

79  Mich.  241;  Fort  Wayne,  etc.,  R.  Co.  New  York  Bldg.  Loan  Banking  Co.,  91 

V.  Donovan,  no  Mich.  173.  Hun  (N.  Y.)  170. 

Minnesota,  —  Under  Minn.  Stat.  1894,  Where  a  motion  for  a  new  trial  was 

%  5399  a  motion  upon  the  minutes  of  filed  after  the  expiration  of  the  time 

the  judge  or  of  the  stenographic  re-  allowed,  it  should  be  stricken  from  the 

porter  must  be  made  and  heard  at  the  files.     Corner  v,  Chafife,   5   Colo.  383; 

trial  term.   Larson  v,  Ross,  56  Minn.  74.  Clark  v.  Perry,  17  Colo.  56;  Robert  E. 

Within  Time  for  Appeal,  —  Amotion  Lee  Silver  Min.  Co.  v,  Englebach,  18 

for  a  new  trial  made  after  the  time  for  Colo.  106;  Eddleman  v,  McGlathery,  74 

appeal  has  expired  is  too  late  and  will  Tex.  280. 

not  be  considered.      Kimball  v.   Pal-  1.  Maine,  —  Under  the  17th  Rule  of 

merlee,  29  Minn.  302;  Deering  v.  John-  Court,  a  motion  for  a  new  trial  must  be 

son,  33  Minn.  97;  Conklin  z;.  Hinds,  16  "  filed  within   two  days  after  verdict, 

Minn.  457;    Richardson  v,  Rogers,  37  unless  the  court  for  good   cause,   by 

Minn.  461.  special     order,     enlarge     the    time." 

New   York — Interlocutory  Judgment.  Where  it  does  not  appear  when  such 

—  Under  Code  Civ.  Pro.,  g  looi,  a  mo-  motion  was  filed,  and  the  motion  states 

tion  for  a  new  trial  on  exceptions  must  that  it  was  filed  within  three  days  after 

be  made  within  ten  days  after  service  verdict,  such  motion  will  not  be  con- 

of  a  copy  of  the  decision  or  report  and  sidered.    Bartlett  v.  Lewis,  58  Me.  350. 

notice  of  the  entry  of  the  interlocutory  Texas  —  Arizona.  —  By     Rev.     Stat, 

judgment,  and  may  be   made  at  the  Tex.  1895,  art.  1373,  "  all  motions  for 

general  term   after  the  entry  of  such  new  trials  in  arrest  of  judgment,  or  to 

judgment  and   before  the  commence-  set  aside  a  judgment,  shall  be  made 

ment  of  the  hearing  directed  therein,  within  two  days  after  the  rendition  of 

Raynor  v,  Raynor,  94  N.  Y.  248;  Kel-  verdict,  if  the  term  of  court  shall  con- 
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three,*  or  four*  days  after  the  verdict  is  returned  or  the  de- 
cision is  rendered,  unless  filing  within  such  time  is  unavoidably 
prevented.' 

c.  Motion  During  Term.  -—  In  some  states  the  statutes  require 
the  motion  to  be  made  during  the  term  at  which  the  verdict  is 
returned  or  the  decision  is  rendered,*  and  if  this  occurs  on  the  last 


tinue  so  long;  if  not,  then  before  the 
end  of  the  term."  Gill  v.  Rodgers,  37 
Tex.  628;  Gammage  v.  Alexander,  14 
Tex.  414;  Goss  V,  McClaren,  17  Tex. 
107;  Aldridge  v.  Mardofif,  32  Tex. 
204;  Wells  V.  Melville,  25  Tex.  337; 
Shirley  v.  Byrnes,  34  Tex.  625.  The 
motion  may  be  made  within  two 
days  after  the  execution  of  a  writ  of 
inquiry.  Edwards  v.  James,  13  Tex. 
52;  Roseboro  v.  Thompson,  i  Tex. 
App.  Civ.  Gas.,  §  19.  Rev.  Stat.  Ariz. 
1887,  g  836,  is  identical  with  the  above 


the  adverse  party  within  three  days 
after  the  verdict  and  before  the  ad- 
journment of  court,  or,  in  actions  tried 
without  a  jury,  within  three  days  after 
notice  of  the  decision  is  given  by  the 
clerk.     Pub.  Stat.  1882,  c.  153,  §§  8,  9. 

For  decisions  under  former  rules  of 
court,  see  Gardner  v.  Gardner,  68 
Mass.  434;  Hannum  v.  Belchertown, 
19  Pick.  (Mass.)  311. 

Nebraska,  —  The  motion  must  be 
filed  within  three  days  after  the  verdict 
or  decision   was  rendered,  unless  un- 


except  for  the  addition  of  the  words    avoidably  prevented  from  making  the 


or  judgment  "  after  "  verdict. 

1.  Arkansas,  —  Nichols  v.  Shearon,  49 
Ark.  75. 

Iowa,  —  Boardman  v,  Beckwith,  18 
Iowa  292;  Clinton  Nat.  Bank  v.  Graves, 


same 
Neb. 

Neb.  683; 
52;  Davis 
Donald    v. 


in  time.  Fox  v.  Meacham,  6 
530;    Fitzgerald    v.    Brandt,    36 

Brown  v,   Ritner,  41  Neb. 

V,  State,  31  Neb.  240;  Mc- 
McAllister,   32    Neb.    514; 


48  Iowa  228;  Patterson  v.  Jack,  59  Iowa    Aultman  v,  Leahey,  24  Neb.  286. 


632;  Byington  v,  Quincy,  61  Iowa  480; 
Stone  V.   Hawkeye  Ins.  Co.,  68  Iowa 

737. 
Kansas,  —  A  motion  for  a  new  trial 

not  filed  within  three  days,  and  not  ac- 
companied with  a  showing  that  the  ap- 
plicant was  "  unavoidably  prevented  " 
from  filing  the  motion  in  time,  will  not 
be   considered   on    appeal.      Odell    v. 


Ohio,  —  Marknard  v.  Doriat,  21  Ohio 
St.  637. 

Oklahoma,  — Severy  v.  Chicago,  etc., 
R.  Co.,  (Okla.  1897)  50  Pac.  Rep  162; 
U.  S.  V,  Choctaw,  etc.,  R.  Co.,  3  Okla, 

45Q. 

2.  Florida.  —  "Every  motion  for  a 
new  trial  shall  be  made  by  filing  the 
motion    and    the  reasons   therefor  in 


Sargent,  3   Kan.   80;    Mitchell  ».  Mil-    writing  in  the  court,  or  by  placing  the 
hoan.  II  Kan.  617;  Nesbit  v,  Hines,  17    motion  and  the  reasons  therefor  on  the 


Kan.  316;  Mercer  v.  Ringer,  40  Kan. 
191;  Babb  V.  Cain,  37  Kan.  692;  Mc- 
Donald V,  Weeks,  32  Kan.  58;  Osborne 
V,  Hamilton,  29  Kan.  i;  Dyal  v.  To- 
peka,  35  Kan.  62;  Grayson  v,  Hinkle, 
29  Kan.  278;  Powers  2/.  McCue,  48  Kan. 
477;  Dudley  v,  Barney,  4  Kan.  App. 
122. 

Kentucky,  —  The   motion   for  a  new 


trial  must  be  made  within  three  days    son,  16  Fla.  69. 


motion  docket,  within  four  days  after 
the  verdict  shall  have  been  rendered, 
and  during  the  same  term."  Rev. 
Stat.  Fla.  1892,  §  1180.  See  also  Wil- 
liam H.  T.  V,  State,  18  Fla.  883; 
Palatka,  etc.,  R.  Co.  v.  State,  23  Fla. 
546. 

An   entry  on   the   motion  docket  is 
equivalent  to  filing.     Dupuis  v.  Thomp- 


after  the  verdict  or  decision,  and  at  the 
same  term,  unless  unavoidably  pre- 
vented. White  V.  Crutcher,  i  Bush 
(Ky.)  472;  Long  v,  Hughes,  i  Duv. 
(Ky.)  387;  Humphreys  v,  Walton,  2 
Bush  (Ky.)  581. 

Louisiana.  —  McWillie  v.  Perkins,  20 
La.  Ann.  168;  Carraby's  Succession. 
23  La.  Ann.  no;  State  v.  Judge,  32 
La.  Ann.  207;  State  v.  Judge,  35  La. 
Ann.  873. 

Massachusetts,  —  A  motion  for  a  new 
trial  must  be  filed  and  notice  given  to 


8.  See  infra,  VII.  5.  d.  When  Un. 
avoidably  Prevented  —  Extraordinary 
Cases, 

4.  Georgia.  —  "  All  applications  for  a 
new  trial,  except  in  extraordinary 
cases,  must  be  made  during  the  term 
at  which  the  trial  was  had,  •  ♦  ♦ 
but  *  *  •  may  be  heard,  deter- 
mined, and  returned  in  vacation.'* 
Code  Ga.  1895,  §5484;  Spann  v.  Clark, 
47  Ga.  369.  See,  to  the  same  effect, 
Robbe  V.  Hewitt,  54  Ga.  260;  Duggar 
V.  East  Tennessee,  etc.,  R.  Co.,  85  Ga. 
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day  of  the  term,  the  motion  must  be  filed  on  the  first  day  of  the 
next  term.^ 

d.  When    Unavoidably    Prevented  —  Extraordinary 

Cases.  —  In  some  states  it  is  provided  that  in ''extraordinary 
cases**  a  motion  may  be  filed  after  the  statutory  time  has  elapsed 

where  the  applicant   has  been  ''unavoidably  prevented"  from 
filing  his  motion  in  time.*    The  latter  term  refers  to  circumstances 

437.     See  also  Graddy  v,  Hightower,  i  v.  Souder,  95  Ind.  95;  Smith  v.  Little, 

Ga.  252;  Spann  v.   Fox,  Ga.  Dec.  (pt.  67  Ind.  549;   Jones  v.  Jones,  91  Ind. 

i.)  I.  72;    Higgins  v,   Kendall,  73  Ind.  522; 

**  In  case  of  a  motion  for  a  new  trial  Shaffer  v.  Milwaukee  Mechanics'  Ins. 

made    after  the  adjournment  of   the  Co.,  17   Ind.   App.  204;  Evans ville  v, 

court,    some    good    reason     must    be  Martin,  103  Ind.  206.     See  also  Thwing 

shown  why  the  motion  was  not  made  v.  Doye,  2  Okla.  608,  under  a  similar 

during  the  term,  which  shall  be  judged  statute. 

of  by  the  court.*'    Binkley  v.  Buchanan,  The  motion  may  be  made  at  any  time 

55  Ga.  342.  during   term   although   the  judgment 

niinoit.  —  Amotion  for  a  new  trial  has  been  entered.  Hinkler/.  Margerum, 

shall  be  made  "  before  final  judgment  50  Ind.  240;  Cox  v.  Baker,  1x3  Ind.  62; 

be  entered  or  during  the  term  it  is  en-  Beals  v.  Beals,  20  Ind.  163.     But  see 

tered."      Starr  &   Curt.  Annot.   Stat,  contra^  Smith  v,  Thornburgh,   7  Ind. 

111.  1896,  c.   no,  par.  57;  Campbell  v,  144;  Willis  v.  State,  62  Ind.  391. 

Conover,  26  111.  64;  Hearson  v.  Grau-  Although  trial  was  had  at  a  prior 

dine.  87  111.   115;  Hibbard  v.  Mueller,  term  the  motion  may  be  filed  at  the 

86  III.  256;  Combs  z/.  Steele,  80  111.  loi;  term  when  the  finding  is  made.     Ken- 

Windeit     v,    Hamilton,    52    111.    180;  del  v.  Judah,  63  Ind.  291. 

Toledo,  etc.,  R.  Co.  v.  Eastburn,  79  111.  The  term  *'  decision  '*  in  the  above 

140.  statute    means    finding.      Christy    v. 

South   Carolina. —  Under  section  286  Smith,  80  Ind.  573;  Wilson  v.  Vance,  55 

of  the  code,  a  motion  for  a  new  trial  on  Ind.  394. 

the  minutes  of  the  judge  can  only  be  Motion  After  Beport  of  Commistioner  for 

heard  at  the  same  term  at  which  the  Partition.  —  Where  the  statute  requires 

trial   is  had.     Molair  v.    Port  Royal,  the  motion  for  a  new  trial  to  be  filed 

etc.,  R.  Co.,  3t  S.  Car.  510.  **  during  the  term  at  which  the  verdict 

Wifconiin.  —  A  motion  for  a  new  or  decision  is  rendered,"  such  motion 
trial,  on  the  minutes,  to  set  aside  a  must  be  filed  during  the  term  when  a 
verdict  because  it  is  contrary  to  law  or  decree  of  partition  was  rendered,  and 
contrary  to  evidence,  or  for  excessive  not  after  the  report  of  the  commission- 
er inadequate  damages,  must  be  made  ers  was  filed.  Tones  v.  Jones.  91  Ind.  72. 
and  heard  at  the  same  term  at  which  Failnro  to  File  Statement  of  Oronnds. — 
the  trial  was  had.  Dunbar  v,  HoUins-  Where  a  motion  is  made  in  time,  but 
head,  10  Wis.  505;  Prentiss  v,  Dana-  the  statement  of  grounds  for  the  mo- 
her,  20  Wis.  311;  Whitney  v.  Karner,  tion  is  not  filed  in  time,  the  motion  is 
44  Wis.  563.  imperfect  and  will  not  be  considered. 

1.  Indiana.  —  "  The  application  for  a  Secor  v.  Souder,  95  Ind.  95. 

new  trial  may  be   made  at  any  time  8.  Vnayoidably  Prevented.  —  Roggen- 

durin^  the  term  at  which  the  verdict  or  camp  v.  Dobbs,  15  Neb.  620;  Fudge  v. 

decision  is  rendered;  and  if  the  verdict  St.  Louis,  etc.,  R.  Co.,   31    Kan.  146; 

or  decision  be  rendered  on  the  last  day  Hem  me  v.  School  Dist.  No.  4,  30  Kan. 

of  the  session  of  any  court,  or  on  the  377;  Odell  v.  Sargent,  3  Kan.  80;  Ward 

last  day  of  any  term,  then  on  the  first  v.  Morrison,  6  Kan.  App.  54;  Douglass 

day  of   the   next  term  of  such  court,  v.  Anthony.  45  Kan.  439;  Mitchell  v, 

whether     general,     special,      or     ad-  Milhoan,  11  Kan.  617;  Nesbitt/.  Hines, 

journed."     Horner's  Annot.  Stat.  Ind.  17  Kan.  316;  Fowler  v.  Young,  19  Kan. 

1896,  §  561;  Tillson  V,  Crim,  22  Ind.  150;  Houston  v.  Kid  well,  83  Ky.  301; 

357;    Harvey   v.   Fink,    in    Ind.  249;  U.  S.  v.  Choctaw,  etc.,  R.  Co.,  3  Okla. 

Myers  v.  Jarboe,  56  Ind.  57;  American  459;    Kent  v.   Upton,  3  Wyoming  43; 

White  Bronze  Co.  v.  Clark,  123  Ind.  McLaughlin  v.  Upton,  3  Wyoming  48. 

230;  Krutz  V,  Craig,  53  Ind.  561;  Secor  When  a  motion  is  filed  out  of  time,  it 
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beyond  the  control  of  the  moving  party,  and  does  not  excuse 
negligence  of  the  applicant  or  his  attorney.* 

e.  Premature  Motion.  —  The  motion  is  premature  if  filed 

before  the  verdict  is  rendered  or  before  the  trial  is  terminated,  and 
while  the  records  show  that  no  decision  has  been  reached.* 

must  be  supported  by  a  showing  that  47  Ga.  369;  Candler  v,  Hammond,  33 

the    applicant    was  unavoidably  pre-  Ga.  493;  Western,  etc.,  R.  Co.  e^.  John- 

vented    from   filing    it  in   time.     Mc-  son,  59  Ga.  626;    Fambies  v.  State,  97 

Donald    v.    McAllister,    32   Neb.    514;  Ga.  625. 

Oyal  V,  Topeka,  35  Kan.  62;   U.  S.  v.  The  abandonment  of  the  cause  by 

Choctaw,  etc.,  R.  Co.,  3  Okla.  459.  the  defendant's  attorney  because  bis 

If  a  party  is  unavoidably  prevented,  fees  are  not  paid  does  not  constitute  an 
the  motion  may  be  made  after  three  extraordinary  ground,  where  the  mo- 
days,  but  not  after  the  term.  Ex  p,  tion  was  delayed  two  terms  after  the 
Holmes,  21  Neb.  324;  Dudley  v.  Bar-  facts  were  known.  Cobb  v.  State,  78 
ney,  4  Kan.  App.  122.  Ga.  801. 

i.  Roggenramp  v,   Dobbs,   15   Neb.  In  East  Tennessee,  etc.,   R.  Co.  r. 

620.  Whitlock,  75  Ga.  77,  it  was  said:  '*  The 

Court  Vot  ia  fleuion.  —  A  party  is  not  motion  for  new  trial  in  extraordinary 

unavoidably  prevented   from   filing  a  cases,  as  provided  for  in  sections  3719 

motion   for    a   new   trial  because   the  and  3721  of  the  code,  was  intended  in  a 

court  was  not  in  session  for  a  few  days  great  degree  to  take  the  place  of  a  bill 

after  trial,  as  the  motion  could  be  filed  in  equity  for  a  new  trial.     The  parties 

during    recess.      Pratt   v.    Kelley,    24  are  allowed  by  this  motion  to  do  at  law 

Kan.  112.  what  could   only   have   been   done   in 

A  Party  Mailed  His  Motien  for  a  new  equity  before  that  time,  and  hence  it 

trial  to  the  clerk,  who  did  not  receive  must  follow  that  such  a  motion  must 

it  oi  the  last  day  for  filing  the  motion,  contain  clearly  and  specifically  all  the 

although  it  was  received  at  the  post-  groundsnecessary  to  have  been  averred 

office  on   that  day.     The  clerk  called  in  a  bill  for  new  trial." 

for  and  received  the  letter  and  filed  the  An  '*  extraordinary  case,"  such   as 

motion  on  the  next  day.     It  was  held  would  permit  the  granting  of  a  second 

that  the  circumstances  did  not  show  motion  for  a  new  trial  after  the  first 

that  the  party  was  **  unavoidably  pre-  has   been  overruled,  must  be  one  in 

vented  "   from   filing    the    motion    in  which  the  facts  set  up  were  unknown 

time.     Mercer  v.  Ringer,  40  Kan.  189.  and  could  not  have  been  discovered  by 

To  What    Cbms    ProvliioA   Applies.  —  the  exercise  of  reasonable  diligence  be- 

The  term    **  unavoidably  prevented"  fore  the  hearing  of  the  first  motion,  and 

applies  only  to  cases  in  which  the  party  such    as    would   probably   produce    a 

has  newly  discovered  evidence,  and  to  different  result.     Malone  v.  Hopkins, 

cases   where  the    errors  assigned   are  49  Ga.  221. 

that  the  decision  is  not  sustained  by  Failure  to  Obtain  Sendees  of  Attorney. 

the  evidence  and  is  contrary  to  law,  — The  failure  of  a  party  to  apply  wilh- 

and  for  errors  of  law  occurring  at  the  in  a  reasonable  time  for  a  new  trial  is 

trial.     Missouri  Glass  Co.  v.  Bailey,  51  not  excused  by  his  failure  through  pov- 

Kan.  192.  erty  to  obtain   the  services  of  an  at- 

"  Extraordinary  Oases"  —  Georgia,  —  torney,  where  he  knew  all  the  facts  and 

UnJjr  Code  Ga.  1895.  §  5484,  **  all  ap-  did  not  applv  to  the  court  to  have  coun- 

plications  for  a  new  trial,  except  in  ex-  sel   assigned  him.      McGloin   v.    Mc- 

traordinary  cases,  must  be  made  during  Gloin,  70  Tex.  634. 

the  term  at  which   the  trial  was  had.  8.  When  Motion  Premature.  —  Where 

*    *    *     but    *    »    ♦     may  be  heard,  the  court  entered  a  decree  of  divorce 

determined,  and  returned  in  vacation."  and  found  that  the  wife  was  entitled  to 

The  court  miy  in   its  discretion  grant  a  division  of  the  community  property, 

new  trials  in  extraordinary  cases  after  and  appointed  a  referee  to  take  tesii- 

the  term  where  the  applicant  has  shown  mony  as  to  the  community  property,  a 

due  diligence.      Hudgins  v.  Veal,  98  motion  for  a  new  trial  filed  after  notice 

Ga.  137;  Hays  v.   Westbrook,   96  Ga.  of  such  decree  and  before  the  referee 

219;    East  Tennessee,   ere.   R.  Co.  v.  reported  is  not  premature,  as  the  de- 

Whitlock,  75  Ga.   77;  Spann  v,  Clark,  cree   was    final    as  to    the   issues    for 
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WiMfhff  Watwl^M  lmr«  —  A  motion  filed  before  the  time  fixed  by 
the  statute  is  sometimes  disregarded  because  npt  filed  in  time. ' 
But  a  more  equitable  rule  is  to  consider  the  motion  as  if  filed  in 
time  and  after  the  verdict  or  decision  complained  of,*  as  the  pre- 
mature filing  is  merely  a  harmless  error,  without  injury  to  the 
adverse  party. 

/.  Motion  Aftbr  Judgment  Is  Entered. — At  common 

law  the  judgment  was  not  entered  and  signed  until  after  the  time 
for  fiUng  a  motion  for  a  new  trial  had  expired,  so  that  if  the 
motion  was  filed  after  the  judgment  was  entered  it  was  not  in 
time,  and  the  judgment  could  not  be  vacated.'  But  at  present 
a  different  practice  prevails  in  many  of  the  states,  as  the  statutes 
often  permit  the  motion  to  be  filed  at  any  time  during  the  term, 

divorce.    Sharon    v,   Sharon.  79  Cal.  Garrison,  93   Ind.  345;    Keccham    v. 

IDX.  Brazil  Block  Coal  Co.,  88  Ind.  515]. 

Where  the  statute  requires  two  ver-  2.  Premature    Motion    Sui&oient.  —  A 

diets  in  favor  of  the  plaintiff  before  a  motion  for  a  new  trial  in  a  partition 

divorce  can  be  rendered,  a  motion  by  suit  designated  as  **  exceptions  to  the 

the  defendant  for  a  new  trial  may  be  report  of  sale  "  is  not  premature  be- 

filed  after  the  first  verdict  is  rendered,  cause  filed  before  the  sale  was  con- 

Gholston  V,  Gholston,  31  Ga.  625.  firmed,  where   the  errors  assigned  in 

Where  findings  are   requested   in  a  the  motion  are  concerning  the  errors  of 

trial   without  a  jury,   and   the  judg-  law  occurring  at  the  trial  as  well  as  in 

ment  is  entered  before  they  are  made,  the  conduct  of  the  sale.     To  the  objec- 

such  judgment  is  merely  provisional,  tion  that  such  motion  was  premature 

and  a  motion  for  a  new  trial  before  the  the  court  said:    *'A  motion  for   new 

findings  are  completed  is  premature,  trial  must  be  made  within  four  days 

O'BHnskie  v.  Kent  Circuit  Judge,  34  after  final  judgment,  and  usually  it  is 

Mich.  62.  not  filed  until  after  such  judgment  is 

1.  Motion   After   Verdiet    in    Bolt   in  pronounced,  but  it  does  not  follow  that 

Equity.  —  Where  an  issue  in  an  injunc-  it  must  be  disregarded   because  filed 

tion  suit  has  been  referred  by  the  court  earlier  than  the  practice  requires.     It 

to  a  jury,  the  verdict  is  only  advisory,  was  certainly  good   and   sufficient  to 

and   until   a  finding  is  made  by  the  preserve  errors  committed  at  and  prior 

court  a  motion  for  a  new  trial  is  pre-  to  the   time   when   it  was   filed;   and 

mature.     It  is  held  that  "  the  motion  hence  good  to  preserve  the  rulings  of 

for  a  new  trial  is  to  be  made  after,  and  the  court  in  giving  and  refusing  in- 

not  before,  the  verdict  or  finding.     The  structions."     Goode  v,  Lewis,  118  Mo. 

motion   has    reference  to   the  former  357. 

trial  as  a  whole.      Errors  committed  8.  Spanagel  v.  Dellinger,  34  Cal.  476; 

upon  the  trial  of  questions  of  fact  be-  Jackson   v,  Chace,   15  Johns.  (N.  Y.) 

fore   a  jury  in  a  suit  in  equity  may  354;  Smith  v.  Thornburgh,  7  Ind.  144; 

constitute  cause  for  a  new  trial,  so  far  Heiskell  v.  Rollins,  81  Md.  397. 

as  the  finding  of  the  court  has  been  In  Crimiiial  Caseo.  —  In  criminal  cases 

affected  thereby.     Whether  the  giving  the   motion  for  a  new  trial  must  be 

of  an  improper  instruction  to  the  jury,  made  before  judgment  is  rendered,  al- 

or  the   refusal   to  give  a  proper  one,  though  in  civil  cases  it  may  be  made 

would  be  cause  for  a  new  trial  in  such  either  before  or  after  judgment.     Wil- 

a    case,  would     perhaps    depend    on  lis  v.  State,  62  Ind.  391. 

whether  the  conclusion  reached  by  the  Premature  Entry  of  Judgment  Kot  a 

jury    was    adopted    by    the    court."  Bar. —  The  right  to  a  new  trial  on  a 

Pence  v.  Garrison,  93  Ind.  345.  motion  filed  within  time  is  not  lost  by 

Motion  Before  Findings  Are  Made.  —  A  the  premature  entiy  and  signing  of  a 

motion  for  a  new  trial  made  before  the  judgment  before  the  time  had  expired 

court  has  made  its  findings  is  prema-  for  filing  such   motion.     McWillie  v. 

ture  and  presents  no  question  for  con-  Perkins,  20  La.  Ann.   168;    Carraby*8 

sideration  on  appeal.     Ikerd  v.  Beav-  Succession,  23  La.  Ann.  no;   State  v, 

crs,    106    Ind.    4B3    [«/i»^    Pence    r.  Judge,  32  La.  Ann.  207;  State  v.  Judge 
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decision  is  rendered.* 

When  Time  Gommencee  to  Eul  —  Where  the  cause  has  been  tried  by 
the  court,  the  time  commences  to  run  when  the  special  findings 
are  made  and  filed,  although  a  judgment  or  decree  is  not  entered.* 

Whether  from  Date  of  Entry  or  End  of  Term.  —  Where  it  is  provided  by 
statute  that  the  application  for  a  new  trial  shall  be  made  within 
a  specified  time  after  judgment,'  the  time  begins  to  run  from  the 
day  on  which  the  judgment  was  entered,  and  not  from  the  last 
day  of  the  term.'* 

Sundays  Hot  Inoladed.  —  In  estimating  the  statutory  days  Sundays 
are  not  to  be  included,  the  clerk's  office  not  being  open  for  filings.* 

Eeoeu  or  Fendeney  of  Appeal  Hot  Ezoladed.  —  But  the  time  consumed 
by  a   recess  of   court    during   term,*   or  the   time   during   the 

judgment.     Severy  v.  Chicago,  etc.,  R.  tion  for  a  new  trial  must  be  made  corn- 
Co.,  (Okla.  1897)  50  Pac.  Rep.  162.  mences  to  run  from   the  date  of  the 

1.  When  Judgment  Imperfeot  or  Kot  verdict  or  judgment,  and  not  from  the 
Final.  —  Under  Rev.  Stat.  Wisconsin,  last  day  of  the  term.  Emmons  v. 
§  3092,  permitting  a  new  trial  in  eject-  Bishop,  14  III.  152. 

ment  within  one  year  from  the  rendi-  But  in  Vermont  it  is  held  that,  under 

tion  of  the  judgment,  conditioned  that  a  statute  requiring  a  petition  for  a  new 

all  costs  be  first  paid,  the  time  for  a  trial  to  be  brought  within  two  years 

motion  for  a  new  trial  commences  to  next  after  the  rendition  of  the  original 

run   when  the  costs  have  been  taxed  judgment,  the  time  is  to  be  computed 

and  inserted  in  the  judgment.     Hasel-  from  the  last  day  of  the  term  at  which^ 

tine  V.  Simpson,  6i  Wis.  427.  the  judgment  is    rendered,    and    not 

Where  written  findings  by  the  court  from   the   date   of    the    judgment,   as 

were  requested,  but  the  judgment  was  under   the    decisions    of  this  state   a 

entered  before  such  findings  were  filed,  judgment  is  regarded  as  taking  effect 

the  judgment  is  not  perfected  or  final  from  the  last  day  of  the  term.     Bradish 

until  the   findings  are   filed,   and   the  v.  State,  35  Vt.  452. 

time  for  filing  a  motion  for  a  new  trial  5.  Sundays    Not    Inoladed.  —  Clerks' 

commences  to  run  when  the  judgment  Sav.  Bank  v.  Thomas,  2  Mo.  App.  367; 

becomes  thus  perfected.     O'Blinskie  v.  National    Bank   v,   Williams,  46    Mo. 

Kent  Circuit  Judge,  34  Mich.  62.  17;    Lewis  v.  Schwenn,  15   Mo.  App. 

The  time  commences  to  run  when  a  342;  Hosli  v.  Yokel,  57  Mo.  App.  622; 
decree  is  entered  setting  aside  certain  Long  v.  Hughes,  i  Duv.  (Ky.)  387. 
conveyances,  although  the  decree  also  Where  a  verdict  was  rendered  on 
directs  an  accounting  upon  a  basis  Saturday  a  motion  filed  on  the  follow- 
fixed  therein,  as  the  issues  submitted  ing  Thursday  is  withitr  the  statutory 
are  determined  by  such  decree,  and  it  period  of  four  days,  as  the  court  will 
may  be  attacked  by  a  motion  for  a  new  take  notice  that  the  intervening  Sun- 
trial.  Ashton  V.  Thompson,  28  Minn,  day  must  be  excluded.  State  v.  Har- 
330-  -  ris.  121  Mo.  445. 

Objeotione  to  fieport  of  Sale  in  Parti-  In  Cattell  v.  Dispatch  Pub.  Co.,  88 
tion.  —  The  order  of  distribution  in  Mo.  356,  it  was  held  that**  as  to  mat- 
partition  is  the  final  order  from  which  ters  to  be  transacted  in  court,  Sunday 
an  appeal  lies,  and  objections  to  a  re-  is  non  dies^  and  should  not  be  counted, 
port  of  sale  and  to  rulings  of  the  court  In  moving  for  a  new  trial,  or  in  arrest, 
at  the  trial  will  be  considered  as  a  mo-  the  party  is  entitled  to  four  working 
tion  for  a  new  trial,  where  they  were  days,  if  the  term  shall  so  long  con- 
filed  before  the  order  of  distribution,  tinue.'* 
Goode  V,  Lewis,  118  Mo.  357.  6.  Ck>nrt  Kot  in  Session.  —  The    fact 

2.  Christy  v.  Smith,  80  Ind.  573;  that  the  trial  court  is  not  in  session 
Wilson  V.  Vance,  55  Ind.  394.  does  not  excuse  the  failure  to  file  the 

8.  Puijh  V.  Reat,  107  III.  440.  motion    for    a    new   trial   within    the 

4.  Whether    Computed    from    End    of    statutory  period,  since  the  motion  is  to 

T^rm.  —  The  time  within  which  a  mo-    be  filed  with  the  clerk  of  the  court,  and 
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pendency  of  an  appeal  *  or  writ  of  error,*  is  not  excluded. 

Pondoncy  of  Motion  for  Judgment.  —  If  the  verdict  is  special  and  con- 
tains answers  to  interrogatories  submitted  by  the  court,  the  time 

is  not  extended  by  a  motion  for  judgment  on  such  verdict.^ 

Fendenoy  of  Motion  for  Modifioation  of  Judgment.  —  The  time  is  not 
extended  by  a  motion  for  a  correction  or  amendment  of  the  find- 
ings to  conform  to  the  evidence,* 

not  in  court.     Beckmann    v.  Phcenix  meat  has  a  right  to  a  new  trial,  the 

Ins.   Co.,  49  Mo.   App.  604;   State  v,  time  within  which  the  applicationmust 

McGowan,  62  Mo.  App.  625;  Shewalter  be   made   commences  to  run  on  the 

V.  McGrew,  60  Mo.  App.  288;  Pratt  v,  affirmance  or  entry  of  the  judgment  in 

Kelley,  24  Kan.  112;  Maloney  v.  Mis-  the  Supreme  Court,  and  not  from  the 

souri  Pac.  R.  Co.,  122  .Mo.  106;    East  rendition  of  the  judgment  on  the  ver- 

Tennessee,  etc.,  R.  Co.  v.  Whitlock,  75  diet  in  the  lower  court.     Boyce  v.  Jud- 

Ga.  77.  kins,  79  Mich.  154;  Clark  v.  Green,  62 

The  fact  that  the  court  is  not  in  ses-  Mich.  355.     BMtst^ contra^  Chautauqua 

sion  for  a  few  days  after  the  verdict,  in  County  Bank  v.  White,  23  N.  Y.  347. 

the  midst  of  a  term,  does  not  excuse  The  opposite  view  is  taken  in  Illinois 

the  filing  of  a  motion  within  the  statu-  under  a  similar  statute  giving  a  party 

tory   period,  t.   ^.,  *'  at  the  term  and  in  ejectment  a  new  trial  upon  motion 

within    three    days    of    the    verdict.**  within  one  year.    **  The   statute,**  it 

Ewaldt  V.  Farlow,  62  Iowa  212.  was  said,  "  has  made  no  provision  for 

After  A4jonmment.  —  A  motion  for  a  excluding  from   the  computation   the 

rehearing  filed  after  adjournment  but  time  during  which  the  case  was  pend- 

on   the  same   day  is  in  time,  as  the  ing  in  this  court  for  review,  and  if  the 

practice  does  not  require  the  motion  to  statute  does  not  exclude  it,  the  court 

be  filed  in  open  court,  but  merely  with  has  no  power  to  do  so,  notwithstand- 

the  clerk.     State  v.   Stillman,  31   La.  ing  an  appeal  may  be  taken  or  writ  of 

Ann.  162.  error  prosecuted;  the  statute  still  gives 

1.  Gibson    v.    Manly,    15    III.    140;  the  Circuit  Court  the  power  to  vacate 
Jacks  V.  Adair,  33  Ark.  161.  the  judgment  within  the  year.**     Gib- 

By  taking  an  appeal  the  plaintiff  ad-  son  v.  Manly,  15  111.  140. 
mits  that  the  judgment  is  final  and  8.  Pendency  of  Motion  for  Jndgment. — 
waives  his  right  to  apply  for  a  new  The  pendency  of  a  motion  for  judg- 
trial.  After  affirmance  on  appeal  a  ment  on  special  findings  or  on  special 
new  trial  cannot  be  granted  in  the  verdicts  or  answers  to  special  inter- 
lower  court.  Gray  v.  Coan,  48  Iowa  rogatories  does  not  extend  the  lime  for 
424;  Bond  V.  Epley,  48  Iowa  600.  filing  a  motion  for  a  new  trial,  as  such 

2.  Chautauqua     County     Bank     v,  motion  may  be  filed  after  the  motion 
White,  23  N.  Y.  347.  for  a  new  trial.     Jacquay  v.  Hartzell, 

Bidhual    to   Enter    Verdiet.  —  Where  i  Ind.  App.  500;  Shaffers'.  Milwaukee 

error  is  taken  from  an  order  refusing  Mechanics*  Ins.  Co.,  17  Ind.  App.  204; 

to  receive   and   record   a  verdict  and  Osborne  v.  Hamilton,  29  Kan.  i. 

special  findings,  and  said  order  was  re-  4.  Motion  to  Modify  Findings.  —  Under 

versed,  a  motion  for  a  new  trial  may  the  California  Code  Civ.  Pro.,  §  659, 

be   filed   within   three   days  after  the  requiring  a  motion  for  a  new  trial  to 

mandate    is    presented   to  the    court,  be  made  within  ten  days  after  the  filing 

Kansas  City,  etc.,  R.  Co.  v.  Berry,  55  of  the  findings  of  the  court,  the  time  is 

Kan.  186.  not  extended  by  a  motion  to  modify  or 

FendenoyofMandamni  to  Enter  Verdiet.  amend  the  findings,  since  such  prac- 

—  Where  the  trial   court  erroneously  tice  would  permit  a  party  to  extend  the 

refuses  to  enter  a  verdict,  and  a  man-  time  at  his  own   volition.     California 

damns    is    granted    to    compel    such  Imp.  Co.  v.  Baroteau,  116  Cal.  136. 

entry,  the  plaintiff  will  have  the  usual  The  time  for  filing  a  motion  for  a  new 

time  after  the  entry  of  the  verdict  to  trial  is  not  extended  by  a  motion  to 

file  a  motion  for  a  new  trial.     State  z/.  modify  the  findings,  as  a  ruling  on  the 

Knight,  46  Mo.  83.  latter  would  not  present  n  ground  for 

Trial  as  of  Bight  —  Pendeney  of  Writ  a  new  trial.     If  the   findings  are  not 

of  Error,  —  Where  a  plaintiff  in  eject-  supported  by  the  evidence,  or  are  con- 
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y.  Extension  of  Time  —  Whotlier  Stotutat  Xaadatoiy  or  ImperatiTO.  — 
The  courts  have  not  agreed  as  to  the  power  to  consider  motions 
filed  after  the  time  fixed  by  the  statute.  In  many  states  the 
statutes  are  held  to  be  mandatory,  and  to  prevent  an  extension 
of  time  unless  by  agreement  of  the  parties.^  In  other  states  the 
statutes  are  construed  to  be  merely  directory,  leaving  it  to  the 
discretion  of  the  court  to  consider  applications  not  made  in  time 
where  their  consideration  would  be  in  furtherance  of  justice.* 

trary  lo  the  evidence,  the  proper  rem-  court  is  rendered  on  the  report  of  the 

edy    is    by    motion    for  a   new   trial,  referee  and  exceptions  thereto.    Blevins 

Radabaugh  v.  Silvers,  135  Ind.  605.  v,  Morledge,  5  Okla.  141. 

Fendeney  of  Motion  for  Judgment  on  1.  California. — Bunnel  v.  Stockton, 

Finding!.  —  The  fact  that  the  defendant  83  Cal.  319. 

filed   a   motion   for  judgment  on   the  Florida,  —  Palatka,   etc.,    R.   Co.   v. 

special  findings,  and  immediately  after  State,''23  Fla.  546. 

this  motion  was  overruled  filed  his  mo-  Indiana,  —  McNiel  v,  Farneman,  37 
tion  for  a  new  trial,  does  not  excuse  Ind.  203;  Krutz  z/.  Craig,  53  Ind.  561; 
his   failure    lo   file   the    latter    motion  Wilson  v.  Vance,   55    Ind.    394;    Cut- 
within  the  statutory  time.     Osborne  v,  singer  v,  Nebeker,  58  Ind.  405. 
Hamilton,  29  Kan.  i.  Michigan.  —  Frazer  r.  Chapin,  Judge, 

Order  Staying  Jodgment.  —  An  order  112  Mich.  469. 

staying  judgment  pending  an  applica-  Missouri.  —  Saxton     Nat.    Bank    v. 

tion  to  set  aside  findings  does  not  ex-  Bennett,    138    Mo.  494;    Richmond   v. 

tend  the  time  within  which  the  motion  Wardlaw,  36  Mo.  313. 

for  a  new  trial  must  be  made.     Cali-  Nebraska.  —  McDonald    v.   McAUis- 

fornia  Imp.  Co.  v.  Baroteau,  116  Cal.  ter,  32  Neb.  514;  Fitzgerald  v.  Brandt, 

136.  36  Neb.  683;  Fox  V.  Meacham,  6  Neb. 

Findings   Filed  in  Vaeation.  —  Where  530;  Brown  v.  Ritner,  41  Neb.  52. 

the  judge  files  his  findings  in  vacation,  Nevada.  —  Killip  v.  Empire  Mill  Co., 

they  become  effective  as  findings  or  as  2  Nev.  34. 

a  decision  at  the  next  succeeding  term,  Texas.  —  Gill    v.   Rodgers,   37  Tex. 

and  a  motion  for  a  new  trial  filed  on  628;  Maloy  v.  State,  33  Tex.  599. 

the  second  day  of  such  term  is  in  time.  Wyoming.  —  Kent       v.      Upton,      3 

Bush  V.  Barkman,  15  Ind.  App.  407.  Wyoming  43. 

Motion  for  a  Hew  Trial  After  Jndgment  "  When  a  Trial  Is  Fending  at  the  Close 

npon  Confirmation  of  Report  of  Beleree.  —  of  the  Term,  the  court  may   progress 

The  usual    practice  is  for  the  defeated  with  it  until  it  is  concluded,  and  the 

party   to   move  for  a  new  trial  at  the  additional  time  thus  required  will  be 

same  time  that  a  motion  is  made  for  a  held   to  be   within    the   legal    term.'* 

confirmation  of  the  referee's  report,  in  Krutz  v.  Craig,  53  Ind.  571. 

order  that  all  questions  may  be  deter-  Motion  for  Leave  to  File  Oat  of  Time.  — 

mined  at  the  same  time  on  a  case  and  A  motion  for  leave  to  file  a  motion  for 

exceptions.     If  necessary,  the  hearing  a  new  trial  is  an  anomalous  motion, 

of  a  motion  for  a  new  trial  will  be  sus-  not  known  to  the  law,  and  should  be 

pended  to  enable  a  case  and  exceptions  overruled.     Such    motion    cannot   ex* 

to  be  prepared.     But  the  motion  for  a  (end  the  time  within  which  a  motion 

new  trial  may,  however,  be  made  after  for  a  new  trial  can  be  filed.     Odell  v, 

judgment    has    been   entered,   at  any  Sargent,  3  Kan.   80;    Roggencamp   v, 

reasonable  time,  to  determine  from  the  Dobbs,  15  Neb.  620;  McLaughlin  v.  Up- 

circumstances  of  the  case.     Baumann  ton,  3  Wyoming*  48;  Kent  v.  Upton,  3 

V.  Moseley,  63  Hun  (N.  \ .)  \<^^,  follow-  Wyoming  43. 

fWEighmiev.  Strong,  49  Hun  (N.Y.)  18.  2.  The  statute  fixing  the  time  when 

under  the  code  definition  of  a  new  motions  for  new  trials  must  be  made 

trial  as  a"  re-examination,  in  the  same  and  decided  is  merely  directory,  and 

court,  of  an  issue  of  fact,  after  a  ver-  not   mandatory.     Gomer  v.   Chaffe,  5 

diet  by  a  jury,  report  of  a  referee,  or  a  Colo.    383   (but    see    contra^   Clark    i. 

decision    by   the  court,"  the  time  for  Perry,  17  Colo.  56);  Emma  Silver  Min. 

filing  a   motion  for  a  new   trial  com-  Co.  v.  Park,   14  Blatchf.  (U.  S.)  411; 

mences  to  run  when  the  decision  of  the  Williams  v.  Circuit  Ct.,   5   Mo.   248; 
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The  latter  construction  seems  to  be  more  in  conformity  with  the 
common-law  practice.* 

Btatatory  Power  to  Sxtond  Timo.  —  The  power  to  extend  the  time  is 
sometimes  conferred  by  express  provisions  of  the  statute.* 

Extension  hj  Agreement  of  Partiet.  —  Although  the  statutes  are  con- 
strued to  he  mandatory  and  imperative,  so  that  the  court  is  power- 
less to  grant  an  extension  against  the  objection  of  the  adverse 
party,  the  parties  may  stipulate  for  further  time  in  which  to  move 
for  a  new  trial.'  Such  stipulation  must  be  in  writing  *  and  entered 
into  before  the  statutory  time  has  expired,  but  it  may  be  filed  and 
notice  may  be  given  after  such  time.*  The  motion  will  not  be 
considered  if  such  stipulation  is  not  complied  with,  as  time  is  of 
the  essence  of  such  agreement.* 

Johnson  v,  Jackson,  60  Ga.   57;    De  In  Simpson  v.  Budd,  gi  Cal.  488,  the 

Fauw  V.  Kaiser,  77  Ga.   176:    Linn  v.  court  said:     "  It  is  undoubtedly  true 

Le  Compte,  47  Tex.   440;    Burton   v.  *    •    *    that  the  right  to  move  for  a 

Todd,  68  Cal.  485,  overruling  Brichman  new  trial  is  statutory,  and  unless  the 

V,  Ross,  67  Cal.  601.  prescribed  steps  are  taken  within  the 

Although  a  rule  of  practice  requires  time  allowed,  the  right  does  not  exist 

a  motion  to  be  filed  within  four  days  as  against  a  party  who  stands  upon  the 

the  court  may  in  its  discretion  extend  statute  and  insists  upon  strict  com  pli- 

the  time  to  any  day  during  the  term  ance  with  every  provision  of  the  law 

and   allow  the   motion  nunc  pro  tunc,  relating  thereto  and  intended  for  his 

Lance  v,  Bonnell,  105  Pa.  St.  46.  benefit;    but  ii    has   never  been   held 

1.  Per  Discretion  of  Courts  at  Common  that  such  provisions  may  not  be  waived 
Law,  see  supra^  VII.  3.  a.  Rule  at  Com-  by  the  party  otherwise  entitled  to  claim 
mon  Law.  their  benefi^t." 

2.  Statutes  Permitting  Time  to  Bo  Ez^  4.  American  White  Bronze  Co.  v, 
tended.  —  Section  1054  of  the  C^i/i/^^rm^  Clark,  123  Ind.  230;  Evansville,  etc.. 
Code  Civ.  Pro.,  permitting  the  court  to  R.  Co.  v.  Maddux,  134  Ind.  571. 
extend  the  time  for  filing  pleadings,  5.  Simpson  v.  Budd,  91  Cal.  488,  in 
giving  notice,  etc.,  applies  to  notice  of  which  case  a  stipulation  extending  the 
intention  to  move  for  a  new  trial,  statutory  time  of  giving  notice  of  in> 
Simpson  v.  Budd,  91  Cal.  488;  Burton  tention  to  move  for  a  new  trial,  made 
V,  Todd,  68  Cal.  485;  Harper  v.  Minor,  without  order  or  permission  of  court, 
27  Cal.  113.  But  if  the  time  to  give  the  was  held  to  have  been  filed  in  time 
notice  has  expired,  the  right  to  an  ex«  where  it  was  filed  before  submission  of 
tension  is  lost  and  cannot  be  restored  the  motion  for  new  trial,  though  not 
by  the  court.    Thompson  v.  Lynch,  43  within  the  statutory  period. 

Cal.  482;   Clark  v.  Crane,  57  Cal.  629;  *    6.  Bee^ms  v,  Chicago,  etc.,  R.  Co.,  58 

Burton  v,  Todd,  68  Cal.  485.  Iowa  150. 

Under  Washington  Laws  of  1893,  c.  Where  a  party  failed  to  make  and  file 

127,  ^  24,  empowering  the  court  to  ex-  a  brief  of  the  evidence  and  a  motion 

tend  the  time  within  which  by  statute  for  a  new  trial  within  the  stipulated 

an   act  is   required  to  be  done,  or  to  time  the  court  held  that "  time  was  of 

"  permit  the  same  to  be  done  or  sup-  the  essence  of  the  agreement,  and  that, 

plied  after  the  time  therefor  has  ex-  without   providential    cause    or   some 

pired,"    the    court     may    hear    and  overpowering  necessity,  the  defendant 

consider  a   motion   not  filed  in  time,  could  not  substitute  a  different  time 

Bailey  v.  Drake.  12  Wash.  99.  for  that  fixed  by  the  consent  order." 

8.  Time  May  Be  Extended  by  Agreement  Western,  etc.,  R.  Co.  f.  Johnson,  59 

of  Partiee.  —  Simpson  v,  Budd,  91  Cal.  Ga.  626. 

488;   Eckel  V.  Walker,  48    Iowa  225;  Order  of  Extension  —  When  Entered. — 

Wilson  V.  Vance,  55  Ind.  394;  Evans-  Section  218  of  the  Colorado  Civil  Code, 

ville,  etc.,  R.  Co.  v,  Maddux,  134  Ind.  requiring  'that  the  motion  for  a  new 

571;   Sweeney  v.  Great  Falls,  etc.,  R.  trial,  together  with  the  reasons  there-. 

Co.,  II   Mont.  34,  523;    Beems  v.  Chi-  for  and  affidavits  in  support  thereof, 

cago,  etc.,  R.  Co.,  58  Iowa  150.  shall  be  filed  within  five  days  after  the 
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k.  Waiver  of  Objection  to  Time  of  Making  Motion  — 

Extension  by  Waiver.  —  Where  the  adverse  party  fails  to  object  at  the 
hearing  of  a  motion  for  a  new  trial  that  the  motion  or  other  pro- 
ceeding was  not  taken  in  time,  such  party  waives  his  rights  and 
the  motion  will  be  considered  as  if  filed  in  time.* 

6.  Parties  to  Motion.  —  Penone  Hot  Partlee  to  the  Snit  are  not  entitled 
to  make  an  application  for  a  new  trial,  although  their  rights  may 
be  affected  by  the  order  or  judgment.*     Such  persons  should,  by 

verdict  is  rendered,  but  in  any  event  remained  open  for  either  party  to  ob- 

before  the  adjournment  of  the  term,  is  tain  a  new  trial.     Constantine  v.  Fos- 

peremptory,  although   the   court   may  ter,  57  111.  36. 

extend  the  lime.    "  If  the  motion  be  Objection  After  Kew  Trialli  Oranted. — 

not  filed  within  6ve  days  after  verdict,  Where   a  motion  for  a  new  trial  has 

or  in  any  event  before  adjournment  of  been  submitted  and  sustained  it  is  too 

the   term,  it  cannot  be   heard,  unless  late   to  raise  the  objection  that  such 

prior  to  such  adjournment  an  exten-  motion  was  not  filed  in  time.     Geiss  v. 

sion    of     time    has    been    obtained."  Franklin  Ins.  Co.,  123  Ind.  172.     The 

Clark  V,  Perry,  17  Colo.  56,  fcUowed  in  objection  should  be  made  at  the  lime 

Robert    E.    Lee    Silver    Min.    Co.    v,  when  the  motion  is  heard.     Radabaugh 

Englebach,  18  Colo.  ro6,  and  Mason  v,  v.   Silvers,    135   Ind.   605;    Harvey   v, 

Sieglitz,  22  Colo.  320.  Fink,  iii  Ind.  249. 

1.  Waiver    by    Failure    to    Objeet. —  2.  Central  R.,  etc.,  Co.  v.  Craig,  59 

Where  leave  is  granted  to  file   addi-  Ga.   185;    Rogers  v.   Hoenig,  46'  Wis. 

tional  causes  for  a  new  trial,  and  no  361;    Aveline's   Estate,    53    Cal.    259; 

objection  is  entered  to  such  order,  the  Sacia  v.  O'Connor,  58  How.  Pr.  (N.  Y. 

adverse  party  waives  the  right  to  insist  Ct.   App.)  420;    Coleman   v.  Case,   66 

that    such    filing    was    not    in    time.  Iowa  534. 

Northcuti  z'.  Buckles,  60  Ind.  577.  Huband  and  Wife.  —  Where  a  hus- 

Error  in  filing  the  motion  after  the  band  is  not  a  party  to  a  suit  against  his 

regular  term  and  before  the  adjourned  wife,  he  has  no  standing  to   make  a 

term  is  cured  by  a  consent  order  con-  motion   for    a    new   trial.     Marion   r. 

tinning  the  hearing  to  the  next  term.  Regenstein,  98  Ala.  475. 

Duggar   V.  East   Tennessee,  etc.,   R.  Mnoipal  and  Agent. —  In  Rogers  r. 

Co.,  85  Ga.  437.  Hoenig,  46  Wis.  361,  a  principal   who 

Where     the    adverse    party    admits  was  insolvent,  and  who  had  not  indem- 

**  due  and  timely  service  '*  of  notice  of  nified  his  agent,  the  defendant,  against 

the  motion  for  a  new  trial,  the  objec-  the  expense  of  further  litigation,  nor 

tion  that  the  motion  was  not  filed  in  ever  applied  to  be  made  a  defendant  in 

time   is   thereby    waived.     Byrnes    z\  the  suit,  obtained  an  order  for  a  new 

Palmer,  18  N.  Y.  App.  Div.  i.  trial    in    the    defendant's    name    but 

Where  the  court  has  no  power  to  ex-  against  his  will.     It  was  held  that  the 

tend  the  time,  but  enters  an  order  to  order  was  improperly  granted, 

that  effect  without  objection  or  excep-  Motion  by  Attorney's  Clerk  as  Agent.  — 

tion,  such  order  will  be  treated  as  en-  A  demand  for  a  new  trial  as  of  right  in 

tered  by  consent.     Wilson  r.  Vance,  55  an  ejectment  case  is  sufiicieni  where 

Ind.  394;    Trentman  v.  Swartzell,   85  the  plaintiff's  name  and  the  names  of 

Ind.  443.  his  attorneys  are  subscribed  by    the 

Motion  Withdrawn  —  Bight  of  Adverse  clerk  of  the  attorneys  by  direction  of 

Party  at  Snbseqnent   Term.  —  Where   a  the  plaintiff,  as  the  statute  permits  the 

motion  for  a  new  trial  was  filed  during  party  himself  to  make  such  demand, 

the  term   as  required  by  the  statute,  West  v.  St.  Paul,  etc.,  R.  Co.,  40  Minn, 

was  continued  by  the  applicant  until  189. 

the  next  term,   and   was  then    with-  Motion  by  Garnishee.  —  A  garnishee  in 

drawn  by  him,  it  was  held  that  when  attachment  has  no  right  to  move  for  a 

such  motion  was  withdraw.n   the  ad-  new  trial  on  alleged  errors  committed 

verse  party  had  a  right  to  more  for  a  by  the  court  in  trying  the  attachment 

new  trial  although  it  was  after  the  trial  case  as  between  the  plaintiff  and  the 

term.     The  case  having  been  coniin-  defendant  therein.     Exchange  Bank  v, 

ued  for  the  benefit  of  the  applicant,  it  Freeman,  89  Ga.  771. 
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appropriate  proceedings,  be  made  parties  to  the  suit,*  or  obtain 
relief  by  independent  action  or  suit  to  annul  or  avoid  such  judg- 
ment.* 

Motion  by  Both  Partiei.  —  It  frequently  occurs  that  both  parties  to 
the  suit  are  dissatisfied  with  the  verdict  or  finding,  and  both  file 
their  motions  for  a  new  trial.  In  such  case  the  court  is  not 
bound  to  grant  a  new  trial.'  But  if  a  new  trial  is  granted  as  to 
all  issues,  neither  party  can  complain.* 

aeviTor  —  Motion  by  Logal  aeproiontativo.  —  The  motion  may  be  made 
by  the  representative  of  a  deceased  party.*  And  if  a  party  dies 
after  filing  a  motion  for  a  new  trial,  the  motion  may  be  prosecuted 
by  his  representative.*  This  rule  applies  in  actions  which  do  not 
survive,  if  the  motion  is  made  by  the  representative  of  a  party 
who  has  died  since  judgment.'' 

7.  Joint  and  Separate  Motions  —  Joint  Motion.  —  Motions  for  a  new 
trial  may  be  made  jointly  by  all  the  parties  plaintiff  or  defendant. 
But  such  practice  should  be  avoided  in  all  cases  except  where  it 
is  clear  that  the  grounds  for  the  motion  will  be  sustained  as  to  all 
parties  joining  in  the  motion.**     It  is  the  rule  in  some  states  that 

Where  the  garnishee  refuses  to  move  6.  Turner  v.  Booker,  a  Dana  (Ky.) 

for  a  new  trial  the  debtor  who  is  not  a  334. 

party  to  the  suit  is  not  entitled  to  make  In  Gates  v.  Treat,  25  Conn.  71,  the 

such   motion.     Foster    v.    Haynes,   88  court,  in  sustaining  the  right  to  a  new 

Ga.  240.  trial,  said:     ** According   to  the  rules 

Motion  by  SnndTing  Partner.  —  Where  of  practice  which  prevail  in  the  Supe- 

one  partner  dies  after  verdict  and  pend-  rior  Court,  that  is  the  only  mode  in 
ing  a  motion  for  a  new  trial,  the  sur-  'which  he  can  revise  the  proceedings 

viving    partner    may     prosecute    the  on  the  trial  of  the  case.     To  refuse  to 

motion  in  the  interest  of  the  late  firm,  allow    him    to    prosecute   this  motion                                    1 

State  :-.  Stratton,  no  Mo.  426.  would,  therefore,  be  to  establish  the 

1.  When  a  person  not  a  party  to  a  principle  that  the  creditors  and  heirs  of 

suit  is  interested  in  the  subject-matter,  a  deceased  person,  and  those  otherwise 

or  will  be  affected  by  the  proceedings,  interested  in  his  estate,  would  be  reme- 

he  must  make  himself  a  party  in  some  diless  against  any  errors  which  may 

way  by  petition  or  by  supplemental  bill  have  intervened  on  the  trial;  a  doctrine 

for  the  investigation  and  protection  of  which    would   be    palpably   most   un- 

his  rights.     He  must  procure  a  status  just,  and  opposed  to  the  principles  of 

in  court  by  petition  or  bill,  as  the  na-  the  common  law,  by  which,  in  all  per- 

ture  of  the  case  may  require,  and  then  sonal  actions,  an  erroneous  judgment 

he  may  proceed  as  his  interests  and  the  may  be  reversed  by  the  representative 

practice  of  the  court  may  allow.     Ward  of  either  party  who  is  prejudiced  by 

V.  Clark,  6  Wis.  509.  it.** 

9.  Ward  v.  Clark,  6  Wis.  509;  Hau-  7.  Turner  v.   Booker,  2  Dana  (Ky.) 

er's  Appeal,  5  W.  &  S.  (Pa.)  473.  334. 

8.  See  tn/ra,  XW ,  ^.  jRe/usal   Where        Judgment  Hnne  pro  Tnno  After  Death  ol 

Both  Parties  Consent,  Party.  —  Where  the  plaintiff  dies  pend- 

4.  Motion  by  Both   Fartiee. —  Where  ing  a  motion  for  a  new  trial,  and  such 

both   parties    move   for    a   new    trial,  motion  is  subsequently  overruled,  the 

assigning    different    causes    in     their  judgment   may   be   entered   nunc  pro 

separate  motions,   neither  can  appeal  tunc  as  of  the  time  when  the  trial  ter- 

from  an  order  granting  a  new  trial,  as  minated.     Fitzgerald    v,    Stewart,    53 

such   order  is  granted   at   request  of  Pa.  St.  347. 

both.    Clallam   County  v.  Clump,   15  8.  Effect  of  Motion  by  "Attorney  for 

Wash.  593.  Defendants."  —  Where  both   defendants 

6.  State  V,  Stratton,  no  Mo.  426.  are   represented  by  one  attorney  and 

871  Volume  XIV. 


Applioation  by  Motion               NEW  TRIAL,                           for  Kew  TrisL 

a  joint  motion  must  be  overruled  if  it  appears  that  the  findings 
or  verdict  are  justified  as  to  any  one  of  the  parties  joining  in  the 
motion.* 

Eule  that  Soparato  Motiooi  Aro  Heoeosary.  —  It  is  held  that  where  parties 

are  sued  jointly  and   there  is  a  verdict  ag^ainst  them,  if  either 

f)arty  desires  to  raise  a  question  peculiar  to  himself  in  the  motion 
or  a  new  trial  he  should  file  a  separate  motion.*     Such  a  rule 
has  proved  to  be  harsh,  and  has  often  deprived  some  of  the  parties 

have  preserved  exceptions  to  the  in-  verdict  is  justified  as  to  either  defend- 

Btructions,  they  are  both  entitled  to  a  ant.     Miller  v,  Adamson,  45  Minn.  09. 

new  trial  on  a  motion  signed  by  the  Nebraska.  —  A  motion  for  a  new  trial 

attorney  or    attorneys    for    "  defend-  is  indivisible,  and  when  made  jointly 

ants,"  although   the   motion   was  en-  by  two  or  more  parties,  if  it  cannot  be 

titled  in  behalf  of  only  one  defendant,  allowed  as  to  all,  it  must  be  overruled 

Tillett    V.    Lynchburg,   etc.,   R.   Com-  as  to  all.     Minick  v.  Huff,  41  Neb.  516; 

panics,  116  N.  Car.  937.  Dorsey  v,  McGee,  30  Neb.  657;    Boldt 

1.  Indiana.  —  Feeney  v.  Mazelin,  87  v.   Bud  wig,   19  Neb.   739;    Atwood   v, 

Ind.  226;    Boyd  V.  Ander&on,  102  Ind.  Marshall,  50  Neb.  173;  Long  v.  Clapp, 

fti7;    Wolfe   v.    Kable,    107   Ind.    565;  15  Neb.  417;  Real  z;.  HoUister,  17  Neb. 

Kelley    v.    Kelley,   8   Ind.   App.   606;  661;    Hagler  v.   State,    31    Neb.    144: 

Heberd  v.  Wines,   105   Ind.  237;    Ed-  Dutcher  v.  State,  16  Neb.  30. 

tnonds  v.  Mounsey,  15   Ind.  App.  399;  Where  there  is  a  verdict  against  all 

Gray  v.  Elzroth,  10  Ind.  App.  587.  the   defendants,  a   motion   for  a  new 

If  the  motion  should  not  be  granted  trial  made  by  the  defendants  jointly 

as  to  all,  ur  if  the  assignment  is  not  must  be  overruled  if  the  verdict  was 

well  made  as  to  all,  there  is  no  error  in  correct  as  against  any  one  of  them, 

overruling  the  motion.     Boyd  v.  An-  Scott  ».  Chope,  33  Neb.  41;    Porter  v. 

derson,  102  Ind.  217  [citing  Carver  v,  Sherman  County  Banking  Co.,  40  Neb. 

Carver,    97    Ind.    498;     Robertson    t/.  274;    McDonald  v.   Bowman,  40  Neb. 

Garshwiler,  81  Ind.  463].  269. 

The    first    time   this   rule    was    an-  Wyoming.  —^  North     Platte    Milling, 

nounced  in  Indiana  appears  to  have  etc.,  Co.  v.  Price,  4  Wyoming  293. 

been   in   Cambridge   City    First    Nat.  8.  Wiggenhorn  v,   Kountz,  23  Neb. 

Bank  v.  Colter,  61  Ind.  153,  where  the  690. 

court  said:     "  It  is  claimed  in  argu-  In  an  action  against  liquor  sellers 

ment  that,  while  the  motion  for  a  new  and  their  sureties  on  certain  bonds  a 

trial  may  have  been  rightly  overruled  joint  motion  for  a  new  trial  by  all  the 

as  to  the   president  of    the   bank,    it  defendants  on  the  ground  that  the  evi* 

should  have  been  sustained  as  to  the  dence  was  insufficient  to  support  the 

bank.     No   such  question  appears   to  verdict  will  be  overruled  as  to  all,  a1- 

have  been  presented  to  the  court  be*  though  it  appears  that  the  evidence  is 

low.     The   verdict    was    a    joint    one  sufficient  as  to  some  of  the  defendants, 

against  both  defendants;    the  motion  doubtful  as  to  some,  and  clearly  in- 

for  a  new  trial  was  joint,  asking  a  new  sufficient  as  to  a  few.     In  such  case  a 

trial  for  both  defendants.     The  court  new  trial  will  not  be  granted  as  to  the 

was  not  asked  to  grant  a  separate  new  latter,  as  the  motion  for  a  new  trial  is 

trial  to  the  bank,  and  did  not  err  in  indivisible.    Scott  z'.  Chope,  33  Neb.  41. 

failing  to  grant  it."     Citing  Estep  v.  Although  section  429  of  the  iV>^rax>^a 

Burke^  19  Ind.  67,  and  Teter  v.  Hind-  Civil  Code  provides  that  '*  in  an  action 

ers,  19  Ind.  93,  both  of  which  relate  to  against  several  defendants  the   court 

joint  demurrer.  may  in  its  discreiion  render  judgment 

Where  a  finding  and  judgment  are  against  one  or  more  of  them,  leaving 

for  one  defendant  and  against  another  the    action     to    proceed    against    the 

a  joint    motion   for  a   new   trial   will  others,"  in  case  the  verdict  is  against 

avail   neither  of  them.     Robertson  r.  all  of  the  defendants,  and  those  against 

Garshwiler,  81  Ind.  463.  whom  the  evidence  is  insufficient  made 

Minnesota.  —  Where  two  defendants  no  motion  for  a  new  trial,  the  verdict 
make  a  joint  motion  for  a  new  trial,  it  will  not  be  disturbed.  Hoke  v.  Hal- 
ls not  error  to  deny  the  motion  if  the  verstadt,  22  Neb.  421. 
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of  their  legal  rights  by  a  mere  technicality.  The  rule  more  in 
consonance  with  the  code  practice  is  that  a  joint  motion  for  a 
new  trial  will  be  sustained  if  the  grounds  are  sufficient  as  to  any 
of  the  defendants,  as  the  mere  joinder  of  the  parties  in  one  motion 
is  a  harmless  error  not  affecting  the  substantial  rights  of  the 
parties.* 

Separate  Motions.  —  As  a  general  rule  each  party  should  file  a 
separate  motion  for  a  new  trial  where  the  errors  are  not  preju- 
dicial as  to  all  parties  or  where  the  evidence  is  insufficient  as  to 
the  applicant  but  sufficient  as  to  others.* 

One  Joint  Tortfeasor.  —  The  weight  of  authority  is  that  one  of 
several  joint  tortfeasors  may  move  for  a  new  trial,  and  that  a  new 
trial  may  be  granted  as  to  one  and  a  judgment  rendered  on  the 
verdict  against  the  others.'     On  such  motion  the  other  defend- 

1.  A  Joint  Motion  Is  Harmless  Error —  defendants,  having  disclaimed  all  per- 
Code  Proeedore.  —  tn  a  case  of  first  im-  sonal  interest  in  the  controversy,  were 
pression   in    California   the    foregoing  not  injured  by  the  findings  or  judg- 
authorities    are   criticised  as   follows:  ment,     and     were     not    'aggrieved' 
''Appellant  further  contends  that  the  thereby.     But    the    order    granting  a 
order  appealed  from  must  be  reversed  new  trial  having  been  rightly  made  as 
because  the  motion  for  a  new  trial  was  to  one  of  the  defendants  —  the  irriga- 
made  by  all  the  defendants,  while  the  tion  district — the  plaintiff  was  not  in- 
individuals  named  as  defendants,  hav-  juced  by  the  joinder  of  the  individual 
ing  disclaimed  all  interest  in  the  con-  defendants  in  the  motion,  nor  by  the 
troversy,  were  not  affected  or  injured  granting  of  the   motion  as  to  all,  and 
by  the  findings  or  judgment;  in  other  he  should  not  be  permitted  to  profit  by 
words,  that '  a  motion  for  a  new  trial  findings  which  do  not  accord  with  the 
is  indivisible,  and  when  made  jointly  facts  which  he  has  stipulated  to  be  true 
by  two  or  more  parties,  if  it  cannot  be  if  it  can  be  avoided.     Section  475  of  the 
allowed  as  to  all,  it  must  be  overruled  Code    of    Civil     Procedure    provides: 
as  to  all.'     Appellantcites  six  or  seven  '  The  court  must  in  every  stage  of  an 
cases  from  Nebraska,  about  the  same  action  disregard  any  error  or  defect  in 
number  from   Indiana,  one  from  Min-  the  proceedings  which  does  not  affect 
nesota,  and  one  from  Wyoming,  which  the   substantial  rights  of  the  parties, 
sustain  his  said  proposition.     The  early  and  no  judgment  shall  be  reversed  or 
Indiana  cases  —  which  seem   to  have  affected  by  reason  of  such  error  or  de- 
been  the  pioneers  of  this  line  of  deci-  feet.'     In   the   face  of  this   provision 
sions  —  adopted   it  in   analogy  to  the  appellant's  contention  cannot  be  sus« 
ruling  that  a  joint  demurrer  will  be  tained."     Boehmer  z^.  Big  Rock  Irriga- 
overruled  unless  it  is  well  taken  as  to  tion  Dist.,  117  Cal.  19. 
all  the  demurrants  jointly;  and  Ase-  Joint  Motion  Snstained  as  to  One  Party* 
vado  V.  Orr,  100  Cal.  293,  and  Rogers  —  In  an  action  against  joint  defend- 
V.  Schulenberg,  iii  Cal.  281,  are  cited  ants,  where  a  judgment  is  entered  by 
to  the  point  that  a  joint  demurrer  by  all  default   as   to  one  defendant  and  on 
the  defendants  is  properly  overruled  if  trial  as  to  the  other,  it  is  not  error  to 
the  complaint  is  good  against  eithej  of  sustain  a  joint  motion  as  to  the  latter 
them.      The   question   here   presented  and   refuse  a  new  trial  as  to  the  de- 
has  not  before  been  considered  or  de*  fendant  in    default.     Ex  /.    Lowman 
cided   by  this  court  so  far  as  I  have  Stationery,  etc.,  Co.,  2  Wash.  427. 
been  able  to  find.     Whether  the  cases  2.  Brown    v.    Burrus,     8     Mo.     26; 
cited  by  appellant  were  rightly  decided  Palmer    v.  Kennedy,  7    J.  J.   Marsh, 
under  the  practice  prevailing  in  those  (Ky.)  498;   Sprague  v.  Childs,  16  Ohio 
states  we   need   not    consider.     Obvi-  St.   107;    Loudon  v,  Coleman,   59  Ga. 
ously  it  is  one  of  those  questions  which  653;  Sperry  v.  Dickinson,  82  Ind.  135; 
should  be  determined  in  harmony  with  Gordon  v.  Pitt,  3  Iowa  385;    Western 
the  principles  governing  our  own  prac-  Assur.  Co.  v.  Way,  98  Ga.  746. 
tlce.     It  IS  true  that    the    individual  8.  Terpenning  v.  Gallup,  8  Iowa  74; 
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ants  should  be  joined  and  notified  as  adverse  parties.* 

When  Kew  Trial  Can  Be  Granted  as  to  One  Party.  —  Whether  separate 
motions  should  be  sustained  and  a  new  trial  granted  as  to  some 
of  the  parties  depends  to  some  extent  upon  the  question  whether 
a  new  trial  should  be  granted  as  to  some  of  the  issues  only.* 

8.  Notice  of  Intention  to  Hove  for  a  New  Trial — a.  Nature  and 
Object  of.  —  In  California  and  other  states  which  have  adopted 
the  same  code  provision  relating  to  new  trials  •  the  motion  for  a 
new  trial  must  be  preceded  by  a  notice,  served  upon  the  adverse 
party  and  filed  with  the  clerk,  to  the  effect  that  the  applicant 
intends  to  move  for  a  new  trial.  The  object  of  this  cumbersome 
procedure  is  not  to  notify  the  adverse  party  of  the  time  and  place 
of  the  hearing  of  the  motion,  but  to  give  him  notice  of  the  errors 
complained  of  and  the  evidence  to  be  introduced,  and  thus  give 
him  time  to  prepare  for  the  hearing.*  This  object  is  effected  in 
other  states  by  the  filing  of  the  motion  for  a  new  trial  and  notice 
of  such  motion.* 

b.  Form  and  Contents.  —  The  notice  under  such  code  pro- 
visions should  indicate  that  the  applicant  will  move  for  a  new 
trial,*  and  should  be  directed  against  the  verdict  or  findings,  and 

Hayden  v.  Woods,  i6  Neb.  306;  Heff-  4.  Pierre  First  Nat.   Bank  v.  Com- 

ner  v.  Moyst,  40  Ohio  St.  112;  Smith  fort,  4  Dakota  167. 

V.   Foster,  3  Coldw.  (Tenn.)  147;   AI-  6.  Washington  —  Service     of     Motion 

bright  V.  McTighe,  49  Fed.  Rep.  817,  Itself  Sufficient.  —  Section  404  of  Hill's 

revt^wtnga.nd  approving  the  above  caLseSf  Annot  Stat.  Wash,  is  substantially  the 

and   citing    the    following    authorities  same   as   section   659  Code  Ci\r.   Pro. 

contra:    Bond  v.  Spark,  12  Mod.  275;  Cal.,  and  requires  the  applicant  for  a 

Parker  v.  Godin,  2  Stra.  813;    Doe  v,  new  trial  to  serve  and  file  a  notice  of 

Martin,   13  M.  &  W.  811,  2  Tidd  Pr.  intention    to    move    for    a    new    trial 

911.  within  two  days  after  the  verdict.     In 

1.  Clark  V.  Austin,  38  Minn.  487.  Boarman  v,  Hinckley,   17  Wash.   126, 

2.  See  infra ^  XVI.  3.  N^w  Trial  as  to  the  applicant,  instead  of  filing  such 
Part  of  the  Issues.  notice,  served  and  filed  his  motion  for 

8.  Code  Civ.  Pro.  Cal.,  §§  657,  659;  a  new  trial,  in  which  the  grounds  were 
Rev.  Stat.  Idaho  1887,  §  4441;  Annot.  specified.  This  was  held  suflScient  no- 
Codes  Mont.,  §  1 173;  Comp.  Laws  S.  tice.  The  court  said:  "  The  motion 
Dak.,  §  5089;  Rev.  Codes  N.  Dak.,  for  a  new  trial  filed  by  plaintiff  in  this 
^  5473:  Hill's  Annot.  Codes  Wash.,  case  fully  advised  the  defendant  of 
§  404;  Rev.  Stat.  Utah  1898,  §  3294.  plaintiff's  intention  to  move  for  a  new 

Whether  Kotice  Jorisdlotional. —  trial,  and  specified  the  grounds.     The 

Under  the  statutes  requiring  a  notice  motion  itself  here  fulfils  the  function 

of  intention  to  move  for  a  new  trial,  of    the   notice   required    by   the   stat- 

such     notice     is     not    jurisdictional,  ute." 

Johnson  v.  Northern  Pac.  R.  Co.,  i  N.  6»  A  notice  of  motion  *'  to  set  aside 

Dak.   354;    Volmer  v.   Stagerman,    25  and  vacate  the  judgment  rendered  and 

Minn.    244.       But    see    contra^     Bear  entered   herein,   and  to  grant  a  new 

River,  etc.,  Water,  etc.,  Co.   v.  Boles,  trial,"  etc.,  is  sufficient,  as  it  indicates 

24  Cal.  354.  that  a   new  trial   will   be   asked    for. 

If  the  notice  is  not  served  within  the  Locke  v.  Moulton,  96  Cal.  21. 

statutory  time  the  court  loses  jurisdic-  A  Kotioe  of  Intention  to  Set  Aside  a 

tion,  which  cannot  be  restored  by  an  Jndgment  will  not  be  construed  to  be  a 

order  allowing  the  notice  to  be  filed  notice  of  intention  to  move  for  a  new 

nunc  pro  tunc.     Killip  v.  Empire  Mill  trial,  and  cannot  be  amended  after  the 

Co.,  2  Nev.  34;   State  v.  Nevada  First  statutory  time.     Little  v.  Jacks,  67  Cal. 

Nat.  Bank,  4  Nev.  358.  165. 
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not  against  the  decision  *  or  judgment.* 

Form  and  lUroetlon.  — The  notice  of  intention  to  move  for  a  new 
trial  must  be  in  writing,'  and  directed  to  all  the  adverse  parties 
who  have  an  interest  in  the  subject-matter  and  who  will  be 
affected  by  the  granting  of  the  motion.* 

c.  Assignment  of  Errors.  —  The  notice  must  designate  the 
grounds  upon  which  the  motion  will  be  made.*  The  specifica- 
tion or  assignment  of  errors  in  the  notice  is  substantially  the  same 
as  in  the  motion  for  a  new  trial  in  other  states.*  The  grounds 
may  be  stated  in  the  language  of  the  statute,  and  only  such 
grounds  as  are  stated  can  be  considered  by  the  lower  court  on  the 

Hotieo  of  Motion  Initaad  of  Intention. —  montWill  Also  Bo  Made.  —  The  notice 
A  notice  of  a  motion  for  "  a  rehearing  need  not  state  that  the  applicant  will 
or  new  trial  *'  will  be  construed  to  be  a  move  to  vacate  the  decision,  as  the 
notice  of  intention  to  move  for  a  new  order  granting  a  new  trial  will  in  effect 
trial.     Kimple  v.  Conway,  69  Cal.  71.       vacate  the  decision,  and  such  recital  is 

A  notice  of  a  motion  for  a  new  trial,  mere  surplusage.  Heinlen  v.  Heil- 
if  sufficient  in  form,  will  be  construed  bron,  71  Cal.  557;  Bauder  v.  Tyrrel,  59 
to  operate  as  a  notice  of  intention  to  Cal.  oc);  Locke  v.  Moulton,  96  Cal.  21. 
move  for  a  new  trial.  Fletcher  v.  Nel-  3.  Flateau  v.  Lubeck,  24  Cal.  364; 
son,  6  N.  Dak.  94.  Bear  River,  etc..  Water,  etc.,  Co.  v. 

1.  An  assignment  that  the  evidence  Boles,  24  Cal.  354. 
does  not  justify  or  warrant  the  decision  4.  Where  the  name  of  one  of  the 
is  improper,  but  is  sufficient  as  an  plaintiffs  was  omitted  from  the  caption 
assignment  that  the  evidence  is  insuffi-  of  the  notice,  but  the  notice  was  served 
cient  to  support  the  findings.  Hiber-  upon  the  attorneys  for  all  the  plaintiffs, 
nia  Sav.,  etc.,  Soc.  v.  Moore,  68  Cal.  it  is  sufficient,  it  not  appearing  that  the 
156;  Donohoe  v.  Mariposa  Land,  etc.,  attorneys  were  misled.  Cook  v.  Sud- 
Co.,  66  Cal.  317.  den,  94  Cal.  443. 

9.  A  notice  of  intention  to  move  to  The  Failure  to  Serve  the  Kotice  on  All 
"  set  aside  the  judgment  and  to  ask  for  the  AdTone  Partiei  having  an  interest 
a  new  trial  upon  the  following  grounds:  in  the  motion  or  affected  by  it  is  ground 
(i)  Insufficiency  of  the  evidence  to  for  overruling  the  motion.  Herriman 
justify  the  judgment,  and  that  the  v.  Menzies,  115  Cal.  16;  U.  S.  v. 
judgment  is  against  law,"  etc.,  is  in-  Crooks,  116  Cal.  43. 
sufficient  because  not  directed  to  the  5.  It  is  not  sufficient  to  state  that  the 
decision  or  findings,  and  the  order  defendant  will  move  the  court  for  a 
granting  a  new  trial  will  be  reversed,  new  trial  upon  grounds  to  be  set  forth 
Sawyer  v.  Sargent,  65  Cal.  259  [foU  in  the  motion;  the  grounds  must  be 
lowed  in  Little  v.  Jacks,  67  Cal.  165;  set  forth  in  the  notice.  State  v.  Fry, 
Mazkewitz  v.  Pimentel,  83  Cal.  450].     10  Mont.  407. 

See  similar  assignments  held  insuffi-  Language  of  Statute.  —  The  grounds 
cient  in  Martin  ?/.  Matfield,  49  Cal.  42;  need  not  be  in  the  language  of  the 
Quinn  v.  Smith,  49  Cal.  163;  Froman  statute  if  the  error  is  pointed  out  spe- 
V.  Patterson,  10  Mont.  107.  cifically.     Barnard,   etc.,   Mfg.  Co.    v. 

But  where  it  appears  from  the  entire  Galloway,  5  S.  Dak.  205. 
notice  that  the  applicant  intends  to  The  reasons  for  which  a  motion  for 
move  for  a  new  trial  upon  specified  a  new  trial  will  be  made  may  be  stated, 
statutory  grounds,  the  adverse  party  in  the  notice  of  intention  to  move  for  a 
cannot  have  the  proceedings  dismissed  new  trial,  in  the  language  of  the  stat- 
for  defects  in  the  notice,  which  states  ute,  without  a  particular  specification 
that  the  applicant  will  move  to  set  aside  of  the  errors  complained  of.  Ferrer  v, 
the  judgment.  O'Connell  v.  Main,  Home  Mut.  Ins.  Co.,  47  Cal.  427; 
etc..  Streets  Hotel  Co.,  90  Cal.  515;  O'Connell  v.  Main,  etc..  Streets  Hotel 
Locke  V.  Moulton,  96  Cal.  21,  citing  Co.,  90  Ca!.  515';  Boston  Tunnel  Co.  v. 
Sawyer  v,  Sargent,  65  Cal.  259,  as  McKenzie,  67  Cal.  485. 
overruled.  6.  See  infra^  VII.  9,   d.  Assignment 

Hotioe  that  a  Motion  to  Vaeate  Jndg-    of  Errors, 
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hearing  of  the  motion  or  upon  appeal.* 

Spedfication  of  Luraffioiency  of  the  Evidenoe.  —  When  the  motion  is  to 
be  made  upon  the  minutes  of  the  court,  and  the  ground  of  the 
motion  is  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  notice  of  intention  must  specify  the  particu- 
lars in  which  the  evidence  is  alleged  to  be  insufficient.* 

Speoiflcation  of  Errors  of  Law.  —  If  the  ground  of  the  motion  be  errors 
in  law  occurring  at  the  trial,  and  excepted  to  by  the  moving  party, 
the  notice  must  specify  the  particular  errors  upon  which  the  party 
will  rely.'  If  the  notice  does  not  contain  the  specifications  here 
indicated,  when  the  motion  is  made  on  the  minutes  of  the  court, 
the  motion  must  be  denied.* 

Speoifioation  of  Evidenoe  to  Sustain  Motion.  — The  notice  must  specify 
upon  what  evidence  the  motion  will  be  made,  whether  upon  affi- 
davits, minutes  of  the  court,  bill  of  exceptions,  or  a  statement  of 
the  case.* 

1.  Moddie  v.  Breiland,  9  S.  Dak.  506.  time,  the  errors  being  sufficiently  speci- 

2.  California.  —  Buckley  v.  Althorf«  fied  therein.  The  motion  will  not  be 
86  Cal.  643;  Neale  v.  Depot  R.  Co.,  94  construed  as  a  notice,  and  the  proceed- 
Cal.  425;  Weyl  v,  Sonoma  Valley  R.  ings  will  be  dismissed  for  want  of  no- 
Co.,  69  Cal.  202;  Baird  ?/.  Peall,  92  Cal.  tice.  State  c/.  Whaley,  16  Mont.  574; 
235;    Menk  v.  Home  Ins.  Co.,  76  Cal.  State  v.  Fry,  10  Mont.  407. 

50;  Harnett  v.  Central  Pac.  R.  Co.,  78  Korth  Dakota.  —  Pickert  v,  Rugg,    I 

Cal.  32;    Newell  v.  Desmond,  63  Cal.  N.  Dak.  230;    Henry  v.  Maher,   6  N, 

242;  Salisbury  v.  Burr,  114  Cal.  451.  Dak.  413. 

It  is  not  necessary  that  the  specifica-  SenUi  Dakota.  —  Gaines  v.  White,  2  S. 

tions  should  state  what  the  evidence  Dak.  410;  Mattoon  z/.  Fremont,  etc.,  R. 

does    show.      Such    a    statement    is  Co.,  6  S.  Dak.  196;  Pierce  v.  Manning, 

insufficient  if  standing  alone,  and  sur-  i  S.  Dak.  306;  National  Cash  Register 

plusage  if  joined  to  a  proper  specifica-  Co.  v.  Poster,  5  S.  Dak.  143;  Billings* 

tion.     Haight  v.   Tryon,    112   Cal.   4;  ley  v.  Hiles,  6  S.  Dale.  445;    Parrott  v, 

Kumle  V,  Grand  Lodge,  etc.,  no  Cal.  Hot  Springs,  9  S.  Dak.  202. 

204;     Parker   v.   Reay,   76    Cal.    103;  3.  Packer    v.    Doray,   98    Cal.    315; 

Spotts  V.  Hanley,  85  Cal.  155;  Dawson  Salisbury  v.  Burr,  114  Cal.  451;  Gill  v, 

V.  Schloss,  93  Cal.  194;    Eddelbuttel  v.  Hecht,  13  Utah  5. 

Durrell,  55  Cal.  279;    Adams  z',  Helb-  4.  Neale  v.  Depot  R.  Co.,  94  Cal.  425. 

ing,  107  Cal.  298.  6.  Code  Civ.  Pro.  Cal.,  §659;  Comp. 

Object  of  Statute,  —  The  object  of  the  Laws  S.  Dak..  §  5090;  Rev.  Codes  N. 
statute  is  to  direct  the  court  and  coun-  Dak.,  §  5474;  Rev.  Stat.  Utah  1898, 
sel  to  the  particular  error  relied  on  by  §  3294.  This  provision  is  omitted  from 
the  moving  party,  to  the  end  that  the  Annot.  Codes  Mont.  1895,  §  1173. 
evidence  bearing  on  the  specifications  The  applicant  may  specify  all  of  the 
of  error  might  be  inserted  in  the  state-  above  kinds  of  evidence  and  rely  upon 
ment  and  considered  by  the  court,  one  kind  at  the  hearing.  Hart  z'.  Kim- 
Matter  of  Yoakam,  103  Cal.  503;  ball,  72  Cal.  284;  Hall  f.  Harris,  x  S. 
Eddelbuttel  v.  Durrell,  55  Cal.  279.  Dak.  279;  Gamer  t/.  Glenn,  8  Mont.  371. 

Montana.  —  State   v.    Fry,    10   Mont.  If  no  specification  as  to  the  evidence 

407-  Stater/.  Black,  15  Mont.  143;  State  is  made,  the  motion  will  not  be  consid- 

V.  Whaley,  16  Mont.  574;    State  v,  Pil-  ered.     Hughes  v.  Alsip,  112  Cal.  587; 

grim,  17  jJlont.  311;    Bardwell  v.  An-  Hill  v,  Beatty,  61  Cal.  292. 

derson,    18     Mont.     528;     Zickler    v.  Waiver.  —  Where  the  notite  of  inten- 

Deegan,   16  Mont.   198;    Helena  First  tion  fails  to  specify  whether  the  motion 

Nat.  Bank  v.  Roberts,  9  Mont.  323.  would  be  "  made   upon  affidavits,  or 

The  error  in   failing  to  specify  the  the  minutes  of  the  court,  or  a  bill  of 

particular  errors  in  the  notice  of  inten-  exceptions,  or  a  statement  of  the  case," 

tion   to   move   for  a   new  trial   is  not  as  required  by  section  298  of  the  Mon- 

cured  by  filing  the  motion  at  the  same  tana  Code  Civ.  Pro.  1887,  and  such  ob* 
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d.  Service  and  Filing  of  Notice  —  Partiw  to  Be  servod.  —  The 
statutes  require  the  notice  of  intention  to  move  for  a  new  trial  to 
be  served  upon  all  the  adverse  parties  affected  by  the  motion.  * 

e.  Time  of  Serving  and  Filing  —  Time  of  niing  with  cierk. — 

Such  notice  must  be  both  served  upon  the  adverse  party  and  filed 
with  the  clerk  *  within  the  time  fixed  by  the  statute.  The  notice 
is  premature  if  filed  before  the  trial  is  completed  and  the  verdict 
rendered  or  the  findings  of  the  court  filed.* 

jection  is  not  waived  at  the  hearing  of    is    sufficient.      Walsh  v.   Mueller,   14 

the   motion,   the  appeal    will    be  dis-     Mont.  76. 

missed  although    the  record  does  not 

show  that  an  objection  to  such  defect 

was  made  at  the  hearing  or  that   the 

court  overruled   the   motion   on   such 

ground.    Gregg  v.  Garrett,  13  Mont.  10. 

The  right  to  object  that  no  specifica- 
tion of  the  kind  of  evidence  to  be  used 
on  the  hearing  was  made  in  the  notice 
is  not  waived  by  proposing  amend- 
ments to  the  bill  of  exceptions  or  pro- 
curing settlement  of  the  bill,  as  the 
adverse  party  has  a  right  to  a  correct  bill 
to  use  on  appeal  from  the  judgment. 
Hughes  V,  AUip,  112  Cal.  587. 

1.  Cook  V,  Sudden,  94  Cal.  443; 
Sowden  v.  Idaho  Quartz  Min.  Co.,  55 
Cal.  443;  Wittenbrock  v.  Bellmer,  57 
Cal.  12. 


2.  Code  Civ.  Pro.  Cal..  §  659;  Sut- 
ton V.  Symons,  100  Cal.  576. 

8.  When  Prematnre.  —  Proceedings  for 
a  new  trial  are  premature  until  a  final 
decision  is  reached  by  the  court  or 
jury.  People  v.  Majors,  65  Cal.  100; 
Bell  V.  Marsh,  80  Cal.  4TI. 

A  notice  of  intention  to  move  for  a 
new  trial  is  not  premature  because  it 
was  served  before  the  receipt  of  notice 
of  the  decision.  Symons  v.  Bunnell,  80 
Cal.  330. 

But  a  notice  given  before  the  findings 
of  the  court  or  referee  are  signed  is 
premature  and  inefifectual.  Dominguez 
V,  Mascotti,  74  Cal.  269;  Careaga  v. 
Fernald,  66  Cal.  351. 

Where  findings  of  fad  are  made  and 


Advene  Party  Defined.  — ''  Section  659    filed  by  the  court,  and  the  case  is  then 


of  the  Code  of  Civil  Procedure 
requires  that  the  party  intending  to 
mo\^e  for  a  new  trial  shall  '  serve  upon 
the  adverse  party  a  notice  of  his  in- 
tention.' The  *  adverse  party  '  upon 
whom  this  notice  is  to  be  served  is  de- 
termined by  the  same  rules  as  is  the 
•  adverse  party  '  upon  whom  a  notice 
of  appeal  is  to  be  served,  viz.,  every 
party  whose  interest  in  the  subject- 
matter  of  the  motion  is  adverse  to  or 
will  be  affected  by  the  granting  of  the 
motion  or  changing  the  former  decision 
of  the  court;  and  a  failure  to  serve  such 
adverse  party  with  the  notic6  of  an  in- 
tention to  move  for  the  new  trial  will 
be    attended     with    the    same    conse- 


referred  for  an  accouhting,  proceedings 
to  secure  a  new  trial  should  not  be 
commenced  until  the  report  of  the  ref- 
eree is  filed.  Crowther  v.  Rowland- 
son,  27  Cal.  376. 

Proceedings  for  a  new  trial  com- 
menced before  the  filing  of  a  referee's 
report  are  premature.  Mahoney  v. 
Caperton,  15  Cal.  313;  Hinds  v.  Gage, 
56  Cal.  486. 

"Where  an  interlocutory  judgment  is 
entered  decreeing  to  the  plaintiff  a 
right  of  specific  performance  and  order* 
ing  a  reference  to  take  the  account  on 
principles  fixed  in  the  order,  a  notice  of 
intention  to  move  for  a  new  trial  need 
not  be  given  until  ten  days  after  the 


quences  as  a  failure  to  serve  an  adverse  confirmation  of  the  report  of  the  re f- 

party  with  a  notice  of  appeal  from  the  eree.     Harris  v,  San  Francisco  Sugar 

judgment.      The  Superior  Court  can  Refining  Co.,  41  Cal.  393. 
have  no  jurisdiction  to  re-examine  an         Where  the  court  files  findings  of  fact 

issue   of  fact    that  ft    has   tried,   and  on  all  the  issues  in  a  divorce  suit,  and 

change  its  decision  thereon,  unless  all  renders  a  decree  of  divorce  and  a  di- 

the  parties  to  the  issue  and  former  de-  vision  of  the  community  property,  a 

cision  are  properly  before  it.**     Herri-  notice  of  intention  to  file  a  motion  for  a 

man  v.  Menzies,  115  Cal.  16,  quoUdin  new  trial  is  not  premature  as  to  such 

U.  S.  V.  Crooks,  116  Cal.  43.  decree  although  it  further  provides  for 

Where  Several  Attorneys  Bepreeent  AU  a  reference  to  take  testimony  as  to  com- 

the   adverse  parties,   a   notice   served  m unity  property.    Sharon  v,  Sharon, 

upon  one  or  more  of  such  attorneys  79  Cal.  633 

877  Volume  XIV. 


AppUoation  by  Motion               NEW  TRIAL.                           for  Kew  Trials 

When  the  Time  Commencee  to  Eun.  —  The  time  for  serving  and  filing 
notice  commences  to  run  when  the  verdict  is  returned.*  Where 
the  cause  is  tried  to  the  court,  the  time  commences  to  run  when 
the  adverse  party  serves  upon  the  applicant  for  a  new  trial  notice 
that  a  decision  has  been  rendered.^  In  California  the  amended 
provision  now  reads  **  within  ten  days  *  *  *  after  notice  of 
the  decision,"  and  it  is  held  that  the  time  commences  to  run  after 

1.  Ellsassar  v.  Hunter,  26  Cal.  279.  notice  of  the  judgment  is  served.     Pol- 

The  notice  must  be  given  within  two  hemus  v.  Carpenter,  42  Cal.  377. 

days  after  a  special  verdict  has  been  Where  a  cause  is  tried  by  the  court 

rendered,  or  all  proceedings  on  such  and  findings  are  filed    upon   which  a 

notice  Vill   be  disregarded.     Allen  v.  judgment  is  entered,  the  time  from  the 

Hill,  16  Cal.  113.  "  notice  of  the  rendering  of  the  de- 

Where  a  special  verdict  is  returned  cision  "  commences  to  run  from  notice 
by  a  jury  in  an  equity  case,  it  is  merely  of  the  judgment,  as  the  decision  is  dis- 
advisory;  the  applicant  for  a  new  trial  tinct  from  the  findings.  Elder  v,  Fre- 
must  wait  until  the  judgment  is  ren-  vert,  18  Nev.  283,  cited  in  Robinson  v, 
dered  by  the  court  before  giving  notice.  Benson,  19  Nev.  331. 
Bates  V.  Gage,  49  Cal.  126;  Bell  v.  Where  no  notice  of  additional  find- 
Marsh,  80  Cal.  411;  Warring  v.  Freear.  ings  of  fact  was  given,  a  notice  of  in- 
64  Cal.  54;  Spottiswood  z/.  Weir,  66  Cal.  tention  filed  eleven  days  after  such 
525;  James  v.  Superior  Ct.,  78  Cal.  107.  findings  were  filed  is  in  time,  as  the  ap- 

9.  Roussin  v,  Stewart,  33  Cal.  208;  plicant  could  wait  until  notice  of  the 

Biagi  z'.  Howes,  66  Cal.  469;  Polhemus  filing  of  additional  filings  was  served 

V,  Carpenter,  42  Cal.  377;  Carpentier  v.  on  him.     Duff  v.  Duff,  71  Cal.  513. 

Thurston,  30  Cal.   125;  Sawyer  z/.  San  A   sufficient  notice  of  a  decision  is 

Francisco,  50  Cal.  370;  Gumpel  v,  Cas-  given  where  the  party  in  whose  favor 

tagnetto,  97  Cal.  15.  a  judgment  has  been  rendered  serves  a 

Kotioe  of  Deoision.  —  The  notice  of  the  notice  of  intention  on  the  adverse  party, 

decision  must  be  in  writing.     Roussin  stating  that  a  motion  will  be  made  **  to 

V,  Stewart,  33  Cal.  210;  Forni  v.  Yoell,  set  aside  and  vacate  the  decision  and 

99  Cal.  173.  judgment  heretofore  rendered  and  en- 

When  served   by   mail   the  adverse  tered  herein."     Such  notice  will  require 

party  is  entitled  to  a  longer  time  within  the  adverse  party  to  serve  notice  of  in- 

which  to  file  a  notice  of  intention  to  tention  if  he  so  desires.     Waddingham 

move    for    a    new  trial.     Sullivan   v.  v.  Tubbs,  95  Cal.  249. 

Wallace.  73  Cal.  307.  Waiyer    of   Kotice   of    Deoision.  —  A 

It  is  not  necessary  to  serve  a  notice  party  giving  notice  to  dismiss  for  fail- 

of  the  decision  where  a  notice  of  mo-  ure    to     enter    judgment    within    six 

tion  for  a  new  trial  is  eiven  after  the  months  waives  notice  of  the  decision 

findings  of    fact  are  filed.     Cottle   v,  and  must  file  notice  of  his  intention  to 

Leitch,  43  Cal.  320;  Thorne  v,  Finn,  69  move  for  a  new  trial   within  ten  days 

Cal.  251.  after  the  date  of  the  notice  to  dismiss. 

The  applicant  is  not  required  to  give  as  the  motion  to  dismiss  gives  positive 

notice  of  intention  to  move  for  a  new  knowledge  of  the  date  of  the  judgment 

trial  although  he  was  in   court   when  and  becomes  part  of  the  record.     Forni 

the    decision    was    rendered,    waived  v.  Yoell,  99  Cal.  173. 

findings,  and  asked  for  a  stay  of  pro-  Mere  presence  in  court  and  giving 

ceedings,  as  he  may  wait  until  a  notice  oral  consent  or  direction  as  to  the  terms 

in  writing  of  such  decision  is  served  of  the  decision  will  not  operate  as  a 

upon  him.     Biagi  v,   Howes,  66  Cal.  waiver  of  notice  of  the  decision  by  a 

469,  followed  in  Kelleher  v.  Creciat,  89  party  applying  for  a  new  trial.     Forni 

Cal.  38.     But  this  case  is  in  effect  over-  v.  Yoell,  99  Cal.  173;  Biagi  v.  Howes, 

ruled  in  California  Imp.  Co.  v.   Baro-  66  Cal.  469;  State  v.  Murphy,  19  Nev. 

teau,  116  Cal.  136,  and  in  MuUally  v.  89. 

Irish-American  Benev.   Soc,   69  Cal.  A  written  motion  to  set  aside  findings 

550.  is    a    waiver    of    notice    of    decision. 

When  no  findings  were  requested  or  California  Imp.  Co.   v.  Baroteau,  116 

filed,  the  time  commences  to  run  when  Cal.  136. 
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the  applicant  for  a  new  trial  has  actual  notice  of  the  decision.* 

After  the  notice  of  the  decision  is  served  the  applicant  must  serve 
his  notice  of  intention  on  the  adverse  party  and  file  such  notice 
with  the  clerk  '  within  the  statutory  time,'  or  the  right  to  move 
for  a  new  trial  is  waived  *  and  the  errors  assigned  will  not  be 
reviewed. 

/.  Extension  of  Time  for  Notice.  —  The  time  for  serving 

and  filing  the  notice  of  intention  to  move  for  a  new  trial  may  be 
extended,^  but  application  for  the  extension  must  be  made  before 
the  statutory  time  expires.* 

1.  MullaUy  v.  Irish-American  Benev.  not  given  in  time  the  right  to  a  new 

Soc,  69  Cal.  559;  Gray  v.  Winder,  77  trial  is  lost. 

Cal.  525;  California  Imp.  Co.  v.  Baro-  California,  —  Clark  v.  Crane,  57  Cal. 

teau,  116  Cal.   136,  overruling   Biagi  v.  629;    Burnett  v,   Stearns,   33  Cal.  468; 

Howes,  66  Cal.  469.  Wright    v.    Snowball,    45     Cal.    654; 

9.  Time  of  Filing  Kotioo  of  Intention  to  Flateau  v.  Lubeck,  24  Cal.  364;  Caney 

Move  for  a  Few  Trial.  —  The  notice  of  v,  Silverthorne,  9  Cal.  67;  Bear  River, 

intention  to  move  for  a  new  trial  must  etc..  Water,  etc.,  Co.  z/.  Boles,  24  Cal. 

not  only  be  served  but  filed  with  the  354;   Ellsassar  v.  Hunter,  26  Cal.  279; 

clerk  within  the  ten  days  allowed  by  Allen  v.  Hill,  16  Cal.  113;  Clark  z/.  Grid- 

the   statute.     Sutton    v.   Symons,    100  ley,  49  Cal.  105;    Coveny  v.  Hale,  49 

Cal.  576.  Cal.  552;  Brady  v,  Feisil,  54  Cal.  180; 

3.  Code  Proviiions.  —  *'  The  party  in-  San  Fernando  Farm  Homestead  Assoc, 
tending  to  move  for  a  new  trial  must,  v.  Porter,  58  Cal.  81;  Sawyer  v.  San 
within  ten  days  after  the  verdict  of  the  Francisco,  50  Cal.  370. 

jury,  if  the  action  were  tried  by  a  jury,  Dakota.  —  Pierre  First  Nat.  Bank  v, 

or  after  notice  of  the  decision  of  the  Comfort,  4  Dakota  167;  Gould  v.  Du- 

court  or  referee,  if  the  action  were  tried  luth,  etc..  Elevator  Co.,  2  N.  Dak.  216; 

without  a  jury,  file  with  the  clerk  and  Gaines  v.  White,  2  S.  Dak.  410. 

serve  upon  the  adverse  party  a  notice  Idaho.  —  Stevens  v.    North   Western 

of     his     intention,     designating     the  Stage  Co.,  i  Idaho  605. 

grounds  upon  which  the  motion  will  be  Montana.  —  Sullivan   v.   Helena,    to 

made,  and  whether  the  same  will  be  Mont.  134;  Walsh  v.  Mueller,  14  Mont, 

made  upon  affidavits  or  the  minutes  of  76;    Gregg  v.   Garrett,    13    Mont.    10; 

the  court,  or  a  bill  of  exceptions,  or  a  Gum  v.  Murray,  6  Mont.  10. 

statement  of  the  case."   Code  Civ.  Pro.  Utah.  —  Hamilton  v.  Dooley,  15  Utah 

Cal.  1897,  §  659.  280;   Cereghino  v.  Cereghino,  4  Utah 

See,    to    the  same    general    effect,  100. 
Annot.  Codes  Mont.  1895,  §  1173;  Rev.  6.  Under  section  1054  of  the  Califor- 
Codes   N.   Dak.   1895,  §  5474;    Comp.  nia  Code  Civ.  Pro.,  providing  that  the 
Laws  S.  Dak.  1897,  §  5090;  Rev.  Stat,  court  may,  for  good  cause  shown,  ex- 
Utah  1898,  §  3294.  tend  the  time  for  pleading  and  serving 

Pendency  of  Appeal.  —  A  judgment  for  notices,  etc.,  the  time  for  serving  and 

the  defendant  on  findings  of  the  court  filing  notices  of  intention  to  move  for  a 

was  reversed  on  appeal  with  directions  new  trial  may  be  extended  for  thirty 

to  enter  judgment  on  the  findings  for  days  without  the   consent  of  the  ad- 

ihe  plaintiff,  and  such  entry  was  made,  verse    party.      Simpson   v,    Budd,   91 

Within  ten  days  from  such  entry  the  Cal.  488;  Harper  v.  Minor,  27  Cal.  107; 

defendant  duly  served  and  filed  notice  Burton  v.  Todd,  68  Cal.  485,  overruling 

of  his  intention  to  move  for  a  new  trial.  Brichman  v.  Ross,  67  Cal.  60T. 

It  was  held  that  if  he  was  dissatisfied  The  Time  Allowed   by  the  EztenBion 

with  the  findings,  which  were  not  suffi-  Commenoes  to  Ban  at  the  expiration  of 

cient   10  support  a  judgment  in    his  the  ten  days  allowed  b^  the  statute  for 

favor,  he  should  have  given  the  notice  filing  notice  of  intention.     Emeric  v. 

when  the  judgment  was  first  entered  Alvarado,  64  Cal.  529. 

and  before  appeal.     Brady  v.  Feisil,  54  6.  Clark  v.  Crane,  57  Cal.  629:  Bur- 

Cal.  180.  ton    v.    Todd,   68  Cal.   485;    State  v. 

4.  WaiTor  of  Bight.  —  If  the  notice  is  Mason,  18  Mont.  362. 
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g.  Waiver  of  Notice  of  Intention.  —  Objections  to  the 
form  or  sufficiency  of  the  notice  or  the  fact  that  it  was  not  served 
in  time  are  waived  unless  made  at  the  time  of  the  hearing  of  the 
motion  *  or  at  the  time  of  the  settlement  of  the  statement;  *  and 
if  amendments  to  the  statement  are  proposed  such  objections 
should  be  reserved  therein.* 

h.  Amendment  of  Notice.  —  The  notice  may  be  amended, 
but  after  the  time  has  expired  no  new  specification  of  error  can 
be  brought  in  by  amendment.*  A  party  desiring  to  assign  errors 
not  included  in  the  original  notice  should  obtain  leave  to  amend. 
He  cannot  assign  additional  errors  in  a  second  notice  after  the 
time  for  the  notice  has  expired.* 

9.  Form  of  Motion  —  a.  Oral  or  Written.  —  A  motion  for  a 
new  trial  must,  as  a  general  rule,  be  in  writing.* 

Under  Comp.  Laws  S.  Dak.,  g  5093,  the  motion  would  be  made  upon  the 

where  an  amended  and  substituted  no-  minutes  of  the  court.     It  was  held  that 

tice  is  not  filed  in  time,  the  court  may  the  amended  notice  was  a  nullity,  and 

extend  the  time  for  filing  such  notice  an  order  granting  a  new  trial  was  re- 

for  good  cause  shown.     McKittrick  v,  versed. 

Pardee,  8  S.  Dak.  39.  Amendment  Permitted  by  Court  After 

1.  Want  of  proper  notice  must  be  Time  Has  Expired.  —  Where  an  original 
raised  by  objection  in  the  lower  court,  notice  of  intention  to  move  for  a  new 
Frosl  V   Meetz,  52  Cal.  664.  trial  specified  no  error  in  a  particular 

2.  Christy  v.  Spring  Valley  Water  instruction,  the  notice  cannot  be 
Works,  68  Cal.  73;  Quivey  z/.  Gambert,  amended,  after  the  time  has  expired, 
32  Cal.  304;  Schieffery  V.  Tapia,  68  Cal.  by  an  order  of  court  permitting  an 
184.  amendment  stating  error  in  such  in- 

8.  Hook  V.  Hall,  68  Cal.  22.  struction.     Such    amendment    of    the 

deposing  Amendments  to  a  statement  original  notice  is  a  new  specification  of 

on  motion  for  a  new  trial  is  a  waiver  of  error,  and  not  an  amendment  of  any- 

a  failure  to  serve  a  notice  of  intention  thing  contained  in  such  notice.     State 

to  move  for  a  new  trial,  unless  the  ob-  v.  Mason,  18  Mont.  362. 

jection  is  made  and  reserved  in  such  5.  Second  Motion  iitor  Time  —  Vewly 

amendments.      Brundage    v,   Adams,  DlBOOvered  Evldenoe.  —  After  a    notice 

41  Cal.  tic).  has  been  filed  and  served  in  time  a  sec- 

FiUng  a  Counter  Statement  is  a  waiver  ond  motion  filed  after  the  time  for  no- 

of  the  objection  of  want  of  notice  of  the  tice    has    expired,    setting    up    newly 

intention  to  move  for  a  new  trial.     Wil-  discovered  evidence,  will   be   stricken 

liams  V.  Gregory,  9  Cal.  ^t^  approved  xn  from  the  files.     It  cannot  be  considered 

Payne  v.  Davis,  2  Mont.  381.  as  an  amended  motion.     No  notice  of 

Consent  of  Parties.  —  Failure  to  file  and  intention   is   required    by  the  statute 

serve  a  notice  of  intention  is  waived  where    the    motion   is    made    on    the 

where  the  record  discloses  that  the  mo-  ground  of  newly  discovered  evidence, 

tion  for  a  new  trial  was  submitted  upon  Sullivan  v.  Helena,  10  Mont.  134. 

a  statement  and  affidavits  by  consent  6.  California,  —  People    v.  Ah  Sam, 

of  the  parties.     Millard  v,  Hathaway,  41  Cal.  645. 

27  Cal.  1 19.  Indiana.  —  Addleman  v.  Erwin,  6  Ind. 

4.  Little  «/.  Jacks,  67  Cal.  165;  Packer  494;  Madison,  etc.,    R.  Co.   v,  Frank- 

V.  Doray,  98  Cal.  315;  Neale  v.  Depot  lin  Tp.,  8   Ind.  528;    Nutter  v.  State, 

R.  Co.,  94  Cal.  425;  People  v.  Wesscl,  9   Ind.  178;  Kirby  v.  Cannon,  9   Ind. 

98  Cal.  352;  Gill  J'.  Hecht,  13  Utah  5.  371;    Thompson    v,    Shaefer,    9    Ind. 

In  Cooney  v.  Furlong,  66  Cal.  520,  500;  Lagro,  etc.,  Plankroad  Co.  v, 
the  notice  specified  that  the  motion  Eriston,  to  Ind.  342;  Banks  v.  Hemp- 
would  be  made  upon  a  statement  of  the  stead,  12  Ind.  6t8;  Howes  v.  Halliday, 
case,  and  after  the  lime  for  filing  a  10  Ind.  339;  Fausett  v,  Voss,  12  Ind. 
notice  of  intention  had  expired  an  525;  Nave  v.  Nave,  12  Ind.  i;  Hollo- 
amended  notice  was  filed  stating  that  well  v.  Cheek,  12  Ind.  614;  Stevens  v, 
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d.  Title  of  Motion.  —  The  motion  should  be  designated  in 
the  title  as  a  motion  for  a  new  trial.  But  a  motion  containing  a 
sufficient  statement  of  grounds  for  a  new  trial  will  be  construed 
to  be  a  motion  for  a  new  trial  though  designated  otherwise.^ 

c.  Incorporation  of  Evidence.  —  No  evidence  or  portions 

Nevitt,  15  Ind.  224;  Davis z^.  Bolton,  16  Vaw  Trial  as  of  Bight  -Oral  Xotiov, 

Ind.  139;  Shover  v.  Jones.  32  Ind.  141;  — A  motion  for  a  new  trial  as  of  right, 

Whaley  v.  Gleason,  40  Ind.  405;  Krutz  as  in  actions  to  recover  possession  of 

V.  Craig,  53  Ind.   569;    La  Foliette  v.  real   estate,   need   not   be  in   writing. 

Higgins,  109  Ind.  241.  Zimmerman    v.     Marchland,   23   Ind. 

Kansas.  —  Douglass    v.    Insley,    34  474;  Physio-Medical  College  t/.  Wilkin- 

Kan.  604;  Clayton  v.  School  Dist.  No.  son,  89  Ind.  23;  Heberd  v.  Wines,  105 

I,  20  Kan.  262.  Ind.  237;  Stout  v.  Duncan,  87  Ind.  383; 

Kentucky.  —  Goldsbury    v.    May,    i  Doster  v.  Sterling.  33  Kan.  381. 

Litt.  (Ky.)  254;  Reed  V.  Miller,  i  Bibb  WaiverofWrittenXotion.  — Although 

(Ky.)  142;  Hopkins  v.    Com.,  3  Bush  the  statute  rec^uires  the  moving  party 

(Ky.)  480;  Taylor  v.  Giger,  Hard.(Ky.)  to  **  file  the  points  in  writing,  particu- 

595;  McAllister  z/.  Connecticut  Mut.  L.  larly  specifying  the  grounds  of  such 

Ins.  Co.,  78  Ky.  535.  motion/'    a    written   motion   may   be 

Massachusetts.  —  Brown   v.    Swan,  i  waived  by  the  court  or  parties.     Such 

Mass.  202.  written  motion  is  waived  by  argument 

Montana.  —  Wastl  v.  Montana  Union  on  the  hearing  of  an  oral  motion  with- 

R.  Co.,  13  Mont.  500;  Wallace  r.  Lewis,  out  objection.     Chicago,   etc.,    R.  Co, 

9  Mont.  399;  Fabian  v.  Collins,  2  Mont.  v.  Goff,  158  111.  453;  Ottawa,  etc.,  Val- 

5T0;  Rutherford  v.  Talent,  6  Mont.  112.  ley  R.  Co.  v.  McMath,  91  111.  104.    See 

Nebraska,  —  Phoenix     Ins.     Co.     v,  also  Metropolitan  West  Side  El.  R.  Co. 

Readinger,  28  Net.  587.  v.  White,  166  111.  375. 

Ohio.  —  Hoffman  v.  Gordon,  15  Ohio  Where  the  statutes   permit   an  oral 

St.  211.  motion  it  must   be  subsequently  en- 

Oklahoma.  —  Rogers    v.    Bonnett,   4  tered  of  record  or  noted  in  the  minutes 

Okla.  90.  of  the  court.     Bear  River,  etc..  Water, 

Pennsylvania.  —  Galloway  v.   Negle,  etc.,  Co.  v.  Boles,  24Cal.  354;  Borland 

I  Yeates  (Pa.)  103.  v.  Thornton,  12  Cal.  440. 

Utah.  —  East    v.    Mooney,   7    Utah  1.  Votioxui  Constnied  to  Be  Motions  In 

414;    Needham   v.   Salt  Lake  City,   7  Vow     Trial.  —  A      motion     assigning 

Utah  319.  grounds  for  a  new  trial  and  which  in 

Whore  All  Motions  Are  Oral  and  the  substance  and  effect  is  a  motion  for  a 

writing  is  confined  to  the  notice  of  mo-  new  trial,  will  be  so  construed  although 

tion,  or  where  no  notice  is  necessary,  called  by  the  party  making  it  a  motion 

as  where  the  motion  is  made  in  open  in   arrest    of    judgment.      Salinas    v. 

court  on  receipt  of  the  verdict,^  the  rule  Wright.  11  Tex.  572. 

is  of  course  different.     See  generally  A  motion  designated  **  exceptions  to 

article  Motions,  ante^  p.  70.  the  report  of  sale,"  but  assigning  as 

Unless  the  record  shows  that  the  mo-  grounds  therefor  mainly  errors  occur- 

tion  for  a  new  trial  was  in  writing,  the  ring  at  the  trial,  will  be  construed  to  be 

insufficiency  of  the  evidence  to  sustain  a   motion    for  a  new  trial.     Goode  v. 

the  verdict  is  not  available  as  error  in  Lewis,  118  Mo.  357. 

the  Supreme  Court.     Stevens  v.  Nevltt,  A  motion  to  set  aside  a  judgment  be- 

15  Ind.  224.  cause  the  petition  does  not  state  a  cause 

When  the  record  is  silent  as  to  any  of  action   is  not  a  motion  for  a  new 

written  motion  for  a  new  trial,  it  will  trial,  and  will  not  keep  the  cause  open 

be  presumed,  for  the  purpose  of  uphold-  until  the  next  term.     Childs  v.  Kansas 

ing  the  judgment  of  the  lower  court,  City,  etc.,  R.  Co.,  117  Mo.  414. 

that  all  things  have  been  done  regu-  A  motion  to  set  aside  the  judgment 

larly  there,  and'  that  no  written   mo-  and  restore  the  cause  to  the  calendar 

tion,  as  provided  in   the  statute,   was  is  equivalent  to  a  motion  for  a  new 

filed,  and  the  judgment  will  be  affirmed,  trial  and  will  exclude  another  motion 

Rogers  v.  Bonnett,  4  Okla.  90;  Doug-  assigning  grounds    for  a    new    trial, 

lass  V.  Insley,  34  Kan.  605;  Clayton  v.  Neulander  v.  Rothschild,  67  111.  App. 

School  Dist.  No.  i,  20  Kan.  262.            .  288. 
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of  the  record  should  be  incorporated  in  the  motion,  except  so 
much  as  is  necessary  to  point  out  the  error,  as  the  province  of  the 
motion  is  merely  to  assign  the  error,  not  to  prove  it.  The  errors 
assigned  must  be  made  to  appear  by  the  record  or  by  a  bill  of 
exceptions.* 

d.  Assignment  OF  Errors  — (i)  In  Genera/ —  neiAio^  <a  AMigR- 

ment  —  ParagrapliB.  —  The  practice  is  to  state  the  grounds  for  a  new 
trial  separately  and  in  separate  paragraphs.  Each  error  com- 
plained of  should  be  stated  as  a  separate  ground.* 

Bnle  as  to  Speoiaoation  of  Error.  —  The  general  rule  is  that  the 
grounds  must  be  stated  so  specifically  as  to  direct  the  attention 
of  the  court  and  opposing  counsel  to  the  precise  errors  complained 
of.*     A  mere  statement  of  the  grounds,  without  further  specifica- 

A  statute  requiring  that  a  demand  should  be  made  to  appear  by  bill  of  ex- 

for  2l  new  trial  should  appear  on  the  ceptions,  and  the  motion  for  a  new  trial 

record  is  not  complied  with  by  the  rec-  can   serve   no  other   purpose  than   to 

ord  of  an  intention  to  appeal  in  a  case  assign  the  ruling  or  action  of  the  court 

where  there  might  be  a  new  trial  but  as  error."     Werner  v.  State,  44  Ark. 

could  be  no  appeal.     Huberv.  Cherry,  122.     See  also  Chiles  v.  State,  45  Ark. 

17  Ohio  St.  562.  143. 

A  bill  to  restrain  the  collection  of  a  9.  Aultman  v.  Martin,  49  Neb.  103. 

judgment  at  law  will  not  be  construed  Each  pafticular  proposition  of  fact 

to  be  a  petition  for  a  new  trial  under  excepted  to  should  be  so  specified  as  to 

Rev.  Stat.  U.  S.,  §  987,  where  the  bill  distinguish  it  from  all  others  involved 

is  not  manifestly  framed  on  that  theory  in  the  findings.     Dawson  v.  Schloss,  93 

and  states  no  grounds  for  a  new  trial.  Cal.  194. 

Edmanson  v.  Best,  57  Fed.  Rep.  531.  To  present  an  error  in  excluding  evi'- 

A  notice  of  intention  to  move  for  a  dence  there  must  be  an  assignment  of 

new  trial  is  not  a  motion  for  a  new  trial  error  as  to  sustaining  an  objection  to 

and  will  not  be  so  construed.     State  v.  the  question  and  an  assignment  as  to 

Smith,  (Idaho  1897)48  Pac.  Rep.  1060.  the  exclusion  of  the  offer  of  proof.     But 

A  motion  "lo  set  aside  and  vacate  the  both  rulings  may  be  embraced  in  one 

verdict  of  the  jury  "  for  certain  errors  assignment  or   specification.      Sunny- 

which   constitute  grounds   for  a  new  side  Coal,   etc.,  Co.  v.   Reitz,  14  Ind. 

trial  will  be  construed  as  a  motion  for  App.  493. 

a  new  trial  when  treaied  as  such  by  the  8.  Harnett  v.  Central  Pac.   R.  Co., 

parties  and  the  trial    court.      Hartley  78  Cal.  31;  Butterfield  v.  Central  Pac. 

V.  Chidester,  36  Kan.  363.  R.  Co.,  37  Cal.  381;  Irwin  v.  Smith,  72 

A  motion  under  Rev.  Stat.    D.   C,  Ind.  482;*  Reese  v.  Caffee,  133  Ind.  14; 

§   806,  "  to  set  aside  the  verdict  and  Tucker  z/.  Hyatt,  144  Ind.  635;  Jones  z'. 

grant  a  new  trial  on  exceptions,"  will  Layman,  123  Ind.  569;  Louisville,  etc., 

be  construed  to  be  a  motion  for  a  new  R.  Co.  v.  McCoy,  81  Ky.  403;  Combs  v, 

trial  on  bill  of  exceptions  although  the  Hargis,  4  Ky.  L.  Rep.  446;  Ohio  Val- 

words  **  bill  of  •*  were  omitted.     Jones  ley  R.,  etc.,  Co.  v,  Kuhn,  (Ky.  1887)  5 

V,  Pennsylvania  R.  Co.,  18  D.  C.  426.  S.  W.  Rep.  419;  Illstad  v.  Anderson,  2 

Rehearing.  —  A  motion  for  a  new  trial  N.  Dak.  167. 

in    an    appellate   court  is   essentially  The  reasons  assigned  in  a  motion  for 

different  from  a  motion  for  a  rehear-  a  new  trial  must  be  so  specific  that  on 

ing.     The  latter  is  the  proper  motion  appeal  the  errors  complained  of  may 

for  review.     Matter  of  Philbrook,  108  readily  be  found  without   compelling 

Cal.  14.  the  court  to  search  the  record  for  the 

1.  **  It  is  not  the  province  of  such  a  alleged  error.      Beugnot   v.  State,   11 

motion  to  bring  upon  the  record  irreg-  Ind.  App.  620;  Knisely  v.  Hire,  2  Ind. 

ularities  that  occur  in  the  course  of  a  App.  89. 

trial.     The  facts  constituting  the  error  **  Errors  should  be  so  specifically  and 

complained  of.  together  with  the  ex-  definitely  assigned  [in  the  motion  for 

ceptions   to   the   ruling  of  the  court,  new  trial]  in  the  court  below  as  to  chal- 
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tions,  will  therefore  be  insufficient.^  "  The  purpose  of  the  rule 
is  to  direct  the  attention  of  the  trial  court  to  the  alleged  erroneous 
ruling,  and  to  present  to  the  appellate  court  the  precise  question 
involved."  *  The  safest  course  is  to  assign  each  error  with  the 
same  particularity  as  in  a  petition  in  error  or  an  assignment  of 
errors  on  appeal.* 

Stating  Seasoni  —  Argument.  —  It  would  seem  that  each  assignment 
of  error  should  be  accompanied  by  a  statement  of  the  reason  why 
the  ruling  complained  of  was  erroneous.*     But  this  is  not  the 

lenge  the  court's  attention  to  each  67  and  68  (20  S.  W.  Rep.  xvi.),  it  is  too 
decision  complained  of,  and  thus  give  vague  and  general  to  assign  as  error 
the  trial  judge  an  opportunity  to  review  that  the  verdict  is  excessive  and  con- 
his  own  rulings  and  correct  any  errors  trar)*  to  the  charge,  that  the  verdict  is 
therein.  E^ch  specification  of  error  in  directly  contrary  to  the  evidence  and 
a  motion  for  a  new  trial  should  be  com-  against  the  law,  or  that  there  were 
plete  in  itself  —  so  framed  as  to  em-  no  facts  upon  which  to  base  a  judg- 
brace  a  single  ruling."  Aultman  v.  ment  against  certain  named  def end- 
Martin,  49  Neb.  103.  ants.     Connor  v,  Saunders,  9  Tex.  Civ. 

The  Court  Is  Kot  Bound  to  Boiort  to  A  pp.  56. 

Sappotition  or  favorable  construction  in  Wyoming.  —  An  assignment  that  the 

aid  of  assignments  which  lack  particu-  verdict  was  rendered  without  sufficient 

larity.     Hoey  v.  Hoey,  36  Conn.  386;  evidence  and  against  the  law  is  not  too 

Rooney  v.  Grant,  40  Ga.  191;  Bartlett  general,  but  is  sufficient  to  designate 

V.  Lewis.  58  Me.  350.  the  error  to  both  the  trial  and  appellate 

1.  Statntory   Language  Ininffloient.  —  courts.     Granger  v.  Lewis,  2  Wyoming 

It  is  insufficient  to  state  as  a  ground  231. 

'*  error  of  law  occurring  at  the  trial  and  9.  Dodge  v.  Morrow,  14  Ind.  App. 

excepted  to,"  without  further  specifica-  542. 

tion,  as  such  an  assignment  would  re-  In  Beugnot  v.  State,    11    Ind.   App. 

quire   the   trial   judge    to    review   his  620,  it  was  said:  '*  It  is  a  settled  rule 

entire  action  in  the  case.     Ohio  Valley  of  both  this  court  and  of  the  Supreme 

R.,  etc.,   Co.  V,  Kuhn,  (Ky.  1887)  5  S.  Court  that  reasons  assigned  in  a  mo- 

W.  Rep.  419.  tion  for  a  new  trial  must  be  sufficiently 

A  mere  statement  of  the  grounds  for  definite  and  specific  that  on  appeal  the 

a  new  trial  in  the  language  of  the  stat-  error  complained  of  may   be    readily 

ute  is  insufficient.     Dawson  v.  Baum,  found,  so  as  not  to  impose  upon  the 

3  Wash.  Ter.  464.  court  the  task  of  searching  the  record 

Montana.  —  The  amendment   to  the  for  the  alleged  error."     0'/r«^  Knisely 

code  providing  that  an  applicant  for  a  v.    Hire,   2    Ind.   App.   86;    Reese  v, 

new  trial  shall  "give    *    *     *     the  Caflee,  133  Ind.  14. 

points  in  writing,  particularly  specify-  8.  See  article  Assignment  of  Errors, 

ing  the  grounds  of  such  motion,"  while  vol.  2,  p.  920. 

relieving  the  applicant  from  preparing  A   reference  in    an    assignment    of 

a  statement,  does  not  contemplate  that  errors  on  appeal  to  the  assignments  of 

such  grounds  shall  be  specified  with  error  in  the  motion  for  a  new  trial  will 

any   less  particularity    than  formerly,  not  be  sufficient  unless  the  assignments 

Taylor  v.  Holter,  2  Mont.  476.  in  the  motion  are  precise  and  complete. 

Kebraska.  —  Under  section  317  Civil  Koenigs   ».   Chicago,    etc.,   R.  Co.,  98 

Code  and   section  491  Criminal  Code,  Iowa  569;    Kitterman  v,  Chicago,  etc., 

as  amended  in  1881,  grounds  for  a  new  R.  Co.,  69  Iowa  440;  King  v.  Chicago, 

trial  may  be  assigned  "  in  the  language  etc.,  R.  Co.,  88  Iowa  704. 

of  the  statute  and  without  further  or  4.  Gilberson  v.  Miller  Min.,  etc.,  Co., 

other     particularity."       McNamee    v.  4  Utah  46. 

State.  34  Neb.  288;  Labaree  v,  Kloster-  Georgia  —  Statement  Why  the  Bnling 

man,  33  Neb.  150.     But  see,   prior  to  Was  Erroneous.  —  An  assignment  that 

this  act,  Uhl   v.  Robison,  8  Neb.  272;  the  court  erred  in  leaving  to  the  jury 

Walrath  «/.  State,  8  Neb.  88;  Shaffer  v.  the  construction  of  a  designated  por- 

Maddox,  9  Neb.  205.  tion  of  a  written  contract  in  evidence  is 

Texas.  —  Under  District  Court  Rules  insufficient,  as  it  fails  to  specify  what 
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practice  in  most  of  the  states,  the  courts  holding  that  it  is  suffi- 
cient merely  to  assign  error  in  the  ruling  complained  of,  as  that 
the  court  erred  In  giving  a  certain  instruction  or  in  admitting 
certain  evidence,  without  stating  why  such  ruling  was  erroneous.* 

fiibot  of  ftiinre  to  State  dromidft.  —  If  the  grounds  for  a  new  trial  are 
not  stated  in  the  motion  it  may  be  overruled  by  the  court  and 
disregarded  on  appeal.* 

ihe  error  was.  Kehoe  v,  Hanley,  9s  sas;  Hollowell  v.  Cheek,  la  Ind.  614; 
Ga.  321.  Banks  v,  Hempstead,  12  Ind.  618;  Kim- 
Mere  assignments  that  "  the  court  ball  v.  Whitney,  15  Ind.  980;  Burt  z^. 
refused  to  give  pertinent  legal  instruc-  Hoettinger,  28  Ind.  314;  Shover  v, 
tions  to  the  jury  in  the  language  re^  Jonas,  32  Ind.  141;  Mercer  v.  Patter- 
quested  by  the  defendant,  such  request  son,  41  Ind.  440;  Ward  v,  Patrick,  41 
having  been  submitted  in  writing/'  Ind.  43S;  Wilson  v.  Root,  43  Ind.  486; 
or  "  delivered  to  the  jury  erroneous  Vaughn  v»  Ferrall,  57  Ind.  182. 
instructions  against  the  defendant  on  Iowa.  —  State  t^.  Be vins,  92  Iowa  765. 
material  points,"  are  insufficient  for  Aan/Ar.  —  Marbourg  r.  Smith,  11 
failing  to  specify  any  error  in  the  in-  Ran.  554;  Osborne  v.  Ehrhard,  37  Kan. 
structions.  Gate  City  Gas  Light  Co.  4T3. 
V,  Farley,  95  Ga.  706.  Kentucky,  —  Ohio  Valley    R.,    etc.. 

An  assignment  tuat  the  charge  does  Co.  v,  Kuhn,  (Ky.   1887)  5  S.  W.  Rep. 

not  fully  cover  the  issues  and  evidence  419;  Todd  9»  Louisville,  etc.,  R.  Co., 

is  too  general  and  fails  to  indicate  any  (Ky.   1689)  11  S.   W.   Rep.  8;  Helm  i/. 

error.      Whelan  v,   Georgia    Midland,  Coffey,  80  Ky.  176;  McLain  v.  Dibble, 

etc.,  R.  Co.,  8<^  Ga.  506.  13  Bush  (Ky.)  297;  Burks  v.  McFela,  4 

1.  "  While    It    is  a  good  and  con-  Ky.   L.  Rep.   833:    Barclay  ».  Small- 

venient  practice  to  set  out  the  grounds  house,  4  Ky.  L.  Rep.  894;  Prather  r. 

of  exception  to  the  judge's  charge  on  Phelps,  5  Ky.   L.   Rep.  184;  Bruen  v, 

the  motion  for  a  new  trial  before  him,  Grahn,  5  Ky.  L.  Rep.  313. 

to  the  end  that  on  fuller  reflection  he  Louinana,  —  State  v,  Gallagher,    16 

may  have  the  opportunity  to  correct  the  La.  Ann.  366. 

errors,  if  any,  committed  by  him,  and  Missouri.  —  Curtis  v.  Curtis,  54  Mo. 

save  the  parties  the  delay  and  expense  351';   Thacker  z/.   Tracey,  8  Mo.  App. 

of  an  appeal,  this  is  not  absolutely  re*  315;  Putnam  v.  Hannibal,  etc.,  R.  Co., 

(quired,  and  it  is  sufficient  if  the  excep-  22  Mo.  App.  589;  Huppert  v.  Weisger- 

tions  to  the  charge  are  set  out  in  the  ber,  25  Mo.  App.  95;  Fox   v,   Voung, 

appellant's  statement  of  the  case  on  ap-  22  Mo.  App.  386;  Schultze  v.  Missouri 

peal."      Bernhardt  v.   Brown.   118  N.  Pac.  R.  Co.,  32  Mo.  App.  438.     Compare 

Car.  'jQo  {citing  McKinnon  v,  Morrison,  State  v.  Marshall,  36  Mo.  400. 

104  N.  Car.  364;  Lowe  v.  Elliott,  107  Montana,  —  Helena  First  Nat.  Bank 

N.  Car.  718].  V.   McAndrews,  5  Mont.  251;  Demers 

d.  Arkansas.  —  Danley  v.  Robbins,  3  v.    McCormick,    5    Mont.    234;    Ray- 

Ark.   144-    Ford  v.   Clark,  12  Ark.  99;  mond  ».  Thexton.  7  Mont.  299.* 

Berry  v.  Singer,  ID  Ark.  483.  iVir^rajitrt.  —  Spencer  v.   Thistle,    13 

California,  —  VizW^    v.    Preston,  25  Neb.  228;  Phoenix  Ins.  Co.  v.  Readin- 

Cal.  59;  Hutton  v.  Reed,  05  Cal.  478;  ger,  28  Neb.   587;    Kent   v.  Green,  43 

Matter  of  Boyd,  25  Cal.  511;  Coleman  Neb.  674;  Beavers  v.  Missouri  Pac.  R. 

V.  Gilmore,  49  Cal.  340;  Millard  v.  Su-  Co.,  47  Neb.  761. 

preme    Council,  81  Cal    340;    Hill  v.  iW«;<i^n.  —  Neil  v.  Wynecoop,  9  Nev. 

Weisler,  49  Cal.   146;    Calderwood  v.  46;  Street  v.  Lemon  Mill,  etc.,  Co.,  9 

Pevser,  42  Cal.  no.  Nev.  251;  Jones  v.  Adams,  17  Nev.  84; 

Georgia.  —  Rooney  v.  Grant,  40  Qa.  Lamance  v.  Byrnes,  17  Nev.  197. 

191-  A^<^w  York, — George  v.  Jennings,  4 

Ittinois.  ^  OiteivrA,    etc.,   Valley    R.  Hun  (N.  Y.)  66;  Brunner  e/.  Downs,  63 

Co.  V.   McMath,  91   III.   104;    May  ».  Hun  (N.  Y.)  626,  17  N.  V.  Supp.  633. 

May,  36  111.  App.  77;  Cleveland,  etc..  O^iV?.  —  Hoffman  v,  Gordon,  15  Ohio 

R.  Co.  V.  Doerr,  41  III.  App.  530.  St.  an. 

Indiana*  —  Humphries  v,   Marshall,  Washington.  —  Dawson   v.   Baum,  3 

la  Ind.  609    Fausett  v,  Voss,  12  Ind.  Wash.  Ter.  464. 
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Vailiro  to  Iiieli4o  AU  Inmn  (tomylAiaod  of.  — '  All  errors  known  at  the 
time  of  filing  the  motion  must  be  included  therein,*  or  the  errors 
omitted  will  be  deemed  to  have  been  waived.*  A  party  has  no 
right  to  file  a  second  motion  to  include  the  omitted  errors,*  unless 
unavoidably  prevented.^ 

(2)  Irregularity  in  the  Proceedings.  —  The  particular  Irregularity 
complained  of  should  be  specified  in  the  motion ;  the  language  of 
the  statute,  **  irregularity  in  the  proceedings  of  the  court,  jury, 
or  prevailing  party,  or  any  order  of  court,  or  abuse  of  discretion, 
by  which  the  party  was  prevented  from  having  a  fair  trial," 
being  too  general  to  constitute  an  assignment  of  error.*  The 
errors  which  may  be  assigned  as  irregularities  or  as  abuses  of  dis- 
cretion have  been  treated  as  ground  for  a  new  trial.* 

(3)  Misconduct  of  Jury  or  Prevailing  Party  —  spooifloiitioii.  —  The 

Wyoming,  —  WlUoa    v.    O'Brieo.   i  Davis,  41  Neb.  285;  Havcrly  v.  Elliott, 

Wyoming   42;     Ivinsoa    r.    Alsop,    i  39  Neb.   ao|;    Moore  v,  Hubbard,  4) 

Wyoming    251;     Mosher    v.    Hilliard  Neb.  612. 

Flume,    etc.,    Co..    I    Wyoming  355;  t.  Errors  not  assigned  will  be  deemed 

Uinta  County  0.    Hinton,    i   Wyoming  to  have  been  waived  and  will  not  be 

355.  considered  on  appeal.     See  article  £x- 

When  a  motion  for  a  new  trial  doeo  cbptions  ani>  Objections,  vol.  8,  p. 

not  set  out  the  grounds  upon  which  it  168.     See  9\%xi  supra ^  VII.  i.  c.  To  Ob* 

is  based,  affidavits  in  support  of  it  must  tain  Reviem  by  AffelhU  Court, 

be  rejected.     Beal  v.  Stone,  22  Iowa  |.  See  infra,  VII.  11.  Second  Motion 

447.  Including  New  Grounds, 

A  motion  in  which  no  cause  for  «  new  4.  See    supra,   VII.    5.    Time    IVhen 

trial  is  assigned,  or  a  mere  oral  mo*  Motion  Must  Be  Made, 

tion,  will  not  justify  the  granting  of  4  i«  " InogiiUfitiM  im  «ho  Vrooeetfngt  of 

new  trial,   nor  will  the  overruling  ol  tho  Court,"  is  not  a  sufficient  specifica- 

such  motions  be  sufficient  to  present  tion  of  error.     Horton   v.  Wilson,   25 

errors  of  law  to  either  the  trial  or  the  Ind.  316;  Tomer  v,  Densmore,  8  Neb. 

appellate  court.      Phcenix  Ins.  Co.  v»  384;  Lowrie  v.  France,  7  Neb.  192. 

Readinger,  28  Neb.  587.  '*  For  irregularities  in  the  proceed-. 

Under  the  general  assignment*' vari-  ings  of  the  court  and  abuse  of  the 
ous  other  reasons  apparent  of  record  "  discretion  of  the  court,  by  which  the  de- 
no  errors  can  be  reviewed,  because  they  fen  dan  la  were  prevented  from  having 
are  not  pointed  out  with  such  reason-  a  fair  trial,"  is  too  vague  and  indefinite 
able  certainty  as  to  apprise  the  opposite  as  a  specification  of  error.  ScoviUe  v, 
party  of  the  grounds  relied  upon.  Chapman,  17  Ind.  470. 
West  Chicago  St.  R.  Co.  v,  Krueger,  An  assignment  of  **  irregularity  in 
168  ill.  586.  the  proceedings  of  the  jury  "  in  that  the 

Distriotol  OolumHat  —  Where  the  ob-  jury  was  incompetent  to  try  the  issue 

ject  of  a  motion  for  a  aew  trial  is  to  in  said  cause  for  the  reason  that  one  of 

procure  a  review  of  all  the  exceptions  the  jurors  was  insane  at  the  time  of 

noted,  it  is  not  necessary  to  enumerate  the  trial,  is  a  sufficient  assignment  of 

or  specify  the  grounds  for  a  new  trial,  irregularity.      Distad  v.   Shanklin,  (5. 

Jones  V.  Pennsylvania  R.  Co.,  18  D.  C.  Oak-  i8q8)  75  N.  W.  Rep.  205. 

426.  OtjootioM  to  the  Gompetoaey  of  Javom 

miaols.  —  A  general  motion  for  a  new  cannot  be   reviewed   in   the   Supreme 

trial,  without   specifying  the  grounds  Court  where  such  objections  were  not 

relied  upon,  is  sufficient  unless  a  sped-  ealled  to  the  attention  of  the  trial  court 

fication  is  required  by  the  court  or  tho  in  the  motion  for  a  new  trial.     Ford  9. 

adverse    party.        Metropolitan    West  State,  46  Neb.  390;  Mongedoht  v.  Van 

Si4e  El.  R.  Co,  v.  White,  166  III.  375.  Porn,  48  Neb.  880;  Hastings,  etc.,  R. 

1,  Murphy  v.  Gould,  40  Neb.   728;  Co.  v.  Ingalla,  is  Neb.  123. 

Houston  f.  Omaha,  44  Neb.  63;  Risse  6.  See  snfra.  III.   3.  Irreguiarity  in 

ff,  Gasch,  43  Neb.  287;  Kirliendall  v,  the  Proceedings. 
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nature  of  the  misconduct  must  be  specified,  and  names  of  the 
parties  implicated  must  be  stated.^ 

msoondaet  of  Provailing  Party.  —  The  misconduct  which  may  be 
assigned  under  this  ground  has  been  treated  elsewhere.*  Such 
misconduct  as  fraud,  attempts  to  manufacture  or  suppress  evi- 
dence; bribing  or  packing  the  jury,  or  trying  the  case  in  the 
absence  of  a  party,  may  be  assigned  as  surprise.*  When  in  doubt 
as  to  the  proper  ground  the  safest  course  is  to  assign  both  grounds. 

(4)  Accident  or  Surprise.  —  The  nature  of  the  accident  or  mis- 
take creating  surprise  must  be  specified.* 

(5)  Excessive  or  Inadequate  Damages,  —  The  assignment  of 
excessive  or  inadequate  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice  is  a  proper  assignment 
of  error  only  where  the  damages  are  in  the  discretion  of  the  jury, 
as  in  actions  in  tort.*  In  actions  where  the  jury  can  award  only 
actual  damages  it  is  held  that  the  assignment  should  be  that  the 
verdict  is  not  justified  by  the  evidence,*  as  under  this  assignment 
the  excessiveness  of  the  verdict  may  be  questioned  independently 
of  the  influence  of  passion  and  prejudice.*'     But  the  prevailing 

1.  Xifoondnet.  —  A  motion  for  a  new  Mechanics'  Ins.  Co.  v.  Stewart,  13  Ind. 

trial  on  the  ground  of  misconduct  of  App.  640;  Western  Assur.  Co.  v.  Stude- 

the  jury  must  specify  the  nature  of  the  baker  Bros.  Mfg.  Co.,  124  Ind.  176. 
misconduct    and    the    names    of    the        6.  Lane    v.    Dayton,    56    Minn,   go, 

jurors.     Lennox  v.  Knox,  etc.,  R.  Co.,  wherein  the  court  said:    "A  verdict  in 

62  Me.  322.  an  action  where  the  plaintiff  is  entitled 

9.  See  supra^  IIL  4.  Misconduct.  to  actual    damages,  as  distinguished 

8.  See  supra,  IH.  5.  Accident  or  Sur^  from  those  in  which  no  fixed  and  defi- 

prise,  nite  rules  are  to  control  the  jury,  for 

4.  ''Surprise  at  the  Trial  which  too  large  or  too  small  an  amount,  is 
ordinary  prudence  could  not  have  certainly  not  justified  by  the  evidence, 
guarded  against,"  is  too  general  as  an  and  in  such  a  case  it  ought  not  to  be 
assignment  of  error,  and  does  not  dis-  required  by  the  moving  party  that  he 
close  the  nature  of  the  surprise.  Snod-  made  it  appear  that  passion  or  preju- 
grass  V,  Hunt,  15  Ind.  274.  To  the  dice  entered  into  and  influenced  the 
same  effect,  Scoville  v.  Chapman,  17  deliberation  of  the  jury,  as  he  would 
Ind,  470.  have  to  do  should  he  be  obliged  to  predi- 

5.  ''ExoeMive Damages."  —  Where  the  cate  his  motion  upon"  this  ground, 
statute  provides  that  "  excessive  dam-  See,  however,  Du  Brutz  v,  Jessup,  54 
ages  "  and  "  error  in  the  assessment  Cal.  119. 

of  the  amount  of  recovery,  whether  too  7.  Nelson  v.  West  Duluth,  55  Minn, 

lar^e  or  too  small,  where  the  action  is  497.     But  see  criticism  of  this  case  in 

upon  a  contract  or  for  the  injury  or  de-  State    v.    Shevlin-Carpenter    Co.,    66 

tention  of  property,"  shall  be  grounds  Minn.  217. 

for  new  trial,  the  first  ground  applies  An  assignment  that  the  verdict  was 

only  where  damages  are  allowed  for  not  justified   by  the  evidence  is   the 

torts.     Moore  v.  State,   114  Ind.  414;  proper  assignment  where  the  verdict 

Lake  Erie,  etc.,  R.  Co.  v.  Acres,  108  is  excessive  or  inadequate  in  actions  in 

Ind.  548;  Thomas  v.  Merry,  113  Ind.  which  only  actual  damages  may  be  re- 
83;  Clark  Civil  Tp.  v,  Brookshire,  114  .  covered.     Lane   v.  Dayton,  56  Minn. 

Ind.     437;      McCormick     Harvesting  go;    Nelson  v.  West  Duluth,  55  Minn. 

Mich.    Co.    V,    Gray,    114    Ind.    340;  497. 

Smith  V.  State,  117  Ind.  167;  McKinney  Whether  Error  Can  Be  Assigned  as  Ver- 
V.  State,  117  Ind.  26;  Hogshead  v,  diet  or  Deoision  Contrary  to  Eyidenoe  and 
State,  120  Ind.  327;  Indiana  Ins.  Co.  Law. —  In  an  action  on  contract  where 
V.  Glenn,  13  Ind.  App.  534;  Davis  v,  the  defendant  was  entitled  to  have  de- 
Montgomery,  123  Ind.  587;  Milwaukee  ducted    from    the    contract    price    its 
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rule  is  that  an  assignment  that  the  verdict  is  not  sustained  by  the 
evidence  is  not  a  sufficient  specification  that  the  damages  are 
excessive.  * 

(6)  Error  in  the  Assessment.  —  This  is  a  proper  assignment  of 
error  in  actions  on  contract  or  where  there  is  a  legal  measure  of 
damages.*    The  general  assignment  that  the  verdict  is  contrary 

damages  for  incomplete  performance  sonably  and  grossly  inadequate,  is  a 

of  the  contract,  and  it  is  claimed  that  sufficient    specification.      Bennett    v. 

sufficient  damages  nrere  not  deducted  Hobro,  72  Cal.  178. 

by  the  referees,  a  motion  for  a  new  '*  That  the  danjages  are  excessive  " 

trial  is  properly  made  on  the  ground  is  proper  only  In  cases  of  torts.     Lake 

that "  the  decision  is  not  justifted  by  Erie,  etc.,  P.  Co.   v.   Acres,  108  Ind. 

the  evidence  and  is  contrary  to  law,"  548  [citing  '0*a  v,  Akers,  30  Ind.  431; 

and  need  not  be  made  upon  the  ground  Frank  v.  Krssler,  30  Ind.  8]. 

of  "  inadequate  damages  appearing  to  1.  The  ac^signments  that  "  the  ver- 

have  been  given  under  the  influence  of  diet  is  not  sustained  by  sufficient  evi' 

passion    or    prejudice.'*     Minneapolis  dence  "  or  "is  contrary  to  law,"  do 

First  Nat.  Bank  v.  St.  Cloud,  (Minn,  not  embrace  the  assignment  that  the 

1898)  75  N.  W.  Rep.  1054.  damages    were    excessive.      Cook    v. 

The  true  theory  of  assignments  in  Clary,  48  Mo,  App.  166;  Pierson  v. 
error,  as  will  be  seen  by  the  authorities  Slifer,  52  Mo.  App.  273:  Ray  v,  Thomp- 
cited  generally,  is  that  a  party  must  son,  26  Mo.  App.  431;  Spurier  v, 
assign  the  particular  statutory  ground  Briggs,  T7  Ind.  529;  Hyatt  v,  Mat- 
relied  upon.  Under  an  assignment  tingly,  68  Ind.  271;  Bradley  v.  Brad- 
that  the  verdict  is  contrary  to  law  and  ley,  45  Ind.  67;  Payne  v.  McLean, 
the  evidence,  or  that  the  evidence  is  44  111.  App.  354;  Star  Brewery  v. 
not  sufficient  to  support  the  verdict,  an  Croake,  57  111.  App.  287;  Sloteman  v, 
applicant  cannot  be  heard  to  allege  that  Thomas,  etc.,  Mfg.  Co.,  69  Wis.  499; 
damages  are  excessive  or  inadequate.  Beavers  v,  Missouri  Pac.  R.  Co.,  47 
Frank  v,  Kessler,  30  Ind.  8;  Dix  v.  Neb.  761:  St.  Louis  Southwestern  R. 
Akers,  30  Ind.  431.  Co.  v.  Smith,  11  Tex.   Civ.  App.   550. 

Verdict  SMnlt  of  "  Panioii  or  Pr^n-  See,  contra,  Burkholder  z/.  Burkholder, 

dioe."  —  The  objection  that  the  verdict  25  Neb.  270. 

is  excessive  or  that  there  was  error  in  2.  Lake  Erie,  etc.,  R.  Co.  v.  Acres, 

the  assessment  of  the  amount  of  recov-  108  Ind.  548;    Mazkewitz  V.  Pimentel, 

ery  is  not  raised    by  the   assignment  83  Cal.  450;  Allgro  t/.  Duncan,  24  How. 

that  the  verdict  is  the  result  of  passion  Pr.  (N.  V.  Supreme  Ct.)  210. 

or  prejudice.     Reynolds  v,  Iowa,  etc.,  That  the  court  erred  in  assessing  any 

Ins.  Co.,  80  Iowa  563;  Beavers  v.  Mis-  amount  is  not  a  proper  assignment, 

souri  Pac.  R.  Co.,  47  Neb.  761.  McGrimes  v.  State,  30  Ind.  140. 

An  assignment  of  error  that  '*  the  On  motion  for  a  new  trial  of  an  ac* 

verdict  is  contrary  to  the  evidence  and  tion  upon  a  sheriff's  bond,  for  breach  of 

is  so  exceedingly  small  as  to  clearly  official  duty  in    making  an  execution 

appear  to  have  been  given  under  the  sale,  where  the  fifth  statutory   cause 

influence  of  passion,  prejudice,  or  un-  for  a  new  trial  is  not  assigned,  namely, 

due  means,"  does  not  raise  the  ques-  "  error    in     the    assessment    of    the 

tion  of    error    in    assessment    of  the  amount  of  recovery,     ♦    »    ♦    where 

amount  of  recovery  by  the  jury,  inde-  the   action   is   upon   a  contract;  "    an 

pendently  of  or  aside  from  the  consid-  assignment    of    the    fourth    statutory 

eration  of    the    influence  of   passion,  cause,    viz.,     "  excessive    damages," 

prejudice,  or  undue  means.    Beavers  t/.  does  not  call  in  question  the  assess- 

Missouri  Pac.  R.  Co..  47  Neb.  761.  ment  of  the  amount  of  recovery,  as  the 

Speoiiloatioii  that  BamagM  Are  Inade-  action    is    upon    contract.     Moore    v. 

qnate.  —  In  an  action  for  damages  for  State,  114  Ind.  414. 

personal    injuries    sustained    by    the  Error  in  the  Amount  of  Beoovery  must 

plaintiff,  a  specification  of  errors  in  the  be  specified.     Livermore   v.  Stine,   43 

statement  on  a  motion  for  a  new  trial,  Cal.  274;  Peoria,  etc.,  R.  Co.  f.  Booth, 

to  the  effect  that  the  injuries  of  the  11  111.  App.  358;  McElhoes  v.  Dale,  81 

plaintiff  were  very  serious,  and  that  the  Ind.  67.     See,  contra^  Metcalf  v.  Fonts, 

sum  found  by  the  verdict  was  unrea-  27  111.  no. 
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to  the  evidence  or  law  does  not  embrace  or  sufficiently  specify  an 
^rror  in  the  assessment,  ^ 

(7)  Verdict  Not  Sustained  by  the  Evidence  or  Contrary  to  the 
Evidence,  —  This  error  cannot  be  assigned  in  the  language  of  the 
statute,  as  the  particulars  in  which  the  evidence  is  insufficient  or 
adverse  must  be  specified.^  It  is  erroneous  to  assign  that  the 
evidence  does  not  sustain  the  judgment,  as  the  evidence  is 
regarded  as  sustaining  the  verdict  and  not  the  judgment.' 

(8)  Verdict  or  Decision  Contrary  to  Law.  —  While  it  may  be 
sufficient  to  assign  as  a  ground  for  a  new  trial  that  the  verdict  or 
decision  is  ** contrary  to  law,"  *  the  safest  course  is  to  specify  in 

Wher«  the  amount  of  the  verdict  is  v,    Johnson,    48    Ind.    i ;     Collins    v, 

not  authorised  by  the  evidence  it  will  Maghee,  32  Ind.  268;  Marsh  v.  Terrell, 

be   reviewed    without    an  assignment  63  Ind.  363.     For  decisions  under  the 

that  the  verdict  was  the.  result  of  pas-  California  Code  Civ.  Pro.,  see  Parker 

sion  or  prejudice.     Button  r.  Dehoney,  v.  Reay,  76  Cal.  103;  Coleman  v.  GiU 

(Ky.  1895)  29  S.  W.  Rep.  615.  more,  49  Cal.  340. 

la  an  Aotioii  •&  w  lasoraiMt  Polky  Such  assignment  does  not  raise  the 

error  in  assessing  the  amount  of  recov-  objection  that  there  was  '*  error  in  the 

ery  should  be  assigned  as  an  error  in  assessmentof  the  amount  of  recovery," 

assessing  the  amount  of  recovery  or  as  such  objection  is  made  a  separate 

that  the  damages  are  excessive.     The  ground   for  a  new   trial.     Beavers  v, 

objection  that  the  verdict  was  not  sup-  Missouri   Pac.    R.   Co.,   47   Neb.   761. 

ported  by  the  evidence  is  not  sufficient  See  also  Wachsmuth  v.  Orient  Ins.  Co., 

to  raise  an  objection  in  the  trial  court  49  Keb.  590. 

to  excessive  damages.      Reynolds  t/.  8.  lainfloianoy   of    the    STidsaat    to 

Iowa,  etc.,  Ins.  Co,,  80  Iowa  563.  Justify  the  Judgment  is  not  a  proper 

1.  An  Assignment  that  the  Ytrdist  It  assignment  of  error,  since  the  evidence 
Contrary  to  tho  EvidMioo  does  not  em-  supports  the  findings  and  the  findings 
brace  the  ground  that  there  was  error  support  the  judgment.  The  assign- 
in  the  assessment  of  the  amount  of  re^r  ment  should  bs  insufficiency  of  the  evi- 
covery.  Beavers  z/.  Missouri  Pac.  R.  dene  e  to  justify  the  verdict  or  decision. 
Co.,  47  Neb.  761;  Wachsmuth  c^.  Orient  Martin  v.  Matfield,  49  Cal.  42;  Sawyer 
Ins.  Co.,  49*  Neb,  590;  Cook  v.  Clary,  v.  Sargent,  65  Cal.  259;  Little  v.  Jacks, 
48  Mo.  App.  166.  67  Cal.  165;    Matter  of  Doyle,  73  Cal. 

A  motion  for  a  new  trial  on  the  geo-  564;  Qulnn  v.  Smith,  49  Cal.  163;  Kir- 
oral  ground  that  the  verdict  is  contrary  man  v.  Hunnewill,  93  Cal.  519;  Macke- 
to  law  and  evidence^  no  relief  being  wits  v.  Pimentel,  83  Cal.  450;  Curtis 
asked  against  failure  lo  allow  interest  v.  Walling,  2  Idaho  383;  Marshall  v. 
which  was  due,  will  not  justify  the  a[>-  Golden  Fleece  Gold  Min.,  etc.,  Co.,  16 
peliate  court  in  altering  the  judgment  Nev.  156;  Wetland  v.  Williams,  21 
to  include  interest.  Cochrane  v,  Mur-  Nev.  230. 
phy,  4  La.  Ann.  6.  The  Otgeotion  that  There  Was  a  Failnro 

An  assignment  that  the  damages  of  Proof  is  not  raised  by  the  assignment, 
were  excessive  is  insufficient  to  point  **  because  the  finding  is  for  the  plain- 
out  the  error  that  interest  was  improp-  tiOf  when  it  should  have  been  for  tho 
erly  allowed.  Hopper f.  Chicago,  etc.,  defendant."  Putnam  v.  Hannibal, 
R.  Co.,  91  Iowa  639.  etc.,  R.  Co.,  22  Mo.  App.  589. 

a.  That  theVerdiet  Is  Contrary  to  tho  That  *'tho  Finding  of  tho  Jury  If 
Xvidonoe  is  not  a  sufficient  specification  Against  the  Weight  of  tho  Bvidonoo"  is 
of  error.  Halloran  v,  L.  C.  L.  R.  Co.,  not  a  sufficient  assignment  of  error. 
5  Kv.  L.  Rep.  245;  Wathen  v.  Byrne,  Waggoner  v,  Liston,  37  Ind.  357. 
10  Ky.  L.  Rep.  193;  Alt  v.  Chicago,  That  the  Yordict  on  Ipsoial  Issno  Wm 
etc.,  R.  Co.,  5  S.  Dak.  20;  Cohen  v.  Error  is  not  a  valid  objection  though 
Grimes,  (Tex.  Civ,  App.  1898)45  S.  W.  made  to  each  of  several  special  find- 
Rep.  210;  Connor  v,  Saunders,  9  Tex.  ings.  Kumle  v.  Grand  Lodge,  etc.. 
Civ.  App.   56;   Sterling  v.   Parsons,  9  no  Cal.  204. 

Utah  81  (under  statute).     But  see  Ed-  4.  That    the    verdict  is  contrary   to 

monds  v.  State,  34  Ark.  720;    Weston  law  and  evidence  is  a  sufficiently  spe* 
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what  particular  it  is  contrary  to  law.^  An  assignment  that  the 
judgment  is  contrary  to  law  is,  of  course,  insufficient.  The 
assignment  should  be  that  the  verdict  or  decision  is  contrary  to 
lawy  specifying  the  particulars^* 

(9)  Errors  of  Law  Occurring  at  the  Trial —  (•)  OeniraUy.  — 
Where  error  of  law  occurring  at  the  trial  is  specified  as  a  ground 
for  new  trial  the  particular  error  of  law  must  be  specified,*  as  the 
court  and  adverse  party  would  otherwise  be  compelled  to  search 
the  entire  record.  In  some  states  it  is  sufficient,  however, 
merely  to  designate  the  errors  of  law  as  errors  of  law  occurring  at 
the  trial  and  duly  excepted  to.* 

cific  assignment  of  error  in  a  motion  2.  That  the  7adgmaiit  of  the  Court  Was 

for  a  new  trial;  but  under  such  assign-  ''Contrary  to  Law,**  or  **  against  law," 

ment  the  evidence  in  the  case  must  be  is  not  a  sufficient  specification  of  error, 

considered  as  a  whole;    if  it  was  in-  Howcott    r.    Kilbourn,   44    Ark.    213; 

tended    to    insist    on    any  particular  Ferguson  v.  Ehrenberg,  39  Ark.  420; 

defect  of  proof,  such  defect  ought  to  Gilberson  v.  Miller  Min.,  etc.,  Co.,  4 

be  specially-  assigned.      Hillebrant  v,  Utah  46;    Mazkewltz  v.  Pimentel,  83 

Brewer,  5  Tex.  566.  Cal.  450;    Martin  v.  Matfield,  49  Cfel. 

"An   assignment  as  a  cause  for  a  42;    Boston  Tunnel  Co.  v.  McKenzie, 

new  trial    •    »    ♦    that  the  finding  or  67  Cal.  485.     See  also  supra,  VII.  8.  c, 

decision  of  the  court  is  contrary  to  law  Assignment  of  Errors. 

is  a  proper  method  bf  saving  the  point  8.  "Errors  of  Law  Ooovning  at   the 

that    a    trial   has    been    had    without  Trial'*  and  "  excepted  to  at  the  time," 

arraignment    or    plea."      Bowen    v.  or  *'  duly  excepted  to,"  is  not  a  sulH- 

State,    108    Ind.    411    [citing    Tindall  cient  specification  of    errors  of    law. 

V.  State,  71  Ind,  314;  Shoflnerjf.  State,  Elliott    v.    Woodward,    18    Ind.    1S3; 

93  Ind.  519].  Snodgrass  v.  Hunt,  15  Ind.  274;  Bar- 

1.  The  Fartictdtf  Error  of  Law  fihonid  nard  v.  Graham,  14  Ind.  322;  Scoville 

Be  Speeliled.  —  Error  of  the  court  in  en-  v.  Chapman,    17   Ind.  470;    Horton  v. 

tering  a  deficiency  judgment  against  Wilson,  25   Ind.  316;  Ward  v.  Patrick, 

the  wife  in  a  suit  to  foreclose  a  mort-  41  Ind.  438;    Meaux  v.  Meaux,  81  Ky. 

gage  securing  her  notes  is  not  suffi-  475;    Taylor  v.   Holter,  2  Mont.   476; 

cicntly  presented  by   the   assignment  Walter  A.  Wood  Mowing,  etc.,  Co.  v, 

that  '*  the  judgment  of  the  court  is  Farnham,  i  Okla.  375. 

contrary  to  law  and   the    evidence."  4.  The  Particular  Error  Hnit  Be  ^ped- 

Buell  V.  Shuman,  28  Ind.  464.  fled.  —  "  It  was  intended  by  this  code 

An  assignment  that  the  court  erred  provision  to  enable  a  party  to  take  ad- 

jn  rendering  judgment  for  the  defend-  vantage  of  all  errors  to  which  exception 

%nt,  without  stating  the  precise  error  could  be  taken  that  were  not  embraced 

torn  plained  of,  is  too  general.     Stone  by   the    seven    subsections    preceding 

V.  Wolfskin,  59  Mo.  App.  441.  this  one,  provided  he  specified  the  par- 

The  Verdiet  "  Wae  Contrary  to  Law,**  is  tlcular  error  or  errors  relied  on ;  and  it 

too  general  and  indefinite  as  an  assign-  has  been  repeatedly  held  by  this  court 

ment  of  error.     Winter  v.  Judkins,  106  that   the   law-making   power  did    not 

Ala.  259.     See  also  Jones  v.  Worcher,  intend  that  a  party  could  by  a  general 

90  Ky.  230:  Carlin  v.  Baird,  (Ky.  1890)  statement,  although  it  might  be  in  the 

13  S.  W.  Rep.  434;    Sellars  v.  Cincin-  language  of  this  subsection,  open  for 

nati,  etc.,  R.  Co.,  (Ky.  1895)  29  S.  W.  the   consideration   of    the  trial   iudge 

Rep.  332;    Trent  v.  Colvln,  (Ky.  1896)  every  step  that  has  been  taken  in  the 

35  S.  W.  Rep.  914;   State  v.  Green,  43  case,  and  compel  him  to  review  each 

La.  Ann.  402;    Connor  v.  Saunders,  9  and  every  one  of  his  rulings."     Ohio 

Tex.  Civ.  App.  56.  Valley    R.,    etc.,   Co.   v,   Kuhn,   (Ky. 

The  assignment  that  the  verdict  is  1887)  s  S.  W.  Rep.  419. 

against  law  is  too  general,  as  there  is  5.  Xansae  —  Oklahema. —  Under     the 

no  specification  or  indication  why  or  in  assignment  "  error  of  law  occurring  at 

what   way   and   for  what  reason  it  is  the  trial  "  it  is  held  that  "  all  rulings 

against  law.     Gilberson  v.  Miller  Min.,  of  the  court  made  during  the  trial,  and 

etc.,  Co.,  4  Utah  46.  excepted  to  at  the  time  they  were  made 

889  Volume  X1V« 


AppUoation  by  KoUon               NEW  TRIAL.  to  V^  TriaL 

(b)  Exror  in  Admisiion  or  Ezoliuioii  of  ETldonoe.  —  In  order  to  assign 
errors  in  the  admission  or  exclusion  of  evidence  the  particular 
evidence  must  be  specified  by  some  description,*  as  by  giving  the 
name  of  the  witness,  or  by  reference  to  questions  and  answers  in 
the  bill  of  exceptions,  and  the  objections  thereto.*      It  is  not 

by  the  defendant,  should  be  again  con-  Hennigh,    3g    Ind.    509;     Musselman 

sidered    by    the    court."     Da    Lee  v,  v,  Musselman,  44  Ind.  106;  Sparks  v. 

Blackburn,    11    Kan.    igo  [followed  in  Davis,  41  Ind.  526;  Holding  v.  Smith, 

Shepard  v.  Haas,  T4  Kan.  443;    Rich-  42  Ind.  536;  Sparks  v.  Heritage,  45  Ind. 

ardson  v.  Mackay,  4  Okla.  328].  66;    Ball  v.  Kronkwright,  45  Ind.  148; 

Kebratka.  —  Under  Code  Neb.,  §  317,  Parks  v.  Hill,  45  Ind.  172;  Stitson  v. 
providing  that  grounds  for  a  new  trial  Lawrence  County,  45  Ind.  173;  Grant 
may  be  stated  in  the  language  of  the  v»  Westfall,  57  Ind.  121;  McGee  v.  Rob- 
statute,  without  further  particularity,  bins,  58  Ind.  463;  Long  v.  Zook,  48 
all  errors  which  must  be  preserved  by  Ind.  125;  Bruker  v,  Kelsey,  72  Ind. 
a  bill  of  exceptions  are  included  in  the  51;  Miller  v.  Lebanon  Lodge  No.  48, 
assignment  '*  errors  of  law  occurring  etc.,  88  Ind.  286;  Cheek  z/.  State,  37  Ind. 
at  the  trial."  Each  error  need  not  be  533;  Reeves  v.  Plough,  41  Ind.  204; 
specifically  pointed  out.  Labaree  v.  Betson  v.  State,  47  Ind.  54;  Bowers  v, 
Kjosterman,  33  Neb.  150;  Cleveland  Bowers,  53  Ind.  430;  Evans  v.  State, 
Paper  Co.  v.  Banks,  15  Neb.  20.  67  Ind.  68;  Bayless  v.  Glenn,  72  Ind. 

'*  Errors  of  law  occurring  at  the  trial  5;  Ball  v.  Balfe,  41  Ind.  221;  Mercer 
and  duly  excepted  to,"  being  in  the  v.  Patterson,  41  Ind.  440;  Burdge  v, 
language  of  the  statute  providing  Lewis,  43  Ind.  349^  Freitag  v,  Burke, 
grounds  for  new  trials,  is  sufficient  to  45  Ind.  38;  Wolfington  v.  State,  53  Ind. 
present  for  review  the  ruling  of  the  343;  Sutherland  v.  Hankins,  56  Ind. 
court  upon  a  d^mMvrtr  ore  Unus  inter-  343;  State  v.  Riggs,  92  Ind.  336;  Ire- 
posed  before  the  introduction  of  any  land  v.  Emmerson,  93  Ind.  i;  Helton- 
evidence  at  the  trial.  Riverside  Coal  ville  Mfg.  Co.  v.  Fields,  138  Ind.  58; 
Co.  V,  Holmes,  36  Neb.  858.  Rogers  v.  Beach,  115  Ind.  413;  Queen 

Under  such   assignment    the  court  Ins.  Co.  v.  Studebaker  Bros.  Mfg.  Co., 

can  review  errors  in  admitting  or  ex-  117   Ind.   416;    Pence  v.  Waugh,   135 

eluding  evidence.      Burke  v.   Brown,  Ind.  143;  Knisely  v.  Hire,  2  Ind.  App. 

49  Neb.  723;    Labaree  v.  Klosterman,  86;    Dodge  v.  Morrow,   14  Ind.  App. 

33  Neb.  150.  534. 

Minnesota.  —  Errors  in  the  admission  Kentucky,  —  Bruen  v.  Grahn,  5  Ky. 

or  exclusion  of  evidence  will  be  exam-  L.  Rep.  313. 

ined  under  the  assignment  **  error  of  Virginia,  —  Norfolk,  etc.,  R.  Co.  r. 

law  occurring  at  the  trial  and  excepted  Shott,  92  Va.  34. 

to  by  plaintifiF."     Nelson  v.  West  Du-  West  Virginia. — Hughes  v.  Frum, 

luth,  55  Minn.  497.  41  W.  Va.  451;  Gregory  v,  Ohio  River 

1.  Arkansas.  —  Edmonds  z'.  State,  34  R.   Co.,  37  W.  Va.  606;    Halstead  v. 

Ark.  720.  Horton,  38  W.  Va.  727. 

Georgia.  —  Trice  v.  Rose,  80  Ga.  408;  9.  Ball  v.  Balfe,  41  Ind.  221. 

Findley  v.  Johnson,  84  Ga.  69;   Clark  Sufficiency — Beferencet    ninBtrated. — 

V,   Empire  Lumber  Co.,    87   Ga.    742;  An  assignment  that  the  court  erred  in 

Adams  z/.  Franklin,  82  Ga.  168;  Wheel-  admitting   the  affidavit   of  one   G.   is 

Wright  V.  Aiken,  92  Ga.  394;    Boswell  unavailing  when  no  such  affidavit  ap- 

V.    Patrick,   92   Ga.   417;    Coleman   v.  pears  in  evidence.     Although  the  rec- 

Slade,  75  Ga,  61;    Hoffer  z'.  Gladden,  ord  shows  an  affidavit  of  M.,  verified 

75  Ga.  532;  Hicks  v.  Sharp,  89  Ga.  311;  before  G.  as  a  notary,  this  will  not  be 

Phillips  v.  Dewald,  79  Ga.  732;  Tomp-  regarded  as  a  clerical  mistake  where 

kins  V.  Compton,  97  Ga.  375.  the  same  appears  in  both  the  brief  and 

Indiana,  —  Tucker  v.  Call,  45  Ind.  the  motion  for  a  new  trial.  Indiana 
31;  Eden  v,  Lingenfelter,  39  Ind.  19;  Imp.  Co.  v,  Wagner,  138  Ind.  663. 
Welch  V,  Bennett,  39  Ind.  136;  Dorsch  An  assignment,  "  for  error  of  law 
V.  Rosenthal,  39  Ind.  209;  Vankeuren  occurring  at  the  trial  in  the  court,  over 
V,  Howard,  39  Ind.  291;  Cass  v,  Krim-  the  objection  and  exception  of  the  de- 
bill,  39  Ind.  357;  Call  v,  Byram,  39  fendant,  permitting  D.  to  read  the 
Ind.  499;    Pittsburgh,  etc.,  R.  Co.  v.  plaintiff's  books  of    account    in    cvi- 
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necessary  to  set  out  an  exact  copy  of  the  evidence  or  the  objec- 
tion to  it,  but  it  will  be  sufficient  if  the  evidence  and  objection 
are  so  pointed  out  that  the  judge  could  not  mistake  the  ruling 
complained  of.* 

dence/*  is  sufficiently  specific  to  pre-  dence  against  the  defendant  and  the 
sent  the  rulings  of  the  court  on  numer-  refusal  to  receive  evidence  offered  by 
ous  objections  to  questions  asked  of  a  him."  It  was  heM  that  '*  such  an  ex- 
witness  preparatory  to  introducing  the  ception,  which  is  in  general  terms, 
books.  Dodge  v.  Morrow,  14  Ind.  and  fails  specifically  to  call  the  court's 
App.  534.  attention  to  any  alleged  error,  and  re- 
Error  in  excluding  evidence  cannot  quires  the  court  to  examine  the  entire 
be  considered  on  appeal  where  the  record,  is  insufficient  upon  which  to 
assignment  in  a  motion  for  a  new  trial  base  error  in  this  court.  It  is  due  to 
includes  merely  the  sustaining  of  the  trial  courts  that  their  attention  should 
objection  to  the  question  and  not  the  be  directly  called  to  any  alleged  errors 
exclusion  of  the  offer.  Sunnyside  that  may  have  been  committed,  to  the 
Coal,  etc.,  Co.  v.  Reitz,  14  Ind.  App.  end  that  they  may  correct  the  error,  if 
478.  any;  but  such  duty  is  not  discharged 
Contra  —  Ho  Spediloation  Where  Ez-  by  imposing  upon  the  court  the  neces- 
oeptlons  Preserved  in  Beoord.  —  "Where  sity  of  taking  counsel's  place  and 
exceptions  and  objections  have  been  searching  the  entire  record  for  the  dis- 
made  to  the  admission  of  testimony  covery  of  supposed  errors.  That  is  a 
during  the  trial,  or  the  instructions  burden  counsel  cannot  impose  upon  the 
given  at  its  termination,  it  has  been  trial  court."  Feister  v,  Kent,  92  Iowa 
held  sufficient  to  state  in  the  motion  for  i  [citing  Bauder  z/.  Hinckley,  60  Iowa 
a  new  trial  that  the  court  erred  in  ad-  185;  Michael  z/.  Longman,  42  Iowa  485; 
mitting  incompetent  testimony,  and  Sage  v.  Nichols,  51  Iowa  49]. 
erred  in  its  instructions  given  for  the  **  The  Court  Erred  in  Befasing  to  Admit 
plaintiff,  or  in  refusing  to  give  those  Legal  Testimony."  —  An  assignment 
asked  by  the  defendant."  Newton  v.  that  *'  the  court  erred  in  refusing  to 
Field,  98  Ky.  186.  admit  legal  testimony  offered  by  the 
"Designated  by  Bill  of  EzoeptionB."  —  plaintiff  in  his  behalf  "  is  too  general. 
A  designation  of  the  evidence  ex-  The  particular  ruling  should  have  been 
eluded,  "as  set  out  and  designated  by  embraced  in  the  motion  in  order  to  se- 
the  bill  of  exceptions,"  without  other-  cure  a  review.  Miller  v.  Lebanon 
wise  identifying  it  by  reference  to  page.  Lodge  No.  48,  etc.,  88  Ind.  286  [citing 
question,  or  name  of  the  witness,  is  so  Musselman  v.  Musselman,44  Ind.  106; 
indefinite  as  to  present  no  question  for  McGee  v.  Robbins,  58  Ind.  463].  See 
review.  Rogers  v.  Beach,  115  Ind.  also  Parks  v.  Hill,  45  Ind.  172. 
413.  Seferenoe  to  Bill  <rf  Ezoeptions  Hot  on 
Kiuoori.  —  A  general  assignment  of  File.  —  An  assignment  that  the  court 
error  that  "the  court  excluded  from  erred  in  admitting  or  excluding  certain 
the  jury  proper,  competent,  and  rele-  evidence  designated  merely  by  refer- 
vant  testimony  offered  by  the  defend-  ence  to  a  bill  of  exceptions  which  was 
ant,"  is  sufficient  without  further  not  made  or  filed  until  some  time  later 
specification  of  the  evidence.  State  v,  is  too  indefinite  for  consideration  on 
Noland,  III  Mo.  473,  ^»^rrtt/i«^  Wool-  appeal.  Worthington  v.  Brown,  48 
ner  v.  Levy,  48  Mo.  App.  469,  and  Ind.  152;  Cobble  v.  Tomlinson,  50  Ind. 
Churchman  v,  Kansas  City,  49  Mo.  550;  Sutherland  v.  Hankins.  56  Ind. 
App.  366.  And  see  Payne  v.  Payne,  343;  Burns  v.  Thompson,  gi  Ind.  146; 
57  Mo.  App.  130.  Arbuckle  v.  Biederman.  94  Ind.  168; 
Beferenoe  to  Beporter'i  Votes.  —  An  Harvey  v.  Huston,  94  Ind.  527;  Cain 
assignment  of  error  in  a  motion  for  a  v.  Goda,  94  Ind.  555;  Northwestern 
new  trial,  was  as  follows:  "  For  errors  Mut.  L.  Ins.  Co.  v.  Hazelett,  105  Ind. 
of  law  occurring  during  the  trial,  and  212. 

which  were  by  defendant  excepted  to  1.  "  It  is  not  the  practice,  and  it  is 

at  the  time,  which  exceptions  appear  not  incumbent  on  a  party,  in  a  motion 

in  the  shorthand  reporter's  notes,  and  for  new  trial,  to  set  out  in  detail  a  ver- 

cannot  now  be  more  specifically  pointed  batim  copy  of  the  evidence  admitted 

out  until  said  notes  can  be  transcribed,  over  objection,  or  offered  and  refused. 

Said  errors  relate  to  the  receipt  of  evi-  or  a  verbatim  statement  of  the  objec- 
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(o)  ErrM  iB  laitrantioiit.  —  The  particular  instruction  or  portion  of 
an  instruction  complained  of  must  be  pointed  out  in  some  man- 
ner, either  by  reference  to  its  number  or  by  its  contents.* 

tions  made  to  its  introduction.     It  is  72  Ind.  482;    Dawson  v,  Cofifman,  28 

sufficient  if  the  evidence  be  referred  to  Ind.  220. 

with  such  certainty  as  to  call  the  atten-  Iowa.  —  Beal  v.  Stone,  22  Iowa  447; 

tion  of  the  court  to  it,  and  to  the  ruling  Lewis  v,  Lewis,  75  Iowa  669;  Lyons  v. 

in  relation  thereto,  so  that  the  judge  Van  Gorder,  77  Iowa  600. 

could  not  mistake  the  matter  and  the  Nebraska. '■^Omd.hBi,  etc.;   R.  Co.  v. 

ruling  alluded  to  and  complained  of  by  Walker,  17  Neb.  432;  Nyce  v.  Shaffer, 

the   party   filing  the   motion."     Ohio,  ao  Neb.  507;  Weir  v.  Burlington,  etc., 

etc.,  R.  Co.  V,  Stein   133  Ind.  243  [citing  R.  Co.,  19  Neb.  212.     But  see  contra, 

Clark    V.   Bond,  29  Ind.   555;    Meyef  Weber  v.  Ktrkendall,  44  Neb.  766. 

t/.    Bohlfing,   44   Ind.    238],    quoted  in  Texas.  —  Darnell   v.  State,   15  Tex. 

Springer  v.  Byram,  137  Ind.  15.  App.  70. 

Osorgia.  —  The  evidence  and  the  ob-  IViseonsin.  —  Nisbet  v.  Gill,  38  Wis. 

jection  made  to  it  must  be  set  out  in  657;  Meno  v.  Hoeffel,  46  Wis.  262. 

the  motion  for  a  new  trial.     Robinson  An  assignment  that*'  the  court  erred 

V,  State,  84  Ga.  674;    Hicks  v.  Sharp,  in  the  instructions  to  the  jury  "  is  in- 

89  Ga.  311;    Hoffer  v.  Gladden,  75  Ga.  sufficient  as  failing  to  specify  an  error. 

$32;    Findley  v.  Johnson,  64  Ga.  69;  Elliott  v.  Woodward,  18  Ind.  183.     See 

Trice  v.  Rose,  80  Ga.  408;  Clark  v.  Em-  also  Candrian  v.  Miller,  (Wis.  189S)  73 

pire  Lumber  Co.,  87  Ga.  742;  Johnson  N.  W.  Rep.  1004. 

V.  State,  85  Ga.  561.  An  assignment  that"  the  court  erred 

An  assignment  of  error  in  admitting  in  all  the  instructions  it  gave,  and  in 

the  testimony  of  a  named  witness  **  as  refusing  to  give  those  asked  for  by  the 

set   out  in  the   brief  of  evidence  "  is  defendants,"  does  not  point  out  anv 

fatally  defective,  for  the  reason   that  error  with  reasonable  certainty.     Peck 

it  fails   to  set  forth   the  testimony  to  v.  Hensley,  21  Ind.  344. 

which  it  refers.     Sheffield  v.  State,  97  Assignments  that  '*  the  court  erred 

Ga.  426.  in  refusing  to  give  instructions  asked 

The  evidence  set  out  in  the  motion  by   the  defendants,"   and  that    "  the 

for  a  new  trial  must  be  brief  and  not  court  erred  in  giving  instructions  to  the 

merely  a  transcript  of  the   reporter's  jury  on  its  own  motion,"  do  not  suffi* 

notes.    The  substance  of  the  evidence  ciently  designate  the  error  complained 

is  sufficient.     The  court  will  not  search  of.     Douglass  v.  Blankenship,  50  Ind. 

through     a     voluminous    record    for  160. 

errors.     Gate    City   Gas-Light  Co.   v,  A  new  trial  will  be  refused  on  the 

Farley,  95  Ga.  70;  Wiggins  v.  Norton,  ground  of  error  in  an  instruction  not 

83  Ga.  150;  MehaJfey  v,  Hambrick,  83  excepted   to  when    given,   and  as   to 

Ga.  598;  Brown  v.  Moore,  83  Ga.  605.  which  no  ground  of  objection  is  stated 

1.  Georgia.  —  Erskine   v.    Duffy,    76  in  the  motion  for  new  trial,  although 

Ga.   602;    Small  v.  Williams,   87   Ga.  it  is  therein  alleged  to  be  erroneous. 

681;  Payne  v.  Miller  89  Ga.  73;  Wap*  Lyons  v.  Van  Gorder,  77  Iowa  600. 

poo  Mills  V.  Commercial  Guano  Co.,  91  An  assignment  that  the  court  erred 

Ga.  396.  in    giving    that    part    of    its    charge 

Indiana.  —  Robinson   v.   Hadley,   14  *'  wherein    it    defined    the   burden  of 

Ind.  417;  Elliott  V.  Woodward,  18  Ind.  proof  and  the  amount  of  proof  neces* 

183;    Home  V.  Williams,  23  Ind.  37;  sary  "  is  sufficient  to  secure  a  review 

Peck  V.  Hensley,  21  Ind.  344;  Alley  v.  of  that  portion  of  the  charge.     Wells 

Gavin,  40  Ind.  446;  Estep  v.  Larsh,  21  v.  Perkins,  43  Wis.  160. 

Ind.  183;  Jeffersonville,  etc.,  R.  Co.  v.  Contn^ ^ Kentucky.  —  The       general 

Bowen,  40  Ind.  545;  Reeves  z/.  Plough,  assignment   that    the    court  erred    in 

41  Ind.  204;  Schlicht  v.  State,  56  Ind.  giving    or    refusing     instructions    re* 

173;  Douglass  V,  Blankenship,  50  Ind.  quested  by  one  of  the  parties  or  given 

160;    Grant  v.  Westfall,   57  Ind.   121;  by  the  court  on  its  own  moi ion  is  held 

Earle  v.  Peterson,  67  Ind.  503;    Jones  to  be  sufficiently  specific.     Louisville, 

V.  Layman,  123  Ind.  569;    Wallace  v.  etc.,    R.   Co.    v.  McCoy,  81   Ky.  403; 

Exchange  Bank,  126  Ind.  265;    Mem-  Meaux  t^.  Meaux,  81  Ky.  475;  Helfrich 

phts,  etc..  Packet  Co.  v.   Pikey,    142  Saw,   etc..    Mill  Co.   v.    Everly,    (Ky. 

Ind.  304.    See  iontra,  Irwin  v.  Smith,  1895)  32  S.  W.  Rep.  750. 
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Aifignmeiit  c»f  Srror  at  to  Group  of  Instnietioss.  —  If  it  Is  desired  to 
point  out  an  error  In  any  one  of  certain  instructions,  the  assign- 
ment of  error  should  be  that  the  court  erred  in  giving  each  of  such 
instructions.  An  assignment  merely  that  the  court  erred  in  giv- 
ing certain  instructions  is  construed  to  be  directed  to  the  entire 
group  designated,  and  will  not  be  sustained  if  any  one  of  the 
group  is  correct.* 

Nebraska.  —  Assignments  that  "  the  den,  134  Ind.  462^  Mock  v,  Muncie,  9 

court  erred  in  giving  certain  instruc-  Ind.  App.   536;    Tegarden  v.  Phillips, 

tions    to    which    the    defendants    ex-  14  Ind.  App.  27;    Supreme  Council  v, 

cepted,"  and  that**  the  court  erred  in  Boyle,   10  Ind.  App.  301;    Kacklev  </. 

refusing  to  give   certain    instructions  Evansville,  etc.,   R.  Co.,  7  Ind.  App. 

asked  by  the  defendants,  to  which  de-  169;    Masterson  v.  State,  144  Ind.  240;- 

fendants  duly  excepted,"  are  sufficient  Baltimore,    etc.,    R.    Co.   v.   Coufttry- 

under  section  3170/ the  code  to  present  man,   16  Ind.  App.  139;    Edmonds  v. 

to  the  trial  court  any  error  in  giving  or  Mounsey,   15  Ind.  App.   399;    Stewart 

refusing  such  instructions.     Weber  v.  v.  Long,  16  Ind.  App.  164. 

Kirkendall,  44  Neb.  766.  Iowa,  —  Hallenbeck     v,     Garst,     96 

By    section    317    of    the    code     the  Iowa  509;  Koenigs  z/.  Chicago,  etc.,  R, 

grounds  may  be  assigned  in  the  Ian-  Co.,  q8  Iowa  569. 

guage  of  the  statute  as  "  error  of  law  Nebraska,  —  ^lurphy    v,    Gould,    40 

occurring  at  the  trial,"  without  speci-  Neb.   728;    Spears  v.  Chicago,  etc.,  R. 

fying  the  instructions.     But  see^^w/r^i,  Co.,   43    Neb.  720;    Diers    f.    Mallon, 

Phoenix  Ins.  Co.  v.  King,  52  Neb.  562.  46  Neb.  126;  Kaufmann  «/.  Cooper,  46 

fteferenoe  to  Bill  of  £zceptien8  Not  on  Neb.   645;    McCormal   v.   Redden,   46 

Tile.  —  An  assignment  of  error  that  the  Neb.  776;  Oltmanns  v,  Findlay,  47  Neb. 

court  erred  in  giving  or  refusing  cer-  289;  Pythian  L.  Assoc.  z\  Preston,  47 

tain  instructions  designated  merely  bv  Neb.  392;  Johnston  z/.  Milwaukee,  etc., 

reference  to  a  bill  of  exceptions  which  Invest.   Co.,  49  Neb.  68;    Graham   z\ 

was  not  made  or  filed  until  some  time  Frazier,  49  Neb.  90;  Union  Pac.  R.  Co. 

later  is  too  indefinite  for  consideration  v.  Montgomery,  49  Neb.  429;  Dempster 

on  appeal.     Nofsinger  v,  Reynolds,  52  Mill  Mfg.  Co.  v,   Holdrege  First  Nat. 

Ind.  218;  Moore  v,  Hyde,  51  Ind.  475.  Bank,  49  Neb.  321;  Stough  v.  Ogden, 

Georgia  —  Charge  Most  Be  Set  Out  in  4^  Neb.  291;  Town  v,  Missouri  Pac.  R. 

llotion.  —  A     designation     of    certain  Co.,   50  Neb.    768;    South'    Omaha  v. 

charges  as  being  "  embodied  and  set  Powell,   50  Neb.   798;    Union  Pac.  R. 

out  m   the  charge   of  the   court  and  Co.  v,  Thorne,  51  Neb.  472;  Hodgin  v, 

marked   in   quotations,"    will   not    be  Whitcomb,  51  Neb.  617;  Home  F.  Ins. 

considered  on  appeal.     The  portion  of  Co.  v,  Phelps,  51  Neb.  623. 

the  charge  claimed   to    be   erroneous  An  assignment  of  error  in  amotion 

must  be  pointed  out.     Payne  v.  Miller,  for  a  new  trial  that  '*  the  court  erred 

89    Ga.  73,  citing   Emery    t/.   Atlanta  in  giving  instructions  2,  3,  5,  6,  7,  and 

Real   Estate  Exch.,  88  Ga.  321.     See  8,  and  each  of  them,  asked  for  by  and 

also  Grace  v.  Martin,  83  Ga.  245.  on   behalf  of  the   plaintiff,    and   duly 

Both  the  charge  itself  and  the  speci-  excepted  to  by  the  defendant,"  is  suffi- 

fication  of  the  error  therein  must  be  set  ciently  specific  to  call  for  review  by  the 

forth  in  the  motion  for  new  trial.     Ers-  Supreme  Court  of  each  of  the  instruc- 

kine  v.  Duffy,  76  Ga.  602.  tions  specified.     It  is  not  an   assign- 

If  the  charge  is  lengthy  and  sound  ment  to  the  giving  of  instructions  en 

in    part    the    portion    of    the    charge  masse^'  but    to    each    one    separately, 

claimed    to    be    erroneous     must     be  Aultman  v,  Martin,  49  Neb.  103,  over- 

pointed   out.     Small   v,   Williams,    87  ruling  Russel  v.  Rosenbaum,  24  Neb. 

Ga.  681.  769. 

1.  Indiana,  —  Marshall    v.    Lewark,  An  assignment  that  the  court  erred 

117  Ind.  377;  Ohio,  etc.,  R.  Co.  v,  Mc-  in  giving  certain  paragraphs  of  the  in- 

Cartney,   121    Ind.  385;    Lawrence   v.  structions  specified  by  number,  "  and 

Van  Buskirk,  140  Ind.  481;  Conner  v.  in  giving  each  of  them,"  is  sufficiently 

Citizens*  St.  R.  Co.,  146  Ind.  430;  In-  specific,  as  it  refers  to  each  paragraph 

diana,  etc.,  R.  Co.  r.  Snyder,  140  Ind.  separately,  and  not  to  a  group.     Kirch- 

647;   Cincinnati,  etc.,  R.  Co.  v.  Mad-  man  v,  Kratky,  51  Neb.  191;  Aultman 
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10.  Amendments —  To  inolude  Kew  Gronnds.  —  A  motion  for  a  new 
trial  may  be  amended  by  making  the  assignments  of  error  more 
specific/  but  not  by  adding  new  and  additional  assignments  of 
error.*  After  the  time  for  filing  the  motion  has  expired  the 
applicant  cannot  amend  his  motion  to  include  errors  occurring  at 
the  trial  and  known  to  him  at  the  time  of  filing  his  motion.*  But 
if  the  error  occurring  at  the  trial  is  discovered  after  the  motion  is 
filed  it  is  held  by  some  authorities  that  the  motion  may  be 
amended  even  though  the  time  for  filing  the  motion  has  expired.* 
The  applicant  must  show,  however,  that  he  has  been  unavoidably 
prevented  from  making  his  motion  in  time  and  in  proper  form,* 
and  the  failure  to  insert  proper  assignments  must  be  accounted  for 
by  a  showing  of  diligence.* 

V,  Martin,  49  Neb.  103;    Behrends  v.  Reed  r.  Miller,  i  Bibb  (Ky.)  142;  Bell 

Beyschlag,  50  Neb.  304;    Lafayette  v.  v.  Howard,  4  Litt.  (Ky.)  117, 

Larson,     73      Ind.     367;      McKendry  Where  the  assignments  of  error  re- 

V.  Sinker,   t   Ind.  App.  263;    Tegarden  lated  to  giving  and    refusing  certain 

V.    Phillips,    14   Ind.    App.  27;    Clark  instructions     the    motion     cannot    be 

County  Cement  Co.  v.  Wright,  16  Ind.  amended  to  show  error  in  failing  to  in- 

App.  630.      But  see  Nof singer  v,  Rey-  struct   the  jury  as  to  the   burden   of 

nolds,  52  Ind.  218.  proof.     Dutton  v.  Seevers,  89  Iowa302. 

An  assignment  that  the  court  erred  Where  the  Court  Is  Hot  Confined  to  the 

in  giving  or  in  refusing  "  each  of  the  Chronnde  Stated  in  the  Kotion  it  is  held 

instructions  numbered  i,  2.  3,"  is  suffi-  that  the  trial  court  should  consider  ad- 

ciently  specific.     Meyer  v,  Shamp,  51  ditional  grounds  filed   after  the   time 

Neb.  424.  had  expired.     Houston  v.  Kidwell,  83 

Whee      several      instructions     are  Ky.  301. 

grouped  together    in  one  assignment  8.  State  v.  Brooks,  92  Mo.  591 ;  State 

of  the  motion  for  a  new  trial  they  will  v.   Dusenberry,  112  Mo.  295;  State  v. 

be  examined    no  further  than   to  de-  Musick,  loi  Mo.  275;  Harnett  v.  Har- 

termine    that    a    single    one    thereof  nett,  59  Iowa  401 ;  Aultman  z/.  Leahey, 

was  rightly  given  or  rightly  refused.  24  Neb.  286.     See  contra,  Gill  v.  Hecht, 

Stough  V.  Ogden,  49  Neb.  291 ;    Sloan  13  Utah  5;  Martin  v.  Lake,  3  Hill  (N. 

V,  Wherry,  51  Neb.  703.  Y.)  475. 

An  assignment  that  a  group  of  in-  If  no  objection  is  made  to  the  order 

structions  is  erroneous  will  not  be  sus-  permitting  an  amendment,  the  error  is 

tained     if    any    one    instruction    was  waived  by  submission  of  the  amended 

proper.     South  Omaha  v,   Powell.    50  motion  to  the  court  on  the  evidence. 

Neb.  798.  Spears  v.  Mt.  Ayr,  66  Iowa  721. 

If  a  Series  of  Propositions  Be  Embodied  4.  Amendment  After  Time  Has  Expired, 

in  the  Instractions,  and  the  instructions  —  After  the  time  for  filing  a  motion 

be  excepted  to  as  a  whole,  if  any  of  the  for  a  new  trial  has  expired,  a  motion 

propositions  be  correct  the  exceptions  filed  in  time  may  be  amended  to  state 

must  be  overruled.     Johnston  v,  Jones,  additional    assignments    of    error    of 

1  Black  (U.  S.)  209;  Beaver  v.  Taylor,  which  the  applicant  was  ignorant  at  the 
93  U.  S.  46;  Rogers  v.  Marshal,  i  time  when  the  original  motion  was 
Wall.  (U.  S.)  654;    Harvey    v,  Tyler,  filed.     The  provisions  of  the  code  relat- 

2  Wall.  (U.  S.)328;  Lincoln  v.  Claflin,  7  ing  to  amendments  of  pleadings,  etc.. 
Wall.  (U.  S.)  132;  Hunt  v,  Maybee,  before  judgment  apply  to  motions  for 
7  N.  Y.  273;  Burton  v.  West  Jersey  new  trials.  Mt.  Vernon  Bank  v.  Por- 
Ferry  Co.,  114  U.S.  474;  Decker  v.  ter,  65  Mo.  App.  448;  Seagrave ».  Hall, 
Mathews,   12   N.  Y.   313;    Connecticut  3  Ohio  Dec.  221. 

Mut.   L.  Ins.  Co.  V,  Union  Trust  Co.,  5.  Aultman  v.  Leahey,  24  Neb.  286; 

112  U.  S.  250.  Houston  V.  Kidwell,  83  Ky.  301;  East 

1.  Sowden  v,  Craig,   20    Iowa    478,  Tennessee,  etc.,  R.  Co.  v.  Winters,  85 

Valentine    v,    Stewart,    15    Cal.    387;  Tenn.  240;  Moore  v.  Ulm,  34  Ga.  565. 

Loucks  V,  Edmondson,  18  Cal.  203.  6.  Mt.   Vernon   Bank   z/.    Porter,  65 

8.  Riggins  v.    Brown,    12    Ga.   271;  Mo.  App.  448. 
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11.  Second  Motion  Indnding  ITew  Grounds.  —  If  all  the  errors 
occurring  at  the  trial  have  not  been  assigned  in  the  motion  for  a 
new  trial,  the  applicant  may  file  a  second  motion  including  all 
assignments  upon  which  he  relies,  and  it  seems  that  such  motion 
may  be  filed  without  leave  of  court,  if  the  time  has  not  expired.* 

vm  Motion  fob  Bulb  to  Show  Cause.  —  The  common-law 
method  of  applying  for  a  new  trial  was  by  a  motion  for  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted.'  This  practice 
is  seldom  followed,*  as  the  statutes  and  codes  contemplate  a 
motion  for  a  new  trial  and  an  order  granting  or  denying  such 
motion. 

IX.  Notice  of  Motion  —  when  Beqnired.  —  In  nearly  every  state 
the  motion  for  a  new  trial  is  regarded  as  an  ordinary  motion,  and 
notice  of  the  time  and  place  of  the  hearing  is  required,  either  by 
statute  or  rule  of  court,*  and  must  be  given  unless  waived  by  the 

Amendment  on  Rehearing.  —  "  The  ap-  8.  (Georgia.  —  This    practice    is    fol- 

plication  to  amend   the   motion  made  lowed    in    Georgia.     See    Gauldin    v, 

after  it  has  been  d3cided  and  filed,  and  Crawford,  30  Ga.  674;  Powell  v.  How- 

thus  insert  an  entirely  new  ground  in  ell,  21  Ga.  214;  Spence  v.  Holman,  30 

it,  is  in  effect  a  second  and  independent  Ga.  646;  Georgia  R.,  etc.,  Co.  v.  Usry. 

motion  for  a  new  trial,  and  if  we  should  82  Ga.  54. 

allow  it,  we  would,  by  doing  so,  extend  A  rule  nisi  may  be  moved  for  with- 
the  time  allowed  by  the  statute  for  out  previous  notice.  Powell  v.  How- 
making  motions  for    new  trials  from  ell,  21  Ga.  214. 

ten  to  at  least  forty  days.     We  have  no  Hew  Jersey.  —  This   practice   is  still 

such  power."     Mundeer.  Freeman,  23  followed  in  New  Jersey.     See  Corbin's 

Fla.  529,  citing  Stewart  v.  Mathews,  19  Rules,   pp.  49,   50;  Rules  of  Supreme 

Fla.  752.  Court  35,  36.     The  application  must  be 

1.  East  Tennessee,  etc.,  R.  Co.  v.  made  to  the  trial  court  within  four  days 
Winters,  85  Tenn.  240;  Lincoln  v.  after  verdict  unless  for  errors  subse- 
Beckman,  23  Neb.  677.  quently  discovered,  and  may  be  made 

Second  Motion  as  Abandonment  of  Fint.  ex  parte.      Supreme    Court    Rule    36. 

—  After  a  motion  for  a  new  trial  was  The   application   for  a   rule   to    show 

filed  the  applicant  filed  a  second  motion  cause  must  be  made  to  the  justice  of 

which    was    styled    a  "  supplemental  the  Supreme  Court  holding  the  circuit, 

motion,"  but  which  assigned  additional  La  Valle  v.  Electric  Cutlery  Co.,  56  N. 

errors  which  existed  at  the   time   the  J.  L.  59. 

former  motion  was  filed.     It  was  held  Indefinite  Time  in  Order  to  Show  Cause, 

that   the  second   motion,  having  been  — A  rule  ftm  calling  upon  the  adverse 

filed  in  time  and  without  leave  of  court,  party  to  show  cause  why  a  new  trial 

would  be  considered  as  an  abandon-  should  not  be  granted  is  not  void  be- 

ment  of  the  former  motion,   and  the  cause    indefinite,    where    the   time   is 

second  motion  only  would  be  consid-  stated  "  as  soon  as  they  [counsel]  can 

ered  on  appeal.     Lincoln  v.  Beckman,  be  heard."      Such  rule  is  returnable 

23  Neb.  677.  and  to  be  beard  when  it  may  suit  the 

2.  Billiard  on  New  Trials  (2d  ed.),  convenience  of  the  court,  and  not 
§  ]6.  necessarily    during    the    same     term. 

In  Vernon  v.  Hankey,  2  T.  R.  113,  it  King  v.  Carey,  5  Ga.  270. 

was  said:  '*  A  rule  to  show  cause  why  4.  Callanan  v,  Lewis,   79  Iowa  452; 

there    should    not  be  a  new   trial  is  Krakower  v.  Davis,  20  Misc.  Rep.  (N. 

granted  for  little  more  than  asking,  if  Y.  Supreme  Ct.)  350;  Russell  v.  Agri- 

any  plausible  doubt  can  be  stated;  but  cultural  Ins.  Co.,  (Supreme  Ct.)  46  N. 

if  this  were  to  be  followed  up  by  mak-  Y.  Supp.  186;  Barons  v.  Anderson,  37 

ing    the   rule   absolute  on    the    same  Kan.  399;  Galloway  v.  Negle,  i  Yeates 

grounds,  it  would  be  great  injustice  to  (Pa.)  103;  McWilliams  v.  Bannister,  42 

the  parties,  and  would  tend  to  multiply  Wis.  301;  Wheeler  v.  Russell,  93  Wis. 

litigation  to  an  enormous  degree."  135;  Hooker  v.   Levy,  (Miss.  1895)  18 
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appearance  or  pleadings  of  the  adverse  party.*  But  where  a  new 
trial  must  be  granted  as  a  matter  of  right,  the  appHcalion  may 
be  ex  parte  and  without  notice.' 

OontentB  of  Notioo.  —  The  notice  must  be  in  the  form  of  a  potice 
of  an  ordinary  motion,  specifying  the  time  and  place  of  the  hear« 
ing,  and  in  some  states  it  must  specify  the  ground  of  the  motion  ' 
or  the  evidence  or  affidavits  to  be  introduced.'*  or  must  be  accom- 

So.   Rep.   385.     See   also   article    Mo-  hearing  of  the  motion  or  by  making  » 

TiONs,  aHti\  p.  70.  counter  showing   and  contesting  the 

A  Hotioooiliiteiition  toMovefor  a  new  motion.     Kralco^er  t'.  Davis,  20  Misc. 

trial  is  required  in  some  states  by  stat-  Rep.  (N.  Y.  Supreme  Ct.)  350;  Russell 

ute.     See  supra,  VII.  8.  Notice  of  In-  v,  Agricuiturallns.  Co..  19  N.  Y.  App. 

tension  to  Move  for  a  New  Trial,  Div.  625,  46  N.  Y.  Supp.  186;  Chesley 

A  Bale  to  Ihow  Came  obtained  at  a  v,  Mississippi,  etc.,  Boom  Co.,  39  Minn, 

previous  term   may  be   argued  there-  83;    Means  v,   Yeager,   96   Iowa  694; 

after  without  additional  notice  setting  Jester  v.   Lekite,   5    Harr.  (Del.)  19; 

forth  the  grounds  for  the  application.  Shepherd  v.  Case,  Col.  &  C.  Cas.  (N. 

Ryerson  v.  Grover,  i  N.  J.  L.  449.  Y.)  94;  Williams  v.  Gregory,  9Cal.  76; 

Jnstloes*  Courts.  —  Notice  is  required  Godchaux  t/.  Mulford,  26  Cal.  316. 

on  motions  for  new  trials  In  justices'  Hearing   Without    Hotioe — Harmleta 

courts.     See  article  Justices   of  the  Error.  —  The  plaintifit  cannot  complain 

Peace,  vol.  12,  p.  74S.  that  the  defendant's  motion  for  a  new 

Motion  on  Minates  of  the  Court.  —  No  trial    was    heard  and   denied    in    the 

notice  of  a  motion  on  the  minutes  to  absence  of   the  plaintiff  and   without 

set  aside  the  verdict  and  grant  a  new  notice,    where  the    disposition  of  the 

trial,  made  at  the  same  term,  is  neces-  motion  was  in  favor  of  the  plaintiff, 

sary.     Such  motion  and    the  decision  Wulf  t/.  Manuel,  9  Mont.  276. 

thereon  are  a  part  of  the  trial  and  do  8.  Hew  Trial  as  a  Matter  of  Bight.  — 

not  require  any  notice  apart  from  the  No  notice  is  required  in  cases  where 

trial.     Hansen  v.    Fish,    27   Wis.    535.  by  statute  a  party  is  entitled  to  a  new 

See,   for  an  illustration   of   the   usual  trial  as  a  matter  of  right,  as  it  is  a 

provision  for  motion  on  the  minutes,  matter  of  course  and  the  proceedings 

N.  Y.  Code  Civ.  Pro.,  §999.  are  ex  parte.     Haseltine  v,  Simpson,  61 

Notice  to  Applicant  of  Time  for  Hearing.  Wis.  427;    Stanley  t/.    Holliday,    113 

—  Where  the  code  provides  that  a  mo-  Ind.    525;    Physio-Medical    College  v, 

tion  for  a  new  trial  shall  be  heard  at  Wilkinson,  89  Ind.  23;  Brown  v.  Cody, 

the  earliest  period  practicable  after  its  115  Ind.  484;    Whitman  v,  Weller,  39 

filing,  the  applicant  is  not  entitled  to  a  Ind.   515;    Whitlock  v.  Vandeave,  39 

notice  of  the  time  set  forbearing,  as  Ind.  511;  Murray  v.  Kelly,  27  Ind.  42; 

he  is  supposed  to  take  notice  of  subse-  Dennison  v.  Genesee  Circuit  Judge,  37 

quent  proceedings.     Shafer  v,  Hewitt,  Mich.  285;  Callanan  z/.  Lewis,  79  Iowa 

0  Colo.  App.  374.  452.     See  also  article  Ejectment,  vol. 

Hew  York  —  Time  of  Serving  Hotioe.  —  7,  p.  359- 

Under  N.  Y.  Code  Civ.  Pro.,  g  1002,  a  But  if  required  by  such  statutes,  a 

motion  for  a  new  trial  founded  on  an  notice  is  a 'condition  precedent.     West 

allegation  of  error  in  a  finding  of  fact  »  St.  Paul,  etc.,  R.  Co.,  40  Minn.  189; 

or  ruling  of  law  made  by  the  judge  Doster  v.  Sterling,  33  Kan.  381;  Mc- 

upon  the  trial  must  be  noticed  before  Manamy  v.  Ewing,  McCahon    (Kan.) 

the  expiration  of  the  time  for  appeal  172. 

and  must  be  heard  at  a  special  term  8.  The  Hotioe  of  Intention  to  Move  fbr  a 

held  by  the  judge  who  presided  at  the  Hew  Trial  must  specify  the  grounds  of 

trial.     But  a  motion  for  a  new  trial  on  the  motion.     See  supra,  VII,  8.  Notice 

the  ground   of   the    misconduct  of    a  of  Intention  to  Move  for  a  New  Trial, 

i'uror  ib  not  subject  to  such  provision.  See  also  article  Motions,  ante,  p.  70. 

'leischmann  v.  Samuel,  18  hf.  Y.  App.  4.  Section  534  of  the  Kansas  Code, 

Div.  97.  requiring  the  notice  of  a  motion  to  state 

1.  Waiver    of   Hotioe  of  Motion.  ~  A  that  affidavits    are   to  be   used,    does 

party  waives  notice  of  a  motion  for  a  not  apply   to  motions   for  new  trials. 

new  trial  by  failing  to  object  at  the  Werner  v,  Edmiston,  24  Kan.  147. 
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panied  with  a  copy  of  the  evidence  *  or  a  copy  of  the  motion.* 

X.  COHTIHUAHGS  OR  POSTPONEMENT.  —  A  motion  for  a  new  trial 
may  be  continued  to  succeeding  terms,  like  other  motions  or  pro- 
ceedings,^ unless  the  statute  requires  such  motion  to  be  heard 
during  the  trial  term  *  or  at  the  next  succeeding  term.* 

By  Agreement  of  Parties.  —  The  continuance  may  be  by  agreement 
of  the  parties,®  either  in  writing  or  entered  upon  the  record.'' 

By  Operation  of  Law.  —  The  general  rule  that  all  causes  undisposed 
of  at  the  end  of  a  term  are  continued  until  the  next  succeeding 

1.  McWilliams  v.  Bannister,  42  Wis.  Continoanoe  Althongh  Statnte  Seqniree 
301 .  HeMJng  During  Term.  —  A  moiion  made 

2.  Serving  Copy  of  Motion.  —  Amotion  upon  the  minutes  of  the  judge  is  re- 
for  a  new  trial  should  be  overruled  quired  by  Rev.  Stat.  Wisconsin,  g  2878, 
where  the  applicant  has  failed  to  serve  to  be  heard  during  the  trial  term,  and  if 
a  copy  of  the  motion  on  the  same  day  not  heard  during  the  term  the  motion 
when  the  motion  was  filed,  as  required  will  expire.  But  the  time  maybe  ex- 
by  rule  of  court,  although  no  objection  tended  by  agreement  of  the  parties  and 
was  made  until  the  hearing  of  the  mo-  by  a  waiver  by  the  adverse  party  of  the 
tion,  and  after  the  time  for  filing  a  new  objection  that  all  the  evidence  is  not  of 
motion  had  expired.  Cram  v,  Moore,  record.  Hinton  v,  Coleman.  76  Wis. 
158  Mass.  276.  221. 

8.  Walker  v.  Hale,  16  Ala.  26;  Lee  v.  Failure  to  Decide  Motion  Ihiring  Term. 

De  Bardeleben  Coal,  etc.,  Co.,  102  Ala.  — Although  a  motion  for  a  new  trial 

628;    Higginbotham   v,   Campbell,    85  must,  under  the  rule  of  court,  be  de- 

Ga.  638;  Milner  v,  Burrus,  85  Ga.  642;  cided  during  term,  a  court  will  not  lose 

Howland  v.  Reeves,  25  Mo.  A  pp.  458;  jurisdiction  to  decide  such  motion  by 

Spalding  z/.  Meier,  40  Mo.  176;  Turpin  a  failure  to  decide  during  term  a  mo- 

V.  Turpin,  3  J.  J.   Marsh.  (Ky.)  327;  tion  that  had  been  argued  and   sub- 

Hinton  v.  Coleman,  76  Wis.  221.  mitted.     Pearce  v.  Strickler,  (N.  Mex. 

The  statute  does  not  require  that  n  1897)  49  Pac.  Rep.  727. 

motion  be  heard  or  decided  where  it  6.  Scarborough    v.  Smith,  52   Miss, 

merely  requires  the  motion  to  be  made  517;  McClure  v.  Houston,  10  Smed.  & 

within   a  certain  number  of  days.     If  M.  (Miss.)  392;  Kane z;.  Burrus,  2  Smed. 

the  motion  for  a  new  trial  is  made  in  &  M.  (Miss.)  313. 

time  it  may  be  continued  like  any  The  motion  will  expire  with  the  term 
other  motion  or  proceeding.  Brenner  unless  there  is  an  entry  showing  that 
V.  Bigelow,  8  Kan.  496;  Coleman  v,  Ed-  it  is  submitted  or  taken  under  ad  vise- 
wards,  5  Ohio  St.  55;  Kline  v.  Wynne,  ment.  If  such  entry  is  made  it  may 
10  Ohio  St.  223;  Morgan  v.  Boyd,  13  be  decided  at  the  next  term.  Ross  v, 
Ohio  St.  271.  Garey,   7   How.   (Miss.)   58;    Kane  v. 

4.  Vallentinev.  Holland,  40  Ark.  338;  Burrus,  2  Smed.  &  M.  (Miss.)  313. 

Walker  v.  Jefferson,  5  Ark.   23;  Dodd-  6.  Dozier  v.  Owen,  63  Ga.  539;  Pace 

ridge  v.  Gaines,  i   MacArthur  (D.  C.)  v.   Mealing,  21    Ga.  464;  Johnston   v. 

335;  England  v.  Duckworth,  75  N.  Car.  Simmons,  77  Ga.  298. 

309;    Kane  v.   Burrus,  2  Smed.  &  M.  7.  Agreement  Hot  of  Beoord. —  It    is 

(Miss.)  313;  McKean  v.  Ziller,  9  Tex.  doubtful     whether     such     agreement 

58;    Bullock   V.    Ballew,   9    Tex.    500;  would  be  binding  unless  in  writing,  or 

Lightfoot  V.  Wilson,  11  Tex.  Civ.  App.  entered  on   the  minutes  of  the  court. 

151;  Eddleman  r.  McGlathery,  74  Tex.  American  White  Bronze  Co.  v.  Clark, 

280;    Merrill   v.    Roberts,  78  Tex.   28;  123  Ind.  230. 

Weaver  v.  Vandervanter,  84  Tex.  691;  A  motion  for  a  new  trial  was  heard 

Carters.  Vanzandt  County,  75  Tex.  286.  and    overruled  in  the   absence   of  the 

Continoing  Term  to  Hear    Motion. —  plaintiff's  counsel,  although  it  had  been 

Where  a  motion  for  a  new  trial  must  continuedby  ah  oral  agreement  of  coun- 

be   beard   during    the   trial   term   the  sel,   communicated   to   the   court  and 

court  has  power  to  continue  the  term  approved,  but  no  record  of  the    con- 

for  hearing  such  motion  and  for  time  tinuance  having  been  entered.     It  was 

for  preparing  a  bill  of  exceptions.     U.  held  that  the  plaintiff  was  entitled  to  a 

S.  V.  Hood,  19  D.  C.  372.  nunc  pro  tunc  order  of  continuance  and 
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term  by  operation  of  law  and  without  an  order  of  court  *.  applies 
to  motions  for  new  trials.* 

By  Order  of  Court,  —  The  order  may  be  granted  by  the  court  on 
cause  shown.* 

The  Hearing  of  the  motion  should  be  continued  to  the  next  term, 
and  not  to  a  day  in  vacation,*  unless  the  statute  permits  a  hear- 
ing in  vacation.* 

to  a  hearing  on  the  motion,  although  the  hearing,  since  he  may  apply  for  a 

the  plaintiff's  attorney  was  in  fault  in  continuance    to    prepare   counter  affi- 

neglecting  to  have  the  order  of  continu-  davits.     It   is  a  common   practice  to 

ance   entered   in   time.       Spalding    z\  grant  continuances  where  the  parties 

Meier,  40  Mo.  176.  are  unable  to  prepare  their  evidence 

1,  See  article  Continuances,  vol.  4,  before     the     hearing.       Howland    v, 

p.  830.  Reeves,  25  Mo.  App.  459. 

8.  Truett  v.  Legg,  32  Md.  147;  Van  4.  See     infra,     XIII.      Hearing    of 

de  Haar  V.  Van  Domseler,  56  Iowa  671.  Motion, 

Motion  Ezpirei  Unleei  Gontinned.  —  At  5.  Hearing  in  Vacation.  —  A  motion  for 

common  law  a  motion  for  a  new  trial  a  new  trial  made  in  term  cannot  be 

expired  with  the  term  and  was  not  con-  heard  in  vacation  over  the  objection  of 

tinned  by  operation  of  law.     It  could  either  party,  unless  an  order  is  taken 

not  be  considered  at  a  subsequent  term  for  that  purpose,  or  it  is  so  directed  in 

unless  it  had  been  regularly  continued,  the  rule  nisi.     Rust  v.  McLaren,  54  Ga. 

Kane  v.  Burrus,  2  Smed.  4  M.  (Miss.)  iii;  Ferril  v.  Marks,  76  Ga.  21.     See 

313,  riV^</ in  Vicksburgr.  Hennessey,  52  also  article  Chambers  and  Vacation, 

Miss.  178.  vol.  4,  p.  336. 

Under  Code  Miss.  1871,  §  663,  a  mo-  Continuance  to  Yaeation  —  Failnro  to 
tion  for  a  new  trial  is  a  **  proceeding  Hear  or  Gontinne.  —  Where  a  consent 
remaining  undecided"  at  the  end  of  order  is  taken  during  the  term  at  which 
the  term,  which  "  shall  stand  continued  the  trial  was  had,  providing  that  a 
of  course  until  the  next  term.*'  No  brief  of  the  evidence  be  filed  and  a  mo- 
order  of  continuance  is  necessary  at  the  tion  be  continued  to  a  day  in  vacation 
close  of  the  term.  Vicksburg  v.  Hen-  and  heard  at  chambers,  the  court  will 
nessey,  52  Miss.  178.  lose  jurisdiction  to  grant  a  new  trial 

8.  Walker  v.  Banks,  65  Ga.  20;  Mil-  unless  the  motion  is  heard  or  continued 

ner  v,  Burrus,  85  Ga.  642;  Williams  v.  on  the  day  named.     Middlebrooks  v. 

Central  R.  Co.,  77  Ga.  612;  Spalding  Middlebrooks,    57   Ga.    193;    Western, 

V.  Meier,  40  Mo.   176;  Bruner  v.  Mar-  etc.,  R.  Co.  v.  Johnson,  59  Ga.  626. 

cum,  50  Mo.  405;    Walker  v.  Hale,  16  If    continuances    are  taken   during 

Ala.  26.  vacation  the  motion  does  not  lose  its 

Soffldont  Cause.  —  It  is  not  error  to  vitality    until    disposed  of.     Stone  v. 

refuse  to  postpone  a  motion  for  a  new  Taylor,  63  Ga.  309. 

trial   for    the  purpose  of  procuring  a  Hearing  at  Chambers  Continued  During 

witness    concerning  whose   testimony  Vacation.  —  Where  the  motion  for  a  new 

the  adverse  counsel  so  differed  that  the  trial  is  set  for  hearing  at  chambers  the 

testimony  could  not  be  inserted  in  the  court  does  not  lose  jurisdiction  to  grant 

bill  of  exceptions.     It  was  the  duty  of  a  new  trial  by  merely  continuing  the 

the  judge  to  state  the  substance  of  the  hearing  to  the  next  term  of  court.     The 

testimony  as  he  himself  understood  it.  motion  could  then  be  heard  at  any  time 

Miller  v.  Koger,  9  Humph.  (Tenn.)  231.  during  the  ne.xt  term  without  a  further 

The  loss  of  the  written  instructions  order  of  continuance.  Higginbotham 
to  the  jury  is  not  a  ground  for  postpone-  v.  Campbell,  85  Ga.  638. 
ment  of  the  hearing  of  a  motion  for  a  Continuance  in  Vacation  and  During 
new  trial  or  for  granting  a  new  trial.  Term.  —  *'  The  rule  as  to  continuances 
The  judge  may  settle  the  statement  from  day  today  in  vacation  has  no  ap- 
from  memory  or  resort  to  any  evidence  plication  to  what  transpires  in  term 
to  rewrite  the  instructions.  Visher  z/.  time.  Once  in  court,  the  motion  re- 
Webster,  13  Cal.  58.  mains  there  until  heard  or  otherwise 

Continuaneo  to   Prepare  Counter  Ai&-  disposed   of.     Fixing  a    time  for  the 

daTitt.  —  A  party  cannot  object  to  the  hearing,  or  entering  continuances  from 

filing  of  affidavits  at  or  near  the  time  of  day  to  day,  is  no  disposition  of  it." 
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XL  Suspension  of  Judgkeht.  —  If  a  judgment  has  been  entered, 
the  order  continuing  the  motion  for  a  new  trial  should  also  pro- 
vide that  the  judgment  be  suspended.* 

xn.  Waives  oe  Abandonkent  op  Motion  —  1.  By  Agreement 
—  The  right  to  move  for  a  new  trial  may  be  waived  by  agreement 
before  the  time  for  filing  the  motion  expires.* 

2.  By  Neglect  to  File  Motion  in  Time.  —  The  right  to  a  new  trial 
is  waived  by  the  failure  or  neglect  to  file  the  motion  in  time  •  or 
to  follow  all  necessary  steps  in  preparing  a  statement  of  the  case, 
giving  notice,  etc.*  The  right  is  also  waived  by  a  failure  to 
obtain  a  ruHng  on  the  motion  before  the  time  for  decision  has 
expired.* 

3.  By  Moving  for  Arrest  of  Judgment.  —  A  motion  in  arrest  of 
judgment  is  a  waiver  of  the  right  to  move  for  a  new  trial  •  unless 
the  grounds  for  a  new  trial  are  discovered  after  making  the  motion 
in  arrest.^  As  a  general  rule  the  motion  in  arrest  of  judgment 
should  be  filed  first,  but  if  both  are  filed  on  the  same  day  it  will 
be  presumed  that  they  were  filed  and  disposed  of  in  their  proper 
order.® 

Carroll  v.  East  Tennessee,  etc.,  R.  Co.,  Wright    v.    Snowball,    45    Cal.     654; 

82  Ga.  470.  Cooney  v.  Furlong,  66  Cal.  520;  Hiber- 

1.  Doggett  V.  Jordan,  4  Fla.  121.  It  is  nia  Sav.,  etc.,  Soc.  v.  Moore,  68  Cal. 
the  practice  in  many  states  to  enter  a  156. 

judgment  as  soon  as  the  verdict  is  re-  6.  Ru£f  v.  Hand,  (Arizona  1890)  24 

turned,   regardless  of  the    motion  for  Pac.  Rep.  257;  Doddridge  v,  Gaines,  i 

a   new    trial.     See  supra^    VII.    5.   /.  MacArtbur  (D.  C.)  335. 

Motion  After  Judgment  Is  Entered.  6.  See  article  Arrest  of  Judgment, 

2.  Hackley  v,  Muskegon  Circuit  vol.  2,  p.  818.  See  also  Cincinnati, 
Judge,  58  Mich.  454;  McClellan  v.  etc.,  R.  Co.  v.  Case,  122  Ind.  316.  and 
Hurd,  II  Colo.  126;  Ladd  v.  Hilde-  cases  cited;  Eckert  z'.  Binkley,  I34lnd. 
brant,  27  Wis.  135.  614;  McReynolds  v.  Anderson,  56  Mo. 

Stipulation    by  Attorney  —  Waiver. —  App.  398;  School  City  z/.  Heinzman,  13 

Under  Gen.   Slat.    Minn.   1878.  c.  88,  Ind.  App.  195. 

g  9,  empowering  an  attorney  "  to  bind  This  Was  Uie  Bnle  at  Common  Law.  — 

bis  client  in  any  of  the  proceedings  in  See  Turbervil  v.  Stamp,  2  Salk.  647, 

an  action  or  special  proceeding,  by  his  and  cases  cited.     But  the  practice  was 

agreement,  duly  made  or  entered,**  an  not  uniform  in  all  the  courts.     Candler 

attorney  may  waive  the  right  to  a  new  v.    Hammond,    23   Ga.   493;    Lane    v. 

trial  although  such  new   trial    was  a  Crockett,  7  Price  566;    i  Seldon's  Pr. 

matter  of  right  in  ejectment.     Bray  v,  497;  Tidd's  Pr.  913. 

Doheny,  39  Minn.  355.  ThoBnle  Can  Work  Ho  Hardship,  as  a 

A  petition  for  anew  trial  will  not  lie  party  may,  after  a  motion  for  a  new 

after  a  judgment  reciting  that  on  con-  trial,  move  in  arrest  of  judgment,  and 

ditiun  of  acceptance  by  the  plaintiff  of  thus  secure  the  benefit  of  both  motions, 

a  sum  in  full  for  all  damages,  and  on  Cincinnati,   etc.,   R.  Co.  </.  Case,  122 

the  further  condition  that  the  defend-  Ind.  316. 

ant  agrees  not  to  appeal,  judgment  is  7.  McKinney  v.  Springer,  6  Ind.  453; 

entered  against  the  defendant  and  mo-  Mason  v,  Palmerton,  2  Ind.  117. 

tion  for  a  new  trial  is  withdrawn,  the  In  Philips  v.  Fowler,  2  Comyns  Rep. 

Elaintiff  also  promising  not  to  appeal.  525,  i  Barnes  441,  a  motion  for  a  new 

undon  v.  Waddick,  98  Iowa  478.  trial    for  misconduct  of  the  jury  was 

8.  Kent    v.    Lawson,    12    Ind.   675;  granted   although   the   defendant  had 

Shaffer  v.  Milwaukee  Mechanics'  Ins.  previously   moved   in   arrest  of  judg- 

Co.,   17  Ind.  App.  204;    State  v.  Hall,  ment. 

26  W.  Va.  236.  8.  Water,  etc.,  Co.  v.  Gildersleeve,  4 

4.  Caney  v,  Silverthorne,  9  Cal.  67;  N.  Mex.  171;  Habersham  i'.  Wetter,  59 
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4.  By  Proceeding  Inconnstent  with  Motion.  —  The  right  is  also 
waived  by  pursuing  other  proceedings  inconsistent  with  the 
motion,*  as  by  taking  an  appeal  before  the  motion  is  decided,* 
by  demurring  to  the  evidence,'  or  by  obtaining  a  stay  of 
execution.* 

Motion  for  Venire  de  Hoyo  or  for  Judgment.  —  But  a*  motion  for  a  venire 
de  novo  *  or  insisting  on  exceptions  to  conclusions  of  law,*  or  a 
motion  for  judgment  on  special  findings  or  for  judgment  non 
obstante  veredicto,''  will  not  constitute  a  waiver  of  the  right,  since 
such  proceedings  are  not  inconsistent  with  the  motion  for  a  new 
trial. 

Ga.   II ;    JeweU  v.  Blandford,  7  Dana  8.  Corbett  v.  Swift,  6  Nev.  194;  Mc- 

(Ky.)473;    Pope  v.  Latham,  i  Ark.  66.  Ardle     v.     McArdle,    12    Minn.    122; 

Motion    in    Arreot   Simnltaneonily.  —  Walker  v.  Hale,  16  Ala.  26.     But  see 

Ordinarily  the  motion  for  a  new  trial  supra^  VII.  5.  g.  Pending  Appeal. 

should  precede  the  motion  in  arrest  of  8.  By  a  demurrer  to  the  evidence  a 

judfi^ment.     Wallace  v.  Curtiss,  36  111.  party  admits  all   facts  which  the  evi- 

156.     But   where   both   motions    were  dence  tends  to  prove,  and  such  party 

filed  simultaneously  they  may  properly  waives   the   right  to   raise    the    same 

be  acted   upon  by  the  court,  since  in  questions  by  a  motion  for  a  new  trial, 

such  case  the  motion  in  arrest  of  judg-  Ruddell  v,  Tyner,  87  Ind.  529;  Stock- 

ment  cannot  be  considered  an  admis-  well  &.  State,  loi  Ind.  i.     But  it  seems 

sion  that  the  verdict  was  unobjection-  that  if  a  demurrer  to  the  evidence  is 

able.     Sweeney  v.   Baker,   13  W.  Va.  erroneously     sustained     the     adverse 

222;  Farmers*  Bank  v.  Bayliss,  41  Mo.  party  is  entitled  to  a  new  trial.     Mis- 

274.  souri  Pac.  R.  Co.  v.  Goodrich,  38  Kan. 

Motion  Before  Soling  on  New  Trial.  —  224.     It  is  probable  that  a  demurrer  to 

Although  a  motion  in  arrest  of  judg-  the  evidence  is  only  a  waiver  of  the 

roent  in  effect  admits  that  the  verdict  is  right  to  a  new  trial  on  the  ground  of 

correct,  such  motion  may  be  filed  be-  insufficiency  of  the  evidence,  and  not 

fore  a  ruling  is  obtained  on  a  prior  mo-  to  other  errors  occurring  at  the  trial, 

tion  for  a  new  trial.     State  v.  Griffie,  4.  Waiver  by  Taking  Stay  of  Exeontion. 

118  Mo.  188.  —  Under  section  318  of  the  Nebraska 

1.  Where  Both  Parties  Aik  for  the  Di-  Code  Civ.  Pro.  a  party  taking  a  stay  of 
reetion  of  a  Verdict  after  the  close  of  the  a  decree  of  foreclosure  waives  the  right 
evidence,  each  waives  the  right  to  a  to  appeal  from  the  decree,  and  there- 
new  trial  for  failure  to  submit  ques-  fore  waives  his  right  to  a  new  trial, 
tions  of  fact  to  the  jury.  Banker  v.  Banks  v,  Hitchcock,  20  Neb.  315.* 
Knibloe,  69  Hun  (N.  Y.)  539.  6.  Jenkins  v.  Parkhill,  25  Ind.  473. 

Failure  to  Move  Gonrt  to  Direot  Verdiot.  6.  Dodge  v.  Pope,  93  Ind.  480;  Ber- 
—  The  failure  to  move  the  court  to  telson  v.  Bower,  81  Ind.  512;  Lock- 
direct  a  verdict  is  not  a  waiver  of  the  wood  z/.  Dills,  74  Ind.  56. 
right  to  move  for  a  new  trial  upon  the  7.  Fisk  v.  Henarie,  14  Oregon  29; 
ground  that  the  verdict  rendered  was  Indianapolis,  etc.,  R.  Co.  v,  McCaffrey, 
against  the  weight  of  evidence.  Such  62  Ind.  552;  Ronan  v.  Meyer,  84  Ind. 
failure  would  be  a  waiver  where  the  390;  Brannon  v.  May,  42  Ind.  92;  Chi- 
motion  attacks  the  verdict  as  not  sup-  cago,  etc.,  R.  Co.  v,  Dimick,  96  III.  42; 
ported  by  the  evidence.  Slater  v.  Atchison,  etc.,  R.  Co.  v,  Holland,  58 
Drescher,  72  Hun  (N.  Y.)425.  Kan.  317. 

Waiver  of  Hew  Trial  as  of  Bight.  —  A  But  in  Nixon  v.  Downey,  49  Iowa 

new  trial  as  of  right  is  waived  by  filing  166,  it  was  held  that  where,  after  judg- 

a   motion   for  a  new  trial   for  cause,  ment  upon  a  special  verdict,  motions 

Johnson  v.  Ballard,  148  Ind.  181.  are   made   for  a  new  trial  and  for  a 

A  new  trial  as  of  right  in  real  ac-  judgment  on  the  general  verdict,  the 

tions  is  waived  by  joining  in  a  motion  latter  motion  implies  a  waiver  of  the 

for  such  new  trial  a  ground  for  a  new  former.      This     was    distinguished    in* 

trial  for  cause.     Seisler  z/.  Smith,  (Ind.  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa 

1897)  46  N.  £.  Rep.  993.  737,   in  which  case  it   was   held   thai 
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TTTT  HEABOro  07  KoTlOH  —  1.  Time  of  Hearing  and  Deciuon  — 
After  Trial  Term.  —  At  common  law  a  motion  for  a  new  trial  could 
be  made  during  the  first  days  of  the  term  next  after  that  at  which 
the  trial  was  had,^  and  it  is  clear  that  the  hearing  and  decision 
under  the  statutes  and  codes  may  be  had  at  the  succeeding  term  * 
unless  there  is  an  express  provision  to  the  contrary.* 

Motion  on  the  Xinntei.  —  A  hearing  of  the  motion  on  the  minutes 
of  the  court  is  usually  required  at  the  trial  term,  since  there  is 
no  record  to  preserve  the  evidence,  and  much  must  be  referred 

after  the  motion  for  judgment  notwith-  ued    or    heard    at  subsequent   terms, 

standing  the  general  verdict  has  been  McKean  v.  Ziller,  9  Tex.  58;    Bass  t/. 

overruled,   a   motion   for  a  new  trial  Hays,   38   Tex.    128;    Ru£f    v.    Hand, 

may  properly  be  filed  if  the  time  for  (Arizona  1890)  24  Pac.  Rep.  257. 

filing  has  not  elapsed.  The  jurisdiction  of  the  court  to  set 

1.  See   supra,    VII.    5.    Time     IVh^n  aside  its  judgments  for  new  trials  con- 

Motion  Must  Be  Made.  tinues   during   the   term   although   an 

8.  Under  Code  Iowa,  §  172,  "  upon  appeal  has  been  perfected  during  the 

any  final  adjournment  of  the  court,  all  term.     Blum  v.  Wettermark,   58  Tex. 

business  not  otherwise  disposed  of  will  125. 

stand  continued  generally."     Amotion  Alabama.  —  Except  upon  the  ground 

for  a  new  trial  need  not  be  determined  of  newly  discovered  evidence,  or  fraud, 

during  the  term,  as  upon  final  adjourn-  or  mistake,  a  motion  for  a  new  trial 

ment  it  is  business  undisposed  of  and  must  be  heard  and  determined  within 

may   be  taken    up  at  the  next  term,  thirty  days  after  judgment,   and    no 

Van   de    Haar    v.   Van   Domseler,    56  new  trial  can  be  granted  after  the  trial 

Iowa  671.  of  court.     Ex  p.  Highland  Ave.,  etc., 

TimeofPreMiiting  to  the  Court  —  Mak-  R.  Co.,  105  Ala.  221;  Walker  v.  Hale, 

ing.  —  An  application  for  a  new  trial  16  Ala.  27;  Pratt  v.  Keils,  28  Ala.  396; 

is**  made,"  within  the  meaning  of  sec-  Florence  Cotton,  etc.,  Co.  v.  Field,  104 

tion  308  of  the  Kansas  Code,  when  a  Ala.  471. 

written   motion  is  filed,    without   pre-  But  a  motion  made  during  the  term 

senting  the  same  to  the  court  for  deci-  at  which  the  judgment  is  rendered  may 

sion.     Freelove  v.  Gould,  3  Kan.  App.  be  heard  at  a  subsequent  term  if  con- 

750,  citing  Wallace   v.  Lewis,  9  Mont,  tinned   by   a   special   order  of    couit. 

399,  and   People  v.  Ah  Sam,  41   Cal.  A  general  order  of  continuance  of '*  all 

650,  as  to  the  distinction  between  filing  causes  and  motions  not  otherwise  dis- 

and  presenting  the  motion.  posed  of  "is    not    sufficient.     Ex  p. 

Where  the  statute  requires  that  the  Highland  Ave.,  etc.,  R.  Co.,  105  Ala. 
motion  be  made  a  certain  number  of  221  [r«/2'»^  Hundley  t/.Yonge,  69  Ala.  90; 
days  after  verdict,  the  court  may  hear  Gunnells  v.  State  Bank,  18  Ala.  676]. 
and  determine  the  motion  at  a  later  Indiana.  —  Rev.  Stat.  Ind.,  §  561,  re- 
time, as  such  statute  does  not  fix  the  quiring  that  "  the  application  *  *  * 
time  for  hearing.  Speer  r.  Meschine,  may  be  made  at  any  time  during  the 
46  S.  Car.  505.  term,"  etc.,  is  construed  to  require  the 

Hearing  Daring  Term  —  Entry  of  Deei-  presentation  of  the  motion  during 
eion  Aftoi^ards.  —  A  statute  requiring  term.  It  is  said  that  "  the  statute  de- 
that  a  motion  for  a  new  trial  on  the  clares  it  shall  be  by  motion  upon  writ- 
judge's  minutes  be  heard  during  term  ten  cause  filed  at  the  time  of  making 
does  not  require  that  the  decision  be  the  motion,  clearly  contemplating  that 
rendered  at  that  time.  But  if  the  stat-  the  motion  shall  be  made  or  presented 
ute  requires  a  decision  during  term,  an  to  the  court,  and  also  that  the  cause  or 
order  may  be  entered  at  a  subsequent  reason  for  the  motion  shall  be  reduced 
term  nunc  pro  tunc.  Calhoun  v.  Port  to  writing  and  filed  at  the  same  time 
Royal,  etc.,  R.  Co.,  42  S.  Car.  132.  of  making  the  motion,  the  motion  to 

8.  McKean  z-.  Ziller,  9  Tex.  58;  be  entered  by  the  court  and  the  writ- 
Laird  V.  State,  15  Tex.  317;  Fricke  v.  ten  reasons  filed  by  the  clerk."  Emi- 
State,  II  Tex.  App.  6.  son  v.  Shepard,  121  Ind.  184. 

Motions  for  new  trials  must  be  heard  Kentnoky.  —  Merely  filing   a  motion 

at  the  trial  term  and  cannot  be  contin-  with  the  clerk  is  not  sufllcient.     The 
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to  the  memory  of  the  trial  judge  before  he  has  forgotten  the 
testimony.  * 

Hearing  After  Term  at  Whioh  Yerdiet  Wae  Bendared.  —  Statutes  requiring 
that  the  motion  must  be  heard  and  determined  at  the  term  at 
which  the  findings  are  made  or  their  verdict  is  rendered  are  con- 
strued as  directory  merely,  and  do  not  deprive  the  court  of  juris- 
diction to  determine  the  motion  at  subsequent  terms.' 

If  for  Any  Beason  the  Court  Is  Unable  to  Hear  the  Motion  during  the  term, 
a  party  free  from  negligence  will  not  lose  his  right  to  a  new  trial 
through  the  negligence  or  inability  of  the  court.  The  motion 
may  be  decided  in  vacation  if  so  ordered,*  or  at  the  next  term,* 
or  if  the  statute  does  not  permit  a  new  trial  to  be  granted  at  the 
next  term,  the  applicant  may  obtain  a  new  trial  in  a  court  of 
equity.* 

2.  Abandonment  —  Failure  to  Obtain  Enling  in  Time.  —  If  the 
motion  is  not  disposed  of  during  the  statutory  time  it  will  be 
regarded  as  denied  or  overruled.* 

3.  Hearing  in  Vacation  or  at  Chambers.  —  The  hearing  must  be 
had  and  the  decision  rendered  during  a  term  of  court,  as  the 
judge  has  no  power  to  hear  and  determine  the  motion  in  vaca- 
tion,^ or  at  chambers,*  unless  the  statutes  expressly  confer  such 
power.* 

motion  must  be  decided  or  continued  King  v.   Carey,   5   Ga.   270;    Pace   v. 

during  the  term.     Buckner  v.  Conly,  i  Mealing,  21  Ga.  464. 

T.  B.  Mon.  (Ky.)  3.  6.  Where  the  motion  was  not  heard 

1.  Prentiss  v.  Danaher,  20  Wis.  311;  because  of  the  inability  of  the  court  to 
Dunbar  v.  Hollinshead,  10  Wis.  505.  hear  it  a  court  of  equity  will  grant  a 

Under  Rev.  Stat.  Wisconsin,  §  2878,  new  trial.     Leigh  v.  Armor,  35   Ark. 

a  motion  for  a  new  trial  on  the  minutes  123;    Vallentine   v.    Holland,  40  Ark. 

falls  with  the  expiration  of  the  term,  338;    Knifong  v.   Hendricks,  2  Gratt. 

but  may  be  kept  alive  by  stipulation  of  (Va.)  212. 

the   parties.     Hinton  v.  Coleman,    76  6.  Doddridge    v,  Gaines,    i   MacAr- 

Wis.  221;    Steinhofel  r.  Chicago,  etc.,  thur  (D.  C.)  335;    Ruff  v.  Hand,  (Ari- 

R.  Co.,  92  Wis.  123.  zona  1890)  24  Pac.  Rep.  257. 

Although  Gen.  Stat.  Minnesota,  7.  Molair  v.  Port  Royal,  etc.,  R.  Co., 
§  254,  requires  a  motion  for  a  new  trial  31  S.  Car.  510.  See  article  Chambers 
on  the  minutes  to  be  heard  during  the  and  Vacation,  vol.  4,  p.  348. 
trial  term,  the  court  has  jurisdiction  to  8.  State  v.  Chavis,  34  S.  Car.  132; 
hear  the  motion  at  succeeding  terms.  Charles  7/.  Jacobs,  5  S.  Car.  348;  Donly 
The  objection  to  hearing  the  motion  at  v.  Fort,  42  S.  Car.  200. 
a  subsequent  term  must  be  made  be-  When  authorized  by  statute  the  mo- 
fore 'argument  of  the  motion  to  the  trial  tion  may  be  heard  at  chambers.  See 
court  on  the  merits.  Larson  v.  Ross,  statutes  in  Com.  v.  McLaughlin,  122 
56  Minn.  74;  Gribble  v.  Livermore,  64  Mass.  449;  Korman's  Application,  162 
Minn.  396.  Pa.  St.  151. 

2.  Gomer  v.  Chaffe,  5  Colo.  383.  9.  See  article  Chambers  and  Vaca- 
Eztension  by  Agreement.  —  Although  tion,  vol.  4,  p.  348. 

the  code  requires  the  motion  to  be  de-  Although  the  court  is  authorized  by 

termined  at  the  trial   term,  a  motion  statute    to  hear  in  vacation  a  motion 

made  in  time  may  be  heard  at  a  subse-  made  during  term  and  continued,  yet 

quent  term   by  agreement  of  counsel,  an  original   motion  not  continued  or 

Myers  v.  Stafford,  114  N.  Car.  231.  ordered  to  be  heard  cannot  be  heard  at 

8.  Johnston  v.  Simmons,  77  Ga.  298,  chambers.     Brinkley  v.  Buchanan,  55 

and  cases  cited.  Ga.  342;    Ferrill  v.  Marks,  76  Ga.  21; 

4«  Johnston  v.  Simmons,  77  Ga.  298;  Walker  v.  Banks,  65  Ga.  20. 
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4.  Presence  of  Parties  at  Hearing.  —  It  is  not  necessary  that  the 
accused  be  in  court  on  the  hearing  of  a  motion  for  a  new  trial.* 
But  it  is  error  to  exclude  a  party  *  or  to  deny  the  request  of  the 
accused  to  be  present  at  the  hearing.* 

XIT.  Eyidehce  ih  Sufpobt  of  Motion  —  1.  What  Evidence 
Bequired.  —  On  the  hearing  of  the  motion  the  nature  of  the  evi- 
dence varies  according  to  the  grounds  urged  for  a  new  trial. 
Some  grounds,  as  excessive  or  inadequate  damages,  error  in  the 
instructions,  or  irregularity  in  the  proceedings,  can  be  presented 
to  the  court  by  the  record  or  files  in  the  case.  Error  in  evidence, 
or  a  claim  that  the  verdict  is  contrary  to  the  evidence,  may  be 
presented  to  the  court  by  reference  to  the  minutes  of  the  court  in 
cases  where  the  court  can  easily  recall  the  evidence;  otherwise  a 
bill  of  exceptions  or  statement  of  the  case  will  become  necessary 
to  present  the  errors  assigned.* 

2.  Oral  Testimony.  —  Although  the  evidence  on  the  hearing  is 
generally  confined  to  affidavits,  depositions,  or  a  statement  of  the 
case  or  bill  of  exceptions,  the  court  may  in  its  discretion  admit 
oral  testimony  as  on  the  hearing  of  other  motions;  *  but  it  is  not 

When  the  hearing  is  continued  to  a  to  the  law  and  evidence  is  not  a  denial 

day  in  vacation  it  may  be  continued  of  the  constitutional  right  of  the  de- 

from  day  to  day  until  heard.     Stone  v.  fendant  to   be   heard  by  his  counsel. 

Taylor,  63   Ga.  309;    Herz  v,   Frank,  State  v.  Boasso,  38  La.  Ann.  202. 

(Ga.  1898)  30  S.  £.  Rep.  797.     But  after  4.  See  subdivisions  of  this  chapter, 

the  day  set,  the  court  loses  power  to  infra. 

grant  a  new  trial  unless  a  further  con-  6.  Schoolfield  v.   Brunton,  20  Colo. 

tinuance  was  granted.     Arnold  v.  Hall,  139;  Gano  v.  Wells,  36  Kan.  688. 

70  Ga.  445.  Examination  ofWitnetiM.  —  It  is  com- 

Miohigan.  —  By  Rule  21  of  the  Re-  mon  practice  to  examine  the  sheriflf  in 

vised  Rules  of  the  Circuit  Courts,  a  open  court  where  the  ground  for  a  new 

motion  for  a  new  trial  may  be  heard  trial  is  alleged  misconduct  of  the  jury 

and  a  decision  entered  in  vacation  as  or  officers  in  charge  of  the  jury.     How- 

of  the  last  day  of  the  preceding  term,  land  r.  Reeves,  25  Mo.  App.  458. 

(Substituted  for  Rules  31  and  32.)  Texas  Code  Crim.  Pro.,  art.  781,  au- 

1.  As  to  the  right  of  the  accused  to  thorizing  a  hearing  *'  by  affidavit  or 

be  present  see  Am.  and  Eng.  Encyc.  of  otherwise,"  permits  the  court  to  hear 

Law,  tit.  Constitutional  Law^  vol.  6,  p.  the  evidence  of  absent  and  new  wit- 

097.  nesses.    Childs  v.  State,  10  Tex.  App. 

8.  See  article  Trial.  183,  and  cases  cited. 

8.  Slate  V.  Hoffman,  78  Mo.  256;  It  is  not  an  abuse  of  discretion  to  re- 
State  V.  Lewis,  80  Mo.  no;  Sweat  f.  quire  the  movant  in  a  criminal  case  to 
State,  4  Tex.  App.  617;  Gibson  v.  State,  establish  the  fact  of  intoxication  of  the 

3  Tex.  App.  437;    Berkley  v.  State,  4  jurors  by  affidavits  instead  of  by  the 
Tex.  App.  122.  testimony    of    witnesses.       People    v. 

But  the  error  in  refusing  a  request  Tucker,  117  Cal.  229. 
to  be  present  at  the  hearing  is  cured        It  is  error  for  the  court  to  examine 

by  permitting  the  accused  to  file  and  a  bailiff  as  to  misconduct  alleged  as  a 

argue  his  motion  anew  or  by  a  rehear-  ground   for  a   new   trial,  where   both 

ing  in  his  presence.     Berkley  v.  State,  parties  are  absent  and  have  no  notice 

4  Tex.  App.    122;    Garcia  v.  State,  5  of  the  proceeding.     City  Bank  v.  Kent, 
Tex.  App.  337;  Krautz  v.  State,  4  Tex.  57  Ga.  283. 

App.  534;   State  V.  Decklotts,  19  Iowa  Where  it  is  claimed  that  an  affidavit 

447.  was   made   by   a   person   of    unsound 

A  refusal  by  the  court  to  hear  argu-  mind,  the  court  may  require  that  the 

ment  on  a  motion  for  a  new  trial  on  witness  be  examined  in  court  and  may 

the  ground  that  the  verdict  is  contrary  refuse    to    examine    other    witnesses 
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error  for  the  court  to  exclude  such  testimony.*  The  court  may 
require  the  affiant  to  appear  in  court  and  submit  to  cross-examin- 
ation as  to  facts  stated  in  his  affidavit,  in  order  to  test  his  knowl- 
edge and  credibility.' 

8.  Affidavits  —  a.  Generally  —  when  HeeeMary.  —  When  the 
ground  for  a  new  trial  consists  of  extrinsic  facts  and  matters  not 
of  record,  such  as  irregularity  of  the  court,  jury,  or  prevailing 
party,  or  accident  and  surprise,  or  misconduct,  or  newly  discovered 
evidence,  the  proper  method  is  to  set  forth  the  facts  by  affidavits 
in  support  of  the  motion,  as  stated  heretofore  in  considering  these 
grounds  for  a  new  trial.* 

Content!  —  Competency  and  Admisiibility  of  Evidenoe.  —  The  evidence 
set    forth  must    be  admissible,  and  not    hearsay*  or  otherwise 

whose   affidavits    are  not  impeached.  An  Examination  of  the  Newly  Diioov- 

U.  S.  V.  Lloyd,  4  Cranch  (C.  C.)  472.  ered  Witneae  may  be  directed  by  the 

Under  Rule  21  of  the  Superior  Court  court  on  motion  of  the  adverse  party, 

of  Massachusetts  *'  the  court  will  nut  and  if  on  the  hearing  the  testimony  of 

hear  any  motion  grounded   on   facts,  the  proposed  witness  is  insufficient  or 

unless  the  facts  are  verified  by  affidavit,  contradictory  a  new  trial  will  be  re- 

or  are  apparent  from   the  record  and  fused.     Housh  z/.  State,  43  Neb.  163. 

from  the  papers  on  file  in  the  case,  or  8.  See  supra^  III.  Grounds  for  New 

are    agreed     and    stated    in    writing,  Trial,  the  several  subsections, 

signed  by  the  parties  or  their  attor-  4.  Hearsay.  —  State    v.  Williams,   14 

neys."     But  such  rule  does  not  pre-  W.  Va.  851;  Sheppard  v.  Sheppard,  10 

vent  a  single  justice  of  such  court  from  N.  J.  L.  250;    Jackson  v.  State,  (Tex. 

admitting  oral  evidence  on  a  motion  Crim.   App.   1897)  40  S.  W.   Rep.  998; 

for  a  new  trial  on  the  ground  of  newly  Holland  v.  Huston,  20  Mont.  84. 

discovered  evidence,  as  the  object  of  An  averment  by  the  applicant  for  a 

the  rule  is  to  exclude  evidence  not  sup.  new  trial,  that  he  has  been  told  by  A 

ported   by   oath   unless   the   facts  are  that  A  has  been  told  by  B  that  B  has 

agreed   upon.     Spaulding    v.    Knight,  heard  C  make  certain  admissions  which 

118  Mass.  528.  are  set  forth  as  newly  discovered  evi- 

1.  Gano  V.  Wells,  36  Kan.  688.  dence,  is  insufficient.     The  admission 

8.  Glidewell  v.  State,  15  Lea  (Tenn.)  should  be  proved  by  the  affidavit  of  B. 

133;  Moore  ?/.  State,  96  Tenn.  209.  White  v.  Wallen,  17  Ga.  106. 

Bight  to  Grots-ezamine  Parties  Making  An  averment  that  since  the  trial  the 

Connter  Ai&davit.  —  On  a  motion  for  a  affiant  has  been  informed  by  a  certain 

new  trial  on  account  of  misconduct  of  person  that  certain  physicians  had  said 

the  jury  the  court  refused  to  require  that  their  post-mortem  examination  of 

parties  making  counter  affidavits  to  ap-  the  body  of  the  deceased  justified  an- 

pear  and  submit  to  cross-examination  other  theory  of  the  death  is  insufficient 

by  the   defendant.     This   ruling    was  without  the  affidavits  of  such   physi- 

held  not  error,  the  defendant  not  being  clans.     Chmelir  v.  Sawyer,  42  Neb.  362. 

entitled  to  sach  proceeding  as  a  matter  In   asking  for  a   new   trial   on   the 

of  right,  although  the  court  might  in  ground  of  newly  discovered  evidence, 

its  discretion  have  permitted  it.     Peo-  it  is  not  sufficient  for  the  moving  party 

pie  V,  Lee  Chuck,  78  Cal.  339.  to  state  in  his  affidavit  what,  as  he  has 

Oral  Testimony  of  Trial  Jndge.  —  It  is  learned,  certain   persons   know  about 

not  error  for  the  court  hearing  a  mo-  the  matter,  and  how,  as  he  believes, 

tion  for  a  new  trial  to  refuse  to  receive  they  will  testify.     He  must  produce  the 

oral  testimony  of  the  trial  judge  as  to  affidavits  of  the  newly  discovered  wit- 

his  admonition  to  the  jury  not  to  read  nesses  as  to  what  they  know  and  as  to 

newspapers  relating  to  the  trial.     Such  what  they  will  testify.     The  affidavit 

evidence,  if  material,  could  be  included  of   the   party  himself   is   but   hearsay 

in  a  bill  of  exceptions  by  a  mere  state-  testimony,    and    cannot    be    received 

ment   of   the    trial   judge.     People    v.  unless,    for    good    cause    shown,    the 

Azoff,  105  Cal.  632.  affidavits  of  the  newly  discovered  wit- 
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incompetent.* 

A¥«rmeiit  on  Informatioft  and  BeUet  —  The  facts  must  be  averred  as 
true,  since  little  weight  will  be  accorded  to  statements  on  infor- 
mation and  belief.' 

statement  of  Oonoluioiii  of  Law  and  Ultimate  AmU.  —  The  affidavits  must 
State  the  evidence  in  substantially  the  same  manner  as  that  in 
which  it  would  be  introduced  at  the  trial.'  It  is  not  sufficient  to 
aver  mere  conclusions  of  law  or  ultimate  facts,  as  the  court  must 
determine  from  the  affidavits  whether  the  evidence  is  material,* 
newly  discovered,  credible,  and  probably  sufficient  to  change  the 
result.* 

b.  Affidavits  of  Jurors.  —  The  general  rule  is  that  a  juror's 
testimony  will  not  be  received  to  impeach  his  verdict,  but  such 
.testimony  is  competent  to  sustain  the  verdict  when  assailed.* 

nesscs  cannot  be  obtained  in  time,  or  6.  Jnron  Cannot  Impeaoh  Their  Yerdiot 

in  such  further  time  as  may  have  been  — Alabama,  —  Clay     v.    Montgomery, 

f  ranted  for  that  purpose.     Bennett  v,  102  Ala.  297. 

outhard,  35  Cal.  688.  Arizona.  —  Torque  v,  Carrillo,  I  Ari- 

1.  The  Ai&daYit  of  a  Party  Charge  zona  336. 

with  the  8ame  Crime  and  under  indict-  Arkansas.  —  Ward  v,  Blackwood,  48 

ment  jointly  with  others,  will  be  ex-  Ark.  396;  Pleasants  v.  Heard,  15  Ark. 

eluded    as     incompetent,    since    such  403;    Stanton   v.   State,    13   Ark.    318; 

party  would  be  incompetent  to  testify  Smith  v.  State,  59  Ark.  132. 

on  a  new  trial,  if  granted.     Carrico  v.  California.  —  Clark  v.  His  Creditors, 

State,  36  Tex.  Crim.  Rep.  618.  57  Cal.  639;  'Amsby  v.   Dickhouse,  4 

8.  Eaken  v.  Thompson,  4  Ind.  App.  Cal.    102;    Castro  v.    Gill,    5   Cal.  40; 

393;    Stanley    v.   Sutherland,   54   Ind.  People  v.  Sprague,  53  Cal.  422;  People 

339.  V.  Gray,  61  Cal.  164;  People  v.  Pratt,  78 

8.  Burnley  ».  Rice,  21  Tex.  182;  Perry  Cal.  345;    People  v.   Deegan,  88  Cal. 

V.  Cochran,  i  Cal.  180;    McCombs  v.  602;  Boyce  v.  California  Stage  Co.,  25 

Chandler,   5   Harr.  (Del.)  423;    Picket  Cal.  465;  Polhemus  «/.  Heiman,  50  Cal. 

».  Richet,  2  Bibb  (Ky.)  178;  Dennett  v.  438;     People    v.    Hunt,    59  Cal.   432; 

Dow,  17  Me.  20;  Stale  v.  Williams,  14  People  v.  Azoflf,   105  Cal.  632;    People 

W.  Va.  851;  Varner  ».  Core,  20  W.  Va.  v.    Kloss,  115   Cal.  567;  Fredericks  v. 

473.  Judah,  73  Cal.  604. 

4.  Lorig  V.  Davenport,  99  Iowa  479.  Colorado.  —  Heller  z/.  People,  22  Colo. 

6.  In  State  V.  Schaefer,  56  Mo.  App.  11 ;    Knight  v.    Fisher,    15   Colo.   176; 
496,  an  application  for  a  new  trial  was  Wray  v.  Carpenter,  16  Colo.  271. 
made   on   newly   discovered   evidence  Connecticut.  —  Haight   v.  Turner,  21 
that  the  defendant  was  insane  when  Conn.  593;  Meade  v.  Smith,  16  Conn, 
the  crime  was  committed,  and  affidavits  346;  State  v.  Freeman,  5  Conn.  348. 
were  offered  stating  that  in  the  opinion  Dakota.  —  Murphy  v.  Murphy,  i   S, 
of  each  affiant  the  defendant  was  at  the  Dak.  316;  Gaines  v.  White,  i  S.  Dak. 
time  insane,  without  stating  the  con-  434;  Ulrich  v.  Dakota  L.  &  T.  Co.,  2 
duct  of  the  defendant  upon  which  such  S.    Dak.    285:     Territory   v.    King,    6 
opinions  were  based.     The  court  held  Dakota  131;  Edward  Thompson  Co.  v, 
the  showing  insufficient,  saying:  '*  To  Gunderson,  10  S.  Dak.  42;  Territory  v. 
authorize  the  granting  of  a  new  trial  Taylor,  i  Dakota  459. 
on  account  of   newly   discovered  evi-  Delaware,  —  McCombs  v.   Chandler, 
dence,  one  of  the  important  requisites  5  Harr.  (Del.)  423:  Croasdale   v.  Tan- 
is    that  it   must    be   made  to  appear  tum,  6  Houst.  (Del.)  218. 
that  the  evidence  relied  on  would  likely  District  of  Columbia.  —  Ladd  v.  Wil- 
produce  a  different   result  on  another  son,  i  Cranch  (C.  C.)  305. 
trial.     Hence  it   is   necessary   for   the  Florida.  —  Coker  v.   Hayes,   16  Fla. 
affidavits  to  set  forth  the  evidence  with  368;  Kelly  v.  State,  (Fla.  1897)  22  So. 
great   particularity,   in  order  that  the  Rep.  303;    Godwin  v.   Bryan,   16  Fla. 
court  may  judge  of  its  materiality  and  396;    McMurray    v.   Basnet t,  18    Fla. 
weight."  609. 
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Beaton  f«r  Sole.  —  Such  evidence  is  forbidden  by  public  policy, 
since  it  would  disclose  the  secrets  of  the  jury  room  and  afford 
opportunity  for  fraud  and  perjury*     It  would  open  such  a  door 

Georgia,  —  Bishop  «/.  State,  oGa.  I2i;  28    Ind.   296;    Bradford    v.   State,    15 

Clark  V,  Carter,  12  Ga.  500;  Mercer  v.  Ind.  347. 

State,  17  Ga.  146;  Coleman  v.  State,  28  Iowa,  — Cook  v.  Sypher,  3  Iowa  484; 

Ga.    78;  Brown   v.   State,  28  Ga.  199;  Bryson  v,   Chicago,   etc.,    R.    Co.,   89 

Rutland     v.    Hathorn,    36    Ga.    380;  Iowa  677;  State  v,   Douglass,   7  Iowa 

0*Barr  v,  Alexander,  37  Ga.  195;  State  413;  Kasslng  v,  Walter,  (Iowa  1896)  65 

V.  Doon.R.M.  Charlt.(Ga.)  I ;  Coleman  N.   W.    Rep.  832;    Brown  v.  Cole,  45 

V.  Slade,  75  Ga.  61 ;  McElven  v.  State,  30  Iowa  601 ;  Hallenbeck  v.  Garst,  96  Iowa 

Ga.   869;    Hoye  v.  State,   39  Ga.   718;  509;  Garretty  v.  Brazell,  34  Iowa  100; 

King  V.  King,  49  Ga.  622;  Anderson  v.  State  v.  Lauderbeck,  96  Iowa  258;  Fox 

Green,  46  Ga.  361;  Moughon  v.  State,  v.  Wunderlich,  64  Iowa  187;  Ward  v. 

59  Ga.   309;    Oatis  v.   Brown,  59  Ga.  Thompson,  48  Iowa  588;  Davenport  v. 

711;  Hill  V,  State,  64  Ga.  453:  Nelling  Cummings,  15  Iowa  219;  Jack  v.  Naber, 

V,  Industrial  Mfg.  Co.,  78  Ga.  260;  Ful-  15  Iowa  450;  Moffit  v,  Rogers,  15  Iowa 

ton  County  v.  Phillips,  91  Ga.  65;  Hill  453:  Darrance  v,  Preston,  18  Iowa  396; 

V.  State,  91  Ga.  153;  Cornwall  v.  State,  Cowles  v,   Chicago,   etc.,   R.   Co.,   3a 

91  Ga.  277;  Carr  v.  State,  96  Ga.  284;  Iowa  515;  Bingham  v,  Foster,  37  Iowa 

Hale  V,  State.  91  Ga.  10;  Augusta  v,  339;  State  v,  Beste,  91  Iowa  565;  Dun- 

Hudson,  94  G a.  135;  McTyier  r.  State  lavey   v,  Watson,  38   Iowa  398;  Sutc 

91  Ga.  254.  V.  Hutchinson,  95  Iowa  566;  State  v, 

Idaho, — Jacobs   v.  Dooley,  I  Idaho  McConkey,    49    Iowa  499;    Griffin    v, 

41 ;  Flood  V,  McClure,  (Idaho  1893)  32  Harriman,  74  Iowa  438;  Lloyd  v.  Mc- 

Pac.  Rep.  254.  Clure,   2  Greene  (Iowa)  139;    State  r. 

Illinois,  —  Forester  v.  Guard,  i   111.  Whalen,  98  Iowa662;  Wilkins  «/.  Bent, 

74;  Reins  t/.  People,  30  111.  256;  Smith  66  Iowa  531;  Purcell  v.  Tibbies,   loi 

V.  Eames,  4  111.  76;  Allison  v.  People,  Iowa  24;  Turncy  v,  Barr,  75  Iowa  758; 

45  111.  37;  Peck  v.  Brewer,  48  111.  54;  States.  La  Grange,  99  Iowa  10;  Wright 

Bertholf  v,  Quinlan,  68  111.  297;  Reed  v,  Illinois,  etc.,  Tel.  Co.,  20  Iowa  210; 

V.  Thompson,  88  111.  245;    Niccolls  v.  Abel  v.  Kennedy,  3  Greene  (Iowa)  47. 

Foster,  89  111.  386;  Lcchleiter  V.  Broehl,  Kansas,  —  Winfield     Nat.     Bank    v, 

17  111.  App.  490;  Barker  v,  Livingston  Croco,  46  Kan.  620;  Cain  Bros.  Co.  ». 

County  Nat.   Bank.  30  111.   App.  59T;  Wallace,  46  Kan.  138;  Sute  v.  Plum, 

Martin  v.  Ehrenfels,  24  111.  187;  Roy  v.  49  Kan.  679;  State  v,  Clark,  34  Kan. 

Goings,  112  111.  656;  Chicago  v,  Cer-  289;  State  v.  Burwell,  34  Kan.  312;  Le 

mody,    61    111.    431;     Guykowski    v.  Roy,  etc.,  R.  Co.  v.  Anderson,  41  Kan. 

People,  2  111.  476;  Smith  v.  Smith,  69  528.     See   contra.  Perry  v,   Bailey,  la 

111.  App.  314;  Virginia  v,  Plummer,  65  Kan.  539;  Johnson  v.  Husband,  22  Kan. 

111.  App.  419;  Palmer  f.  People,  138  111.  277;  State  v.  Home,  9  Kan,  119. 

356;  Frank  v.  Taubman,  31    111.  App.  Kentucky.  —  Steele   v,    Logan,   3  A. 

592;  Artz  V,  Robertson,  50  111.  App.  27;  K.  Marsh.  (Ky.)394;  Heath  v,  Conway, 

Chicago    Sanitary  Dist.   v.  CuUerton,  i    Bibb  (Ky.)  398;  Johnson  v,  Daven- 

147  111.  385.    C(?«/rfl,  Sawyer  V.  Stephen-  port,  3  J.  J.  Marsh.  (Ky.)  390;  Cain  v. 

son,  I  111.  24,  now  overruled,  Cain,  i  B.  Mon.  (Ky.)  213;  Taylor  v, 

Indiana. — Taylor    v,    Garnett,     no  Glger,  Hard.  (Ky.)  595;  Pittsburg  Coal 

Ind.  290;    Jones  v.  State,  89  Ind.  82;  Co.  v.  Withers,  (Ky.  1896)  37  S.  W.  Rep. 

Long  V,  State,  95   Ind.  486;  Dunn  v,  584;    Alexander    v.    H umber,   86   Ky. 

Hall,  8  Blackf.  (Ind.)  32;  McKinley  v,  565. 

Crawfordsville    First    Nat.   Bank,   118  Louisiana,  —  State  z^.  Caldwell,  3  La. 

Ind.  375;  Houk  v.  Allen,  126  Ind.  569;  Ann.  435;  State  v.  Millican,  15  La.  Ann. 

Tegarden  v,  Phillips,  14  Ind.  App.  27;  557;  Duhronv,  Landry,  15  La.  Ann.  591; 

McCray  v,  Stewart,  16  Ind.  377;  Reed  State  v.  Bird,  38  La.  Ann.  497;  Cire  v, 

V,  State,  141  Ind.  ti6;  Bennett  v.  State,  Rightor,  ir  La.  141;  State  v.  Brette,  6 

3  Ind.  167;  Elliott  V,  Mills,  10  Ind.  368;  La.  Ann.  653;  Stale  v,  Whitesides,  49 

Stanley   v.    Sutherland,    54   Ind.    339;  La.  Ann.  352;  State  v,  Morris,  41  I-a. 

Barlow  V.  State,  2  Blackf.  (Ind.)  114;  Ann.  785;    State  7/.  Richmond,  42  La. 

Conner  v.  Winton,  8  Ind.  316;  Sinclair  Ann.  299. 

V.    Roush,    14    Ind.   450;    Hughes   v.  Maine. — State  v.  Pike,  65  Me.  iii; 

Listner,  23  Ind.  396;  Haun  v.  Wilson,  Shepherd  v.  Camden,  82  Me.  535. 
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for  tampering  with  weak  and  indiscreet  men  that  it  would  render 
all  verdicts  insecure ;  and,  therefore,  the  law  has  wisely  guarded 
against  all  such  testimony  and  has  considered  it  as  unworthy 

Massachusetts.  —  Hix     v.    Drury,    5  Burns  r.  Lindell  R.  Co.,  24  Mo.  App. 

Pick.  (Mass.)  296;  Ferrill  v,  Simpson,  10;    Hanlon  v,  O'Keefe,  38  Mo.  App. 

8  Pick.  (Mass.)  359;  Lathrop  v,  Sharon,  273;  McMurdock  v.  Kimberlin,  23  Mo. 

12  Pick.  (Mass.)  172;    Bridgewater  ».  App.  523;  State   v.   Swinney,   25   Mo. 

Plymouth,    07    Mass.     382;     Dorr    v,  App.  347. 

Fenno,  12  Pick.  (Mass.)  521;  Hannum  Af(£>«Ai«tf.  —  Fitzgerald  v,   Clark,    17 

V.  Belchertown,   19  Pick.  (Mass.)  311 ;  Mont.  100;  State  v.  Gay,  18  Mont.  51. 

Murdock  v.   Sumner,  22   Pick.  (Mass.  Nebraska,  —  Gran    v.     Houston,    45 

156;  Cook  V,  Castner,  9  Cush.  (Mass.)  Neb.  813;  Johnson  v.  Parrotte,  34  Neb. 

266;  Folsom  V.   Manchester,  11  Cush:  26;  Harris  v.  State,  24  Neb.  803;  Flan- 

(Mass.)  334;  Boston,  etc.,  R.  Corp.  v,  nagan  v.  Heath,  31  Neb.  776. 

Dana,  i  Gray  (Mass.)  105;  Chadbourn  AVi/<wfo.  ^  State    v.     Crutchley,    91 

I/.  Franklin,  5  Gray  (Mass.)  312;  Wood-  Nev.  368. 

ward  V.  Leavitt,  107  Mass.  453;  Capen  New  Hampshire.  —  Folsom  v.  Brawn, 

r.    Stoughton,    i6-  Gray  (Mass.)  364;  25  N.  H.  114;  Leighton  v,  Sargent,  31 

Whitney   v.    Whitman,    5    Mass.  405;  N.  H.  119;  Walker  v.  Kennison,  34  N. 

Warren    v.    Spencer  Water    Co.,    143  H.  257;  Clark  z\  Manchester,  64  N.  H. 

Mass.   155:  Com.  v.  White,  147  Mass.  471;    Smith   v.  Smith,  50   N,    H.  216; 

76;  Chemical  Electric  Light,  etc.,  Co.  Dodge  v.  Carroll,  59  N.  H.  238;  Griffin 

V.    Howard,  150  Mass.   495,    Com.   %\  v.  Auburn,  59  N.    H^  287;    Knight  v. 

Drew,  4  Mass.  391;  Rowe  v.  Canney,  Epsom,  62  N.  H.  356;  Palmer  v.  State, 

139  Mass.  41;  Bridge  v,  Eggleston,  14  65  N.  H.  221. 

Mass.  248;  Com.  v.  Gagle,  147  Mass.  New  Jersey.  —  Schenck  f.  Stevenson, 

576;  Com.  V.  Meserve,  156  Mass.  61;  2  N.  J.  L.  365;  Clark  v.  Read,  5  N.  J 

Harrington  v,  Worcester,  etc.,  St.  R.  L.  560;  Den  v,  M'AUister,  7  N.  J.  L 

Co..  157  Mass.   579.     Contra^  Grinnell  46;  Randall  v.  Grover,  i  N.  J.  L.  175 

V,  Phillips,  I  Mass.  540.  Brewster  v.  Thompson,  i  N.  J.  L.  36 

Michigan,  —  In    re    Merriman,     108  Jessup  v.  Cook,  6  N.  J.  L.  434;  Hutch 

Mich.  454.  mson  v.  Consumers'  Coal  Co.,  36  N.  J 

Minnesota.  —  State  :'.  Lentz,  45  Minn.  L.  24;  Kennedy  v.  Kennedy,  18  N.  J 

177;  Knowlton  v.  McMahon.  13  Minn.  L.  450. 

386;    State  V.  Stokely,   16  Minn.   282;  New  Mexico.  —  U.  S.   f.  Biena,  8  N. 

Gardners'.  Minea,  47  Minn.  295;  Bradt  Mex.  99. 

V.  Rommel,  26  Minn.  505;  Wester  z.  Neitf  York.  —  Clum  v.  Smith,  5 
Hedberg,  68  Minn.  434;  Svenson  v.  Hill  (N.  Y.)  560;  Williams  v.  Mont- 
Chicago  Great  Western  R.  Co.,  68  gomery,  60  N.  Y.  648;  Dalrymple  v. 
Minn.  14.  Williams,  63  N.  Y.  361;  Wiggins  v. 
Missouri.  —  Pratte  v.  Coffman,  33  Downer,  67  How.  Pr.  (N.  Y.  Supreme 
Mo.  71;  Sawyer  v.  Hannibal,  etc.,  R.  Ct.)65;  Dana  v.  Tucker,  4  Johns.  (N. 
Co.,  37  Mo.  240;  State  v.  Coupenhaver,  Y.^  487;  Mitchell  v.  Carter,  14  Hun  (N. 
39  Mo.  430;  State  v.  Rush,  95  Mo.  199;  Y.)  448;  Green  v.  Bliss,  12  How.  Pr. 
State  V.  McNamara,  100  Mo.  100;  (N.  Y.  Supreme  Ci.)  428;  Ostrander  v. 
Cattell  V.  Dispatch  Pub.  Co.,  88  Mo.  People,  28  Hun  (N.  Y.)48;  Thomas  r. 
356;  State  V.  Cooper,  85  Mo.  256;  State  Chapman,  45  Barb.  (N.  Y.)o8;  Taylor 
V,  Branstetter,  65  Mo.  149;  State  v.  v.  Everett,  2  How.  Pr.  (N.  Y.  Supreme 
Dunn,  80  Mo.  681,  State  v.  Alexander,  Ct.)  23;  Perkins  v.  Brainard  Quariy 
66  Mo.  148;  State  v.  Fox,  79  Mo.  109;  Co.,  11  Misc.  Rep.  (N.  Y.  C.  PI.)  328; 
Philips  V.  Stewart,  69  Mo.  149;  State  v,  Paige  v.  Chedsey,  i  Misc.  Rep.  (N.  Y. 
Underwood,  57  Mo.  40;  Miller  v.  St.  City  Ct.)  396;  Messenger  v.  New  York 
Louis  R.  Co.,  5  Mo.  App.  471;  State  v.  Fourth  Nat.  Bank,  48  How.  Pr.  (N.  Y. 
Burks,  132  Mo.  363;  Slate  v.  Dieckman,  C.  PI.)  542,  6  Daly  (N.  Y.)  190;  Kelly 
II  Mo.  App.  538;  State  v.  Wood,  124  v.  Sheehy,  8  Daly  (N.  Y.)  29;  Castle  t/. 
Mo.  412;  State  v.  Dusenberry,  112  Mo.  Greenwich  F.  Ins.  Co.,  (City  Ct.)  45  N. 
277;  Easley  2/.  Missouri  Pac.  R.  Co.,  113  Y.  Supp.  901;  Dayton  v.  Church,  7 
Mo.  236;  State  :.  Gage,  52  Mo.  App.  Abb.  N.  Cas.  (Brooklyn  City  Ct.)  367; 
464;  Winn  V.  Reed,  61  Mo.  App.  621 ;  People  «».  Columbia  C.  PI.,  i  Wend.  (N. 
McCormick  v.  Monroe,  64  Mo.  App.  Y.)  297;  New  York,  etc..  Ice  Lines  v, 
197;   State    V,    Schacfer,  116  Mo.   96;  Howell,  19  N.  Y.  App.  Div.  341;  Fran* 
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of  notice.  **  It  would  be  a  most  pernicious  practice,  and  in  its 
consequences  dangerous  to  this  much-valued  mode  of  trial,  to 
permit  a  verdict,  openly  and  solemnly  declared  in  court,  to  be 

cis's  Case,  i  City  Hall  Rec.  (N.  Y.)i2i;  Pac    R.  Co.  v.  Wisenor,  66  Tex.  674; 

People  V.   Barker,  2  Wheel.  Cr.  Cas.  Ivey  v.  WiUiams,  78  Tex.  685;  Wood 

(N.  Y.  Ct.  Gen.  Sess.)  19;  Brownell  v.  v.  Gulf,  etc.,  R.  Co.,  15  Tex.  Civ.  App. 

McEwen,   5   Den.  (N.   Y.;  367;    Ex  p.  322;  International,  etc.,  R.  Co.  f.  Gor- 

Caykendoll,  6  Cow.  (N.  Y.)  53;  People  don,  72  Tex.  44;  Letcher  v.  Morrison, 

{/.  Hartung,  4  Park.  Cr.  Rep.  (Albany  79  Tex.  240;  Wills  Point  Bank  v.  Bates, 

Oyer  &  T.  Ct.)  256,  17  How.  Pr.  (N.  Y.)  72  Tex.  137. 

85;  People  V.  Carnal,  i  Park.  Cr.  Rep.  Utah.  —  People   v.  Ritchie,  12  Utah 

(N,  Y.  Oyer  &  T.  Ct.)  256;  Wilson  v,  180;    People    v.    Flynn,    7   Utah    378; 

People,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Homer  v.  Inter-Mountain  Absl  ract  Co., 

Ct.)  619,  8  Abb.  Pr.  (N.  Y.)  137;  Patter-  9  Utah  193. 

son  V.  Cary,  4  N.  Y.  Month.  L.  Bui.  23;  Vtrmont.  —  Robbins  v.  Windover,  a 

Mallach  v,  Ridley,  22  N.  Y.  Wkly  Dig.  Tyler  (Vt.)  11;  Sheldon  v,  Perkins,  37 

159;  McCormickt/.  Wilson,  N.  Y.  Daily  Vt.  550;  Downer  tr.  Baxter,  30  Vt.  467; 

Reg.    July  27,    1885;    Moses    v,   Cen-  Carpenter  z^.  Willey,  65  Vt.  168. 

tral  Park,  etc.,  R.  Co.,  3  Misc.  Rep.  (N.  Virginia,  —  Price  v.  Warren,  i  Hen. 

Y.C.  PI.) 322;  Moore  1/.  New  York  El.  R.  &  M.  (Va.)  386;    Cochran  v.  Street,  I 

Co.,  18  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  146,  Wash.  (Va.)  81;  Bull  v.  Com.,  ^Gralt. 

24  Abb.  N.  Cas.  (N.  Y.)  77,  15  Daly  (N.  (Va.)  613;  Elam  v.  Commercial  Bank, 

Y.)  506,  130  N.  Y.  523.  86   Va.   92;   Taylor    v.   Com.,   90  Va. 

North  Carolina.  —  Lafoon  v.  Shearin.  109. 

95    N.    Car.    391;     Suttrel    v.   Dry,    i  West    Virginia, — Chesapeake,  etc. 

Murpb.  (N.  Car.)  94;  Johnson  v,  Allen,  R.  Co.  v,  Patton,  9  W.  Va.  648;  State 

100  N.  Car.  131;  Slate  v.  Best,  iii  N.  v.  Cobbs,  40  W.  Va.  718;  Lewis  v.  Mc- 

Car.  638;  Jones  v.  Parker,  97  N.  Car.  Mullin,  5  W.  Va.  583;  State  z\  Harri- 

33;  State  V,  Harper,  loi  N.  Car.  761;  son,  36  W.  Va,  729;  Bartlett  v.  Patton, 

State  V.  Royal,  90  N.  Car.  755;  Purcell  33  W.  Va.  71. 

V,  Southern  R.  Co.,  119  N.  Car.  728.  Wisconsin,  —  Edmister    v.  Garrison, 

Ohio,  —  Hulet    v,   Bamett,    10  Ohio  18  Wis.  594;  Schultz  r.  Catlin,  78  Wis. 

459;  Wertz  V.  Cincinnati,  etc.,  R.  Co.,  611. 

(C.   PI.)  30  Ohio  L.  J.  280;  Farrer  v,  Wyoming.  —  Bunce     v.     McMahon, 

State,  2  Ohio  St.  54;  Holman  v.  Riddle,  (Wyoming  1895)42  Pac.  Rep.  23. 

8  Ohio  St.  384.  United  States.  —  Mattox  v.  U.  S.,  146 

Oregon.  —  Cline  r.    Broy,    I   Oregon  U.  S.  140;  U.  S.  v,  Reid,  12  How.  (U. 

89.  S.)  366;    Rumford  Chemical  Works  v. 

Pennsylvania.  —  Willing  v.  Swasey,  I  Finnie,  2  Flipp.  (U.  S.)  459;    Ladd  v, 

Browne  (Pa.)  123;  Cluggage  v.  Swan,  Wilson,  i  Cranch  (C.  C.)  305;  Glaspell 

4  Binn.  (Pa.)  150;  White  v.  White,  5  v.  Northern  Pac.  R.  Co.,  43  Fed.  Rep. 
Rawle  (Pa.)  61;  Tewksbury  v.  Boyle,  900;    Fuller  v.  Fletcher,  44  Fed.  Rep. 

5  Kulp  (Pa.)  496;  Kunkel  v.  Hughes,  6  34;  Ewers  v.  National  Imp.  Co.,  63 
Pa.  Dist.  Rep.  356;  Smalley  v,  Morris,  Fed.  Rep.  562;  Consolidated  Ice-Mach. 
157  Pa.  St.  349.  Co.  V.  Trenton  Hygeian   Ice   Co.,   57 

Rhode     Island.  —Tucker     v.    South  Fed.    Rep.    898;    Pelzer  Mfg.    Co.    v, 

Kingston,  5  R.  I.  558;  Luftv.  Lingane,  Hamburg  Bremen  F.  Ins.  Co.,  71  Fed. 

17  R.  I.  420;  Darling!'.  New  York,  etc..  Rep.    826.       See     contra^    Hyman     v, 

R.  Co.,  17  R.  I.  708.  Eames,  41  Fed.  Rep.  676. 

South  Carolina,  —  State  v.  Tindall,  10  England,  —  Vaise  v.  Delaval,  I  T.  R. 

Rich.    L.  (S.    Car.)  212;    Price  v.  Mc-  11;  Owen  v.  Warburton,  i  B.  &  P.   N. 

llvain,  3  Brev.  (S.  Car.)  419;  Smith  v.  R.  326;  Coster  v.  Merest,  3  Brod.  &  B. 

Culbertson,  9  Rich.    L.  (S.  Car.)  106;  272,  7  E.  C.  L.  433. 

Reaves  v.  Moody,  15  Rich.  L.  (S.  Car.)  Contra  —  Tennenee.  —  Crawford      v. 

312;  State  V.  Aughtry,  49  S.  Car.  285;  State,    2     Yerg.     (Tenn.)    60;     Broby 

State  V.  Bennett,  40  S.  Car.  308;   State  v.  State,   4  Yerg.   (Tenn.)  114;    Wade 

V,  Senn,  32  S.  Car.  392.  v.  Ordway,  i  Baxt.  (Tenn.)  229. 

Texas.  —  Mason   v.    Russel,    i   Tex.  Irregularities  in  Verdiet.  —  As  to  affi- 

721;  Burns  V.  Paine,  8  Tex.  159;  Boetge  davits  of  jurors  showing  irregularities 

V,    Landa,    22   Tex.    105;    Thomas    v.  in  the  verdict,  or  explaining  or  contra- 

Zushlag,   25   Tex.   Supp.   225;    Texas  dieting  the  verdict,  see  article  Verdict. 
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subverted  by  going  behind  it  and  inquiring  into  the  secrets  of  the 
jury  rpom/*  * 

Xiieondnet  or  Irrof^nlnrity  of  tlie  Jury  Mnst  Be  Established  by  Other  Eyidenoe, 
such  as  the  testimony  of  the  officer  in  charge  of  the  jury,*  or  the 
testimony  of  a  party  *  or  a  chance  witness,*  or  such  evidence  as 
the  jury  may  leave  in  the  jury  room. 

1.  Washington,    J.,   in    Harrison   v.  Texas,  —  By  Tex.  Code  Crim.  Pro. 

Rowan,  4  Wash.  (if.  S.)  32.  1895,  art.  817,  **  it  shall  be  competent 

"But  aside  from  all  adjudications,  to  prove  such  misconduct  [of  the  jury] 

the   doctrine   rests    upon   the  clearest  by  the  voluntary  affidavit  of  a  juror, 

principles  of  public  policy.       It  is  in-  and  a  verdict  may  in  like  manner,  in 

finitely   better  that  the    irregularities  such  cases,  be  sustained  by  such  affi- 

which,  undoubtedly,  sometimes  occur  davit."      Anschicks  v.   State,   6  Tex. 

in  the  jury  room  should  be  tolerated,  App.  524;  Hunter  z'.  State,  8  Tex.  App. 

rather  than  to  throw  open  the  doors  75;   Jack  v.  State,  26  Tex.  4;  Parker 

and  allow  every  disappointed  party  to  v.  State,  (Tex.  Crim.  App.  1895)  30  S. 

penetrate  into  iis  secrets.     The  most  W.   Rep.   553;    Mason  v.  State,  (Tex. 

enlightened  jurists  have  united  in  dep-  App.  1891)  16  S.  W.  Rep.  766;  Mitchell 

recating    the    mischiefs   which   would  v.  State,  36  Tex.  Crim.  Rep.  278;  Ray 

flow  from  such  a  license."     People  v.  v.  State,  35  Tex.  Crim.  Rep.  354;  Wil- 

Hartung,   4   Park.    Cr.    Rep.   (Albany  Hams  r.  State,  33  Tex.  Crim.  Rep.  128; 

Oyer  &  T.  Ci.)  315.  Weatherford  v.   State,    31   Tex.  Crim. 

•'Public  policy  forbids  the  introduc-  Rep.  530.  Such  practice  is  discouraged 
tion  of  jurors'  affidavits  to  prove  any-  by  the  courts.  McCulloch  v.  State,  35 
thing  which  may  have  transpired  in  the  Tex.  Crim.  Rep.  268. 
jury  room  whilst  consulting  of  their  2.  The  Testimony  of  the  Officer  in  Charge 
verdict.  To  allow  verdicts  to  be  over-  is  competent  to  prove  the  irregularities 
turned  by  the  evidence  of  jurors  would  or  misconduct  of  the  jury.  It  is  a  suffi- 
open  a  door  for  tampering  with  the  cient  check  upon  the  corruption  of  the 
jury,  and  might  lead  to  consequences,  officer  in  charge  of  the  jury,  that  the 
in  their  operation  on  judicial  proceed-  jurors  may  by  affidavit  or  testimony  con- 
ings,  of  a  very  mischievous  and  per-  tradict  the  officer's  testimony.  WVight 
nicious  character.  To  guard  against  v.  Abbott,  160  Mass.  395;  Wilson  v. 
such  consequences  it  is  better  the  door  Berry  man,  5  Cal.  44;  Dana  v.  Tucker, 
should  be  at  once  closed  against  the  4  Johns.  (N.  Y.)  487;  Morrow  z'.  M'Len- 
introduction  of  the  jurors  as  evidence  nen,  3  N.  J.  L.  477;  Kennedy  v.  Ken- 
to  overturn  their  verdict."  3  Graham  nedy,  18  N.  J.  L.  450;  Harrison  v, 
and  Waterman  on  New  Trials,  c.  16,  x.  Rowan,  4  Wash.  (U.  S.)  32. 
(^),  approved  in  Rumford  Chemical  8.  Affidayit  of  Party  —  Misoondnot  of 
Works  V.  Finnic,  2  Flipp.  (U.  S.)  461.  Jnry.  —  An  affidavit  of  a  party   to  an 

Contra — Tennessee,  —  In  Tennessee  action,  stating  what  took  place  in  a 
the  practice  has  been  to  receive  the  jury  room  while  the  jurors  were  consid- 
affidavits  of  jurors  as  to  misconduct  of  ering  their  verdict,  without  any  state- 
jurors.  Crawford  v.  State,  2  Yerg.  ment  therein,  or  proof  that  such  party 
(Tenn.)  60;  Wade  r/.  Ordway,  i  Baxt.  was  present  in  the  jury  room,  will  not 
(Tenn.)  229;  Booby  v.  State,  4  Yerg.  be  received  to  impeach  the  verdict  of  a 
(Tenn.)ii4;  Elledge  I/.  Todd,  I  Humph,  jury,  for  it  cannot  be  presumed  that 
(Tenn.)  43;  Bennett  v.  Baker,  i  such  party  was  present  in  the  jury 
Humph.  (Tenn.)  399;  Hudson  v.  State,  room.     Hoarc  v.  Hindley,  49  Cal.  275. 

9  Yerg.  (Tenn.)  408;  Cochran  v.  State,  7  An  affidavit  showing  that  a  juror  has 
Humph.  (Tenn.)  547;  Nelson  v.  State,  made  statements  to  the  effect  that  the 

10  Humph.  (Tenn.)  533.  But  affidavits  jury  did  not  take  into  consideration  the 
of  jurors  are  not  admissible  to  show  instructions  of  the  court,  and  that 
thai  the  jury  misunderstood  the  charge  members  of  the  jury  refused  to  make 
or  disregarded  it.  Norris  v.  State,  3  affidavits  as  to  that  fact,  cannot  be  con- 
Humph.  (Tenn.)  333;  Scruggs  v.  State,  sidered.  State  v.  Grady,  4  Iowa  461. 
90  Tenn.  81;  Roller  v.  Bachman,  5  Lea  4.  In  the  case  of  Vaise  v.  Delaval,  i 
(Tenn.)  160;  Saunders  v.  Fuller,  4  T.  R.  11,  where  the  verdict  was  ob- 
Humph.  (Tenn.)  518;  Galvin  v.  State,  tained  by  tossing  up  a  coin,  Lord  Mans- 
6  Coldw.  (Tenn.)  287.       '  field  said  that  the  court  could  not  re- 
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Sxoaptioni  —  XiMOEdvet  of  Purtiof  or  Oourt  Ofloort.  —  The  rule  does  not 
exclude  the  testimony  of  jurors  as  to  the  irregfularities  of,  other 
persons,  and  such  testimony  is  competent  to  prove  the  miscon- 
duct of  parties  ^  or  of  officers  having  charge  of  the  jury.* 

Misoonduot  of  Juiy  Oatiido  Jury  Room.  —  Nor  does  the  rule  extend  to 
misconduct  of  the  jurors  which  occurs  outside  of  the  jury  room 
or  during  the  trial;  it  includes  only  their  misconduct  during  their 
retirement.' 

To  Show  Boiort  to  Cluuioe.  —  In  some  states  this  rule  is  relaxed  only 
to  admit  the  affidavits  of  jurors  to  prove  that  their  verdict  was 
the  result  of  a  resort  to  the  determination  of  chance.* 

ceive  an  affidavit  to  this  effect  from  any  Affldavit  of  Juror  to  Prove  Effoot  of  Klo- 
of the  jurors  themselves,  in  whom  such  oenduot.  —  The  fact  that  the  jurors  re- 
conduct was  a  very  high  misdemeanor,  membered  and  were  influenced  by  the 
but  that  the  court  must  derive  its  improper  remarks  of  counsel  cannot  be 
knowledge  from  some  other  source,  as  established  by  the  affidavits  of  jurors, 
from  some  person  who  saw  the  transac-  Weaiherford  v.  State,  31  Tex.  Crim. 
tion  through  a  window  or  by  some  Rep.  530. 
other  means.  Affidavits  of  jurors  are  competent  to 

1.  Xiiooaduot  of  Partieo.  —  The  rule  prove  that  the  bailiff  had  communicated 
prohibiting  the  use  of  affidavits  of  with  and  misinformed  the  jury,  but  not 
jurors  to  impeach  their  verdict  does  not  to  prove  the  effect  which  such  com- 
apply  where  the  affidavits  tend  to  show  munications  had  on  their  verdict, 
ths  misconduct  of  parties  to  the  suit,  State  v.  La  Grange,  99  Iowa  10. 
otherwise  attempts  to  corrupt  juries  4.  Affldayits of  Jorort  Showing  a  Booort 
could  not  be  proved.  Den  v.  Driver,  i  to  Chanoo. —  In  some  states  the  courts 
N.  J.  L.  193;  Reynolds  z/.  Champlain  will  receive  the  affidavits  of  jurors  to 
Transp.  Co.,  9  How.  Pr.  (N.  Y.  Supreme  show  that  they  arrived  at  their  verdict 
Ct.)  7;  Ritchie  v,  Holbrooke,  7  S.  &  R.  by  resorting  to  chance  or  that  they  used 
(Pa.)  458;  Hix  7'.  Drury,  sPick.  (Mass.)  the  "average  process."  Wright  v, 
2)5;  P^rry  v.  Bailey,  12  Kan.  539.  Illinois,  etc.,  Tel.   Co.,    20  Iowa   195; 

2.  Hisdonduct  of  Oflloert.  —  The  rule  Darland  v.  Wade,  48  Iowa  547;  Perry 
prohibiting  the  use  of  affidavits  of  r/.  Bailey,  12  Kan.  539.  Contra^  Vaise 
jurors  to  impeach  their  verdict  does  not  v,  Delaval,  i  T.  R.  11. 

apply  where    such  affidavits    tend   to        Ai  to  Chanoo  Vordictf,  see  for  a  full 

show  misconduct  of  the  bailiff  or  officer  discussion,  article  Verdict. 
having    charge    of    them.      Heller    v.        Codo    ProTiilons.  —  In    the  following 

Peopls,  22  Colo.  II;  Reins  v.  People,  states  the  codes  provide  substantially 

30  III.  256;  Wilson  V.  People,  4  Park,  that  **  whenever  any  one  or  more  of  the 

Cr.    R»p.   (S.    Y.    Supreme    Ct.)    619;  jurors  have  been  induced  to  assent  to 

Nelms  V.  State,  13  Smed.  &  M.  (Miss.)  any  general  or  special  verdict,  or  to  a 

508;  Wigo^ins  V.  Downer,  67  How.  Pr.  finding  on  any  question  submitted  to 

(M.  Y.  Suprem2  Ct.)65;  Cole  v.  Swan,  them  by  the  court,  by  a  resort  to  the 

4  Greene  (Iowa)  32;  Mattox  v.   U.  S.,  determination  of  chance,  such  miscon- 

10  U.  S.  140.     Biit  see,  contra^  Doran  duct  may  be  proved  by  the  affidavit  of 

V.  Shaw.  3  T.  B.  Mon.  (Ky.)4i5.  any  one  of  the  jurors."     This  is  held  to 

8.  H^ffron  v,  Gallupe,   55    Me.   563;  exclude  affidavits  of  jurors  as  to  any 

Mittox  7/,  U.  S.,  146  U.  S.  140;  Pepper-  other  kind  of  misconduct, 
corn  V,  Black  River  Falls,  89  Wis.  38.  California,  —  Boyce     v.     California 

Affidavits  of  jurors  are  admissible  to  Stage  Co  .  25  Cal.  477;  Polhemus  ». 

prove  their  misconduct  in  visiting  the  Heiman,  soCal.  4-^8;  People  v.  H ughes, 

place  where  the  accident  occurred,  in  29    Cal.     257;     Turner    v.    Tuolumne 

order  to  understand  the  evidence,  but  County  Water  Co.,  25  Cal.  397;  People 

such  affidavits  are  not    admissible  to  v.   Hunt.  S9  Cal.  430;  People  f.  Gray, 

prove    circumstances    and     assertions  61  Cal.  183;  Dixon  v,   Pluns,  98  Cal. 

showing  that  such  view  of  the  place  384,  loi  Cal.  511. 

had   no    influence   upon    the    verdict.         Colorado,  ^V^x^y    v.    Carpenter,    16 

Rush   V.   St.    Paul  City  R.  Co.,  (Minn.  Colo.   271;    Richards  t.    Richards,   20 

X897)  72  N.  W.  Rep.  733.  Colo.  303. 
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Eoumy  STldoaoe  of  Bodantioni  of  Ivor. '—  FoV  the  same  reason  hear- 
say evidence  of  the  statements  of  the  jurors  showing  misconduct 
will  also  be  excluded.* 

4.  Time  of  Filing  Affidavits.  —  Affidavits  in  support  of  a  motion 
for  a  new  trial  need  not  be  filed  with  the  motion,*  but  may  be 
filed  at  any  time  before  the  hearing,*  unless  required  to  be  filed 

Idahif,  —  Griffiths     v,      Montandon,  Cent.,  etc..  R.  Co.,  53  How.  Pr.  (K.  Y. 

(Idaho  1895)  39  Pac.  Rep.  548.  Supreme  Ct.)  385. 

Montana,  —  Gordon    w.    Trevarthan,  Tennessee, — Stone  v.  State,  4  Humph. 

13  Mont.   387;  State  v,  Anderson,   14  (Tenn.)  27. 

Mont.  544.  Admissions  of  jurors  to  some  third 

South  Dakota,  —  Ulrich  v,  Dakota  L.  person  that  they  drew  lots  to  determine 

&  T.  Co..  2  S.  Dak.  285;  Murphy  v,  the  verdict  are  hearsay  and  not  admis- 

Murphy,   i    S.    Dak.   316;    Gaines  x»,  sible  to  prove  the  misconduct  of   the 

White,  I  S.  Dak.  434.  jury.    Aylett  v.  Jewel,  2  W.  Bl.  1299; 

Utah.  —  People  v,  Ritchie,  12  Utah  State  v.  Quinton,  59  Iowa  362. 

180.  "  It  would  be  a  most   mischievous 

Washington,  —  Goodman  v.  Cody,  i  and  dangerous  thing  to  suffer  verdicts 

Wash.  Ter.  329.  to  be  overturned  or  set  aside  upon  the 

Arkansas.  —  Under     section     2298,  loose,  random  declarations  of  jurymen 

Mansfield's  Dig.  1884,  a  juror  can  be  after  they  are  discharged,  not  on  oath, 

examined  as  to  whether  the  verdict  was  to  third  persons,  concerning  the  circum- 

determined  by  lot,  but  not  as  to  any  stances  upon  which  they  made  up  their 

other  misconduct  of  the  jury.     Ward  verdict  while  they  were  on  oath,  previ- 

V,  Blackwood,  48  Ark.  396;  Smith  v,  ous  to  their  delivering  their  verdict  into 

State,  59  Ark.  132;    Fain  v,  Goodwin,  court.     It  would  open  such  a  door  for 

35  Ark.  109;  Wilder  v.  State,  29  Ark.  tampering  with  weak   and  indiscreet 

293;  St.  Louis,  etc.,  R.  Co.  v.  Cantrell,  men  that  it  would  render  all  verdicts 

37  Ark.  519.  insecure;    and  therefore  the  law  has 

1.  Arkansas,  —  Pleasants   v.  Heard,  wisely  guarded  against  all  such  after 

15  Ark.  403.  declarations  and  has  considered  them 

Colorado.  —  Richards  v,  Richards,  20  as    unworthy    of    notice.     Indeed,   so 

Colo.  303.  cautious  is  the  law  upon  this  subject 

Florida,  —  Coker  v,  Hayes,  16   Fla.  that  the  court  will  not  receive  even  the 

368.  affidavits  of  the  jurors  themselves,  to 

Illinois,  — Allison  v.   People,  45  111.  impeach  their  own  verdicts,  after  they 

37;     Niccolls    V,    Foster,  89  111.    386;  are  delivered  in  and  recorded  in  court." 

Hughes  V,  People,  116  111.  330;  Spies  Price  v.  Mcllvain,  3  Brev.  (S.  Car.)  419. 

V,  People,  122  111.  I.  8.  Werner  v,  Edmiston,  24  Kan.  147. 

Indiana.  —  Drummond  v.   Leslie,   5  S.  Filing  Witiioat  Leave  Before  Hearing. 

Blackf.   (Ind.)  453;    Dunn  v.   Hall,   8  — Where  the  time  of  filing  affidavits  of 

Blackf .  (Ind.)  32.  witnesses  to  establish  newly  discovered 

lovMi,  —  State   V,  Quinton,  59  Iowa  evidence  is  not  fixed  by  statute  or  rule 

362.  of  court,  the  affidavits  may  be  filed  at 

Louisiana,  —  Trahan  v,  McMannus,  2  any  time  before  hearing  and  without 

La.  209;  Irish  v.  Wright,  8  Rob.  (La.)  leave.    They  need  not  accompany  the 

428;  State  V.  Beatty,  30  La.  Ann.  1266.  motion.     The  adverse  party  may  obtain 

Minnesota,  — St.  Martina.  Desnoyer,  an  order  requiring  them  to  be  filed  by 

I  Minn.  156.  a  certain  time,  but  in  the  absence  of  an 

Missouri,  —  Easley  v,  Missouri  Pac.  order  it  is  within  the  discretion  of  the 

R.  Co.,  113  Mo.  236.  court  to  consider  affidavits  filed  at  any 

Nebraska,  —  Peterson  v,  Skjelver,  43  time  before  the  hearing.     How  land  v. 

Neb.  663;  Lamb  v.  State,  41  Neb.  356.  Reeves,  25  Mo.  A  pp.  458. 

New  Hampshire,  —  Smith   v.  Smith,  FaUore  to  File  Affidavits  Before  Hear- 

50  N.  H.  212.  ing.  —  If  objection  is  made,   affidavits 

New    York.  —  People  v,   Hartung,  8  in  support  of  a  motion  for  a  new  trial 

Abb.   Pr.    (N.   Y.   Supreme  Ct.)  132;  should  not  be  received  if  not  filed  be- 

People  V.  Wilson,  8  Abb.   Pr.  (N.  Y.  fore  presenting  to  the  court.     But  if 

Supreme  Ct.)  137;  Gale  v.  New  York  used  at  the  hearing,  the  error  is  waived 
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at  a  certain  time  by  statute  or  rule  of  court.*  The  court  has  a 
wide  discretion  as  to  the  time  of  filing,  and  will  protect  the  adverse 
party  from  injury  or  surprise  due  to  unexpected  testimony  by 
granting  a  continuance  of  the  hearing*  or  an  extension  of  time.* 
6.  Counter  Affidavits.  —  On  the  hearing  of  a  motion  *  for  a  new 
trial  the  adverse  party  may  introduce  counter  affidavits  *  to  dis- 
prove the  grounds  for  a  new  trial.  Counter  affidavits  may  be 
filed  at  any  time  before  the  hearing  •  or  at  such  time  as  may  be 
fixed  by  the  court.''  The  affidavits  of  the  applicant  in  resistance 
or  denial  of  the  counter  affidavits  should  be  filed  before  the  hear- 
ing. If  the  time  is  not  sufficient,  the  applicant  should  apply  for 
a  continuance  of  the  hearing  before  entering  upon  a  discussion  of 
the  merits  of  the  motion.®  Counter  affidavits  are  admissible  to 
impeach  the  new  witness,*  to  contradict  the  showing  of  diligence, 

by  failure   to    object.     Longfellow  r.  seem  that  counter  affidavits  are  not  ad- 
State,  lo  Neb.  105.  missible.     Buena  Vista  County  v.  Iowa 

1.  Carter  v.   Prior,  8  Mo.  App.  577;  Falls,  etc.,  R.  Co.,  55  Iowa  157. 

Roemmich  v.  Wamsganz,  8  Mo.  App.  Amendment  at  Hearing.  —  A  defective 

576;  Howe  V.  Briggs,  17  Cal.  386.  aflSdavit  may  be  amended  at  the  time 

8.  Where  the  adverse  party  had  no  of  hearing  and  before  submission  so  as 

notice  of  the  filing  of  aflSdavit  in  sup-  to  state  a  defense  to  the  action.     Goings 

port  of  the  motion  for  a  new  trial,  the  v.  Chapman,  18  Ind.  194. 

court  cannot  refuse  to  receive  such  evi-  Connter  Affidavit  of  New  Witneie. — 

dence  for  want  of  notice,  but  the  ad-  The  new  witness  will  be  permitted  to 

verse  party  is  entitled  to  a  continuance  contradict  his  aflidavit  in  support  of  a 

to  procure  counter  testimony  if  he  de-  new   trial    and     to    make    a    counter 

sires.     Werner  v.   Edmiston,   24  Kan.  aflSdavit  denying  the  facts  stated  in  the 

-I47*  former  aflSdavit.     In  such  case  a  new 

S.  Shipman  v.  State,  38  Ind.  549.  trial  will  be  refused.     Hire  v.  State,  144 

4.  Hire  v.  State,  144  Ind.  359.  Ind.  359. 

5.  Bratton  v.  Bryan,  i  A.  K.  Marsh.  6.  The  trial  court  may  in  its  discre- 
(Ky.)  212;  New  Castle,  etc.,  R.  Co.  v.  tion  permit  the  filing  of  counter 
Chambers,  6  Ind.  346;  Bingham  v,  aflSdavits  at  any  time  before  the  ruling 
Walk,  128  Ind.  164;  Hamm  v.  Romine,  on  the  motion.  Hire  v.  State,  144  Ind. 
98    Ind.    77;    Smith  v.  State,  143  Ind.  359. 

685;    Moody  V,   Priest,    69    Iowa   23;        7.  Time  of  Filing  Connter  Affidavits. — 

Lundon  z/.  Waddick,  98  Iowa  478;  Bur-  The  court  may  in  its  discretion  admit 

lingame  v.  Cowee,  16  R.  I.  40;  Burr  v.  counter  affidavits  after  submission  of 

Palmer,  23  Vt.  244;  Hannum  v.  State,  the  motion  or  at  any  time  before  de- 

9oTenn.  647;  Moore  «/.  State,  96  Tenn.  cision.     Hire   v.   State,    144  Ind.   359. 

209;    McGavock  v.   Brown,  4  Humph.  But  a  refusal  to  do  so  is  not  such  an 

(Tenn.)  251.  abuse  of  discretion  as  to  justify  a  re- 

This  was  the  practice  at  common  law  versal.     Smith  v.  State,  143  Ind.  685. 
on  hearing  a  motion  for  a  new  trial  on        Extension  of  Time.  —  Where  the  ad- 

the  ground  of    newly  discovered  evi-  verse  party  has   prepared  and  served 

dence.     Thurtell  v,  Beaumont,  8  Moo.  counter    affidavits    in    time,    but    in- 

612,  I  Bing.  339,  8  E.  C.  L.  538.  advertently  omitted  to  file  them  within 

Upon  a  motion  for  a  new  trial  sup-  the  time  prescribed  by  the  code,  he  may 

ported  by  affidavit  that  opposing  coun-  obtain  leave    by  motion   to  file   them 

sel  had  violated  an  oral  agreement  not  later.     Spottiswood    v.   Weir,   80  Cal. 

to   try  the  case  in  the  absence  of  the  448. 

affiant,    counter  affidavits    are  admis-        8.  Lawrence  v.  State,  35  Tex.  Crim. 

sible.     Davis  ?/.  Ransom,  57  Tex.  333.  Rep.  114. 

Iowa.  —  Section    3268    of    ihe    Iowa        9,  California,  —  Merk  z^.  Gelzhaeuser, 

Code  does  noi   contemplate  notice  to  50  Cal.  632;  Thompson  v.  Thompson, 

adverse    parlies  or  an  answer  to  the  88  Cal.  no. 
petition  for  a  new  trial,  and  it  would        Indiana.  —  Richmond      First      Nat. 
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and  even  to  controvert  the  newly  discovered  evidence  by  showing 
that  it  would  be  insufficient  to  change  the  result.  But  it  would 
seem  that  if  the  evidence  thus  presented  is  conflicting,  the  merits 
of  the  case  and  the  credibility  of  the  witness  should  be  determined 
by  a  new  trial.  At  all  events,  the  counter  affidavits  are  received 
to  enlighten  the  court,  and  are  not  so  conclusive  as  to  control  its 
discretion.^ 

6.  Affidavits  in  RebattaL  —  As  in  cases  of  ordinary  motions,  affi- 
davits in  rebuttal  will  be  permitted,  but  the  practice  is  not 
uniform.* 

Bank  v.  Gibbons,   7    Ind.   App.  629;  In  Criminftl  Cum  —  Bi^ht  to  Confront 

Thornburg  ff.  Buck,  13  Ind.  App.  446;  Witnen. —  The  admission  of  counter 

Hammond,    etc.,    Electric    R.   Co.   v,  affidavits  on  a  hearing  of  a  motion  for 

Spyzchalski,  17  Ind.  App.  7;  DeHartv.  a  new  trial  is  not  a  violation  of  the 

Aper,  107  Ind.  460;  Hire  v.  State,  144  constitutional  right  of  a  prisoner  to  be 

Ind.  359.  confronted   by   adverse   witnesses, '  as 

Iowa,  —  Hopkins  ff.  Knapp,  etc.,  Co.,  such   right  esists  only  as  to  trial  by 

92  Iowa  212;    Lorig  v.  Davenport,  99  jury.     See  the  contention  in  briefs  in 

Iowa  479.  State  v.  Betsall,  11  W.  Va.  703. 

Minnesota,  —  Finch     v.     Green,     16  Impeaching  WitnMS — Motion  at  Speeial 

Minn.  355.  Tenn.  —  Counter  affidavits  to  impeach 

Missouri,  —  Stale  v.   Burd,  115  Mo.  the  new  witness  will  not  be  considered 

405.  on  motion  upon  case  and  exceptions  at 

New  York,  —  Brooks  v.  Rochester  R.  special    term.     '*  Whether    such    new 

Co.,  10  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  witnesses  are  entitled  to  credit  or  not 

88;  Schultz  v.  Third  Ave.  R.  Co.,  47  N.  ought  not  to  be  determined  upon  this 

Y.  Super.  Ct.  285.  motion;    that  question  belongs  to  the 

Ohio.  —  Ousley  v,  Witheron,  13  Ohio  trial  court,  as  was  very  properly  said 

Cir.   Ct.   Rep.   298,   7  Ohio  Cir.    Dec.  in  Upington  v.  Keenan,  (Supreme  Ct.) 

448.  21  N.  Y.  Supp.  699."     Phelps  v.  Del- 

Rhode      Island,  —  Burlingame      v,  more,  4  Misc.   Rep.   (N.   Y.  Supreme 

Cowee,  16  R.  I.  40.  Ct.)  508. 

Tennessee,  —  McGavock  v.  Brown,  4  1.  Burlingame  v,  Cowee,  16  R.  I.  40. 

Humph.  (Tenn.)  251.  A  Coniiiet  of  Evidence  cannot  properiy 

Texas.  —  Hydef.  State,  i6  Tex.  445;  be  determined  on  affidavit,  and  there- 

Dignowitty  v.  State,  17  Tex.  521.  fore  it  is  proprr  to  grant  a  new  trial. 

Virginia,  —  Nicholas  v.  Com.,  91  Va.  Goldsworthy  v.  Linden,  75  Wis.  24. 

741.  Dieeretion  of  Court.  —  Where  the  affi- 

Bight  to  Jurj  Trial  on  Newly  Siiooy-  davit  showing  grounds  for  a  new  trial 
ered  Evidence.  —  It  has  been  contended  are  controverted  by  counter  affidavits 
that  on  a  motion  for  a  new  trial  the  the  discretion  of  the  court  in  granting 
merits  of  the  case  as  affected  by  the  or  refusing  a  new  trial  will  not  be  re- 
newly  discovered  evidence  could  not  viewed.  People  v,  Tice,  97  Cal.  459; 
be  tried  upon  affidavits  and  counter  Goldsworthy  v.  Linden,  75  Wis.  24. 
affidavits;  that  a  hearing  on  affidavits  But  see  contra^  if  the  showing  of  the 
deprives  the  applicant  of  the  right  to  applicant  is  insufficient,  Holland  v, 
present  his  case  anew  to  a  jury,  and  Huston,  20  Mont.  84. 
that  if  the  court  assumes  to  consider  2.  Where  counter  affidavits  are  re- 
counter  affidavits  as  to  such  matters,  ceived  to  contradict  and  explain  newly 
it  determines  in  advance  the  very  discovered  evidence  in  support  of  a 
things  which  belong  to  the  exclusive  motion  for  a  new  trial  the  moving 
province  of  the  jury.  But  it  is  uni-  party  will  not  be  permitted  to  introduce 
formly  held  that  on  the  hearing  of  the  affidavits  in  rebuttal.  "  They  must 
motion  the  court  may  examine  counter  present  their  whole  case  at  once  to  the 
affidavits  to  determine  whether  a  new  court,  and  not  lead  it  on  through  a 
trial  would  promote  justice  or  result  series  of  confirming  and  rebutting 
in  a  different  judgment.  Hammond,  proofs,  thus  protracting  the  cause  to 
etc..  Electric  R.  Co.  v.  Spyzchalski,  17  an  unreasonable  extent.'*  Ames  v, 
Ind.  App.  7,  and  cases  cited.  Howard,  i  Sumn.  (U.  S.)  482. 
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7.  Xinutes  of  the  Ooart  —  In  ordinary  cases,  where  the  error 
complained  Of  is  manifest  and  the  facts  are  within  the  recollection  i 

of  the  judg^,  it  will  not  be  necessary  to  prepare  a  statement  of  \ 

the  case  or  bill  of  exceptions  to  be  used  at  the  he&ring.     The  best  | 

and  easiest  method  in  such  cases  is  to  present  the  motion  for  x  ' 

new  trial  on  the  minutes  of  the  court.  This  saves  the  delay  and 
danger  of  preparing  and  settling  a  bill  of  exceptions  before  the  ! 

hearing.     If  the  applicant  secures  a  new  trial  such  evidence  will  I 

become  useless.  But  if  a  new  trial  is  refused  or  either  party 
appeals,  a  case  ^  or  bill  of  exceptions  *  must  be  settled  upon  which 
the  appeal  may  be  heard. 

Otlitr  AyaiUUt  Syidenoe  Coxuidorad.  • —  On  the  hearing  of  the  motion  on 
the  minutes  the  judge  is  not  confined  to  his  notes  of  the  testi- 
mony, or  even  to  the  record,  but  reference  may  be  had  to  the 
pleadings  and  orders  of  court  on  file,  and  also  to  depositions^ 
documentary  evidence,   and  stenographic  reports  of  the  testi- 


1.  Code  Civ.  Pro.  Cal.,  §  66i;  Oak-  was  contrary  to  law.  Algeo  v.  Dun- 
land  Gaslight  Co%  v.  Dameron,  57  Cal»  can,  39  N.  Y.  313;  McDonald  v.  Wal- 
392;  Gribble  v.  Livermore,  64  Minn,  ter,  40  N.  Y.  551;  Tinson  v.  Welch^  51 
396;  Doddridge  v.  Gaines,  x  MacAr-  N.  Y.  244.  But  see  later  Wasilewski 
thur  (D.  C.)  335;  Perego  v.  Dodge,  9  w.  Wendell,  (City  Cl)  9  N.  Y.  St.  Rep. 
Utah  3.  508. 

Contents  of  Statement  After  Hearing.  —  A  motion  for  a  new  trial  on    the 

Only  the  errors  relied  upon  and  argued  ground  of  surprise  cannot  be  made  on 

at  the  hearing  should  be  included  in  the  minutes,  as  this  ground  is  not  in- 

the  statement.     It  is  not  good  practice  eluded   in    the    above    section.     Such 

to  rely  upon  the  specification  of  errors  motion  must  be  made  at  the  trial  term, 

made  in  the  notice  and  incorporated  Argall  z/.  Jacobs,  56  How»   Pr.  (N.  Y. 

into  the  statement.     Leonard  v,  Shaw*  Supreme  Ct.)  167,  21  Hun  (N*  Y.>  4141 

114  Cal.  69  87  N.  Yi  no. 

Kew  York.  —  By  Code  Civ.  Pro.,  The  motion  can  be  made  only  upon 
8  99Q*  "  the  judge  presiding  at  a  trial  the  grounds  specified  in  section  009  of 
by  a  jury  may,  in  his  discretion,  enter-  the  code.  Delaney  v.  Brett,  51  N.  Y. 
tain  a  motion,  made  upon  his  minutes,  81;  Swartout  v.  willingham,  31  Abb. 
at  the  same  term,  to  set  aside  the  ver-  N.  Cas.  (N.  Y.  Supreme  Ct.)  66,  disap* 
diet,  or  a  direction  dismissing  the  com-  proving  dicta  in  Campanello  v.  Kew 
plaint,  and  grant  a  new  trial,  upon  York  Cent.,  etc.,  R.  Co.,  (Buffalo 
exceptions;  or  because  the  verdict  is  Super.  Ct.)  15  N.  Y.  Supp.  670. 
for  excessive  or  insufficient  damasres,  8.  Wisconsin.  —  By  Sanb.  &  B. 
or  otherwise  cpntrary  to  the  evidence,  Annot.  Stat.  Wis.  1898,  S  2878,  "  the 
or  contrary  to'  law.  If  an  appeal  is  Judge  before  whom  the  issue  is  tried 
taken  from  the  order  made  upon  the  may,  in  his  discretion,  entertain  a  mo- 
motion,  it  must  be  heard  upon  a  case,  tion  to  be  made  on  his  minutes  to  set 
prepared  and  settled  in  the  usual  man-  aside  a  verdict  and  grant  a  new  trial 
ner."  Mackay  v.  Lewis,  54  How.  Pr.  upon  exceptions,  or  because  the  verdict 
(N.  Y.  Ct.  App.  503;  Hinman  v.  Still-  is  contrary  to  law  or  contrary  to  evi- 
well,  ^  Hun  (N.  Y.)  178;  Chenev  v,  dence,  or  for  excessive  or  inadequate 
Kew  York  Cent.,  etc.,  R.  Co.,  16  Hun  damages;  but  such  motion,  if  heard 
(N.  Y.)  415;  Sharkey  v,  Torrilhon,  7  upon  the  minutes,  can  only  be  heard 
Hun  (N.  Y.)  343;  Clark  v.  Mechanics'  at  the  same  term  at  which  the  trial  is 
Nat.  Bank,  8  Daly  (M.  Y.)48i;  Kenner  had.  When  such  motion  is  heard  and 
V.  Morrison,  12  Hun  (N.  Y.)  204;  Beach  decided  upon  the  minutes  of  the  judge 
V,  Skillman,  12  Hun  (N.  Y.)  297.  and  an  appeal  is  taken  from  the  deci- 

Before  the  above  section  was  sion,  a  bill  of  exceptions  must  be  set- 
amended,  such  motion  could  not  be  tied  in  the  usual  form,  upon  which  the 
made  on  the  ground  that  the  verdict  argument  of  the  appeal  must  be  had.'* 
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mony.*     The  judge  is  free  to  consider  any  evidencfe  or  pfoteeditig 
I      Within  his  recollection^  whether  of  record  or  hot:* 

fiearinf     on    Minntta    Limits    to  fnry    THali.  —  Thl^re    are    *^6tc\t 

instances,  however,  where  the  motiori  cantiot  be  rilade  updh 
the  minutes.  The  statutes  of  some  states  permit  such  motion 
only  where   the   trial  was  by  jury  •  and  whferb   a  vetdict   Has 

1.  Code  Civ.  Pro.  Cal.,  §  660.  Al-  cerned — when  there  is  a  substantial 
though  this  section  enumerates  deposi-  conflict  of  evidence.  Artel  even  where 
tions,  documentary  evidence,  and  pho-  the  losine  pirty  wishbs  to  appeal;  it 
nographic  reports,  the  provisions  do  will  generally  be  easier  and  itioire  con- 
not  preclude  the  court  from  consider-  venient  to  make  a  statement  after  than 
ihg  any  evidence  adduced  at  the  trial,  before  the  order;  for  the  argument  of 
although  not  reduced  to  writing.  Mil-  the  tnbtion  will  genbrally  eliminate 
colmson  v.  Harris,  90  Cal.  262.  many  of  the  points,  as  its  decision  will 

EzoOptioni  And  XinutM  Noted I7  Judge,  always  do  away  with  the  necessity  of 

—  A  motion  for  a  new  trial  may  be  netting  out  evidence  Upon  pdints  ad  lb 

made  to  the  justice  in  special   term,  which  there  is   an   admitted   conflict, 

upon    exceptions    which    are    simply  The  wonder  it  that  a  practice  so  coh- 

noted  on  his  minutes  and  not  reduced  venient,  so    saving  of  time,    trouble, 

to  form,  and   upon  his  minutes  of  the  and  expense,  is  so  little   resorted   to. 

evidence.     This   is  done   to   facilitate  Possibly  the  explanation  i^  td  bb  found 

the  determination  of  the  motion  and  in  the  fact  that  the  terms  of  the  statute 

prevent  putting  the  party  to  the  ex-  leave  it  doubtful  whether  in  a  case  like 

pense  of  formally  preparing  the  excep-  the  present,  where  there  are  nd  written 

tiohs  and  the  case  and  going  to  the  notes  of  the  testimony  capable  of  bielng 

general  term.     Doddridge  v:  Gaines,  i  placed  on  file,  the  moving  party  can 

MacArthur  (D.  C.)  335.  have  any  advantage  of  the  testimony 

8.  A  motion  for  a  new  trial  founded  actually    adduced    at    the    trial,    and 

upon  "  the  records,   proceedings^  and  necessarily  resting  alone  ih  the  rkcbl- 

minutes    of    the   judge  *     is  in   effect  lection  of  the  judge.     If  So,  it  is  fortu- 

upon  the  minutes  of  the  court.     Such  nate  that  an  occasion  has  arisen   for 

a  motion,  it  tvas  said,  *'  is  no  more  nor  removing  any  misconstruction  on  that 

less  than  a  motion  on  the  minutes  of  point,  for  we   have   no  doiibt   that  a 

the  judge,    under    section    2878   Rbv.  party  moving  on  the  minutes  of  the 

Stat.,  for  on  such  a  motion  all  the  pro-  court  may   rfely  on  all    matters    that 

ceedings  in  the  case,  whether  of  record  could   be   legitimately  includbd    in  a 

or  not,  are  before  the  court  for  its  con-  statement  prepared  in  advance  of  tlie 

sideration."     Hinton  v.   Coleman,    76  motion.     It    is  triife   that   the    statute^ 

Wis.  221.  enumerates  depositions,  dotumfcntary 

Beeelleetioii     of    Judge  —  Abeenee    of  evidence;  and  phonographic  report  of 

Hotel    or  Any  Form  of  ETidenbe. —  In  testimony  as  matters  tb  which   refeir- 

Malcolmson  v.  Harris,  90  Cal.  262,  the  ence  may  bb  had  on  the  hearing  of  thfe 

court,  in  construing  sections  658,  659,  motion  (§  660),  and  there  is  some  force 

and  661  of  the  Code  of  Civil   Proce-  in  the  argutherit  that  such  ah  etlumera- 

dure,  held  that  a  motion  may  be  made  tion  should  be  regarded  aS  exclusive; 

on  the  minutes  of  the  court  although  but  there  is  much  more  force  in  the 

no  notes  were  reduced  to  writing  by  consideration  that  slhce  the  judge  has 

reporter,  clerk,  or  judge,  as  the  appli-  the   undoubted   right  to  includfe  testl- 

cant  may  rely  upon  the  recollection  of  mony  actually  given,  though   riot  re- 

ihe  judge.     "  By  these  various  provi-  ported,    in   a    statement    prepared    in 

sions,"  said  the  court,  "  a  very  simple,  advance   of  the   hearing,   there  is  no 

plain,  and  expeditious  practice  is  pre-  reason  why  his  recollection  of  the  evi- 

scribed,  by  which  the  trouble,  fexpfense,  dence  should   not  be  equally  reSorted 

and  delay  of  settling  statements  or  bills  to   in    niaking  a  Statetnient  after  the 

of  exceptions  may  be  entirely  avoided  hearing." 

in  all  tliat  large  class  of  cases  in  which  3.  Code    Civ.    Pro.    N.    Y.,    §    ggg, 

the  order  of  the  trial  judge  granting  or  sufra,    applii^s    only    to    jury     trials, 

denying  a   new   trial   is   accepted    a«5  Knight  v.  Sackett,  etc..  Lithographing 

final,  as  it  always  must  be  —  so  far  as  Co.,  31  Abb.  N.  Cas.  (N.  Y.  Super.  Ct!) 

the  ground  we  are  considering  is  con-  373,  61  N.  Y.  Super.  Ct.  2I9. 
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been  rendered.* 

Time  of  Hearing  on  Xinntei.  —  A  motion  upon  the  minutes  must 
necessarily  be  made  promptly  and  before  the  judge  has  forgotten 
the  facts  of  the  case.  It  must  be  made  at  the  trial  term,*  as  it 
cannot  be  considered  at  the  special  term  without  a  case  made.' 

8.  Bill  of  Exceptions.  —  In  the  absence  of  any  statute  requiring 
it,  a  motion  for  a  new  trial  may  be  presented  and  heard  without 
a  bill  of  exceptions  preserving  the  evidence  and  proceedings  at 
the  trial.*  The  office  of  a  bill  of "  exceptions  is  not  so  much  to 
refresh  the  memory  of  the  trial  judge  as  to  preserve  the  proceed- 
ings for  review  in  the  appellate  court.  The  trial  court  cannot 
require  a  bill  for  its  own  information.* 

A  motion   cannot  be   made  on  the  Co.  v,  Steinau,  58  How.  Pr.  (N.  Y.  Su- 

minutes  of  the  judge  where  the  case  is  preme  Ct.)  315. 

tried  without  a  jury  and  the  judge  files  4.  *'  It  is  not  provided  in  the  code  that 

his  decision  containing  his  findings  of  the  moticn   for  a  new  trial  must  be 

fact,  conclusions  of  law,  and  the  direc-  heard  upon  a  bill  or  bills  of  exceptions; 

tion  for  judgment,  as  section  999  of  the  and  although  it  may  not  be  deemed 

code  applies  to  jury  trials.     New  York  improper  practice  to  present   bills  of 

V.   Constantine,   60   N.  Y.   Super.  Ct.  exceptions,  on  the  hearing  of  the  mo- 

469.  tion,  covering  all  the  grounds  of  the 

1.  Where  the  case  is  disposed  of  motion  except  that  of  newly  discov- 
without  reaching  a  verdict  a  motion  ered  evidence,  yet  it  is  unnecessary'  to 
cannot  be  made  on  the  judge's  min-  do  so,  and  the  motion  may  be  heard 
utes.  Drucker  v,  Manhattan  R.  Co.,  without  any  bill  of  exceptions.  After 
51  N.  Y.  Super.  Ct.  429,  106  N.  Y.  157;  the  denial  of  the  motion,  the  defendant 
Emmerich  v,  Hefferan,  33  Hun  (N.  Y.)  may  present  the  draft  of  a  bill,  and  it 
54,  97  N.  Y.  619;  Higgins  r.  General  may  contain  any  of  the  grounds  upon 
Transatlantic  Co.,  18  N.  Y.  Wkly.  Dig.  which  the  defendant  relied  for  a  new 
259;  Union  Mills  First  Nat.  Bank  v.  trial;  and  it  should  contain  also  so 
Clark,  42  Hun  (N.  Y.)9o;  Twenty-third  much  of  the  evidence,  proceedings, 
St.  Baptist  Church  z/.  Cornwall,  (Super,  and  decisions  as  may  be  necessary  to 
Ct.)  18  N.  Y.  St.  Rep.  878,  56  N.  Y.  explain  such  ground,  and  no  more." 
Super.  Ct.  260,  117  N.  Y.  601.  People  v,  Keyscr,  53  Cal.  183. 

Konsuit.  —  Such  motion  is  improper        5.  In  Emery  v,  Emery,  54  Iowa  106, 

where    the    plaintiff    was    nonsuited,  the  court  held   that  the    lower  court 

Van  Doren  v.  Horton,  19  Hun  (N.  Y.)  could  not  by  rule  of  court  require  a 

7;  Dusenbury  v,  Dusenbury,  61  How.  bill  of  exceptions  to  be  prepared  and 

Pr.  (N.  Y.  Super.  Ct.)  432.     See  contra^  settled  before  hearing  a  motion  for  a 

Duden  v.  Waitzfelder,  2  Abb.  N.  Cas.  new  trial.     *' A  motion  for  a  new  trial," 

(N.  V.  Supreme  Ct.)  295.  it  was  said,  *'  should  be  determined  on 

Where  the  Complaint  Is  Dismifliad  at  the  merits,  unless  there  is  some  statute 
the  trial  the  judge  has  no  power  to  or  rule  of  court  not  inconsistent  there- 
grant  a  new  trial  on  his  minutes,  with  which  prevents  it.  There  is  no 
Healy  v.  Twenty-third  St.  R.  Co.,  11  such  statute,  and  we  think  the  rule  is 
Daly  (N.  Y.)  281.  inconsistent  with  the  spirit  and  intent 

2.  Ibbotson  v.  King,  42  N.  Y.  Super,  of  the  statute,  for  the  reason  that  a  bill 
Ct.  207.  of  exceptions  is  and  must  be  regarded 

A  motion  for  new  trial  upon  the  min-  as  unnecessary  to  enable  the  court  to 

utes  cannot  be  made  after  the  expira-  properly   determine    the   motion,   and 

tion  of  a  year  and  where  execution  is  for  the  further  reason   that  the  only 

issued  and  a  receiver  appointed.     Reb-  office  of  a  bill  of  exceptions  is  to  inform 

hun  v.  Swartwout.  (City  Ct.)  3  N.  Y.  the  appellate  court  what  occurred  on 

Supp.  419.  the  trial  which  does  not  otherwise  ap- 

3.  The  motion  for  a  new  trial  cannot  pear  of  record.  The  trial  court  has  no 
be  made  on  the  minutes  at  special  right  or  authority  to  require  a  bill  of 
term,  as  this  term  can  review  only  on  exceptions  to  be  prepared  for  its  own 
a  case  made.     Thayer   Mfg.  Jewelry  information.     Such  court  is  presumed, 
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Failure  to  Bottle  Bill  in  Time.  —  When  a  bill  is  required  as  a  con- 
dition precedent  to  the  granting  of  a  new  trial,  the  motion  will  be 
refused  if  the  bill  was  not  prepared,  served,  settled,  and  signed  as 
prescribed  by  the  statute.* 

9.  Certified  Cases.  —  Under  the  provisions  of  the  New  York 
Code  of  Civil  Procedure  a  motion  for  a  new  trial  on  exceptions 
taken  at  a  jury  trial  may  be  heard  in  general  term  on  a  certified 
case  prepared  by  the  exceptant.  This  method  can  be  pursued 
only  as  to  errors  of  law,  as  the  verdict  is  conclusive  as  to  all  issues 
in  such  cases.* 

10.  Brief  of  Evidence.  —  By  rule  of  court  in  Georgia  the  appli- 
cant for  a  new  trial  is  required  to  prepare  a  brief  of  the  evidence 
under  the  revision  and  approval  of  the  court,  and  such  brief  may 
be  incorporated  into  the  bill  of  exceptions  or  may  be  attached 
thereto  as  an  exhibit,  when  identified  as  true  by  the  signature  of 
the  judge  thereon.*  The  times  and  methods  of  preparing  and 
filing  the  brief  of  the  evidence  are  regulated  by  the  order  of  the 
court  in  each  case,  and  the  discretion  of  the  trial  court  in  this 
matter  is  seldom  disapproved  by  the  appellate  court.* 

and  as  a  matter  of  law  is  bound,  to  a  report  of  the  whole  evidence  shall  be 

know  what  occurred  during  the  trial,  signed   by  the   presiding    judge,   and 

Possessing  such  knowledge,  the  court  that  when  founded  upon  any  alleged 

is  enabled  to  sign  correct  and  true  bills  cause  not  shown  by  the  evidence  re- 

of  exceptions  for  the  information   of  ported,   the   testimony   respecting   the 

the  appellate  court."  allegations  of  the  motion  shall  be  heard 

1.  Rhode  Island.  —  Unless  a  statement  and  reported  by  the  justice.  Bartlett 
of  the  evidence  has  been  prepared  and  v.  Lewis,  58  Me.  350;  State  v.  Hill,  48 
presented  to  the  trial  judge  within  the  Me.  241;  Freeman  «'.  Morey,  41  Me. 
prescribed  time,  and  allowed  by  him,  588;  Lakeman  v.  Pollard,  43  Me.  463; 
the  motion  for  a  new  trial  will  be  re-  Taylor  v.  Pierce,  43  Me.  530;  Nutt  v, 
fused.  Fiske  v.  Paine,  18  R.  I.  632;  Merrill,  40  Me.  237;  Rogers  v.  Kenne- 
Clarke  v.  South  Kingstown,  18  R.  I.  bee,  etc.,  R.  Co.,  38  Me.  227;  Bradbury 
283:  Chafee  v.  Sprague,  15  R.  I.  135;  v.  Saco  Water  Power  Co.,  41  Me.  155. 
Peck  V.  Parkis.  8  R.  I.  364;  Olney  v.  On  motion  for  a  new  trial  on  the 
Chadsey,  7  R.  I.  224;  Potter  v.  Padel-  ground  of  newly  discovered  evidence 
ford,  3  R.  I.  162.  the  report  must  contain  not  only  the 

Where  no  bill  of  exceptions  was  pre-  new  evidence  but  also  the  full  report  of 

pared  or  presented  to  the  trial  judge  the  evidence  introduced  at  the  trial,  in 

within   five  days   the    court  will    not  order   that  the   court  may   determine 

grant  a  new  trial  on  a  stenographic  re-  what  evidence  is  new  and  whether  it 

port  of  the  testimony,  supported  by  the  will  be  sufficient  to  change  the  result, 

affidavits  of    persons    present  at    the  Brann  v.  Vassalboro,  50  Me.  64. 

trial,  as  the  Judiciary  Act,  c.  31.  §  7,  Unless  the    evidence   is  sufficiently 

requires  a  statement  of  the  evidence  to  reported  to  disclose  the  error  the  case 

be  presented  in  time,  and  if  not  allowed  will  be  affirmed.     Howes  v.  Tolman, 

by  the  judge  it  may  be  filed  and  sup-  63  Me.  258. 

ported  by  affidavits  to  the  satisfaction  3.  Rules  of  Supreme  Court,  Nos.  10,49. 

of  the  court.     Reynolds  v.  Chapman,  By  Code  Ga.  1882,  §  4253,  the  brief 

18  R.  I.  746.  of  evidence  on   a   motion   for  a  new 

2.  See  article  Certified  Cases,  vol.  trial,  when  filed  and  approved  accord- 
3,  p.  950.  ing  to  law,  is  declared  to  be  a  part  of 

Haine  —  Beport    of   Evldenoe.  —  Rev.  the  record,  and  need  not,  except  by 

Stat.   Me.,  c.   82,  §  33,  provides  that  reference  thereto,  be  embodied  in  the 

when  a  motion  is  made  in  the  Supreme  bill  of  exceptions. 

Judicial   Court  to  have  a  verdict  set  4.  Turner    v.    Rawson,    5    Ga.   399; 

aside  as  being  against  law  or  evidence,  Dunn  v,  Crozier,  17  Ga.  70;  Candler  v. 
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11.  Stj^t9999nt  ^  Cfwp  — «.  Nature  and  Object  of  State- 

HENT.  —  la  thqse  jurisdictions  in  which  it  is  thp  practice  to  apply 
for  a  new  trjal  by  first  serving  a  notice  of  intention  to  move  there- 
for,* the  movant  is  required  to  procure  a  case  to  be  settled  similar 
to  that  us^d  pn  appeal.  This  statement  is  a  specification  of  the 
gfom^ds  for  a  neNy  trial,  together  with  such  abstract  of  the  evi- 
dence as  may  be  necessary  to  explain  and  prove  such  grounds.* 
Qbjftst  X/9.  Afliiffii  ^rror*  and  A^breyUto  Svideppe.  —  The  object  of  the 
statement  is  to  point  out  specifically  the  grounds  for  a  pew  trial 
which  have  been  stated  in  general  terms  in  the  notice  of  intention 
to  move  therefor;  to  bring  into  the  record  for  review  only  such 
portions  of  the  testimony  ^  as  will  substantiate  and  prove  the 

Hammond,  23  Gs^.  493;  Hamilton  Paulding  County  v.  Scoggins,  97  Gji. 
z/.  Conyers,  25  Ga.  ijSj  Goodwyn  v.  253;  Newman  v.  Malsby,  99  Ga.  627; 
Hightower,  30  Ga.  249;  Vanover  v.  Mann  v.  Tallapoosa  St.  R.  Co.,  99  Ga. 
Turner,  41  Ga.  577;  Middlehrooks  117;  Baker  v.  Johnson,  99  Ga.  374. 
V,  Middlebrooks,  57  pa,  193;  Ford  v.  \.  Sec  suprd,  V^ll.  8.  Notice  of  Jnten- 
Holmes,  6r  Ga.  419;  Stone  v.  Taylor,  Hon  to  Move  for  a  Neiv  Trial. 
63  Ga.  309;  Maynard  v.  Head,  78  Ga.  California  has  furnished  the  model 
190;  Williams  v\  Central  R.  Co.,  77  Ga.  for  the  legislation  upon  this  particular 
612;  Brown  v.  Groover,  65  Ga.  238;  method  of  proceeding. 
Georgia  R.  Co.  v.  Mitchell,  75  Ga.  144;  2.  Statement  Where  Hotion  Made  on 
Pease  z/.  Pease,  66  Ga.  277;  Western,  Hinntes  of  the  Court.  —  Where  a  motion 
etc.,  R.  Co.  V.  Johnson,  59  Ga.  626;  Usry  for  a  new  trial  is  made  upon  the  min- 
t'.  Phillips,  68  Ga.  815;  McCord  i/.  Har-  utes  of  the  court  the  errors  are  re< 
den,  69  Ga.  747;  Arnold  v.  Hall,  70  quired  to  be  specified  in  the  notice  of 
Ga.  445;  Wharton  v.  Sims,  88  Ga.  617;  intention  to  move  for  a  new  trial,  and 
Rich  V.  State,  74  Ga.  Sii;  Price  v,  the  statement  is  drawn  up  after  the 
Bell,  88  Ga.  740;  Tate  v.  Griffith,  83  hearing  of  the  motion.  Such  state- 
Ga.  153;  Richmond,  etc.,  R.  Co.  v.  ment  must  contain  a  specification  of 
Buice,  88  Ga.  180;  Moxley  v,  Kinloch,  errors  in  case  the  notice  of  intention  is 
80  Ga.  46;  Central  R.  Co.  v,  Curtis,  87  not  incorporated  therein.  A  common 
Ga.  416;  Central  R.,  etc.,  Co.  z/.  Robert-  practice  is  to  incorporate  such  uolice 
^n,  92  Ga.  741;  Smith  v.  Ray,  93  Ga.  into  the  statement.  "Abetter  practice 
253;  Georgia  Pac.  R.  Co.  v.  Luther,  90  is  to  make  a  formal  statement  of  the 
Ga.  249;  Cooper  v,  Whaley,  90  G a.  285;  causes  relied  upon  and  argued  at  the 
West  V.  Smith,  90  Ga.  284;  Boatwright  hearing,  as  it  is  only  the  formal  objec- 
V.  State,  91  Ga.  13;  Brunswick  Light,  tions  stated  in  the  notice  and  argued  at 
etc.,  Co.  V,  Gale,  91  Ga.  813;  Lee  v,  the  bearing  of  the  motion  that  are  en- 
Atlanta  St.  R.  Co.,  91  Ga.  215;  King  v,  titled  to  be  included  in  the  statement." 
Sears,  91  Ga.  577:  Bailsy  v.  Thornton,  Leonard  v.  Shaw,  114  Cal.  69. 
9^  Ga.  719;  Cook  V,  Childers,  94  Ga.  3.  "The  Principal  Object  of  Requiring 
718;  Ellington  v.  Hall,  94  Ga.  724;  These  Specifloations  in  statements  on 
Anderson  v,  McLean,  94  Ga.  798?  motions  for  new  trial  and  in  bills  of 
Lewis  V.  Equitable  Mortg.'Co.,  94  Ga.  exceptions  is  to  abbreviate  the  state- 
572;  Adamson  v.  Melsori,  94  Ga.  725;  ment  of  evidence  by  restricting  it  to 
Watson  V,  Long,  94  Ga.  255;  Central  such  as  is  relevant  and  material  to 
R.,  etc.,  Co.  V,  Pool,  95  Ga.  4J0;  Hin-  prove  or  disprove  the  specified  fact, 
son  V,  Guckenheimer,  95  Ga.  567;  Wil-  By  the  specifications  required,  the  op- 
Hams  V.  State,  95  Ga.  567;  Hood  v,  Cul-  posing  party  and  the  judge  are  notified 
ver,  95  Ga.  120;  Heller  v.  De  Leon,  96  of  the  exact  points  of  contest,  and 
Ga.  8o5;Dillardzr.  Rickerson,96Ga.  818;  thereby  enabled  to  determine  what  evi- 
Owensby  v.  State,  96  Ga.  433;  Wall  v.  dence  should  be  brought  into  the  state- 
Carter,  96  Ga.  768;  Durden  v.  Trubee,  ment  and  what  should  be  excluded 
94  Ga.  725;  William  ^z/.  Johnston,  94  Ga.  therefrom.  Without  such  specifica- 
722;  Central  R.,  etc.,  Co.  v.  Keller,  94  tions,  the  judge  could  not  perform  the 
Ga.  721:  Laslie  v.  Laslle,  94  Ga.  720;  duty  enjoined  upon  him  '  to  strike  put 
Flournoy     v.    Stevens,    94    Ga.     718:  of  it  [the  statement  or  bill  of  except 
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errors  compiahied  ci ;  and  \o  enable  the  adversQ  V^^^Y  ^^  suggest 
such  amendnAMta  a?  may  be  nece&safy .  > 

9Mte«i  t«  ]M«  Bpaiiilcai^QM.  r—  The  codes  require  the  making  party 
to  ap^ify  in  ihv  alatesnent  the  particulars  in  wh|ch  the  evidence 
is  claimed  to  be  insufficient  and  to  specify  the  errors  of  law  upogn 
which  au^h  parly  will  rely,  ^nd  provide  that  if  no  such  speciftea- 
tions  be  made  the  statement  will  be  disregarded  on  the  hearing  of 
the  motion.* 

*,  CONTEJKTS  OF  STATi:itf^NT^(i)  Im  GensMoi.  —  Ihe  state- 
ment consists  of:  (i)  the  specifications  of  the  insufficiency  qf 
the  evidence ;  ^2)  the  specifications  of  errors  of  la,w ;  ?iq4  (sT  \k^ 
ab;5tract  of  the  eyi^^^fe  y^la^ing  to  each  s|)ecificatiQn^  Thefii 
will  be  considered  separately. 

(2)  ^fecification^  of  InsuMcien^y  of  Evidence,  —  It  is  npt  sv\^- 
cient  merely  to  state  that  ti^e  evidence  in  the  statei^ent  i$.  in3utfi% 

tiofis]  a^U  redua^aa;  and  usel^6«  i^^t-  Co^  y.  3ehlo«,  94  €»].  ic8;    Moore  fw 

tc^,*  ^a4  (o  mak^  the  su^te^^en;  |ruly.  Miitvlopk.     2^    CaU    %2^\     CxoscAl     vl 

repres^at     tfi^e     ca&^."'       pawi»px:^     v.  Whelan,  ^  Z%\,  903;  Zeigkr  v.  W«Us, 

Schloss,  93  Cal,  i(;4.  2%  Cal.  264;  PtO|>l«  V.  Ccfttcal  i^ac.  1. 

V  q^iept  of  <tpiirifl<»t^m»  — "  These  Cg.,  43  C^l.  423;   C^rle^gn  v.  Tojc^ 

sp^n9^^0AS    ^re     ixec^$ary    i^    the  send,   ^  Cal.  2^;    McCrary  v,  £ve^. 

pcepar^tlon  o(  ^he  s^^tement.  tg  cu^^^ble  dlag,  44  C^l.  983;  B^aiu  v.  EmaAueUi, 

th^  ^dv^iT^e  party  |o  suggest  in.teUi-  36  C*l.   V^W   Sj^ocktPP  v-  Creancxr,  4$ 

gently  suc^  ^w^n^me^ts  a?  l\^  Dft^y.  Ca^l.  24^;    ^ic)i«Td9«A  i'.  Kicr,  37  Cal. 

de^fl^  impoj^ts^ftt  tp  the  \m%\  deterw^a^  264;    Wy^tt    v,    Ruell,   47    Cah    6a5; 

tion  o^  ^he  ca^e,  ai^^  ^q,  enable  \\^  par-  Harding   V^   Vaadewater,  4Q  Cal.   8a; 

ties,    as    well    as    tU^  courl.   to  p^ss  SpeiQcex  v,  Lojcig.  39  Cai  70a. 
intelligently  ^ipo^  ^ijie  questions  to.  be        A  tt^(evnc^t  oa  a  wati^ta  for  a  aew 

co^si4cred,  find  tg  Qotiiy  the  Q|)kp|0£^^^  tri£^\  which  cgn^^ms  sig   specificatioBA 

party  wl^at  he  may  be  called  uppA  tg.  o{  ^rror  s^iguld  b^  disregarded  on  the 

meet."     Sterling   v.  Parsons,   9  Uta,l^  heairipg  oi  the;  moxigp.     Ky«  v.  lt(asys« 

81.  vilie,   ftlc..   St.    B.   Co.,   97  Cak   461  > 

'*  The  purpose  of  tlj^e  statute  is  4pp^  Walls  v,  Pfesio^i,  25  Cal.  61;    Levy  «. 

rent.     I(  v%9  to  dir99^  the  at^^digA  o^  Geileson,  27  Ci^l.  ^5;  Hawking  v.  Ab- 

court  and  counsel  to   th^  pariigwlar^  boU,  401  Qal.  ^9^;    B^d  v.  Drais,  5a 

relied  gn  by  (he  sngying  p^r^y,  ;g  t|;ie  C^,!.  120;  SiW^  v.  Holland,  74  Cal.  530; 

end  th«(  th^  evidence  bearing  qua  the  Hershe^s't/.  Kneftt,  75  Cal.  1x5. 
specifications  of  error  m^ght    be    in-        A^ntaty^.  —  Mason    v.  Gomutme,   s 

sorted  \x\  the  statenies^^  and  considered  Mon(.  263;    T^grp  v.  Freed,   i  Mom. 

byiheco^^t."     Eddelbu^el  z/.  ^^(^fal,  651;  Sta^d  v.  Hg^nbuckle,  3  Mont. 

55    C^l.    277,   qpprpved  i^    Hai)g|^t    y,  485;  Baj^  z^.  Bukex^  ^  Mont.  44a;  Ray- 

T^yon,  112  Cal.  5.  mond  v,  I'hexton,  7  Moat.  3991;  Carxoa 

9.  California.  —  A    s.Uteme?t    on    a  v.  Wood,  10  Mont.  500;  Gallatin  Cana.l 

motign  for  a  new  trial  which  does  not  C^^  v.  Lay,  \o  Mont.  52S;    McLeod  v. 

specify  the  particular  reasons  on  ^hi<^^  Dickenson,  \\  Mont.  43S. 
the  party  viU  rc^y  ^\  a  new  t^ial  onust        Nevada,  —  Co^bett    ».   Jgb,   5    Nev. 

be  disregarded.     Ferrer  v.  ^^gnpe  Mul.  205;    Caldw«ll   v.   Gseely,  s  Ne1^  a6a; 

Ina.  Coi.,  47  Cal.  4^6,;  Hutton  v.  Ileed,  Sherman  v,  Shaw,  9  Nev.  14&;  McWU* 

25  Cal.  478:    Barrett  v.  Tevrk^hiury,  15  Hams  v.  t^erachman,  5  Nev.  263. 
Cal.  354;    Biurnett  v.  Pacheco,  27  Cal.         UA^J^.  —  Sterling  v.  Parsons,  9  Utak 

4G^;    ^^rtridge  v.   San  F^^ncistcg,  97  81;  Gilberaon  v.  Miller  Mtn.,  etc.,  Co., 

Cal.  415;    Zenith  Qol^,  etc.,   Min.  Cou  4   Vtah  46:    Slater  v.    (Jnion  I^.  R. 

V.    Irvine,    32    Cal.   302;    Bar&tow    v.  Cg«,  8  Utah  17^;    Bankhead  v.  Union 

NewHB^an,   34  Cal.   9P;    ^utterfield    v,  Pac.  R.  Co.,  2  Utah  507;  GjU  v.  Ueckt, 

Centra^  Pac.  ^.  Cgi.,  37  Cal.  381;  Hill  13  Uuh  s- 

t'.  Wei^^,  49LCal.  146;  Ctane  v.  Glad-         UniUd    States.  —  Benite^   v«    Hamp. 

diiigf  59  Cal.  303;    San  Gabriel  Wine  ton,  123  U.  S.  519. 
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cient  to  justify  or  support  the  findings  or  verdict,^  as  the  codes 
require  that  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient,*  and  further  provide 
that  if  no  such  specifications  be  made  the  statement  shall  be  dis-> 
regarded  on  the  hearing  of  the  motion.* 

AbwnM  of  Matorial  Svidonoo.  —  The  specification  should  point  out 
the  absence  in  the  evidence  of  material  fact  or  facts  necessary  to 
support  the  findings  or  verdict.* 

Whero  the  Judgment  Ii  Bued  on  Vlndingi  of  tlie  Court  it  is   sufficient 

1.  Where  aspecification  merely  states  Pacific  Bank    89  Cal.  23;    Eltzroth  v, 

in  effect  that  the  evidence  is  not  suffi-  Ryan,  89  Cal.  135 ;    Baird  v,  Peall,  93 

cient  to  sustain  the  verdict  or  findings,  Cal.  235;  Ifurlbutt  v,  N.  W.  Spaulding 

and  does  not  specify  in  what  particu-  Saw    Co.,    93     Cal.    55;     Dawson    v, 

lars  it  is  insufficient,  the  statement  will  Schloss,  93  Cal.  194;  San  Gabriel  Wine 

not  be  reviewed.     Beans  v,  Emanuelli,  Co.  v.  Behlow,  94  Cal.  108;  Perham  v. 

36  Cal.    120;    Eddeibuttel   z/.   Durrell,  Kuper,  61  Cal.  331. 

55  Cal.  278;  Dawson  v.  Schloss,  93  Cal.  Montana,  —  Helena  First  Nat.  Bank 

194;    Hidden  v,  Jordan,  28  Cal.   312;  v,   Roberts,   9   Mont.    323;    Zickler  v. 

Holcomb  V.   Keliher,  3  S.    Dak.  497;  Deegan,    16   Mont.    198;    Bard  well  v. 

Griswold  v.  Boley,  i  Mont.  545.  Anderson,     18    Mont.    528;      Froman 

8.  When.  SoAdently  Spedfio.  — ''  The  v,  Patterson,  10  Mont.  107. 

object  of  the  specifications  required  by  North    Dakota. — Gould   v,   Duluth, 

the    statute    is    clearly    to  direct  the  etc.,  Elevator  Co.,  2  N.  Dak.  216;  Illstad 

attention    of    the    court    and   adverse  v.  Anderson,  2  N.  Dak.  167;  Hostetter 

party  to  the  particular  point  on  which  v.  Brooks  Elevator  Co.,  4  N.  Dak.  357; 

the  evidence  is  claimed  to  be  insuffi-  Henry  v,  Maher,  6  N.  Dak.  413. 

cient,  and  when  this  object  is  accom-  South  Dakota,  —  Holcomb  v.  Keliher, 

Slished  they  will  be   held  sufficient."  3  S.  Dak.  497;    Billingsley  v,  Hiles,  6 

latter  of  Yoakam.  103   Cal.   503  {cit-  S.   Dak.  445;    National  Cash  Register 

ing  McCullough  v,  Clark,  41  Cal.  298;  Co.  v,  Pfister,  5  S.  Dak.  143;  Pierce  v, 

Eddeibuttel   v,   Durrell,   55  Cal.   279;  Manning,     2     S.     Dak.    517;     Sioux 

Newell  V,  Desmond,  63  Cal.  242].     See  Banking  Co.   v,    Kendall,   6   S.   Dak. 

specifications  held  sufficient  in  Matter  543. 

of  Yoakam,  103  Cal.  503;    Harnett  v,  Utah,  —  Paragoonah  Field,  etc.,  Co.  • 

Central  Pac.  R.  Co.,  78  Cal.  32.  v.  Edwards,  9  Utah  477. 

8.  California,  —  Carleton    v.    Town-  4.  Matter  of  Yoakam,  103  Cal.  503, 

send,  28  Cal.  219;    Harper  v.  Minor,  and  cases  cited. 

27  Cal.  107;  Green  v,  Kllley,  38  Cal.  A  specification  that  there  was  no 
201;  Reamer  v,  Nesmith,  34  Cal.  evidence  tending  to  show  that  the 
624;  Spanagel  t/.  Dellinger,  38Cal.  278;  defendant  wrongfully  entered  upon 
Foote  V,  Richmond,  42  Cal.  439;  the  demanded  premises  or  ejected 
Thome  v,  Hammond,  46  Cal.  530;  Cole-  the  plaintiff  therefrom  only  points  to  the 
4nan  v,  Gilmore,  49  Cal.  340;  Watson  character  of  the  defendant's  entry, 
V,  San  Francisco,  etc.,  R.  Co.,  50  Cal.  and  is  not  sufficient  to  enable  the  court 
523;  Bonner  v,  Quackenbush,  51  Cal.  to  review  the  evidence  as  to  the  fact  of 
180;  Preston  v,  Hearst,  54  Cal.  5^5;  ouster  and  entry.  Doherty  v,  Enter- 
Douglas  V.  Fulda,  54  Cal.  589;  Phillips  prise  Min.  Co.,  50  Cal.  187. 
V,  l^wrey,  54  Cal.  584;  Donohoe  v.  Where  the  Oljeotion  Is  to  the  Assew- 
Mariposa  Land,  etc.,  Co.,  66  Cal.  317;  ment  of  Damages,  a  specification  that 
Coglan  z/.  Beard,  67  Cal.  303;  Hartman  there  is  no  evidence  to  sustain  the 
V,  Rogers,  69  Cal.  643;  Shepherd  v,  verdict  as  to  damages  is  sufficient. 
Jones,  71  Cal.  223;  Alpers  v,  Scham-  Du  Brutz  v.  Jessup,  54  Cal.  118. 
mel,  75  Cal.  590;  Heilbron  v.  Centre-  Adyene  Possession.  —  A  specification 
ville,  etc..  Irrigation  Ditch  Co.,  76  that  *'  there  is  no  evidence  to  show 
Cal.  8;  Heilbron  v.  Kings  River,  etc.,  that  the  title  has  ever  been  in  the  de- 
Canal  Co.,  76  Cal.  11;  Menk  v.  Home  fendant "  is  sufficient  to  bring  up  the 
Ins.  Co.,  76  Cal.  50;  Parker  v,  Reay,  question  of  the  defendant's  adverse 
76  Cal.  103;  Malone  v,  Del  Norte  possession.  Morris  v,  De  Cells,  51 
County,  77  Cal.  2x7;  San  Francisco  v,  Cal.  55. 
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specification  to  state  that  a  finding  is  not  sustained  by  the  evi- 
dence,* unless  the  finding  contains  several  facts.* 

Stating  What  Eridenoe  Does  Show.  —  It  is  not  a  sufficient  specification 
to  state  in  brief  what  the  evidence  shows,*  or  to  relate  evidence 
contrary  to  the  finding  or  verdict,"*  or  to  narrate  the  evidence 
with  comments  on  its  insufficiency.* 

(3)  Specification  of  Errors  of  I^w.  —  While  a  general  statement 
of  the  errors  of  law  occurring  at  the  trial  is  permitted  in  the  notice 
and  motion,  the  codes  require  that  the  statement  shall  specify 
the  particular  errors  upon  which  the  party  will  rely.  If  no  errors 
are  specified  in  the  statement  it  will  not  be  considered  although 
exceptions  are  preserved  therein  and  the  motion  for  a  new  trial 
is  in  regular  form.* 

Spediloatioii  in  Tennf  of  Statnte  Insoffldont.  —  It  will  not  be  sufficient 
to  assign  the  errors  in  the  general  terms  of  the  statute  relating  to 
the  grounds  for  a  new  trial,^  or  merely  to  state  that  the  ver- 


1.  Knott  V,  Peden,  84  Cal.  300; 
Stockton  V,  Creanor,  45  Cal.  247; 
Strang  v,  Ryan,  46  Cal.  34. 

8.  In  sonve  form  the  specification 
must  distinguish  each  particular  propo- 
sition of  fict  excepted  to  from  all 
others  found  by  the  court  or  involved 
in  a  general  verdict  of  a  jury.  Daw- 
son V.  Schloss,  93  Cal.  194. 

In  Strang  v.  Ryan,  46  Cal.  34,  a 
specification  that  a  finding  was  not 
justified  by  the  evidence  was  held 
sufficient  although  there  were  several 
facts  inciuJed  in  the  finding. 

Partioolan  of  InBuffidenoy.  —  A  speci- 
fication that  **  there  was  no  evidence 
to  sustain  or  Justify  the  second,  third, 
fifth,  •  *  *  and  seventeenth  find- 
ings of  fact,  or  either  of  them,"  is 
clearly  insufficient,  as  it  does  not  dis- 
close the  particular  in  which  the  evi- 
dence is  insufficient.  Spotts  v,  Hanley, 
85  Cal.  155.  See  also  Parker  v.  Reay, 
76  Cal.  103;  Eddelbuttel  v.  Durrell,  55 
Cal.  277;  Haight  v.  Tryon.  112  Cal.  4. 

S.  Haight  V.  Tryon,  112  Cal.  4;  Daw- 
son V.  Schloss,  93  Cal.  200;  Kumle  v. 
Grand  Lodge,  etc.,  no  Cal.  204. 

4.  Helena  First  Nat.  Bank  v,  Rob- 
erts, 9  Mont.  323. 

5.  Specifications  merely  stating  that 
the  evidence  shows  certain  facts  and 
stating  the  views  of  the  attorney  as  to 
the  result  of  the  testimony  are  not 
sufficient.  Kumle  v.  Grand  Lodge, 
etc.,  no  Cal.  204;  Baird  v,  Peall,  92 
Cal.  235. 

More  Karrationf  of  the  Evidenoe  are 
not  sufficient.  There  must  be  a  speci- 
fication wherein  the  particular  evidence 

92 


is    insufficient.     Spotts  v,   Hanley,   85 
Cal.  155. 

6.  California,  —  Squires  v.  Foorman, 
10  Cal.  298;  Dobbins  v.  Dollarhide,  15 
Cal.  374;  Hutton  v.  Reed,  25  Cal.  487; 
Walls  V.  Preston,  25  Cal.  61;  Moore 
V.  Murdock,  26  Cal.  524:  Partridge  v. 
San  Francisco,  27  Cal.  417;  Burnett  v, 
Pacheco,  27  Cal.  410;  Crowther  v.  Row- 
landson,  27  Cal.  376;  Zeigler  v. 
Wells,  28  Cal.  264;  Carleton  v.  Town- 
send.  28  Cal.  221:  Vilhac  v.  Riven,  28 
Cal.  413;  Zenith  Gold,  etc..  Min.  Co. 
V.  Irvine,  32  Cal.  303;  Barstow  z.  New- 
man, 34  Cal.  90;  Sanchez  v,  McMahon, 
35  Cal.  224;  Butterfield  v.  Central 
Pac.  R.  Co..  37  Cal.  384;  Crosett  v, 
Whelan,  44  Cal.  200;  Matter  of  Page, 
57  Cal.  238. 

Dakota.  —  Bush  v.  Northern  Pac.  R. 
Co.,  3  Dakota  444;  Caulfield  v.  Hogle, 
2  Dakota  464;  Holcomb  v.  Keliher,  3 
S.  Dak.  497;  Billingsley  v.  Hiles,  6  S. 
Dak.  445. 

Idaho.  —  Purdy  v.  Steel,  i  Idaho  216. 

Montana,  —  Griswold  v.  Boley,  i 
Mont.  545;  Pinney  v.  Hershfield,  i 
Mont.  367;  Taylor  v.  Holler,  2  Mont. 
477;  Fant  v.  Tandy,  7  Mont.  447;  Ray- 
mond V.  Thexton,  7  Mont.  299;  Mc- 
Leod  V.  Dickenson,  11  Mont.  439. 

Utah.  —  Bankhead  v.  Union  Pac.  R. 
Co.,  2  Utah  507;  Gilberson  v.  Miller 
Min.,  etc.,  Co.,  4  Utah  46;  Paragoonah 
Field,  etc..  Co.  v.  Edwards,  9  Utah  477. 

7.  General  specifications  in  the  state- 
ment of  the  errors  relied  upon,  such  as 
the  *'  insufficiency  of  the  evidence  to 
justify  the  verdict,"  '*  the  verdict  and 
judgment  are  against  law,"  '*  excessive 
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diet,  ^  finding,  of  judgment  ^  }s  contrary  to  law,  without  specify- 
ing a  particular  proposition  of  law  that  is  erroneous  therein.  The 
specification  of  error  shouk)  point  out  a  particular  ruling  or  order  * 
upon  which  the  party  will  rely  as  a  ground  for  a  new  trial. 

Tke  iniafitiexiey  of  tke  BTldenoe  to  sustain  a  finding  or  verdict  should 
not  be  assigned  as  an  error  of  law.* 

Tke  Bp««ificatiOA  of  Bnron  Xiut  Form  a  Part  of  tke  Statoment,^  and  is  not 
properly  a  part  of  the  notice  of  intention  to  move  for  a  new  trial  * 

damages   as   given   by   the  jury/'-  or  45  Cal.   247;   Moore  v,   Murdock,   26 

'*  error  ^i».  law  o9curring  fit  the  trial  Cal.  S14. 

and  excepted  to  by  the  defcpdants/'  8.  j^rrbrf  Selattng  to  the  Syidenoo. — 
are  insuracrent  although  substantially  There  must  be  a  particular  specifica- 
in  the  same  terms  as  the  statutory  tion  of  each  error  in  admitting  or  ex- 
grounds  for  ^  n,ew  trial,  fhe  Ieg4ala-  eluding  evidence.  \\  is  not  sufficient 
ture  intended  soi;nething  more  than  the  to  refer  by  ope  specification  to  numer- 
mere  specification  in  the  general  Ian-  ous  exceptions  to  rulings  on  the  evi- 
gaage  of  the  statute  in  eni^raerating  dence  scattered  through  the  statement. 
ttie  grounds  for  a  new  trial.  Hutton  People  v.  Central  Pac.  R.  Co.,  43  Cal. 
V.  Reed,  25  Cal.  478.  423;    Beans  v.  Emapuelli,  36  Cal.  117; 

1.  Verdict  Contrary  to  Law.  —  A  n^exe  Cs^rleton  v.  Townsend,  28  Cal.  221. 
assignment  that  the  verdict  is  Error  in  iBBtnutions.  —  A  specification 
against  law,  without  a  specification  of  errors  of  law  occurring  at  the  trial, 
why  or  in  what  way  or  ^or  what  reason  that  the  court  erred  in  *^the  giving  of 
it  is  against  law.  is  too  general  to  point  e^ich  of  the  instructions  requested  by 
out  any  error,  and  is  therefore  insuffi-  the  defendants/'  is  sufficient,  as  it 
cient.  Gilberson  v.  Miller  Min.,  etc.,  designates  each  particular  error  of  law. 
Co.,  4  Utah  46;  Hidden  v.  Jordan^  28  McCreery  v.  Everding,  44  Cal.  246. 
Cal.  312;  Holcomb  v.  Kehher,  3  S.  ^  general  specification  in  a  state- 
Dak.  497.  ment,  that  **  the  court  erred  in  giving 

A  specification  in  a  motion  for  a  new  to  the  jury  the  instructions  asked  by 

trial  that  *'  the   verdict   is  contrary  to  plaintifT,**  is  insufiicient  where   there 

the  law  and   the  facts,  in  that  the  neg-  are  four  such  instructions.     Joyce  v. 

ligence  of  the  defendant  was  the  proxi-  White,  95  Cal.  236. 
mate    cause    of     the    injury     to    the        4^  loBiifflcienoy  of  Evidenee  ai  Error  of 

plaintiff,  and  tha^   there  is  no  evidence  Law*  —  Where  the  moving  party  speci- 

in  the  case  that  shows  that  the  plaintiff  fies.  the  insufficiency  of  the  evidence  as 

was   guilty   of   any  negligence    wl^at-  an   error  of  law  or  as   particulars  in 

ever,"  sufficiently  designates  the  error  which  the  court  erred,  the  error  will 

complained  of.     Alt   v.  Chicago,  etc.,  not  be  considered,  as  it  is  not  an  error 

R.  Co.,  5  S.  Dak.  20.  of  law  that  the  evidence  is  insufficient 

2.  Wilson    V.    Wilson,    45   Cal.   399;  to  justify  a  particular  finding  of  fact. 
Shepherd  v.  Jones,  71  Cal.  223.  Bard  well  v,  Anderson,  18  Mont.  528; 

A  specification,  ** To  which  order  and  Smith  «/.  Christian,  47  Cal.   18;    Heil- 

decision   the   said    plaintiffs   then  and  bron    v.    Centreville,   etc.,    Irrigation 

there   duly    excepted,    and    assign  as  Pitch  Co.,  76  Cal.  to;  Nichols  «/.  Jones, 

error  that  said   order  and  decision  are  14  Colp.  61;    Cunnington    v,  S.cott,  4 

against  law,"  does    not   specify  a  par-  Uts^h  446. 

ticular  proposition  of  law,  and  is  insuffi-        6.  A  paper  containing  the  grounds  of 

cient.      Haggin     v.      Clark,    28     Cal.  a  moUon  for  a  new  trial,  if  unsigned, 

162.  ^  constitutes  no  part  of  the  statement. 

Specifications    that  "  the  ^OQislon  of  The  grounds  of  a  motion  for  a  new 

the  court  is    against   law,"  and   that  trial   are   indispensable   to    the    state- 

*'  upon  t^is  facts  and  evidence  ^he  cou^t  ment.     They  constitute  its  basis,  and 

should   have    rendered   its  decision  in  if    they    are    wanting    the    statement 

favor  of  plaintiff,"  are  insufficient  both  snould    be    disregarded.      Spencer  v, 

as  to  errors  of  law  andl  ^s  to  speci^ca-  Long,  39  Cal.  700.     See  ^Isp  prestoa  v, 

tfons   of   the   insuffieiency  of  the  evi-  Hearst,  54  Cat  595- 
dence.     Harding    v.    Vandew^ter,    40        6.  Ferrer  v.  Ronxe  Mut.  Iqs.  Co-,  47 

Cal.  77.     See  also  Stockton  r.  Creanor,  Cal.  416. 
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or  of  the  notice  ci  appeal.^ 

(4)  Abstract  of  the-  Evidence.  —  The  evidence  in  a  statement 
prepared  for  the  hearing  of  a  motion  for  a*  new  trial  should  be 
stated  in  suhstance,  briefly,  and  only  that  portion  of  the  evidence 
should  be  stated  which  explains  the  specification  of  error.*  The 
evidence  should  be  stated  in  a  narrative  form.^  The  reporters' 
notes  showing  each  question  and  answer  should  not  be  inserted, 
hut  the  substance  of  the  testimony  should  he  «t^ted  in  all  cases,^ 
unless  it  is  necessary  to  sl^ow  an  objection,  ruling,  and  exception.* 

Instnunents  and  Beoordi  Abbreriatod.  —  Deeds,  records,  and  convey- 
ances should  nat  he  copied  at  length  unless  objection  is  made  to 
the  construction  or  forrh  of  such  instruments.* 

Matters  of  Booord  Excluded.  —  No  matter  which  properly  belongs  in 
the  record  or  judgment  roll  should  be  incorporated  in  the  state- 
ment, as  the  statement  is  annexed  to  the  record  for  review  on 
appeal.''' 

1.  Burnett  v,  Pacheco.  27  Cal.  408,  new  trUl  to  present  a  statement  con- 

the  court  saying:    "The  pJace  for  the  taintng   the   grounds   upon   which  he 

specification  of  errors,   in   an  appeal  intends  to  rely,  aijid  so  rauch  of  the 

from  a  judgment,  is  in  the  statement,  evidence  as  maybe  necessary  to  ex- 

tf  there  be  one,    ^    ^    ^    and  not  in  plain     the     same,     and     no    more." 

the  notice  oS  appeal."  Adams  r.  Lombard,  80  Cal.  426. 

8.  Lewis    V.   Kelton,   5S    Cal.    303.;  8.  NanratWe  Form. —  In  some  cases 

Brooke's  Estate,  54  Cal.  474;  Doyle  v.  the  evidence  cannot  be  reduced  to  the 

Franklin,    48    Cal.'  539;    Canfield    v,  narrative     form    without    gaining    or 

Thompson,  49  Cal.  212;  Clark  t/.  Saw-  losing  some  force  thereby.      In  such 

yer,  48  Cal.   141;    Dwinelle    v.    Hen-  case  the  statement  may  contain  ques< 

riquez,  i  Cal.  389;  Cohn  v.  Mulford,  15  tions  and  answers.     Penn  Placer  Min. 

Cal.    52;    Woodbury  v.    Bowman.    13  Co.  t'.  Schreiner,  14  Mont.  121. 

CaL   635;    Kllbum  v.  Ritchie,   2  Cal.  4.  Ross  v,   Roadhouse,  36  Cal.   580. 

148;    Moore  v,   Massini,  43  Cal.  391;  See  also  Knowles  v.   Inches,  12  Cal. 

Leet  w.   Wilson,  24  Cal.  401;    Doll  v,  213;    Battersby  v.  Abbott,  9  Cal.  565; 

Anderson,  27  Cal.  251;  People  v.  Win-  People  v.  York,  9  Cal.  421 ;  McMinn  7*. 

ters,  29  Cal.  660;  McCarty's  Estate,  58  Whelan,    27     Cal.    320;     Caldwell    v. 

Cal.  336.  Parks,  50  Cal.  502. 

Saficienoy   of  Xvideaee  —  Tolunliioiii  6.  People  v.  Williams,  45  Cal.   28; 

Book!  of  Aeoonnt.  —  Where  the  specifi-  Hansen  v,  Martin,  54  Cal.  394;    Treat 

cation  of  error  was  a  finding  that  an  v.  Reilly,  35  Cal.   132;    Shay  v.  Tuo- 

account  was   balanced  by  sales  at  a  lumne  County  Water  Co.,  6  Cal.  73. 

certain  time,  and  this  contention  was  ft.  Knowles  v.  Inches,  i^  Cal.  213. 

based  upon  books  of  account  kept  by  7.  Butterield  v.  Central  Pac.  R.  Co., 

the  defendant,  the  appellate  court  will  37  Cal.  381. 

not  consider  such  a  voluminous  rec-  The  instructions  and  a  bill  of  particu- 

ord,  although  the  parties  stipulate  in  lars  muist  be  included  in  the  statement 

the  statement  that  the   books  of  ac-  if  errors  are  assigned  concerning  them, 

count  may  be  offered  in  evidence  by  as  they  are  not  a  part  of  the  judgment 

either  party  on  the  hearing  for  a  new  roll    or  record.     Paris  v.    Raynor,  76 

trial  and   on   appeal   without    further  Cal.  647. 

identification  and  with  the  same  force  Notioe  of  the  Hotion  for  a  Hew  Trial 

and  effect  as  if   incorporated   in    the  and  notice  of  the  intention  to  move  for 

statement.     "  This  is  a  very  conven-  a  new  trial  are  not  a  part  of  the  record 

lent  way,*'  said  the  court,  "of  making  or  judgment  roll,  and  will  not  be  con- 

a  statement;    but  it  places  a  burden  sidered  if  incorporated  therein.     Such 

upon  this  court  which,  notwithstand-  notices  should  be  made  a  part  of  the 

ing  the  fact  that  it  is  agreed  to  by  all  statement  or  bill  of  exceptions, 

the  parties,  we  decline  to  assume.     It  California,  —  Girdner  z'.  Beswick,  69 

is  the  duty  of  the  party  moving  for  a  Cal.   112;    Dominguez  v,  Mascotti,  74 
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All  Material  Eyidenoe  Inclnded.  —  All  the  evidence  material  to  the 
points  specified  should  be  incorporated,  since  it  will  be  presumed 
that  the  statement  contains  all  such  evidence,*  unless  the  contrary 
affirmatively  appears.  If  the  error  specified  is  that  the  verdict  or 
finding  is  not  sustained  by  the  evidence,  all  the  material  evidence 
should  be  included.* 

c.  Procedure  to  Obtain  Settlement  of  Statement. — 

After  the  moving  party  has  served  notice  of  his  intention  to  move 
for  a  new  trial  ^  he  must,  within  the  prescribed  time,  prepare  a 
draft  of  the  statement  of  the  case.* 

d.  Service  on  Adverse  Party.  —  Such  statement,  or  a  copy 
thereof,  must  be  served  upon  all  the  adverse  parties  within  the 

prescribed  time.* 

e.  When  Settled   Without   Notice.  —  If  this  proposed 

statement  is  adopted  or  no  amendments  are  proposed  by 
the  adverse  parties,  or  if  the  amendments  proposed  are  allowed 
by  the  moving  party,  the  proposed  statement  and  amendments, 
if  any,  may  be  presented  to  the  judge  or  referee  without  notice 
to  the  adverse  party.* 

Cal.  269;    Heine  v.  Tread  well,  72  Cal.  wood  v.  Slssa,  5  Nev.  349;  Bowker  tr. 

217:  Richardson  v.  Eureka,  92  Cal.  64;  Goodwin,  7  Nev.  135;  State  v.  Parsons, 

Alpers  V.  Schammel,  75  Cal.  590;  Hook  7  Nev.  58;  Caples  v.  Central  Pac.  R. 

V.  Hall,  68  Cal.  22;  Nye  v.  Marysville,  Co.,  6  Nev.  265. 

etc.,   St.  R.  Co.,  97  Cal.  461;    Scott  v,  8.  See  supra^  VII.  8.  Notice  of  Intent 

Wood,  81  Cal.  398;  People  v,  Crowley,  Hon  to  Move  for  a  New  Trial, 

100  Cal.  478;    Herrlich  v,  McDonald,  4.  California  Prooednre    the  XodeL  — 

80  Cal.  472.     And  see  Pico  v.  Cohn,  78  The  procedure  outlined  is  a  summary 

Cal.  384;  Gage  v,  Downey,  79  Cal.  140;  of  the  provisions  of  the  California  Code 

Calderwood  v.  Brooks,  28  Cal.  151.  of  Civil  Procedure,  §  659,  par.  3.     This 

Idaho,  —  Graham  V.  Linehan,  I  Idaho  section  has  been  adopted    with  some 

780.  amendments     In     other    states.       See 

Utah,  —  Perego  V.  Dodge,  9  Utah  3:  Comp.   Laws  S.    Dak.,  §    5090:    Rev. 

People   V,  Smith,  3  Utah  425;  Lowell  Codes  N.  Dak.,  §5474;  3  Annoi.  Codes 

V.  Parkinson,  4  Utah  64;    Bowring  v,  Mont.,  J^  1172. 

Bowring,    4     Utah     185;     Reevcr    v.  In  Cosgrove  z/.  Johnson,  30  Cal.  509, 

White,  8  Utah  188.  the  procedure  for  preparing  and  settling 

1.  Judson    V.    Lyford,    84  Cal.   509;  a  statement  of  the  case  under  the  Prac- 

Abbey  Homestead  Assoc,  v,  Willard,  48  tice  Act  and  before  the  amendment  of 

Cal.  615:  Smith  v,  Athern,  34  Cal.  511;  the  California  Code  is  outlined. 

Clark  V,  Gridley,  35  Cal.  403;  Grigsby  The  procedure  in  Nevada  is  outlined 

V,  Clear  Lake  Waterworks  Co.,  40  Cal.  and  commented  upon  in  Levy  v.  Fargo, 

405.  I  Nev.  415. 

Afflrmatiye  Showing.  —  But  the  state-  6.  When  Time  Commenoes  to  Bnn.  — 

ment  need  not  show  affirmatively  that  The  time  within    which  a    statement 

it  contains  all  the  evidence  material  to  must  be  prepared  and  served  on  the  ad- 

the  points  specified  therein.     Hidden  v,  verse  party  commences  to  run  on  serv- 

Jordan,   28    Cal.   301,    repudiating   an  ice  of  the  notice   of  the   intention   to 

earlier  doctrine  to  the  contrary.  move  for  a  new  trial.     Chase  v.  Evoy, 

2i  When  the  motion  for  a  new  trial  is  58  Cal.  348.     See  also  Le  Roy  v,  Ras- 

based  upon  the  insufficiency  of  the  evi-  sette,  32  Cal.  171;  Cottle  v,  Leitch,  43 

dence  to  justify  the  verdict,  the  state-  Cal.  320. 

ment  will  not  be  considered  unless  it  6.  Notice  of  Settlement.  —  The  adverse 

appears  affirmatively  that  it  contains  party  is  not  entitled  to  notice  of  the  pre- 

all  the  material  evidence  produced  at  sentment  of  the  statement  of  the  judge 

the  trial.     Sherman  v.  Shaw,  9  Nev.  for  settlement,  when    such  party  has 

148;  State  V,  Bonds,  2  Nev.  265:  Sher-  proposed  no   amendments  within  the 
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/.  Amendments  by  Adverse  Party.  —  Where  the  adverse 
party  is  not  satisfied  with  the  statement  he  must  prepare  amend- 
ments thereto  and  serve  them  or  a  copy  thereof  upon  the  moving 
party  within  a  certain  time.* 

^.  Adoption  of  Amendments.  —  If  the  amendments  are 
adopted  by  the  moving  party  he  should  amend  the  statement 
accordingly  and  present  the  amended  statement  to  the  judge  who 
tried  the  cause  for  settlement,  or  deliver  it  to  the  clerk  of  the 
court  for  the  judge.' 

A.  Notice  of  Time  of  Settlement.  —  If  the  amendments 
are  not  adopted  the  proposed  statement  and  amendments  should, 
within  the  time  fixed,  be  presented  by  the  moving  party  to  the 
judge,  upon  notice  for  a  certain  number  of  days  to  the  adverse 
party ;  or  at  such  time  they  may  be  delivered  to  the  clerk  for  the 
judge.* 

time  prescribed  by  the  statute.     Wulf  have  been  proposed  and  adopted  by  the 

V.  Manuel,  9  Mont.  276.  moving   parly.     But  it   must  be    pre- 

Settlement  by  Clerk.  —  Under  section  sented  or  filed  with  the  clerk  within  a 
197  of  the  Nevada  Practice  Act  the  cer-  reasonable  time.  It  need  not  be  pre- 
tificate  of  the  clerk  that  no  amendments  sented  or  filed  as  soon  as  if  the  amend- 
to  the  statement  have  been  filed  is  all  ments  were  not  adopted.  Pendergrass 
that  is  required  where  no  amendments  v.  Cross,  73  Cal.  475. 
have  been  proposed  or  filed.  Borden  Heoaenty  of  Settlement  when  Statement 
V.  Bender,  16  Nev.  49.  Certified  by   Attomeys.  —  Although  the 

Failure  to  Sign  Statement  —  Waiver.  —  attorneys  for  both  parties  certify  that 

A  proposed  statement  for  a  new  trial  the   statement  of  the   case   is  correct, 

should  be  signed  by  the  attorney  for  this  does  not  supersede  the  certificate 

the  moving  party.     Where  no  objection  of  the  judge,  as  the  statute  requires 

is  made   when   the   adverse   party  re-  that  it  be  signed  by  the  judge  '*  with 

ceives  the  draft,  the  latter  waives  the  hiscertificate  that  the  same  is  allowed." 

objection.      Pearce  v.   Boggs,  99  Cal.  Raymond  t/    Thexton,  7  Mont.  299,  in 

340.  which  case  the  court   said:  **  In  this 

1.  Time  for  Proposing  Amendmenta.  —  respect  the  statute  in  relation  to 
Under  the  former  Practice  Act  of  Cali-  statements  on  motion  for  a  new  trial 
fornia,  §  195,  the  time  within  which  differs  from  that  in  relation  to  state- 
amendments  must  be  proposed,  and  ments  of  the  case  on  appeals  in  gen- 
the  practice,  were  regulated  by  rules  of  eral.  In  the  latter  case,  the  statement, 
court.  Vilhac  v.  Biven,  28  Cal.  409;  in  place  of  its  being  required  to  be  cer- 
Warden  v.  Mendocino  County,  32  Cal.  tified  to  and  signed  by  the  judge,  may 
655.  be  agreed  to  by  the  parties  or  their  at- 

For  Similar  Praetiee  in  Making  Case  on  torneys  and  certified   to  by   them   as 

Appoal,   see     article    Case    Made    on  being  correct.*'      See  also  Scherrer  v. 

Appeal,  vol.  3,  p.  894.  Hale,  9  Mont.  63;    Becker  v.  Yellow- 

Failnre  to  Serve  Amendmenta.  —  Before  stone  County,   10  Mont.  88;  Hutchin- 

this  section  was  amended  it  did  not  re-  son  v.  Bours,  13  Cal.  50. 
quire  the  service  of  a  copy  of  the  pro-        The  Signature  and  Certificate    of  the 

posed     amendment.        An    engrossed  Jndge  are  indispensable  and  cannot  be 

statement  as  settled  will  not  be  stricken  waived    by    the     parties.     If    omitted 

out  because  the  amendments  were  not  when  the  statement  is  filed,  the  appel- 

served   on    the   opposite   party    where  late  court  cannot   remand    the  record 

both  parties  bad  notice  of  the  time  and  for  correction  or  amendment.     Adams 

place  of    the  settlement  of  the  state-  v.  Dohrmann,  63  Cal.  417  [riA>,^  Schrei- 

ment    before    the    judge.      Vilhac    v.  ber  v.  Whitney,  60  Cal.  431 ;  Keller  v. 

Biven,  28  Cal.  409.  Lewis,  56  Cal.  466];  Gee  v.  Terrio,  55 

2.  Time  for  Presenting  for  Settlement.  Cal.  381.  Buisee rontra,  under  former 
—  The  code  contains  no  provision  lim-  Practice  Act,  Dickinson  v.  Von  Horn, 
iting  the  time  for  presenting  a  state-  9  Cal.  207. 

ment  for  settlement  where  amendments        8.  The  Judge  May  Befase  to  Settle  the 
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i.  Failure  to  Settle  in  TtME  — iHBailvwtiMfcr  Adi«i^  to  *w- 
pcN  Mfl  Mrt«  111  tixiii.  —  If  the  moVihg  p^rty  ha^  Hot  complied  with 
tht?  statute*  in  preparing,  serving,  and  filing  the  statement,  the 
proper  practice  is  to  bring  the  irregularity  to  th6  court's  attfention 

by  reserving  thte  right  to  object  ih  the  statement  and  urging  the 
objection  at  the  time  of  the  settlement  artd  on  the  hearing  of  th6 
mt^tion  for  a  new  trial.*     In  such  case  the  court  should  refuse  to 

statement  if  no  notice  of  the  time  of  the  filed  in  time.     Le  Roy  v.  kls^eite,  32 

settlement  is  giveh    lo    the    advtrse  Cal.  171 ;  Chase  v.  Evoy,  58  Cal.  348; 

party.     Gallardo  v,  Atlantic,  etc.,  Tel.  Poulsont/.  Hoskins,  55  Cal.  468;  Quivey 

Co.,  49  Cal.  511.  V.  Gambert,  32   Cal.   304;    Cooney  v. 

No  Aotice  of  thift  refu'sAl  of  thfe  mbv-  FuHohg,  66  Cal.  520;  Biinnel  v.  Stock- 
ing party  to  adopt  prdposed  amend-  ton,  83  Cal.  31^;  Buckley  t^.  Althorf,  86 
ments  is  required  other  than  the  deliv-  Cal.  ^43;  Gpldten  fleece  Gold,  etc., 
e'ry  of  the  statement  and  amendments  Min.  Co.  v.  Cable  Consol.  Gold,  etc., 
to  the  clerk  or  judge.  Mellor  v.  Min.  Co.,  15  Nev.  450;  Harrison  i/. 
Crouch,  76  Cal.  594.  Lockwood,   14  Nev.   263;    Williams  v. 

i.  Henry  z/.  Merguire,  106  Cal,   142,  Rice,  13  Nev.  234;  Robinson  t^.  Benson^ 

the  court  saying:  "  When    the  judge  19  Nev.  331. 

settles  the  bill  pT  exceptions  or  ^tate-  Tne  certificate  need  not  show  that  the 

ment,  the  recora  is  made  up;  and  if,  on  proceedings  before  settlement  were  reg- 

its  face,  it  sliows  that  the  statute  was  ular,    that    notice    of  settlement   was 

not  Followed  in  preparing  the  record,  given,  or  that  the  proposed  statement 

then  that   fact   ma^   be   urged   in  the  was  served,  as  a  settled  statement  will 

lower  court,  and  on  appeal  in  tbe  Su«  be  presumed  to  be  regular  and  in  com- 

pre  me  Court,  as  a  reason  why  the  ipo-  pliance  with  the  statute.     Battersby  v. 

tion  for  new  trial  should  be  denieti.'*  Abbott,  9  Cal.  566;  Vilhac  v.  Biven,  28 

Filing  with  Clerk.  —  Under  Code  Civ.  Cal.  413;  Valentine  v.  Stewart,  15  Cal. 

Pro.  Cal.,  §  659,  par.  3,  the  statement  396;    People  v.    Martin,    6    Cal.    477; 

is  not  required  to  be  filed  with  the  clerk  Young  v.  Rosenbaum,  39.  Cal.  tfyb. 

until  it  is  engrossed  and  signed  by  the  Waiver  by  railnre  to  File  ia  Time. — 

judge    with   his  certificate    that    it   is  under  section    195   of  the    California 

allowed.     Until  so  filed  it  does  not  be-  Practice  Act  of  1851,  a  failure  to  file  the 

come  a  part  of  the  record,      fiiagi  v.  statement    within    the    required   time 

rtowes,  66  Cal.  469.  amounted  to  a  waive):  of  the  right  to 

It  must  appear  in  the  transcript  that  obtain  a  new  trial,     lenkins  v,  Frink, 

the  statement  was  filed  after  it  was  set-  27  CaU  337;  Campbell  v»  )ones,  41  Cal. 

tied  and  before  the  hearing  of  the  mo-  515;   Cooney   v.  Furlong,.  66  Cal.  520; 

tion,  otherwise  it  will  not  be  considered  Thompson  v.  Lynch,  43  Cal.  482;  Bear 

on  appeal.     Mills  v.  Dearborn,  82  Cal.  River,  etc..  Water,  etc.,  Qo.  v.  Boles,  24 

55;  Mix  V.  San  Diego,  etc.,  R.  Co.,  86  Cal.  357;  De  Castro  v.  Richardson,  25 

Cal.   235;   Jue   Fook  Sam  v.  Lord,  83  Cal.  51;   Cottle  v.  Leiich,  43  Cal.  322; 

Cal.  160.  Ntott  V.   Foster,  45  Cal.  72.     See   alsd 

Under  the  former  Practice  Act  ttie  Whitmore  v.  Shiverick,  3  Nev.  299; 
proposed  statement  was  not  seiyed  on  Clark  v.  Strouse^  11  Ney.  76. 
the  adverse  party,  but  was  filed  with  When  the  right  is  thus  waived  the 
the  clerk  and  was  not  required  to  be  court  has  no  right  to  restore  it  by  enter- 
filed  after  settlement.  Brundage  v.  ing  an  order  of  extension  after  the  time 
Adams,  41  Cal.  61^;  Gately  v,  Irvine,  for  filing  the  statement  has  expired. 
51  Cal.  172;  O'Neil  v,  Dougherty,  47  Hegeler  v.  Henckell,  27  Cal.  491;  Bun- 
Cal.  164.;  Williams  v.  Gregory,  9  Cal.  nel  v.  Stockton,  83  Cal.  319;  Elder  v. 
76.  Frevert,  18  Nev.  279. 

failure  to  File  Statement  in  Time. —  Waiver  .of  Objection  that  Statement  Was 

Where  the  moving   party  states  in  liis  Hot  Filed  in  Time.  —  Where  it  appears 

notice  of  ihtention  to  move  for  a  new  that  the  statement  was  submitted  by 

trial  that  the  motion   will   be  upon  a  consent  of  the  parties  at  the  hearing 

statement  of  the  case^  such  party  loses  and  the  motion  was  denied,  the  adverse 

all  right  to  prosecute  his  motion  if  the  party  is  precluded  from  objecting  in  the 

statement  is  not  served,   settled,  ana  appellate  court  that  the  statement  was 
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settle  the  stAtetnent,^  and  deny  th€  motion,'  rather  than  strike 

the  statement  frotn  the  files  and  dismi^  the  motioh.' 

>  Extension  or  Time  to  Prepare   and   Sekve.  —  The 

time  for  preparing  a  statement  may  be  extended  by  the  parties  * 
or  by  an  order  bf  cbUrt  obtained  before  th^  statutory  tihie  has 
expired^*  and  each  arder  will  carry  with  it  &n  extension  bf  time 

Aot  serred  in  time*     Millard  c^.  Hatha-  Pescalso  v^  Daane,  (Cal.  1893)  33  Pae. 

ftray,  27  Cal.  119.  ftep.  328.     But  it  is  nbw  settled.     See 

Proposing  atti^nxlrticnts  to  thtf  slat«-  hertt-y  i>.  Merjg^uire,  xo6  Cal.  14*. 

m«nt  is  a  waiv«ir  df  lbs  H^ht  to  object  tfa  thie  fallowing  cases  tb^  practice  of 

that  the  statement  was  not  filed  in  titne,  stHking  the  moi^n  from  the  files  was 

unless  such  right  to  object  is  reserved  followed:    Levy    \f.    Getleson,   27   Cal. 

in  the  proposed  amendment  or  by  other  685;  Dc  Castro  v,  Richardson,  25  Cal. 

suitable  method.    Quivfey  v.  Gatnb^lt,  49;    Suitort   t^.   Symons,  tod  C^l.  5:^6; 

34  Cal.  304;   Cottle  t^.  Leltch,  43  Cal.  Louck*  v.  fedmottdsoh,  iS  Cal.  203. 

320;  Cole  V.  Wilcox,  99  Cal.  549.  4.  Ejctefcsix)ki1l)yAgTMmentof^drties. -^ 

I.  CAttftlUy  BMM  to  Bettk  mttaitet  *^  It  has  beeil  assumed  in  many  castas. 

CNt  ©f  toM*.  —  Wh«rc  it  appttars  to  thfc  if  hot  ditectly  decided,  that  the  time  for 

court  that  thfe  statement  has  hot  bt;eh  giving^  notice  Of  motfoh  for  a  heW  IHal, 

served  or  presertted  ih  compliaftct  With  as  well  as  for  every  Other  stfep  to  bfe 

the  statutfe,  the  court  should  fefUs«  to  tikeh    in    delation    thcrteto,    may    be 

settle  the  statement  and  refuse  to  giant  walVed     ot    extended     bv    Conseht.** 

a  new   trial   thefeoil.     Wills  v.  Rhen  Simpson  v.  Budd,  9ft  Cal.  488  \fifing 

Kohg,  70  Call  S48w     See  also  Clark  r.  Hobbft  t.  Duff,  43  Cal.  4815;  Brichihan 

Crane,  57  Cal.  629.  v.  Ross,  6^  Cial.  602;  Patrick  v.  WOrife, 

9.  RHIiiit  Ottt  BUtomlmt  aatllHMlilta-  64  Cal.  462;  Gray  v.  NUnan,  63  Csil. 
ilig  Motion.  —  *'  A  patty  movinjgr  fot  1  22b;  Schietftfy  v.  Tat>ia.  fA  Cal.  184*, 
new  trial  is  entitled  to  a  rulihg  upon  Curtis  v,  Superior  Ct.,  7d  Cal.  390]. 
his  motion  upon  the  basis  upon  Which  tetensioii  bjf  Court  Ahet  A^)f«emMii 
he  presents  it,  ih  order  that  he  may  Has  £t|ilrod.  —  Before  an  extension  bjr 
have  ahd  enjoy  Unembarrassed  his  agreement  of  the  parties  had  expired, 
fight  of  appeal  to  this  court.  If  his  the  ct)utt  g^hled  a  further  extension, 
notice  or  statement  ha^  hot  beeh  served  over  objectioh,  and  the  statement  wk^ 
or  filed  within  time,  that  is  a  good  Served  Withih  the  time  as  extended  by 
reason  why  his  moUoh  should  be  de-  the  couft,  but  more  thah  forty  diys 
nied  when  finally  btDiight  to  a  hekrihg;  after  the  statutory  time  had  expited. 
but  under  the  method  of  pfocedUte  It  Wab  held  thkt  the  sei-vke  Was  in 
pt«scribed  by  the  code  it  is  not  intended  time.  As  the  parties  could  extend  the 
that  the  record  upon  which  the  motioti  period  Rked  by  the  code,  it  wskg  im ma- 
is  made  may  be  first  stricken  out  ahd  terial  whether  the  time  Was  kept  ruh-* 
the  motion  then  denied."  Dictum  Ih  hihg  by  the  agreement  of  the  |>iarties 
Quivey  v,  Gambert,  32  Cal.  304.  or  by  the  otder  of  the  toUrt  extendih^ 

t.  The  court  should  not  strikeout  the  the  time  Under  section  it)540f  the  cod^. 

statement,  but  should  hear  any  objec-  Curtis  v,  Sujierior  Ct.,  70  Cal.  390. 

tions  which  the  adverse  party  may  offer  5.  llttMiiibli  by  CoUtt.  -^  Curtis  v.  Su- 

10  the  proposed  statement,  and  incbr-  perior  Ct.»  ^o  Cal.  J9t);    Matthews  v. 

porate  the  same  therein.     A  record  of  Supferibr  Ct.,  68  Cal.  6^». 

the  whole  matter  would  then  be  pre^  The  California  Code  Civ.  Pro.,  §  1654, 

served  for  review  on  appeal.     Sweeney  as  amettded  in  188O,  permits  aft  exien- 

t/.  Great  Falls,  etc.,  R.  Co.,  It  Mont.  34.  slon   of  time   for   the    jpreparatioh    of 

It  is  not  good  practice  to  strike  from  statements    upon   good   cause  shdwh, 

the  files  a  proposed  statement  because  but    provides    that    '*  such    extension 

the  right  to  it  new  trial  had  been  waived  shall  riot  ekceed  thirty   days  Without 

or  lost,  or  because  the  Statute  had  not  the    consent  of  ,  the   adveise   party." 

beeh  complied   With.      Calderwobd  v.  See  ihterprelatlon  in  CUrtis  v,  Superior 

Peyser,  43  Cal.  ilo;  Lucas  v.  Marys-  Ct.,  70  Cal.  300;  Bunnelv.  Stockton,  83 

Vllle,  44  Cal.  212;  Cottle  v,  Leitch,  45  Cal.  319;  Muir  v.  GalloWay,  61  Cal.  498 

Cal.  3Ba  [ddUbted   ih    Reay    v.   Butler,    99  Cal. 

For  a  time  this   question  seems  to  480I;  Cole  t^.  Wilcox,  99  Cal.  549.     For 

have  been  in  doubt.    See  remarks  ih  decisions  Under  the  Practice  Act  before 

9!W  Volume  XIV. 


Bvidenoe  in  Support  NEW  TRIAL.  of  Motion. 

to  serve  the  statement.*  The  order  of  extension  should  specify 
the  dates  within  which  the  statement  must  be  prepared  and 
served,*  and  should  be  entered  of  record  at  the  time  when  it  is 
made.* 

k.  Settlement  and  Correction  by  Judge. — The  same 
proceedings  may  be  taken  for  the  settlement  of  the  statement  as 
are  required  for  the  settlement  of  bills  of  exceptions.*  It  is  the 
duty  of  the  judge  to  correct  any  inaccuracy  so  as  to  make  the 
statement  truly  represent  the  case,  and  to  strike  out  all  useless 
and  redundant  matter,  notwithstanding  the  assent  of  the  parties 
to  such  inaccuracy  and  redundancy.* 

this  amendment,  see  Harper  v.  Minor,  Spanagel   v.   Dellinger,   34    Cal.    476, 

27  Cal.  112;  Carrillo  v.  Smith,  37  Cal.  overruling  "De  Castro  i/.  Richardson,  25 

338;  Coltle  V.  Leiich,  43Cal.  322;  Bear  Cal.  49. 

River,  etc.,  Water,  etc.,  Co.  v.  Boles,  24  8.  An  order  extending  the  time  must 

Cal.  354;  Jenkins  v.  Frink,  27  Cal.  337.  not  only  be  signed,  but  must  be  filed  or 

An  order  extending  the  time  within  entered  in  the  minutes  within  the  time 

which  the  statement  can  be  served  if  it  prescribed  by  the  statute.     Campbell  v. 

exceeds  the  period  of  extension  allowed  Jones,  41  Cal.  518;  Clark  v.  Strouse,  11 

by  law,  is  valid  only  as  to  such  period.  Nev.  76. 

Cottle  V.  Leitch,  43  Cal.  322.  4.  See    generally    article    Bills    of 

When  the  statutory  time  has  expired  Exceptions,  vol.  3,  p.  374;  Case  Made 

the  right  to  prepare  a  statement  is  lost  on  Appeal,  vol.  3,  p.  879. 

and  cannot  be  restored  by  the  court,  Mandanmi    to     Compel   Settlement. — 

and  no  order  of  extension  can  then  be  Where  it  appears  that  the  moving  party 

granted.     Hegeler  v,  Henckell,  27  Cal.  has  prepared  and  served  a  statement  in 

491;    Cooney  v.   Furlong,  66  Cal.  520;  time  and  has  notified  the  adverse  party 

Munch  V.  Williamson,  24  Cal.  167.  of  the  time  and  place  of  presenting  it 

Proposing  amendments  and  joining  to  the  judge  for  settlement,  if  the  judge 

in  the  settlement  without  preserving  an  refuses  to  settle  it  mandamus  wiN  lie 

objection  that  the  extension  was  be-  to  compel   him   to  do  so.      People  v. 

yond  the  statutory  limit  will  operate  as  Hewill,  56  Cal.  118;  People  v.  Crane, 

a  waiver  of  the  objection.     Walsh  v.  60  Cal.  279;  People  v.  Rosborough,  29 

Mueller,  14  Mont.  76.  Cal.   416;    People  v.    Keyser,  53   Cal. 

1.  Extension  of  Time  to  Serve  Statement.  184.  See  also,  for  a  discussion  of  this 
—  Although  section  1054  of  the  Cali-  subject,  article  Mandamus,  vol.  3,  pp. 
fornia  Code  of  Civil  Procedure  provides  561,576. 

for  the  extension  of  time  for  the  prep-        5.  Striking  Oat  Bednndant  and  Snper- 

aration    of   a  statement,  and  not   for  fluons  Matter.  —  The  statement  should 

the  service  of  the  statement,  an  order  contain   enough  of  the  evidence  and 

of  extension  carries  with  it  an  exten-  other  matter  to  explain  the  specifica- 

sion  of  the  time  for  the  service  of  the  tions  of  error,  and  no  more.     Where 

statement.     Bryant    v.    Sternfeld,    89  the  sufficiency  of  the  entire  evidence  is 

Cal.  611  [citing  Curtis  v.  Superior  Ct.,  not  attacked  by  the  specification  it  is 

70  Cal.  390;  Burton  v.  Todd,  68  Cal.  the  duty   of  the  court  to   strike  out 

485].  portions  of  the  evidence  not  necessary 

2.  For  construction  of  indefinite  to  an  understanding  of  the  exception 
orders  of  extension,  see  Jenkins  v.  and  to  require  the  moving  party  to 
Frink,  27  Cal.  337;  Bear  River,  etc.,  state  the  substance  and  effect  of  the 
Water,  etc.,  Co.  v.  Boles,  24  Cal.  354;  evidence.  Knowles  v.  Inches,  12  Cal. 
Easterby  z/.  Larco,  24  Cal.  179;  Harper  213;  Conroy  v,  Duane,  45  Cal.  601; 
V.  Minor,  27  Cal.  107.  McMinn  v.  Whelan,  27  Cal.  320. 

Amendment  of  Order.  —  An  order  A  Mere  Transcript  of  the  Beportei'i 
granting  an  extension  of  time  for  pre-  Notes  is  not  a  proper  form  for  a  state- 
paring  a  statement  "  on  appeal  "  may  ment.  It  is  the  duly  of  the  court  to 
be  amended  to  a  statement  for  "  a  new  require  the  substance  of  the  evidence 
trial,"  in  conformity  to  the  order  in-  to  be  given.  McMinn  v,  Whelan,  27 
tended,  although  the  term  has  expired.  Cal.  320. 
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Ingronmont  m  Amwidod.  —  When  the  statement  has  been  corrected 
by  the  judge,  and  the  amendments  allowed  or  disallowed,  it  is  the 
duty  of  the  moving  party  *  to  engross  or  copy  the  corrected  state- 
ment with  the  amendments  inserted  in  the  proper  places.* 

Signatnro  and  Gertiiloato  of  Allownnoo.  —  When  settled,  the  statement 
should  be  signed  by  the  judge  or  referee,  with  his  certificate  to 
the  effect  that  it  is  allowed,  and  should  then  be  filed  with  the 
clerk.' 

/.  Amendment  After  Settlement.  —  Although  the  state- 
ment has  been  settled  and  certified  it  may  be  amended  ^  by  the 
lower  court  *  after  the  term  has  expired.* 

1.  It  is  not  the  duty  of  the  clerk  to  his  certificate  to  the  effect  that  the  same 

engross     the    statement.      People    v,  is  allowed." 
Bartlett,  40  Cal.  143.  Oertiflcato  of  Sottlemont  —  The  certifi^ 

8.  See  Marlow  v.  Marsh,  9  Cal.  259;  cate  of  a  statement  need  not  enumerate 

People  V.  Edwards,  9  Cal.  291.     See  or  specify  each  kind  of  matter  contained 

also   Skillman  v.   Riley,   10  Cal.  300;  therein  as  settled  and  allowed.     A  cer- 

Baldwin  s'.  Ferre,  23  Cal.  461;  Kimball  tificate   reciting    that  "the   foregoing 

V.  Semple,  31  Cal.  661;  Bush  v.  Taylor,  statement  on  motion  for  a  new  trial  if 

45  Cal.  112;   Fant  v.  Tandy,  7  Mont,  a  full,  correct,  and  true  statement  of 

443;    Gallatin    Canal   Co.   v.   Lay,   10  the  evidence  in  the  foregoing  case,  and 

Mont.  528;  Smith  v,  Davis,  55  Cal.  26.  is  hereby  allowed,"  is  sufficient  to  per- 

Engrossment  is  not  required  where  mit  the  review  of  instructions  contained 

the  amendment  can  be  effected  by  in-  therein.     Arnold  v.  Sinclair,  12  Mont, 

terlineation  by  consent.     McCreery  v.  248. 
Everding,  44  Cal.  248.  A  mere  certificate  that   the  amend- 

A  statement  on  a  motion  for  ^  new  ments  have  been  allowed,  indorsed  on 

trial  will  not  be  disregarded  because  the  statement  by  the  judge,  is  insufii- 

amendments  thereto  are  not  engrossed  cient,  and  such  statement  will  not  be 

into  the  record,  but  occupy  a  separate  considered    on    appeal.       Baldwin    v, 

place   in   the  close  of  the  statement,  Ferre,  23  Cal.  461. 

where  such  amendments  consist  of  A  certificate  as  follows:  "  The  fore- 
additional  matter,  complete  and  intelli-  going  statement  on  motion  for  a  new 
gible  in  itself.  Penn  Placer  Min.  Co.  trial  has  been  settled  and  allowed 
V.  Schreiner,  14  Mont.  121.  by  me   and    is   correct,"   is  sufficient 

8.  Settlement  by  Sefinree.  —  When  all  although  placed  before  certain  attached 
the  proceedings  are  reported  to  the  exhibits  referred  to  and  identified  in 
court  by  the  referee  who  tried  the  the  statement  as  a  part  thereof, 
cause,  either  the  judge  or  the  referee  Sharon  v,  Sharon,  79  Cal.  633,  citing 
may  settle  the  statement.  Marshall  v,  Kirslein  v.  Madden,  38  Cal.  160. 
Golden  Fleece  Gold,  etc.,  Min.  Co.,  16  An  order  granting  a  new  trial  on  a 
Nev.  156.  statement  without  a  certificate  will  be  re- 
settlement by  Jndgo't  Soooeotor.  —  The  versed.  Sawyer  v.  Sargent,  65  Cal.  259; 
codes  provide  that  a  statement  may  be  Slater  v.  Union  Pac.  R.  Co.,  9  Utah  178. 
settled  by  the  successor  of  the  trial  i.  Low  t^.  McCallan,  64  Cal.  2:  Flynn 
judge.  Territory  v,  Bryson,  9  Mont,  v,  Cottle,  47  Cal.  527;  Spanagel  v, 
41;  People  V,  Hobson,  17  Cal.  424;  Dellinger,  34  Cal.  476  {overruling  De 
People  V,  Henderson,  28  Cal.  466;  Castro  v.  Richardson,  25  Cal.  49] ;  Mar- 
People  V,  Hodgdon,  55  Cal.  72;  Morse  shall  v.  Golden  Fleece  Gold,  etc.,  Min. 
V.  Evans,  6  How.  Pr.  (N.  Y.  Supreme  Co.,  16  Nev.  156. 
Ct.)  445.  5.  Amendment  by  Supremo  Court.  —  The 

Mere  SignAtoro  Insoffldent.  —  A  mere  Supreme  Court  has  no  power  to  correct 
signature  of  the  judge  on  the  statement  a  statement  upon  motion  for  a  new  trial 
is  not  sufficient.  McCartney  v,  Fitz  upon  affidavits  showing  an  error  there- 
Henry,  16  Cal.  185.  But  see  contra^  in.  Santa  Barbara  v.  Eldred,  95  Cal. 
Kidd  V.  Laird,  15  Cal.  177.  378;  Hyde  v,  Boyle,  86  Cal.  352;  Mat^ 

Under  Code  Civ.   Pro.   Cal.,  §  659,  ter  of  Gates,  90  Cal.  257. 
*'  when  settled,  the  statement  shall  be        6.  See  principles  in  Spanagel  v,  Del- 
signed  by  the  judge  or  referee,  with  linger,  34  Cal.  476. 
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XV.  Decibiov  of  Motiov  —  OsvEBAL  Pbivoiplbb  Oovssirnro  — 
1.  Disoretion  of  Tiial  Court.  —  Generally  the  motion  for  a  new  trial  is 
addressed  to  the  discretion  of  the  court  *  except  where  a  party  is 
entitled  to  a  new  trial  as  a  matter  of  right.*  The  trial  court  having 
seen  and  heard  all  that  takes  place  on  the  trial,  and  having  better 
opportunities  for  the  ascertainment  of  the  merits  of  the  case,  is 
allowed  a  wide  latitude  of  discretion  in  determining  motions  for 
new  trial,  and  appellate  courts  are  reluctant  to  interfere  unless  it 
clearly  appears  that  such  discretion  has  been  abused.'  '*  This 
does  not  mean  that  the  motion  is  to  be  granted  or  denied  at  the 
mere  pleasure  or  fancy  or  feeling  of  the  court,  but  that,  the  mat- 
ter being  one  which  cannot  be  determined  by  the  application  of 
definite  and  precise  rules,  it  is  to  be  acted  upon  in  the  exercise 
of  a  sound  practical  judgment,  in  view  of  all  the  relevant  facts  of 
the  particular  case."  ^  It  is  a  judicial  and  not  an  arbitrary  dis- 
cretion.* 

Limited  by  Bal«  of  Law  ud  Prooodwe.  —  Trial  courts  are  not  free  to 
exercise  their  discretion  in  all  cases,  but  are  limited  to  some 
extent  by  such  principles  of  law  as  are  applicable  to  the  case,  and 

1.  See  infra^  XXI.  8.   Discretion  of  to  fully  comprehend  and  appreciate  the 

Lower  Court.  merits  of  applications  for  new   trials 

8.  See  article  Ejectment,  vol.  7,  p.  and  intelligently  exercise   that   legal 

355.  discretion    committed    to    them,    and 

Liberal  Bole  in  Aotioni  of  ^ootment. —  when,  in   their  opinion,  the  circum- 

A    new    trial    may    be   granted   upon  stances  demand  it,   they  should    not 

slighter  grounds  in  an  action  of  eject-  hesitate  to  liberally  exercise  it  to  pro- 

ment  than   in  ordinary  actions,  espe-  mote   the  administration  of  justice." 

cially   where  no  damages   have   been  Dissenting  opinion  of   Sawyer,  C.  J., 

awarded   and   costs    imposed,  for  the  in  Kinsev  v.  Wallace,  36  Cal.  484. 

reason   that  a  new  trial  may  be  de-  Diieretion  Hot  Aifected  \sj  Statatee. — 

manded  under  the  suit  as  a  matter  of  The   power  to  exercise  discretion   in 

right  merely  upon  the  payment  of  all  granting  new  trials  is  the  same  as  at 

costs  and  damages.     Reid  v.  Young,  7  common  law,  and  is  not  affected  by  a 

N.  Y.  App.  Div.  400.  statute  permitting  an  assignment  of 

8.  Diioretion  of  Trial  Court  »■  to  Bam-  errors  as  to  orders  granting  or  refusing 

ages.  —  **  A  district  judge  who  hears  the  a  new  trial.     Hewitt  v.  Jones,  72  III. 

evidence  and  is  in  a  condition  to  duly  218. 

appreciate  the  force  of  every  item  of  4.   Pratt    v.    Pioneer  Press  Co.,   32 

testimony  given  before  him  would  be  Minn.  217. 

justified  in  exercising,  and  he  ought  5.  Judldal  but  Hot  Arbitrary  Difore* 
to  exercise,  a  wider  discretion  in  grant-  tion.  —  Haggin  v.  Christian,  i  A.  K. 
ing  new  trials  than  an  appellate  court  Marsh.  (Ky.)  579;  Vanderburg  t/. 
would  be  justified  in  exercising  in  re-  Campbell,  64  Miss.  89;  Com.  v.  Man- 
versing  his  orders  denying  them.  I  do  son,  2  Ashm.  (Pa.)  31;  Howser  v, 
not  perceive  any  evidence  that  the  Dis-  Com.,  51  Pa.  St.  332;  Tefft  ».  Marsh, 
trict  Court  did  not,  in  this  instance,  i  W.  Va.  38;  O'Meara  v.  State,  17  Ohio 
properly  deny  a  new  trial,  but  I  take  St.  515;  U.  S.  v.  Lewis,  2  N.  Mex.  459; 
this  occasion  to  observe  that  there  Carpenter  v.  Coe,  67  Barb.  (N.  Y.)  411; 
seems  to  be  an  impression  to  some  ex-  Piatt  v.  Munroe,  34  Barb.  (N.  Y  ) 
tent  prevailing  among  district  judges  291;  Longley  v,  Daly,  i  S.  Dak.  257. 
that  their  discretion  in  granting  new  The  discretion  of  the  trial  court  in 
trials  IS  limited  by  the  same  strict  and  granting  or  refusing  a  new  trial  must 
somewhat  rigid  rules  applicable  to  ap-  be  exercised  in  a  prudent  and  reason- 
pellate  courts.  If  this  is  so,  I  think  able  manner.  Tefft  v.  Marsh,  i  W.  Va. 
the  impression  erroneous.  The  posi-  38;  People  v,  Superior  Ct.,  5  Wend, 
tion  of   nisi  prius  judges  enables  them  (N.  Y.)  114. 
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by  the  usual  course  of  procedure.^ 

V^ve  to  Adniaiftor  SabotaatUl  Jutioo.  —  As  to  most  of  the  grounds 

for  a  new  trial  the  discretion  of  the  court  is  not  limited  by  any 
fixed  and  well-defined  rules  of  law,  except  that  the  court  is  bound 
to  grant  a  new  trial  where  substantial  justice  has  not  been  done.* 

1.  IMMTotioB  Mut  Ooafinrm  to  Frooo-  Oaimot  Bo  Exarelfod  Contrary  to  tho 
dont.  —  "  But  this  is  not  a  power  to  be  Law  or  Facta.  —  Although  the  trial 
exercised  arbitrarily,  or  otherwise  than  court  is  vested  with  a  discretionary 
according  to  the  usual  modes  of  proce-  power  to  grant  new  trials  and  there  is 
dure  in  such  cases,  as  established  and  a  stronger  presumption  in  favor  of  an 
understood.  Any  other  course  would  order  granting  than  of  an  order  deny- 
tend  to  the  confusion  of  parties  as  to  ing  a  new  trial,  such  discretion  is  not 
when  and  how  their  cases  should  be  arbitrary  and  is  confined  to  cases  of  in- 
made  up  and  presented,  and  thereby  sufficiency  of  the  evidence  and  the  like, 
make  the  administration  of  justice  less  The  Supreme  Court  is  not  deprived  of 
certain,  and  increase  the  chances  of  in-  the  power  to  reverse  an  order  granting 
justice."  Witters  v.  Sowles,  31  Fed.  a  new  trial  when  the  ground  for  such 
Rep.  5.  order  does  not  in  fact  exist,  or  is  not  a 

Vo  IMMrotion  Wkoro  Only  Conelnsioni  legal  ground,  or  the  applicant  is  barred 

of  Law  InyolTOd. —  It  is  held  that  on  an  by  his   own   negligence.      Clifford  v. 

application   for    a    new    trial    on    the  Denver,  etc.,  R.  Co.,  12  Colo.  125. 

ground    of    unavoidable    absence    of  Xrron  of  Law  in  Granting  Vow  Trial. 

counsel,  as    shown   by  an    uncontro-  —  It  is  conceded  that  if  the  court,  in 

verted  affidavit,  the  rule  that  the  action  ordering    a    new  trial,   misapplies  or 

of  the  lower  court  in  granting  or  refus-  mistakes   a    legal    proposition    as    to 

ing  a  new  trial  will  not  be  reversed  cumulative  or  impeaching  evidence  or 

unless  it  appear  to  be  clearly  erroneous  as  to  the  admissibility  of  the  affidavits 

has  no  application  where  the  facts  are  of  jurors,  such  ruling  will  be  reviewed 

undisputed  and  the  only  conclusion  to  with   the   same   freedom   as  if    made 

be  drawn  is  one  of  law.     McLeod  v,  at  any  other  stage  of  the  trial.     Shep- 

Shelly  Mfg.,  etc.,  Co.,  108  Ala.  81.  herd  v.  Brenton,  15  Iowa  84. 

IMiorotion  Ooromod  by  Logal  Bnloi.  —  Diioretion  at  to  Mai  by  Beforee.  —  In 

The  discretion  of  the  circuit  judge  in  cases  tried   by  referees  the  discretion 

granting  a  new  trial  must  be  governed  of  a  court  in  granting  a  new  trial  must 

by  legal  rules,  rather  than  by  his  mere  be  exercised  entirely  with  reference  to. 

will     or     pleasure.      Vanderburg     v.  the  evidence  disclosed  by  the  record. 

Campbell,  64  Miss.  89.  Hughley  v.  Wabasha,  69  Minn.  245; 

Although  the  discretionary  power  of  Minneapolis   First  Nat.    Bank    v.    St. 

the  trial  court  is  wide,  it  must  be  ezer-  Cloud,  (Minn.  1898)  75  N.  W.  Rep.  1054. 

cised   in   accordance  with  fixed   legal  8.  A  motion  for  a  new  trial  upon  the 

principles.     Freeman  v.  Rich,  i   Iowa  alleged  ground  that  the  evidence  is  in- 

504;    Hendricks  v.  Wallis,  7  Iowa  224;  sufficient  to  support  the  verdict  should 

Todd  V,  State,  25   Ind.  212;    Dorr  v,  be  granted  by  the  Circuit  Court  unless 

Watson,  28  Miss.  383.  it  clearly  appears  that  substantial  jus- 

UadtodtoIHrnbtfOlOMOt.  — *' Thedis-  tice  has  been  done.      But  when  the 

cretion  intended,  however,  is  not  a  ca-  same  question  is  presented  to  the  Su- 

pricious  or  arbitrary  discretion,  but  an  preme    Court,   on    appeal,   that  court 

impartial  discretion,  guided  and  con-  should  not  grant  a  new  trial  unless  it 

trolled  in  its  exercise  by  fixed   legal  clearly  appears  from  the  record  that 

principles.     It  is  not  a  mental  discre-  substantial  justice  has  not  been  done, 

tion,  to  be  exercised  ex  gratia,  but  a  Christy  v.  Holmes,  57  Ind.  314. 

legal  discretion,  to  be  exercised  in  con-  Abnso  of  IHooretion.  —  Where  the  dis- 

formity  with  the  spirit  of  the  law,  and  cretion  of  the  court  has  been  exercised 

in  a  manner  to  subserve  and  not  to  im-  in  such  a  way  as  to  prejudice  the  appli- 

pcde  or  defeat  the  ends  of  substantial  cant  for  a  new  trial  or  to  deprive  him 

justice.     In  a  plain  case  this  discretion  of  a  substantial  right,  an  order  refusing 

has  no  office  to  perform,  and  its  exer-  a  new  trial  will  be  reversed  for  abuse 

cise  is  limited  to  doubtful  cases,  where  of  discretion.     Roberts  v,  Leslie,  46  N. 

an  impartial  mind  hesitates."     Bailey  Y.  Super.  Ct.  76;  Brooklyn  v.  Patchen. 

V.  Taaffe,  29  Cal.  423.  8  Wend.  (N.  Y.)  47. 
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The  court  does  not  exercise  a  power  similar  to  a  review  on  appeal 
from  the  verdict  of  the  jury,  but  interposes  its  equitable  author- 
ity to  prevent  the  jury  from  inflicting  by  its  verdict  a  gross, 
material,  and  palpable  wrong.* 

S.  Court  May  Grant  on  Its  Own  Motion.  —  Courts  have  the  inher- 
ent power  to  correct  errors  in  cases  tried  before  them,  and  in  the 
exercise  of  such  power  may  grant  new  trials  on  their  own  motion 
or  for  grounds  not  specified  in  the  motion  of  one  of  the  parties.' 
This  power  has  been  limited  by  statutes  in  some  states.*     Such 

Initanoei  of  Abuo  of  Diioretion  —  Re-  Mo.  544;  Williams  c/.  Circuit  Ct.,  5  Mo. 
fusal  of  New   Trial  on  the  Ground  of    248;  State  v.  McCrea,  40  La.  Ann.  20; 

Surprise,  —  Porter  v.  Doe,  10  Ark.  186;  Weber    v,    Kirkendall,  44    Neb.   766; 

Trulock  V.  State,  i  Iowa  515;  Honore  Schmidt  v.  Brown,  80  Hun(N.  Y.)  183; 

V.  Murray,  3  Dana  (Ky.)  31;  Donallen  Mills  v.  Scott,  99  U.  S.  25;  Rext^.  Holt, 

V.  Lennox,  6  Dana  (Ky.)  89 (surprise  by  5  T.  R.  438;  Rex  ».  Morris,  2  Burr.  1189; 

trying    case   out  of  its  order  on   the  Rex  v.  Atkinson,  5  T.   R.  437,  note  a. 

docket);    Moreland  v.  McDermott,    10  See,  however,  Jordan  t^.  Tarver,  92  Ga. 

Mo.  6t»5;  Livingston's  Petition,  2  Abb.  379;  Lloyd  v.  Brinck,  35  Tex.  i;  Long 

Pr.  N.  S.  (N.  Y.  Ct.  App.)  i;  Chinn  v.  v.  Kingfisher  County,  5  Okla.  128. 

Taylor,  64  Tex.  385.  Granting  for  CauMi  Hot  Anigned  in 

Surprise  in  Testimony  of  Witness,  —  Motion.  —  A    court    has    the    inherent 

There  are  instances  where  refusal  of  a  power  to  order  a  new  trial  on  its  own 

new  trial  on  this  ground  has  been  held  motion  and  for  any  sufficient  causes  not 

an  abuse  of  discretion  because  result-  assigned  in  the  motion  for  a  new  trial, 

ing    in  manifest   injustice.      Todd   v.  Stanard   Milling   Co.    v.    White    Line 

Statf,  25  Ind.  212;  Delmas  v.   Margo,  Cent.  Transit  Co.,  122  Mo.  270;  Hewitt 

25  Tex.  3;  Rodriguez  v,  Comstock,  24  v.  Steele,  118  Mo.  463;  Lovell  v,  Davis, 

Cal.  85;  Wilson  z/.  Brandon,  8  Ga.    136;  52  Mo.  App.   342;    Baughman  v.   Na- 

Van  Tassell  v.  New  York,  etc.,  R.  Co.,  tional  Waterworks    Co.,  58  Mo.  App. 

I  Misc.  Rep.(N.  Y.  C.  PI.)  312;  Bristol  576. 

V.  Schultz,  68  Minn.  106.  A  judge  may  overrule  a  motion  for  a 

1.  Patteson  v.  Ford,  2Gratt.  (Va.)  19;  new  trial  and  at  the  same  time  grant  a 

Powell  V.  Manson,  22  Gratt.  (Va.)  177;  new  trial  for  causes  not  assigned  in  the 

Goode    V,    Love,   4    Leigh    (Va.)    635;  motion.     The  pendency  of  the  motion 

Cowles  V.  Coe,  21  Conn.   220;  Union  will  not  suspend  the  power  of  the  court 

Bank   v.    Middlebrook,   33    Conn.   95;  to  set  aside  the  verdict  on  its  own  mo- 

Covington  Mills  Co.   v.  Summers,  36  tion     Ellis  v.  Ginsburg,  163  Mass.  143. 

Ga.    615;     Fanning    c.    M'Craney,    i  8.  Statutes  Limiting  Power  of  Court. — 

Mori.   (Iowa)  398;  Cartwright  v.  Car-  A  statute  authorizing  a  court  to  cnter- 

penter,  7  How.  (Miss.)  328;  Dulaney  v,  tain  a  motion  to  set  aside  a  verdict  on 

Rankin,  47  Miss.  391;  Adams  r>.  Web-  the  minutes  does  not  prevent  a  judge 

ster,  25  La.  Ann.  113;  Huston  v.  Vail,  from  setting  aside  a  verdict  on  his  own 

51  Ind.  29Q.  motion.     Schmidt   v.    Brown,  80  Hun 

DivlBion  of  Opinion.  —  Upon  a  rule  to  (N.  Y.)  183. 

show  cause  why  a  new  trial  should  not  The  Missouri  statute  now  embodied 

be  granted,  if  the  judges  are  divided  in  in  Rev.  Stat.  Mo.  1889,  §  2241,  provid- 

opinion  as  to  granting  a  new  trial,  the  ing  that  "  only  one  new  trial  shall  be 

rule  must  be  discharged.     Lanning  v,  allowed  to  either  party,  except,    first, 

London,  4  Wash.  (U.  S.)  332;  Goddard  where  the  triers  of  the  fact  shall  have 

V.  Coffirf,  Davies  (U.  S.)  381;  Lehre  v.  erred  in  a  matter  of  law;  second,  when 

Murray,  2  B rev.  (S.  Car.)  19;  Colony  v.  the     jury     shall     be    guilty    of    mis- 

Hathaway,  i  Tyler  (Vt.)  281.  behavior,"  limits  the  power  of  the  court 

8.  Inherent  Power  of  Court  to  Grant  on  to  set  aside  a  verdict  and  award  a  new 

Its  Own  Motion.  —  Ex  p.  Henry.  24  Ala.  trial  on  its  own  motion  except  for  the 

638;    Gould   V,   Tatum,    21    Ark.   330;  causes   mentioned   therein.      State    v. 

Duff  V,  Fisher,  15  Cal.  380;  McCabe  v.  Adams,  84  Mo.  310,  affirming  12  Mo. 

Lewis,  76  Mo.  301;  Richmond  v.  Ward-  App.  436. 

law,  36  Mo.  313;  Simpson  v.  Blunt,  42  Under  statutes  which  require  a  mo- 
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extraordinary  power  should  be  exercised  sparingly  and   upon  due 
notice  to  the  parties  or  at  the  time  when  the  verdict  is  rendered.^ 

3.  Befoflal  Where  Both  Parties  Consent.  —  If  substantial  justice 
has  been  done,  the  court  is  not  bound  to  grant  a  new  trial 
although  requested  by  both  parties  to  do  so.' 

4.  Technical  and  Harmless  Errors  —  TecKnioai  Errors  —  ineqniubie 
Defensee.  —  Where  it  appears  that  substantial  justice  has  been  done, 
a  new  trial  will  not  be  awarded  for  mere  technical  errors  '  or  to 
permit  a  party  to  make  an  inequitable  defense.* 

Harmleie  Error.  —  It  is  an  invariable  rule  that  a  new  trial  will  not 
be  granted  for  harmless  errors  occurring  during  the  trial.* 

tion  CO  be  made  by  the  party  aggrieved  8.  Aiken  e/.  Bruen,  2i  Ind.  137;  Phe- 

and  notice  to  be  given  to  the  adverse  Ian  v.  Ruiz,  15  Cal.  90;  Rock  Island  v. 

party,  and  do  not  authorize  a  court  to  McEniry,  39  111.  App.  218;  Smedley  v. 

act  on  its  own  motion,  a  court  has  no  Chicago,  etc.,  R.  Co.,  45  III.  App.  426. 

power  to  award  a  new  trial.     Long  v,  "  When    a    suit   has   regularly   and 

kingfisher  County,  5  Okla.  128.  properly  been  prosecuted  and  defended 

California  Code  Civ.  Pro.,  §  662,  pro-  to  a  final  judgment,  by  which  substan- 

viding  that  a  verdict  may  be  set  aside  tial  justice  has  been  decreed,  the  par- 

by  the  court  on  its  own  motion  for  cer-  ties  are  not  entitled,  as  of   right,  and 

tain   causes,   limits  the   power  of  the  without  sufficient  reason,  to  evoke  the 

court  to  the  causes  specified  in  the  sec-  interposition  of  the  court  for  the  pur- 

tion.     Townley  2/.  Adams,  118  Cal.  382.  pose  of  having  the  cause  retried  and 

1.  Time  When  Power  fflionld  Hot  Be  again  determined,  at  the  expense  of  the 
ExerolMd.  —  The  court  should  exercise  public  and  to  the  delay  of  other  credit- 
such  power  promptly  and  not  on  a  mo-  ors,  although  both  of  the  litigants  join 
tion  for  judgment  long  after  the  time  in  the  application."  Nichols  v.  Sixth 
when  proceedings  fora  new  trial  might  Ave.  R.  Co.,  10  Bosw.  (N.  Y.)  260. 
have  been  commenced.  Gould  v.  Du-  8.  Teohnleal  Errors.  —  De  Clerq  v. 
luth,  etc..  Elevator  Co.,  2  N.  Dak.  216.  Mungin,  46  111.   112;  Creole  v,  Willey, 

In  Clement  v.  Barnes,  6  S.  Dak.  483,  83  111.  444;  Roseville    Union   Bank   v. 

it  was  held  that  an  order  setting  aside  Gilbert,  24  111.  App  334;  Woodward  v. 

a   verdict  on   the  court's  own  motion  Horst,  10  Iowa  120;  Buck  v.  Waddle,  i 

could  not  be  made  on  the  day  after  the  Ohio  357. 

verdict  was  returned.  The  court  said:  If  the  verdict  be  in  accordance  with 
"  To  hold  that  a  court  may,  upon  its  justice  it  will  stand  though  the  ruling 
own  motion,  set  aside  a  verdict  to  which  on  a  point  of  law  may  have  been  doubt- 
neither  party  has  objected,  one  day  ful.  Ingraham  v.  South  Carolina  Ins. 
after  its  rendition,  would  tend  to  con-  Co.,  2  Treadw.  (S.  Car.)  707;  Rogers  v. 
fuse  and  unsettle  the  practice,  and  lead  Page,  Brayt.  (Vt.)  169;  Breckenridge 
the  courts  and  practitioners  of  this  juris-  v.  Anderson,  3  J.  J.  Marsh.  (Ky.)  710; 
diction  into  the  realms  of  uncertainty.  Pearson  v.  Burditt,  26  Tex.  157. 
Upon  the  coming  in  of  the  jury,  the  4.  A  new  trial  will  not  be  granted  to 
parties  and  their  counsel  are  presumed  enable  the  applicant  to  avail  himself  of 
to  be  present  in  court,  for  the  purpose  a  legal  defense,  where  substantii.1  jus- 
of  taking  an  exception  to  any  ruling  of  tice  has  been  done  and  such  defense 
the  court  in  relation  to  the  verdict;  and  would  be  inequitable.  McConnell  v. 
it  is  evident  that  the  legislature  did  not  Strong,  11  Vt.  280. 
intend  to  subject  the  prevailing  party  A  new  trial  will  not  be  granted  to 
to  the  hardship  of  having  his  verdict,  permit  a  mere  technical  defense.  Bush 
to  which  the  other  side  has  made  no  v.  Critchfield,  5  Ohio  109;  Bates  v. 
objection,  set  aside  without  notice  and  Cooper,  5  Ohio  115. 
without  a  hearing,  and  upon  the  court's  5.  Harmleis  Errors.  —  For  errors  held 
own  motion,  after  the  jury  has  been  to  be  harmless,  see  article  Appeals, 
discharged  and  the  witnesses  have  sep-  vol.  2,  p.  537. 

arated  and  the  litigants  have  returned  As  to  errors  relating  to  the  procedure 

to  their  respective  vocations  or  places  for  new  trial,  see  the  various  subtitles 

of  abode."  herein,  and  especially  infra,  XXI.  Rf- 
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6.  FrobabUity  that  Hew  Trial  Will  Change  the  Besnlt.  —  The 

test  applied  in  all  applications  for  a  new  trial  is  whether  the  new 
trial  will  probably  change  the  result.  If  the  result  would  prob- 
ably be  the  same  a  new  trial  will  be  refused,  as  substantial  jus- 
tice has  been  done.* 

6.  Small  Amount  Inyolyed.  —  A  new  trial  will  not  be  granted 
where  the  amount  in  dispute  is  too  small  to  merit  a  re-examina- 
tion *  or  where  the  applicant  can  recover  only  nominal  damages 
in  any  event.*  In  such  cases  the  maxim  de  minimis  non  curat 
lex  is  applied.* 

7.  Hew  Trial  to  Keoover  Hominal  Damages  —  TailiiTt  to  Amoh 
Vomiiua  Dunaget.  —  Error  in  failing  to  assess  nominal  damages 
is  considered  as  a  mere  harmless  error,  not  affecting  the 
substantial  rights  of  the  parties,^  and  is  not  a  ground  for  a  new 

view  of  Order  Granting  or  Denying  New  Minn.  452;    Harris  v,   Kerr,  37  Minn. 

Trial,  537;     Crawford    v.    Bergen,   91    Iowa 

As  to  errors  in  instructions  and  evi-  675;  Watson  v.  Van  Meter,  43  Iowa  76; 

dence,   see  supra^    III.    12.   Errors  of  Portman    v.    Kiemish,    54    Iowa   198; 

Law  Occurring  at  the  Trial,  Rowley  v.  Jewett,  56  Iowa  492;  Phenix 

1.  See  supra^  III.  5.  Accident  or  Sur^  Ins.  Co.  v.  Findley,  59  Iowa  591;  Wire 

prise;  III.    ii.   Newly  Discovered  Evi-  v,    Foster,  62  Iowa   114;    Schwartz   v. 

dence;  III.  12.  Errors  of  Law  Occurring  Davis,  90  Iowa  324. 

at  the  Trial.  To    BeooTer    YindiotiTe    BamagM. — 

8.  Badgley  v.  Heald,  9  111.  64;  Engel  Where  the  plaintiff  is  entitled  to  merely 

V,  Fischer,  44  111.  App.  362;  Kimball  v,  nominal  damages  a  verdict  for  the  de- 

Castagnio,  8  Colo.  525.  fendant  will  not  be  set  aside  to  enable 

8.  See  Am.  and  Eng.  Encyc.  of  Law  a  party  to  recover  vindictive  damages. 

(2d  ed.),  tit.  Damages,  vol.  8,  p.  560.  McKee  v.  Ingalls,  5  111.  30;  Johnson  v. 

4.  See  Am.  and  Eng.  Encyc.  of  Law  Weedman,    5    111.    495;    Comstock   v. 
(2d  ed.),  tit.  De  Minimis  Non  Curat  Lex.  Brosseau,  65  111.  39. 

Such  maxim  is  not  applicable  where  A  Yerdlet  Againit  tlie  Weight  of  £▼!• 

the  evidence  showed  that  the  value  of  denoo  will  not  be  set  aside  for  a  new 

the  property  replevied  did  not  exceed  trial   where   the   plaintiff  can   recover 

three  hundred  and  sixty  dollars,  and  only  nominal  damages, 

the  court  found  the  value  at  three  bun-  Arkansas.  —  Trippe    v.   Du    Val,   33 

dred  and  seventy-five  dollars,  as  the  Ark.  811. 

appellate  court  could   not  change  the  Connecticut.  —  Briggs    v,    Morse,   42 

judgment  to  an  amount  not  supported  Conn.  258;  Cooke  t^.  Barr,  39Conn.  296. 

by  the  findings.     The  judgment  must  Illinois.  —  Clark  v.   Hatfield,  88  111, 

be  reversed  and   remanded  for  a  new  440;  Sheen  v.  Peoria  Journal  R.  Co.,  53 

trial.     Merrill  v.  Hurlburt,  63  Cal.  494.  111.  App.  267. 

Where  a  verdict  for  $37.90  was  ren-  Indiana.  —  State  v.  Miller,  5  Blackf. 

dered  on  a  claim  of  $75*8i  for  rent,  it  (Ind.)  381;  Black  v.  Coan,  48  Ind.  385; 

was  held  error  to  refuse  a  new  trial.  State  v.  Cloud,  94  Ind.   174;  Jennings 

although    the   trial   court   was  of  the  v.  Loring,  5  Ind.  250. 

opinion   that   the    difference    was    too  Minnesota.  —  Warner  v.  Lockerby,  31 

small   to  justify    another    trial,   being  Minn.  421;  Harris  v.  Kerr,  37  Minn, 

less  than  the  costs  to  be  incurred  by  the  537. 

county  by  a  new   trial.     Galloway  v.  New  York.  —  Brantingham  v.  Fay,  I 

Weber,  55  111.  App.  366.  Johns.  Cas.  (N.  Y.)  255;  Exp.  Baily,  2 

5.  See  Am.  and  Eng.  Encyc.  of  Law  Cow.  (N.  Y.)  479;    Rundell  v.  Bader, 
(2d  ed.),  tit.  Damages,  vol.  8,  p.  560.  10  Wend.  (N.  Y.)  119;  Jarvis  v.  Halhe* 

lUlore  to  Afsaos  Hominal  Damages.  —  way,  3  Johns.  (N.  Y.)  180. 

A  new  trial  will   not  be  granted  for  a  South    Carolina.  —  Futch  v.  Walker, 

failure    to    assess    nominal     damages  i  Bailey  L.  (S.  Car.)  98;  El  well  v.  Brad- 

where  no  question  of  permanent  right  ham,  2  Spears  L.  (S.  Car.)  168. 

is    involved.     Knowles    v.    Steele,    59  Wisconsin. — Jones  z/.  King,  33  Wis. 
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trial  *  unless  a  question  of  permanent  right  is  involved  or  the 
right  to  recover  costs  is  material. 

XVL  Obdeb  Obahtivo  ob  BEFusive  Hew  Tbial  —  1.  Statement 
of  GTOunds  in  the  Order.  —  The  order  granting  or  refusing  *  a  new 
trial  should  specify  the  reasons  or  grounds  on  which  the  court 
based  its  order,  so  that  the  rights  of  the  parties  may  be  deter- 
mined thereafter.'  Such  a  statement  is  necessary  in  order  to 
inform  the  appellate  court  as  to  the  reasons  which  controlled  the 
lower  court,  and  also  to  preserve  the  rights  of  the  parties  in  the 
subsequent  taxation  of  costs  ^  or  the  subsequent  application  for 
a  second  new  trial.* 

Adlure  to  State  Groundi.  —  In  some  states  statutes  requiring  the 
court  to  state  its  reasons  in  the  order*  are  construed  to  be  merely 
directory,  and  the  failure  to  make  such  statement  does  not  ren- 
der the  order  void.'' 

5.  Effect  of  Order  and  Its  Conditions  —  Vacates  Verdict  and  Judgment. 
—  An  order  granting  a  new  trial  in  effect  vacates  a  former  judg- 
ment, without  any  special  order  to  set  it  aside,*  and  also  sweeps 

422;    Hibbard  v.  Western  Union  Tel.  is  made,  although  it  is  better  practice 

Co.,  33  Wis.  558.  to  do  so.     If  there  is  no  reason  stated 

Enj^lartd.  —  Macrow  v,  Hull,  I  Burr,  in  the  order,  the  presumption  is  that  a 

II;  Farewell  v.   Chaffey,  I   Burr.  54;  new  trial  was  granted  because  the  court 

Harris  v,  Jones,  i  M.  &  Rob.  173.  thought  the  verdict  to  be  against  the 

1.  Ross  V.   Thompson,    78   Ind.   90;  weight  of  the   evidence.      Schraer  v. 

Watson  V.   Van   Meter,   43   Iowa    76;  Stefan,   80    Wis.   653;    Shrewsbury   v. 

Trippe  v.  Du  Val,  33  Ark.  811.  Miler,  10  W.  Va.  115;  Rixey  v.  Ward, 

8.  Where  the  Motion  Is  Hot  Filed  in  3  Rand.  (Va.)52;  Matter  of  Martin,  113 

Time,  an  order  overruling  such  motion  Cal.  47Q. 

should  show  that  the  court  dismissed  A  Written  Opinion  Hot  Incorporated  in 

the  motion  for  that  reason,  and  not  be-  the  Beeord,  but  merely  filed  with  the 

cause  the  grounds  stated  therein  were  papers  in  the  case,  is  not  made  a  part 

insufficient.     William   H.  T.   v.  State,  of  the  record,  and  does  not  '*  specify  of 

18  Fla.  883;  Dupuis  v,  Thompson,  16  record  the  ground  or  grounds  on  which 

Fla.  70.  said  new  trial  is  granted."     Hewitt  v, 

8.  Boswell  V.  Jones,   i  Wash.  (Va.)  Steele,  118  Mo.  463;  Kreis  v.  Missouri 

322;      Marietta   v,    Emerson,   5    Ohio  Pac.  R.  Co..  131  Mo.  533. 

St.  288;  State  V,  Edwards,  35  Mo.  App.  Wkere  the  Court  Fails  to    State   the 

680;  Bqrkheim  v.  Fireman's  Fund  Ins.  Oronnd  on   which    the   new   trial   was 

Co.,  38  Cal.  505.  granted,  the  appellate  court  will  sus- 

4.  See  iMt/ra,  XVII.  Costs  on  Granting  tain  the  order,  if  it  can  be  sustained 

New  Trial,  upon  any  one  or  more  of  the  grounds 

6.  See  infra,  XXIII.  Subsequent  New  assigned  in  the  motion.  Hewitt  v. 
Trials,  Steele,  118  Mo.  463;  Kreis  v.  Missouri 

6.  State   V.   Edwards,   35    Mo.   App.  Pac,  R.  Co.,  131  Mo.  533;  Brunswick 

680;  O'Mearav.  Swandson,  62  Mo.  App.  First  Nat.  Bank  v.  Wood,  124  Mo.  72. 

71;     Hewitt   V.    Steele,    118   Mo.  463;  7.  Coleman   v,    Davis,    13   Colo.  98; 

Kreis  v,  Missouri  Pac.  R.  Co.,  131  Mo.  Gomer  v,  Cha£fe,  5  Colo.  383;   Bork- 

583;  McRae  v.  Garth  Lumber  Co.,  102  heim  v.  Fireman's  Fund   Ins.  Co.,  38 

Mich.  488.  Cal.  505. 

See  grounds  stated  and  reasons  8.  Randolph  v,  McCain,  34  Ark.  696; 
assigned  in  the  order  refusing  a  new  Thompson  v.  Smith,  28  Cal.  534;  Mar- 
trial  in  Patterson  v.  Collier,  77  Ga.  tin  v.  Matfield,  49  Cal.  42;  Flemings. 
292.  Lord,  I  Root  (Conn.)  214;   Low  v.  Fox, 

In  the  Abienoe  of  Statnte  there  is  no  56  Iowa  221;    Maxwell    v,    Campbell, 

law  which  requires    the  trial  court  to  45  Ind.  361;  Louisville  Rock,  etc.,  C©. 

specify  the  grounds  on  which  the  order  v,  Kerr,  78  Ky.  13;  State  v.  Judge,  35 
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away  a  general  or  special  verdict,  and  leaves  the  case  as  though 
no  trial  had  taken  place.*  Where  a  new  trial  is  granted  condi- 
tionally, the  judgment  is  not  thereby  absolutely  vacated  until  all 
the  conditions  are  performed.* 

3.  Hew  Trial  as  to  Fart  of  the  Imei.  —  An  order  granting  a  new 

trial  will  be  presumed  to  award  a  new  trial  on  all  of  the  issues, 
and  to  re-6pen  the  whole  case,  unless  there  are  specific  directions 
to  the  contrary.'  Where  all  the  issues  are  essential,  and  each 
involves  the  merits  of  the  controversy,  the  whole  case  must  be 

La.  Ann.  1104;    Patterson   v.  Lough-  Setting  Afide  Seoend  Y erdiet  —  Jndg* 

ridge,  46  N.  J.  L.  138.    See  also  article  ment  on  nnt.  —Where  a  verdict  for  the 

Opening,    Vacating,  and    Amending  plaintiff  is  set  aside  and  a  new  trial  re- 

JUDGMENTS.  sults  in  a  verdict  for  the  defendant,  a 

In  Criminal  Ouat.  —  A  remittitur  of  court  will  not  set  aside  the  second  ver- 
the  Supreme  Court  granting  a  new  trial  diet  and  render  judgment  on  the  first  if 
in  a  criminal  case  need  not  expressly  the  motion  for  judgment  is  not  made 
set  aside  the  verdict  and  judgment,  until  after  the  second  verdict  is  re- 
State  V.  Stephens.  13  S.  Car.  285.  turned.     Knowles  v,  Dow,   aa  N.   H. 

Bight  of  Appeal.  —  An  order  granting  387. 

a  new  trial  does  not  vacate  a  judgment  But  where  a  new  trial  is  improperly 

so  as  to  prevent  the  adverse  party  from  ordered  and  the  second  verdict  is  set 

appealing  from  the  verdict.     Mountain  aside,  a  judgment  should  be  entered  on 

Tunnel  Gravel  Min.  Co.  v.  Bryan,  11 1  the  first  verdict.     Brevard  v.  Graham, 

Cal.  36;  Pierce  v.  Birkholm,  no  Cal.  a  Bibb  (Ky.)  177. 

669.  Bight  to  Jnry  Trial.  ~  Where  a  case 

Whero  a  Bew  Trial  Is  Had,  and  a  Bew  tried  by  the  court  is  reversed  and  re- 

Jndgment  Is  Benderod,  the  effect  of  the  manded  for  a  new  trial  the  adverse 

new  trial  is  to  vacate  the  previous  judg-  party  is  entitled  to  a  jury  trial  as  to  the 

ment,  although  there  may  be  no  formal  whole  case,  and  a  judgment  cannot  be 

order    setting  it    aside.      Colchen   z/.  rendered  by  the  court  after  trying  a 

Ninde,  120  Ind.  88.  portion  of  the  issues.     Isler  t/.  Koonce, 

1.  Edwards  v.  Edwards,  aa  111.  121 ;  83  N.  Car.  55;  Benbow  v,  Robbins,  73 

Hidden  v,  Jordan,  a8  Cal.  301.  N.  Car.  422. 

Whero  the  Jury  Betnmed  a  OonenlVor-  Bflbet  in  Griminal  Cases.  —  An  order 

diet,  and  Also  Speoial  Findings,  an  order  granting  a  new  trial  in  criminal  cases 

granting  a  new  trial  sweeps  away  both  leaves  the  parties  in  the  same  condition 

the  verdict  and   the   special   findings,  as    though    no   trial   had   been    had. 

and  leaves  the  case  as  though  no  trial  Ex p,  Bradley,  48  Ind.  548. 

had  been  had.     McCrum  v,  Corby,  15  S.  Mabley  v.  Judge,  41  Mich.  31. 

Kan.  112;  State  v.  Templin,   122  Ind.  Conditional  Yerdiot.  —  Where,   in    an 

23s;    Hollenbeck  v.  Marshalltown,   62  action  in  ejectment,  a  conditional  ver- 

lowa  21.  diet  is  rendered  in  favor  of  the  plaintiff 

A  Portion  of  the  Findings  of  the  court  upon  paying  certain  sums  of  money,  a 

cannot  be  set  aside  without  vacating  rule  for  anew  trial  obtained  by  him 

the  entire  findings  and  decree.     State  will  postpone  the  time  for  performance 

V.   Templin,    122   Ind.    235;    Jones  v.  of  the  condition   in  the  verdict  until 

Swepson,  94.  N.  Car.  700.  such    rule   is  disposed    of.     Jones    ». 

Joint  Defendants.  ~  In  a  suit  for  dam-  Backus,  114  Pa.  St.  120. 

ages  against  a  city  and  an  individual  8.  Hidden  v,   Jordan,   28   Cal.   302; 

jointly,  the  court  dismissed  the  suit  as  Brenner  v.  Coerber,  42  III.  497;  Chapin 

to  the  city,  because  no  cause  of  action  v,  Thompson,  80  N.  Y.  275;  Converse 

was  alleged  against  it,  and  a  verdict  v.  Bloom,  20  La.  Ann.   555;  Zaleski  v. 

was  rendered  in  favor  of  the  other  de«  Clark,  45  Conn.  397. 

fendant.     It   was  held   that  an  order  An  order  that  the  cause  "  stand  for 

granting  a  new  trial  only  vacated  the  trial  "  opens  the  whole  case  and  does 

verdict  and  did  not  reopen  the  case  as  not  restrict  the  issues  on  a  new  trial, 

against  the  city.    Atlanta  s/.  Anderson,  Davis    v.    Stone,    117   Mass.  486,   120 

90  Ga.  481.  Mass.  aa8. 
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opened.  ^  Where  the  material  issues  were  correctly  found  upon 
the  first  trial,  and  the  error  does  not  touch  the  merits,  a  partial 
new  trial  to  correct  that  error  may  be  granted.*     In  some  states 

1.  Bennett  v,  Closson,  138  Ind.  542;  one  of  the  parties  where  a  proper  de- 
Johnson  V.  McCuUoch,  89  Ind.  270;  cision  is  not  dependent  upon  the  judg. 
Peed  V.  Brenneman,  72  Ind.  288;  Bisel  ment  as  to  the  other,  and  can  therefore 
V.  Tucker,  121  Ind.  249;  Hollenbeck  v,  be  affirmed  in  part  and  reversed  in  part. 
Marshalltown,  62  Iowa  21;  Neediest.  Boone  v.  Hulsey,  71  Tex.  176;  Hamil- 
Burke,  27  Mo.  App.  211 ;  Holmes  ton  t^.  Prescott,  73  Tex.  565. 
V.  Godwin,  71  N.  Car.  306;  Merony  e^.  8.  Alabama,  —  Walker  v.  Blassin- 
Mclntyre,  82  N.  Car.  103;  Jones  game,  17  Ala.  810;  Edwards  v.  Lewis, 
V.  Swepson,  94  N.  Car.  700;  Foster  v.  18  Ala.  494. 

Browning,  4  R.   I.  47;    Hamilton  v,        California,  —  San  Diego  Land,  etc., 

Prescott,  73  Tex.  565 ;  Long  z^.  Gamett,  Co.   v,   Neale,   78  Cal.  63,  and  cases 

45  Tex.  401;   Treat  v,  Hiles,  75  Wis.  cited. 
265.  Iowa,  —  Dawson  v.  Wisner,  1 1  Iowa 

Where  the  jury  has  found  some  of  6;  Woodward  v,  Horst,  10  Iowa  120. 
the  issues  in  favor  of  the  plaintiff,  and        Massachusetts,  —  Merchants'  Ins.  Co. 
one  in  favor  of  the  defendant,  and  a  v,  Abbott,  131  Mass.  397;  Pratt  t/.  Bos- 
new  trial  is  granted  to  the  plaintiff  on  ton  Heel,  etc.,  Co.,  134  Mass.  300;  Rob- 
the  ground  of  misdirection  by  the  court  bins  v.  Townsend,  20  Pick.  (Mass.)  345; 
In  a  matter  of  law  pertaining  solely  to  Winn  v.  Columbian  Ins.  Co.,  12  Pick, 
the  latter  issue,  a  new  trial  will  not  be  (Mass.)  279;  Bard  well  v,  Conway  Mut. 
granted,  unless  the  defendant  consents  F.  Ins.  Co.,  118  Mass.  465. 
thereto,  as  to  the  latter  issue  alone,  but        Montana,  —  Ramsdell    v,    Clark,    20 
all  the  issues  must  be  again  submitted.  Mont.  103. 
Foster  v.  Browning,  4  R.  I.  47.  Nevada,  —  Lake  v.  Bender,  18  Nev, 

At  Common  Law  a  new  trial  could  not  361. 
be  granted  in  civil  cases  at  the  instance        New  Hampshire.  —  Lisbon  v,  Lyman, 

of  one  of  several  defendants,  nor  as  to  49  N.  H.  586. 

a  part  of  the  issues.     2  Tidd's  Practice        New   York,  — Joseph  Schlitz    Brew- 

oil  \ciiing  Edie   v.  East-India  Co.,  2  ing  Co.  z^. .Ester,  86  Hun  (N.  Y.)  22; 

Burr.  1224,  I  W.  Bl.   298;    Parker  v,  Lavelle  v,  Corrignio,  86  Hun  (N.  Y.) 

Godin,  2  Stra.  814;  Swain  v.   Hall,  3  135. 

Wils,  47;  Rex  t'.  Pool,  E.  1734;  Dexter       North  Carolina,  —  Holmes  r.  Godwin, 

V,  Barrowby,  E.  25  Geo.  II.;    Barnes  71  N.  Car.  306. 
436].  Ohio,  —  Sprague  v,  Childs,  16  Ohio 

In   aa   AiOtloa  on  an  Administrator's  St.  107. 
Bond,  where  several  breaches  have  been        South  Carolina,  —  Laney  v.  Bradford, 

assigned,  issues  joined,  and  findings  4  Rich.  L.  (S.  Car.)  i. 
made,  an  order  granting  a  new  trial  as        But  see  contra^  Johnson  v.  McCul- 

to   one  issue  has  the  legal  effect   of  loch,  89  Ind.  270;    Morris  v.  State,  i 

granting  a  new  trial  as  to  all.     State  e^.  Blackf.  (Ind.)  37;    Dale  v,  Mosely,  4 

Templin,  122  Ind.  235.  Stew.  &  P.  (Ala.)  371. 

Texas  —  Vew  Trial  as  to  One  Party  or  If  the  jury  omits  a  matter  which  goes 
Onolstoe.  —  Under  Rev.  Stat.  Tex.  1895,  to  the  point  of  the  issue,  the  new  trial 
Art'  I337t  providing  that  *'  only  one  must  be  in  toto,  but  when  all  the  ma- 
final  judgment  shall  be  rendered  in  any  terial  facts  are  found  correctly,  and  the 
cause  except  where  it  is  otherwise  error  does  not  touch  the  merits,  the 
specially  provided  bylaw,"  a  new  trial  court  may  award  a  writ  of  inquiry  or  a 
cannot  be  granted  as  to  one  party  or  restricted  new  trial  to  correct  the  error, 
one  issue.  Hume  v,  Schintz,  (Tex.  Holmes  v,  Godwin,  71  N.  Car.  306; 
Civ.  App.  1897)  40  S.  W.  Rep.  1067;  Merony  v.  Mclntyre,  82  N.  Car.  103. 
Schintz  V,  Morris,  13  Tex.  Civ.  App.  Where  Issues  Haye  Been  Correctly  and 
580;  Long  V.  Garnett,  45  Tex.  401;  Fnlly  Tried  or  conceded  at  the  former 
Gulf,  etc.,  R.  Co.  V.  James,  73  Tex.  12;  trial  the  court  may  direct  that  such 
Wootters  v,  Kauffman,  67  Tex.  488;  issues  shall  not  be  tried  again.  Rob- 
Parker  V,  Adams,  2  Tex.  Civ.  App.  bins  t^.  Townsend,  20  Pick.  (Mass.)  345; 
357.  Hubbell  V,  Bissell,  2  Allen  (Mass.)  196; 

But  a  new  trial  may  be  granted  by  Merchants'    Ins.    Co.   v,   Abbott,    131 

the  Supreme  Court  on  reversal  as  to  Mass.  397. 
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the  trial  court  has  the  same  power  as  the  appellate  court  to  grant 
a  new  trial  as  to  some  of  the  issues.^ 

4.  Hew  Trial  as  to  Some  Parties  —  The  common-law  rule  that  a 
new  trial  could  not  be  granted  in  civil  actions  at  the  instance  of 
one  of  several  defendants '  does  not  generally  prevail,'  and  a 
new  trial  may  be  granted  as  to  one  or  more  of  several  parties  and 
refused  as  to  others. *•  Such  is  the  rule  under  the  codes  even 
though  but  one  final  judgment  can  be  rendered.* 

1.  Duff  V,  Duff,  loi  Cal.  i.  one  of  several  defendants.    8  Tidd's 

Istoe  B«ftrl«ted  at  to  DaaafOi.^  Practice  819:  Bac.  Abn,  tit.  Trial,  L, 
When  exceptions  are  sustained  on  the  i;  BuUer's  N.  P.  326;  Bond  v.  Spark, 
sole  ground  of  an  error  in  the  rejection  12  Mod.  375;  Parker  v.  Godin,  2  Stra. 
of  evidence  which  affected  the  question  814;  Rex  v,  Mawbey.  6  T.  R.  619; 
of  damages  only,  a  new  trial  will  be  Berrington*s  Case,  3  Salk.  362. 
confined  to  the  assessment  of  damages.  8.  Such  rule  seems  to  have  been 
Kent  V,  Whitney,  9  Allen  (Mass)  62;  disapproved  as  an  unreasonable  re- 
Win  n  V.  Columbian  Ins.  Co.,  12  Pick,  itriction  on  the  power  of  the  court  to 
(Mass.)  279;  Haley  v,  Dorchester  Mut.  grant  a  new  trial  in  furtherance  of  jus- 
F.  Ins.  Co.,  12  Gray  (Mass.)  54S ;  Boyd  tice.  Rex  v.  Mawbey,  6  T.  R.  619; 
V,  Brown,  17  Pick.  (Mass.)  453;  Hans-  Oakley  ».  Steddiford,  3  Johns.  (N.  Y.) 
ton  r.  Sale,  6  Smed.  &  M.  (Miss.)  634.  253.     See  review  and  criticism  of  above 

Smr  at  te  Crots-eomplaikt.  —  Under  cases  in  note  2  by  Shaw,  C.  J.,  in  Bick- 

the  provisions  of  the    Iowa    court    a  nell  v.  Dorion,  16  Pick.  (Mass.)  478. 
court,  on  finding  that  an  error  occurred        i.  Albright  v.  McTighe,  49  Fed.  Rep. 

only  in  an  allowance  of  the  defendant's  817;  Seborn  v.  State,  51  Ga.  164:  Sims 

cross-action,  will  order  a  new  trial  to  v.  State,  87  Ga.  569;  Huntington  First 

extend  thereto,  without  disturbing  the  Nat.  Bank  v.  Williams,  126  Ind.  423; 

judgment   establishing    the  plaintiff's  Houston  v,  Bruner,  39  Ind.  376;  Lee  v. 

claim.     McAfferty  v.  Hale,  24  Iowa  355.  Fletcher,  46  Minn.  49;  Clark  v.  Austin. 

WaiTtr  of  Ooiidi1doii«  —  If  a#motion  for  38  Minn.  487;  Brown  v.  Burrus,  8  Mo. 

a  new  trial  is  granted  for  the  purpose  26;  Palmer  v,  Kennedy,  7  J.  J.  Marsh, 

of  submitting  to  another  jury  a  single  (Ky.)  498;    Terpenning    v.   Gallup,   8 

specified  question  of  fact,  the  party  who  Iowa  74;  Gordon  v.  Pitt,  3  Iowa  385; 

obtained   the   verdict  may   waive   the  Heffner    v.    Moyst,  40   Ohio  St.    112; 

condition  in  his  favor;  and  if,  at  the  Hayden  v.  Woods,  16  Neb.  306;  Smith 

new  trial,  he  puts  his  case  upon  an-  v.  Foster,  3  Coldw.  (Tenn.)  147. 
other  ground,  the  whole  case  is  thereby        Contra.  —  A    new     trial     cannot    be 

opened  to  the  other  party.     Seccomb  tr.  granted  as  to  one  party.     If  the  evi- 

Provincial  Ins.  Co.,  4  Allen  (Mass.)  152.  dence  is  not  sufficient  as  to  one  party  or 

Tha  Evidonee  on  a  Vow  Trial  at  to  Ono  there  is  error  as  to  one  party,  there 

Istoo  must  be  restricted  to  such  issue,  must  be  a  new  trial  as  to  all  parties. 

Brenner  V.  Coerber,  42  111.  497;  Kent  v.  Sperry    z.    Dickenson,    82    Ind.    132; 

Whitney,  9  Allen  (Mass.)  62;  Lake  v,  Rtggs    v.    Hatch,    16   Fed.    Rep.   839; 

Bender,  18  Nev.  361;   Amherst  Bank  Draper  v.  State,  i  Head  (Tenn.)  262; 

V.  Root,  2  Met.  (Mass.)  542;  Seccomb  Trousdale     v.     Donnell,     4    Humph. 

V.  Provincial  Ins.  Co.,  4  Allen  (Mass.)  (Tenn.)  273.    See  review  of  above  cases 

152;  Pratt  V,  Boston  Heel,  etc.,  Co.,  134  in  Albright  v.  McTighe,  49  Fed.  Rep. 

Mass.  300.  817.    See  also  proceedings  in  Schintz 

Where  the  error  was  in  the  admission  v.  Morris,  13  Tex.  Civ.  App.  580. 
of  improper  evidence  to  prove  one  fact,        9.  In  Holborn  v.  Naughton,  60  Mo. 

the  court  may  confine  the  evidence  on  App.  100,  it  was  said:  "  The  rule  that 

the  new  trial  to  that  point.     Wayland  judgments  at  law  are  entireties  in  the 

V.  Ware,  109  Mass.  248;  Warshauer  v.  sense  that  they  are  void  or  reversible  as 

Jones,    117    Mass.    345:    Robbins    v.  a  whole  and  as  to  all  the  defendants,  if 

Townsend,  20  Pick.  (Mass.)  345.  they  are  void  or  reversible  as  to  one  or 

%  Tho  Toehaioal  Bulo  of  tho  Oommon  more  defendants,  has  been  disavowed 

Law  appears  to  have  been  that  a  ver-  by  the  Supreme  Court  in  a  number  of 

diet  or  judgment  was  an  entirety  and  recent  decisions.     State   r.    Tate,    109 

could  not  be  set  aside  at  the  instance  of  Mo.  265;  Bremen  Bank  v,  Umrath,  55 
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5.  Conditioni  of  Order  Oraating  Hew  Trial.  —  Unless  the  statute 
restricts  the  order  to  mere  payment  of  costs  *  the  courts  have 
power  to  impose  such  other  reasonable  terms  and  conditions  as 
will  promote  justice  and  reimburse  the  adverse  party  or  prevent 
useless  litigation,  such  as  the  condition  that  the  new  trial  shall 
be  confined  to  certain  issues,'  that  one  of  several  defendants  be 
released,'  that  the  adverse  party  waive  the  right  to  appeal,**  or 

Mo.  App.  43.    The  rule  as  now  estab-  An  IndorMr  or  Sorvty  is  entitled  to  a 
lished  is  that  a  judgment  against  sev-  new  trial  where  the  evidence  was  suffi- 
eral  defendants,  invalid  as  to  one  or  cient  only  as  to  the  maker  of  a  note  or 
more,  may  be  annulled  as  to  the  im-  the  principal  on  a  bond.     Way  v.  But- 
proper  parties  and  affirmed  as  to  the  terworth,   106   Mass.    75;    Hubbell    v. 
others,  it  being  the  purpose  of  our  code  Bissell,  2  Allen  (Mass.)  196. 
of  procedure  to  apply  the  rules  appli-  1.  Metropolitan   St.    R.   Co.   c.   Mc- 
cable  to  decrees  in  equity  in  this  respect,  Clure,  58  Kan.  109. 
as  far  as  they  are  applicable  to  judg-  8.  Hubbell  v.  Blssel),  2  Allen  (Mass.) 
mentsatlaw.    ♦    ♦    *    This  construe-  196;   Hill   v,  Southwick,  9  R.  I.  299; 
tion  of  the  power  of  the  courts  over  Wallace  v.  Floyd.  29  Pa.  St.  184. 
judgments  does  not,  of  course,  affect  8.  Irwin  v.  Riley,  68  Ga.  605. 
the  statutory   rule   that  there  can  be  Gonditioii  at  to  Formar  Erldenoe.  —  A 
only  one  final  judgment  in  the  action,  new  trial  may  be  granted  to  a  defend- 
nor  does  it  contravene  the  corollary  of  ant  on  condition  that  he  will  stipulate 
the  statutory  rule  that  such  final  judg-  that  the  testimony  of  a  witness  for  him 
ment  must  dispose  of  all  the  parties  to  shall  be  read  as  a  part  of  his  evidence 
the  cause."  or  that  such  witness  shall  be  called  by 

If.  in  a  civil  action  against  two,  a  him,   where  the  plaintiff  claims    that 

verdict  is  rendered  in  favor  of  one  and  such  testimony  was  adverse  to  the  de- 

against  the  other,  a  new  trial  may  be  fendant  and  corroborative  of  the  newly 

granted  as  to  the  latter  without  dis-  discovered  evidence.     Bulkin  v.  Ehret, 

turbing  the  verdict  so  far  as  it  affects  29  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  62. 

the  former.    Bicknell  v.  Dorion,  16  Pick.  i.  Waiyar  of  Appoal  —  Conditioni  B»- 

(Mass.)    478,     overruling    Sawyer    v.  qnired  of  Bath  Parties.  —  In  Garoutte  v, 

Merrill,  10  Pick.  (Mass.)  16.  Haley,  104  Cal.  497,  an  order  granting 

In  Criminal  Caiat.  —  A  party  tried  on  a  new  trial  provided  that  the  defend- 

several   complaints,  and   convicted  on  ant  should  pay  the  plaintiff,  within  a 

evidence  which  is  sufficient  to  sustain  certain   time,   the  plaintiff's    costs  of 

either  one  only,  may  be  sentenced  upon  suit,  on  condition  that  the  plaintiff  file 

either  and  have  a  new  trial  as  to  the  a  waiver  of  his  right  to  appeal  from 

others.    Com.  zr.  Remby,  2Gray(Mass.)  such  order.     It  was   held    that  if  the 

508.  plaintiff  failed  to  file  such  waiver,  the 

At  common  law,  where  two  were  ac-  order  for  new  trial  would  be  absolute 

Suitted  and  one  convicted  of    a  mis-  without    the  defendant's    paying  the 

emeanor,  a  new  trial  could  be  granted  costs,    but    if    the    plaintiff    filed   the 

as  to  the  one  convicted.     See  comments  waiver  and  the  defendant  failed  to  pay 

on  Rex  v.  Mawbey,  6  T.  R.   619,   in  the  costs,  the  order  would  become  in- 

Bicknell   r.    Dorion,    16  Pick.   (Mass.)  operative,  and  no  new  trial  could  be 

482.  had. 

Joint  and  flovoral  LiaMlity  fat  Torts.  —  Hew  Trial  as  a  Matter   of  Sight.  — 

In  an  action  against  joint  tortfeasors  it  Where  a  party  is  entitled  to  a  new  trial 

is  proper  to  grant  a  motion  for  a  new  as  a  matter  of  right  because   of  Fome 

trial  as  to  one  defendant  and  overrule  it  legal  error  committed  on  trial,  a  court 

as  to  other  defendants,  since  they  are  has  no  discretion  to  grant  or  withhold 

jointly  and  severally  liable,   and  the  a  new  trial,  but,  finding  error,  is  bound 

plaintiff     may     maintain     an    action  to  reverse  the  judgment,   and  cannot 

against  one  or  all  of  the  defendants,  impose  as  a  condition  that   the  action 

Albright  V.  McTighe,  49  Fed.  Rep.  817;  should  not  abate  in  the  event  of  the 

Heffner  v.   Moyst,   40    Ohio    St.    112;  death  of  one  of  the  parties.     Anderson 

Hayden  v.  Woods,  16  Neb.  306;  Brown  v.  Rome,  etc.,  R.  Co.,  54  N.  Y.  334. 

V.   Burrus,   8   Mo.  26;    Terpenning  v.  On  granting  a  new  trial  in  ejectment, 

Gallup,  S  Iowa  74.  the  court  has  no  power  to  impose  terms 
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that  the  judgment  be  against  certain  of  the  defendants.^     The 

conditions  imposed  must  not  be  oppressive  or  unreasonable.* 

AttoniByi*  7o6i.  —  In  some  instances  the  courts  have  required  the 
payment  of  attorneys'  fees,  in  addition  to  the  costs  of  the  former 

trial,  as  a  condition  of  granting  a  new  trial.* 

beyond  the  payment  of  costs  required  to  grant  a  new  trial  "  on  such  terms  as 

by  the  statute.     Shaw  v.  McMaren,  2  may  be  just."     Dewey  v.  Leonhardt, 

Hill  (N.  Y.)  417.  37  Mo.  App.  517. 

1*  On  motion  for  new  trial  by  sev>  BaoonveTanoe  of  Title.  —  Where  it  ap- 

eral  defendants,  the  court  may  order  a  peared  on  the  trial  that  the  defendant 

ne.v  trial,  unless  the  plaintiff  should  was  entitled  to  a  rescission,  but  had 

elect  to  take  judgment  against  each  of  failed  to  tender  a  reconveyance  of  the 

the  defendants  for  specific  sums  due  property,  the   court  has  no   power  to 

from  each  of  them;  and  if  the  plaintiff  grant  a  new  trial  on  condition  that  a 

elects  to  take  judgment  against  some  judgment  will  be  granted  on  the  ver- 

of  the  defendants,  such  election  binds  diet,  if  the  defendant,  within  the  time 

him  to  take  judgment  against  all  of  specified,  execute  a  reconveyance  and 

the  defendants  for  the  sums  specified  deliver  'it  to  the  plaintiff.     De  Ford  v. 

in  the  order.     Glencoe  First  Nat.  Bank  Urbain,  48  Ind.  219,  wherein  the  court 

V,  Lincoln,  39  Minn.  473.  said:  "  We  are  not  aware  of  any  prac- 

Gorreotion  of  Deored.  —  Where,  on  mo-  tice  by  which  a  party,  for  the  purpose 

tion  for  a  new  trial,  it  appeared  that  of  obviating  a  motion  for  a  new  trial, 

the  decree  erroneously  omitted  a  cer-  may   do  a   thing  after  verdict  in  his 

tain  lot  which,  according  to  a  stipula-  favor  which  was  necessary  to  be  done 

tion  of  the  parties,  should  have  been  in  order  to  obtain   the    verdict,    and 

included,  it  was  held  not  an  abuse  of  thereby  save  the  verdict." 

discretion  to  order  a  new  trial  unless  The  Waiver  of  the  Bight  of  Eemoval  of 

the  adverse  party  would  consent  to  a  a  cause  to  the  federal  courts  is  a  proper 

correction  of   the    decree.      E^ton    v»  and  reasonable  condition  to  be  imposed 

Jones,  107  Cal.  4S9.  on  a  party  seeking  a  new  trial,  where 

2.  BaioiMion — Betnm  of  Kotei.  —  In  a  new  trial  is  not  a  matter  of  right, 

an    action    for  a   breach  of  contract,  Mabley  v.  Judge,  41  Mich.  31. 

where  the  vendee  was  entitled  to  re-  An  Order  Vacating  an  Order  for  a  New 

cover  the  value  of  his  notes,  it  is  a  Trial  After  Payment  of  Costs  required  as 

proper  condition  that  a  new  trial  be  a  condition  precedent  is  erroneous,  as 

granted  unless  the  defendant  surrender  the  party  entitled  to  a  new  trial  ac- 

the  notes,  and  that  if  the  notes  are  sur-  quires  a  right  by  paying  the  costs,  of 

rendered   the  judgment  for  damages  which  the  court  cannot  deprive  him  by 

may  be    reduced  to  a   nominal  sum.  a  subsequent  revocation  of  its  order. 

Boley   V,    Walter   A.   Wood    Mowing,  Reiber  v.  Boos,  no  Pa.  St.  594. 

etc.,  Mach.  Co.,  62  Mo.  App.  139.  8,  A  Seasonable  Attorneys'  Fee,  in  ad- 

An  Order  to  Bring  Money  into  Conrt  to  dition  to  costs  of  the  former  trial,  may 

satisfy  the  amount  of  the  verdict  which  be  imposed  as  a  condition  of  granting 

may  b;;  rendered  on  a  new  trial  is  erro-  a  new  trial,  where  the  adverse  party  is 

neous,    and    will     not     be    enforced,  without  fault  and  should  be  reimbursed 

Shuter  .v.  Hallett,  Col.  &  C.  Cas.  (N.  for  the  expenses  of  the  trial.     Brooks 

Y.)  3'^o.  V.  San  Francisco,  etc.,  R.  Co.,  no  Cal. 

A  Defendant  Will  Not  Be  Beqnired  to  175;    Matter  of  Ryan,  70  Hun  (N.  V.) 

Abandon  His  Defenses  of  usury  or  the  149;  Buena  Vista  County  z/.  Iowa  Falls, 

statute  of  limitations  as  a  condition,  in  etc.«  R.  Co.,  55  Iowa  157. 

addition  to  paying  the  costs  of  the  for-  Where  the  statute  contains  no  provi- 

mer  trial,  on  which  the  court  will  grant  sions  as  to  the  terms  of  granting  a  new 

him  a  new  trial.     Allen  v.   Mapes,  20  trial,  but  it  is  provided  as  to  motions 

Wend.  (N.  Y.)  633.  in  general  that  "  unless  otherwise  pro- 

A  Bond  for  the  Payment  of  Any  Jndg-  vided  by  statute,  the  costs  of  motions 

ment   which    may   afterwards  be   ren-  *    ♦    *    shall  be  taxed  and   paid  as 

dered    against    the    defendant    is    an  the  court  in  its  discretion  may  direct,'* 

unreasonable  requirement  or  condition  a  court  has  no  power  to  require,  as  a 

in  an  order  granting  a  new  trial,  al-  condition  precedent,  the  payment  of  a 

though  the  statute  authorizes  the  court  certain  sum  to   the  adverse  party  as 
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Zyn.  Costs  ok  Orahtdtg  Hsw  Tbial  —  1.  Discretion  of  Court 

—  The  taxing  of  costs  as  a  condition  of  granting  a  new  trial  rests 
largely  in  the  discretion  of  the  trial  court,*  unless  regulated  by 
statute,*  or  in  case  a  new  trial  must  be  granted  as  a  matter  of 
right.*  When  the  costs  are  discretionary  no  fixed  rules  are 
applied  by  the  courts,  but  the  costs  are  imposed  in  each  case 
according  to  the  circumstances,  in  order  to  protect  the  adverse 
party  from  further  delay  and  expense,  and  to  some  extent  to 
throw  the  burden  upon  the  party  in  fault.*  The  costs  required 
to  be  paid  are  the  costs  incurred  at  the  trial  at  which  the  verdict 
was  rendered,  and  not  all  accrued  costs  or  the  probable  cost  of  a 
new  trial.*     The  reasons  or  grounds  upon  which  the  new  trial 

attorneys'  fees  and  expenses  of  former  to  prescribe  any  general  rules  on  the 

trial.     Metropolitan  St.   R.  Co.  v.  Mc-  subject.     *    ♦    •    The    verdict     may 

Clure,  58  Kan.  109.  have  gone  against  him,  in  some  de- 

1.  Hadley  v.  Pethcal,  23  Civ.  Pro.  grees,  or  wholly,  by  his  own  neglect  or 
Rep.  (N.  Y.  Supreme  Ct.)  216;  Pennell  default,  or  even  the  rulings  of  law  be 
V.  Wilson,  2  Abb.  Pr.  N.  S.  (N.  Y.  chargeable  to  his  own  laches  or  want 
Sup(*r.  Ct.)  466;  Wentworth  v,  Candee,  of  diligence.  In  such  cases  it  may  be 
17  How.  Pr.  (N.  Y.  Supreme  Ct.)  405;  proper  to  grant  him  a  new  trial,  yet 
Den  V.  Morris,  8  N.  J.  L.  213;  Swingle  only  upon  equitable  terms.  We  can- 
V.  State  Bank.  41  Ind.  423;  Williams  v.  not  interfere  with  this  exercise  of  dis- 
Hodge,  II  Met.  (Mass.)  266;  Kruger  v.  cretion  unless  upon  a  clear  showing 
Adams,  etc.,  Harvester  Co.,  9  Neb.  that  it  has  been  abused  or  that  the 
526;  Wallingford  v.  Burr,  17  Neb.  137;  terms  were  grossly  unreasonable." 
Justices  V.  Fennimore,  i  N.  J.  L.  339;  Rice  v,  Gashirie,  13  Cal.  53. 
Boswell  V.  Jones,  i  Wash.  (Va.)  322.  Expensive  and  Unneoeesary  Litigation 

2.  Stoddard  v,  Treadwell,  29  Cal.  — Coets  to  Abide  Betnlt.  —  In  an  action 
281;  Bergman  v.  Ashdill,  48  Ind.  489.  for  trespass  where  it  appeared  the  liti- 

8.  Beal  Actions  —  Costs  on  New  Trial  gation  was  unnecessary  and  needlessly 

as  a  Matter  of  Bight  are  generally  re-  expensive,  and  it  was  doubtful  whether 

quired  to  be  paid  as  a  condition  prece-  any    substantial    damages    had    been 

dent,  and  are  generally  regulated  oy  sustained,  the  Supreme  Court  refused 

statute.     Blizzard  v.  Blizzard,  40  Ind.  costs  to  either  party  and  ordered  the 

344;    Whitlock  V,  Vancleave,   39  Ind.  costs  in  the  lower  court  to  abide  the 

511;    Zimmerman    v,    Marchland,    23  result.    Clark  z^.  Wiles,  54  Mich.  323. 

Ind.  474;  Ferger  z'.  Wesler,  35  Ind.  53;  6.  "  The  order  which   the  court  is 

Hays  z/.  May,  35  Ind.  427;    Crews  v,  authorized  to  make,  on  granting  a  new 

Ross,  44  Ind.  481;  Golden  v,  Snellen,  trial,  relates  to  the  costs  that  have  al- 

54  Ind.  282;  Montgomery  v.  Hays,  44  ready  accrued  in  the  cause,  and  not  to 

Ind.  433;    Rountree  v.  Talbot,  89  111.  those  which    may  afterwards  accrue, 

246;    Setzke    v.    Setzke,    121   111.   30;  and  we  think  that  the  court  should 

Aholtz    V.   Durfee,  21    111.   App.    144;  make  the  order  as  to  the  costs  at  the 

Dennison  v,  Genesee    Circuit    Judge,  time  of  granting  the  new  trial.    •    ♦    ♦ 

37  Mich.  281.  The  court  is  not  to  make  the  question 

Costs  in  Criminal  Cases. — The  costs  in  depend  upon  the  result  of  the  second 
a  criminal  case  on  a  motion  for  a  new  trial,  but  upon  the  reasons  which  con- 
trial  are  taxed  according  to  the  same  trol  it  in  granting  the  new  trial." 
principles  as  in  civil  cases.  Rex  v.  Swingle  v.  State  Bank,  41  Ind.  423. 
Ford,  I  N.  &  M.  776,  28  E.  C.  L.  332;  See  also  Carbon  v.  Stout,  7  Bush  (Ky.) 
Reg.  V.  Whitehouse,  Dears.  C.  C.  i.  609. 

4.  "  The  terms  upon  which  a  court  Costs  of  Prooeedings  Vaeated  Only. — 
will  grant  a  new  trial  are  peculiarly  a  **  The  granting  of  a  new  trial  on  the 
matter  within  its  discretion.  This  must  ground  that  the  verdict  is  against  evi- 
necessarily  be  so,  for  so  many  reasons  dence,  or  because  the  damages  are  ex- 
relating  to  the  conduct,  management,  cessive,  has  always  been  regarded  as  a 
and  peculiar  circumstances  of  the  trial  matter  of  favor  rather  than  of  right, 
may  exist  that  it  would  be  impossible  The  trial  having  been  fairly  conducted, 
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was  granted  generally  control  the  question  of  costs.* 

2.  Wliere  AdveiBe  Party  Without  Fault.  —  Where  a  new  trial  is 

and  there  being  no  error  of  law  or  mis-  upon  condition  that  the  defendant  pay 

conduct  of  the  jury,  it  is  very  much  in  the  plaintiff  all  unpaid  costs  and  a  cer- 

the  discretion  of  the  court  whether  the  tain  sum  of  money  for  his  expenses  in 

cass    shall    be  submitted   to    another  attending  the  trial,  and  that  the  new 

jury.     Hence  it  is  that  the    practice  trial  should  be  confined  to  the  issues 

has    obtained,    when    a  new  trial    is  presented  by  the  new  defense, 

awarded  under  such  circumstances,  of  Items  of  Costs  Taxable  —  New  York.  — 

imposing  as  a  condition  the  payment  Where  the  order  granting  a  new  trial 

of  costs.    Jackson  v,  Thurston,  3  Cow.  imposes  the  payment  of  costs  without 

(N.  Y.)  342.     In  such  cases,  the  costs  specifying  the  items,   such  order  in- 

which  the  court  has  required  the  party  eludes  only  the  costs  of  the  last  trial, 

obtaining  the  new  trial  to  pay,  as  a  See     items     of     costs     allowable    in 

condition  of  the  favor  granted,  are  the  M'Quade  v.  New  York,  etc.,  R.  Co.,  5 

costs  of  the  former  trial  and  of  the  mo-  Duer  (N.  Y.)  613. 

tion.      There  is  no  reason    why    the  For  items  of  costs  and  fees  allowed 

costs  of  the  circuit  preceding  that  at  in  general,  see  Ellsworth  v,  Gooding, 

which   the    trial    was   had  should   be  8  How.   Pr.  (N.   Y.   Supreme  Ct.)   i; 

paid,  any  more  than  the  other  costs  in  Lawrence  v.  Smith,  18  Abb.  Pr.  (hf.  Y. 

the  cause.     The  true  rule  is  to  charge  Supreme  Ct.)  197;  Jackett  v.  Judd,  18 

ihe  party  obtaining  the  favor  of  a  new  How.    Pr.  (N.   Y.   Supreme  Ct.)  385; 

trial  with  the  costs  of  such  proceedings  Scudder  v.  Gori,  18  Abb.   Pr.  (N.  Y. 

as    are    vacated    for    that    purpose."  Super.  Ct.)  207;  Buckingham  v.  Minor, 

Ellsworth  V.  Gooding,  8  How.  Pr.  (N.  18  How.  Pr.  (N.  Y.  Supreme  Ct.)  287; 

Y.  Supreme  Ct.)  i.  Keil  v.  Rice,  24  How.  Pr.  (N.  Y.  Su- 

The  only  costs  to  be  paid  are  those  preme  Ct.)228;  Mitchell  z/.  Westervelt, 

of  the  term  at  which  the  tiial  occurred,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  265, 

and  do   not  include  expenses  of  wit-  a^r»f^d^  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 

nesses  at  a   prior  term.     M'Quade  v.  311  note;  Selover  v,  Wisner,  37  How. 

New   York,  etc.,  R.   Co.,  5  Duer  (N.  Pr.  (N.  Y.  Supreme  Ct.)  176;    Stitt  v, 

Y.)  613.  Rowley,  37  How.  Pr.  (N.  Y.  Supreme 

Coett  of  Previous  Trials  Kot  Included* —  Ct.)  179;    Mechanics'  Banking  Assoc. 

An  order  for  reversal  and  new  trial,  v.  Kiersted,  4  Duer  (N.  Y.)  639;  Hicks 

with  costs  of  both  courts,  means  the  v,  Waltermire,  7  How.   Pr.  (N.  Y.  Su- 

costs  of  that  hearing  in  the  appellate  preme  Ct.)  370;    Hager  v,  Danforth,  8 

court  and  of  the  particular  trial  below  How.   Pr.    (N.    Y.   Supreme  Ct.)  448; 

wherein  Ihe  judgment  was   reversed.  Moore  v.  Cockroft,  9  How.  Pr.  (N.  Y. 

It  cannot  against  objection  cover  all  Supreme  Ct.)  479. 

previous  trials   below,    if   there   have  JCansas  —  Attorneys*  Fees  Not  Costs, — 

been    several.     Jeflfery    v.   Hursh,    58  Under  Code  Civ.   Pro.    Kan.,   §  588, 

Mich.  246.  "  the  costs  of  motions    *    •    •    and 

CkMts  to  AMde  Event.  —  Where  a  new  the  like  shall  be  taxed  and  paid  as  the 

trial   is  granted  to  the  plaintifif,  with  court  in  its  discretion   may    direct." 

costs  to  abide  the  event,  and  the  plain-  The  term  *'  costs  "  does   not   include 

tiff  does  not  recover  on  the  new  trial,  attorneys*  fees  or  expenses  of  prepar- 

but  a  verdict  is  rendered  for  the  de-  ing  for  a  new  trial,  and  the  same  can- 

fendant,  all  the  costs  of  both  trials  and  not  be  imposed  as  a  condition  for  a 

of  opposing  the  motion  for  a  new  trial  new  trial.     Metropolitan  St.  R.  Co.  v. 

are  to  be  taxed  against  the  plaintiff.  McClure,  58  Kan.  109. 

Koon  V.  Thurman.  2  Hill  (N.  Y.)  357.  1.  Costs  Where  fieaeons  lor  New  Trial 

Bequiring  Payment  of  Expenses  of  New  Are   Not    Stated.  —  Where    the    order 

Trial.  —  In  Hill  v.  Southwick,  9  R.  T.  granting  a  new  trial  does  not  state  the 

299,  it  appeared  that  the  defendant  was  grounds,   the  presumption  is  that    it 

entitled  to  a  new  trial,  but  had  been  was  granted  because  the  verdict  was 

negligent  in  making  a  new  defense,  against  the  weight  of  evidence,  and  in 

which  he  proposed  to  make  on  a  new  such  case  it  is  error  not  to  impose  the 

trial,  and  that  the  plaintiff  was  a  non-  payment    of     costs    as    a    condition, 

resident   and  would  be  entitled  to  a  Schraer  v.  Stefan,  80  Wis.  653;  Came- 

cross-action  on  the  new  trial.     It  was  ron  v.  Mount,  86  Wis.  477;    Gamy  v. 

ordered   that  a  new  trial  be  granted  Katz,  86  Wis.  321. 
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sought  on  the  ground  of  newly  discovered  evidence,*  accident, 
surprise,  or  unavoidable  casualty,*  or  other  ground  which 
impliedly  concedes  that  the   trial  was  without  error  and  the 

opposing  party  without  fault,  the  courts  usually  require  the 

applicant  to  pay  the  costs  of  the  former  trial. 

An  order  granting  a  new  trial  on  new  trial  is  granted  upon  the  express 

condition    of    the   payment    of    costs,  condition  that  the  costs  of  the  adverse 

without  specifying  grounds,    will    be  party  be  paid^  the  adverse  party  waives 

presumed  to  be  made  on  the  ground  of  all  objection  to  the  granting  of  the  new 

the  insufficiency  of  the  evidence,  and  trial  by  accepting  his  costs.    Cook  v, 

not  upon  errors  of  law.  as  error  will  McComb,  (Wis.   1898)  74  N.  W.  Rep. 

not  be  presumed.     Henderson  v.  Hen-  353  [citing  Cogswell  v,  Colley,  22  Wis. 

derson,  5  Abb.  N.  Cas.  (Brooklyn  City  399;    Flanders  v,  Merrimac.  44  Wis. 

Ct.)  102.  621 ;  Webster-Glover  Lumber,  etc.,  Co. 

Ordar  SUent  m  to  Costs.  —  Where  the  v.  St.  Croix  Countv,  71  Wis.  319;  Smith 

order  granting  a  new  trial  is  silent  as  v.  Coleman,  77  Wis.  343;  McKinnon  v, 

to  costs,  the  party  ultimately  success-  Wolfenden,  78  Wis.  237;  Wirth  v,  Bar- 

ful   will   recover  the  costs  of  former  tell,  89  Wis.  596]. 

trial.     Den  v.  Morris,  8  N.  J.  L.  213.  2.  Parshall  v,  Klinck,  43  Barb.  (N. 

In  all  cases  where  costs  are  discre-  Y.)203;  Seeley  v.  Chittenden,  4  How. 

tionary  they  cannot  be  recovered  un-  Pr.  (N.  Y.  Supreme  Ct.)  265;  Ryan  v, 

less  awarded  in  the  order.     Myers  v.  Mooney,  49  Cal.  33. 

Irvine,  4  Minn.  553;    Pennell  v.  Wil-  Aootdont.  —  Where  the  defendant  is 

son,  2  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  not  free  from  laches  in  permitting  a 

466;    Nell  is  V,  De  Forrest,  6  How.  Pr.  trial  in  his  absence,  it  is  not  an  abuse 

(N.   Y.  Supreme  Ct.)  413;    Savage  v,  of  discretion  to  grant  a  new  trial  on 

Darrow,  4  How.  Pr.  (N.  Y.  Supreme  condition  of  payment  of  all  prior  costs, 

Ct.)  74.  including  witness  fees,  and  also  a  rea- 

Costo  on  Opening  the  Oaio  Ibr  FnrtlMr  son  able  fee  for  the  plaintiff's  attorneys. 

Svidonco  Aftor  Babmiiiion  will  not  be  Ogden  v,  Rosenthal,  (Neb.  1898)  75  N. 

taxed  to  the  plaintiff.     Such  order  is  W.  Rep.  545. 

not  like  an  order  granting  a  new  trial  Sorpriia. —  Where  a  default  was  en- 
after  verdict,  as  no  expense  will  be  in-  tered  through  a  mistake  of  counsel  for 
curred  by  the  defendant  except  the  the  defendant,  and  on  petition  for  re- 
expense  of  defending  the  newly  dis-  view  and  trial  a  judgment  for  a  less 
covered  evidence.  Leary  v.  Leary,  68  sum  was  entered,  the  court  has  no  au- 
Wis.  662.  thority  to  withhold  costs  from  the  de- 

Kew    Trial    Booiod.  —  The    adverse  fendant,  unless  terms  as  to  costs  were 

party  recovers  his  costs  incurred  in  re-  imposed  on  him  at  the  time  when  his 

sisting  the  motion  when  a  new  trial  is  petition    for  a    review   was    granted, 

denied.    Williams  v.  Smith,  2  Cai.  (N.  Williams  v.  Hodge,  11   Met.  (Mass.) 

Y.)  253.  266. 

Where,  on  appeal  to  general  term,  a  A  new  trial  for  surprise  caused  by 
new  trial  was  ordered  with  costs  to  putting  an  omitted  case  in  the  calendar 
abide  the  event,  and  on  appeal  this  without  notice  may  be  granted  on  costs 
order  was  reversed  and  the  original  of  the  term  and  need  not  require  pay- 
judgment  affirmed,  the  successful  party  ment  of  accrued  costs.  Ryan  r. 
is  entitled  to  the  costs  of  the  general  Mooney,  49  Cal.  33.  In  such  cases 
term.  Sanders  v.  Townshend,  zi  Abb.  costs  may  be  allowed  to  follow  the 
N.  Cas.  (N.  Y.  C.  PI.)  217.  event  of  the  suit.     New  England  Mut. 

1.  Jones  V.  Williams,  108  Ala.  282;  F.  Ins.  Co.  v.  Lisbon  Mfg.  Co.,  22  N. 

Comstock  V.  Dye,  13  Hun  (N.  Y.)  113;  H.  170;  Nashua,  etc.,  R.  Co.  v,  Stimp- 

Matter    of    Ryan,    70    Hun    (N.    Y.)  son,  35  N.  H.  286. 

149:   Simmons  v.  Fay,  i  E.D.Smith  Inadoqnato  Damagoo.  —  A    defendant 

(N.   Y.)  107;    Phelps    V,    Delmore,    4  who  successfully  opposes  the  plaintiff's 

Misc.  Rep.  (N.   Y.  Supreme  Ct.)  510;  motion  for  a  new  trial  on  the  ground 

Upington  v,  Keenan,  (Supreme  Ct.)  2Z  of  inadeauate  damages  is  entitled  to 

N.  Y.  Supp.  699;    Smith  v.  Smith,  51  costs.     Williams  v.  Smith,  2  Cai.  (N. 

Wis.  665.  Y.)  253.     But  not  in  a  case  where  coots 

WaiTor  by  Aooopting  Ooots.  —  Where  a  have  not  been  allowed  by  the  court  or 
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3.  Where  Applicant  Hot  in  Fault  —  The  costs  are  usually  left  to 
abide  the  event  of  the  suit  where  the  applicant  is  without  fault 
and  has  been  injured  by  an  erroneous  ruling*  or  instruction  of 
the  court,*  or  by  the  misconduct  of  the  jury  •  or  disregard  by  the 
jury  of  the  instructions  of  the  court,*  or  where  an  erroneous  non- 
suit is  entered.* 

4.  Insnfioient  Evidence.  —  Where  a  new  trial  is  granted  on  the 
ground  that  the  evidence  is  insufficient  to  support  the  verdict,  or 
that  the  verdict  is  contrary  to  the  evidence,  the  applicant  is 
required  to  pay  the  costs  of  the  former  trial,  as  the  new  trial  in 
such  cases  is  granted  as  a  matter  of  favor.*    But  where  the  ver- 

by  direction  of  the  statute.     Ball  v,  appeal.    Sanders    v.    Townshend,    ii 

Ketchum.  2  Den.  (N.  Y.)  188.  Abb.  N.  Cas.  (N.  Y.  C.  PL)  217. 

Want  of  Keoessary  Parties.  —  Where  a  The  term  '*  event  '*  means  the  result 

new  trial  is  f^ranted  for  want  of  neces-  of  all  the  proceedings  incidental  to  the 

sary  parties,  on  motion  of  one  of  the  litigation.     Field  v.  Great  Northern  R. 

defendants,  it  is  not  error  to  grant  the  Co.,  3  Exch.  Div.  261. 

order    without  requiring  the   moving  When  each  party  recovers  some  of 

party    to    pay    the    costs.      Shove    v.  the  items  in  issue,  the  word  '*event  '* 

Shove,  69  Wis.  425.  must  be  read  distributively,  as  each 

1.  Error  in  Admission  of  Xyld«iieo.  —  party  is  entitled  to  part  of  his  costs. 
Walker  v,  Barron,  6  Minn.  508;  Den  Myers  v.  Defries,  5  Exch.  Div.  15,  180. 
v\  Hunt,  20  N.  J.  L.  487.  Whenever  the  costs  of  the  former 

Where  a  report  of  a  referee  is  set  trial  are  directed  to  abide  the  event  of 
aside  and  a  new  trial  granted  on  ac-  suit,  the  party  finally  successful  is  en- 
count  of  erroneous  findings  and  con-  titled  to  the  costs  of  both  trials.  Car- 
elusions  of  law  the  costs  may  abide  the  vey  v.  Rider,  2  Cow.  (N.  Y.)  617. 
event  of  the  suit.  Scranton  v,  Baxter,  Where  a  party  obtains  a  new  trial 
4  Sandf.  (N.  Y.)  5;  Smith  v.  Schanck,  upon  payment  of  costs,  and  upon  the 
18  Barb.  (N.  Y.)  344;  Wentworth  v,  new  trial  the  other  party  again  pre- 
Candee,  17  How.'  Pr.  (N.  Y.  Supreme  vails,  the  prevailing  party  receives  the 
Ct.)  405.  costs  so  paid  as  an  indemnity  for  his 

2.  La  Farge  v,  Kneeland,  7  Cow.  TN.  trouble  and  expense,  and  cannot  again 
Y.)456;  Wilson  z/.  Lester,  64  Barb.  (N.  recover  the  same  costs.  Eastman  v^ 
Y.)43i;  German-American  Real  Estate  Cooper,  11  Pick.  (Mass.)  230. 

Co.   v.   Starke,  84   Hun   (N.   Y.)  430;  Where  a  defendant  obtained  a  new 

Den  V,  Hunt,  20  M.  J.  L.  487;  Kayser  trial  on  payment  of  costs,  and  after- 

V,  Hartnett,  67  Wis.  250;   Spafiford  v,  wards  obtained  a  judgment  as  in  case 

Meagley,  8  West.  L.  J.  323;   Casey  v,  of   nonsuit,  he  cannot  again   recover 

Malidore,  (Wash.  1898)  53  Pac.  Rep.  60.  such  costs.     Slocum  v,  Lansing,  3  Den. 

8.  An  order  granting  a  new  trial  for  (N.    Y.)    259.      See    generally    article 

misconduct  of  a  juror  should  require  Abiding  the  Event,  vol.  i,  p.  59. 

the  defendant  to  pay  the  costs  of  the  Beoond  Verdlet  Less.  —  A  plaintiff  is 

trial,   since   the    verdict    against    the  not  entitled  to  costs  where  the  costs 

defendant  is    not    perverse    and    the  were  to  abide  the  event  and  the  second 

plaintiff  is  not   in  fault.     Hoffman  v.  verdict   awards  a  smaller  amount  of 

Chicago,  etc.,  R.  Co.,  86  Wis.  471.  damages.     Hadley  v,  Pethcal,  23  Civ. 

4.  Van  Rensbelaer  v.  Dole,  i  Johns.  Pro.   Rep.  (N.  Y.  Supreme   Ct.)   216; 

Cas.  (N.  Y.)  279;    Knapp  e^.  Curtis,  9  Andrews  z/.  Foster,  42  N.  H.  377.     But 

Wend.  (N.  Y.)  60;  Robbins  v,  Hudson  see  contra^  Framingham  Mfg.  Co.  v. 

River  R.  Co.,  7  Bosw.  (N.  Y.)  i;  Jacob-  Barnard,  2  Pick.  (Mass.)  532. 

son  V,  Belmont,  7  Bosw.  (N.  Y.)  14;  6.  Brooks  v.  San  Francisco,  etc.,  R. 

Territory  v.  Doty,  i  Pin.  (Wis.)  396.  Co.,  no  Cal.  173;    Kellv  r.  Frazier,  27 

6.  Anonymous,  16  N.  J.  L.  496.  Hun(N.  Y.)  314;    Ovenng  v.  Russell, 

Costs  to  Abide  Event.  —  Where  a  new  28  How.  Pr.  (N.  Y.  Supreme  Cl.)  151; 

trial  is  ordered  with  costs  to  abide  the  Henderson  v,   Henderson,  2  Abb.   N. 

event,  the  prevailing  party  will  be  en-  Cas.   (Brooklyn  City    Ct.)    102;     East 

titled  to  the  accrued  costs  and  costs  of  River  Bank  v,  Hoyt,  22  How.  Pr.  (N. 
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diet  is  perverse,  that  is,  so  clearly  against  the  weight  of  evidence 
or  contrary  to  the  evidence  as  to  create  a  presumption  of  mistake 
or  improper  motives  of  the  jury,  a  new-trial  should  be  granted 
without  imposing  costs.  ^ 

Y.  Supreme  Ct.)478;  Bailey  v.  Park,  5  by  the  evidence  is  clearly  a  perverse 
Hun  (N.  Y.)  41;   Brock  v,  Barnes,  40    verdict;  as  much  so  as  if  rendered  in 

Barb.  (N.  Y.)  521:    Buck  v.  Webb,  58  direct  violation  of  the  law  of  the  case 

Hun  (N.  Y.)  185;  Jackson  v,  Thurston,  as  laid  down  by  the  court  upon   the 

-3  Cow.  (N.  Y.)  342;    Harris  r.  Panama  trial  of  the  action."     Schweickhart  r. 

R.   Co.,   5   Bosw.   (N.  Y.)  312;    Utica  Stuewe,  75  Wis.  157.     See  also  Smith 

Bank  v.  I^es,  17  Wend.  (N.  Y.)  501;  v.  Lander,  48  Wis.   587;    Hodgson  v. 

Mahar  v.  Simmons,  47   Hun  (N.  Y.)  Barvis,  2  Chit.  Rep.   268,  18  E.  C.  L. 

479;  Goodyear  v.  Ogden,  4  Hill  (N.  Y.)  331. 

104;    Peck  V.  Fonda,  etc.,  R.  Co.,  (Su-  Where  the    verdict  establishes    the 

preme  Ct.)  6  N.  Y.  Supp.  379;  Murphy  right  of  the  plaintiff  to  recover,  but 

v.    Haswell,    65    Barb.    (N.   Y.)    380;  arbitrarily  and  capriciously  fixes  the 

Brown  v.  Bradshaw,   i   Duer  (N.  Y.)  damages  for  a  most  serious  bodily  in- 

199;    People  V.  Holmes.  5  Wend.  (N.  jury  at  a  nominal  sum,  Such  verdict  is 

Y).  191;   Ward  v,  Woodbum,  27  Barb,  perverse,    and    a    new  trial    may   be 

(N.  Y.)  346;  North  v.  Sargent,  14  Abb.  granted  without  imposing  the  payment 

Fr.  (N.  Y.  Supreme  Ct.)  226,  33  Barb,  of  costs  as  a  condition  precedent.     Em- 

(N.  Y.)  350;    Smith  V.  Lander,  48  Wis.  mons  v,  Sheldon,  26  Wis.  648. 

587;    Pound   V,   Roam,   45    Wis.    129;  Where  the  jury  has  disregarded  the 

Wilson  V.  Eau  Claire,  8q  Wis.  47;  Bax-  positive  testimony  of  an  unimpeached 

ter  V,  Payne,  i  Pin.  (Wis.)  501.  and  uncontradicted  witness  a  new  trial 

Since  the  adoption  of  Uie  Code  of  will  be  granted  without  costs.    Cun- 

Procedure  the  court  should  not  award  ningham  v.  Gans.  79  Hun  (N.  Y.)  434. 

costs  on  granting  a  new  trial  for  in.  A  VerdlotManileftly  Against  the  Weight 

sufficiency  of  the  evidence.    The  en-  ofEvideiioe  may  beset  aside  without  im- 

tire  question  of  costs  in   such  cases  posing  costs  as  a  condition.    Johnson 

rests  in  the  discretion  of  the  court  and  v.  Scribner,  6  Conn.  185. 

may  be  adjudicated  on  the  final  hear-  A  Bflfnree's  Beport  Against  EvidmM 

ing.     Pennell  v.  Wilson,  2  Abb.  Pr.  N.  should  be  vacated  and  a  new  trial  or- 

S.  (N.  Y.  Super.   Ct.)  466,  2  Robt.  (N.  dered  with  costs  to  abide  the  event,  as 

Y.)  505.  such  report  is  similar  to  the  findings  of 

Oontra  —  AppUoant   Kot   in    lanlt. —  a  court  and  different  from  a  verdict. 

The  above   rule  is    not  approved    in  The  rule  as  to  costs  on  setting  aside  a 

Kansas.     In  that  state,  where  a  verdict  verdict  on  such  ground  is  not  appli- 

is  contrary  lo  the  evidence  and  it  ap-  cable.     Wentworth  v,  Candee,  17  How. 

pears  that  an  injustice  has  been  done,  Pr.  (N.  Y.  Supreme  Ct.)  405. 

a  new  trial  should  be  awarded  abso-  But  in  Brock  v,  Barnes,  40  Barb.  (N. 

lutely  and    without   condition    as    to  Y.)  521,  the  new  trial  was  in  such  case 

costs,  it  being  inequitable  to  require  granted  on  condition  that  the  defend- 

the  defendant  to  advance  costs  where  ant  pay  the  cost  of  foimer  trial  and 

he  is  not  in  fault  and  it  does  not  ap-  appeal. 

pear   that    plaintiff    should    succeed.  On  setting  aside  a  report  of  a  referee 

Pierson  v,   Thompson,    4  Kan.   App.  on  an  appeal  from  a  judgment  entered 

173;    North  Center  Creek   Min.,   etc.,  on  such  report,  or  on  setting  aside  the 

Co.  V.  Eakins,  23  Kan.  317;    Spore  v,  verdict  of  a  jury  on  appeal  from  an 

Leeper.  27  Kan.  68.  order  denying  a   new   trial,  in  cases 

1.  Pervsrse  Verdiot  —  Kew  Trial  With-  where  such  report  or  verdict  is    set 

ont    Oofti.  —  **  When    a    new    trial    is  aside  as  being   clearly  and   palpably 

granted  because  the  verdict  is  wholly  contrary  to  the  evidence,  the  party  ob. 

unsupported  by  the  evidence,  we  are  taining  the  new  trial  should  not  be  re- 

of  the  opinion    that,   upon    granting  quired  to  pay  more  than  the  costs  ol 

such  new  trial,  the  costs  of  the  former  the  former  trial,  and  the  costs  of  the 

trial  should  not  be  charged  to  the  party  appeal  should  be  ordered  to  be  costs  in 

obtaining  the  new  trial,  as  a  condition  the  cause  to  abide  the  event.     Kennedy 

of  granting  such  new  trial.     A  verdict  v.  Harlem  R.  Co.,  3  Duer  (N.  Y.)  659. 

of  a  jury  which  is  wholly  unsupported  Where   Misoondnet  of    a    Balnneo    is 
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5.  Wliether  Payment  Ib  a  Condition  Precedent  —  In  at  least  one 
state  the  order  granting  a  new  trial  must  be  absolute  and  without 
condition,  and  merely  directs  the  payment  of  the  costs.*  Some 
courts  regard  the  order  as  to  costs  a  mere  judgment  to  be 
enforced  by  execution,  and  permit  a  new  trial  without  requiring 
the  payment  of  costs  as  a  condition  precedent.*     But  generally  the 

conditions  named  in  the  order  as  to  costs  and  performance  of 
the  orders  of  court  are  construed  as  conditions  precedent,  on  the 
failure  to  perform  which  the  motion  for  a  new  trial  will  stand 
overruled.' 

caused  in  part  by  the  defendant,  it  is  trial  in  such  cases.    "  Whether  costs 

unreasonable  to  require  the  plaintifif  to  are  paid  or  not  paid,  the  order  stands; 

pay  the  costs  of  the  reference  as  a  con-  the  new  trial  is  granted;  the  remaining 

dition  of  obtaining  a  new  trial.    .Clark  portion  of  the  order  is  to  be  enforced 

V.  Eldred,  54  Hun  (N.  Y.)  5.  as  orders  or  judgments  are  usually  en- 

Inadeqaato  Damages.  —  Where  a  new  forced;  and  an  execution  for  costs  may 

trial  is  granted  for  inadequate  dam-  be  had,  vihich  is  the  proper  remedy, 

ages  the  order  should  require  the  pay-  Even  if  such  execution  were  fruitless, 

ment  of  costs  as  a  condition  precedent,  it  would  be  an  unwise  exercise  of  jus- 

Rixey  v.  Ward,  3  Rand.  (Va.)  52.     But  tice  to  deprive  a  man  of  his  legal  right 

if  the  verdict  is  perverse,  and  the  dam-  to  a  new  trial  because  he  was  unable 

ages  awarded  are  arbitrarily  and  ca-  to  pay  for  it.'*    Heffner  v,  Scranton,  37 

priciously  fixed  at  a  small  sum  when  a  Ohio  St.  579. 

large  sum  should  be  awarded  if  any,  A    provision    that   a    new    trial  be 

the  court  may  in  its  discretion  award  a  granted  on    payment  of  costs  is  not 

new  trial  without  costs.     Emmons  v,  such  a  condition   precedent  as  to  au- 

Sheldon,    26    Wis.    648;     Robbins    v,  thorize  a  judgment  on  an  illegal  ver- 

H'udsoo   River  R.   Co.,   7   Bosw.  (N.  diet  if  the  costs  are  not  paid.     It  is  a 

Y.)  I.  condition  on  which  a  party  may  obtain 

1.  Texas.  —  An  order  granting  a  new  a  new  trial,  an  order  which  may  be  en- 
trial  must  be  absolute,  and  not  upon  forced  by  attachment.  If  the  plaintiff 
any  condition  as  to  payment  of  costs,  fails  to  pay  the  costs  the  court  may  dis- 
Secrest  v.  Best,  6  Tex.  199;  Gorman  v,  miss  for  want  of  prosecution.  Gilli- 
McFarland,  13  Tex.  237.  land  v.  Rappleyea,  15  N.  J.  L.  138. 

An  order  directing  that  "  defendant  Waiver   of  Bight    to   Hew   TziaL  — 

pay  all  costs  of  witnesses    *    *    *    as  Where  a  party  in  whose  favor  a  new 

a  condition  upon  which  '*  a  new  trial  is  trial  was  granted  takes  ah  appeal  or 

awarded  is  construed  to  be  an  absolute  brings  a  writ  of  error,  he  waives  his 

order  for  a  new  trial,  which  takes  effect  right  to  comply  with  the  terms  imposed 

when  granted,  and  is  not  contingent  and  to  a  new  trial.     Stephens  tf.  Brod- 

upon  the  defendant's  paying  such  costs,  nax,  5  Ala.  258;  Edwards  v,  Lewis,  iS 

Fenn  v.  Gulf,  etc.,  R.  Co.,  76  Tex.  380.  Ala.  494;    Tannenbaum  v,  Tankersly, 

See  also  Hargrave  v.  Boero,  (Tex.  Civ.  52  Ala.  489. 

App.  1893)  23  S.  W.  Rep.  403;  Galves-  Condition  Preoedent  —  Abnse  of  Disore- 

ton,  etc.,  R.  Co.  v.  Borden,  (Tex.  Civ.  tion.  —  The  requirement  a.s  a  condition 

App.  T895)  29  S.  W.  Rep.  1 100.  precedent  that  the  applicant  pay  the 

2.  Ex  p.  Beavers,  34  Ala.  71;  John-  costs  within  a  certain  number  of  days 
son  V.  Taylor,  3  Smed.  &  M.  (Miss.)  is  an  abuse  of  discretion,  as  being  op- 
92;  Gaines  v.  Dailey,  i  J.  J.  Marsh,  pressive.  Ammerman  v.  Gallimore, 
(Ky.)  478;  Rodgers  f.  Cherry,  7  Jones  50  Ind.  131;  Sunman  v,  Brewin,  52 
L.  (M.  Car.)  539.  Ind.  141. 

Where  a  verdict  is  set  aside  because  8.  Alabama.  —  Ex  p.  Jones,  35  Ala. 

against  the  weight  of  evidence,  and  a  706;  Ex  p,  Dillard,  68  Ala.  594;  Ex  p. 

new  trial  is  granted  "  upon  the  plain-  Shear,  92  Ala.  596. 

tiff's  paying  the  costs  of   the  present  California.  —  Garoutte  v,  Haley,  104 

term**   within  twenty  days,   the   pay-  Cal.  497;    Garoutte  z/.  Williamson,  108 

ment  of  the  costs  is  not  imposed  as  a  Cal.  135:  Brown  v.  Cline,  109  Cal.  156. 

condition  precedent,  as  it  is  the  strict  Illinois.  —  Adams  ».  Neeley,  15  III. 

legal  duty  of  the  court  to  grant  a  new  380;  Buntain  v.  Mosgrove,  25  HI.  152. 
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ZVm.  BevsWAL  of  MotioK  —  Seoond  Motion.  —  After  a  motion 
for  a  new  trial  has  been  absolutely  denied  a  second  motion  for  a 
new  trial  upon  substantially  the  same  grounds  will  not  be  consid- 
ered,*  as  the   matters    embraced    in    the  former  motion  have 

become  res  adjudicata.^     But  in  some  states  it  is  held  that  dur- 

Indiana,  —  Chambers    v,    Bass,     i8  to  a  new  trial.     Grundy  Center  First 

Ind.  3;    Moberly  v.  Davar,  5  Blackf.  Nat.  Bank  v.  Brown,  81  Iowa  208. 

(Ind.)409.  In    Wisconsin^    after    the    time    has 

Iowa.  —  Grundy   Center  First    Nat.  elapsed  for  the  payment  of  costs  re- 
Bank  V.  Brown,  81  Iowa  208.  quired   by  an   order  granting  a  new 

Kentucky,  —  Myers    v,  Lummis,   80  trial,  the  court  may  extend  the  time  by 

Ky.  456.  another  order,   as  such  power  is  ex- 

New  Jersey,  —  Somers  v.   Sloan,    i8  pressly  given  by    Rev.  Stat.,  %  2831. 

N.  J.  L.  46.  Smith  v.  G rover,  74  Wis.  171. 

Pennsylvania.  —  Ward   v.  Patterson,  Where  a  new  trial  was  ordered  un- 

46  Pa.  St.  372.  less  the  defendant  should  file  a  renun- 

Virginia,  —  Central     Land    Co.     v,  ciatlon  within  a  certain  time,  and  his 

Obenchain.  92  Va.  130;    Haupt  v.  Te-  counsel  filed  a  renunciation,  the  court 

bault,  94  Va.  184;    Hudgins  v,  Simon,  may  extend  such  time  on  holding  such 

94  Va.   659;    Prunty   v.    Mitchell,    30  renunciation  bad  for  want  of  authority, 

Gratt.  (Va.)  247.  and  allow  counsel  to  obtain  the  per- 

Where  an  order  granting  a  new  trial  sonal  renunciation  of  his  client.     Hill 

directs  the  payment  of  costs  of  the  first  v.  Printup,  67  Ga.  731. 

trial,  without -saying  that  they  shall  be  1.  California  .  —  Waggenheim  v, 

paid  before  a  new  trial  is  had,  their  Hook,  35  Cal.  216;    Coombs  v.  Hib- 

payment  before    the    new    trial    will  herd,  43  Cal.  453;    Odd  Fellows*  Sav. 

nevertheless  be  considered  a  condition  Bank  v,  Deuprey,  66  Cal.  168;    Egan 

precedent.     Rixey  v.   Ward,  3   Rand.  v.  Egan,  90  Cal.  15. 

(Va.)  52.  Illinois.  —  Neulander  v,  Rothschild, 

Waiver  of  Condition.  —  The  objection  67  111.  App.  288. 

that  the  conditions  of  the  order  have  Iowa.  —  Boardman   v.  Beckwith,  18 

not  been  complied  with  must  be  made  Iowa    292;     Clinton     Nat.     Bank    v, 

before  entering  upon  a  new  trial,  or  Graves,  48  Iowa  228. 

such   objection   is   waived.     Watts    v.  Kentucky.  —  Kentucky  Cent.   R.  Co. 

Green,  30  Ind.  98;  Marsh  v.  Elliott,  51  v.  Smith,  93  Ky.  449. 

Ind.   547;    Vernia  v.   Lawson,  54  Ind.  Missouri.  —  State  r/.  Dusenberry,  iia 

485;    Haupt  V.   Tebault,   94  Va.    184;  Mo.  277. 

Hudgins  v.  Simon,   94  Va.  659;  Cen-  New  York.  —  Cudahy  v.  Rhinehart, 

tral   Land   Co.    v.  Obenchain,  92   Va.  133  N.  Y.  675,  30  N.  E.  Rep.  1004. 

130.  Oklahoma.  —  Lookabaugh  v.  Cooper, 

Failnro  to  Comply  —  Extension  of  Time.  5  Okla.  102. 

—  A  failure  to  pay  the  costs  within  the  Rhode  Island,  —  Hayes  v.  Kenyon,  7 

time  required  operates  as  a  denial  of  a  R.  I.  531.^ 

new  trial,  and  the  court  has  no  power  Texas.  —  ConwiU   v.   Gulf,   etc.,    R. 

to  make  a   further  order  granting  a  Co.,  85  Tex.  96. 

new   trial.     Brown  v.  Cline,  109  Cal.  Vermont.  —  Stilphen  v.  Read,  64  Vt. 

156;   Garoutte  v.  Williamson,  108  Cal.  400. 

135;    Garoutte  v.  Haley,  104  Cal.  497;  Wisconsin.  —  Branger  7/.  Buttrick,  28 

Adams  Express  Co.  v.  Gregg,  23  Kan.  Wis.  450;    Moll  v.  Benckler,   28  Wis. 

376.     See  contra^  Smith  v.  Grover,  74  611;    Rogers  v.  Hoenig.  46  Wis.  361; 

Wis.  171.  Hoppe   V.    Chicago,    etc.,    R.   Co.,    61 

A  plaintiff   failed    to  pay  the  costs  Wis.  357. 

required  by  an  order  granting  a  new  Kew  York  —  SacooMive  ApplicationB. — 

trial,  but  agreed   to  pay  them  to  the  After  a  motion  for  a  new  trial  is  made 

clerk,  and  the  clerk  entered  his  receipt  on   the   minutes   and  denied,  another 

for  the  money  of  record  within  the  re-  motion  may  be  made  upon  a  case  and 

quired  time,  but  the  money  was  not  in  exceptions.     Anderson  v.  Carter,  24  N. 

fact  paid   at  that   time.     It  was  held  Y.  App.  Div.  462. 

that  the  plaintiff  had  saflficiently  com-  2.  Lookabaugh   v.   Cooper,   5   Okla. 

plied  with  the  order,  and. was  entitled  102. 
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iiig  the  same  term  at  which  the  new  trial  was  refused  the  court 
may  vacate  the  order,  and,  on  rehearing,  may  grant  a  new  trial.* 
If  new  grounds  are  discovered  after  the  motion  is  decided  such 
grounds  may  be  incorporated  in  the  motion  by  amendment 
before  the  time  for  filing  the  motion  has  expired,*  or  if  this  can- 
not be  done  a  separate  and  second  motion  is  proper. 

TTT  Vacatihg  Obdeb  —  Eeheajuvg.  —  To  prevent  a  failure 
of  justice  a  court  may  vacate  its  order  granting  or  refusing  a  new 
trial,  and  change  such  order.*  But  such  power  must  be  execised 
during  term  *  or  within  the  time  fixed  for  hearing  motions  for 
new  trials.*     The  motion  cannot  be  sustained  if  it  is  in  effect  a 

In  Egan  v,  Egan,  90  Cal.  15,  it  was  a  contrary  order.     Herzig  v,  Metzger. 

said:     **  In  making  her  motion  it  was  62  How.  Pr.  (N.  Y.  Marine  Ct.)  355. 

incumbent  upon  her  [the  defendant]  to  Where  a  court  refused  to  vacate  a 

present  to  the  couri  all  the  grounds  judgment,  and  afterwards  sustained  a 

upon  which  she  had  a  right  to  have  it  motion  for  leave  to  renew  such  motion 

granted.     After   a  motion  for  a   new  to  vacate  on   substantially   the  same 

trial  in  a  cause  has  been  denied  by  the  grounds  as  specified  in   the   original 

court,  a  party  is  not  at  liberty  to  make  motion,  and  a  new  trial  was  had,  it 

a  second  motion  therefor,  either  upon  was  contended  that  no  second  motion 

any  grounds  on  which  the  court  has  to  set  aside  the  judgment  was  made, 

once  denied  it,  or  upon  any  grounds  but  that  the  judgment   was    vacated 

which  might  have  been   presented  in  upon  the  motion  for  leave  to  make  a 

the  first  instance.     The  doctrine  of  res  second   motion.       In    sustaining    this 

adjudicata  applies  to  a  decision  of  a  mo-  order,  the  court  said:     *'  We  think  the 

tion  for  a  new  trial  as  fully  as  to  the  technical  questions  of  practice  raised 

judgment  in  the  cause.*'  by  appellants  are  without  any  subsian- 

A  denial  of  a  motion  for  a  new  trial  tial  merit,  for  in  our  opinion  the  court 

in  a  District  Court  of  New  York  city,  should   have   set  aside   the  judgment 

on  the  coming  in  of  the  verdict,  does  upon   the   first    application,    upon   the 

not  deprive  a  party  of  the  right  under  showing     made.    ♦    ♦    •    Conceding 

N.  Y.  Laws  1896.  c.  748,  to  move  to  set  for  the  purposes  of  this  case  that  the 

aside  the  verdict  on  motion  within  five  court  had  no  authority  to  entertain  a 

days  after  its  rendition.     Douglass  v,  second  motion  upon  the  same  grounds 

Seiferd,  18  Misc.  Rep.  (N.  Y.  Supreme  as  the  former,  we  think  that  in  consid- 

Ct.)  188.  ering   it   upon  appeal   we    should  go 

1-  Bryorly   v.   Clark,  48    Tex.    345;  back  to  the  original  wrong,  and  that 

Linn    v.    Le    Compte,    47    Tex.    440;  was  the  denying  of  the  first  motion  to 

Puckett  t'.  Reed,  37Tex.  308;  Snow  I',  vacate.       Otherwise     the     respondent 

Vandeveer,  33  Neb.  735;    Huber  Mfg.  would  probably  be  without  any  rem- 

Co.  V.  Sweny,  57  Ohio  St.    169.     Sec  cdy.    ♦    *    ♦    Appellate  courts  should 

also  infra^  XIX.  Vacating  Order  —  Re-  look  at  the  substance  of  what  was  done 

hearing.  rather  than  the  manner  in  which  it  was 

3.  Dutton  V.  Seevers,  89  Iowa  302.  done."     Clein   v.   Wandschneider,   14 

See  also  supra,  VII.  5.  Time  When  Mo-  Wash.  257. 

tion  Must  Be  Made.  4.  Wells  v,    Melville,   25   Tex.    337; 

8.  Beckett  v.  Northwestern  Masonic  Huber  Mfg.  Co.  r.  Sweny,  57  Ohio  St. 

Aid  Assoc,  67  Minn.  298;  Douglass  v.  169;  Brooks  v.  Hanauer,  22  Ark.  174. 

Seiferd.  18  Misc.  Rep.  (N.  Y.  Supreme  Sahearing  After  Time  Hae  Expired.-— 

Ct.)  188;    Matthews  v.   Hertfelder,  60  After  the  statutory  time  for  making  a 

Hun  (N.  Y.)  521;    Snow  v.  Vandeveer,  motion    for  a   new  trial  has  elapsed, 

33  Neb.  735;  Huber  Mfg.  Co.  v.  Sweny,  leave  cannot  be  granted  for  a  rehear- 

57  Ohio  St.  169.     But  see  contra.  Odd  ing  or  for  a  hearing  on  an  amendment 

Fellows*   Sav.    Bank   v.   Deuprey,    66  to  the  motion  incorporating  additional 

Cal.  i68.  grounds  for  a  new  trial,  as  the  court 

The  entry  of  a   final  judgment  or  has  no   power  to   extend   such    time, 

order  does  not  prevent  the  court  from  Mundee  v.  Freeman,  23  Fla.  529. 

setting  aside  such  order  and  entering  5.  Coombs  v,  Hibberd,  43  Cal.  452; 

Wa  Volume  XIV. 


Procaedingt  by  Petition  NE  W  TRIAL,        for  Hew  Trial  After  Term. 

motion  to  vacate  a  judgment,  and  is  made  after  the  court  has  lost 
control  over  its  judgment.*  But  there  is  a  distinction  as  to 
orders  refusing  and  orders  granting  new  trials,  as  the  latter  form 
of  order  operates  as  a  continuance,  and  the  court  has  control 
over  the  cause  until  a  judgment  is  entered.* 

It  If  Diforetioiutfy  with  the  Court  whether  it  will  vacate  its  order  and 
receive  additional  affidavits  after  the  hearing  is  closed  and  the 
decision  announced.*  Ordinarily  a  tardy  application  after  term 
will  be  refused  if  new  rights  have  accrued.* 

XX.  PB0CESBING8  BT  PETITION  FOB  HEW  TBIAL  AETEB  TEBM  — 
1.  Hature  of  Prooeeding  —  Oronndi  DiMOvered  After  TeniL  —  The 
codes  •  provide  in  substance  that  when  the  grounds  for  a  new 

People  V.  Center,  6i  Cal.  194;  Dorland  its  judgments,  open  them  for  sufficient 

«^.  Cunningham,  66  Cal.  486;  Louisville  reason  in    the   furtherance  of  justice 

Rock,   etc.,   Co.   v.   Kerr,  78  Ky.  12;  after  the  term  has  expired.    See  dic- 

Stierle  v.  Union  R.  Co.,  11  Misc.  Rep.  tum  in  Croner  v.  Farmers'  F.  Ins.  Co., 

(N.  Y.  C.  PI.)  124.  18  N.  Y.  App.  Div.  263. 

Although  an  order  granting  or  ref  us-  2.  Eibct  of  Motion  for  Rehearing, — 
ing  a  new  trial  cannot  be  vacated  or  The  effect  of  a  motion  for  a  new  trial 
modified,  if  the  order  was  inadvertently  is  to  suspend  the  judgment  from  term 
or  prematurely  made  by  the  court  it  to  term  until  decided.  But  a  motion 
may  be  vacated  and  a  rehearing  to  set  aside  an  order  overruling  a  mo- 
granted.  Odd  Fellows'  Sav.  Bank  v,  tion  for  a  new  trial  does  not  suspend 
Deuprey,  66  Cal.  169;  Morris  v.  De  the  judgment,  and  must  therefore  be 
Cells,  41  Cal.  331;  Coombs  v.  Hibberd,  decided  during  the  term;  otherwise  the 
43  Cal.  453.  court  will  lose  control  over  such  order. 

Conformity  to  Booent  DoeidonB.  —  Dur-  Louisville  Rock,  etc.,  Co.  v.  Kerr,  78 

ing  the  term  the  court  may  in  its  dis-  Ky.  12. 

cretion  vacate  an  order  refusing  a  new  The  granting  of  a  new  trial  rein- 
trial  and  grant  a  new  trial  in  conform-  states  the  cause  upon  the  docket  as 
ity  to  a  recent  decision  of  the  Supreme  though  no  trial  had  been  had,  and  at  a 
Court  on  a  similar  question.  Snow  v.  subsequent  term  the  court  has  author- 
Vandeveer,  33  Neb.  735.  ity  to  set  aside   the  order  granting  a 

Behearing  at  Speeial  Term.  —  An  order  new  trial  and  to  refuse  a  new  trial, 
denying  a  motion  for  a  new  trial  made  San  Antonio  v.  Dickman,  34  Tex.  647. 
at  circuit  cannot  be  vacated  and  a  re-  8.  Snow  v,  Vandeveer,  33  Neb.  735; 
hearing  had  at  special  term  after  Scott  v.  Moore,  41  Vt.  205;  Slocum  v, 
adjournment  of  the  circuit,  as  the  Fairchild,  7  Hill  (N.  Y.)  292;  Bloom- 
power  to  grant  a  new  trial  expired  with  ingdale  v.  Steubing,  10  Misc.  Rep.  (N. 
the  term.     In  such  case  the  only  rem-  Y.  City  Ct.)  229. 

edy  is  by  appeal.     Mellen  v.  Mellen,  After  the  close  of  the  hearing  it  is 

27  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  not  an  abuse  of  discretion  for  a  judge 

99.  21  Civ.  Pro.  Rep.  (N.  Y.)  301.  to  refuse  to  open  the  case  and  to  con- 

The  EfEBct  of  a  Motion  for  Briieartn^  is  sider  an  affidavit  handed  to  him  on  the 

to  continue  the  motion  for  a  new  trial,  street  after  the  argument.     Grace  v, 

so  that  if  made  on  the  same  day  the  Martin,  83  Ga.  245. 

motion  for  a  new  trial  is  overruled,  a  4.  Rebhun  v.  Swartwout,  (City  Ct.) 

judgment  cannot  be  entered  on   the  3  N.  Y.  Supp.  419;  Petty  v,  Merrill,  12 

verdict.    Van  Vliet  v,  Conrad,  95  Pa.  Blatchf.  (U.  S.)  ii. 

St.  494.  5.  Hofner's  Annot.  Stat.  Ind.  1896, 

1.  See   article   Opening,  Vacating,  §563;  Gen.  Stat.  Kan.  1897,  S32o(for- 

AND  Amending  Judgments.  merly  section  310  of  the  Civil  Code); 

Power  After  Term.  — The  power  of  a  Code  Ky.  1895,  g  344;  Code  Civ.  Pro. 

court  to  grant  a  rehearing  of  an  order  Neb.,  1897,  §  318;  Bates's  Annot.  Stat, 

refusing  a  new  trial  is  not  limited  by  Ohio  1897,  g  5309. 

section  724  of  the  New  York  Code.  Not   Applicable   to  Criminal  Caset. — 

The  court  may.  in  its  own  discretion  This  provision  for  a  new  trial  by  peti- 

and  in  the  exercise  of  the  control  over  tion  is  not  applicable  to  criminal  cases, 
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trial  could  not,  with  reasonable  diligence,  have  been  discovered 

before,  but  are  discovered  after,  the  term  at  which  the  judgment 

is  entered,  the  application  may  be  by  petition  *  filed  as  in  other 
cases.* 

Nature  of  Semedj.  —  The  remedy  thus  provided  is  in  the  nature  of 
a  bill  in  equity  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,*  and  supersedes  such  remedy.* 

2.  Vecessary  Allegations.  —  All  the  facts  necessary  to  obtain  a 
new  trial  must  be  stated  in  the  petition,*  and  must  be  stated 

as  the  provisions  of  the  criminal  code  The  petition  may  be  filed  with  the 

are  exclusive.     Bradshaw  v.  State,  19  clerk,  as  in  other  cases,  and  need  not 

Neb.  644.     But  see  contra^  Bradish  v.  be   filed   in  open   court  during  term. 

State,  35  Vi.  452.  Scott  r.  Scott,  82  Ky.  328. 

1.  Whether  by  Motion  or  Petition. —  Neoeesary  Partiee.  —  All  parties  in  the 
The  code  provisions  require  the  motion  former  action  are  necessary  parties  in 
for  a  new  trial  to  be  filed  a  certain  time  the  action  for  a  new  trial  after  term, 
after  verdict  or  decision,  and  also  pro-  Carver  r.  Compton,  51  Ind.  451. 

vide  that  when  the  grounds  could  not  8.  Moore  v.  Coates,  35  Ohio  St.  177. 

be  discovered  with  reasonable  diligence  A  petition  for  a  rehearing  of  a  suit 

during  term,  but  are  discovered  after  in  equity  containing  substantially  the 

term,  the  application  must  be  made  by  averments  of  a  petition  for  a  new  trial 

petition.     These   statutes,    when    con-  will  be  treated  as  a  petition  for  a  new 

strued  together,  require  the  application  trial,  since  the  former  remedy  is  saper- 

for  a  new  trial  on  the  ground  of  newly  seded,   and    defect    in    form   may  be 

discovered  evidence    to    be   made   by  amended.     Myres  v.  Myres,  6  Ohio  St. 

motion  if  made  during  the  term,  and  by  221. 

petition  when  made  after  term.     Tama  4.  Proeeedingt  in  Equity  Bapeneded.  — 

City  First  Nat.  Bank  v.  Murdough,  40  A  suit  in  equity  to  enjoin  the  enforce- 

lowa  26.  ment  of  a  judgment  at  law  on   the 

Application  by  motion  is  the  proper  ground  of  fraud  cannot  be  maintained, 

remedy   if    filed    during  term   on   the  since  the  plaintifif  has  an  adequate  rem- 

ground  of  newly  discovered  evidence,  edy  at  law  by  a  petition  for  a  new  trial 

Such  motion  may  be  amended  at  the  on   the    same    ground.     Hintrager  7. 

hearing  at  the  next  term  to   include  Sumbargo,  54  Iowa  604. 

evidence  discovered  after  the     term.  All  remedies  in  equity  to  vacate  and 

Moore  v.  Coates,  35  Ohio  St.  177.  modify  decrees  are  superseded  by  the 

Where  the  time  for  filing  the  motion  code  provisions,  except  the  remedy  by 

for  a  new  trial  was  extended  by  stipu-  bill  of  review.     Myres  v.  Myres,  6  Ohio 

lation  for  sixty  days  the  motion  may  St.  221. 

include  the  ground  of  newly  discovered  Amendment  of  Petition.  —  A  petition 

evidence    although    discovered     after  for  a  new  trial  cannot  be  amended  to 

term.     Eckel  v.  Walker,  48  Iowa  225.  include  the  defense  that  the  adminis- 

Waiver  of  Objeotion  to  Motion.  —  An  trator  was  not  legally  appointed,  where 
application  for  a  new  trial  for  new  evi-  the  defense  in  the  original  petition  was 
dence  discovered  after  the  expiration  merely  that  the  intestate  never  signed 
of  the  time  for  filing  a  motion  should  the  note  sued  on  and  that  the  adminis- 
be  by  petition.  But  where  the  case  trator  had  been  prevented  from  making 
was  submitted  on  its  merits  the  objec-  a  defense.  Such  proposed  amendment 
tion  is  waived  that  the  application  was  would  require  a  new  process  to  be 
entitled  a'*  motion  for  rehearing  and  issued  on  the  petition.  Garrett  v.  Ash- 
new  trial  ••  instead  of  "  petition  "  for  a  craft,  19  Ky.  L.  Rep.  38,  (Ky.  1897)  39 
new  trial.  State  v,  Stevenson,  104  S.  W.  Rep.  51. 
Iowa  50.  5.  Shewalter  v.  Williamson,  125  Ind. 

2.  The  petition  should  be  filed  in  the  373;  Blackburn  v.  Crowder,  no  Ind. 
original  cause.  A  separate  suit  in  127;  Hines  r.  Driver,  100  Ind.  315. 
equity  cannot  be  maintained  for  any  '*  The  complaint  must  show  on  its 
ground  for  a  new  trial,  since  there  is  face  a  case  for  a  new  trial,  so  that, 
an  adequate  remedy  at  law.  Hin-  should  it  be  demurred  to  and  thereby 
trager  v,  Sumbargo,  54  Iowa  604.  be  admitted,  the  court  would  act  finally 
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affirmatively,*  and  the  petition  must  be  verified.* 

AllogatioBi  of  Kewly  DiiooTored  Eridoaoo.  —  Where  the  ground  is 
newly  discovered  evidence,  it  must  appear  from  the  facts  stated 
in  the  petition :  •  first,  that  the  evidence  was  discovered  after 
the  trial ;  ^  second,  that  the  plaintiff  was  not  negligent  in  failing 
to  discover  the  evidence  in  time ;  •  third,  that  the  newly  discov- 

upon  it.     It  must  contain  in  allegation  6.  FUintiff  Most  State  FMti  Showing 

what  must  be  shown  in  proof."     Glide-  Dillgenoe.  —  An   allegation   in   general 

well  r.  Daggy,  21  Ind.  95.  terms  that  the  plaintiff  could  not  with 

1.  An  allegation    that    the   plaintiff  reasonable  diligence  have  discovered 

**  has  learned  since  said  term  of  court  *'  the  evidence  sooner,  or  a  mere  denial 

certain  matters  constituting  the  ground  of  negligence,  is  not  suflBcient.     The 

for  new  trial  is  not  sufficient,  as  the  facts  constituting  diligence  must    be 

facts  must  be  stated  affirmatively  and  specifically  set  out  in  the  complaint,  in 

not  upon  information.     Axtell  v.  War-  order  that    the    court  can    determine 

den,  7  Neb.  186.                                         '  whether  the  evidence  might  with  rea- 

In  a  similar  case  it  was  alleged  that  sonable   diligence   have   been   discov- 

"  it   has  learned,  and  plaintiff  verily  ered.      Keisling    v.    Readle,    i     Ind. 

believes   that  it  is  in  a  condition  to  App.   240;    Allen  v.    Bond,    112    Ind. 

prove,"  certain  facts.     The  court  held  523;   Ward    v.   Voris,    117    Ind.    368; 

the      petition      insufficient,      saying:  Hines  v.    Driver,   100   Ind.   315,   and 

"  While  the  verification  of  the  petition  cases  cited  and  discussed;    McCauley 

need  only  be  made  upon  belief  that  v.  Murdock,  97  Ind.  229;   Graham  v. 

the  facts  stated  therein  are  true,  yet  Payne,  122  Ind.  403;  Toney  v.  Toney, 

the  allegations  in  the  petition  must  be  73  Ind.  34;   Johnson  v,  Herr,  88  Ind. 

direct  and  positive,  and  not  by  way  of  280;    Schnurr  v.  Stults,   119  Ind.  429; 

inference."     Omaha,   etc.,   R.   Co.   v,  Barnes  v,  Dewey,  58  Ind.  418;  Ander- 

O'Donnell,  24  Neb.  753.  son  v,  Hathaway,  130  Ind.  528;  Osgood 

8.  Cox  V,   Hutchings,  21   Ind.   219;  v.  Smock,   144  Ind.  387;    Nordman  v. 

McDaniel  v»  Graves,  12  Ind.  465;  East  Stough,  50  Ind.  280;  Miller  v.  Hall,  12 

V.  McKee,  14  Ind.  App.  45.     But  see  Tex.  556;    Anderson  v.  Sutherland,  59 

contra.   Moody  v,    Branham,  47   Kan.  Tex.  409;  Johnson  v,  Parrotte,  34  Neb. 

314;  Allen  V.  Gillum,  16  Ind.  234.  26;  Burlington,  etc.,  R.  Co.  v.  Dobson, 

8.  See  statement  of  the  propobitions  17  Neb.  450. 

of  the  text  in  East  v.  McKee,  14  Ind.  Contrft  —  Allegation   of   Eridenoe  Kot 

App.  45.    See  also  Rickart  v,  Davis,  42  Boqtdred.  —  An  allegation  in  a  petition 

Ind.  164.  for  a  new  trial  for  newly  discovered 

4.  Bryorly  v.  Clark,  48  Tex.  345.  evidence,  that  the  defendant  could  not 

The  date  of  the  discovery  must  be  with  reasonable  diligence  have  discov- 

stated  in  order  to  make  it  appear  that  ered   the    testimony   before   the   trial, 

the  party  could  not  have  obtained  re-  is  a  sufficient  allegation  of   diligence, 

lief  at  the  same  term  by  motion.    '*If  a  although  in  the  language  of  the  statute 

party  neglects  to  proceed  by  motion  in  '*  what  was  done  by  defendant  to  pro- 

a  pending  case,  when  that  is  the  proper  cure  evidence,  or  what    facts  existed 

course,  he  cannot  after  the  close  of  the  showing  that  the  exercise  of  diligence 

term  institute  an  independent  proceed-  could  not  have  procured  the  testimony, 

ing.     It  is  not  sufficient  to  allege  that  is  a  matter  of  evidence."     Woodman  t^. 

the  evidence  was  not  discovered  until  Dutton,  49  Iowa  398. 

after  the  trial;  it  must  be  averred  that  The  AfJidavlts  of  New  Witnewes  and 

it    was     not    discovered    during    the  the  Bill  of  Ezoeptlons  should  be  attached 

term."     Hines  v.  Driver,  100  Ind.  315,  to    the    petition     for    a     new     trial. 

citing  Hiatt  v,  Ballinger,  59   Ind.  303.  Although  the  general   rule  is  that  evi- 

See  also  Ragsdale  v,    Matthews,    93  dence  should  not  be  plea^ded,  and  that 

Ind.  589;   Mercer  v,  Mercer,  114  Ind.  a  paper  not  the  foundation  of  an  ac- 

558;  Kitch  V.  Oates,  79  Ind.  96.  tion  cannot    be   made  a  part  of   the 

The  date  when  the  evidence  was  dis-  pleadings  by  filing  it  as  an  exhibit,  ^et 

covered  must  be  stated,  since  the  codes  in  an  action  for  review,  or  in  a  petition 

require  the  application  to  be  made  not  for  a  new  trial,  the  newly  discovered 

later  than  the  second  term  after  dis-  evidence  must  be  incorporated  into  the 

covery.  Eastv.  McKee,  14  Ind.  App.  45.  petition  by  attaching  the  affidavits  of 
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ered  evidence  is  material ;  *  fourth,  that  such  evidence  is  not 
merely  impeaching;*  fifth,  that  it  is  not  merely  cumulative ; • 
sixth,  that  such  evidence  will  probably  change  the  result  if  a  new 
trial  is  granted.* 

3.  What  OroundB  May  Be  Alleged.  —  The  codes  permit  the  appli- 
cation by  petition  to  include  any  of  the  statutory  grounds  for  a 

the  newly    discovered   witnesses    and  Souchet  v,  Dutcher,  113  Ind.  249;  Arms 

also  the  bill  of  exceptions  containing  v.  Beitman,  73  Ind.  85;  Allen  v.  Bond, 

the  evidence  taken  at  the  former  trial.  112  Ind.  523;  Gardner  c.  State,  94  Ind. 

**  The  difference  between  the  cases  gov-  489;  Pennsylvania  Co.  v.  Nations,  iii 

erned   by    the    general   rule   becomes  Ind.  203;  Hinest/.  Driver,  100  Ind.  315; 

more  striking  when  it  is    brought  to  Marks  v.  State,  loi  Ind.  353. 

mind  that  ordinarilv  it  is  improper  to  1.  Materiality  of  Kew  Evideiioe  —  How 

plead  evidence;  while  in  such  a  case  as  Kade  to  Appear.  —  It  is  held  that  in 

this  it  is   not  only  proper  but  indis-  order  to  show  that  the  new  evidence  is 

pensably  necessary.     As  the  evidence  material   the  complaint    must    show: 

must  be  pleaded,  it  is  only  necessary  to  '*  i,  the  issues  in  the  original  action; 

plead  the  instruments  which  contain  2,  the  evidence  given  on  the  trial  of  the 

It.    Any  other   rule   than   this  would  cause;    3,  the   newly  discovered    evi- 

uselessly  encumber  the  record,  for  it  dence;    and,  4,  the  diligence  exercised 

would  require  the  instruments  to  be  to  discover  the    evidence    before  the 

made  exhibits  and  the  evidence  itself  trial."     East  v.  McKee,   14  Ind.  App. 

to  be  rehearsed  in  the  bod>  of  the  com-  45. 

plaint,  and  surely  no  good  purpose  The  evidence  given  on  the  trial  of 
would  be  accomplished  by  such  a  prac-  the  cause  must  be  set  out  as  an  ex- 
tice."  Hines  ?'.  Driver,  100  Ind.  315.  hibit.  It  cannot  be  stated  in  substance 
Diligonoe  in  Making  Inquiries  —  How  in  the  petition.  Indiana  Sute  Spirit- 
Alleged.  —  If  the  diligence  alleged  con-  ual  Assoc,  v,  Reynolds,  61  Ind.  104; 
sists  in  making  inquiries,  the  time,  Yates  v.  George,  51  Ind.  324;  Anderson 
place,  and  circumstances  must  be  v.  Lane,  32  Ind.  102. 
stated,  that  the  court  may  know  that  The  character  of  the  action  and  the 
the  inquiries  were  well  directed.  "  It  materiality  of  the  evidence  must  be  set 
is  not  sufficient  to  state  generally  that  forth  in  the  body  of  the  complaint,  and 
they  had  been  diligent  in  making  in-  not  left  to  inference  from  the  pleadings 
quiries  of  those  whom  they  supposed  and  evidence  exhibited  therewith.  An- 
likely  to  know  anything  of  the  case;  derson  v.  Hathaway,  130  Ind.  528; 
all  the  facts  constituting  the  diligence  Blackburn  v.  Crowder,  no  Ind.  127; 
must  be  shown."     Osgood  v.  Smock,  Davis  v.  Davis,  145  Ind.  4;  Shewalter 

144  Ind.  387   [cttinj^  Debolt  v.  Debolt,  v.  Williamson,  125  Ind.  373. 

86   Ind.  521;  Morrison   v.   Carey,    129  Where  the  newly  discovered  evidence 

Ind.   277;    McDonald   v.   Coryell,    134  consists  of  receipts  found  after  trial, 

Ind.   493].     See  also  Davis  v.  Davis,  their  materiality   must  be  shown  by 

145  Ind.  4.  stating  the  issues  at  the  former  trial, 
Ignorance  of  Evidence  u  Ezonse  for  In-  showing  that  payment  was  denied  and 

activity.  —  In  Ward  v.  Voris,  117  Ind.  that  the  receipts  cover  the  items  in  dis- 

368,  the  rule  is  stated  as  follows:  *'  A  pute.     Shewalter   v.   Williamson,   125 

party  asking  to  be  relieved  of  ajudg-  Ind.  373;  Blackburn   v.  Crowder,   no 

meat   must    affirmatively    show   facts  Ind.  127. 

that  will  constitute  diligence;  and  if  he  3.  Kot  Merely  for  Impeaching  the  Wit- 
has  made  no  efforts  to  ascertain  or  nees.  —  Where  the  only  effect  of  the 
procure  such  evidence,  he  must  show  newly  discovered  evidence  will  be  to 
an  absence  of  knowledge  of  facts  and  impeach  the  plaintiff,  the  petition  is 
circumstances  ^hich  require  him  to  insufficient.  Brown  v.  Grove,  116  Ind. 
make  inquiry,  and  show  such  a  state  of  84. 

facts  as  justify  and  excuse  his  inactiv-  8.  Not  Merely  Cnmnlative. —  Schnurr 

ity."     Citing-  Test  v.  Larsh,   100  Ind.  r.  Stults,  119  Ind.  429. 

562;  McCauley  v,   Murdock,  97   Ind.  4.  Probably  Boi&cient  to  Change  Beinlt. 

229;    Ragsdale  v.   Matthews,   93  Ind.  — Hines    v.     Driver,    100    Ind.     325; 

589:  Toney  v,  Toney,  73  Ind.  34;  Du  Schnurr  v,  Stults,  119  Ind.  429. 

953  Volume  XIV. 


?rooMdl]igt  by  Fttitioii  NEW  TRIAL,         for  Hew  Trial  After  Term. 

new  trial  which  may  be  discovered  after  term.*  This  would  not, 
of  course,  include  errors  of  law  duly  excepted  to  at  the  time.* 
The  most  common  ground  in  such  applications  is  newly  discov- 
ered evidence;  but  misconduct  of  the  jury,*  unavoidable  casualty 
or  misfortune,*  fraud  practiced  by  the  successful  party,*  and 
other  grounds  which  could  not  be  discovered  during  term  with 
reasonable  diligence,  may  be  alleged  in  the  petition. 

4.  Time  of  Filing  Petition.  —  The  codes  generally  provide  that 
the  petition  for  a  new  trial  must  be  made  not  later  than  the 
second  term  after  the  discovery  of  the  ground  for  the  new  trial,* 
and  not  later  than  one,  two,  or  three  ^  years  after  the  judgment 
attacked,  otherwise  the  petition  will  be  dismissed.  The  petition 
may  be  filed  pending  an  appeal.* 

5.  Summons  —  Process.  —  The  summons  is  to  be  issued  and 
served  as  in  other  cases,*  or  service  may  be  made  by  publication 
of  the  summons,**  or  it  may  be  served  upon  the  attorney  of  the 
adverse  party.** 

1.  Nelson  t/.  Johnson,  i8  Jnd.  329;  When  Time  Gommenoee  to  Bun  —  Pen- 
Stanley  V,  Peeples,  13  Ind.  332;  Glide-  deney  of  AppeeL -^  Where  the  statute 
well  V,  Daggy,  21  Ind.  95;  Lafever  v.  provides  that  the  petition  for  a  new 
Stone,  55  Iowa  49.  trial  after  term  must  be  filed  within  one 

The  term  "  grounds  for  a  new  trial  year  from  the  date  of  the  judgment, 

[which]  could  not,  with  reasonable  dili-  the  time  commences  to  run  from  the 

gence,  have  been  discovered  before,''  entry  of  the  decree,  and  not  from  its 

Code  Civ.  Pro.  Neb.,  §  318,  refers  to  aflBrmance  on  appeal.     Gray  v,  Coan, 

the  statutory  grounds   enumerated  in  48  Iowa  424. 

section  314  of  the  code.     Thompson  v.  Where  the  time  is  fixed  at  two  years 

Sharp,  17  Neb.  69.  from  the  rendition  of  the  judgment,  it 

2.  Reed  v.  Wilson,  13  Kan.  153.  is  to  be  computed  from  the  last  day  of 
nie Qneetion  of  InsnAdenoy  of  tibe  Eri-  the    term   at   which  the  judgment  is 

denoe  to  sustain  the  findings  or  judg-  rendered.     Bradish    v.    State,   35    Vt. 

ment    must   be   presented  by  motion  452. 

filed  during  term,  and  not  by  petition  Amendment  After  Time  Has  Expired*  — 

for  a  new  trial.     Suman  v.  Cornelius,  Where  an  amendment  is  asked  after 

78  Ind.  506.  the  time  for  filing  the  petition  has  ex. 

8.  Xisoondnet  of  Jnrj.  —  Burlington,  pired,  it  may  be  refused  because  the 

etc.,   R.  Co.  V,  Dobson,  17  Neb.  450;  cause  set  forth  therein  is  barred  by  the 

Gottleib  V.  Jasper,  27  Kan.  770.  statute  of  limitation.     Butt  v.  Carson, 

4.  Unavoidable  Casnaltj  or  Xiifiortnne.  5  Okla.  160. 

—  Reed  v.  Wilson,  13  Kan.  153;  Wish-  9.  See  sections  of  codes  providing  for 
ard  V,  McNeil,  78  Iowa  40;  Spencer  v,  petition  for  new  trial. 

Kinnard,  12  Tex.  180.  Gonitmetive  Bervioe.  —  Where  the  stat- 

6.  Fraud  Praetioed  by  Baooeeefnl  Party,    ute  provides  for  service  as  in  other 

—  A  petition  under  section  3155  of  the  cases,  the  summons  may  be  served  in 
Iowa  Code  need  not  allege  that  the  another  state  by  leaving  the  same  at  the 
judgment  was  procured  by  fraud,  and  usual  place  of  residence  of  the  adverse 
charge  fraud  in  terms,  but  it  is  sufli-  party,  as  constructive  service  is  suflB- 
cient  to  allege  the  facts  constituting  cient.  Darrance  v,  Preston,  18  Iowa 
the  fraud,   or    amounting    in   law   to  396. 

fraud.  Lafever  v.  Stone,  55  Iowa  10.  Bates's  Annot.  Stat.  Ohio,  g  5309. 
49.  See  also  reasoning  in  Darrance  v.  Pres- 

6.  See  Code  Ky.  1895,  g  344;  Nickell    ton,  z8  Iowa  396. 

V.  Fallen,  15  Ky.  L.  Rep.  389.  11.  Bervioe  on  Attorney.  —  Bradish  v, 

7.  See  the  code  provisions  of  the  vari-  State,  35  Vt.  452;  Ward  v.  Sebring,  4 
ous  states.  Wash.  (U.  S.)  472;  Oglesby  v,  Attrill, 

8.  Cook  V,  Smith,  58  Iowa  607.  12  Fed.  Rep.  227. 
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6.  Demurrer.  —  If  the  petition  does  not  state  ail  tlie  essential 
fa<:ts,  it  is  subject  to  demurrer.* 

7.  Answer.  —  No  answer  is  necessary,  as  under  the  codes  the 
facts  stated  in  the  petition  will  be  considered  as  denied.'  All 
defenses  to  the  application  may  be  deferred  until  after  a  new 
trial  is  granted.* 

8.  Trial.  —  On  the  trial  the  court  proceeds  to  hear  the  case  as 
a  motion,  and  may  receive  evidence  in  the  form  of  oral  testi- 
mony, affidavits,  depositions,  statement  of  the  case,  or  a  bill  of 
exceptions.  The  court  must  first  determine  the  grounds  for 
vacating  the  judgment  before  determining  the  merits  of  the 
action,^ and  in  doing  so  passes  upon  questions  of  fact  without 

1.  Shewalter  v.  Williamson,  125  Ind.  trial],  when  made  after  judgment  and 
373;  Hiatt  V,  Ballinger,  59  Ind.  303;  atasubsequent  term  of  the  court,  must, 
Hines  v.  Driver,  100  Ind.  315,  and  case  as  we  have  seen,  be  regarded  as  an  in- 
cited;  Shigley  v.  Snyder,  45  Ind.  543;  dependent  proceeding,  and  must  set 
Sanders  v,  Loy,  45  Ind.  229;  Axtell  v,  out  the  issues  upon  the  former  trial  and 
Warden,  7  Neb.  186.  the  evidence  given  on  such  trial,  with 

Judgment  on  Demurrer.  —  A  judgment  the  newly  discovered   evidence.      An 

for  the  defendant  may  be  rendered  if  issue  must  be  formed  on  the  com  plaint, 

the    demurrer    is  sustained    and    the  and   the  issue   thus  formed  must  be 

plaintifif  does  not  ask  leave  to  amend,  tried  by  the  court.     Upon  such  trial  the 

Morrow  r.  Chicago,  etc.,   R.  Co.,  61  plaintiff  should  introduce  in  evidence 

Iowa  487;  Cohol  V.  Allen,  37  Iowa  449.  the  record  of  the  former  trial,  prove  what 

Form  of  Demurrer.  —  In  Hart  z/.  Brain-  the  evidence  was  upon  such  trial,  the 
erd,  68  Conn.  50,  the  demurrer  to  a  newly  discovered  evidence,  and  show 
petition  for  new  trial  was  substantially  that  it  had  been  discovered  since  the 
as  follows:  **  The  evidence  is  not  term  when  the  case  was  formerly  tried, 
newly  discovered.  It  could  have  been  and  what  diligence  he  had  used  to  dis- 
disccvered  before  the  former  trial  by  cover  the  evidence  before  the  former 
the  use  of  due  diligence.  It  fails  to  trial.  The  defendant  should  in  like 
make  it  clear  that  injustice  was  in  fact  manner  introduce  his  evidence  orally 
done  at  the  former  trial.  It  is  aot  before  the  court.  If  the  new  trial  is  re- 
alleged, and  does  not  appear,  that  the  fused,  the  party  appealing  to  this  court 
testator  *  could  not  have  been  both  in  should  put  into  the  record  by  a  bill  of 
Portland  and  New  York  on  one  and  the  exceptions  all  the  evidence,  docu- 
same  day.'  The  evidence  is  merely  mentary  and  oral,  which  was  offered 
cumulative  in  its  character,  and  might  and  considered  by  the  court  in  the  ap- 
be  met  by  other  and  opposite  cumula-  plication  for  a  new  trial."  Sanders  v. 
live  evidence  on  the  part  of  the  defend-  Loy,  45  Ind.  229,  approved  in  Kitch  v, 
ants.  It  is  not  sufficient  to  show  that  Oatis,  79  Ind.  96. 
if  a  new  trial  were  granted  a  different  Where  the  application  is  by  verified 
result  would  be  produced."  petition  no  affidavits  are  required.    But 

2.  Under  the  Iowa  Code,  "  the  facts  where  it  is  by  motion  it  must  be  ac-- 
stated  in  the  petition  shall  be  consid-  companied  by  affidavits  of  both  the 
ered  as  denied  without  answer."  applicant  and  the  new  witness,  filed 
Tama  City  First  Nat.  Bank  v.  Mur-  with  the  motion  and  made  a  part  there- 
dough,  40  Iowa  26;  Alger  v,  Merritt,  of.  See  distinction  made  in  Hill  v, 
16  Iowa  121;  Annot.  Code  Iowa  1897,  Roach,  72  Ind.  57;  Sanders  v.  Loy,  45 
§  4092.  Ind.  229. 

8.  Upon  a  petition  for  a  new  trial  no  Stenographer's   Kotei.  —  Under    Rev. 

answer  is  allowable.     An  answer  set-  Stat.  Wisconsin,  §  2879,  ^^  ^i^^  ^^  ^^~ 

ting  up  facts  constituting  an  estoppel  ceptions  containing  the  testimony  at 

will  not  be  considered  at  the  hearing  the  trial  is  necessary,  as  the  statute 

on  the  petition,  but  if  a  new  trial  is  permits  a  motion  for  a  new  trial  upon 

granted  the  defense  may  be  then  inter-  the  ground  of  newly  discovered  evi- 

posed.     Bennett  V.  Carey,  72  Iowa  476.  dence  to  be  heard  upon  motion  sup* 

4,  **  The    application    [for    a     new  ported   by  a    copy    of    the   reporter's 
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the  assistance  of  a  jury  J 

XXI  Beyiew  07  Obdeb  Obabtivg  OB  Devtibg  Hew  Tbial  — 

1.  At  Common  Law.  —  At  common  law  a  motion  for  a  new  trial 
was  addressed  to  the  sound  legal  discretion  of  the  trial  court,  and 
its  decision  on  such  motion  was  not  the  subject  of  review  \  •  and 
this  seems  still  to  be  the  rule  in  a  few  of  the  states  of  this  country, 
in  the  absence  of  statute.' 

In  Federal  Couru  the  granting  or  refusal  of  a  motion  for  a  new  trial 
is  held  to  be  addressed  to  the  discretion  of  the  court,  and  is  not 
the  subject  of  review.* 

minutes  of  the  evidence  taken  and  filed  Pennsylvania  Min.   Co.   v.  Brady,  14 

in  the  action,  and  by  affidavits  contain-  Mich.  260;  Final  v.  Backus,  18  Mich, 

ing    the    newly   discovered   evidence.  218;    People  v,  Wayne  Circuit  Judgtf, 

Smith  V.  Smith,  51  Wis.  665.  20  Mich.  220;  Davis  v.  Bush,  28  Mich. 

1.  Bight  to  Jury  Trial.  —  On  the  hear-  432;    Jones  z/.    Hobson,  37   Mich.   36; 

ing  of  a  petition  for  anew  trial,  neither  Stork  v.  Judge,  41  Mich.  5;  Alderman 

party  is  entitled  to  a  jury.     Houston  t^.  v.  Montcalm  Circuit  Judge,  41  Mich. 

Uruner,    59    Ind.    25;     Carpenter     v.  550;  Toulman  v.  Swain,  47  Mich.  82; 

Brown,  5oIowa45i;  Bennett  v.  Carey,  Hake  v,  Buell,  50  Mich.  89;  People  v. 

72  Iowa  476.  Francis,  52  Mich.  575;  Nelson  v.  Lum- 

The  provision  of  section  3155  of  the  berman's    Min.    Co.,    65    Mich.    288; 

Iowa  Code  that  the  case  shall  be  tried  Graham  v.  Myers,  67  Mich.  277;  Wiest 

as  other  cases  refers  to  the  mode  of  r.  Luyendyk,  73  Mich.  661;  Moore  v. 

producing    the    evidence    as    distin-  Daiber,  92  Mich.  402. 

guished  from  the  mode  of  sustaining  Oregon.  —  Bowen  w.  State,  I  Oregon 

and  controverting  the   allegations  by  270;  State  v.  Fitzhugh,  2  Oregon  236; 

affidavits.     Carpenter    v.    Brown,    50  State  s^.  Wilson,  6  Oregon  429;  Hallock 

Iowa  451.  V,    Portland,   8   Oregon   29;    State  v, 

9.  See    Brown    v.    Bradley,   6  App.  Mackey,    12    Oregon     156;     Kearney 

Cas.  (D.  C.)  207;  Barney  v.  Scherling,  v.  Snodgrass,  12  Oregon  311;  State  v, 

40  Miss.  320;    Kearney  v,    Snodgrass,  Becker,  12  Oregon  318;  State  v.  Clem- 

12  Oregon  311;  Beekman  v.  Hamlin,  23  ents,    15   Oregon    243;     Beekman    v. 

Oregon  313.  Hamlin,  23  Oregon  313;    McBride  v. 

8.  Connecticut.  — Gladwin    v.  Lewis,  Northern  Pac.  R.  Co.,  19  Oregon  64. 

6  Conn.  49;  Magill  v.  Lyman,  6  Conn.  Pennsylvania. — Cathcart    v.    Com., 

59;    Norwich,  etc.,   R.   Co.   v.   Cahill,  37  Pa.  St.   108;    Burd  v.   Dansdale,  2 

18  Conn.  484;    Ray  v.  Fitch,  i    Root  Binn.(Pa.)8o;  Wright ».  Small,  2  Binn. 

^Conn.)  290;    Kimball  v.  Cady,  Kirby  (Pa.)  93. 

(Conn.)    41;     Granger    v.     Bissell,    2  Vermont.  —  Newton  v.  Brown,  49  Vt. 

Day  (Conn.)  364.     See  also  White  v.  16;  Stearn  v.  Clifford,  62  Vt.  92.     See 

Trinity  Church,  5  Conn.  187.  also  Chase  v.  Davis,  7  Vt.  476. 

Delaware.  —  State  v.  Layton,  3  Harr.  See  also  Collins  v.  Claypole,  i   III. 

(Del.)  469.  212;   Cornelius  v.  Boucher,  i  111.  32; 

Kentucky.  —  Stewart    v.    Stewart,    2  Sawyer  v.  Stephenson,  i   III.  24;  Street 

T.  B.  Mon.  (Ky.)  85.  v.  Blue,  i  111.  261;  Miller  v.  Baker,  20 

Louisiana.  —  Brooks   v.   Weyman,  3  Pick.  (Mass.)  285. 

Martin  (La.)  16;  Walton   v.  Louisiana  4.  Henderson  v.  Moore,  5  Cranch  (U. 

State  M.  &  F.   Ins.  Co.,   2  Rob.  (La.)  S.)ii;  Blunt  z^.  Smith,  7  Wheat.  (U.  S.) 

562:     Hemphill     v.     Braun,    McGloin  248;  M'L'anahan  v.  Universal  Ins.  Co., 

(La.)  326.  I  Pet.  (U.  S.)  170;  U.   S.  v.  Buford,  3 

Maine.  —  Moulton  z/.  Jose,  25  Me.  76.  Pet.  (U.  S.)  12;  Life,  etc.,  Ins.  Co.  v. 

Maryland.  —  Sittig  v.  Birkestack,  38  Wilson,  8  Pet.  (U.  S.)  291;  Doswell  v, 

Md.  158;  Kirk  v.  Grant,  67  Md.  418;  De   La    Lanza,   20   How.    (U.    S.)  29-, 

Anderson  v.  State,  5  Har.  &  J.  (Md.)  Warner  v,  Norton,  20  How.  (U.  S.)448; 

174.  Pomeroy    v.    Indiana   State    Bank,    i 

Michigan.  — Dibble     v.     Rogers,    2  Wall.  (U.  S.)  592;  Freeborn  v.  Smith,  2 

Mich.  404;    Bourke  v.  James.  4  Mich.  Wall.   (U.   S.)  160;    Laber   v.  Cooper, 

336;    Cuddy  V.   Major,   12   Mich.  368;  7  Wall.  (U.  S.)  565;  Ewing  v.  Howard, 

Sleight    V.    Henning,    12    Mich.    371;  7  Wall.  (U.  S.)  499;' Home  Ins.  Co.  v. 
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2.  Under  Statute  —  a.  Appeal  from  Order  Granting  or 
Denying.  —  In  accordance  with  the  common-law  rule,  a  statute 
expressly  authorizing  it  is  essential  to  an  appeal  from  an  order 
granting  or  refusing  a  new  trial.*     Such  statutes,  however,  have 

Barton,  13  Wall.  (U.  S.)  603;  Erskine  in  his  discretion  to  entertain  molions  for 
V.  Hohnbach,  14  Wall.  (U.  S.)  613;  new  trial  upon  exceptions  taken  at  the 
Republican  River  Bridge  Co.  v,  Kan-  trial,  does  not  limit  the  cases  in  which 
sas  Pac.  R.  Co.,  92  U.  S.  315;  Cambus-  an  appeal  may  be  taken  from  his  de- 
ton  V.  U.  S.,  95  U.  S.  285;  Young  v.  cision  on  such  motions  to  the  three 
U.  S..  95  U.  S.  641;  Kerr  v.  Clampitt,  cases  enumerated,  construing  that  sec- 

95  U   S.  188;  San  Antonio  v.  Mehaffy,  tion   in   connection   with   section   772, 

96  U.  S.  312;  Newcombv.  Wood,  97  U.  giving  an  appeal  from  the  special  term 
S.  581;  Kansas  Pac.  R.  Co.  v.  Twom-  to  the  general  term  from  any  order, 
biy,  100  U.  S.  78;  Boogher  v.  New  judgment,  or  decree,  "  if  the  same  in- 
York  L.  Ins.  Co.,  103  U.  S.  90;  Jones  volve  the  merits  of  the  action  or  pro- 
V.  Buckell,  104  U.  S.  554;  Embry  v.  ceeding."  Rulings  on  motions  for  new 
Palmer,  107  U.  S.  3;  Terre  Haute,  etc.,  trial  based  upon  other  grounds,  such 
R.  Co.  V,  Struble,  109  U.  S.  381;  Mis-  as  that  the  verdict  is  against  the  weight 
souri  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  of  evidence,  are  equally  appealable  as 
Co.,  132  U.  S.  191;  Morning  Journal  are  those  enumerated  in  section  804. 
Assoc.  V,  Rutherford,  51  Fed.  Rep.  513;  See  also  Inland,  etc..  Coasting  Co.  v, 
Alexander  v,  U.  S.,  57  Fed.   Rep.  828;  Hall,  124  U.  S.  r2i. 

Atchison,  etc.,   R.  Co.  v,  Howard,  49  1.  Alabama,  —  Ketchum    v.    Dennis, 

Fed.  Rep.  206;  McClellan  z/.  Pyeatt,  50  41  Ala.    183;    Lockhart  v.   Wyatt,   4a 

Fed.   Rep.  686;  Ayers  v.  Watson,  137  Ala.  31;  Broyles  v.  Maddox,  43  Ala. 

U.   S.    584;    Northern   Pac.   R.  Co.  v,  357;  Bridges  v.  Miller,  3  Ala.  746. 

Charless,  51    Fed.   Rep.  562;    Parsons  Connecticut.  —  Granger   v,  Bissell,  2 

V.  Bedford,  3  Pet.  (U.  S.)  433;  Minor  v.  Day  (Conn.)  368;    Wallace  v.   Middle- 

Tillotson,  2  How.  (U.  S.)  392;  Barreda  brook,  28  Conn.  464. 

V,  Silsbee,  21   How.  (U.   S.)  146;  Mer-  District  of  Columbia,  —  Johnston   v, 

cantile   Mut.   Ins.   Co.  v,  Folsom,   18  Johnston,  (D.  C.)  19  Wash.  L.  Rep.  85. 

Wall.  (U.  S.)237;  Indianapolis,  etc.,  R.  Georgia, — Evans  v,  Adams,  12  Ga.  44. 

Co.  V,  Horst,  93  U.  S.  291;  New  York  Illinois. — J.  W.  Reedy  Elevator  Mfg. 

Cent.,  etc.,  R.  Co.  v.  FralofF,  100  U.  S.  Co.  v.  Pitvowsky,  35  111.  App.  364. 

24;   Fishburn  v,  Chicago,  etc.,  R.  Co.,  Louisiana,  —  State    7'.    Cole.   39  La. 

137  U.  S.  60;  Wilson  V,  Everett,  139  U.  Ann.  938;  Brooks  v,  Weyman,  3  Mar- 

S.  616;  i£tna  L.  Ins.  Co.  v.  Ward,  140  tin  (La.)  11 ;  Walton  v.  Louisiana  State 

U.  S.  ^6;  New  York,  etc.,  R.  Co.  v.  Win-  M.  &  F.  Ins.  Co.,  2  Rob.  (La.)  562. 

ter.  143  U.  S.  60.  Maryland.  —  Zitzer  v.  Jones,  48  Md. 

The  Deeiiiont  of  the  Gironit  and  Dittriet  1 16. 
Oourta  upon  motions  for  a  new  trial  are  Missouri.  —  Emmerson  v,  Harriet,  il 
not  reviewable.  It  is  held  that  the  Mo.  413;  Byers  v.  Butterfield,  33  Mo. 
motion  for  a  new  trial  is  designed  only  376;  McDonough  v.  Nicholson,  46  Mo. 
to  invoke  the  judgment  of  the  trial  35;  Martin  v.  Hays,  5  Mo.  62;  Rich- 
court  upon  the  alleged  errors  set  out  in  mond  v.  Wardlaw,  36  Mo.  313. 
the  motion,  and  that  its  office  and  func-  New  York.  —  Baldwin's  Bank  v, 
tion  are  limited  to  that  court.  Alexan-  Butler,  133  N.  Y.  564,  44  N.  Y.  St.  Rep. 
der  V.  U.  S.,  57  Fed.  Rep.  828.  75;  People  v,  Trezza,  128  N.  Y.  529,  40 

Bole  Applicable  to  Oircnit  Court  of  Ap-  N.  Y.  St.  Rep.  481;  Smith  v.  Pryor,  16 

peals.  —  The  rule  laid  down  in 'the  text  Daly  (N.  Y.)  169;    Williams  v.  Dela- 

applies  not  only  in  the  Supreme  Court  ware,  etc.,  R.  Co.,  (Ct.  App.)  37  N.  Y. 

of  the  United  States,  but  also  in  the  St.  Rep.  143. 

Circuit  Court  of  Appeals.     Alexander  Ohio,  —  Hauf!  v,  Cincinnati,  etc.,  R. 

V.  U,  S.,  57  Fed.  Rep.  828.  Co.,  5  Ohio  Cir.  Ct.  Rep.  470 

Gonitmctioii  of  XTnited  States  Statute  Pennsylvania,  —  Hambleton    r.    Yo- 

Belating   to  Distriot  of  Columbia.  —  In  cum,  108  Pa.  St.  304:  McClain  z/.  Com., 

Metropolitan  R.  Co.  v.  Moore,  121  U.  no  Pa.  St.  263;  Gray  v.  Com.,  loi  Pa. 

S.    558,    it   was   held    that   Rev.    Stat.  St.  384;  McGinnis  v.  Com..  102  Pa.  St. 

U.  S.,  §  804,  relating  to  the  District  of  66;  Thompson  v.  Barkley,   27  Pa.  St. 

Columbia,  empowering  a  trial   judge  263;  Howser  v.  Com.,  51  Pa.  St.  332. 
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been  enacted  in  many  of  the  states,   expressly  authorizing  an 
appeal,  at  least  where  a  question  of  law  is  involved.*     Where  a 

South    Carolina.  —  State    v.    Daven-  Kentucky,  —  McCall  r.  Hitchcock,  9 

port.  38  S.  Car.  348;  Sams  v.  Hoover,  Bush  (Ky.)  66. 

33  S.  Car.  401.  Minnesota.  —  Converse   ».    Burrows, 

Texas,  —  Sanger    v.    Henderson,  85  2    Minn.   229;    Schuek  v.    Hagar,    24 

Tex.  404.  Minn.    339;     Chittenden    v.    German- 

United  States,  —  Laber  v.  Cooper,  7  American  Bank,  27  Minn.  143;  Ashton 

Wall.  (U.  S.)  565;  Pittsburgh,  etc.,  R.  v,  Thompson,  28  Minn.  330;  Dodge  v. 

Co.  V,  Heck,  102  U.  S.   120;  Ayers  v.  Bell,  37  Minn.  382;  Liitle  v.  Leighton, 

Watson,  137  U.  S.  584;  Lewisburg  Bank  46  Minn.  201. 

V.  Sheflfey,  140  U.  S.  445;  Smith  v.  Sun  Nevada,  —  Solomon  v.  Fuller,  13  Nev. 

Printing,   etc.,   Assoc,   55   Fed.  Rep.  276. 

240;  McClellan  v.  Pyeatt,  50  Fed.  Rep.  New   York,  —  Simar  v.  Canaday,  53 

686;    Alexandria  v.  Stabler,   50  Fed.  N.  Y.  298;    Matthews  v.  Meybcrg,  63 

Rep.  689.  N.  Y.  656;  Whitney  v,  Davis,  148  N. 

In  Wisooasin  the  right  of  appeal  from  Y.  256;  Adams  v.  Bush,  2  Abb.  Pr.  N.  S. 

an  order  granting  or  refusing  a  new  (N.  Y.  Ct.  App.)  104;  Clark  v.  Brooks, 

trial,    although    formerly  authorized.  2  Abb.   Pr.   N.   S.  (N.   Y.  C.  PI.)  385; 

was  taken  away  by  Laws  1895,  c.  212.  Morange  v.  Morris,  12  Abb.  Pr.  (N.  Y. 

Davison  v.  Brown,  93  Wis.  85;  Brown  Supreme  Ct.)  164;  Moore  v.  Wood,  19 

r.  Edward  P.  Allis  Co.,  98  Wis.  120;  How.    Pr.   (N.  Y.    Supreme   Ct.)    405; 

Wclbes  V,  Dieter,  97  Wis.  166.  Lane  v.  Bailey,  45  Barb.  (N.  Y.)  119; 

1.  Alabama,  — Cobb    v.    Malone,   92  Winter  v.  Cross>town  St.  R.  Co.,  8  N. 

Ala.  630;  White  v.  Blair,  95  Ala.  147;  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.)  363; 

Dillard  v.  Savage,  98  Ala.  598;  Lee  v.  Levy  v.  Joyce,   i  Bosw.  (N.  Y.)  622; 

De    Bardeleben    Coal,    etc.,   Co.,    102  Voisin  v.  Commercial  Mut.   Ins.  Co., 

Ala.  628;    Sheppard  v.   Dowling,    103  123  N.  Y.  120;  Clark  v.  Eldred,  54  Hun 

Ala.  563;  Hollands.  Howard,  105  Ala.  (N.  Y.)  5. 

538;  Bray  v.  Ely,  105  Ala.  553;  Bank  North   Carolina,  —  Moore  v.  Edmis- 

of  Commerce  v.   Eureka  Brick,  etc.,  ton,   70    N.    Car.    471;    Winburne    v, 

Co..  108  Ala.  89;  Terst   v,  O'Neal,  108  Bryan,  73  N.  Car.  47;  Johnson  v.  Bell, 

Ala.   250;    Davis  r.    Miller,    109  Ala.  74N.  Car.  355;  Carson  v.  Dellinger,  90 

598.  N.   Car.  226;    Braid  v.  Lukins,  95  N. 

Arkansas.  —  Trowbridge    v,  Sanger,  Car.  123. 

4  Ark.  179.  South  Carolina,  —  Byrd  v.  Small,   2 

California.  —  Tyson  v.  Wells,  i  Cal.  S.  Car.  388;  Durantt'.  Phtlpot,  16  S.  Car. 

378;    Riddle    v.    Baker,    13   Cal.   302;  116;  Boyd  v,  Munro.  32  S.  Car.  249. 

Waggenheim    v.    Hook.   35   Cal.  216;  South  Dakota,  —  Williams  z^.  Chicago, 

Coombs  V.  Hibberd,  43  Cal.  453;  Mc-  etc.,  R.  Co.,  lo  S.  Dak.  336. 

Creery  v.  Everding,  44  Cal.  284;  Odd  West  Firnnia,  —  Tompkins  v.  Ste- 

Fellows' Sav.  Bankz'.  Deuprey,  66  Cal.  phens,    10    w.    Va.    156;     Gwynn    v, 

168;  Dorland  v.  Cunningham,  66  Cal.  Schwartz,  32  W.  Va.  487. 

484;    Kimple  v.  Conway,  69  Cal.   71;  In  Alabama  it  was  formerly  held  that 

Hartmanz/.  Rogers,  69  Cal.  643;  Larkin  an  order  granting  or  refusing  a  new 

V.    Larkin,    76  Cal.   323;    Romine  v.  trial  was  addressed  to  the  discretion  of 

Cralle,  80  Cal.  626.  the    court,    and   was  not  appealable. 

Florida.  — Schultzir.  Pacific  Ins.  Co.,  Spence  v.  Tuggle,  10  Ala.  538;  Walker 

14  Fla.  74.  V.  Blassingame,  17  Ala.  810;  Benje  v, 

Indiana.  —  Hines  t/.  Driver,  89  Ind.  Creagh,   21   Ala.   151;  Martin  v.   Hig- 

339.  gins,  23  Ala.  775;  Ketchum  v.  Dennis, 

Iowa. — Jourdan    v.    Reed,    i    Iowa  41  Ala.  183;  Shelby  Iron  Co.  r.  Cobb, 

J35;  Stewart  V.  Ewbank,  3   Iowa   191;  55  Ala..  636;  Phleming  t^.  Stale,  Minor 

Cook  V.  Sypher,  3  Iowa  484;  Newell  v.  (Ala.)  42.     But  by  the  Act  of  1890-91, 

Sanford,     10     Iowa    396;     Caffrey    v.  p.  779,  decisions  granting  or  refusing 

Groome,  10  Iowa  548;  State  v.  Tomlin-  motions   for   new   trial   are   made  ap- 

son,  II    Iowa  401 ;    Baldwin   v.    Foss,  pealable.     Alabama  G.    S.    R.    Co.   v. 

71    Iowa    389;     Lloyd    v.    McClure,   2  Hill,  93  Ala.   514.     And  see  Alabama 

Greene  (Iowa)  139;  Millard  v.  Singer,  cases  in  note  supra. 

2  Greene  ^ Iowa)  144;  Shaw  ?'.  Sweeney,  No  Application  to  Criminal  Cases. — 

2  Greene  (Iowa)  587.  The  overruling  of  a  motion  for  a  new 
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separate  appeal  from  an  order  granting  or  refusing  a  new  trial  is 

permitted  by  statute,  it  will  not  be  dismissed  because  an  appeal  is 

trial  in  a  criminal  case  is  not  review-  appeal  from  the  final  judgment.     Ess 

able,  although  an  appeal  is  given  by  v.  Griffith,  128  Mo.  50. 

statute  in  a  civil  case.    Jolly  v.  State,  In  Weet  Virginia  an  appeal  may  be 

94  Ala.  19;  Reeves  v.  State,  95  Ala.  33;  taken  '*  in  any  civil  case  where  there  is 

Hawthorn  v.  State,  100  Ala.  26;  Knight  an  order  granting  a  new  trial  or  rehear- 

V,  State,  103  Ala.  48;  Lowery  v.  State,  ing/'  and  in  such  cases  an  appeal  may 

103  Ala.   50;  Jones  v.  State,  104  Ala.  be  taken  from  the  order  without  wait- 

30.  ing  for  the  new  trial  or  rehearing  to  be 

In  Florida,  by  statute,  orders  grant-  had.     Code  of  W.   Va.,   p.   828.     See 

ing  or  refusing  motions  for  new  trial  alsoGwynn  v,  Schwartz,  32  W.  Va.  487. 

may  be  assigned  for  matter  and  cause  Distinction  Between  Order  Daring  and 

of  error,  upon  a  writ  of  error  from  the  After  Term.  —  In   Nebraska  it  is  held 

final  judgment  in  the  cause.     Bridier  that  an  order  setting  aside  a  verdict  of 

V.  Yuiee,  9  Fla.  481.     Or,  '*  upon  the  a  jury,  and  granting  a  new  trial  during 

entry  of  an  order  granting  a  new  trial  the   term  at   which  the   verdict  is  re- 

at  law,  the  party  aggrieved    by  such  turned,  and  before  judgment,  is  not  a 

order  may,  without  waiting  for  a  final  final  .order,  and  is  not  reviewable  by 

judgment  in  the  cause,  prosecute  a  writ  proceedings  in  error.    Artman  v.  West 

of  error  to  the  proper  appellate  court.  Point  Mfg.  Co.,  16  Neb.  572. 

which  shall  review  the  said  order,"  etc.  But  that  error  will  lie  from  a  judg- 

In  KansMi  a  petition  in  error  will  lie  ment  granting  a  new  trial  on  proceed- 
in  the  Supreme  Court  to  review  an  ings  commenced  after  the  adjournment 
erroneous  order  of  a  District  Court  of  the  term,  on  the  ground  of  newly 
granting  a  new  trial,  although  the  discovered  evidence,  see  Her  v.  Dar- 
action  may  still  be  pending,  undisposed  nell,  5  Neb.  192 ;  Axtell  v.  Warden,  7 
of,  in  the  District  Court.  Ottawa  v.  Neb.  186;  Kruger  v,  Adams',  etc., 
Washabaugh,  11  Kan.  124.  See  also  Harvester  Co.,  9  Neb.  526;  Johnsons. 
Thompson  v.  Wheeler,  etc.,  Mfg.  Co.,  Parrotte,  34  Neb.  26. 
29  Kan.  479.  In   Indiana  the   Supreme   Court,    in 

In  Idaho,  by  Rev.  Stat.  1887,  g  4807,  holding  that  an  order  granting  a  new 

it  is  provided  that  an  appeal  may  be  trial  upon  complaint  for  causes,  after 

taken  from  an  order  granting  or  refus-  the   term,   is  a  final  judgment  from 

ing  a  new  trial.  which  an  appeal  will  lie,  said:  **  Much 

In  MisBonrii  according  to  the  earlier  of  the  apparent  conflict  between   the 

decisions,  no  appeal  would  lie  from  the  cases    referred    to    in    argument    has 

decision  on  a  motion  for  a  new  trial,  arisen  from  a  failure  to  observe  the 

but  the  action  of  the  court  might  be  essential  difference  between  an  applica- 

assigned  as  error  and  reviewed  on  ap-  tion  for  a  new  trial  made  during  the 

peal  from  the  final  judgment.     Gilstrap  term  and  an  independent  proceeding 

V.  Felts,  50  Mo.  431;  State  z'.  Burns,  66  to  obtain  a  new  trial  instituted  after 

Mo.  227;  Fretwell    v.   Laffoon,  77  Mo.  the   close  of  the   term.      In   the   first 

26;    Blanchard  v.  Wolff,  6  Mo.   App.  case,  the  order  which  disposes  of  the 

200;  Wright  V.  Missouri   Pac.   R.  Co.,  application   is    only   an    interlocutory 

20  Mo.  App.  481;  Smith,  etc.,  Imp.  Co.  order,   subject  to    the  control  of  the 

V,  Wheeler,  27  Mo.  App.  16;  Bank  v,  court  until  final  judgment,  and  only 

Armstrong,  92  Mo.   277.     But  by  the  capable  of  being  reviewed  in  connection 

Act  of   1891  (Sess.    Acts   1891,   p.   70,  with  other  proceedings  in  the  cause  in 

§  2246),  it  is  expressly  provided  that  the  which  it  was  made.     In  the  latter  case, 

party  aggrieved  may  appeal  from  an  the  proceeding  being  an  independent 

order  granting  a  new  trial,  or  may  have  one  and  having  but  a  single  object  in 

the  action  of  the  court  reviewed  on  ap-  view,  the  order  which  makes  a  final 

peal  from  the  final  judgment.     Ess  v.  disposition  of  the  cause  is  necessarily 

Griffith,  128  Mo.  50;  Morris  v,  Morris,  a  final  order,  and  hence  a  final  judg- 

60  Mo.   App.  96;    Taylor  v,  Scharpe,  ment,   within  the  meaning  of  section 

etc.,    Co.,   47  Mo.   App.   257.     Where,  632    of    the   Civil   Code."       Hines  v, 

however,  the  party,  without  appealing  Driver,  89  Ind.  339. 

from  an  order  granting  a  new   trial.  Appeal  from  DenisJ  of  Motion  on  Judge's 

garticipates  in  the  retrial,  he  waives  Minutes. —  In  New  York  the  denial  of 

is  right  to  have  the  order  reviewed  on  a  motion  for  a  new  trial  upon  the  min* 
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also  pending  from  the  judgment,^  or  because  a  prior  motion  for  a 
new  trial  was  made  and  denied  before  entry  of  judgment.* 

Btipnlation  ai  to  Judgment  Absolute  on  Appeal  from  Order  Granting.  —  In 
some  jurisdictions  it  is  provided  that  on  appealing  from  an  order 
granting  a  new  trial  the  appellant  must  stipulate  that  if  the  order 
is  af¥irmed  judgment  absolute  shall  be  rendered  against  him.' 

b.  Review  on  Appeal  from  Final  Judgment.  —  In  a 
number  of  jurisdictions  it  is  provided  that,  while  no  appeal  or  writ 
of  error  will  lie  from  a  decision  of  the  court  granting  or  refusing 
a  new  trial,  yet  such  decision  may  be  assigned  for  error  on  appeal 
from  the  final  judgment.* 

utes  cannot  be  reviewed  upon  an  ex-  pealed,  stipulating  that  judgment  ab- 
ception  thereto,  but  only  on  appeal  solute  might  be  rendered  against  them 
from  the  order.  Matthews  v.  Meyberg,  in  case  of  its  affirmance.  The  Court  of 
63  N.  Y.  656;  Howard  v.  Hayes,  47  N.  AppeaU  having  affirmed  the  order,  the 
Y.  Super.  Ct.  89;  Boos  v.  World  Mut.  plaintifif  entered  a  judgment  establish- 
L.  Ins.  Co.,  64  N.  Y.  236;  Moorehead  ing  the  lien,  and  also  the  personal 
V,  Holden,  7  Civ.  Pro.  Rep.  (N.  Y.  City  liability  of  the  defendants.  Upon  an 
Ct.)  188.  So  where  it  is  sought  to  re-  appeal  from  an  order  denying  a  mo- 
view  the  decision  upon  the  facts.  Dart  tion  by  the  defendants  to  strike  out  so 
V,  Gillies,  46  N.  Y.  Super.  Ct.  560.  much  thereof  as  established  their  per- 

(hrd«r  Appealable  Whether    Jndgment  sonal  liability,  it    was  held  that  the 

Entered  or  Not. —  In  Voisin  v.  Commer-  judgment  was  proper;  that  the  former 

cial  Mut.   Ins.  Co.,  123  N.  Y.  120,  it  is  judgment  having  been  reversed,   the 

held  that  the  Supreme  Court  may  en-  action  stood  as  if  there  had   been  no 

tertain  an  appeal  from  an  order  grant-  determination  of  the  issues,  and  the 

ing  or  denying  a  motion  for  a  new  trial  consent  to  an  absolute  judgment  had 

without  regard  to  the  question  whether  the  effect  of  a  stipulation  that  the  court 

judgment  has  been  entered  or  not.  might  determine  said  issues  in  favor  of 

Appeal  from  Order  After  Expiration  of  the  plaintiff. 

Time   to    Appeal   firom    Jndginent.  —  In  4.  Dakota.  —  Stevens  v.  Gale,  2  Da- 

Voisin  V.  Commercial  Mut.  Ins.  Co.,  56  kota  370. 

Hun  (N.  Y.)  215,  it  was  held  that  under  Illinois,  —  Kennedy  «/.  Illinois  Cent. 

Code  Civ.   Pro.   N.   Y..  §  1347,  in  the  R.  Co.,  68  lU.  App.  601. 

Supreme  Court  the  right  exists  in  the  Mississippi,  —  Barney    v.   Scherling, 

defeated  party  to  bring  lo  a  hearing  on  40  Miss.  320;  Brown  v.  Carraway,  47 

appeal,  and  dispose  of,  the  motion  for  Miss.  668;  Rankin  County  Sav.  Bank 

a  new  trial,  although  final  judgment  v,  Johnson,  56  Miss.  125. 

may  have  been  entered,  the  time  to  ap-  Montana.  —  U.  S.  v.  Smith,  2  Mont, 

peal  therefrom  may  have  expired,  and  487;  Territory  v.  Rehberg,  6Mont.  467. 

the  judgment  itself  may  have  been  en-  Ohio.  —  Conord  v.  Runnels,  23  Ohio 

forced.  St.   601;    Young  v.  Shallenberger,  53 

1.  Humphrey   v.   Havens,   9  Minn.  Ohio  St.  291. 

318.  Tennessee.  —  State  v.  Perry,  4  Baxt. 

8.  Schuek  v.  Hagar,  24  Minn.  339.  (Tenn.)  438;  Louisville,  etc.,  R.  Co.  v. 

8.  Wilson  V.  Palmer,  11  Hun  (N.  Y.)  Conley,  10  Lea  (Tenn.)  531. 

325;  Byrd  v.  Small,  2  S.  Car.  388.  Utah.  —  Whatson    v.    May  berry,    15 

In  Wilson  v.  Palmer,  11  Hun  (N.  Y.)  Utah  265;  Bacon  v.  Thornton,  (Utah 

325,  which   was  an  action  brought  to  1897)  51  Pac.  Rep.  153. 

establish  a  mechanics'  lien  and  recover  See  also  Leppar  v.  Enderton,  9  Ind. 

a  personal  judgment  against  both  de-  353;  Cook  v.  Otto,  13  Ind.  380;  Golds- 

fendants,  the  complaint  was  dismissed  by  v.   Robertson,   i   Blackf.  (Ind.)  21; 

at  the  circuit.     Upon  appeal,  the  gen-  Victor  Sewing  Mach.  Co.  v.  Heller,  41 

eral  term  reversed  the  judgment  and  Wis.  657. 

ordered    a    new   trial,  holding  in    its  *' Error  lies  to  the  judgment,  but  not 

opinion,  however,  that  the  plaintiff  was  to  the  decision  of  the  motion;  though 

not  entitled   to  a  personal  judgment,  that  decision  may  be  made  a  ground 

From   this  order  the    defendants  ap-  for  the  reversal  of  the  judgment.     It 
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c.  Distinction  Between  Order  Granting  and  Order 

Denying.  —  In  some  jurisdictions  it  has  been  held  that  it  is  not 
competent  to  review  an  order  granting  a  new  trial,  on  the  ground 
that  such  an  order  is  not  final  and  that  it  does  not  affect  a  sub- 
stantial right.  ^  But  even  where  such  an  order  is  held  to  be  review- 
has  long  been  settled  in  this  state  that  bodied  in  a  bill  of  exceptions,  or  other- 
'  an  order  of  the  court  granting  or  wise  properly  preserved  in  the  record, 
overruling  a  motion  to  set  aside  the  may  be  reviewed  on  appeal  from  the 
verdict  of  a  jury  and  grant  a  new  trial  judgment.  White  v.  Pease,  15  Utah 
is  not  a  final  judgment  or  order,  for  170;  Watson  v,  Mayberry,  15  Utah 
the  reversal  of  which  error  can  be  prose-  265;  Bear  River  Valley  Orchard  Co.  v, 
cuted  before  the  final  disposition  of  the  Hanley,  15  Utah  506;  Bacon  v.  Thorn- 
case.'  Conordz'.  Runnels,  23  Ohio  St.  ton,  (Utah  1897)  51  Pac.  Rep.  153. 
601.  Such  a  motion,  it  is  held  in  that  In  TenaatMO  the  earlier  decisions 
case,  is  addressed  to  the  sound  discre-  seem  to  have  held  that  an  order  grants 
tion  of  the  court.  If  granted,  it  does  ing  or  refusing  a  new  trial  was  appeal- 
not  determine  the  action,  but  merely  able.  White  v,  Hembree,  i  Overt, 
compels  the  parties  to  retry  their  case  (Tenn.)  529;  Cassel  v,  Franklin,  2 
before  the  same  tribunal;  and,  if  over-  Overt.  (Tenn.)  201;  Kelton  v.  Bevins, 
ruled,  it  simply  permits  the  determina-  Cooke  (Tenn.)  90;  Howell  v.  Cheat- 
tion  of  the  action  already  reached  to  ham,  Cooke  (Tenn.)  247.  Yet  according 
stand.  It  may  be  said  that  sustaining  to  later  decisions  it  is  provided  that 
the  motion  has  the  effect  of  preventing  while  a  bill  of  exceptions  should  be 
a  judgment  in  favor  of  the  successful  taken  to  an  order  granting  a  new  trial, 
party  at  the  trial,  and  affects  a  sub-  a  prayer  for  appeal  at  that  time  will  not 
stantial  right  of  his  by  subjecting  him  bring  up  the  case  after  final  judgment, 
to  the  costs  and  uncertainties  of  an-  The  appeal  should  be  prayed  for  and 
other  trial,  and  it  undoubtedly  does  granted  after  final  judgment.  Louis- 
temporarily  prevent  final  judgment,  ville,  etc.,  R.  Co.  v,  Conley,  10  Lea 
but  not  eventually;  and  the  costs  and  (Tenn.)  531;  Morgan  v.  Merchants' 
uncertainties  of  another  trial  is  the  re-  Nat.  Bank,  13  Lea.  (Tenn.)  234;  State 
suit  of  some  error  which  the  court  in  v.  Perry,  4  Baxt.  (Tenn.)  438;  King  v, 
the  exercise  of  its  discretion  deems  Miller,  8  Baxt.  (Tenn.)  382. 
sufficient  to  warrant  it.  And  so,  if  the  In  Washington  Territory  it  was  held 
motion  be  overruled,  the  unsuccessful  that  the  refusal  of  a  trial  court  to  set 
party  must  incur  the  expense  of  a  pro-  aside  the  verdict  of  a  jury  and  grant  a 
ceeding  in  error,  if  he  is  dissatisfied  new  trial  is  an  exercise  of  discretion 
with  the  result;  but  neither  the  over-  not  to  be  reviewed  by  an  appellate 
ruling  or  sustaining  of  the  motion  is,  court  unless  it  can  be  shown  that  there 
within  the  meaning  of  the  code,  such  was  an  abuse  of  discretion,  or  unless 
final  order  as  may,  itself,  be  the  foun-  there  be  a  great  preponderance  of  evi- 
dation  of  a  proceeding  in  error."  dence  against  the  verdict.  Page  v. 
Young  V,  Shallenberger,  53  Ohio  St.  Rodney,  2  Wash.  Ter.  461.  See  also, 
291.  to  the  same  effect,  Gove  v,  Moses,  i 

In  Maaiaohnsetts  it  was  early  provided  Wash.  Ter.  7;  Jones  v,  Wiley,  i  Wash, 

by  statute  that  **  on  motions  for  a  new  Ter.  603. 

trial,  and  in  all  cases  [whether  crim-  1.  District  of  Columbia,  —  Philp    v, 

inal  or  civil],  a  party  aggrieved  by  an  Gardner,    i    MacArthur   (D.   C.)   165; 

opinion,  ruling,  direction,  or  judgment  Doddridge  v.  Gaines,  i  MacArthur  (D. 

of  the  court,  in  matters  of  law,  may  C.)  335. 

allege    exceptions    thereto."      Lowell  Georgia,  —  Evans  v,  Adams,  12  Ga. 

Gas  Light  Co.  v.  Bean,  i  Allen  (Mass.)  44;  McWhorter  v.  McMurrain,   26  Ga. 

274.  164. 

In  Utah  an  order  granting  or  refusing  Illinois,  —  Harmison  v.  Clark,  2  HI. 

a  new  trial   is  not  a  final  judgment,  131;    Brookbank   v.  Smith,   3  III.   78; 

from  which  an  appeal  will  lie,  though  Weaver  v.  Crocker,  49  III.  461;  Wil- 

any  errors  committed  by  the  trial  court  Hams  v,  LaValle,  64  III.  no;  Martin  v. 

in  granting  or  refusing  to  grant  a  new  Chambers,  84  111.  579. 

trial,  and  any  affidavits  used  on  said  Kentucky, — Cold  well  z^.  Wright,  8  B. 

motion,  if  properly  identified  and  em-  Mon.  (Ky.)  525. 
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able,  the  courts  will  be  more  reluctant,  it  seems,  to  disturb  an 

order  granting  a  new  trial  than  one  refusing  it,  since  a  refusal  to 
grant  a  new  trial  operates  as  a  final  adjudication  of  the  rights  of 

the  party.*     Where,  however,  a  new  trial  is  erroneously  granted 

Louisiana,  —  Wheeler  v.  Maillot,  15  It  does  not  cause  an  irreparable  in- 

La.  Ann.  659;  McWillie  v,  Perkins,  20  jury,  therefore  no  appeal  lies  in  this 

La.  Ann.  i6iS;  State  v.   Cole,   39  La.  case."     McWillie  v.   Perkins,   20  La. 

Ann.  938.                                 '  Ann.  168. 

Missouri, — Helm  v,  Bassett,  9  Mo.  52;  Contra.  —  Belt  v,  Davis,  i  Cal.   134; 

Byers  v.  Butterfield,  33  Mo.  376;  Mc-  Odd  Fellows'  Sav.  Bank  v,  Deuprey, 

Donough  V.  Nicholson.  46  Mo.  35.  66  Cal.  168;  Dorland  v,  Cunningham, 

Ohio. — Conord  v.  Runnels,  23  Ohio  66    Cal.    484;     Sweetser    v.    Mellick, 

St.  601;  Smith  V.  Board  of  Education,  (Idaho  1898)  51  Pac.  Rep.  985;  Hines 

27  Ohio  St.  44.  V,    Driver,    89    Ind.   339;     Ottawa    v, 

Oregon,  —  Fisk  v,  Henarie,  15  Ore-  Washabaugh,    11    Kan.    124:    McCall 

gon  90.  V,  Hitchcock,  7  Bush  (Ky.)6i5;  Terry 

Tennessee,  —  Huggins   v.    Moore,    3  v,  Robins,  5  Smed.  &  M.  (Miss.)  291; 

Head   (Tenn.)  426;    King  v.  Miller,  8  Bennett  v.  Brooklyn,  19  How.  Pr.  (N. 

Baxt.  (Tenn.)  382.  Y.  Supreme  Ct.)  3ro;  Clallam  County 

Texas,  — ^  Houston  v,  Starr,  12  Tex.  v.  Clump,  15  Wash.  593. 

424;  Dial  V,  Collins,  40  Tex.  367.  H  a  new  trial  is  improperly  granted. 

In  Spafiford  v,  Bradley,  20  Ohio  74,  where  the  first  verdict  was  correct,  and 
the  court  said:  **  Since  the  right  of  ap-  a  bill  of  exceptions  taken  to  the  grant- 
peal  has  been  taken  away  from  the  ing  of  the  same,  and  a  second  trial  is 
parties  in  actions  at  law,  this  court  has  had  resulting  in  a  verdict  adverse  to  the 
often  interposed,  under  the  Act  of  1845,  fii'st,  the  court  will  set  the  last  verdict 
to  reverse  a  judgment,  for  the  reason  aside  and  uphold  the  first.  Moore  v, 
that  the  court  in  which  it  was  rendered  Ayres,  5  Smed.  &  M.  (Miss.)  310. 
had  unreasonably  refused  a  new  trial,  1.  California,  —  Moore  v,  Los 
the  verdict  being  manifestly  against  Angeles  Infirmary,  49  Cal.  669. 
the  evidence.  This  is,  in  effect,  a  second  Georgia.  —  Oliver  v.  Pace,  6  Ga.  185; 
trial  upon  the  weight  of  the  testimony  McGregor  v.  Christie,  37  Ga.  557; 
before  a  different  tribunal,  and  the  Robbe  v,  Hewitt,  54  Ga.  260. 
power  conferred  by  the  statute  upon  Indiana,  —  Nagle  v.  Hornberger,  6 
this  court  is  sometimes  necessarily  Ind.  69;  Hill  v,  Goode,  18  Ind.  207; 
called  into  exercise  to  prevent  a  total  Hines  v.  Driver,  89  Ind.  344. 
failure  of  justice.  Not  so,  however,  Iowa,  —  Ruble  v.  McDonald,  7  Iowa 
where  the  error  assigned  is  that  the  90*.  Newell  v,  Sanford,  10  Iowa  396; 
court  below  sustained  the  motion  for  a  Chapman  v,  Wilkinson,  22  Iowa  541; 
new  trial  and  set  aside  the  verdict  or  White  v,  Poorman,  24  Iowa  108;  Rob- 
judgment.  No  irreparable  wrong  can  inson  v.  Bacon,  24  Iowa  409;  Roberts 
be  done  in  such  a  case,  as  it  only  com-  v,  Jones,  30  Iowa  525;  New  York  Piano 
pels  the  parties  to  retrace  their  steps,  Forte  Co.  v,  Mueller,  38  Iowa  552. 
and  submit  their  proofs  and  allegations  Kansas,  —  Ottawa  v,  Washabaugh, 
a  second  time  to  the  same  tribunal,  ii  Kan.  124;  Howell  v,  Pugh,  25  Kan. 
Hence,  although  by  the  terms  of  the  97;  Atchison,  etc.,  R.  Co.  v.  Brown,  26 
statute  the  party  supposing  himself  Kan.  456;  Sedan  v,  Chutch,  29  Kan. 
aggrieved  would  seem  entitled  to  his  190. 

writ  of  error,  as  well  where  a  motion  Kentucky.  —  Ewing  v.  Price,  3  J.  J. 

for  a  new  trial  is  sustained  as  where  it  Marsh.   (Ky.)  520.     See  also  Miller  v. 

is  refused,   no  case  has  occurred  in  Ashcraft,  98  Ky.  314. 

practice  where  this  court  has  seen  fit  to  Texas.  —  Parrott  v.  Underwood,   10 

reverse  the  proceedings  of  a  subordi-  Tex.  48. 

nate  tribunal  for  the  sole  reason  that  West  Virginia,  —  Reynolds  p.  Tomp- 
it  has,  on  motion,  set  aside  a  verdict  kins,  23  W.  Va.  229. 
as  against  evidence,  and  ordered  a  new  The  Ezerelie  of  Dlsoretion  in  an  in- 
trial.*'  ferior  court  in  granting  a  new  trial  will 

"  A  judgment  granting  a  new  trial  is  not  be  interfered  with  on  appeal,  un- 

interlocutory,  and  not  final,  operating  less  an  abuse  of  discretion  is  shown; 

only  a  postponement  or  a  continuance,  and    the  evidence   thereof   should  be 
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on  a  ground  not  discretionary,  the  action  of  the  court  will  be  cor- 
rected on  appeal  as  readily  as  though  the  new  trial  had  been 
refused.*  An  order  denying  a  motion  for  a  new  trial  is,  however, 
in  effect,  one  which  determines  the  question,  and  is,  as  a  rule, 
reviewable  on  appeal,  when  not  based  upon  a  question  resting  in 
the  discretion  of  the  trial  judge,  and  his  decision  rests  upon  ques- 
tions of  fact.* 

d.  Review  upon  Facts  or  Questions  of  Law.  —  Regardless 

of  the  question  whether  an  order  granting  or  refusing  a  new  trial 
is  assignable  as  error  upon  an  appeal  from  a  final  judgment,  or 
whether  such  order  is  itself  appealable,  the  general  rule  is  that 
the  decision  of  the  trial  court  is  reviewable  only  where  some  ques- 
tion of  law  has  influenced  its  decision,  and  is  not  reviewable  where 
such  decision  rests  solely  upon  questions  of  fact.'     This  being 

stronger  to  justify  an  interference  146;  Lowell  Gas  Light  Co.  v.  Bean,  i 
where  a  new  trial  has  been  granted  than  Allen  (Mass.)  274;  Kinnicutt  v.  Stock- 
where  it  has  been  refused.  House  v,  well,  8  Cush.  (Mass.)  73. 
Wright,  22  Ind.  383;  Shepherd  ».  Bren-  North  Carolina.  —  Moore  v.  Edmis- 
ton,  15  Iowa  84;  Whitney  v.  Blunt,  15  ton,  70  N.  Car.  471;  Thomas  v,  Myers, 
Iowa  283;  McNair  v.  McComber,  15  87N.  Car.  31;  Munden  t^.  Casey,  93  N. 
Iowa  368.  Car.  97;  Braid  v,  Lukins,  95  N.  Car. 

1.  Manson  v.  Ware,  63  Iowa  345.  123;  State  v.  Miller,  i  Dev.  &B.  L.  (N. 

8.  California.  —  Larkin  v.  Larkln,  76  Car.)  500;  Long  v.  Gantley,  4  Dev.  & 

Cal.  323.  B.  L.  (N.  Car.)  313;  Bryan  v.  Heck,  67 

Idaho. — Wyatt  v.    Wyatt,   2   Idaho  N.  Car.  322;  Winburne  v.  Bryan,  73  N. 

219;  Schultz  V.  Keeler,  2  Idaho  305.  Car.  47;   Johnson  v.  Bell,  74  N.  Car. 

Iowa. — State  f'.  Tomlinson,  II  Iowa  355;  Clegg  v.  New  York  White  Soap 

401;  Matter  of  Coffman,  12  Iowa  491.  Stone  Co.,  67  N.  Car.  302;  Carson  v. 

Minnesota.  —  Dodge  v.  Bell,  37  Minn.  Dellinger,  90  N.  Car.  226. 
382.  South  Carolina.  —  Massey  v.  Adams, 

Missouri.  —  Rickroad  v,  Martin,  43  3  S.  Car.  265 ;  Winsmith  v.  Walker,  5 

Mo.  App.  597.  S.  Car.  473;  Gibbese/.  Elliott,  8  S.  Car. 

New  York,  —  Suydam  v.  Grand  St.,  50;     Brickman    v.  South  Carolina  R. 

etc.,  R.  Co.,  41  Barb.  (N.  Y.)  375;  Cook  Co.,  8  S.  Car.  173:  Clarke  v.  Harper, 

V,  New  York  Floating  Dry  Dock  Co.,  8  S.  Car.  256;  Bardin  v.  Drafts,  10  S. 

18  N.  Y.  229.  Car.  493;  Lanier  v.  Grifiin,  11  S.  Car. 

*'  There  is  an  obvious  distinction  be-  584;  Steele  v.  Charlotte,  etc.,  R.  Co., 

tween  the  granting  and  refusing  of  a  11  S.  Car.  589;  Warren  v.  Lag  rone,  12 

new  trial.     By  granting  it  the  cause  is  S.  Car.  46;  Charleston  First  Nat.  Bank 

kept    open,    another    opportunity    is  r.  Gary,  14  S.  Car.  572;  State  «/.  Clark, 

afforded  for  investigation  of  the  mer-  15  S.  (Jar.  407;  Donaldson  v.  Ward,  20 

its,  and  the  injury,  if  any,  is  merely  S.  Car.  585;  Blakely  v.  Frazier,  20  S. 

the  delay;  whereas  a  refusal  precludes  Car.  144;  Altee  v.  South   Carolina  R. 

a  party  from  all  redress  in  the  future,  Co.,  21  S.  Car.  559;  Epstein  v.  Brown, 

and  the  injury  committed  is  irrepar-  21  S.  Car.  599;  Walker   v.  Columbia, 

able.'*     Rickroad    v.   Martin,   43   Mo.  etc.,   R.  Co.,  25  S.  Car.   141;  States. 

App.  597.  Nance,  25  S.  Car.   168;  Wolfe  v.  Port 

Motion   Most   Have   Been   Proseented  Royal,  etc.,   R.  Co.,   25  S.  Car.  379; 

Below.  —  A  party  cannot  appeal  from  Glover  v.   Burbidge,   27  S.   Car.  305; 

an  order  overruling  a  motion  for  a  new  Dial  v.  Agnew,  28  S.  Car.  454;  Riggs 

trial  when  he  fails  to  prosecute  his  mo-  v.  Wilson,  30  S.  Car.  172;  McCord  v. 

tion  in  the  court  below.     Mahoney  v.  Black  well,  31  S.  Car.   126;    Brown  v, 

Wilson,  15  Cal.  42;  Green  z'.  Doane,  15  Thomson,   31    S.    Car.    436;    Cantrell 

Cal.  303.  V.  Fowler,  32  S.  Car.  589;  Johnston  v. 

8.  Massachusetts.  ^  Doyle  v.  Dixon,  Holmes,  32  S.  Car.  434;    Du   Rant  v. 

Q7  Mass.   208;    Merritt  v.   Morse,   113  Du  Rant,  36  S.  Car.  49;  Frick  v.  Wil- 

Mass.  271;  Greene  t/.  Farlow,  138  Mass.  son,  36  S.  Car.  65;  Pelzer  Mfg.  Co.  z^. 
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the  case,  the  appellate  court  will  not  usually  disturb  a  decision  on 
a  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence, or  that  the  verdict  is  against  the  weight  of  evidence,*  on 
the  ground  of  newly  discovered  evidence,*  or  on  the  ground  that 
the  damages  awarded  are  excessive  or  inadequate.' 

3.  Waiver  of  Eight  to  Appeal  —  a.  Exceptions  and  Objec- 
tions. —  The  failure  to  make  objections  and  preserve  exceptions 
to  the  order  granting  or  refusing  a  new  trial  will  deprive  a  party 
of  the  right  of  appeal  from  such  order.* 

b.  Taking  Part  in  New  Trial.  —  Where  an  order  refusing  a 
new  trial  is  not  appealable  a  party  must  preserve  his  exceptions 
and  appeal  after  a  judgment  is  rendered  on  the  new  trial.  If  the 
adverse  party  takes  part  in  the  new  trial  he  is  held  to  have  waived 
his  right  to  have  his  exceptions  reviewed.*     His  remedy  is  to 

Sun  Fire  Office,  36  S.   Car.   213;  State  Kentucky,  —  Daniel  v.    Daniel,  i  T. 

V.  Haines.  36  S.   Car.   505;  Webber  r.  B.  Mon.  (Ky.)  262. 

Ahrens,  36  S.  Car,  585;  Durante^.  Phil-  Massachusetts,  —  Lowell    Gas    Lighl 

pot,  16  S.  Car.  116;  Boyd  v.  Munro,  32  Co.  v.  Bean,  i  Allen  (Mass.)  274;  Had- 

S.  Car.  249;    Agnew  v.  Adams,  26  S.  ley  v.  Citizens'  Sav.  Inst.,  123  Mass. 

Car.  loi;  Hornsby  v.  South  Carolina  301;  Com.  v.  Ruisseau,  140  Mass.  363; 

R.  Co.,  26  S.  Car.  187;  Byrd  v.  Small,  Groustra    v.    Bourges,    141   Mass.    7; 

2  S.  Car.  388;    Floyd  v.  Abney,  i  S.  Perry  v,  Shedd,  159  Mass.  200. 

Car.  114;  Elmore  z^.  Scurry,  i  S.  Car.  Missouri,  —  Eversole    v.    Miller,    i8 

139;  Abrahams  v,  Kelly,  2  S.  Car.  235.  Mo.  120;  Walsh  v,  Warren,  18  Mo.  157; 

In  Hew  York  it  is  held  that  the  Court  HoUiday  v,  Atterbury,  22  Mo.  512. 

of  Appeals  will  not  entertain  appeals  North  Carolina,  —  Boykin  v.  Perry, 

from  orders  granting  or  refusing  new  4  Jones.  L.  (N.  Car.)  325;  Redmond  v. 

trials  in  jury  cases  where  the  order  was  Stepp,    100    N.   Car.    212;    Ferrell    v, 

made   upon   the   facts.      The   general  Thompson,    107    N.    Car.   420;    Grant 

term  (now  the  appellate  division)  may,  v.  Grant,  10^  N.  Car.  710. 

however,  review  an  order  in  such  a  Ohio,  —  House  v,  Elliott,  6  Ohio  St. 

case.     Baldwin's  Bank  v,  Butler,  133  497. 

N.  y.  564,  44  N.  Y.  St.  Rep.  7^.     See  South  Carolina, — Abrahams  v,  Kelly, 

also  Tracey  v,  Altmyer,  46  N.  Y.  598;  2  S.  Car.  235;  Steele  v,  Charlotte,  etc., 

Selden  v.  Delaware,  etc..  Canal  Co.,  29  .  R.  Co.,  11 S.  Car.  589;  Walker «/.  Colum- 

N.  Y.  634;  Bedell  v.  Chase,  34  N.  Y.  bia,  etc.,  R.  Co.,  25S.  Car.  141;  Horns- 

386;  Lawrence  v,  Ely,  38  N.  Y.  42;  Sco-  by  v.  South  Carolina  R.  Co.,  26  S.  Car. 

ville  V,  Landon.  50  N.  Y.  686.  187;  Riggs  v,  Wilson,  30  S.   Car.  172; 

An  appeal  will  not  lie  to  the  New  Stickley  v.  Mobile  Ins.  Co.,  37  S.  Car. 
York  Court  of  Appeals  from  an  order  56;  Doty  v,  Crawford,  39  S.  Car.  i; 
of  the  general  term,  granting  a  new  Whaley  v,  Bartlett,  42  S.  Car.  454; 
trial  in  a  case  tried  by  a  jury,  if  any  Jones  v.  Fitzpatrick,  47  S.  Car.  40. 
material  and  controverted  question  of  9.  Massachusetts,  —  Gifford  v.  Brown- 
fact  was  involved,  and  the  general  ell,  2  Allen  (Mass.)  534;  Behan  z,  Wil- 
term  might  have  granted  a  new  trial  Hams,  123  Mass.  366;  Perry  v,  Shedd, 
upon   such  questions  of  fact.     Harris  159  Mass.  200. 

V.  Burdett,  73  N.  Y.  136.     See  also,  in  North  Carolina  —  Vest  v.  Cooper,  68 

this  connection,  Snebly  v,  Conner,  78  N.  Car.  131;  McCullock  v,  Doak,  68  M. 

N.  Y.  218;  Kennicutt  V.  Parmalee,  log  Car.  267;  Munden  v,  Casey,  93  N.  Car. 

N.  Y.  650,  15  N.  Y.St.  Rep.  515;  Whit-  97;  Houck  v.  Adams,  98  N.  Car.  519; 

son  V,  David,  81  N.  Y.  645;  American  Redmond  v,  Stepp,  100  N.  Car.  212. 

Nat.  Bank  v,  Wheelock,  82  N.  Y.  118;  8.  Merritt  v,  Morse,  113  Mass.  271; 

People  V,  Conroy,  97  N.  Y.  62;  People  Goodson  v.  Mullin,  92  N.  Car.  211, 

V,  Stevens,  104  N.  Y.  668,  5  N.  Y.  St.  4.  See   article  Exceptions  and   Ob- 

Rep.  720;  Bowen  v,  Becht,  35  Hun  (N.  jections,  vol.  8.  p.  153. 

Y.)434.  5.  Taking   Part    in   V«w    Trial.  —  A 

1.  Georgia,  —  Bull  v,   St.   Johns,   39  party  may  except  to  the  order  grant- 

Ga.'78.  ing  a  new  trial,  refuse  to  take  part  in 
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permit  a  default  at  the  new  trial  and  appeal.*  This  appears  to 
be  an  evasion  of  the  rule  that  an  appeal  cannot  be  taken  from  an 
order  granting  a  new  trial.  A  more  reasonable  rule  is  that  a  party 
may  preserve  his  exceptions,  comply  with  the  order  for  a  new 
trial,  take  part  therein,  and  appeal  after  the  new  trial  terminated, 
without  waiving  his  rights.* 

4.  Appeal  from  Order  and  Appeal  from  Judgment.  —  It  is  the  gen- 
eral rule  that  in  order  to  secure  a  review  of  questions  relating  to 
the  evidence,  or  of  facts  stated  in  the  affidavits  for  a  new  trial,  an 
appeal  should  be  taken  from  the  order  granting  or  refusing  a  new 
trial.'     If  the  appeal  is  taken  from  the  judgment  alone  the  court 

the  new  trial,  and  then  appeal  from  the  Manhattan  R.  Co.,  13  Misc.  Rep.  (N.  Y. 

final  judgment.     Smith,   etc.,    Imple-  Super.   Ct.)  505;    American   Medicine 

ment  Co.  v.  Wheeler,  27  Mo.  App.  16;  Co.  v.  Keisler,  44  N.  Y.  Super.  Ct.  557; 

Gilstrap  v.  Felts,  50  Mo.  431;  Fretwell  Hughes  v.  Hughes,  10  Misc.  Rep.  (N. 

V.  Laffoon,  77  Mo.  26.  Y.  C.  PI.)  180;  Marquart  v.  La  Farge, 

1.  Where  a  party  excepts  to  the  order  5  Duer  (N.  Y.)  559. 

granting  a  new  trial,  but  fails  to  ap-  South  Dakota,  —  Pierce  v.  Manning, 

peal  from  such  order  and  takes  part  in  2  S.  Dak.  517;  Barnard,  etc.,  Mfg.  Co. 

the  second  trial,  he  waives  his  right  to  v.  Galloway,  5  S.  Dak.  205;    Miller  v. 

a  review  of  the  order  granting  a  new  Way,  5  S.  Dak.  468;  Baird  v,  Gleckler, 

trial.     Davis  v.  Davis,  8  Mo.  56;  Iron  7  S.  Dak.  284;  Hagaman  v,  Gillis,  g  S. 

Mountain  Bank  v,  Armstrong,  92  Mo.  Dak.  61. 

265;  Ess  V,  GriflSth,  128  Mo.  50;  Sam-  Hew  York.  —  In  order  that  the  gen- 

uel  V.  Morton,  8  Mo.  633.  eral  term  may  review  questions  of  fact 

2.  Ho  Waiver  by  Taking  Fart  in  Hew  on  appeal,  the  appeal  must  be  taken 
Trial.  —  Where  an  order  granting  a  from  the  order  granting  or  refusing  a 
new  trial  is  not  appealable  a  party  new  trial  as  well  as  from  the  judg- 
must  preserve  his  exception  to  such  ment.  Peil  v.  Reixihart,  127  N.  Y.  381. 
order,  take  part  in  the  second  trial,  and  Upon  an  appeal  to  the  general  term 
appeal  from  the  judgment.  His  rights  of  the  Supreme  Court  from  an  inter- 
are  not  waived  by  taking  part  in  the  locutory  judgment  of  the  special  term, 
second  trial.  Gann  v,  Worman,  69  and  upon  motion  for  a  new  trial  made, 
Ind.  458.  the  judgment  was  affirmed   and   the 

8.  California,  —  Ingraham  v.  Gilder-  motion   for  a   new   trial    denied,   one 

mester,  2  Cal.  483;  Green  v.  Butler,  26'  order  embracing  both  decisions.      It 

Cal.  595;    Racouillat  v.  Rene,  32  Cal.  was   held   that  an   appeal    from    that 

450.  order  was  well  taken,  so  far  as  related 

Montana,  —  Allport     v.     Kelley.     2  to  the  order  denying  a  new  trial.     Kel- 

Mont.  343.  sey  v,  Sargent,  104  N.  Y.  663,  10  N.  E. 

Nevada,  —  Slate    v.   Northern   Belle  Rep.  269. 

Mill,  etc.,  Co.,  15  Nev.  385.  By   the    New   York    Code  of    Civil 

New    York,  —  Willis  v.   Weaver,   58  Procedure,  the  Court  of  Appeals  has 

N.  y.  681;    Schoonmaker  v,  Niver,  51  jurisdiction    to    review    every    actual 

Hun  (N.  Y.)  642,  4  N.  Y.   Supp.  254;  determination   made   at   general  term 

Whitney  v.  Ticonderoga,  53  Hun  (N.  where  a  final  judgment  has  been  ren- 

Y.)  214,  affirmed  \7ri  N.  Y.  40;  Doud  v,  dcred,  and  to  review  an  order  granting 

Donnelly,  59  Hun  (N.  Y.)  615,  12  N.  Y.  or  refusing  a  new  trial.     It  is  further 

Supp.  396;    Williamsburgh  Sav.  Bank  provided  that  where  a  judgment  has 

V.  Solon,  65  Hun  (N.  Y.)  166  (judgment  been  reversed,  and  anew  trial  ordered, 

modified  136    N.  Y.   465);     Carlson   v,  there  can  be  no  appeal  from  the  judg- 

Winterson,   i   Misc.    Rep.  (N.  Y.  City  ment  of  reversal,  but  on  appeal  from 

Ct.)  207,  reversed  '^  Misc.  Rep.  (N.  Y.  C.  the  order  the  judgment  must  be  re- 

Pl.)63;  Momeyer  z'.  New  Jersey  Sheep,  viewed;  and  an  appeal  to  the  general 

etc.,  Co.,  66   Hun  (N.  Y.)  626,  20  N.  Y.  term  from  a  final  judgment  on  a  ver- 

Supp.  814;  Davis  V,  Willis,  67  Hun  (N.  diet  can  only  be  taken  on  questions  of 

Y.)  650,  22  N.  Y.  Supp.  339;  Passey  v,  law,  the  facts  being  reviewable  only  on 

Craighead,  89  Hun(N.  Y.)  76;  Walsh  v.  appeal  from  an  order  on  a  motion  for 
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is  limited  to  a  review  of  questions  of  law.*  But  it  has  also  been 
held  that  where  a  motion  for  a  new  trial  is  made  during  the  trial 
term  it  is  so  directly  connected  with  the  judgment  •  that  an  order 
refusing  a  new  trial  may  be  reviewed  on  appeal  from  the  final 
judgment,'  while  a  motion  or  petition  for  a  new  trial  filed  at  a 
subsequent  term  from  the  entry  of  the  judgment  *  is  a  separate 
and  distinct  proceeding,  resulting  in  a  final  order  which  can  only 

a  new  trial.     In  Pharis  v,  Gere.  ii2  N.  i6  Daly  (N.  Y.)  137;  Boyle  v,  Williams, 

Y.  408,  on  appeal   from  a  judgment  i  Misc.  Rep.  (N.  Y.  C.  PI.)  112:  Brad- 

and  order  denying  a  new  trial,  the  gen-  ley  Fertilizer  Co.  v.  South  Pub.  Co.,  4 

eral  term  refused  to  consider  the  facts.  Misc.  Rep.  (N.  Y.  C.  PI.)  172,  {reversing 

but  heard  the  appeal  from  the  judg-  i  Misc.  Rep.  (N.  Y.  City  Ct.)5i2,  21  N. 

ment.     It  was  held  that  the  Court  of  Y.  Supp.  472;  Wilson  v.  Ritson,  10  Misc. 

Appeals  had  jurisdiction  of  an  appeal  Rep.  (N.  Y.)  786,  (City  Ct.)  30  N.  Y. 

from   the  order  of  the  general   term  Supp.  1068;  Chaimson  r.  Henshing,  12 

granting  a  new  trial,  and  on  such  ap-  Misc.  Rep.  (N.  Y.)  651,  (City  Cl.)  33  N. 

peil  was  required  to  review  the  judg-  Y.  Supp.  271;  Ogden  v.  Coddington,  2 

ment  of  reversal.  E.  D.  Smith  (M.  Y.)3I7;  Rogers  s/.  King, 

Under  N.  Y.  Code  Civ.  Pro.,  §  1316,  66  Barb.  (N.  Y.)495;  Alfaro  v.  David- 
providing  that  an  interlocutory  judg-  son,  40  N.  Y.  Super.  Ct.  87. 
ment  or  intermediate  order  may  be  re-  An  appeal  from  a  judgment  based 
viewed  with  the  final  judgment,  an  on  a  verdict  of  a  jury  presents  only 
order  denying  a  new  trial  on  the  min-  questions  of  law  for  examination;  but 
utes  may.  if  specified  in  the  notice  of  an  appeal  from  an  order  denying  a  mo- 
appeal,  be  reviewed  in  connection  with  tion  for  a  new  trial  on  ihe  minutes  of 
the  final  judgment.  Bramfield  z^.  Hill,  the  court  brings  up  the  whole  case, 
54  Hun  (N.  Y.)  638,  8  N.  Y.  Suj)p.  143.  and  gives  the  general  term  jurisdiction 
But  the  practice  is  to  take  a  separate  to  review  the  facts  to  ascertain  and  de- 
appeal  from  the  order  denying  a  new  termine  whether  a  verdict,  rendered  is 
trial.  McMicken  v,  Lawrence,  39  N.  supported  by  the  evidence.  Martine 
Y.  Super.  Ct.  540;  Howard  v.  Hayes,  v.  Huyler,  55  Hun  (N.  Y.)  611,  8  N.  Y. 
47   N.   Y.    Super.    Ct.    89;    Alfaro    r.  Supp.  734. 

Davidson,  40  N.  Y.  Super.  Ct.  87:  Fry  8.  See    article    Appeals,    vol.    2,   p. 

V,  Benett,  7  Abb.  Pr.  (N.  Y.  Super.  Ct.)  137. 

352,  16  How.  Pr.  (N.  Y.)  385.  8.  Marzion    v,    Pioche,   8   Cal.    537; 

For  review  at  general   and  special  Carpentier  v,  Williamson,  25  Cal.  167; 

terms  and  in  the  Court  of  Appeals,  see  Spanagel   v.    Dellinger,    38    Cal.    284; 

article  Appeals,  vol.  2,  p.  137.  Carroll  v.  Byers,  (Arizona  1894)  36  Pac. 

California. —  An  error  of  law  in  the  Rep.  499;  Mower  v.  Hanford,  6  Minn, 

admission  or  exclusion  of  testimony  535. 

may  be  reviewed  on  appeal  from  the  4.  Harvey  v.  Fink,  11:  Ind.  249; 
judgment  although  it  was  assigned  as  Leary  v.  Leary,  68  Wis.  6t»  . 
error  in  a  motion  for  a  new  trial  and  Order  After  Entry  of  Judgment.  —  An 
no  appeal  was  taken  from  the  order  appeal  from  the  judgment  does  not 
denying  the  motion.  Carpentier  v.  present  to  the  Supreme  Court  for  re- 
Williamson,  25  Cal.  154.  view  an  order  granting  or  denying  a 

Ho  Judgment  on  Yerdiot.  —  Where  the  new  trial  entered  after  the  entry  of  the 

statute   provides  that  an   appeal   may  judgment.     Barnard,  etc.,  Mfg.  Co.  v. 

be  taken  from  an  order  refusing  a  new  Galloway,  5  S.  Dak.  205;  Granger  v. 

trial,  such  order  may  be  reviewed  al-  Roll,  6  S.  Dak.  611;  Gade  v.  Collins,  8 

though  no  judgment  has  been  rendered  S.  Dak.  322;    Morris  v.  Niles,  67  Wis. 

on  the  verdict.     Baldwin  v,  Foss,  71  341. 

Iowa  389.  A  motion  for  a  new  trial  is  directly 

1.  Effect  of  Appeal  from  Judgment  Only,  and  not  collaterally  connected  with  the 

—  Olmsiead  r.  Reed,  7  Civ.  Pro.  Rep.  judgment,  and  so  long  as  it  remains 

(N.  Y.  Supreme  Ct.)  190  note;  Jones  v.  disposed  of  there  can  be;,  no  final  judg- 

Sparks,  (Supreme  Ct.)  i  N.  Y.  St.  Rep.  ment  within  the  meaning  of  the  statute 

476;  Dixon  V.  Dixon,  (Supreme  Ct.)  12  relating   to   final   orders.     New  York, 

N.  Y.  St.  Rep.   505;    Levy  v.  Coogan,  etc.,  R.  Co.  v.  Doane,  105  Ind.  92. 
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be  reviewed  by  appeal  from  such  order.     At  the  present  time  the 

subject  is  largely  regulated  by  statutes,  which  should  be  consulted. 

6.  Beoord  on  Appeal  —  a.  Sufficiency  of  Record  —  contents  — 

In  General.  —  In  order  to  secure  a  review  of  the  ruling  of  the  trial 
court  on  a  motion  for  a  new  trial  the  record  must  contain  the 
motion  for  a  new  trial/  setting  forth  the  grounds  of  the  motion,* 
also  the  notice  of  the  motion,  the  affidavit  used  on  the  hearing,' 
the  evidence  and  instructions,"*  the  order  of  the  court  granting  or 
denying  a  new  trial,*  and  the  exceptions  to  the  order.* 

b.  Motion  and  Statement  of  Grounds.  —  In  some  juris- 
dictions the  motion  for  a  new  trial  is  regarded  as  a  pleading  which 
should  be  included  in  the  transcript  of  the  record  and  should 
not  be  included  in   the  bill  of  exceptions.''     But  the  general 

1.  Arkansas.  —  Berman   v.  Wolf,  40  Kan.  442;    lUingsworth  v,  Stanley,  40 

Ark.  251.  Kan.  61;    White  v.  Douglas,  51  Kan. 

Georgia.  —  Cruce    v.    State,   63    Ga  402;  Cole  t^.  Bower,  53  Kan.  468. 

159.  Kentucky .  —  Booton      v.     Floyd 

Illinois,  —  Springfield  F.  &   M.  Ins.  County,  13  Ky.  L.  Rep.  877. 

Co.    f.    Newman,   31    III.    App.    393;  Minnesota,  —  Clark  v.  C.  N.Nelson 

Horn  V,  Eckert,  63  111.  522.  Lumber  Co.,  34  Minn.  289. 

Indiana.  —  Patterson     v.    State,     91  New  York.  —  Alfaro  v.  Davidson,  39 

Ind.  364;    Davis  v.   Binford,    58   Ind.  N.   Y.    Super.    Ct.    463;    Coakley    v, 

457;  Kissell  V.  Anderson,  73  Ind.  485;  Mahar,  36  Hun  (N.  Y.)  157;  Dresser  r. 

Keesling  v.  Ryan,  84  Ind.  89;  La  Fol-  Batmen's  F.  &  M.  Ins.  Co.,  47   Hun 

lette  V.  Higgins,  109  Ind.  241;  Earnest  (N.  Y.)  153;  Stedman  v.  Batchelor,  54 

V.  Shoemaker,  10  Ind.  App.  696;  New  Hun  (N.  Y.)  638,  28  N.  Y.  St.  Rep.  436; 

Albany  v.  Iron  Substructure  Co.,  141  McDermott  v.  Conley,  58  Hun  (N.  Y.) 

Ind.    500;    Anheuser-Busch    Brewing  602,  33  N.  Y.  St.  Rep.  560. 

Assoc.   V.    George,    14    Ind.    App.    i;  Ohio.  —  Randall  z/.  Turner,  17  Ohio 

Johnson  v.  Bed  well,  15  Ind.  App.  236.  St.  262. 

Kansas.  —  Ferguson    v.   Graves,    12  Virginia.  —  McArter  v.  Grigsby,  84 

Kan.  39;    Hover  v.  Cockins,  17   Kan.  Va.  159. 

518;     Parker    v.   Remington    Sewing-  8.  That  affidavits  must  be  incorpo- 

Mach.   Co.,    24    Kan.    31;     Morse    v.  rated   in   the  bill  of    exceptions    see 

Brunswick,    34    Kan.    378;    Typer  v.  infra,  XXI.  5.  e.  Affidavits. 

Sooy,  19  Kan.  593.  4.  See    generally    article    Bills   op 

Missouri.  —  Rotchford    v.   Creamer,  Exceptions,  vol.  3,  p.  374. 

65  Mo.  48;   McCarty  v.  McGinniss,  8  5.  See  infra,   XXI.    5.   h.    Order  or 

Mo.  App.  585;    State  v.  Burckhartt,  83  Decision  on  the  Motion. 

Mo.  430;    Furber  v.  Conway,  23  Mo.  6.  See  article  Exceptions  and  Ob- 

App.  412;    Ward  v.  Quinlivin,  65  Mo.  jections,  vol.  8,  p.  153. 

453.  7.  Arkansas. — Johnson  v.  State,  43 

Montana.  —  Helena  First  Nat.  Bank  Ark.  391,  overruling  previous  decisions 

V.  McAndrews,  5  Mont.  251;    Gum  v.  to   the    contrary;    Coonrod  v.   Atkin- 

Murray,  6  Mont.  10.  son,  55  Ark.  354;  Sanders  v.  State,  55 

Nebraska.  —  Scroggin     v.     National  Ark.  365. 

Lumber  Co.,  41  Neb.  195.  Georgia. — Cox  v.   Weems,    64    Ga. 

Washington.  —  Clarke      County      v.  165. 

Clarke  County  Com'rs,  i  Wash.  Ter.  Indiana.  —  Hill  v.  Newman,  47  Ind. 

250.  187;    Nichol  v.   Thomas,  53  Ind.  42; 

JVyoming. — Murrin    v.    UUman,    i  Schnewind   v.   Hacket,   54    Ind.    248; 

Wyoming     36;     Garbanati    v.    Uinta  Bishop  v.  Welch,  54  Ind.  527;    Block 

County,  2  Wyoming  257;  Geer  v.  Mur-  v.  Ebner,  54  Ind.  544;  Cooper  v.  How- 

rin,  I  Wyoming  37.  ard  County,  64  Ind.   520;    Hunter  v, 

8.  The  Oroun^  of  the  Xotion  Must  Ap-  Hatfield,  68  Ind.  416. 

pear  in  the  Beoord  —  Iowa.  —  Kennedy  Iowa.  —  Mays  v.  Deaver,  i  Iowa  223. 

V.  Des  Moines.  84  Iowa  187.  Kansas.  —  McCulIagh    v.   Allen,    10 

Kansas. — Cooper. r/.  Brinkman,   38  Kan.  150. 
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rule  is  that  a  motion  for  a  new  trial  must  be  incorporated  into 
the  bill  of  exceptions  or  statement  of  the  case  in  order  to  be  pre- 
served for  review  on  appeal.* 

Time  of  Filing  Motion.  —  It  must  appear  from  the  record  that  the 
motion  was  filed  in  time.* 

c.  Notice  of  Motion.  —  The  notice  of  the  motion  or  notice 
of  intention  to  move  for  a  new  trial  is  not  a  part  of  the  record, 

Missouri.  —  State    v,    Martin,    (Mo.  Illinois^  —  Boyle   v,  Levings,  28  111. 

1888)  8  S.  W.  Rep.  217;    Haarstick  v.  314;  Daniels  v.  Shields,  38  111.  197;  St. 

Shields,  8  Mo.  App.  601.  Louis,  etc.,  R.  Co.  v.  Dorsey,  68  111. 

Nebraska,  —  Romberg  v.  Fokken,  47  326;  Nason  v.  Letz,  73  111.  371;  Butt  v. 

Neb.  198;    Leach  v.  Renwald,  45  Neb.  Lee,  27  111.  App.  419;   Ward  v.  Ware, 

207;  Jones  V.  Hayes,  36  Neb.  526;  Barr  29  111.  App.  22;   Ging  v,  Robinson,  31 

r.  State,  45  Neb.  458.  111.  App.  511;  Griffith  v.  Welsh,  32  111. 

No  bill  of  exceptions  is  necessary  App.   396;    Foreman    z/.    Johnson,   37 

where  the  motion  for  a  new  trial  as  of  111.  App.  452;  Burnett  v.  Snapp,  39  111. 

right  is  made  in  term  time.     Powers  App.  237;    Dignan  v,   Gilbert,  43  111. 

V,  Nesbit,  127  Ind.  497.  App.  536;  Spangenberg  v.  Charles,  44 

A   motion   for  a  new   trial  and  all  111.  App.  526;  Engel  v.  Sellers,  51  111. 

other  motions  and  orders  required  by  App.  57^,  Mt.  Vernon  v.  Satterfield,  53 

the  statute  to  be  filed  with  the  clerk  and  111.  App.  39;    French  v.  Hotchkiss,  60 

entered  upon  the  journal  of  the  court  111.  App.  580. 

should  not  be  embodied  in  a  bill  of  ex-  Michigan,  —  Cuddy     v.     Major,     12 

ceptions,  since  the  object  of  such  bill  Mich.  368. 

is  to  bring  into  the  record  matter  which  Missouri ,  —  Stevenson  v.   Saline 

is  not  otherwise  a  part  of  the  record.  County,  65  Mo.  425;    Shaughnessy  v, 

Eaton  V.  Carruth,  11  Neb.  231.  St.  Louis,  etc.,  R.  Co.,  7  Mo.  App.  591; 

A  motion  for  a  new  trial  not  being  a  McCarthy  v,  McGinnis,  76  Mo.  344; 
part  of  the  record,  the  fact  that  the  McKee  v.  Calvert,  80  Mo.  348;  Berk- 
judge  indorses  it  as"  correct"  does  not  ley  V,  Kobes,  13  Mo.  App.  502;  Mc- 
make  it  so.  Thompson  7/.  Backenstos,  CuUom  v.  Hedges,  20  Mo.  App.  688; 
I  Oregon  17.  Puller  v.  Thomas,   36  Mo.  App.   105; 

Where  the   motion   for  a  new  trial  Perkins    v.    Bakrow,     39    Mo.    App. 

and  the  grounds  therefor  have   been  331;    Nicol  v.  Hyre,  58  Mo.  App.  134; 

duly  indorsed  as  filed  and  the   filing  State  v.  Reed,  89  Mo.  168;   Turley  v, 

entered  on  the  o^der  book  of  the  Court  Barnes,  131  Mo.  548. 

of  Appeals,  they  become  a  part  of  the  Oklahoma,  —  McMechan   v,  Christy, 

record  without  being  incorporated  into  3  Okla.  301.                                            ^  ; 

the  bill  of  exceptions.     McAllister  v,  Oregon,  —  Oregonian      R.      Co.     v, 

Connecticut  Mut.  L.  Ins.  Co.,  78  Ky.  Wright,  10  Oregon  162. 

531.  Texas,  —  Washington  v.  State,  (Tex. 

On  appeal  to  the  Supreme  Court  of  App.  1891)  16  S.  W.  Rep.  653. 

the   United   States   from   the  Court  of  Wyoming,  —  Perkins  v,  McDowell,  3 

Claims,  a  motion  for  a  new  trial  need  Wyoming     328;     Seibel    v.     Bath,     5 

not  be  embodied  in  the   record   when  Wyoming     409;      Rubel     v.     Willey, 

not  essential  to  a  review  of  the  evi-  5  Wyoming  427. 

dence.    Kellogg  r.  U.  S.,  19  Ct.  of  CI.  73.  2.  Pennsylvania  Co.  v.  Sedwick,   59 

MiMdssippi.  —  An  order  on  a  motion  Ind.  336;  Wallace  v,  Ransdell,  90  Ind. 

for  a  new  trial  will  not  be  reviewed  173;     Rowen    v,   Sommers,    loi    Iowa 

where  the  motion  appears  only  in    a  734;    Morrison  v.  Wells,  48   Kan.  494; 

bill  of  exceptions.     It  must  be  certified  Winkelmeyer  Brewing  Assoc,  v.  Wolff, 

with  the  record.     New  Orleans,  etc.,  R.  53  Kan.  323;    Welsh  «/.  St.  Louis,  73 

Co.  V.  Allbritton,  38  Miss.  242;  Melius  Mo.  71;   Clark  v.  Clark,  8  Mo.  App. 

V,    Houston,  41   Miss.   59;    Byrne   v,  601:  Bollinger  v.  Carrier,  79  Mo.  318; 

Cummings,  41  Miss.  192.  Duff  v,  Neilson,  90  Mo.  93;    Bruns  v. 

1.  Arizona.  —  Snead  v.  Tietjen,  (Ari-  Capstick,  62  Mo.  App.  57. 

zona  1890)  24  Pac.  Rep.  324;  Maricopa  It  must  appear  that  the  motion  for  a 

County  V.  Osbom,  (Arizona   1895)  40  new   trial   was   filed   within   the  time 

Pac.  Rep.  313.  allowed  by  law,  and  it  is  not  sufficient 
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and  must  be  incorporated  into  the  statement  of  the  case  or  the 
bill  of  exceptions,  *  when  the  sufficiency  of  the  notice  has  been 
assigned  as  error.* 

d.  Evidence  Introduced  on  Hearing  of  Motion.  —  All 

the  evidence  introduced  at  the  hearing  must  be  incorporated  into 
the  record  in  order  to  secure  a  review  of  the  evidence  considered 
by  the  lower  court  in  deciding  the  motion ;  otherwise  the  decision 
will  not  be  disturbed.' 

e.  Affidavits.  —  Thq  affidavits  introduced  on  the  hearing  of 
the  motion  for  a  new  trial  must  be  made  a  part  of  the  record  by 
being  incorporated  into  the  bill  of  exceptions  or  statement  of  the 
case.* 

that  such  fact  is  shown  byjthc  record  8.  Arkansas,  —  Matthews  v.  Lanier 

outside    of    the    bill    of    exceptions.  33  Ark,  91;  Overton  v.  State,  57  Ark! 

Demske  v.  Hunter,  23  Mo.  App.  466;  60. 

Morrison  v.  WeUs,  48  Kan.  494.  California,  —  Branger  v,  Chevalie- 

But  it  must  appear  that  the  objection  9  Cal.  353. 

was    first  made   in  the    lower   court.  Colorado.  —  Schoolfield    v.   Brunton 

Twist  V,  Kelly,  11  Nev.  377.  20  Colo.  139.                                              * 

1.  Hook  V.  Hall,  68  Cal.  22;  Girdner  Florida,  —  Mountain    v,    Roche,    13 

V,  Beswick,  69  Cal.  112;  Dominguez  v,  Fla.  581. 

Mascotti,  74  Cal.  269;  Alpers  v.  Scham-  Georgia,  —  Hyhtld  v,  Sims,  87  Ga. 

mel,  75  Cal.  590;  Richardson  v.  Eureka,  280. 

92  Cal.  64;  Nye  v.  Marysville,  etc.,  St.  Indiana,  —  Cincinnati,  etc.,  R.  Co.  v. 

R.  Co.,  97  Cal.  461;    Randall  v.  Duflf,  McClelland,   15    Ind.  225-    Harper  v 

79  Cal.  115;  Monterey  County  «/.  Cush-  State,  loi  Ind.  109;    Heltonville  Mfg' 

ing,  83  Cal.  507;    Perego  v.  Dodge,  9  Co.  v.  Fields,  138  Ind.  58;  Prilliman  r. 

Utah  3.  Mendenhall,  120  Ind.  279. 

A  recital  in  an  order  denying  a  mo-  loiva,  —  Brown  v.  Brown,  40  Iowa 

tion   for  a  new  trial  that  the  motion  695;  Wagner  z/.  Condron,  73  Iowa  753 

was  made  upon  grounds  set  forth  in  AV^roji&^j.  — Wohlenbergz/.  Melchert, 

the   notice  of  motion  is    a    sufficient  35  Neb.  803;   National  Lumber  Co  v 

showing  in  the  record  that  the  notice  Ash  by,  41  Neb.  292. 

was  given.     Randall  v.  Duff,  79  Cal.  Nevada,  —  Leete  v,   Sutherland.    20 

"5.  Nev.  71. 

Where  a  motion  for  a  new  trial  is  /Vjc^j.  —  Land  v.  Miller.  7  Tex.  463- 

made  on  affidavits  alone,  no  statement  Spencer  v,  James,   lo  Tex.  Civ.  App! 

of  the  case  or  bill  of  exceptions    is  327. 

necessary.     In  such  case  the  notice  of  H^esl      Kf'wwVj.  —  Shrewsbury     v. 

intention  to  move  for  a  new  trial  need  Miller,  10  W.  va.  115. 

not  be  incorporated  in  the  statement  of  Wisconsin,  —  Hoffman    v     Chicago 

the  case  where  it  appears  in  the  tran-  etc.,   R.  Co.,  86  Wis.  471;    Bowen%' 

script  of  the  record.    Arnold  v.  Sin-  Malbon,  20  Wis.  491. 

clair,  12  Mont.  248.  4.  California.  —  Von  Glahn  v.  Bren- 

8.  The  notice  of  a  motion  for  a  new  nan,  81  Cal.  261. 

trial  or  notice  of  intention  to  move  for  Colorado.  —  Anderson     v,     Sloan     i 

a  new  trial  need  not  be  made  a  part  of  Colo.  33.                                              * 

the  record  on  appeal  where  no  objec-  Florida,  —  Reynolds  v,  Sute  33  Fla. 

tion  has  been  made  thereto.     Pico  v,  301.                                              ' 

Cohn,  78  Cal.  384;   Gage  v,  Downey,  Illinois,  -—VsLnderbih  v,  Johnson,  4 

79  Cal.  140;  Scott  t/.  Wood.  81  Cal.  398;  111.   48;    Troy  v,   Reilley,   4   111.  259- 

Searies  v.  Thompson,  18  Minn.  316.  Cummings    v,   McKinney,   5    111.   57- 

A    decision    will    not    be    reviewed  Saunders    v.    McCollins,  '5    111.    419' 

where  the  record  fails  to  show  that  a  Mann  v,  Russell,  11  111.  586;  Van  Pelt 

notice  of  the  motion  for  a  new  trial  was  v,  Dunford,  58  111.  145;  Cairo,  etc.,  R. 

served  and   filed      Helena  First  Nat.  Co.  v.  Easteriy,  89  III.  156;  Gregory  v. 

Bank    v,   McAndrews,   5    Mont.    251;  Spencer,  3  111.  App.   80;    Rockenfeller 

Gum  V,  Murray  6  Mont.  10.  v,   Tobias,   3   111.   App.  461 ;  Alley  v. 
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/.  Evidence  on  the  Trial  and  Instructions  —  Eibot  of 

liHrftili  in  tiie  Xotion.  —  The  evidence  given  on  the  trial  and  instruc- 
tions to  the  jury  cannot  be  properly  brought  into  the  record  by 
mere  recitals  in  a  motion  for  a  new  trial,  but  must  be  incorporated 
in  a  statement  or  in  a  bill  of  exceptions.*     Unless  the  evidence 


Limbert^  35  III.  App.   592;    Spanffcn-        Affidavits   concerning  incompetency 

111.  App. 
Indiana,  —  Matlock  v.  Todd,  19  Ind.     ord  either  by  order  of  court  or  by  incor- 


berg  V,  Charles,  44  111.  App.  526. 


of  jurors  must  be  brought  into  the  rec- 


130;    Blackweli  v,  Acton,  38  Ind.  425;  porating  them  into  a  bill  of  exceptions. 

Wray  ».  Tindall,  45  Ind.  517;    Martin  Elbert  v.  Hoby,  73  Ind.  in;  Pence  v. 

r.  Harrison,  50  Ind.  270;  Fryberger  v.  Waugh,  135  Ind.  143. 

Perkins,  66  Ind.  19;  Heath  v.  West,  68  Such  affidavits  will  not  be  considered 

Ind.  548;  Lewis  v,  Ewing,  70  Ind.  282;  when   not  certified   to  by  the  judge, 

McDaniel  v.   Mattingly,  72   Ind.  349;  though    they  are  incorporated   in  the 

Williams  V.  Potter,  72  Ind.  354;  Wood  bill  of  exceptions.     Crumrinez/.  Crum- 

V.  Crane,  75  Ind.  207;  Lefever  r.  John-  rine,  14  Ind.  App^.  641. 


son,  79  Ind.  554;  Washington  v.  Small, 
86  Ind.  462;  Compton  v.  State,  89  Ind. 
338;  Rudolph  V.  Landwerlen,  92  Ind. 
34;  Lafayette  v.  Weaver,  92  Ind.  477; 
Applegate    v.    Baxley,    93    Ind.    147; 


Deposltioiis.  —  Error  in  failing  to  sup- 
press certain  portions  of  a  deposition 
will  not  be  reviewed  where  there  is  no 
bill  of  exceptions  showing  motion  to 
suppress  and  the  portions  of  the  depo- 


Alderman  v.  Cobb,  94  Ind.  602;  Har-     sition   complained  of.     Bargis  v,  Tar- 
rison  School  Tp.  t/.  McGregor,  96  Ind.     rar,  45  Ind.  41. 


185;  Hodgson  V,  Marion  County,  97 
Ind.  604;  McConnell  v.  Huntington, 
108  Ind.  405;  Jerauld  v.  Watkins,  i 
Ind.  App.  466;  Gross  v.  Haisley,  2  Ind. 
App.  23;  Iddings  v.  Iddings,  134  Ind. 
322;  Rees  V.  Blackweli,  6  Ind.  App. 
506;  Lake  Erie,  etc.,  R.  Co.  v.  Arnold, 
8  Ind.  App.  297;  Hoskinson  v,  Caven- 


AAdavits  in  the  Transeript.  —  Where 
affidavits  used  in  connection  with  a 
motion  for  a  new  trial  are  certified  as 
a  part  of  the  transcript  of  the  record, 
they  will  be  considered  as  properly  in 
the  record  where  they  have  been  iden- 
tified bvthe  signature  of  the  judge  and 
ordered  to  be  filed  of  record.     Schmertz 


der,   143  Ind.   i;    Smfth  v.  Stump.   12    v.  Johnson,  72  Ga.  472. 


Ind.  App.  359;  Thomburg  w.  Buck,  13 
Ind.  App.  446;  iEtna  Ins.  Co.  v.  Le 
Rov,  15  Ind.  App.  49. 

Kentucky,  —  Faulkner  v,  Wilcox,  2 
Lkt.  (Ky.)  369. 

Mississtpfii.  —  Ross  v,  Garey,  7  How. 
(Miss.)  47. 

Nebraska,  ^Kdij  v.  Mason,  6  Neb. 
loi;  Dolen  v,  Sute,  15  Neb.  405;  Val 


Iowa.  —  Under  section  4482  of  the 
Iowa  code  affidavits  attached  to  a  mo- 
tion for  a  new  trial  in  a  criminal  case 
and  filed  with  it  become  a  part  of  the 
record,  and  may  be  certified  by  tran- 
script on  appeal.  State  v.  Whalen,  98 
Iowa  662;  State  v.  LaGrange,Q9  Iowa  10. 

IndiaaA.  —  Section  662,  Buins*s  Rev. 
Stat.    1894,    pioviding    that    affidavits 


lindingham  v,  Scott.  30  Neb.  187;  Van    may  be  made  a  part  of  the  record  by 


Etten  V,  Butt,  32  Neb.  285;  Hunter  v. 
Bell,  33  Neb.  249;  Payne  v,  Jones, 
33  Neb.  260;  Wohlenberg  v,  Melchcri. 
35  Neb.  803;  National  Lumber  Co.  v. 
Ash  by,  41  Neb.  292;  Gray  v,  Godfrey, 
43  Neb.  672;  Chicago,  etc..  R.  Co.  v. 
Griffith,  44  Neb.  690. 

Nevada,  —  Dean  v.  Pritchard,  9  Nev. 
232. 

Oklahoma,  —  Berry  v.  Smith,  2  Okla. 
345* 

TVjrof.  —  Arnold  v.  Williams,  21 
Tex.  413;  Frizzell  v.  Johnson,  30  Tex. 
31. 

Utah,  —  Perego  v.  Dodge,  9  Utah  3. 

United  States,  —  Stewart  v.  Wyoming 


order  of  court,  applies  to  affidavits  used 
on  the  hearing  of  a  motion  for  a  new 
trial.  Nichol  v.  Thomas,  53  Ind.  42. 
Such  provision  relates  exclusively  to 
civil  actions.  In  criminal  c<ises  the 
affidavits  can  be  brought  into  the  rec- 
ord only  by  embodying  them  into  a 
bill  of  exceptions.  Graybeal  v.  State, 
145  Ind.  623;  Naanes  v.  State,  143  Ind. 
209;  Townsend  v.  State,  132  Ind.  315; 
Leverich  v.  State,  105  Ind.  277;  Mere- 
dith V.  State,  122  Ind.  514. 

1.  The  Motion  Cannot  Take  the  Place  of 
a  Bill  of  Exoeptions.  —  Berry  v.  Singer, 
10  Ark.  483:  Carroll  v.  Bowler,  40  Ark. 
168;  Chambers  v,  Campbell,  15  Conn. 


Cattle    Ranch     Co.,    128    U.    S.    383;    427;  Parrish  r.  Pensacola,  etc.,  R.  Co., 
Evans  t'.  Stettnisch,  149  U.  S.  605.  28     Fla.    251;     Grover,    etc.,    Sewing 
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is  in  the  record,  the  order  granting  or  refusing  a  new  trial  cannot 

be  reviewed  and  must  therefore  be  affirmed.^ 

Mach.  Co.  V.  Newby,  58  Ind.  570;  Bur-  34  Ind.  28;  Jewett  «r.  Pleak,  43  Ind. 
nett  V.  Overton,  67  Ind.  557;  Butter-  368;  Po£Fenberger  v,  Blackstone,  57 
field  V,  Davenport,  84  Ind.  590;  Ind.  288;  Pickerell  v,  Frankem,  64 
Clouser  v.  Ruckman,  104  Ind.  588;  Ind.  25;  Flynn  v.  Hayes,  69  Ind.  59; 
Nickless  v,  Pearson,  126  Ind.  477;  Lut-  Beck  v.  State,  72  Ind.  250;  Baltimore, 
trell  V.  Martin,  112  N.  Car.  593;  Ballew  etc.,  R.  Co.  v,  Johnson,  83  Ind.  57; 
V,  Casey,  (Tex.  1888)  9  S.  W.  Rep.  189;  Price  v.  Price,  89  Ind.  90;  Lawrence- 
Taylor  V.  Davis,  (Tex.  1890)  13  S.  W.  burgh  Furniture  Mfg.  Co.  v,  Hinke, 
Rep.  642.  119  Ind.  47;    Kohli  v.   Hall,   141   Ind. 

Tho  Charge  of  the  Court  cannot  be  411;  Johnson  v.  Bedwell,  15  Ind.  App. 

made  part  of  the  record  by  copying  it  236;    Huhn  v.   Hammond   First  }^9X. 

into  the  motion  for  a  new  trial.     Bates  Bank,  6  Ind.  App.  702. 

V,  State,  72  Ind.  434;    Zehner  v,  Ault-  Iowa,  —  Talty  v.  Lusk,  4  Iowa  469; 

man,  74  Ind.  24;    Claflin  v,  Cottman,  Childs  v.  Heaton,  11  Iowa  271;  Kienne 

77  Ind.  58;  Adams  f.  Stringer,  78  Ind.  v,  Anderson,  13  Iowa  565;    Bowen  w. 

175;    Gheens  v.  Golden,  90  Ind.  427;  Hale,  4  Iowa  430;    State  v,  H arty,  80 

Whetton    v,    Clayton,    11 1    Ind.    360;  Iowa  769. 

Henley    v,    Bronnenberg,   (Ind.    App.  Kentucky,  —  Siller  v.  Cooper,  4  Bibb 

1892)  31  N.  E.  Rep.  583;    Garland  v,  (Ky.)  90;    Beauchamp  v,  Morris,  i  A. 

Wholebaw,  20  Iowa  271.  K.  Marsh.  (Ky.)  520;  Blue  c.  Kibby,  i 

Soope  of  Motion.  —  The  object  of  a  T.  B.  Mon.  (Ky.)  195;  Rhodes  v,  Wei- 

motion  for  a  new  trial  is  to  assign  and  don,  (Ky.  1896)  35  S.  W.  Rep.  1129. 

specify   the  errors  and    irregularities  Louisiana,  —  State    v,    Spooner,    41 

occurring  at  the  trial,  and  not  to  set  La.  Ann.  780. 

out    the    evidence  of  the  errors  and  Massac hus^        . — Spaulding    v. 

{regularities  or  prove  them.     The  mo-  Knight,  118  Mass.  528. 

tion  does  not  of  itself  prove  any  state-  Mississippi.  —  Phipps  v,  Morton,  33 

ment  of  fact  contained  therein.     State  Miss.  2iz;  Wright  v,  Alabama  Bank,  6 

V.  Foster,  115  Mo.  448;  State  v,  Wei-  Smed.  &  M.  (Miss.)  251. 

sor,  117  Mo.  570.  Missouri.  —  Searcy  v,  Devlne,  4  Mo. 

Improper     Argument     of    Cooniel. —  626. 

Where  a  motion  for  a  new  trial  is  made  Montana.  — Anderson  v,  O'Laughlin, 

upon  the  ground  of  improper  remarks  i  Mont.  81. 

by  the  plaintiff's  counsel  in  the  open-  Nebraska,  —  Latham     v,    Schal,     25 

ing,  and  such  matter  appears  only  in  Neb.  535;  Spotswood  v.  National  Bank 

the  motion,  and  not  by  a  bill  of  excep-  of  Commerce,  44  Neb.  i. 

tions,  it  is  not  in  the  record  and  cannot  South  Carolina,  —  Potts  v.  Bonds,  10 

be  reviewed.     Hood  v,  Tyner,  3  Ind.  S.  Car.  498. 

App.  51.     See  also  article  Arguments  Texas,  —  James  v.  Fulcrod,  5  Tex. 

OF  Counsel,  voL  2,  p.  751.  512;    Goss  ».   Pilgrim,   28   Tex.   263; 

1,  California.  —  Matter  of   Yoakam,  Roberts  v.  Heffner,  19  Tex.  129. 

103  Cal.  503;  Oakland  Gaslight  Co.  v.  Virginia.  —  Mallory    v.   Taylor,    90 

Dameron,  57  Cal.  292.  Va.  348. 

Florida.  —  Tompkins    v.    Eason,     8  West  Virginia.  —  Wustland    v,  Pot- 

Fla.  14.  terfield,    9    W.   Va.   438;    Zumbro    v, 

Georgia.  —  Farmers'  Alliance  Exch.  Stump,  38  W.  Va.  325;    Campbell  v. 

V.  Crown  Cotton  Mills,  91  Ga.  178.  Hughes,  12  W.  Va.  183. 

Illinois. — Cornelius   v,    Boucher,    i  Wisconsin.  —  Meyer    v.    Prairie    du 

111.  32;    Wheeler  v.  Shields,  3  111.  348;  Chien,  9  Wis.  233;    Bowen  v.  Malbon, 

Brown  v,  Clement,  68  111.   192;    Chi-  20  Wis.  491. 

cago,  etc.,  R.  Co.  t/.  Marseilles,  107  111.  ITewly  DiseoTered  Eyidence. —  Unless 

313*  the  evidence  taken  at  the  trial  is  pre- 

Indiana,  — >  Atkinson  v,  Gwin,  8  Ind.  served  in  the  record,  an  order  refusing 

376;    Irwin   V.   Anthony,   8   Ind.  470;  a  new  trial  on  the  ground  of  newly  dis- 

Brown  v.  New  Castle,  etc.,  R.  Co.,  9  covered  evidence  cannot  be  reviewed. 

Ind.  181;   Jolly  f.  Terre  Haute  Draw-  Arkansas,  —  Collins  v,   McPeak,    lo 

bridge  Co.,  9  Ind.  417;    Applegate  v.  Ark.  556. 

Boyles,  10  Ind.  435;  McCole  v.  Wynne,  California,  —  Sirkus    v.   Central    R. 

12  Ind.  317;    Heavenridge  v.  Mondy,  Co.,  (Cal.  1892)  30  Pac.  Rep.  790. 
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g.  Bill  of  Exceptions  or  Statement  of  the  Case. — 

Where  a  bill  of  exceptions  or  statement  of  the  case  has  been  pre- 
pared for  use  on  the  hearing  of  a  motion  for  a  new  trial,  such  bill 
or  statement  may  be  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial.*  But  on  appeal  from  the  judgment  such 
bill  of  exceptions  or  statement  will  not  be  sufficient  unless  there 
is  a  stipulation  that  it  may  be  used  on  such  appeal.*  See  in  gen- 
eral articles  Bills  of  Exceptions,  vol.  3,  p.  374;  Case  Made 
ON  Appeal,  vol.  3,  p.  879. 

h.  Order  or  Decision  on  the  Motion.  —  The  order  grant- 
ing or  refusing  a  new  trial  must  be  incorporated  into  the  record  • 

Indiana.  —  Cones  v.  Ryman,  9  Ind.  8.  A  statement  of  the  evidence  on  a 

277;    Swift  V,  Wakeman,  9  Ind.  552;  motion  for  a  new  trial  forms  no  part  of 

Walpole    V,    Atkinson,    18    Ind.    434;  the  transcript  on  appeal  from  the  judg- 

CraWford    v.    Martin,    19    Ind.    370;  ment  unless  it  is  specified  that  it  may 

Cleaveland  v.  State,  20  Ind.  444;  Rud-  be    used    as  a   statement  on  appeal, 

dick  V.  Ruddick,  21  Ind.  163;   Jackson  Grounds  v.  Ralph,  i  Arizona  227;  Cas- 

V,  Fowler,  63  Ind.  85;    Harsh  v.  Keg-  grave  ».  Howland,  24  Cal.  457;  Thomp- 

ley,  72  Ind.  398;    Crow  v,  Brunson,  I  son  v.  Connolly,  43  Cal.  636. 

Ind.  App.  268;    Walter  v,  Uhl,  3  Ind.  Although  Code  Civ.  Pro.  Cal.,  §  950, 

App.  219.  allows  any  statement  or  bill  of  excep- 

Kansas. — Thom  v.  Davis,  16  Kan.  22.  tions  used  on  a  motion  for  a  new  trial 

Louisiana.  —  State  v,  Belden,  35  La.  to  be  used  on  the  appeal  from  the  final 

Ann.  823.  judgment,   such   statement  cannot  be 

Minnesota .  —  State     v,     Lauten-  used  on  appeal  unless  it  was  also  used 

schlager,    23    Minn.    290;    Scofield  v.  on  the  hearing  of  a  motion  and  was 

Walrath,  35  Minn.  356.  prepared   and   served    within   the  ten 

Tennessee.  —  Chambers     v.     Brown,  days   required    by    section  659.      Jue 

Cooke  (Tenn.)  292;  Turnley  v.  Evans,  Fook  Sam  v.  Lord,  83  Cal.  159.     But 

3  Humph.  (Tenn.)  222.  see  Rumpel  v.  Oregon  Short  Line,  etc., 

Texas.  —  Thompson   v.  Callison,  27  R.  Co.,  (Idaho  1894)  35  Pac.  Rep.  700. 

Tex.  438;    Yeiser  v.  Burdett,  10  Tex.  But  a  statement  which  has  been  pre- 

Civ.  App.  155.  pared  exclusively  as  a  statement  on  a 

Virginia.  —  Callaghan  v.  Kippers,  7  motion  for  a  new  trial  cannot  be  con- 
Leigh  (Va.)  608.  sidered  as  a  statement  on  appeal  from 

ivisconsin.  —  Carroll  t^.  Hangartner,  the  judgment.     Robinson  v.  Benson, 

66  Wis.  511.  19  Nev.  331. 

1.  California.  ^  Kidd    v.    Laird,    15  8.  The  Order  Must  Be  in  the  Beoord.  — 

Cal.   161;    Burdge  v.  Gold  Hill,  etc..  The  order  granting  or  refusing  anew 

Water  Co.,  15    Cal.    198;    Walden  v.  trial  must  be  incorporated  into  the  rec- 

Murdock,   23  Cal.  540;    Treadwell  v.  ord  or  such  order  will  not  be  reviewed. 

Davis,  34  Cal.  601;    Bedan  v.  Turney,  Fleury  v.  Jackson,  i  Arizona  361;  Doe 

99  Cal.  649.  V.  Herr,  8  Ind.  23;    Martin  v.  State  F. 

Idaho.  —  Bradbury    v.    Idaho,    etc.,  Ins.   Co.,   58   Iowa   609;    Ft.  Scott  v. 

Land  Imp.  Co..  2  Idaho  221.  Deeds,    36    Kan.    621;     Granite    Sav. 

Montana.  —  Kleinschmidt  v.  McDer-  Bank,  etc.,  Co.  v.  Weinberg,  62  Minn, 

mott,  12  Mont.  309.  202;     New    Orleans,    etc.,    R.   Co.   v. 

Nevada.  —  Bryant  v.  Carson  River  Pressley,  45  Miss.  66;  Rotchford  v. 
Lumbering  Co.,  3  Nev.  313;  O'Neale  Creamer,  65  Mo.  48;  Victory  v.  Foran, 
V.  Cleaveland,  3  Nev.  485;  Johnson  v.  56  N.  Y.  Super.  Ct.  507;  Levy  v.  Coo- 
Wells,  6  Nev.  224.  gan,   16  Daly  (N.    Y.)  137;   Blohm  v. 

United  States.  —  Head  v.  Hargrave,  Bamber,  (Brooklyn  City  Ct.)  10  N.  Y. 

105  U.  S.  45;    Alexander  v.  U.  S.,  57  Supp.  98;  Richardson  v.  Hartmann,  68 

Fed.  Rep.  828,  15  U.  S.  App.  158.  Hun  (N.  Y.)  9;  Carroll  v.  O'Shea,  2 

A  statement  may  be  sufficient  on  ap-  Misc.  Rep.  (N.  Y.  C.  PI.)  437  (affirming 

peal  although  filed  too  late  to  be  avail-  19  N.  Y.  Supp.  374);  Gridley  %.  College 

able    for   a    motion   for  a   new  trial,  of  St.  Francis  Xavier,  63  Hun  (N.  Y.) 

Elder  v.  Frevert,  18  Nev.  278.  628,  17  N.  Y.  Supp.  653. 
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or  it  must  appear  that  the  motion  was  disposed  of  by  some  ruling,* 
otherwise  it  will  not  appear  that  there  was  a  final  disposition  of 
the  case  or  a  final  judgment  rendered  from  which  an  appeal  can 
be  taken.     See  article  Appeals,  vol.  2,  p.  137. 
I.  Exceptions  to  the  Order.  — An  exception  to  the  order 

must  appear  of  record,'  and  the  order  must  also  be  assigned  as 
error  on  appeal.' 

1.  Motion  ITot  Bnled  Upon  —  Arkansas,  Indiana.  —  Scott    v.    State,   29  Ind. 
—  Kearney  v.  Moose,  37  Ark.  37.  219;    Kline  v,  Sinnissippi  Ins.  Co.,  29 

California,  —  Myers  t/.  Casey ,  14  Cal.  Ind.  293;    Henley  v,  McNoun,  76  Ind. 

542;  Strathern  v.  Dakin«  63  Cal.  478.  380;  Indiana  Imp.  Co.  v,  Wagner,  138 

District    of    Columbia,  —  Sinclair    v,  Ind.  658;  Johnson  ».  Bell,  10  Ind.  363. 

Washington,  etc.,  R.  Co.,  4  MacArthur  Michigan.  —  Knop    v.    National     F. 

(D.  C.)  13.  Ins.  Co.,  loi  Mich.  359. 

Illinois,  —  Illinois   Cent.    R.    Co.    v,  Mississippi,  —  Fondren  v.  Durfee,  39 

0*Keefe,  49  111.  App.  320.  Miss.  324:    Fisher  v.  Fisher,  43  Miss. 

Kansas,  —  Wilson     v,     Kestler,     34  212;  Campbell  z^.  Pittman,  (Miss.  18S8) 

Kan.  61.  3  So.  Rep.  455. 

Kentucky .  —  King  v.  Ohio  Valley  R.  Missouri,  —  Mclrvine  v,  Thompson, 

Co.,  (Ky.  1889)  10  S.  W.  Rep.  631,  10  81   Mo.  647;    Hart  v.  Walker,  31   Mo. 

Ky.  L.  Rep.  748.  26;  Bateson  v,  Clark.  37  Mo.  34;  Stale 

Missouri,  —  State  z/.  Lanham,  6  Mo.  v.   Marshall,   36  Mo.  403;    WentzvtUe 

App.  577;  State  v,  Gaither,  77  Mo.  304.  Tobacco  Co.  v.  Walker,   123  Mo.  662; 

Nebraska,  — Jones  v.  Hayes,  36  Neb.  Zimmerman  v.  Downey,  66  Mo.  App. 

526;    Leach  v,  Renwald,  45   Neb.   207;  106,   2  Mo.  App.   Rep.   13 15;    State  v. 

Barr  v.  State,  45  Neb.  458.  Gaither,  77  Mo.  305;  Wilson  v.  Haxby, 

New  York.  —  Ball  z/.  Davis,  (Supreme  76  Mo.  345;  State  v.  Harvey,  105  Mo. 

Ct.)  I   N.  Y.  St.  Rep.  517;    Victory  v.  316. 

Foran,  56  N.  Y.   Super.  Ct.   507;    Na-  IVest  Virginia.  —  Snodgrass  v. 

lional  Park  Bank  v.  Steele,  etc.,  Mfg.  Copenhaver,  34  W.  Va.  171. 

Co.,  58  Hun(N.  Y.)8i;  Cohen  v.  New  IVisconsin.  —  Cotton   v.    Watkins,   6 

York,   58  Hun  (N.   Y.)  609,   12  N.  Y.  Wis.  629;    Webster  v.  Modlin,  12  Wis. 

Supp.  270,  affirmed  128  N.  Y.  594;  Mc-  368. 

Ardie  v.   Smith,   i  Misc.   Rep.  (N.  Y.  Contra.  —  No  exception  is  necessary 

City  Ct.)  3;    Meyers  z/.  Cohn,  3  Misc.  to  an  order  denying  a  new  trial.     State 

Rep.   (N.   Y.   City  Ct.)   145;    Bradley  v.  Central  Pac.   R.  Co.,  17  Nev.  259; 

Fertilizer  Co.   v.    South   Pub.   Co.,   4  Doyle  v.  Gill,  59  Wis.  518. 

Misc.  Rep.  (N.  Y.  C.  PI.)  172;   Chaim-  3,  See    article    Assignment  of   Er- 

son  V.  Menshing,  12  Misc.  Rep.  (N.  Y.)  rors,  vol.  2,  p.  920. 

651,  (City  Ct.)  33  N.  Y.  Supp.  271 ;  Mass  If  the  Tranicript  Fails  to  Show  Any  Ex. 

V.  Ellis,  (City  Ct.)  9  N.  Y.  St.  Rep.  512;  eeption  by  either  parly  on  the  trial  an 

Smith  V.  Simmons,  66  Hun  (N.  Y.)  628,  order  granting  a  new  trial  for  **  errors 

21  N.  Y.  Supp.  47;  lagan  v,  Goetz,  11  of  law  occurring  at  the  trial  and  duly 

Misc.  Rep.  (N.  Y.  C.  PI.)  380.  excepted  to  by  the  defendants  "  will  be 

2.  See  article   Exceptions  and  Ob.  set  aside.     Mazkewitz  v.  Pimentel,  83 
JECTIONS,  vol.  8,  p.  296.     See  also  the  Cal.  450. 

following  cases:  The  Exception  ITeed  Hot  Be  Stated  in 

Arkansas.  —  Vaden  v,  Ellis,  18  Ark.  Terms  if  it  clearly  appears  on   record 

355;  Berman  z/.  Wolf,  40  Ark.  251.  that  the    appellant  did  object  to   the 

Illinois,  —  Miller  v.   Dobson,   6  111.  overruling  of  its   motion   for    a    new 

572;    Deitrich  v.  Waldron,  90  111.  115;  trial.     Van  Winkle  v.  Blackford,  28  W. 

Stern  v.  People.  96  111.  475;  Robertson  Va.  670. 

V.  Morgan,  38  111.  App.  137;  Barton  v.  Where  the  order  overruling  a  motion 
Harris,  39  111.  App.  106;  Illinois  Cent,  recites  that  the  defendant  was  allowed 
R.  Co.  V.  0*Keefe,  49  III.  App.  320;  thirty  days  to  file  a  bill  of  exceptions  it 
Smith  V.  Kahili,  17  111.  67;  Block  v.  sufficiently  appears  that  the  order  re- 
Jacksonville,  36  111.  301:  Drew  V.  fusing  a  new  trial  was  excepted  to. 
Beall,  62  III.  164;  McClurkln  v.  Ewing,  Gilmer  z'.  Sydenstricker,  42  W.  Va.  52. 
42  111.  283;  McCormick  Harvesting  The  Snificiency  of  the  ETidence  to  Sni- 
Mach.  Co.  V.  Adele,  47  III.  App.  542.  tain  the  Verdict  may  be  reviewed  if  the 
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6.  Beyiew  —  a.  REVIEW  OF  Errors  Assigned  Only.  —  An 
appeal  from  the  order  granting  or  refusing  a  new  trial  does  not, 
in  most  states,  bring  up  the  whole  case  for  review,  but  only  the 
errors  assigned  in  the  motion.*  But  the  practice  is  not  uniform.* 
On  appeal  from  the  order  the  appellate  court  will  not  review  the 
pleadings  or  rulings  thereon.* 

BoTiow  Limited  to  Oronnde  in  the  Motion  Aieigned  aa  Error.  —  The  Supreme 
Court  will  consider  only  such  questions  as  were  presented  to  the 
lower  court  by  a  motion  for  a  new  trial,  and  not  other  errors  or 
exceptions  not  included  as  grounds  for  a  new  trial.*     But  criminal 

facts  appear  in  the  record,   although  ville,  etc.,  Irrigation  Ditch  Co.,  76  Cal. 

the  bill  of  exceptions  does  not   recite  8;  Wheeler  v.  Kassabaum,  76  Cal.  90; 

the  tiling  of  a  motion  for  a  new  trial  Bode  v.  Lee,  102  Cal.  583;  Goodnow  v. 

or  its    refusal  and  exception   thereto.  Parker,  H2  Cal.  437;    Taylor  v.  Hill, 

Fleischman  v.  Shoemaker,  2  Ohio  Cir.  115  Cal.  143. 

Ct.  Rep.  152.  Indiana.  —  Cincinnati,  etc.,  R.  Co.  «/., 

\,  Alabama. — Mobile   v.  Murphree,  Washburn,    25     Ind.    259;      Gray    v. 

96  Ala.  141.  Singer,  137  Ind.  257;  Standard  Oil  Co. 

California,  —  Meerholz   v.   Sessions,  v,  Bowker,  141  Ind.  12. 

9  Cal.  277;  Martin  v.  Matfield,  49  Cal.  Minnesota.  —  Minneapolis,    etc.,    R. 

42;    Thompson  v.   Patterson,    34  Cal.  Co.  v.  Home  Ins.  Co.,  64  Minn.  61. 

542;  Matter  of  Westerfield,  96  Cal.  113;  Montana. — Scherrer     v.     Hale,     9 

Evans  v.  Paige,  102  Cal.  132;    River-  Mont.  63. 

side  Water  Co.  v.  Gage,  108  Cal.  240;  New  York.  —  Hendricks  v.  Decker, 

Andrews  v.  Wilbur,  (Cal.  1895)  41  Pac.  35  Barb.  (N.  Y.)  298. 

Rep.  790.  Wisconsin.  —  Flanagan   v.   Chicago, 

Connecticut.  —  Shoningerv.  Peabody  etc.,  R.  Co.,  45  Wis.  98. 

59  Conn.  588.  4.  Alabama.  —  Mobile  v.   Murphree, 

Georgia.  —  Nunez    v.    Southern    Ex-  96  Ala.  141. 

press  Co.,  45  Ga.  314.  Arkansas.  —  Mills  v.  Jones,  27  Ark, 

Indiana.  —  Robi<ison  v.  Wise,  74  Ind.  506. 

46.  California.  —  Himmelmann  v.  Hoad- 

Nevada.  —  McWilliams    v.    Hersch-  ley,  44  Cal.  213;  Moore  v.  Murdock,  26 

man,  5  Nev.  263;  Barnes  v.  Sabron,  10  Cal.  514;  Crowther  v.  Rowlandson,  27 

Nev.  217;  Simpson  v.  Ogg,  i8  Nev.  28.  Cal.  376;  Vassault  v.  Seitz,  31  Cal.  225; 

Ohio. — Marietta,    etc.,    R.    Co.    v.  Hawkins  z^.  Abbott,  40  Cal.  639. 

Strader,  29  Ohio  St.  448.  Illinois.  —  Clause  v.   Bullock  Print- 

SoutA  Carolina.  —  Webber  v.  Ahrens,  ing  Press  Co.,  20  III.  App.  113;  Stuve 

36  S.  Car.  585.  V.  McCord,  52  111.  App.  331;    Ottawa, 

Wisconsin. — Smith     v.    Welch,     10  etc..   R.  Co.  v.  McMath,  91   111.   104; 

Wis.  91.  Hardy  v.  Chicago,  etc.,  R.  Co.,  58  111. 

United  States.  —  Kerr  v.  Clampitt,  95  App.  278;  McClurkin  v.  Ewing,  42  111. 

U.  S.  188;    Sparrow  v.  Strong,  4  Wall.  283;  Baylor  v.  Baylor,  9  111.  App.  410; 

(U.  S.)  584.  St.  Louis  Consol.  Coal  Co.  v.  Schaefer. 

2.  Contra.  —  Hanscom   v.  Tower,  17  135   III.   210;    Hintz  v.   Graupner,  138 

Cal.  518;    Walden  v.  Murdock,  23  Cal.  111.   158;    Radeke  v.  Cook,  21  111.  App. 

540;  Stevenson  v.  Smith,  28  Cal.  102;  595;  Geist  v.  Pollock,  58  III.  App.  429. 

VVolf  V.  Great  Falls  Water  Power,  etc.,  Indiana.  —  Mutual  Ben.  L.   Ins.  Co. 

Co.,  15  Mont.  49;    Keyes  v.  Devlin,  3  v.  Miller,  39  Ind.  475;    Vesey  v.  Rey- 

E.   D.   Smith  (N.  Y.)  518;    Gaffney  v.  nolds.  14  Ind.  444;  Myers  v.  State,  47 

Chapman,  4  Robt.  (N.  Y.)  275;  Hynes  Ind.  293;  Kemodle  v.  Gibson,  114  Ind. 

V.  McDermott,  7  Abb.   N.  Cas.  (N.  Y.  451. 

C.  PI.)  98;  Tate  V.  McCormick,  23  Hun  Iowa. — Gray  v.   Chicago,   etc.,    R. 

(N.  Y.)  218;  Mass  V.  Ellis,  (City  Ct.)  9  Co.,  75  Iowa  100. 

N.  Y.  St.  Rep.  512.  Kansas.  —  Leavenworth,  etc.,  R.  Co. 

8.  Beview  of  Pleadixigi  and   Bnlingi  v.  Whitaker,  42  Kan.  634. 

Thereon  —  California.  —  Jenkins      v.  Kentucky.  —  McLain    v.    Dibble,    13 

Frink,  30  Cal.  586;  Heilbron  c.  Centre-  Bush  (Ky.)  297;  Farmer  v.  Gregory,  78 
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cases  may  be  reversed  for  grounds  not  specified  in  the  motion.  * 
The  court  will  also  refuse  to  consider  such  grounds  as  were  not 
assigned  as  error  on  appeal.' 
*.  Objections  Not  Presented  to  Lower  Court.  —  Objec- 

tions  to  the  form  and  sufficiency  of  the  notice  and  motion,  and  to 
the  regularity  of  the  proceedings,  must  be  made  in  the  lower 
court  and  a  ruling  obtained  thereon,  or  they  will  not  be  considered 
on  appeal.* 

Ky>  475;    Slater  v.  Sherman,  5    Bush  v,   Newkirk,  80  Ind.  131;    Povrers  v, 

(Ky.)  206;  Bland  v,  Gaither,  (Ky.  1889)  State,  87  Ind.  144;    Stout  v.  State,  90 

II  S.  W.  Rep.  423.  Ind.   i;    State  v.   Riggs,  92  Ind.  336; 

Mississippi.  —  Bell    v.    Flaherty,    45  Garber  v.  State,  94  Ind.  219;  State  v. 

Miss.   694;     Barney    v,   Scherling,   40  Lindley,  98  Ind.  48;  Leverich  v.  State, 

Miss.  320.  105  Ind.  277;  Rauck  v.  State,  no  Ind. 

Missouri,  —  Hildreth  Printing  Co.  f.  384;    Coleman  v.  State,   in   Ind.  563; 

Stokes,  14  Mo.  App.  591 ;  Bollinger  v.  Sutherlin  v.  State,  108  Ind.  389;  Water- 

Carrier,  79  Mo.  318;  Krum  v.  Jones,  25  man  v.  State,   116  Ind.  51;    Grubb  v. 

Mo.  App.  71;    Middleton  Grocer  Co.  v.  State,   117  Ind.  277;    Benson  v.  State, 

Day,  54  Mo.  App.  419.  119  Ind.  488;    Archibald  v.  State,  122 

Montana.  —  Griswold     v.    Boley,     i  Ind.  122;    Marshall  v.  State,  123  Ind. 

Mont.  545;  Caron  v.  Wood,  10  Mont.  128;  Drew  v.  State,  124  Ind.  9;  Farley 

500.  V.  State,  127  Ind.  419;   State  v.  Kern, 

North   Carolina,  —  Leak   v.   Coving-  127  Ind.  465;  Nichols  f.  State,  127  Ind. 

ton,  99  N.  Car.  559.  406. 

North  Dakota.  —  Illstad  v.  Anderson,  Iowa.  —  State  v.  Day,  60  Iowa  100. 

2  N.  Dak.  167.  Kentucky.  —  Colley    v.    Com.,    (Ky. 

Ohio.  —  Remington  v.  Harrington,  8  1889)  12  S.  W.  Rep.  132. 

Ohio  507.  Massachusetts.  —  Com.    v.    Meserve, 

Oklahoma.  —  Walter  A.  Wood  Mow-  154  Mass.  64. 

ing,  etc.,  Co.  v.  Farnham,  i  Okla.  375.  Michigan.  —  People    v.   Murphy,    56 

South  Dakota,  —  Tootle  v.  Petrie,  8  Mich.  546;    People  v.   Haas,  79  Mich. 

S.  Dak.  19.  449. 

Texas.  —  Bonnell  v.  Prince,  ii  Tex.  Missouri.  —  State*  v.  Meyers,  99  Mo. 

Civ.  App.  399;    Marsalis  v,  Crawford,  107;  State  v.  Luke,  104  Mo.  563;  State 

8   Tex.   Civ.    App.    485,    disapproving  v.  Doyle.  107  Mo.  36. 

Hammond  v.  Garcia,  (Tex.  Civ.  App.  Nebraska.  —  Heldt  v.  State,  20  Neb. 

1894)  25  S.  W.  Rep.  823.  492;  Bohanan  v.  State,  18  Neb.  57. 

IVest    Virginia.  —  Gregory    v.   Ohio  New  York,  —  People  v.  Nooman,  60 

River  R.  Co.,  37  W.  Va.  606.  Hun  (N.  Y.)  578,  14  N.  Y.  Supp.  519; 

1.  Criminal  Cases.  —  Dunn  v.  State,  2  People  v.  McKenna,  58  Hun  (N.  Y.) 

Ark.  229;  State  v.  Pratt,  20  Iowa  267;  609,  35  N.  Y.  St.  Rep.  938. 

Johnson  v.  Com.,  9  Bush  (Ky.)  224.  Oregon.  —  State  v.  Gallo,  18  Oregon 

The  general  rule,  however,  is  that  in  423. 

criminal    cases    exceptions    must     be  Tennessee.  —  Ring  9.  State,  91  Ten n. 

taken  and  errors  assigned  in  the  mo-  617. 

tion  for  a  new  trial  as  in  civil  cases.  Texas,  —  Wampler  v.  State,  28  Tex. 

Illinois. — Steflfy   v.  People,  130  111.  App.  352;    Rowlett  v.  State,  23  Tex, 

98.  App.  191. 

Indiana.  —  Huflord   v.  State,  6  Ind.  Virginia,  —  Lawrence   v.   Com.,    86 

365;  Leyner  v.  State,  8  Ind.  490;  State  Va.  573. 

V.  Smith,  8  Ind.  485;  Nutter  v.  State,  9  Wisconsin,  —  Sisson  v.  State,  77  Wis 

Ind.  178;    Jones  v.  State,  11  Ind.  357;  273;  Knoll  v.  Sute,  55  Wis.  249. 

Simons  v.  State,  25  Ind.  331;  Cheek  v.  2.  See  article  Assignment  of  Errors, 

State,   37   Ind.    533;   Cox   v.  State,  49  vol.  2,  p.  920. 

Ind.   568;    Schlicht   v.   State,   56   Ind.  8.  Brady  v.   O'Brien,   23   Cal.   244; 

173;  Beard  v.  State,  57  Ind.  8;  Gillooly  Hibernia  Sav.,  etc.,  Soc.  v,  Moore,  68 

V.  State,  58  Ind.  182;  Adams  v.  State,  Cal.  156;  Sowden  v.  Idaho  Quartz  M in. 

65  Ind.  565;  McClary  v.  State,  75  Ind.  Co.,  55  Cal.  443;  Dickinson  v,  Mann, 

260;    Stout  V.  State,  78  Ind.  492;  State  69  Ga.  729;   Watts   v.  Kilburn,  7  Ga. 
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c.  Grounds  and  Reasons  of  Lower  Court — AMigning  wrong 

X«Moa  for  Gorroot  SedfloiL  —  If  cn  review  of    the  whole   record   it 
appears  that  a  new  trial  was  properly  granted,  the  order  will  not 

be  reversed  merely  because  the  lower  court  assigned   a  wrong 

reason  for  its  rulings,  or  based  its  decisions  on  an  insufficient 
ground.*     The  appellate  court  is  not  confined  to  a  consideration 

354:    Cleveland  r/.  Chambliss,  64  Ga.  (N.  Y.  Supreme  Ct.)  280;  Mills  v.  Van 

352;  Darrance  v.  Preston,  18  Iowa  396;  Voorhies,  20  N.  Y.  412;  Shrewsbury  v, 

Nudd  V.  Home  Ins,  etc.,  Co.,  25  Minn.  Miller,  10  W.  Va.  115. 

100;  Chesley  v,  Mississippi,  etc..  Boom.  If  an  order  granting  a  new  trial  can 

Co.,  39  Minn.  83;  Bradshaw  v,  Davis,  be  justified  on  grounds  of  error  in  law 

12  Tex.  336.     See  contra^  McWilliams  occurring  during  the   trial,  it  should 

V.  Herschman,  5  Nev.  263.  be  affirmed  although   the  trial  court 

Prooeadingt  Hot  in  Time.  —  The  objec-  assigned  a  wrong  reason  for  granting 

tion  that  the  proceedings   for  a   new  a  new   trial.      Shanklin    v.  Hall,   100 

trial  were  not  commenced  in  time  can-  Cal.  26. 

not  be  made  for  the  first  time  on  ap-  Where  it  is  clear  that  a  new  trial  was 

peal.     Hodgdon  v.  Griffin,  56  Cal.  610;  granted  on  one  ground  of  the  motion, 

Brichman  V.  Ross,  67  Cal.  601 ;  Hegard  the  only   question    for  the    appellate 

V.   California   Ins.   Co.,   72    Cal.   535;  court  is  whether  the  trial  court  erred  in 

Smith  V.  Adair,  61  Ga.  281.  granting  the  motion  on  that  ground. 

Tlw  Failure  to  Give  ITotice  of  intention  Georgia  R.  Co.  v.  Letch  worth,  73  Ga.  88. 

to  move  for  a  new  trial  must  be  ob-  The    Supreme    Court    reviews    the 

jected  to  in  the  lower  court.     Gage  v.  action  of  the  court  below,  and  not  the 

Downey,  (Cal.  1888)  19  Pac.  Rep.  113;  reasons  upon  which  the  action  is  based. 

Beck  V.  Thompson,  22  Nev.  109.  Thus,  where  a  trial  judge  assigned  as 

Failure  to  Settle  Gate.  —  Where  a  mo-  a  reason  for  overruling  a  motion  for  a 

tion  on  the  ground  of  newly  discovered  new  trial  and  for  sustaining  a  judgment 

evidence  has  been  heard  upon  affidavits  for  damages  against  a  city,  that  the  city 

it  is  too  late  on  appeal  to  object  that  could  appeal  without  a  bond  and  had 

the  motion  was  not  made  on  a  case  as  plenty  of  money,  the  Supreme  Court 

provided  by  the  New  i'ork  Code  Civ.  refused  to  reverse  such  ruling,  the  ver- 

Pro.,  §  997.     Russell  v,   Randall,  123  diet  being  correct  as  rendered.     Gal- 

N.  Y.  436,  reversing  56  Hun(N.  Y.)  642,  veston  v.  Hemmis,  72  Tex.  558. 

9  N.  Y.  Supp.  327.  Section    2241,  Rev.  Stat.  Mo.   1889, 

Where  no  objection  is  made  to  the  providing  that  every  order  allowing  a 

correctness  of  a  transcript  of  the  entire  new  trial  shall   specify  of  record  the 

evidence  on  a  motion  for  a  new  trial,  it  ground  on  which  it  is  granted,  does 

is  too  late  to  object  on  appeal  from  an  not  prevent  the  appellate  court  from 

order  granting  a  new  trial  that  the  mo-  sustaining  the  order  on  any  ground  set 

tion  should  have  been  made  on  a  case  out  in  the  motion  although  it  is  not 

settled.     Boyd  v,  Boyd,  11  Misc.  Rep.  assigned  in  the  opinion  as  a  reason  for 

(N.  Y.  C.   PI.)  357,  reversing  10  Misc.  granting    the    new   trial.       Hewitt  v. 

Rep.  (N.  Y.  City  Ct.)  498.  Steele,  Ii8  Mo.  463;  Burke  v.  Kansas 

Failure  to  ttgn  Motion.  —  The  objec-  City,  34  Mo.  App.  570.     But  see  contra^ 

tion  that  the  motion  for  a  new  trial  was  Kaufman- Wilkinson    Lumber    Co.    v, 

not  signed  by  a  party  or  his  attorney  Christophel,  59  Mo.  App.  80;  Millar  v, 

cannot  be  made  for  the  first  time  on  Madison  Car  Co.,  130  Mo.  517. 

appeal.     Crust  v.  Evans,  37  Kan.  263.  The  appellate  court  is  not  confined 

1.  Bolton    v.  Stewart,   29  Cal.   615;  to  the  reasons  given  by  the  trial  court. 

Grant  v,  Moore,  29  Cal.  644;  Coghill  v.  If  the  order  granting  a  new  trial  can 

Marks,  29  Cal.  673;  McCreary  f .  Cock-  be  justified  on  any  of  the  grounds  on 

rill,   3    Kan.  37;    Siller  v.   Cooper,  4  which  the  motion  is  based  it  will  be 

Bibb  (Ky.)9o;  Morrow  v.  St.  Paul  City  affirmed.     Nally  v,  McDonald,  77  Cal. 

R.  Co.,  65  Minn.  382;  Munro  v.  Pot-  284. 

ter,  34  Barb.  (N.  Y.)  358;  Gillespie  v.  Where  it  is  clear  that  a  new  trial  was 

Torrance,  7  Abb.  Pr.  (N.  Y.  Super.  Ct.)  granted  on  the  ground  that  all  of  the 

462;     Deland  v.  Richardson,   4  Den.  instructions  given  by  the  court  were 

(N.  Y.)  95';  Davis  v.  Spencer,  24  N.  Y.  erroneous,  it  cannot  be  urged  that  the 

386;  Scott  v.  Pilkington,  15  Abb.   Pr.  order  should  be  affirmed  because  some 
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of  the  reasons  advanced  by  the  lower  court.* 

7.  Presumptions  —  a.  That  Decision  Is  Correct.  —  The  pre- 
sumption is  that  the  decision  of  the  trial  court  on  a  motion  for  a 
new  trial  is  in  accordance  with  the  law  and  facts  of  the  case,  unless 
the  contrary  clearly  appears.* 

of    the     instructions     are    erroneous.  Kansas,  —  Tilton  v.  Knapp,  14  Kan. 

Stuber  v.  Gannon,  98  Iowa  228.  310. 

1.  Beview  of  BeMoni  for  Dodiion  of  Kentucky.  —  Gist  v,  Higgins,  i  Bibb 
Trial  Court.  —  Where  the  statute  re-  (Ky.)  303;  Bank  of  Com.  r.  Hiles,  4 
quires  the  grounds  upon  which  a  new  Dana  (Ky.)  598. 

trial  is  granted  to  be  specified  of  record,  Minnesota,  —  Nudd   v.    Home    Ins., 

and  the  trial  court  specifies  but  two  of  etc.,  Co.,  25  Minn.  100. 

the  grounds  in  the  motion  as  sufficient  Nevada,  —  Phillpotts  v,    Blasdel,    8 

for  granting  the  new  trial,  this  in  effect  Nev.  61. 

overrules  the  motion  as  to  the  other  New  York,  —  Anderson  v,  Sherwood, 

trounds  stated  therein.       Bradley  v,  (Supreme  Ct.)  9  N.  Y.   St.   Rep.   636; 

eppell,  133  Mo.  545.  Martin  v,  Piatt,  61  Hun  (N.  Y.)  626,  16 

On  appeal  the  appellant  need  only  N.  Y.  Supp.  115,  affirming  26  Abb.  N. 

show  that  the  grounds  of  the  decision  Cas.  (N.  Y.)  382. 

of  the  trial  court   are  without  merit.  Texas,  —  Goss  v.   Pilgrim,   28   Tex. 

If.  however,  the  party  in  whose  favor  263;  Ashcroft  v.  Pouns,  i  Tex.  594. 

the  order  for  a  new  trial  goes  can  make  Utah,  —  Darke  v,   Ireland,  4   Utah 

it  clear  from  the  record  brought  up  (on  192. 

his  adversary's  appeal)  that  the  order  United  States,  —  Fowler  v.  Equitable 

was  right  for  reasons  assigned  in  his  Trust  Co.,  141  U.  S.  384. 

motion  other  than  those  on  which  the  As  to  Presumptioni  on  Appoal  generally, 

trial  judge  based  the  order,  such  order  see  article  Appeals,  vol.  2,  p.  420. 

will  be  affirmed  on  the  general  principle  Pretimiptioii  aa  to  Abaso  of  DiiorotioB. 

that  an  appellate  court  should  always  —  It  will  alwavs  be  presumed  that  the 

sustain  a  correct  result  though  it  may  discretion  of  tne  trial  court  has  been 

have  been  brought  about  by  an  errone-  rightly  exercised  unless  the  contrary 

ous   process  of    reasoning.     Ittner  v.  plainly  appears.     Edsall  v.  Ayres,  15 

Hughes,  133  Mo.  679.  Ind.  286;  Lloyd  v,  McClure,  2  Greene 

See  also  article  Appeals,  vol.  2,  p.  372.  (Iowa)  139;  Finley  v,  David,  7  Iowa  3; 

2.  Alabama,  —  McGehee  v,  Hansell,  Ruble  r.  McDonald,  7  Iowa  90. 

13  Ala.  17.  Where  the  reasons  for  granting  a  new 

Arkansas,  —  Turner  v,  Huggins,  14  trial  are  not  stated  by  the  trial  court  or 

Ark.  21.  requested  by  the  parties,  the  Supreme 

California.  —  Hammel  v.  Stone,  (Cal.  Court  will  presume  that  the  trial  judge 

1887)   14    Pac.    Rep.   675;    Patrick   i/.  properly  exercised  his  discretion.    E^t 

Morse,  64  Cal.  462;  Austin  v,  Gagan,  Tennessee,    etc.,   R.   Co.   v,    Lee,    90 

(Cal.  1892)  30  Pac.  Rep.  790;  Minturn  Tenn.  570. 

V,  Bliss,  77  Cal.  90.  The  appellate  court  will  not  disturb 

Connecticut,  —  Hoey     v.     Hoey,     36  an  order  granting  a  new  trial  whifli  is 

Conn.  386.  in   the  discretion  of    the   trial  court, 

District  of  Columbia,  —  Schwartz  v,  though  founded  in  part  on  an  erroneous 

Reese  h,  2  A  pp.  Cas.  (D.  C.)  440.  proposition  of  facts,   where    there    is 

Georgia,  —  Comer  v,  Grannis,  66  Ga.  nothing  in  the  record  to  show  that  the 

255.  court  based  its  conclusions  solely  on 

Indiana, — Jones  r.  Tones,  4  Blackf.  such  proposition.      Reed    v,  Chicago, 

(Ind.)   140;    Haun   v.  Wilson,  28  Ind.  etc.,  R.  Co.,  71  Wis.  399. 

296;  Beach  v.   Zimmerman,   106  Ind.  Prenunption  aa  to  Gronndi  of  DaoifioB. 

495;  Garrigan  v.  Dickey,  i  Ind.  App.  — Where  the  grounds  of  the  decision 

421;  Cleveland,  etc.,  R.  Co.  v.  Davis,  are  required  by  statute  to  be  set  forth 

10  Ind.  App.  342.  in  the  order  granting  or  refusing  a  new 

Iowa.  —  Hallenbeck  v.  Garst,  96  Iowa  trial,  it  is  presumed  on  appeal  that  the 

509;  Seekel  v,   Norman,  71  Iowa  264;  court  based  its  decision  on  the  grounds 

Lloyd  ?/.  McClure,  2  Greene  (Iowa)  139;  specified  in  the  order.     Millar  v,  Madi- 

Finley  v,  David,   7  Iowa  3;  Wetmore  son  Car  Co.,  130  Mo.  517. 

V.  Mellinger,  64  Iowa  741.  PrMtunption  of  Fngndioo.  —  Where  the 
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b.  As  TO  Reasons  for  Granting  New  Trial — wiwre  serarai 

eroiiadi  W«rt  laeliided  la  Motioa.  —  Where  a  motion  for  a  new  trial  is 
based  upon  several  grounds  and  is  granted  by  the  court  without 
assigning  any  one  of  the  grounds,  the  appellate  court  will  presume 
that  the  lower  court  based  its  decision  upon  a  sufficient  ground 
lather  than  upon  an  insufficient  one.^ 

c.  As  TO  Reasons  for  Refusing  New  Trial.  —  Where  a 
new  trial  was  denied  the  presumption  is  that  the  court  acted  on 
sufficient  reasons,  but  it  is  not  clear  whether  it  should  be  pre- 
sumed that  the  new  trial  was  refused  because  the  motion  was  not 
filed  in  time  '  or  because  the  showing  was  not  sufficient  to  justify 

trial  court  has  granted  a  oew  trial  on  as  error,  and  it  appears  that  it  was 

the  ground  of  the  submission  of  an  itn-  assigned  as  cause  for  a  new  trial  that 

proper  issue  to  the  jury^  the  Supreme  "  the  court  erred  in  giving  to  the  jury 

Court  will,  in  the  absence  of  evidence,  instructions   numbered    from    one    to 

presume  that  such  submission  was  prej-  seventeen,  inclusive,"  the  order  will  be 

udicial  to  the  appellee.     Stutz  r.  Chi-  sustained  if  any  one  of  the  instructions 

cago,  etc.,  R.  Co.,  69  Wis.  312.  so  designated  is  correct.    Ohio,  etc.,  R. 

Presumptioii  that  Trial  Court  ]>aoid6d  Co.  v,  McCartney,  121  Ind.  385. 

Question  of  Panloii  and  Pr^ndloo.  —  *  *  ( t  ITowly  Diseovorod  Evidenoo.  —  Where  a 

must  be  admitted   that  the  damages  motion  for  a  new  trial  was  based  upon 

awarded  plaintiff  were  small.    *    *    *  newly  discovered  evidence  and  other 

But  the  weight  of  the  evidence  and  the  causes,  and  the  record  does  not  show 

amount  of  damages  to  be  awarded  were  upon  what  ground  the  new  trial  was 

for  the  consideration  of  the  jury,  who  granted,  the  Supreme  Court  will  not 

had  the  opportunity  of  meeting  the  assume  that  it  was  granted  for  newly 

witnesses  face  to  face  and  of  observing  discovered      evidence.        Waddle     v, 

their  demeanor  on  the  witness  stand.  Megee,  81  Ind.  247. 

The  trial  judge  had  the  same  opportu-  InsuflloieBoy  of  Evidenoe.  —  It  will  be 

nities,  and  if  there  had  been  anything  presumed  that  a  new  trial  was  granted 

justifying  the  imputation  that  the  ver-  for  insufficiency  of  the  evidence  where 

diet  was  the  result  of  bias  or  preju-  the  grounds  do  not  appear  of  record, 

dice,   it  must  be    presumed    that  he  Craig  v.  Allen,  (Cal.  1886)  9  Pac.  Rep. 

would  have  set  the  verdict  aside  and  429;    Renton  v.  Cannon,  (Cal.  1886)  9 

granted  anew  trial."    Dowd  v.  West-  Pac.   Rep.  423;    Kircher  v.  Conrad,  9 

inghouse  Air  Brake  Co.,  132  Mo.  579.  Mont.   191;  Young  v.  Stone,  77  Hun 

Prenimption  as  to  Law  Qnoitioii.  —  (N.  Y.)  395. 
Where  a  new  trial  has  been  granted  or  8.  Preiumption  that  Motion  Waa  Hot 
refused  upon  some  proposition  of  law  Filed  in  Time.  —  It  will  be  presumed 
there  is  no  especial  presumption  in  that  a  motion  for  a  new  trial  was  over- 
favor  of  the  correctness  of  the  ruling,  ruled  because  the  motion  was  not  made 
Santa  Marina  v.  Connolly,  79  Cal.  517;  and  filed  In  time,  unless  the  contrary 
Byington  v.  Woodward,  9  Iowa  360.  is  disclosed  by  the   record.     Lucas  v. 

1.  Oullahan  v.  Starbuck,  21  Cal.  413;  Sturr,  21  Kan.  480;  Dyal  v,  Topeka,  35 

Taylor  v.  Central  R.,  etc.,  Co.,  79  Ga.  Kan.   62;    Hover  v.  Tenney,  27  Kan. 

330;     White    V.    Beck,    64  Iowa   122;  133;  Douglass  v.  Insley,  34  Kan.  604; 

Wightman  v.  Butler  County,  83  Iowa  Burtiss  v.  La  Belle  Wagon  Co.,  45  Kan. 

691;  Barney  v.   Dudley,  40  *  Kan.  247;  413;    Giles    v.   Austin,   54  Kan.   616; 

Iron  Mountain  Bank  v»  Armstrong,  92  Wanamaker    v.   Manufacturers'    Nat. 

Mo.  265;  State  v.  Adams,  84  Mo.  310.  Bank,  2   Kan.  App.  649;   Eskridge  v. 

Where  error  is  alleged  in  sustaining  Lewis,  51  Kan.  376;   State  v.  Caron- 

a  motion  for  a  new  trial.  It  must  appear  delet  Sav.  Bank,  6  Mo.  App.  582;  Tay- 

affirmatively,  before  a  reversal  can  be  lor  v.  Genail,  10  Mo.  App.  250. 

had,  that  none  of  the  grounds  of  the  Where  a  motion  is  not  filed  within 

motion  is  sufficient.     Ryan  v.  Topeka  three  days  it  will  be  presumed  that  the 

Bridge  Co.,  7  Kan.  207.  applicant  was  unavoidably  prevented 

On  appeal,  where  the  order  overrul-  from  filing  his  motion  in  time  and  that 

ing  a  motion  for  a  new  trial  is  assigned  the  court  treated  the  motion  as  suffi- 
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a  new  trial.* 

8.  Ducretion  of  Lower  Conrt  —  a.  In  General.  —  The  rule  that 
the  trial  court  has  considerable  latitude  of  discretion  in  granting 
or  refusing  new  trials  has  been  stated  elsewhere  and  the  reasons 
of  the  rule  explained.  The  question  on  review  of  the  order  of 
the  lower  court  is  not  whether  the  appellate  court  would  have 
granted  the  new  trial  had  the  application  been  made  to  it  under 
the  circumstances  shown,  but  whether  the  lower  court  abused  the 
discretion  reposed  in  it,  by  depriving  a  party  of  a  substantial  right 
or  by  failing  to  exercise  a  sound  practical  judgment  under  the 
circumstances  of  the  case.* 

b.  As  TO  Various  Grounds.  —  In  the  treatment  of  the  various 
grounds  for  a  new  trial  the  latitude  of  discretion  has  been  noted. 
The  general  rule  is  that  the  decision  of  the  trial  court  on  a  motion 
for  a  new  trial  will  not  be  disturbed  on  appeal  unless  there  has 
been  an  abuse  of  discretion.* 

cient  and  passed  upon  the  merits  of  practice,  such  as  the  time  of  filing  the 

the  case  and  refused  to  grant  the  mo-  brief    of    evidence,    the   motion,    etc. 

tion    on    the   ground    stated   therein.  Augusta  R.  Co.  z^.  Andrews,  89  Ga.  653, 

Fordyce  v.  Hardin,  54  Ark.  554  It  is  presumed  that  the  trial  court 

Where  a  new  trial  was  granted  it  acted  solely  on  the  grounds  specifically 
will  be  presumed  that  the  motion  was  stated  in  the  motion,  and  the  order  set- 
filed  within  three  days  from  the  final  ting  aside  the  verdict  will  be  reversed 
decision  of  the  case  although  the  record  where  such  grounds  are  insufficient, 
does  not  show  when  such  decision  was  Probst  v.  Braeunlich,  24  W.  Va.  356. 
rendered.  Wichita,  etc.,  R.  Co.  v.  It  will  not  be  presumed  that  a  new 
Johnson,  47  Kan.  351.  trial  was  granted  on  the  merits  when  a 

Where    the    record   shows  that  the  motion  to  refuse  a  new  trial  on   the 

court  entertained  the  motion  and  de-  ground  that  no  bill  of  exceptions  had 

nied  it  on  the  merits,   it  will  be  pre-  been  filed  by  the  applicant  has  been 

sumed   that  the    motion   was  filed   in  sustained.     Emery  v.  Emery,  54  Iowa 

time.     Parrish  v,   Pensacola,   etc.,   R.  106. 

Co.,  28  Fla.  251.  2.  See  supra,  XV.  Decision  0/ Motion 

A  recital  in  the  bill  of  exceptions  that  —  General  Principles  Governing. 

the  motion  for  a  new  trial  was  filed  in  Exoeuiye  Damages.  —  On  review  of  an 

due  time  is  sufficient  evidence  that  it  order  granting  a  new  trial  for  excessive 

was  filed  in  time.     Mesker  v.  Cutler,  damages  the  question  presented  to  the 

51  Mo.  App.  341.  appellate  court  is  not  whether  the  dam- 

1.  Presumption  of  Dedsion  on  Merits,  ages  awarded  are  so  excessive  as  to 

—  Where  the  motion  is  not  in  the  rec-  shock  the  sense  of  the  court  or  evince 

ord,  but  the  decree  recites  that  it  was  partiality    or    prejudice.      The    only 

made  and  overruled,  it  will   be   pre-  question  presented  is  whether  the  trial 

sumed  that  the  motion  was  in  writing  court  abused  its  discretion,  or  failed  to 

and  filed  in   time,  and  that  the  court  exercise  a  sound  practical  judgment 

overruled   it  on  the  merits.     Scott  v.  upon  all   the  relevant  facts  before  it. 

Rowland,  82  Va.  498.  Pratt  v.   Pioneer-Press  Co.,  32  Minn. 

Where  no  objection  was  made  that  a  217. 

motion  was  not  filed  in  time,  it  will  be  8.  Decision  Sustained  Unless  an  Abnse 

presumed  on  appeal  that  a  good  cause  of  Discretion  Clearly  Appears — Miscon- 

was   shown  for    making  it  more  than  duct  of  Attorney.  —  Metropolitan  St.  R. 

two  days  after  the  conviction  and  that  Co.  v.  Powell,  89  Ga.  601:  Sunberg  v, 

it  was  overruled  on  the  merits.     Hart  Babcock,  66  Iowa  515;  Watson  v.  St. 

V,  State,  21  Tex.  App.  163.  Paul  City  R.  Co.,  42  Minn.  46;  Olson 

Where  a  new  trial  has  been  denied  v.   Gjertsen,   42   Minn.   407;    Lane  v, 

the  presumption  is  that  the  court  over-  Madison,  86  Wis.  453. 

ruled  the  ground  stated  in  the  motion,  Afiscofiduct  in  Argument.  —  McNabb 

and  was  not  influenced  by  matters  of  v.  Lockhart,  18  Ga.  495;  Ferguson  v, 
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c.  Order  Granting  New  Trial  —  Bermeci  for  xanifest  Abue  of 

DiMretioii.  —  The  general  rule  is  that  an  order  granting  a  new  trial 

will  not  be  reversed  unless  there  has  been  a  manifest  abuse  of  dis- 
cretion.*    This  rule  requiring  a  showing  of  an  abuse  of  discretion 

State,  49  Ind.  33;  St.  Louis,  etc.,  R.  Co.  Robbe  v.  Hewitt,  54  Ga.  260;  Smith  v. 

V.  Mathias,  50  Ind.  65;  Combs  r.  State,  Ehlen,  57  Ga.  610;  Delane  v.  Central 

75    Ind.  215;    Dowdcll   v.    Wilcox,  64  R.,   etc.,   Co.,  59  Ga.   633:    Brown  v, 

Iowa  721:  Scripps  v.  Rcilly,  35  Mich.  State,  60  Ga.  594;  Vanzant  v.  State,  63 

371;  Barden  v.  Briscoe,  36  Mich.  254;  Ga.  158;  Cochran  v.  Knowles,  63  Ga. 

State  V,  Hamilton,  55  Mo.  520;  State  163;    Story  v.    Collins,    66    Ga.    256; 

V.  Waltham.  48  Mo.  55;  Huckshold  v.  Steele  v.  Payne,  67  Ga.  766;  Smith  v, 

St.   Louis,  etc.,   R.  Co.,   90  Mo.    548;  Sapp,  69  Ga.  756;  Grice  v.  Grice,  69 

Overcash  v.   Kitchie,  89  N.  Car.  384;  Ga.  760;  Dean  v.  Georgia  Pac.  R.  Co., 

Thompson  v.  Barkley,  27  Pa.  St.  263;  79  Ga.   211;  Smith  v.  Savannah,  etc., 

Kaime  v.  Omro,  49  Wis.  371.  R.  Co.,  86  Ga.  195;  Georgia  Midland, 

Misconduct  of  Jury. —  Dixon  v.  Pluns,  etc.,    R.    Co.   v.    Curry,    90  Ga.   250; 

loi  Cal.  511;  Smith  v.  Lovejoy,  62  Ga.  McCrary  v.  Glover,  92  Ga.  447;  John- 

372;    Sawyer  v.  Stephenson,  i  111.  24;  son  v.  Harris.  93  Ga.  560;  Mondon  v. 

Alexander  v.    Thomas,   25    Ind.    268;  Western  Union  Tel.   Co.,  94  Ga.  716; 

Myers  ».  Conway,  62  Ind.  474;  Whistler  Edwards  v,  Worley,  66  Ga.  755;  Star- 

V.   Teague,   66    Ind.    565;    Hodges  v.  ling  v.  Western  Union  Tel.  Co.,  94  Ga. 

Bales.  102  Ind.  494;  Dill  v.  Lawrence,  224;   Aldine   Mfg.   Co.  v.  Warner,  95 

109  Ind.  564;  De  Hart  v.  Etnire,  121  Ga.  566;  Pelligrini  v.  Cunningham,  92 

Ind.  242;  Stevens  v,  Stevens,  127  Ind.  Ga.  572;  Story  v.  Central  R.,  etc.,  Co., 

560;    Stewart  v.   Burlington,  etc.,    R.  92  Ga.  574;  Henderson  v.  East  Tennes- 

Co.,  II  Iowa  62;  Fairchild  v.  Snyder,  see,  etc.,  R.  Co.,  94  Ga.  716;  Tillman 

43  Iowa  23;  Perry  v.  Cottingham,  63  v.  Fontaine,  94  Ga.  717;    Williams  v, 

Iowa  41;   Copper  v.   Dolvin,  68  Iowa  Greenwich  Ins.  Co.,  94  Ga.  717;  Wood 

757;  Light  v.  Chicago,  etc.,  R.  Co.,  93  v.  Southern  Express  Co..  95  Ga.  451, 

Iowa  83;  Thompson  v.  Anderson,  94  Pearce  v.  Pullen,  96  Ga.  783;  Mann  v. 

Iowa  554;  Peterman  v.  Jones,  94  Iowa  Van   Dyke,   97    Ga.    339;    Appling   v. 

591;  Heiritt  v.    Pioneer-Press  Co.,  23  Lowry  Banking  Co.,  97 Ga.  379;  White 

Minn.  178;  Jones  «/.  Parker,  97  N.  Car.  v.  Singer  Mfg.  Co.,  97  Ga.  411;  Axson 

33:  Downer  r.  Baxter,  30  Vt.  467.  v.  Belt,  97  Ga.  427;  Flournoy  v.  Ste- 

Mistake    or    Perjury  of   Witness, —  vens,  94  Ga.  718;  Denson  v.  Denson,  97 

Unless   it  appears   that  there  was  an  Ga.  359:  Hill  v.  Rome  St.   R.  Co.,  99 

abuse  of  discretion  in  granting  or  re-  Ga.  103;  Stuckey  v.  Etna  Furnace  Co., 

fusing  a  new  trial  for  perjury  or  mis-  99    Ga.    116;     Eina    Furnace    Co.    v, 

take  of  a  witness,  the  appellate  court  Sparks,  99  Ga.  117. 

will  not  interfere.     Hewey  v,  Nourse,  Idaho.  —  Jacksha  v.  Gilbert,  (Idaho 

54  Me.  256;  Jaccard  v.  Davis,  43  Mo.  1896)  44  Pac.  Rep.  555. 

535;  Martin  v.  Block,  24  Mo.  A-pp.  60;  Illinois.  —  Millikin  v.  Taylor,  53  111. 

Sly  V.  Union  Depot  R.  Co.,   134  Mo.  509. 

6S1.  Indiana.  —  Nagle  «f.    Hornbergfer,   6 

1.  California.  —  Drake  v.  Palmer,  2  Ind.  69;  Powell  v.  Grimes,  8  Ind.  252; 

Cal.  r77;  Palmer  v.  Stewart,  2  Cal.  348;  Leppar  v.  Enderton,  9  Ind.  353;  Cronk 

Watson  V,  McClay,  4  Cal.  288;  Duell  v.  Cole,  10  Ind.  485;  Hust  v.  Conn,  12 

7'.  Bear  River,  etc.,  Min.  Co.,  5  Cal.  84;  Ind.    257;    Shaw    7*.    Merchants'    Nat. 

Hanson    v.    Barnhisel,    n    Cal.    340;  Bank,  60  Ind.   83;  Rooker  v.  Parsley, 

Peters  V.  Foss,  16  Cal.  357;  Savage  v.  72   Ind.   497;    Filzpatrick  v.  Papa,  89 

Sweeney,  63  Cal.  340;   Blum  v.  Sunol,  Ind.   17;    Earner  v.  Bayless,   134  Ind. 

63  Cal.   341;    Hynes  v.   Nelson,   (Cal.  600:  Cleveland,  etc.,  R.  Co.  v.  Davis, 

1884)  2  Pac.  Rep.  36;  Lewis  v.  Adams,  10  Ind.  App.  342. 

(Cal.   1885)  7  Pac.  Rep.  779;  Minturn  Iowa.  —  Siewart   v.  Ewbank,  3  Iowa 

V.  Bliss,  77  Cal.  90.  191:  Finley  v.  David,  7  Iowa  3:  Ruble 

District    of    Columbia,  —  Woods    v.  v.    McDonald,  7  Iowa   90;    Newell   v. 

Richmond,  etc.,   R.  Co.,   i  App.  Ca?.  Sanford,     10    Iowa    396;     Caffrey    v. 

(D.  C.)  165.  Groome,    10   Iowa   548;    Hill   v,   Den- 

Georgia.  —  Spears    v.    Smith,    7   Ga.  slinger,    61    Iowa     240;      Peebles     v. 

436;  Lane  v.  Cunningham,  51  Ga.  334;  Peebles,  77  Iowa  11. 
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before  an  appellate  court  will  reverse  an  order  of  the  trial  court 
granting  a  new  trial  has  been  applied  to  new  trials  granted  for 
newly  discovered  evidence,*  for  insufficiency  of  the  evidence,*  for 
accident  and  surprise,'  (or  absence  of  an  attorney  or  party,*  and 

Kansas,  —  Sedan  ».  Church,  29  Kan.  Texas, — Sweeney  v,  Jarvis,  6  Tex.  36. 

igo.  Wisconsin,  —  Jones  v.  Evans,  28  Wis. 

Minnesota,  —  Marsh   v,    Webber,    13  168;  Bigelow  «^.  Sickles,  75  Wis.  427. 

Minn.  109:  Adams  v.  Hastings,  etc.,  R.  8.  See  infra,    XXI.    9.  b.  Sufficiency 

Co..  18  Minn.  260.  0/ Evidence, 

Mississippi, —YxlitW    v.    White,    27  8.  Aoddent   and  Sarpriao  —  Arkansas, 

Miss.  198.  — Coker  V.  State,  2oArk.  53;  Shepherd 

Nebraska.  — Sang  v.  Beers,  20  Neb.  v.  State,  34  Ark.  659;  Merrick  v,  Brit- 

365.  ton,  26  Ark.  498;  Anderson  v.  State,  41 

New    York,  —  Talcott    v,    Cowdrey,  Ark.  229. 

(City  Ct.)  13  N.  Y.  St.  Rep.  716.  California,  —  Nooney  v.  Mahoney,  30 

Ohio.  —  Beatt)   v.  Hatcher,  13  Ohio  Cal.  226;    Moore  v,  Los  Angeles   In- 

St.  115.  firmary,  49  Cal.  669. 

South  Dakota, — Thompson  v.  Ulrik-        Indiana,  —  Hill    v,   Goode,    18   Ind. 

son,  8  S.  Dak.  567.  207;  Todd  v.  State,  25  Ind.  212. 

Texas.  —  Bass  v.  Hays,  38  Tex.  128.  Iowa,  —  Schumaker  v,   Gelpcke,    11 

Wisconsin. — Duffy  v.  Chicago,  etc.,  Iowa   84;    Sanders  v,  Clark,  22  Iowa 
R.  Co.,  34  Wis.  188;  Semaan  v.  Burn-  275;  Piclcering  e/.  Kirkpatrick,  32  Iowa 
ham,  57  Wis.  568;  Evans  v.  Rugee,  63  163;  Hill  v,  Denslinger,  61  Iowa  240. 
Wis.  31;   H.  S.  Benjamin  Wagon,  etc.,  Kansas,  —  Board  of  Regents  v.  Lin- 
Co.  V.  Merchants*  Exch.  Bank,  63  Wis.  scott,  30  Kan.  240. 
470;  Mullen  V,  Reinig,  68  Wis.  408.  Kentucky,  —  King  v.  Walker,  i  A.  K. 

If  the  Verdiet  Was  in  Faet  Saitainod  by  Marsh.  (Ky.)  313. 

sufficient  evidence,  an  order  granting  Mississippi.  —  Dorr     v,    Waison,    28 

a  new  trial  will  be  reversed  as  an  abuse  Miss.  383. 

of  discretion.      Wendel   v.    North,    26  Nebraska, — Missouri  Pac.  R.  Co.  r. 

Wis.  379.  Hays,  15  Neb.  224. 

1,  ITewly    DisooTflred  Eyidenoe  —  Cali-  Nevada,  —  Sulun    v,    Sherwood,    18 

fornia.  —  Mo  wry  v.  Raabe,  89  Cal.  606;  Nev.  454. 

Gruss    V,    Robertson,    (Cal.    1894)    37  New   York,  —  Mulford   v.  Yager,  17 

Pac.  Rep.  772.  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  371; 

Georgia,  --  Sterling  v,  Arnold,  54  Ga.  Lawrence  v,  Ely,  38  N.  Y.42;  Williams 

690.  V.  Montgomery,  60  N.  Y.  648;  Piatt  v. 

Idaho,  —  Heilner  v.  Brown,  2  Idaho  Munroe,  34  Barb.  (N.  Y.)  291;  Tyler  v. 

242.  Hornbeck,  48  Barb.  (N.  Y.)  197;  Shul- 

Indiana,^*—  House  v.  Wright,  22  Ind.  tleworth  v.  Winter,  55  N.  Y.  624. 

383.  Ohio.  —  Ferguson  v.  Gilbert,  16  Ohio 

lowj.  —  Powers  v.  Bridges,  I  Greene  St.  88: 

(Iowa)  235;    Shepherd  v.   Brenton,   15  Texas,  —  Bolls  v.  Galloway,  i  Tex. 

Iowa  84;  Able  v.  Frazier,  43  Iowa  175;  App.  Civ.  Cas.,  §  724. 

Lundon  v,  Waddick,  98  Iowa  478.  Wisconsin,  —  Lewellen  v,  Williams, 

Kentucky.  — Ewing  v.   Price,  3  J.J.  14  Wis.  687;  Evans  tf.  Rugee,  63  Wis.  31. 

Marsh.  (Ky.)  520.  Sorprise  from  Kiitake  of  Law.  ~  John- 

Missouri.  —  Cook  v.  St.  Louis,  etc.,     son  v.  Watson,  157  Pa.  St.  454. 

R.  Co.,  56  Mo.  380;  Howland  v.  Reeves,  SnrpriM    in    Eyidenoe.  —  Nelson    v, 

25  Mo.  App.  458.  Waters,  18  Ark.  570;  Rugerz/.  Bungan, 

New  York,  — Glassford  v.  Lewis,  82  10  Ind.  451. 

Hun  (N.  Y.)  46;  Clark  v.  New  York  4.  Afaeenee  of  Attorney.  —  Whether  a 

Cent.,  etc.,  R.  Co.,  4  N.  Y.  App.  Div.  new  trial  should  have  been  granted  for 

331.  absence  of  counsel  rests  in  the  sound 

North  Carolina, — Holmes  v.  Godwin,  discretion  of  the  court,  and  its  order 

69  N.  Car.  467.  will   rarely   be   disturbed.     Haight  v. 

North  Dakota.  —  Patch  v.  Northern  Green,  19  Cal.  113;  Jacob  v,  McLean, 

Pac.  R.  Co.,  5  N.  Dak.  55.         •  24  Mo.  40;  Power  v.  Gillespie.  27  Tex. 

South  Dakota.  —  Grant  v.  Grant,  6  S.  370;     Western     Union     Tel.     Co.     v. 

Dak.  147.  Brooks,  78  Tex.   331 ;  Brock  v.  South, 
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for  excessive  or  inadequate  damages.* 

Order  Oranting  Barely  Berened  —  Stronger  Caie  Beqnlred.  —  Where  the 
order  granting  a  new  trial  is  held  to  be  reviewable  the  courts  rarely 
reverse  such  order  when  a  question  of  fact  or  of  discretion  is 
involved.*  A  much  stronger  showing  is  required  to  secure  a 
reversal  of  an  order  granting  than  of  one  refusing  a  new  trial.* 

• 

etc.,  Alabama  R.  Co.,  65  Ala.  79;  Gott-  v,  Wolter,  91  Mo.  484.     Such  order  will 

heil  V.  Fisk,  3  Rob.  (La.)  434;  Hooe  v.  not  be  reversed  unless  there  has  been 

Lnckwood.  3  Pin.  (Wis.)  42.  a  manifest  abuse  of  discretion  or  it  was 

Abeenoe  of  Partlei.  —  Brock  v.  South,  based  on  an   erroneous   view  of   the 

etc.f  Alabama  R.  Co.,  65  Ala.  79;  Pow-  law.     Fairbanks  v.  HoUiday,  59  Wis. 

ell    V.    Westmoreland,    49    Ga.    341;  77. 

Pioneer  Mfg.  Co.  v.  Callaway,  76  Ga.  8.  California. — Moore  v.  Los  Angeles 

105;    Yates    V.    Mullen,   24   Ind.   277;  Infirmary,  49  Cal.  669. 

Simonton  v.  Buchanan,  2  Baxt.  (Tenn.)  Georgia,  —  Oliver  v.  Pace,  6  Ga.  185; 

279;  Zweig  V.  Horicon  Iron,  etc.,  Co.,  McGregor    v.    Christie,    37    Ga.    557; 

14  Wis.  356.  Murphy  v.  Harris,  49  Ga.  292;  Robbe 

1.  EzoeifiTe  or  Inadequate  Damagee —  v,  Hewitt,  54  G a.  260. 

California.  —  Lee  v.  Southern   Pac.  R.  Indiana.  —  Nagle   v.    Homberger,  6 

Co.,  lOT  Cal.  118;  Clark  v.  Huber,  20  Ind.  69;    Leppar  v.   Enderton,  9  Ind. 

Cal.  196;  Domico  v.  Casassa,  loi  Cal.  353;  Hill  v.  Goode,  18  Ind.  207;  House 

41 1.  V,    Wright,    22    Ind.    383;     Hines    v. 

Georgia. — Murray    v.    Central     R.,  Driver,  89  Ind.  344. 

etc.,  Co.,  90  Ga.  83.  Iowa.  —  Ruble  v.  McDonald,  7  Iowa 

Iowa. — Blazelton  z/.  Jenkins,  i  Mor.  90;  Newell  v.  Sanford,  10  Iowa  396; 
(Iowa)  15;  Johnson  V.  Chicago,  etc.,  R.  Shepherd  v.  Brenton,  15  Iowa  84; 
Co.,  94  Iowa  745;  Rogers  v.  Winch,  65  Whitney  v.  Blunt,  15  Iowa  283;  Chap- 
Iowa  168.  man  v.  Wilkinson,  22  Iowa  541 ;  White 

Minnesota.  —  Pratt  v.  Pioneer- Press  v.  Poorman,  24  Iowa  108;  Robinson  v. 

Co.,  32  Minn.  217,  35  Minn.  251;  Breen  Bacon,  24  Iowa  409;  Roberts  v.  Jones, 

V.  Watson,  34  Minn.  479;  Craig  z/.  Cook,  30  Iowa  525;  Tegeler  v.  Jones,  33  Iowa 

28  Minn.  232;  Schaffer  v.  St.  Paul,  41  234;  Jenkins  v.  Chicago,  etc.,  R.  Co., 

Minn.  310.  32  Iowa  97;  New  York  Piano  Forte  Co. 

New  York. —  Herbst  «/.  Vacuum  Oil  v.  Mueller,  38  Iowa  552;  Westphal  v. 

Co.,  61  Hun  (N.  Y.)  623,  15  N.  Y.  Supp.  Clark,  46  Iowa  262. 

038;  Lefrois  v.  Monroe  County,  88  Hun  Kansas.  —  Field  v.  Kinnear,  5  Kan. 

(N.  Y.)  109;  Lough  V,  Romaine,  36  N.  233;  Ottawa  v.  Washabaugh,  11  Kan. 

Y.  Super.  Ct.  332.  124;    Howell    v.   Pugh,   25   Kan.    96; 

Washington.  —  Rigney     v.     Tacoma  Sedan     v.     Church,     29     Kan.     190; 

Light,  etc.,  Co.,  9  Wash.  245.  Murphy  v.  Hindman,  37  Kan.  267. 

S.  An  order  granting  a  new  trial  on  Kentucky.  —  Caldwell  v.  Wright,  8  B. 

the  ground  that  the  verdict  is  contrary  Mon.  (Ky.)  526;  Ford  v.  Gregory,  lo  B. 

to  and  not  sustained  by  the  evidence  Mon.  (Ky.)  182;  Ewing  v.  Price^  3  J.  J. 

will  not  be  disturbed  if  there  was  any  Marsh.  (Ky.)  523;  Ford  v,  Gregory,  10 

evidence  tending  in  any  degree  to  sup-  B.  Mon.  (Ky.)  175. 

port  the  verdict.     Engs  v.  Priest,  65  Michigan.  —  Stork     v.     Judge,    41 

Iowa  232.  Mich.  5. 

Where  there  has  been  a  full  and  fair  Mississippi.  —  Smith    v.    Walsh,   63 

second  trial,  resulting  in  a  correct  ver-  Miss.  584. 

diet,  such  verdict  will  not  be  set  aside  Missouri.  —  Howland  v.  Reeves,  25 

and  the  first  verdict  reinstated  unless  Mo.    App.    458;    Helm   v.    Bassett,  9 

there  was  a  flagrant  error  in  granting  a  Mo.  54. 

new  trial.     Bell  v.  Fry,  5  Dana  (Ky.)  Nebraska.  —  Bigler  v.  Baker,  40  Neb. 

341.  325;  Weber  v.  Kirkendall,  44  Neb.  766; 

Finding  of  Beferee.  —  An  order  setting  School  Dist.  No.  i  v.  Bf  shop,  46  Neb. 

aside  the  findings  of  the  referee  be-  850. 

cause  against  the  weight  of  evidence  South  Dakota.  —  Hodges  v.  Bierlein, 
cannot  be  reviewed  on  appeal,  as  such  4  S.  Dak.  258;  Alt  v.  Chicago,  etc.,  R. 
order  rests  within  the  discretion  of  the  Co.,  5  S.  Dak.  20;  Esshom  v.  Water- 
court.     Caruth-Byrnes  Hardware  Co.  town  Hotel  Co.,  7  S.  Dak.  77. 

981  Volume  XIV. 


Beview  of  Order  Granting  NEW  TRIAL.  or  Sonying  Hew  TrUL 

But  this  distinction  is  not  made  where  the  court  has  committed 
an  error  of  law  in  granting  a  new  trial.* 

d.  Order  Refusing  New  Trial  — in  o«n«rai.  —  An  order 
refusing  a  new  trial  is  examined  more  carefully  by  the  reviewing 
court,  as  the  applicant  may  have  be.en  deprived  of  substantial 
rights  and  is  without  other  remedy.  Such  orders  are  rarely 
reversed  for  abuse  of  discretion,  although  it  is  conceded  that  as 
strong  a  case  need  not  be  shown  as  where  it  is  claimed  that  there 
was  an  abuse  of  discretion  in  granting  a  new  trial.  An  order 
refusing  a  new  trial  will  not  be  reversed  unless  a  manifest  abuse 
of  discretion  is  shown.* 

ITowly  DiicoYered  ETidonoe.  —  The  refusal  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  will  be  reversed  only  for 
manifest  error  or  abuse  of  discretion.' 

TVjcjj.  —  Parrott  v.  Underwood,  lo  1.  Error  of  Law.  —  An  order  granting 

Tex.  48.  a  new  trial  will  be  reversed  as  readily 

West  Virginia.  —  Miller  v.  Citizens'  as  an  order  refusing  it,  when  it  was 

F.,  etc.,  Ins.  Co.,  12  W.  Va.  116;  Rey-  granted  solely  through  a  misapprehen- 

nolds  V.  Tompkins,  23  W.  Va.  229.  sion  of  law.     Schramm    v.   Southern 

The  Supreme  Court  undoubtedly  pos-  Pac.  Co.,  87  Cal.  425. 

sesses  the  power  to  reverse  an  order  of  Ground    Vot  Discretionary  —  Error  of 

an  inferior  tribunal,  granting  a  new  Law. — Where  a  new  trial  is  erroneously 

trial,  for  insufficiency  of  evidence;  but  granted  on  a  ground  not  discretionary, 

it    would    require    a    strong    case    to  the  action  of  the  court  will  be  corrected 

justify  its  exercise.     "  Although  by  the  on  appeal  as  readily  as  though  the  new 

terms  of  the  statute  the  party  suppos-  trial   had  been   refused.      Manson   v. 

ing  himself  aggrieved  would  seem  en-  Ware,  63  Iowa  345. 

titled  to  his  writ  of  error,  as  well  where  8.  Bflfual  Snitained    Unless  Manitet 

amotion  for  a  new  trial  is  sustained  Abuse      of      Biseretion — California, — 

as  where  it  is  refused,  no  case  has  oc-  Speck  v,  Hoyt,  3  Cal.  413;  Burnett  v, 

curred  in  practice  where  this  court  has  Whitesides,  15  Cal.  35. 

seen  fit  to  reverse  the  proceedings  of  a  Georgia,  —  Green    v.   Cock,    39    Ga. 

subordinate  tribunal  for  the  sole  reason  339;  Van  Zant  v.  State,  63  Ga.  158. 

that  it  has,  on  motion,  set  aside  a  ver-  Indiana.  —  Edsall  v,  Ayres,  15  Ind. 

diet  as  against  evidence,  and  ordered  286. 

a  new  trial."     Spafford  v.  Bradley,  20  Iowa.  —  Hendricks  v.  Wallis,  7  Iowa 

Ohio  74,  quoted  in  Beatty  v.  Hatcher,  224;  Jewett  v.  Miller,  12  Iowa  85. 

13   Ohio   St.    115.      Compare    Dean   v.  Louisiana.  —  Sanchez  v.  Gonzales,  1 1 

King,  22  Ohio  St.  134.  Martin  (La.)  207. 

Insnilloienoy  of   Evidence.  —  A   much  Missouri.  —  Bobb  v.  Lambdin,  7  Mo. 

stronger  showing  of  abuse  of  discretion  601;  Tucker  v.  St.  Louis,  etc.,  R.  Co., 

must  be  made  to  justify  the  reversal  of  54  Mo.  177;    McCuUough  v.   Phoenix 

an  order  granting  a  new  trial  for  in-  Ins.  Co.,  113  Mo.  606. 

sufficiency  of   the   evidence    than  an  New  York.  —  Brooklyn  v.  Patchen,  8 

order  refusing  a  new  trial.     House  v.  Wend.  (N.  Y.)  47. 

Wright,   22   Ind.   383;    Ruble  v.   Mc-  Pennsylvania.  —  De     Grote     v.     De 

Donald,  7  Iowa  90;  Robinson  v.  Bacon,  Grote,  175  Pa.  St.  50. 

24  Iowa  409;  Roberts  z'.  Jones,  30  Iowa  Tennessee.  —  Williams    v,    Elklns,    I 

525;  Jenkins  v.  Chicago,  etc.,  R.  Co.,  Heisk.  (Tenn.)  88. 

32  Iowa  97;  New  York  Piano  Forte  Co.  Wisconsin.  —  Rogers  v.  Bradford,  i 

V.   Mueller,   38   Iowa  552;   Ottawa  v.  Pin.  (Wis.)  418;    Barnes  v.  Merrick,  6 

Washabaugh,    11   Kan.    124;    Ford  v.  Wis.  57. 

Gregory,  10  B.  Mon.  (Ky.)  175;  Hodges  Z,  Arkansas, — Armstrong  v.   State, 

V.  Bierlein,  4  S.  Dak.  258;  Alt  v.  Chi-  54  Ark.  364. 

cago,  etc.,  R.  Co.,  5  S.  Dak.  20;  Miller  California.  —  Baker    v,    Joseph,    16 

V.  Citizens*   F.,  etc.,  Ins.  Co.,  12  W.  Cal.  173;    Spottiswood  t^.  Weir,  80  Cal. 

Va.  116;  Reynolds  v.  Tompkins,  23  W.  448;  O'Conor  v.  Clarke,  (Cal.  1896)  44 

Va.  229.  Pac.  Rep.  482. 
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Woiglit  and  SnflloiMiej  of  Ividenoo.  —  As  the  weight  and  sufficiency 
of  evidence  can  be  determined  more  accurately  by  the  trial  court, 
an  order  refusing  a  new  trial  on  the  ground  of  insufficiency  of  the 
evidence  will  not  be  disturbed  except  for  a  clear  abuse  of 
discretion.* 

9.  Weight  and  SnffloiexLey  of  Evidenoe  —  a.  Preponderance  of 
Conflicting  Evidence  —  erant  of  Hew  Wai.  —  The  general  rule 

is  that  an  order  granting  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  is  discretionary  and  will  not  be 
reversed  on  appeal  unless  it  appears  that  there  was  a  manifest 
abuse  of  discretion.* 

Georgia. — Wooten  v.  Wilkins.  39  Ga.  135;    Freeman   v.   Rich,    i   Iowa  504; 

223;    Harmon   v.  Charleston,  etc.,   R.  Byington  v.  Woodward,  9   Iowa  360; 

Co.,  88  Ga.  261.  RuAs  v.  The  Steamboat  War  Eagle,  14 

Illinais, — Schaefer  v.  Wunderle,  154  Iowa  363;    McKay  v.    Thorington,    15 

III.  577.  Iowa  25. 

Indiana,  —  Hodges    v.    Springer,    5         Tennessee.  —  White    v.    Hembree,    I 

Blackf.  (Ind.)  103.  Overt.  (Tenn.)  529. 

Iowa.  —  Tanning    v,     M'Craney,     i         Virginia.  —  Bennett  v.  Hardaway,  6 

Morr.  (Iowa)  398.  Munf.  (Va.)  125. 

Louisiana.  —  Toulman  v.  Elliott,  15         Washington,  —  Gove     v,    Moses,     i 

La.  226;    Davis  v.  Singleton,  7   Rob.  Wash.  Ter.  7. 

(La.)  56;    Devot  v.  Marx,  19  La.  Ann.         West    Virginia. — Jones    v.    Singer 

491.  Mfg.  Co.,  38  W.  Va.  147. 

Minnesota,  —  Lampsen    v,   Brander,         Wisconsin.  —  Cook     v.     Helms,      5 

28  Minn.  526;    Peterson  v.  Faust,  30  Wis.  107. 

Minn.   22;    Eldridge    v.   Minneapolis,        8.  California. —  '^zxson  v.  McClay, 

etc.,  R.  Co.,  32  Minn.  253.  4  Cal.  288;    O'Brien  v.  Brady,  23  Cal. 

Missouri. — Stephens  v.  Macon,   83  243;  Phelps  ».  Union  Copper  Min.  Co., 

Mo.  345.  39  Cal.  407;    Lorenzana  v.  Camarillo, 

Ohio,  — Smith  v.  Bailey,  26  Ohio  St.  41  Cal.  467;  Simpson  v.  Pacific  Mut.  L. 

i;  Stuckey  v.  Bloomer,  2  Ohio  Cir.  Ct.  Ins.  Co.,  44  Cal.  139;  Bronner  v.  Wetz- 

Rep.  541;   Weber  v,  Wiggins,  11  Ohio  lar,  55  Cal.  419;  Gutierrez  v.  Brlnker- 

Cir.  Ct.  Rep.  18.  hoff,  (Cal.  1883)  i  Pac.  Rep.  482;    Pico 

South    Carolina.  —  Seegers    v,     Mc-  v.  Cohn,  67  Cal.  258;    Renton  z^.  Can- 

Creery,  41  S.  Car.  548.  non,    (Cal.    i886)    9    Pac.    Rep.    423; 

South  Dakota,  —  Longley  v,  Daly,  i  Brecken ridge  v.  Crocker,  68  Cal.  403; 

S.  Dak.  257.  Craig  v.  Allen,  (Cal.  1886)  9  Pac.  Rep. 

TVjfflj.  —  Abies  V,   Donley,   8    Tex.  429;   Doty  v.  Whittle,   (Cal.    1886)   11 

331;    Wright  V,  Bennett,  i  Tex.  App.  Pac.  Rep.  761;    Bennett  v.  Hobro,  72 

Civ.  Cas..  8  1078;    Alexander  v.  Solo-  Cal.  178;    Kerr  v.  Kerr,  (Cal.  1887)  13 

man,  (Tex.  1891)  15  S.  W.  Rep.  906;  Pac.  Rep.  654;  Haas  v.  Whittier,  (Cal. 

Houston  City  St.  R.  Co.  v.  Sciacca,  80  1889)  21  Pac.  Rep.  547;  Pacific. Rolling 

Tex.  350.  Mill  Co.  v.  Telegraph  Hill  Co.,  79  Cal. 

United  States.  —  McLeod  v.  New  Al-  340;    Grigsby  v.  Shwarz,  82  Cal.  278; 

bany,  66  Fed.  Rep.  378.  Crooks  v.  Miller,  89  Cal.  35;  Blum  v. 

1.  California.  —  Walton  v,  Maguire,  Mc  Hugh,  92  Cal.  497;  Bjorman  e^.  Fort 

17  Cal.  92;    Gerold  v.  Brunswick,  67  Bragg  Redwood  Co.,  92  Cal.  500;  Aus- 

Cal.  124.  tin  V.  Gagan,  (Cal.  1892)  30  Pac.  Rep. 

Georgia.  —  Hopkins    v.    Tilman,    25  790;  Gollin  v,  Lyle,  (Cal.  1892)  31  Pac. 

Ga.  2T2;    Hadley  v,  Ellis,  31  Ga.  492;  Rep.  456;  Kellenberger  v.  Market  St. 

Broughton    v.    Godwin,    39    Ga.  359;  Cable  R.  Co.,  (Cal.  1893)  33  Pac.  Rep. 

Monroe  v.  Carter,  48  Ga.  174;  Burnett  90;  Cole  v.  Wilcox,  99  Cal.  549;  War- 

V.  Ross,  50  Ga.  124.  ner  v.    F.   Thomas    Parisian   Dyeing, 

Indiana.  —  Bronson  v.  Hickman,  10  etc.,  Works,   105  Cal.  409;    Brooks  v. 

Ind.  3;  Colton  t^.  Lewis,  8  Ind.  App.  40.  San  Francisco,  etc.,  R.  Co.,  no  Cal. 

lorva.  —  Lloyd  e^.  McClure,  2  Greene  173;    Scrivani  v.  Dondero,  (Cal.   1896) 

(Iowa)  139;   Jourdan  v.  Reed,  i  Iowa  44  Pac.  Rep.  1066. 
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An  Qrdor  Boftuin^  a  Vow  Trial  will  not  be  reversed  where  the  evi- 
dence  is  conflicting  and  the  verdict  is  not  clearly  against  the 
weight  of  evidence.  * 

Georgia,  —  Jacobs  v,  Pou,  27  Ga.  33;  (Ky.  1893)  90  S.  W.  Rep.  91a,  14  Ky.  L. 

Cook  V,  Jones,  28  Ga.  589;   Sims  v.  Rep.  570. 

Soathern  Express  Co.,  40  Ga.  91;  Salter  Nebraska,  —  Omaha,  etc.,  R.  Co.  v. 

V,  Glenn,  42  Ga.  64;  Hart  v,  Granville,  Brown,  29  Neb.  492;   Omaha,  etc.,  R. 

S7  Ga.  559;  Wilson  v,  Atlanta,  60  Ga.  Co.  v,  Standen,  29  Neb.  622;  Rector  v. 

473.  Canfield,  40  Neb.  595;    Fremont,  etc., 

Iowa,  —  McNair    v,   McComber,    15  R.  Co.  v.  French,  48  Neb.  638. 

Iowa  368;  Phelps  v.  Hart,  15  Iowa  596;  New  York,  —  Volk  v.  Livingston,  56 

Conklin    v,    Dubuque,   54    Iowa   571;  Hun  (N.  Y.)  648,  10  N.  Y.  Supp.  211; 

Stewart  v,  Dunlap,  61  Iowa  248;  Hal-  Francis  v,  Rome,  etc.,  R.  Co.,  59  Hun 

pin  V.  Nelson,  76  Iowa  427;   Kern  v.  (N.    Y.)    620,    12    N.    Y.    Supp.    939; 

May,  92  Iowa  674;  Arctic  King  Refrig-  Latham  v.   Delaney,  59  N.  Y.  Super, 

erator  Co.  v.  Kelly,  95  Iowa  189.  Ct.  590,  39  N.  Y.  St.  Rep.  369,  affirmed 

Kentucky.  —  Louisville,  etc.,  R.  Co.  133  N.  Y.  601;    Millott  v.  New  York, 

V.  Coni'f,  (Ky.  1894)  27  S.  W.  Rep.  865.  etc.,  R.  Co.,  64  Hun  (N.  Y.)  634,  19  N. 

Minntsota. — Sheehan    v,    Dowling,  Y.    Supp.    122;     Fouike    v,   Thalmes- 

55  Minn.  289.  singer,  8  Misc.  Rep.  (N.  Y.  Super.  Ct.) 

Missouri, — Whitsett  v.  Ransom,  79  445;    Kitchell  v,  Brooklyn  Heights  R. 

Mo.  258;   Wight  V.  Missouri    Pac.  R.  Co.,   10  N.  Y.   Misc.    Rep.   (Brooklyn 

Co..  20  Mo.  App.  481;  Hurlbut  V.  Jenk-  City  Ct.)  277;    Manning    v.    Atlantic 

ins,  22  Mo.  App.  572;  Iron  Mountain  Ave.  R.  Co.,  91  Hun  (N.  Y.)  279. 

Bank     v.    Armstrong,    92     Mo.     265;  North  Dakota,  —  Taylor  v.  Jones,  3 

Parker  v.  Cassingham,   130  Mo.  348;  N.  Dak.  235. 

Hull  V,  Missouri  Pac.  R.  Co.,  60  Mo.  1.  Arkansas.  —  Ford     v.    Ward,    26 

App.  593-  Ark.  360. 

Montana.  —  Haggin     v.     Saile,     14  California,  —  Taylor  v.  McKinley,  4 

Mont.  79.  Cal.  104;    Visher  v.  Webster,  13  Cal. 

Nevada.  —  Margaroli  z».  Milligan,  il  58;     Preston  v.    Keys,    23    Cal.    193; 

Nev.  96.  Lubeck  v.  Bullock,  24  Cal.  338;  Peterie 

New  York.  —  Sanford  t^.  Eighth  Ave.  v.  Bugbey,  24    Cal.   419;    Aldrich  v. 

R.     Co.,     23     N.    Y.    343;     Slater    v.  Palmer,  24Cal.  513;  Matthaiv.  Matthai, 

Drescher,  72  Hun  (N.  Y.)  425;    Fergu-  49  Cal.   90;    Sperry  v.  Spaulding,  49 

son  V.  Gill,  74  Hun  (N.  Y.)  566;  Young  Cal.  252;  Reynolds  v.  Lincoln,  73  Cal. 

V.  Stone,  77  Hun  (N.  Y.)  395;  Grening  191;  Goodwin  v,  Burney,  (Cal.  1887)  14 

V.  Malcom,  83  Hun(N.  Y.)9;  Chesley  V.  Pac.    Rep.   676;     Hogan    v.    Sanders, 

Hughes,  83   Hun  (N.  Y.)  357;   Horan  (Cal.  1887)  14  Pac.  Rep.  677;  Crawford 

V.  Central  Park,  etc.,  R.  Co.,  9  Misc.  v.  Independent  Stove  Pipe  Works,  83 

Rep.  (N.  Y.  C.  PI.)  68.  Cal.  629;  Long  v.  Saufley,  89  Cal.  437; 

South  Dakota.  —  Hodges  v.  Bierlein,  Steinhart  v.   Coleman,   (Cal.    1895)  41 

4  S.  Dak.  258;  Alt  V.  Chicago,  etc.,  R.  Pac.  Rep.  1098. 

Co.,  5  S.  Dak.  20.  Florida. -^aridltx  v.  Yulee,  9  Fla. 

£//flA.  —  Tousey    v.    Etzel,   9    Utah  481. 

329.  Georgia.  —  Rozar  v.  Burns,  13  Ga.  34; 

IVest  Virginia.  —  Grogan  v.  Chesa-  Rutherford   v.   Newsom,   36  Ga.   246; 

peake,  etc.,  R.  Co.,  39  W.  Va.  415.  Martin  v.  Tidwell,  36  Ga.  332;    Rut- 

fVisconsin.  —  Van     Valkenburgh    v.  land  v.  Hathorn,  36  Ga.  380;    Field  v. 

Hoskins,  7  Wis.  496;  Smith  v.  Lander,  Boynton,  37  Ga.  188;  McAffee  v.  Mul- 

48  Wis.  587.  key,  40  Ga.  115;    Bussey  v.  Moses,  48 

A  Yerdlet  Against  the  TsitimoBy  of  a  Ga.   120;    Wilson  v.  Wilkins,  51  Ga. 

Majority  of  WitnofMi  will  not  be  dis-  448;   Haddock  v,  Bivings,  54  Ga.  199; 

turbed  unless  palpably  wrong.  Freeman   v.   Thompson,   54   Ga.  495; 

Alabama.  —  Holloway  v.  Harper,  108  Roberson  v.  Pope.  57  Ga.  565;  Wilkin- 

Ala.  647.  son  v.  Lane,  62  Ga.   173;    Thurber  v. 

California.  —  Gibson  e^.  Sterling  Fur-  Holmes,  62  Ga.  590;    Ludden  v.  Mor- 

niture  Co.,  113  Cal.  i.  row,  65  Ga.  232;    Phillips  v.  White,  66 

Illinois.  —  Bishop  v.  Busse,   69  lU.  Ga.  753;   Terry  ».  Americus  Bank,  74 

403.  Ga.  400;  Cockburn  v.  Walker,  74  Ga. 

AVif/^/^)'.  —  Gayheart     v.     Patton,  841;   Partridge  v.  Brown,  74  Ga.  841; 
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Am  Appellate  Court  Will  Vot  TFadortako  to  Wolgh  tho  Srldonoo  where  it  is 
conflicting/  but  in  some  jurisdictions  the  rule  is  that  an  order 

Wixoo  V.  Williams,  75  Ga.  8S8;  Byne  285;    Mattock  v,  Goughnour.  13  Mont. 

V.   Smith,   76  Ga.    loi;    Atlanta,  eu.,  300;  Ray  v.  Cowan,  18  Mont.  259. 

Air-Line  R.  Co.  v.  Holcombe,  76  Ga.  Nebraska,  —  Kent  v.  Green,  43  Neb. 

590;  Georgia  R.  Co.  v.  Sigman,  77  Ga.  673. 

71;  Anderson  v,  Barksdale,  77  Ga.  86;  Nevada.  —  Smith    v.    Mayberry,    13 

Harrison  v.  Dykes,  77  Ga.  494;   Cen-  Nev.  427;   Tognini  v.  Kyle.    15   Nev. 

tral  R.,  etc,  Co.  v.  Gamble,  77  Ga.  464. 

584;  Waxelbaum  v,  Limberger,  78  Ga.  New    York.  —  Murphy   v.   Boker,   3 

43;    Moulton  V.  Baer.  78  Ga.  215;  At-  Robt.  (N.  Y.)  i;    Payne  v,  Tracey,  42 

lanta.   etc..   R.   Co.   v.  Smith.  81  Ga.  How.  Pr.  (N.  Y.  C.  PI.)  95;  Belcher  v. 

620:  Richmond,  etc.,  R.  Co.  v.  Davis,  Manhattan  R.  Co.,  48  Hun  (N.  Y.)  621, 

86  Ga.  76;  Seymore  v.  Rice,  89  Ga.  372;  i  N.  Y.  Supp.  349;   Tuthill  ».  Hussey, 

Richmond,  etc.,  R.  Co.  v.  Merritt,  92  54  Hun  (N.  Y.)  637,  7  N.  Y.  Supp.  547. 

Ga.   486;    Savannah,   etc.,   R.   Co.   v.  Pennsylvania .  —  Wilkinson     v. 

Falvey,  93  Ga.  244;  Savannah,  etc.,  R.  Becker,  155  Pa.  St.  194. 

Co.  r.  Du  Bose,  93  Ga.  247;    Rape  v.  Texas.  —  Chevalllerv.  Denson,  8Tex. 

Gunn,   96  Ga.  791;    Atlanta,  etc..  R.  439;    Bradlev  v,  Bradley,  13  Tex.  263; 

Co.  V.  Thornton,  97  Ga.  301;  East  Ten-  Young  v.  Read.  25  Tex.  Supp.  113;  Ad- 

nessee,  etc..   R.  Co.  v.  Butler.  97  Ga.  ams   v.   George,   25    Tex.   Supp.  374; 

302;  Georgia  R.,  etc.,  Co.  v.  Brooks,  Fowler  v,  Lewis.  25  Tex.   Supp.  380; 

97  Ga.  314:  Commercial  Bank  v.  Pos*  Crawford    v,    French,    25  Tex.  Supp. 

tell,  97  Ga.  331;   Phillips  v,  Dowdell,  436. 

97  Ga.  333;  Mullaly  v.  Culver,  97  Ga.  Utah.—  Lehi  Irrigation  Co.  v.  Moyle, 

333;    Wright  v.  Bowser,  97   Ga.    335;  4  Utah  327. 

Barnhart  v.  Hall,  97  Ga.  335;  Central  Virginia,  —  Patteson     v.     Ford.     2 

R.,  etc.,  Co.  V.  East  Tennessee,  etc.,  Gratt.  (Va.)  18;  Proctor  v.  Spratley,  78 

R.  Co.,  97  Ga.  336;  Western,  etc.,  R.  Va.  254. 

Co.  v.  Willingham,  97  Ga.  338;  Lev-  Washington. —  Noyes    v.    Pugin.    2 

kowtcz  v.   Elias,  97  Ga.  427;  Chandler  Wash.  653. 

V.  Orr,  99  Ga.  61;    Electric  R.  Co.  v.  l^isconsin.  —  Welch     v.    Abbot,     72 

O'Connor,    90    Ga.    62;     Charpiot    v.  Wis.  512;  McGrath  zr.  Bloomer,  73  Wis. 

Findlay,  99  Ga.  75;.  Carithers  v.  Mat-  29;  Kaufer  v.  Walsh.  88  Wis.  63. 

thews,  99  Ga.  89;    Moss  v.  Bussey,  99  1.  Connoting  Evldenoo  Hot  Weighed 

Ga.  89;  Rodgers  v.  Black,  99  Ga.  141;  on    kffV^ifl  —  California.  —  Taylor     v. 

McNeal  v.  Tavlor,  99  Ga.  159.  McKinley.    4    Cal.    104;    Weddle    v. 

Illinois.  —  Evans  v.    Fisher,    10  111.  Stark,  10  Cal.  301;  Visher  v.  Webster, 

569;  Chapman  V.  Stewart,  63  111.  332.  13  Cal.   58;    Cappe  v.   Brizzolara,   19 

Indiana.  —  Harris  t*.  Rupel,  14  Ind.  Cal.  607;  Rice  v.  Cunningham,  29  Cal. 

209;  Roose  V.  Roose,  145  Ind.  162.  492;    Preston   v.    Keys,    23   Cal.    193; 

Iowa.  —  Reeves  v.  Reeves,  20  Iowa  Thompson    v.   Thornton,  47  Cal.   76; 

597:  Pierce  v.  Walker,  23   Iowa  424;  Simpson  v.  Pacific  Mut.  L.  Ins.  Co.,  44 

Stark  V.  Noble,  24  Iowa  71;  Smith  v.  Cal.  139;    Marble  v.  Fay.  49  Cal.  585; 

McLean,   24    Iowa    322;    Callahan   v.  Sperry    v,    Spaulding,    49    Cal.     252; 

Shaw,  24  Iowa  441;  Schrimper  zr.  Heil-  Downey  v.  Hellman,  58  Cal.  62;  Low 

man.  24  Iowa  505;  Sherman  v.  West-  v.  McCallam,  64  Cal.  2;    Doolittle  v. 

ern  Stage  Co..  24  Iowa  515;  Todd  v.  Woodcock.   65    Cal.    258;     Nelson    v. 

Branner,  30  Iowa  439;  Snyder  v.  Eld-  Floyd.    (Cal.    1884)  4   Pac.    Rep.  105; 

ridge,  31  Iowa  120;  Wesley  v.  Jacobs,  Reynolds  v.  Scott,  (Cal.   1884)  4  Pac. 

38    Iowa  573;    Aikin   v.  Kirkland,   66  Rep.  346;  Herzog  v.  Julien,  (Cal.  1884) 

Iowa  425;     Donnelly    v.   Burkett,    75  4  Pac.  Rep.  501;    Mullins  v.  Wleland, 

Iowa  613;   State  v.  Severson,  78  Iowa  68  Cal.  231;  Shumway  v,  Leakey,  (Cal. 

653.  1886)   II   Pac.   Rep.   839;    Tide    Land 

Kansas.  —  Mitchell  v.  Tolley,  4  Kan.  Reclamation   Co.   v.   Cunningham.  71 

177.  Cal.  221;    Harnett  v.  Central  Pac.   R. 

Minnesota.  —  Crowley  v,  Underleak,  Co.,   78   Cal.  31;    White  v.  Merrill,  82 

33  Minn.  197.  Cal.  14;  Kellogg  v.  Colgan.  (Cal.  1890) 

Missouri.  —  Oldham  v.  Henderson.  4  23  Pac.  Rep.  526;   Curtiss  v.  Starr,  85 

Mo.  295.  Cal.  376;  Klopper  v.  Levy.  98  Cal.  525. 

Montana.  —  Beck   v.   Beck.  6  Mont.  Georgia.  —  Parker  v.  Walden.  16  Ga, 
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granting  a  new  trial  will  be  reversed  when  the  appellate  court  is 
satisfied  that  the  preponderance  of  evidence  is  manifestly  and 
palpably  in  favor  of  the  verdict.*  This  is  almost  equivalent  to 
determining  that  there  was  an  abuse  of  discretion. 

27;    Foster  v,   Thomas,    26    Ga.   290;  evideace  reported,  taken  as  a  whole, 

Whidby  v,  Lewis,  32  Ga.  472;  Foute  v,  would  have  equally,  if  not  better,  jus- 

Massey,  37  Ga.  258;  Carrugi  v.  Atlan-  tified  a  different  conclusion,  as  we  see 

tic  F.  Ins.  Co.,  40  Ga.  135;  Wadford  v.  it,  looking  simply  at  the  written  testi- 

Rhodes,  4Q  Ga.  561;    Pritchett  v.  Pat-  mony,  nevertheless  we  cannot  conceal 

terson,  51  Ga.  133;  Ludden  v.  Morrow,  from  ourselves  the  fact  that  there  is  so 

65  Ga.  232;   Galliher  v.  Smith,  74  Ga.  much  to  be  inferred,  especially  in  this 

402;  Worthington  v.  Western,  etc.,  R.  class  of  cases,  from  surrounding  cir- 

Co.,  74  Ga.  408;   Cruse  v,  Foster,  76  cumstances,   from  the  appearance  of 

Ga.  723;  Wicher  z/.  Walter,  77  Ga.  490;  witnesses,    their    conduct    upon    the 

Irwin  V.  McKnight,  76  Ga.  669;  Watts  stand,  etc.,  that  it  is  possible  we  might 

V,  Pearce,  79  Ga.  660;  Smith  v.  Dob-  have  reached  the  same  conclusion  had 

bins,  80  Ga.  344;  Meinhard  v.  MuUin,  we  been  placed  in  like  circumstances. 

80  Ga.  593;    McCuUough  v.  East  Ten-  Hence  the  propriety  of  not  interfering 

nessee,  etc.,  R.  Co.,  97  Ga.  373.  unless  the  conflict  in  the  testimony  is 

Illinois,  —  Whisler  v,  Roberts,  19  III.  slight,   and    the   weight    of    evidence 

274.  clearly  against    the   verdict,  or  there 

Indiana,  —  Henline    v,    Jacoby,    62  are  other  circumstances  strongly  indi- 

Ind.  298;  Trinler  v.  Cornelius,  24  Ind.  eating  that  injustice  has  been  done.'* 

97;  Nave  z/.  Hadley,  24  Ind.  224;  Hoi-  1.  EvldenM  Maxdfdstly  in  Favor  of  Ver- 

lingsworth  v,  Pickering,  24  Ind.  435;  dlot  —  Alabama.  —  White    v.    Blair,  95 

Harris  v,  Rupel,  14  Ind.  209;  O'Herrin  Ala.   147;    DlUard  v.  Savage,  98  Ala. 

V.  State,  14  Ind.  420;    Roberts  v.  Nod-  598;    Lee  v,  De  Bardeleben  Coal,  etc., 

wift,  8  Ind.  339;  Sibbitt  v,  Stryker,  62  Co.,  102  Ala.  628. 

Ind.  41;  Bridgewater  v,  Bridgewater,  California.  —  Mills    v.    Oregon     R., 

62  Ind.  82;  Leary  v.  Ebert,  72  Ind.  418.  etc.,  Co.,  102  Cal.  357. 

Iowa.  —  Conklin     v,    Dubuque,     54  Georgia.  —  Cross    v.   Cross,   40    Ga. 

Iowa  571;  Morgan  v,  Wagner,  79  Iowa  667;  Hazzard  v.  Savannah,  72  Ga.  205; 

174.  ?purlock  V.  West,  80  Ga.  302. 

Kansas,  —  Atyeo  v.  Kelsey,  13  Kan,  Iowa, — Whitney  v.  Blunt,  15  Iowa 

212;    McCrum  v.  Corby,  15  Kan.  112;  2S3;  Burlington  Gaslight  Co.  z;.  Green, 

McCreary  v.  Hart,  39  Kan.  216;  Orch-  21  Iowa  335*  Worthington  v.  Olden,  31 

ard  Place  Land  Co.  v,  Lewis,  53  Kan.  Icwa  419;    Moran  v.  Harris,  63  Iowa 

750;  Mortgage  Trust  Co,  v,  Fleming,  390. 

2  Kan.  App.  744.  Minnesota,  —  Hicks     v.     Stone,     13 

Missouri.  —  Kreis  v,  Missouri   Pac.  Minn.    434;     Siebert    v,    Mainzer,    26 

R.  Co..  131  Mo.  533.  Minn.    104;     Campbell    v.    Landberg, 

Montana,  —  Chauvin    v,   Valiton,    7  27   Minn.   454;    Rheiner  v.  Stillwater 

Mont.   581;    Kilby  v.  Baker,  9  Mont.  St.  R.,  etc.,  Co.,  29  Minn.  147;  Fox  v, 

398;  Murray  v,  Heinze,  17  Mont.  353.  Burke,  29  Minn.  171;  Pratt  v.  Pioneer 

New  York. — Suhrada  z^.  Third  Ave.  Press  Co.,   30  Minn.   41;     Wilcox    v. 

R.  Co.,  14  N.  Y.  App.  Div.  361.  Landberg,    30    Minn.    96;    Young    v, 

Nevada.  —  McLeod  v,  Lee,   14  Nev.  Davis,  30  Minn.  293;  Carlson  z/.  Small, 

398;    Phillpotts  V,  Blasdel,  8  Nev.  61;  32  Minn.  439;    Clapp  v.  Minneapolis, 

Worthing  v,  Cutts,  8  Nev.  118.  etc.,  R.  Co.,  33  Minn.  22;  Jacobson  v. 

Utah.  —  Davis  v,  Utah  Southern  R.  Williams,  34  Minn.  22;  Clark  v,  C.  N. 

Co.,  3  Utah  218;    Roach  v.  Gilmer,  3  Nelson    Lumber  Co.,   34    Minn.   289; 

Utah  389;  White  v.  Union  Pac.  R.  Co.,  Crosby  v,   St.    Paul  City   R.   Co.,  34 

8  Utah  56.  Minn.  413;    Taylor  v.   Spaulding,   36 

Washington, — Rotting    v,    Cleman,  Minn.  550;  Hensel  tr.  Chicago,  etc.,  R. 

12  Wash.  615.  Co.,  37  Minn.  87:  Werner  v.  Schroeder, 

Wisconsin,  —  Bearrs  v,  Sherman,  56  38  Minn.  321;  Cable  v,  Byrne,  38  Minn. 

Wis.   55;    McLimans  v,  Lancaster,  57  534;    Congdon  v,  Bailey,  39  Minn.  22; 

Wis.   297;     Seaman    v.   Bumham,   57  Wachlin  v,   Glencoe,  41    Minn.    499; 

Wis.  569.  Ayers  v.  Minneapolis,  etc.,  R.  Co.,  46 

In   Ackley  v,  Berkey,  22  Iowa  226,  Minn.  134;  Farmers',  etc.,  State  Bank 

the  court  said:     '*  Now,  although  the  v.    Haug,    49  Minn.   553;     Dupee    v, 
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b.  Sufficiency  of  Evidence  —  soTitw  of  Evid«ioe.  —  As  the 
lower  court  possesses  better  facilities  for  determining  the  weight 

and  sufficiency  of  the  evidence,  appellate  courts  generally  refuse 

to  reverse  an  order  granting  a  new  trial  on  the  ground  that  the 
verdict  is  not  sustained  by  sufficient  evidence.*     A  verdict  sus- 

Northern  Pac.  R.  Co.,  50  Minn.  556;  76:  Stetson  v,  Medford«  109  Mass.  242; 

Thompson  v.  Northwestern  Guaranty  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y. 

Loan   Co.,  56  Minn.    11;    Hofifman   v.  628;  Hand  v,  Dorchester,  43  Hun  (N. 

Meyer,  57  Minn.  25;  Maxfield  v.  Auer-  Y.)  33;  Jenkins  v.  North  Carolina  Ore 

bach,  60  Minn.  272;  Murphy  v,  St.  Paul  Dressing  Co.,  65  N.  Car.  563;  Brink  v. 

City  R.  Co.,  63  Minn.  301;  Simon  v.  Black,    74    N.   Car.    329;    Agnew    v. 

Christian,  63  Minn.  262;  Smith  v.  St.  Adams,  26  S.  Car.  loi. 

Paul,  etc.,  R.  Co.,  44  Minn.  17;  Shana-  An  order  granting  a  new  trial  will 

han  V.  Chicago,  etc.,  R.  Co.,  64  Minn,  not  be  disturbed  where  the  verdict  is 

300.  manifestly  against  the  weight  of  evi- 

Nevada.  —  Treadway    v.    Wilder,    9  dence.     King    v.    King,   45    Ga.   644; 

Nev.  67.  Sams  v.  Tracey,  49  Ga.  588;  Steadman 

West  Virginia.  —  Ruffner  v.  Hill,  31  v.  Lee,  50  Ga.  45;  Albion  Consol.  Min. 

W.  Va.  42S.  Co.  V.  Richmond  Min.  Co.,   19  Nev. 

On  appeal  from  an  order  granting  a  225;    Bate  w.  American  Fork  City,  7 

new  trial,  the  appellate  court  will  not  Utah  189;    Farley  v.  Chicago,  etc.,  R. 

weigh  the  evidence,  but  only  review  it  Co.,  89  Wis.  206. 

to    ascertain    whether  the   trial  court  Appellate  courts  will   grant  a  new 

acted   arbitrarily    in  granting  a   new  trial  when  the  verdict  is  so  opposed  to 

trial.     Taylor  v.  Scherpe,  etc.,  Archi-  the  evidence  and  to  the  probabilities 

tectural  Co.,  47  Mo.  App.  257.  arising  from  all  the  circumstances  that 

Xinneiota.  —  The  rule  on  appeal  from  it  can  be  accounted  for  only  on  the 

an  order  granting  a  new  trial  on  the  supposition  that  the  jurors  were  preju- 

ground  that  the  verdict  was  contrary  diced  or  wholly  disregarded   the    in- 

to  the  evidence  was  stated  as  follows:  structions    of    the    court.      Friesz    v. 

'*  We  should  not  be  warranted  in  re-  Fallon,   24  Mo.   App.   439;    Spohn  v. 

versing  an  oider  of  this  kind  simply  Missouri  Pac.  R.  Co.,  87  Mo.  74. 

because  if  the  judge  below  had  refused  "  The  decision  of  the  trial  court,  re- 

to  grant  a  new  trial  we  should  have  felt  fusing    to  grant  a   new   trial  on   the 

bound   to  sustain   him;    nor   because  ground  of  the  insufficiency  of  the  evi- 

there  was  evidence  reasonably  tending  dence,  or  that  the  verdict  is  contrary  to 

to  support  the  verdict;  nor  because,  if  the    evidence,   will   not    be    reversed, 

the  motion  for  a  new  trial  had  been  unless,  after  allowing  all   reasonable 

made  before  us  in  the  first  instance,  we  presumptions  of    its   correctness,   the 

should,  upon    a  consideration  of  the  preponderance  of  the  evidence  against 

evidence  and  its  preponderance,  have  the  verdict  is  so  decided  as  to  clearly 

denied  the  motion.     But  if,   upon   a  convince  the  court  that  it  is  wrong  .- nd 

careful  perusal  of  the  testimony,  and  unjust."     Cobb  z/.  Malone,  92  Ala.  630, 

upon  mature  reflection,  we  feel  satis-  quoted    in   Tennessee    Coal,  etc.,   Co. 

fied  that  the  preponderance  of  the  evi-  v.  Stevens,  115  Ala.  461. 

dence  is  manifestly  and   palpably  in  When   a  verdict  is  wholly  without 

favor  of  the  verdict,  we  should  then  evidence  to  support  it,  still  more  when 

deem   it  our  duty  to  reverse  an  order  it  is   directly  against  the  entire  evi- 

granting  a  new  trial."     Hicks  s'.  Stone,  dence,  and  when  the  preponderance  of 

13  Minn,  ^'^^y  quoted  Kn  Rheiner  v.  Still-  evidence  is  manifestly  in  opposition  to 

water  St.  R.,  etc.,  Co..  29  Minn.   147.  it,  and  especially  when  in  any  of  these 

See  also  Cleland  v.  Minneapolis,  etc.,  cases  the  impression  made   upon  the 

R.  Co.,  29  Minn.  170.  mind  of  the  presiding  judge  concurs 

This  rule  applies  also  to  cases  tried  with   the  view  of  the  court  above,  a 

by  the  court  without  a  jury.     Knappen  new   trial   will   be  granted.     Plate  v. 

V,  Swensen,  40  Minn.  171.  Carolina  Mut.  Ins.  Co.,  15  Rich.  L.  (S. 

1.  Collingwood  v.  Indianapolis,  etc..  Car.)    213;     Davidson  v.   Manlove,    2 

R.  Co.,  54  Ind.  15;  La  Salle  v.  Tift,  52  Coldw.  (Tenn.)  346. 

Iowa  164;  Stewart  v.  Stewart.  2  T.  B.  XissisBippi. — *'  The  doctrine  is  well 

Mon.  (Ky.)  85;  Moulton  v,  Jose,  25  Me.  established  by  a  series  of  adjudications 
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tained  by  evidence  of  all  the  essential  facts  will  not  be  disturbed.^ 
Where  there  is  sufficient  evidence  to  support  the  verdict,  an  order 
refusing  a  new  trial  will,  of  course,  be  sustained.*  But  if  it  can 
be  ascertained  from  the  record  that  there  is  no  evidence  to  support 

that    on    a    motion    for   a   new   trial,  Ga.  146;  Raden  v,  Thompkins»  42  Ga. 

brought  to  this  court  by  writ  of  error,  163;    Powell   v.   Atlanta,  51   Ga.  478; 

the  verdict  of  the  jury  will  not  be  dis-  Compton  v.  Temples,  54  Ga.  171;  Fry 

turbed  unless  where  it  is  without  evi-  v.  Shehee,  55  Ga.  208;  Powell  v,  West- 

dence,  or  the  evidence  greatly  prepon-  moreland,    60    Ga.     572;     Gabbett    v, 

derates  against  it,  or  where  the  verdict  Sparks,  60  Ga.  582;  Brown  v.  State,  60 

appears  to  be  manifestly  wrong,  from  Ga.    594;    Richmond,   etc.,    R.  Co.  t/. 

the  record  before  us."     Drake  ».  Sur-  Green,  73  Ga.  814;    Gay  v.  Parker,  74 

get,  36  Miss.  487.     See  also  Dickson  v,  Ga.  407;  Wilcox  v.  Aaron,  74  Ga.  407; 

Parker.  3  How.  (Miss.)  219;  Harris  v.  Wilkins  v.  Georgia  Iron  Works,  74  Ga. 

Halliday,  4  How.  (Miss.)  338;  Leflore  532;   Georgia,  etc.,  Inland  Steamboat 

V,    Justice,    I    Smed.    &     M.    (Miss.)  Co.  v,  Mercier,  77  Ga.  99;    Turner  v, 

381.  Scott,  77  Ga.  270;  Longstreet  ».  Hobbs, 

Bole  in  Criminal  Oaaei.  —  It    is    the  78  Ga.  337:  Christian  v.  Wahl,  83  Ga. 

rule,   even   in   criminal   cases,  that  a  395;    Harvey  v.  Edwards,  84  Ga.  558; 

verdict  will  not  be  set  aside  as  not  sus-  Penitentiary  Co.  No.  2  v.  Gordon,  85 

tained  by  the  evidence  unless  there  is  Ga.    159:    Holliday  v,    McLendon,   87 

either  a  total   failure   of  evidence  or  Ga.  90;  Bradshaw  v.  Thornton,  89  Ga. 

the  evidence  is  such  as  to  create  the  68;    Wright   v.  "Baldwin,  89  Ga.  369; 

necessary  inference  that  the  verdict  is  Cedartown   v.    Freeman,   89  Ga.  451; 

the  result  of  passion,  prejudice,  or  par.  East  Tennessee,  etc.,  R.  Co.  v.  Smith, 

tiality.     State  v.  Glahn,  97  Mo.  679.  90  Ga.   558;    Savannah  St.  R.  Co.  v, 

1.  California.  —  Campbell  v.  Coburn,  Jackson,  95  Ga.  366;  Price  v.  Robinson, 
77  Cal.  36.  95  Ga.  561;    Blackmon  v.  Burt,  99  Ga. 

Colorado.  —  Pueblo    v,    Pinckney,   3  118. 

Colo.  App.  384.  Illinois,  —  Whisler  v.  Roberts,  19  111. 

Georgia,  —  Gunn  v.  Slaughter,  83  Ga.  274. 

124.  Indiana,  —  Nunemacher  v.  Ingle,  20 

Indiana,  —  Tate   v.  Means,   82   Ind.  Ind.  135;    Hunt  z/.  Price,  39  Ind.  408; 

355;    Indianapolis  v.  Murphy,  91  Ind.  Sibbitt  v.  Stryker,  62  Ind.  41;  Bridge- 

382;  Beck  z/.  Bundy,  92  Ind.  145;  Evans-  water    v.    Bridgewater,    62    Ind.    82; 

ville,   etc.,   R.   Co.  v.  Crist,   116   Ind.  Henline  v.  Jacoby,  62  Ind.  298;  Hud- 

446;  Nojjlesville  v.  Vestal.  118  Ind.  80;  son  v.  Bunch,  116  Ind.  63. 

Huntington  v.  Hawley,  120  Ind.  502;  Kansas.  —  Kansas    Pac.    R.    Co.    v. 

Lafayette  v.  Ashby,  8  Ind.  App.  214.  Salmon,  14  Kan.  512;  Cooper  v.  Davis 

Kansas,  —  Service     v,     Watson,     37  Sewing  Mach.  Co.,  37  Kan.  231;  Bell 

Kan.    750;    Stevens  v,   Clemmons,    52  v.  Fisher,  i  Kan.  App.  284. 

Kan.  369:  Kansas  City,  etc.,  R.  Co.  v.  Kentucky.  —  Dorsey    v.    Doherty,    3 

Berry,  53  Kan.  112.  Litt.  (Ky.)  448. 

Minnesota.  —  Ostrander    v.    Everest,  Minnesota,  —  Ohlson  v.  Manderfeld, 

44  Minn.  419.  28  Minn.  390;  Cleland  v.  Minneapolis, 

Missouri.  — Snider  v.  Current  River  etc.,  R.  Co.,  29  Minn.  170. 

R.  Co.,  53  Mo.  App.  638.  Missouri.  — Gibson  v.  St.  Louis,  etc.. 

New  York.  — Savage  v,    Faulhaber,  R.  Co.,  8  Mo.  App,  488. 

90  Hun  (N.  Y.)  609.  Montana,  —  Merchants*    Nat.    Bank 

2.  Evidence  Soffleient  to  Snpport   the  v,  Greenhood,  16  Mont.  395. 
Verdict  —  Arkansas,  —  Spratt    v.  North  Carolina.  —  Owens  v.  Phelps, 
Vaughn,  10  Ark.  474;    Memphis,  etc.,  95  N.  Car.  286. 

Plank    Road    Co.    v.    Rives,   21    Ark.  Washington.  —  Page    v,    Rodney,    2 

306.  Wash.  Ter.  461. 

Georgia.  —  Wilcox  v.  Strong,  40  Ga.  fVisconsin.  —  Lockwood   v,  Stewart, 

147;  Howser  v.  Evans, 40  Ga.  157;  Mc-  12  Wis.  628;  Smith  ^.'Wallace,  25  Wis. 

Burney  v.  H oil ings worth,  40  Ga.   197;  55;    Cremer  v.  Portland,  36  Wis.  92; 

Burke   v.  Steel,  40  Ga.   217;    Picquei  Chappell  v.  Oregon,  36  Wis.  145 ;  War* 

V,  Glbbs,  40  Ga,  455;  Periy  v.  House-  ren  v.  Cummings,  37  Wis.  81;  Kidd  v, 

ley,  40  Ga.  657;   Bruce  v.  Turner.  42  Fleek,  47  Wis.  443. 
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the  verdict,  an  order  refusing  a  new  trial  must  be  reversed.  * 

c.  Approval  of  Verdict  by  Trial  Court  —  Eifoet  of  ApproTai. 
' —  A  verdict  based  on  conflicting  but  sufficient  evidence  will  not 
be  disturbed  on  appeal  as  being  contrary  to  the  evidence  where 

it  has  been  approved  by  the  trial  judgq  on  motion  for  a  new  trial.* 

1.  Vo   Bridoneo  —  Error   to  Sefiuo  a  Lake  Erie,  etc.,  R.  Co.  v,  Everett,  86 

Vow  Trial.  —  Bowen  z\  Cook,  14  Ark.  Ind.  229;    Piersoi  v.   Hudson,  94  Ind. 

202;     Gay    V.    Parker,    74    Ga.     407;  318;    Steele  v,  Hinshaw,  14  Ind.  App. 

Goldsby  v.  Robertson,  i  Blackf.  (Ind.)  384. 

21;    Baughan  v.  Brown,  122  Ind.  115;  Iowa,  —  Gordon  v.  Pitt,  3  Iowa  385; 

Lodge  V.  Reznor,  13  Iowa  600;  Lester  Bergert  v.  Davenport  City  R.  Co.,  34 

V.    Sallack,    31    Iowa  477;    Sadler  v,  Iowa  571;    Mahaney  v.  BeU,  42  Iowa 

Bean,  38  Iowa  684;  McCarty  v.  James,  383;   Stutsman  v,  Burlington,  etc.,  R. 

62  Iowa  257;    Clemens  v.  Laveille,  4  Co.,   53   Iowa  760;    Sloan    v.   Central 

Mo.  80;  Quinton  t/.  Cutlip,  I  Okla.  302;  Iowa   R.  Co.,  62  Iowa  728;   Stone  v. 

McKinney  v.  Craig,  4  Sneed  (Tcnn.)  Moore,  83  Iowa  186;    Dewey  v.  Chi- 

577;  Tate  v.  Gray,  4  Sneed  (Tenn.)  591;  cago,  etc.,  R.  Co.,  31  Iowa  373. 

Davidson  v.  Manlove,  2  Coldw.  (Tenn.)  JCansas.  — Armel  v.  Lay  ton,  29  Kan. 

346.  576;    Beal  V,  Codding,   32   Kan.    107; 

8.  Alabama.  —  Willis    v.     Willis,     9  Union  Pac.   R.  Co.  v.  Diehl,  33  Kan. 

Ala.  330.  422;  Wood  V,  Dickinson,  34  Kan.  137; 

California.  —  Pfei£fer    v.   Riehn,    13  Elerick  v.  Braden,  38  Kan.  83;  Martin 

Cal.  643.  V.   Hopkins,  40  Kan.  63;    Peacock   v. 

Georgia.  —  Pearce  v.  Vaughn,  25  Ga.  Boyle,  41  Kan.  492;    Hodgden  v.  Lar- 

27;    Macon,  etc..   R.  Co.  v.  Davis,  27  kin,  46  Kan.  454;    Kansas  City,  etc., 

Ga.  113;  Scott  V.  Newsom,  27  Ga.  125;  R.   Co.  v.  Grimes,  50   Kan.  655;    St. 

Lockett  V.  Nims,  27  Ga.  207;  Morris  «/.  Louis,  etc.,  R.  Co.  v.  Brown,  3  Kan. 
Stokes,  27  Ga.  239;  Phillips  v.  Stewart, 
27  Ga.  402;  Orr  v.  Hu£f,  27  Ga.  422; 
Rawson  v.  Mcjunkins,  27  Ga.  432; 
Doe  V.  Roe,  28  Ga.  4S4:  Diomatari  v. 
Choate,  28  Ga.  320;  Dupree  v.  Price, 
37  Ga.  235;  Skinner  v.  Allen,  49  Ga. 
557;    Leitner  v.  Goodwin,  60  Ga.  148; 

Watson    V.    Brighiwell,    60    Ga.    212;  La.  Ann.  929. 

Mixon  V.  Pollok,  55  Ga.  321;  Maddox  Minnesota.  —  Egan    v.    Faendel,    19 

V.  Stephenson,  60  Ga.  125;  Eubanks  r.  Minn.  231. 

Brunson,  77  Ga.  498;    Day  v.  Case,  78  Missouri.  —  Hill   v.   Sutton,    8    Mo. 

Ga.  58;    Clapp  V.  Walton,  78  Ga.  354;  App.    353;    Watson   v.   Strom  berg,  46 

Moore  v.  Dutson,  79Ga.  456;  Jones  v.  Mo.  App.  630;    Oakes  v.  Mound  City 


App.  260. 

Kentucky,  —  Lisle  v.  Rogers,  18  B. 
Mon.  (Ky.)  528. 

Louisiana.  —  Riddle  v.  Kreinbiehl, 
12  La.  Ann.  297;  Denegre  v.  Bayly, 
McGloin  (La.)  51;  Dreyfus  v.  Lincoln, 
McGloin  (La.)  313;    rox  v.  Jones,  39 


Cooper,  80  Ga.  364;  Western,  etc.,  R. 
Co.  V.  Denmead,  83  Ga.  351;  Brown  v. 
Meador,  83  Ga.  406;  Carlisle  v.  Calla- 
han, 78  Ga.  320;  Augusta  Southern  R. 
Co.  V.  Hill,  99  Ga.  76;  Webster  v. 
Brazelton,  31  Ga.  284;  Wood  v.  Ross, 
43  Ga.  596;  Georgia  R.  Co.  v.  Wil- 
liams, 74  Ga.  723;  Cureton  v.  Ketcher- 


side,  75  Ga.   890;    Peek   v.  Boone,  90    J.  L.  522. 


Mut.  L.  Ins.  Co.,  52  Mo.  237. 

Montana.  —  O'Donnell  v.  Bennett,  12 
Mont.  242;  Bradshaw  v.  Degenhart,  15 
Mont.  267. 

Nebraska.  —  Davis  v.  Hilbourn,  41 
Neb.  35;  Sonnenschein  v.  Bartels,  37 
Neb.  592. 

New  Jersey.  —  Den  v.  Johnson,  5  N. 


Ga.  767;  Matthews  v.  Willoughby,  96 
Ga.  783;  Seymour  v.  Daniel,  97  Ga. 
328;  Southern   Express  Co.  v.  Branch, 

?4  Ga.  328;    Richmond,  etc.,  R.  Co.  v. 
lerrington,  94  Ga.  706. 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Hays.  19  111.  166;  Stumps  v.  Kelley,  22 
111.  140;  Nokomls  Creamery  Co.  v. 
Grennan,  46  111.  App.  250. 


New  York.  —  Halpin  v.  Finch,  53 
Hun  (N.  Y.)  631,  24  N.  Y.  St.  Rep.  884. 

Ohio.  —  Dolittle  v.  McCullough,  7 
Ohio  St.  299. 

Tennessee.  —  Lea  v.  Netherton,  9 
Yerg.  (Tenn  )  315;  England  v.  Burt,  4 
Humph.  (Tenn.)  399;  Van  Huss  v. 
Rainbolr,  2  Coldw.  (Tenn.)  139; 
Sweany  v.  Bledsoe,  8  Humph.  (Tenn.) 


Indiana.  —  Austin  v.  Swank,  9  Ind.     612:  Louisville,  etc..  R.  Co.  v.  Connor, 
109;  Johnson  v.  Hedrick,  16  Ind.  214;     9  Heisk.  (Tenn.)  19. 
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10.  Findings  as  to  Groimds  for  Hew  Trial  —  As  a' trial  court  may 
have  knowledge  of  facts  not  incorporated  into  the  record,  and 
may  determine  the  credibility  of  the  parties  and  witnesses  largely 
upon  such  facts,  its  findings  as  to  the  grounds  for  a  new  trial  are 
almost  conclusive.* 

11.  Harmless  Error.  —  The  general  rule  that  an  order  or  ruling 
of  a  lower  court  will  not  be  reversed  where  the  error  is  harmless 
or  has  not  prejudiced  the  rights  of  the  parties  has  been  stated 
elsewhere.*  This  rule  is  applicable  to  orders  granting  or  refusing 
a  new  trial  and  to  orders  relating  to  proceedings  for  a  new  trial. 
The  rule  is  well  understood,  but  its  application  to  particular  cases 
is  not  governed  by  any  well-defined  rules  of  review.  The  rule  is 
amply  illustrated  by  the  notes.* 

Texas. — Meuley  v,  Meuley,  9  Tex,  60.  turb  a  verdict  approved  by  a  trial  judge 

West  Virginia.  —  Miller  v.  Franklin  because, '*  first,   the  jury  have  found 

Ins.  Co.,  8  W.  Va.  515.  the  verdict  and  given  credit  to  the  wit- 

Wisconsin.  —  Lock  wood   z/.  Stewart,  nesses  on  the  one  side  of  the  conflict; 

12  Wis.  628;   Laville  z/.  Lucas,  13  Wis.  second,  the  judge,  who  also  heard  the 

617;  Janssen  v.  Lammers,  29  Wis.  88;  testimony  from  the  mouths  of  the  wit- 

Meusel  f.  Semple,  48   Wis.  86;    Atkin-  nesses  and  weighed  the  same  in  the 

son  V,  Goodrich  Transp.  Co.,  69  Wis.  balance  of  his  more  cultured  and  accu- 

5;    Smith  v,   Coleman,   77   Wis.   343;  rate  legal  judgment,  has.  by  overrul- 

Bank  of  Commerce  v.  Ross,  91  Wis.  ing  the  motion,  given  his  approval  and 

320;  Griffiths  V.  Kellogg,  39  Wis.  290.  indorsement  to  the  verdict;  and  third, 

Eifeot  of  Approval   by  Trial  Court. —  this  court  can  never  have  the  benefit  of 

Where  the  evidence  is  conflicting  or  of  observing  the  conduct  and  deportment 

doubtful  credibility  the  approval  of  the  of  the  witnesses  while  testifying,  nor 

trial  court  is  entitled  to  great  weight,  even  the  peculiarity  of  their  expres- 

In  such  a  case  it  was  said:    '*  To  this  sions."     Dewey  v.   Chicago,   etc.,   R. 

finding  the  trial  judge,  by  overruling  a  Co.,  31  Iowa  373  [approved  in  Central 

motion  for  new  trial,  set  his  seal  of  ap-  City  Bank  v.  Rice,  44  Neb.  594;  Davis 

proval.     His  opportunities  for  consid-  v,  Hilbourn,  41  Neb.  35]. 

ering  the  sufficiency  of  the  evidence  1.  Indiana,  —  Alexander  v,  Thomas, 

were  better  than  ours.     Had  he  seen  25  Ind.  268;  Myers  v,  Conway,  62  Ind. 

fit  to  set  aside  the  verdict,  it  is  probable  474;    Hodges  v.  Bales,  102  Ind.  494; 

that  we  would  not  disturb  his  ruling;  Dill  v.   Lawrence,    109  Ind.   564;    De 

but  there  being  competent  evidence  to  Hart  v,  Etnire,  121  Ind.  242;  Stevens 

support  the  verdict,  and  the  trial  judge  v.  Stevens,  127  Ind.  560. 

having  considered  the  evidence  suffi-  Iowa.  —  Light  v.  Chicago,   etc.,   R. 

cient,  it  is  not  for  us  to  disturb  his  find-  Co.,  93  Iowa  83;  Thompson  v.  Ander- 

ing    thereon.      There    is    a    marked  son,  94  Iowa  554. 

distinction     between     the     discretion  Minnesota.  —  Tierney  z^.  Minneapolis, 

which  may  be  exercised  by  the  trial  etc.,   R.  Co.,   33   Minn.   311;    Hull  v, 

judge,  who  sees  the  witnesses  and  is  Minneapolis  St.  R.  Co.,  64  Minn.  402. 

an  eye  and  ear  witness  to  the  proceed-  Missouri.  —  Morgan  v.  Ross,  74  Mo. 

ings   upon  the  trial,  and  that  of  this  318. 

court,  which  is  limited  in  its  review  of  2.  See  article  Appeals,  vol.  2,  p.  i. 

the  evidence  to  a  consideration  of  a  8.  That  a  trial  court  should  not  grant 

written  record,  in  which  many  of  the  a    new   trial   for  harmless  error,    see 

tests  for  determining  the  credibility  of  supra^  XV.  4.   Technical  and  Harmless 

witnesses  are  absent.     It  is   for  this  Errors. 

reason  that  this  court  always  refuses  to  Exoeisive  Damages  —  Bemittitur.  — 
weigh  conflicting  evidence  or  to  set  Where  the  court  has  required  a  remit- 
aside  a  verdict  which  has  for  its  titur  of  excessive  damages,  its  refusal 
support  any  substantial,  competent  to  grant  a  new  trial  for  newly  discov- 
testimony."  Irvine,  C,  in  Davis  v,  ered  evidence  which  only  tended  to 
Hilbourn,  41  Neb.  35.  impeach  the  testimony  as  to  the  ex. 
The  appellate  court  refuses  to  dis-  cessive    damages   is    harmless    error. 
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XXU  The  Hsw  Tsial  —  1.  Procedure  and  Borden  of  Proo£  — 

The  new  trial  is  conducted  in  the  same  manner  as  if  it  were  the 
first  trial,*  the  burden  of  proof  remaining  the  same.* 

2.  Parties  and  Pleadings.  —  Kew  parties  may  be  substituted* 
and  the  pleadings  amended,*  but  the  parties  are  restricted  to  the 
same  issues.* 

3.  Whether  Trial  by  Same  Judge  and  Jury.  —  On  the  new  trial  all 

Koenigsberger   v,     Richmond     Silver  as  to  the  date  of  the  judgment  is  an 

Min.  Co.,  158  U.  S.  41.  immaterial  and  harmless  error.     Ger- 

Weight  of  Evidence.  —  Where  a  court  mand  v,  Littleton,  22  Kan.  730. 
refused  a  motion  to  set  aside  a  verdict       Qranting  Hew  Trial  for  Harmlew  Error 

as  against  the  weight  of  evidence,  it  — Order  Bovoned.  —  Where  it  appears 

cannot  be  said  that  the  error  was  harm-  from  admissions  in  the  pleadings  and 

less  because  the  court  had  refused  to  from  findings  not  excepted  to  that  the 

instruct  the  jury  to  return  a  verdict  in  new  trial  was  granted  for  a  harmless 

favor  of  the  defendant  upon  the  plain-  and  immaterial  error,  and  the  ruling 

tiff's  evidence,   as  the  questions  were  could  not  be  based   upon   any  other 

not  identical.     Metropolitan  R.  Xo.  v.  ground,  the  order  granting  a. new  trial 

Moore,  121  U.  S.  558.  will  be  reversed.     Hayes  v.  Fine,  91 

Error  in  Prematurely  Overmling  Xo-  Cal.  391. 
tion.  —  Where  a  motion  for  a  new  trial        1.  Gott  v.  Judge,  42  Mich.  625;  Bren- 

was  denied  pending  an  application  to  ner  v.  Coerber,  42  111.  497;  Walton  v, 

the  Supreme  Court  for  leave  to  prove  Bostick,  i  Brev.  (S.  Car.)  162;  Hudson 

an    exception,   error    in    prematurely  v.  Strickland,  49  Miss.  591;    Dows  v, 

overruling  the  motion   is  not    preju-  Swett,  127  Mass.  364;  Paul  v,  Luttrell, 

dicial  where    the  application    to    the  i    Colo.   491;    O'Neill    z/.    Brown,   61 

Supreme  Court  was  subsequently  de-  Tex.  34. 
nied.     McLean  v.  Crow,  88  Cal.  644.  Where  the  adverse  parly  has  actual 

Eight  to  Have  Court  in  Baao  Pan  on  notice,  no  copy  of  the  order  granting 

Xotion.  —  The  objection  of  a  defeated  the  new  trial  need  be  served  before  the 

party  that  he  was  entitled  to  have  his  second   trial.     Kayser  v,  Hartnett,  67 

motion  for  a  new  trial  passed  upon  by  Wis.  250. 

all  the  judges  of  the  Superior  Court  in        The  new  trial  should  be  conducted 

banc  is  not  a  ground  for  reversal  where  as  far  as  possible  as  if  no  prior  trial 

the  Supreme  Court  can  see  that  there  had  taken  place.     Mahoncy  v,  Ashton, 

was  no  ground  in  the  record  for  grant-  4  Har.  &   M.  (Md.)  295. 
ing  a  new  trial,  as  it  will  be  presumed        2.  Eurden  of  Proof.  —  On    a    second 

that  the  court  in  banc  would  have  de-  trial  in  ejectment  the  burden  of  proof 

nied  the  motion.     Coursen  v.  Ely,  37  is  not  changed  although  since  the  first 

III.  338.  trial  the  plaintiff  has  obtained  restitu- 

Defense  of  Set-oif.  —  Where  the  only  tion  of  the  property  under  a  judgment 

defense  to  the  action  is  set-off,  and  this  rendered  on   the  verdict  at  the   first 

has  been  voluntarily  withdrawn  before  trial.     Donahue  v,  Klassner,  22  Mich, 

trial  by  the  defendant,  it  is  harmless  to  252. 

deny  him  a  new  trial  on  the  ground  of        8.  Brown  v,  Cody,  115  Ind.  484. 
his  inability  to  attend  the  trial,  since        4.  Gordon   v,  Downey,  i  Gill  (Md.) 

he  can  St  ill  recover  on  his  set-off.     Bru-  41;  Shippy  t'.  Au  Sable,  85  Mich.  280; 

son  V.  Clark,  151  III.  495.  McCorkle  v,  Everett,  (Tex.  Civ.  App. 

Consideration  of  Al&davit.  —  Error  of  1897)  41  S.   W.  Rep.  136.    See  contra, 

the  court  in   refusing  to  consider  an  Taylors/.  Keeler,  51  Conn.  397. 
affidavit  in  support  of  a  motion  for  a        5.  The  parties  are  restricted  to  the 

new  trial  is  not  a  ground  for  a  reversal  same  theory  of  the  case.     Lake  Shore, 

where  it  appears  that  a  consideration  etc.,  R.  Co.  v,  Peterson,  144  Ind.  214. 
of  the  affidavit  would  not  have  caused        After  a  trial  on  the  merits  a  defend- 

a    different    result.     Taylor    v.    First  ant  will  not  be  permitted  on  a  new  trial 

Cong.  Church,  7  Ind.  App.  388;  Hall  to  raise  for  the  first  time,  and  upon  an 

V,  Robinson,  25  Iowa  91.  amended  answer,   the  objection   that 

Error  as  to  Bate  of  Jadgment.  —  An  there  is  a  defect  of  parties  plaintiff, 

error  in  an  order  granting  a  new  trial  Jones  v.  Foster,  67  Wis.  296. 
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jurors  of  the  former  panel  are  ineligible,^  but  the  new  trial  may 
be  had  before  the  same  judge.* 

4.  Effect  of  Proceedings  at  Former  TriaL  —  Generally  the  rulings 
of  the  court  or  the  waivers  of  the  parties  are  not  binding  on  the 
second  trial,*  and  no  references  to  the  verdict  or  the  rulings  at 
the  first  trial  should  be  made.^ 

5.  Hew  Trial  in  Criminal  Caset.  —  The  effect  of  granting  a  new 
trial  in  a  criminal  case  is  to  put  the  case  in  the  same  position  in 
which  it  was  before  any  trial  had  taken  place.*  Neither  a  second 
arraignment  •  nor  a  second  indictment  ^  is  necessary.  No  pre- 
sumption of  guilt  arises  from  the  former  conviction,  and  it  must 
not  be  alluded  to  in  the  argument.* 

6.  Hew  Trial  on  Kandate  from  Appellate  Conrt.  —  See  article  Man- 
date AND  Proceedings  Thereon,  vol.  13,  p.  853  et  seq, 

XXTTT.  SUBSEQUEVT  Hew  Teials  — 1.  Hnmber  of  Hew  Triali— 
a.  Generally.  —  In  the  absence  of  statutory  prohibition  it  seems 
that  there  is  no  limit  to  the  number  of  new  trials  which  may  be 
granted  in  a  cause  upon  proper  grounds.*    A  new  trial  should 

1.  Argent  v.  Darrell,  2  Salk.  648;  10  Tex.  App.  515;  Moore  v.  State,  3i 
Rex  V.  Mawbcy,  6  T.  R.  619.  Tex.  App.  666. 

On  disagreement  of  the  jury  the  case  Hew  Trial  at  the  Bame  Term.  —  Where 

cannot  be  tried  by  another  jury  drawn  a  new  trial  is  granted  the  case  may  be 

from  the  same  panel.     Wilson  v.  Bar-  tried  again  at  the  same  term,  but  the 

num,  I  Wall.  Jr.  (C.  C.)  347.  defendant  should  be  allowed  sufficient 

2.  A  judge  IS  not  at  liberty  to  refuse  time  to  prepare  for  trial.  Lott  v.  State, 
to    rehear  a  cause  in   which   he  has  41  Tex.  121. 

granted  a  new  trial.     Fry  v,  Bennett,  6.  A  Seoond  Arraignment  is  not  neces- 

3  Bosw.  (N.  Y.)  200.  sary  on   a  second  trial.     See  article 

Where  a  criminal  case  is  reversed  a  Arraignment  and  Plea.  vol.  2,  p.  763. 

new  trial  must  be  had  before  the  same  7.  A  Seoond  Indietment  is  not  required 

trial   court  although  no  special  order  on  a  second  trial  where  the  original 

for  that  purpose  is  entered  by  the  Su-  indictment  has  not  been  adjudged  in- 

preme  Court.     Matter  of  Kazer,  5  Ohio  sufficient.     States/.  Hughes,  2  Ala.  102. 

544.  Ohaageof  Venne.  —  Where  a  new  trial 

8.  Gott  z/.  Judge,  42  Mich.  625;  Dows  is    granted    for    error    in    refusing  a 

V,  Swett,   127  Mass.  364;    Mitchell  v.  change  of  venue,  in  order  to  secure  a 

Bannon,   10  111.   App.   340;    Crim    v,  change   for  the  second  trial  new  affi- 

Stark weather,    32    Hun  (N.   Y.)  350;  davits  must  be  filed,  showing  that  the 

Hays  V.  Hynds,  28  Ind.  531.  cause  for  a  change  of  venue  still  exists. 

4.  Crawford  v.  Morris,  5  Gratt.  (Va.)  State  v.  Nash,  7  Iowa  347. 

90.  8.  Although   the    court   should    not 

Betraotion  of  Admieeion.  —  Where  an  allude  in  the  instructions  to  the  former 

order  for  a  new  trial  before  a  referee  conviction,  it  may  inform  a  jury  that 

directs  that  the  evidence  taken  on  the  the  defendant  has  been  acquitted  of  a 

former  trial  shall  stand  as  evidence  on  higher  grade  of  the  offense  and  is  on 

the  new  trial,  a  party  cannot  retract  an  trial  for  a  lower  grade  only.     West  v, 

absolute    and    unqualified    admission  State,  7  Tex.  App.  150;  Pharr  v.  State, 

made  at  the  first  trial,  unless  by  leave  10  Tex.  App.  485. 

of    court.      Owen    v,   Cawley,    36   N.  9.  Florida,  —  Pensacola,  etc.,  R.  Co. 

Y.    600,    affirming   42    Barb.    (N.   Y.)  v,  Nash,  12  Fla.  497. 

105.  Georgia,  —  Chambers    v.    Collier,   4 

5.  Where  a  new  trial  is  granted  on  Ga.  193;  Monroe  Female  University  v. 
appeal  the  case  stands  in  the  same  Broadfield,  30  Ga.  i;  Morgan  v.  Mor- 
condition  as  if  a  new  trial  had  been  gan,  15  Ga.  288. 

granted   in   the   trial    court.      Cox   v.        Massachusetts,  —  Clark     v,    Jenkins, 
State,  7  Tex.  App.  495;  Hatch  v.  State,     162  Mass.  397. 
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be  granted  as  often  as  prejudicial  errors  are  committed  and 
excepted  to.^ 

b.  For  Errors  of  Law.  —  This  is  the  rule  where  errors  of 
law  have  occurred  at  each  trial,  it  being  the  duty  of  the  court  to 
grant  a  new  trial  as  often  as  the  verdict  is  erroneous.* 

c.  For  Insufficiency  of  the  Evidence  —  Concurrent 

Verdicts.  —  But  a  distinction  is  made  where  the  judge  disagrees 
with  the  jury  on  questions  of  fact.*  If  several  juries  have  agreed 
as  to  questions  of  fact,  a  second  or  third  concurrent  verdict  will 
not  be  set  aside  merely  because  contrary  to  the  views  of  the  judge.* 

Missouri,  — State  v.  Horner,  86  Mo  8.  Silsbee  v.  Lucas,  53  111.  479:  Coffin 

71;    Wright  V.   Adams,   12  Mo.  App.  v.   Phenix  Ins.  Co.,  15  Pick.  (Mass.) 

376;  State  V.   Edwards,  35   Mo.   App.  291;  Wilson  v.  Gordon,   20  Tex.  569; 

680;    State  V.   Edwards,  36  Mo.  App.  Wilkie  v,  Roosevelt,  3  Johns.  Cas.  (N. 

425;  Lovell  V.  Davis,  52  Mo.  App.  347;  Y.)2o6. 

Nicol    V.    Hyre,    58    Mo.    App.    134;  In  Van  Doren  v.  Wright,  65  Minn. 

0*Nei]  V.  Young,  etc.   Seed*  etc.,  Co.,  80,  anew  trial  was  granted  for  error  in 

58  Mo.  App.  628.  the  instructions  although  the  plaintiff 

New  York,  —  Wilkie  v.  Roosevelt,  3  had   recovered  the   fourth   successive 

Johns.  Cas.  (K.  Y.)  206.  verdict  against  the  defendant.      The 

Texas.  —  Wilson  v.  Gordon,  20  Tex.  court  said:    "  It  would    certainly    be 

568.  error,  after  four  trials,  and  four  success- 

England»  —  Parker   v.   Ansel,   2  W.  ive  verdicts  in  favor  of  a  party,  to  set 

Bl.  963;  Goodwin  v.  Gibbons,  4  Burr,  aside  the  verdict  as  being  against  the 

2108;  Tindal  v.  Brown,  i  T.  R.  167.  evidence,   provided   there  is  sufficient 

1.  Berks  County  v.  Ross,  3  Binn.  evidence  to  fairly  justify  it.  Of  course 
(Pa.)  520;  Keble  v.  Arthurs,  3  Binn.  this  rule  would  not  apply  if  prejudicial 
(Pa.)  26;  Burkan  v.  Bucher,  2  Binn.  errors  of  law  occurred  during  the  trial, 
(Pa.)  467;  Van  Blarcom  v.  Kip,  26  N.  which  were  duly  excepted  to  and  urged 
J.  L.  351;  Ross  V.  Ross,  5  B.  Mon.  as  a  ground  for  a  new  trial.  Unfortu- 
(Ky.)  20;  Moore  v.  Cherry,  i  Bay  (S.  nately,  this  is  the  condition  of  this 
Car.)  269;  Munn  v.  Perkins,  i  Smed.  &  case." 

M.   (Miss.)  412;    Gumming  v.  Fryer,  4.  Wolbrecht  v.  Baumgarten,  26  111. 

Dudley  (Ga.)  182;    Hill  v.   Deaver,   7  291;    Fowler  v.   iCtna  F.   Ins.  Co.,  7 

Mo.  57;  Humbert  z/.  Eckert,  7  Mo.  259;  Wend.  (N.  Y.)  270. 

Jackson  v.  McMurray,  4  Colo.  76.  Two    Concurrent  Verdicts.  —  If  there 

The  Bule  in  Equity  is  that  where  one  are  no  errors  of  law,  two  concurrent 

verdict  goes  one  way  and  the  second  verdicts  on  conflicting  evidence  should 

verdict  the  other  way,  the  court  will  be  conclusive  although  in  the  opinion 

usually  order  a  third  trial,   and  the  of  the  judge  the  verdicts  are  against 

third  verdict  will  be  regarded  as  con-  the    weight   of    evidence.      Joyce    r. 

elusive.     Dan.  Ch.  Pr.  (5th  ed.)  1125,  Charleston  Ice  Mfg.  Co.,  50  Fed.  Rep. 

citing  Wyatt'sPr.  263.  371;  Griffith  v.  Willing,   3   Binn.  (Pa.) 

Thefleopeof  Inquiry  on  Appeal  is  lim-  317;    Frost  v.  Brown,  2  Bay  (S.  Car.) 

ited  to  the  order  granting  the  second  139. 

new  trial.      The   appellate  court  will  But  a  new  trial   may   be  awarded 

not  review  the  action  of  the  lower  court  where  in  the  opinion  of  the  trial  court 

in  granting  the  first  new  trial.     Pendle-  the  juries  have  returned  two  concur- 

ton  St.   R.  Co.  V.  Stallmann,  22  Ohio  rent  verdicts  which  were  against  the 

St.  I.  preponderance  of  the  evidence,  as  to 

2.  Coffin  V,  Phenix  Ins.  Co.,  15  Pick,  both  negligence  and  the  amount  of 
(Mass.)  291;  Van  Doren  v,  Wright,  65  damages.  Gilligan  ».  New  York,  etc., 
Minn.  80.  R.  Co.,  i  E.  D.  Smith  (N.  Y.)  453. 

A  Third  Kew  Trial  should  be  granted  Where  Three  Hew  Trials  Were  Oranted, 
where  the  jury  has  followed  erroneous  each  resulting  in  a  verdict  for  the  plain- 
instructions  of  the  court  on  a  material  tiff,  in  an  action  for  personal  injuries 
point.  Wright  w.  Adams,  12  Mo.  App.  chargeable  to  negligence,  it  is  revers- 
376.  iblc  error  for  the  trial  court  to  order 
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2.  Humber  Beitricted  by  Statute.  —  In  many  states  the  number 
of  new  trials  which  may  be  granted  to  one  party  is  limited  by 

statutes.^     The  object  of  such  statutes  is  to  make  concurrent 
verdicts  of  different  juries  conclusive  on  questions  of  fact,  although 

not  approved  by  the  judge,*  and  such  statutes  do  not  apply  where 
there  has  been  a  mistrial  on  account  of  errors  of  law.* 

another  trial.     Hazzard  v.  Savannah,  Ind.  273;  State  z^.  Adams,  12  Mo.  App. 

77  Ga.  54.  436. 

Where  the  evidence  was  conflicting  9.  Turner  z;.  Ross,  i  Humph.  (Ten n.) 

on  aU    material   issues,   it  is   not  an  16;     Wilson     c.     Greer,     7     Humph, 

abuse  of  discretion  for  the  lower  court  (Tenn.)  513;    Trott ».  West,   10  Yerg. 

to  refuse  a  new  trial  after  there  have  (Tenn.)  500;  East  Tennessee,  etc.,  R. 

been  three  concurrent  verdicts  in  favor  Co.  v.  Hackney,  i  Head  (Tenn.)  169. 

of  the  same  party.     Keans  v.  Jones,  77  But  see  contra^  Watterson  v.  Moore, 

Ga.  90;  Central  R.,  etc.,  Co.  ».  Kent,  23  W.  Va.  404;  Williams  v.  Ewart,  29 

91  Ga.  687.  W.  Va.  659. 

If  there  have  been  three  concurrent  Illinoii<—8iii&eieiie7  of  Evidence — Third 

verdicts,  the  supervisory  power  of  the  Verdict  Conclusive.  —  Section  27  of  the 

judge  should  then  cease,  and  the  facts  Illinois    Practice   Act,  providing  that 

thus  determined  should  be  conclusive.  "  no  more  than  two  new  trials  upon 

Silsbee  v,  Lucas,  53111.479;  Parmly  v,  the  same  grounds  shall  be  granted  to 

Farrar,  67  111.  App.  624.  the  same  party  in  the  same  cause," 

The  refusal  of  the  trial  court  tc  grant  does  not  prohibit  the  granting  of  new 
a  third  new  trial  on  the  ground  of  in-  trials  for  errors  of  law,  but  only  re- 
sufficiency  of  the  evidence  will  not  be  stricts  the  courts  from  reviewing  the 
interfered  with  by  the  appellate  court  action  of  the  jury  on  the  facts  after 
although  it  would  have  approved  a  two  concurrent  verdicts  have  been  re- 
new trial  on  that  ground.  HoUenbeck  turned.  Parmly.  v.  Farrar,  67  III.  App. 
V,  Marshalltown,  62  Iowa  21.  624. 

Third  Conoorrent  Verdict  —  Insufflcient  Tenneuee.  —  Section  3122  of  the  Ten- 
Evidence. —  in  Massachusetts  ther^  IS  no  nessee  Code,  providing  that  "not 
rule  of  law  limiting  the  number  of  more  than  two  new  trials  shall  be 
times  a  judge  may  set  aside  a  verdict  granted  to  the  same  party,"  does  not 
as  against  the  evidence.  The  fact  that  prevent  new  trials  for  errors  in  the 
three  successive  verdicts  for  the  plain-  charge  of  ihe  court,  error  in  the  admis- 
tifif  have  been  returned  does  not,  of  sion  or  rejection  of  evidence,  miscon- 
itself,  make  it  the  legal  duty  of  the  duct  of  the  jury,  or  other  errors  of  law. 
court  to  allow  the  last  verdict  to  stand  The  act  was  intended  to  prevent  trial 
if  not  supported  by  sufficient  evi-  courts  from  setting  aside  two  concurrent 
dence.  Clark  v,  Jenkins,  162  Mass.  verdicts  upon  the  merits  of  the  case,  on 
397.  the  ground  that  the  verdict  is  contrary 

Diiagreement  of  Juries  —  Fonrth  Ver-  to  the  evidence  or  not  sustained  by 

diet.  —  Where    there   have  been  three  sufficient    evidence.      Knoxville   Iron 

disagreements     of     juries,     and     the  Co.  v,  Dobson,  15  Lea  (Tenn.)  409. 

fourth    verdict   is,    in    the  opinion  of  Such  provision  is  not  in  conflict  with 

the  trial  j  udge,  against  the  weight  of  the  the  Fourteenth  Amendment  to  the  Fed- 

evidence,  and  does  not  meet  with  his  eral  Constitution.     Louisville,  etc.,  R. 

approval,  a  new  trial  should  be  granted  Co.  v.  Woodson,  134  U.  S.  6x4. 

because  the  verdict  is  contrary  to  the  If  the  court  has  set  aside,  upon  the 

evidence.      Richolson   v.  Freeman,  56  motion  of  some  party,  the  verdicts  of 

Kan.  463.  two  juries,  upon  the  ground  that  the 

1.  Stanberry  v,  Moore,  56  111.  472;  evidence  is  not  sufficient  to  sustain 
Judah  V,  Vincennes  University,  23  Ind.  them,  the  power  of  the  court  is  at  an 
273:  Shirts  V,  Irons,  47  Ind.  445,  end  to  grant  another  new  trial  to  the 
Charles  z\  Malott,  65  Ind.  184:  Hum-  same  party  upon  the  facts  or  merits, 
bert  V,  Eckert,  7  Mo.  259;  Garnett  v.  Knoxville  Iron  Co.  v.  Dobson,  15  Lea 
Kirkman,  33  Miss.  389;  Ray  v,  Mc-  (Tenn.)  409;  Trolt  r.  West,  10  Yerg. 
Cary,  26  Miss.  404;  Wildy  v.  Bonney,  (Tenn.)  499;  East  Tennessee,  etc.,  R. 
35  Miss.  77.  Co.  V.  Hackney,  i  Head  (Tenn.)  170; 

2.  Judah  V.  Vincennes  University,  23  Burton  v.  Gray,  10  Lea  (Tenn.)  580. 
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8.  Hnmber  After  Beyersal  —  Vo  Saatrietion  aa  to  Bavemia.  —  The 
power  of  appellate  courts  to  reverse  and  remand  a  case  for  a  new 
trial  is  not  restricted  by  such  statutes,*  A  new  trial  granted  by 
the  appellate  court  is  not  to  be  counted  as  a  new  trial  within  the 
number  restricted.* 

Unless  it  appears  of  record  that  a  Tazaa.  —  Where  the  statute  provides 

party  has  obtained  two  new  trials  on  that  "  not  more  than  two  new  trials 

the  ground  of  errors  of  law,  it  Is  error  shall  be  granted  to  either  party  in  the 

for  a  trial  court  to  set  aside  a  third  ver-  same  cause,  except  the  jury  have  been 

diet  and  grant  a  new  trial.     Turner  v,  guilty  of  some  misconduct,  or  erred  in 

Ross,  I  Humph.  (Tenn.)  i6;  Ferrell  v,  matter  of  law,'*  a  third  new  trial  will 

Alder,  2  Swan  (Tenn.)  78.  not  be  granted  for  improper  admission 

XiMOvri.  —  Rev.     Stat.     Mo.     1889,  or  exclusion   of  testimony.     Rains  v. 

§  2241,   provifles  that  "  only  one  new  Hood,  23  Tex.  555. 

trial  shall  be  allowed  to  either  party,  A  third  new  trial  will  be  set  aside  for 

except,  first,  where  the   triers  of  the  error  in  matter  of  law  where  the  ver- 

fact  shall  have  erred  in  a  matter  of  law;  diet  is  based  on  insufficient  evidence, 

second,  when  the  jury  shall  be  guilty  Randall  v,  Collins,  58  Tev.  231;  Gib- 

of  misbehavior;  andevery  order  allow-  son    v.    Hill,   23  Tex.   77;    or    where 

ing  a  new  trial  shall  specify  of  record  erroneous  instructions  were  given,  and 

the  ground  or  grounds  on  which  said  followed  by  the  jury,  Austin  v.  Talk, 

new  trial  is  granted.'*     This  is  con-  26  Tex.  127. 

strued  to  permit  any  number  of  new  Commrring  Yerdiets. —  Where  the  first 
trials  where  there  is  an  error  of  law,  or  verdict  was  set  aside  because  the  dam- 
erroneous  instruction,  or  misbehavior  ages  awarded  were  excessive,  a  second 
of  the  jury.  Hill  v,  Deaver,  7  Mo.  57;  verdict  for  a  larger  sum  is  not  a  con- 
Pratte  v.  Judge,  12  Mo.  194;  Boyce  v,  curring  verdict,  and  may  be  set  aside 
Smith,  16  Mo.  317;  State  v.  Adams,  76  on  the  same  ground.  U.  S.  v.  Ta£fe, 
Mo.  605;  State  v.  Edwards,  36  Mo.  78  Fed.  Rep.  524. 
App.  425;  State  V,  Horner,  86  Mo.  71;  1.  Stanberry  v.  Moore,  56  III.  472; 
State  V,  Edwards,  35  Mo.  App.  680;  Silsbe  v.  Lucas,  53  111.  479;  Illinois 
Harrison  v,  Cachelin,  23  Mo.  117.  Cent.  R.  Co.  v.  Patterson,  93  111.  290; 

In  McShane  v.  Sanderson,  108  Mo.  De  Soto  v.  Buckles,  40  111.  App.  85; 
316,  and  O'Neil  «/.  Young,  etc..  Seed,  Atchison,  etc.,  R.  Co.  v.  Alsdurf,  68  111. 
etc.,  Co.,  58  Mo.  App.  628,  it  was  App.  149;  Shirts  v.  Irons,  47  Ind.  44s; 
held  that  if  for  any  cause  a  new  trial  Roberts  v.  Robeson,  22  Ind.  456;  Head- 
had  been  granted,  a  second  new  trial  rick  v.  Wisehart,  57  Ind.  129;  Charles 
could  not  be  granted  except  for  the  v.  Malott,  65  Ind.  184;  Boyce  7'.  Smith, 
two  causes  excepted  in  the  section  16  Mo.  317;  Harrison  v.  Cachelin,  23 
quoted  JM/rii.  But  in  Kreisz'.  Missouri  Mo.  117;  Dennison  v.  Genesee  Circuit 
Pac.  R.  Co.,  131  Mo.  533,  it  was  held  Judge,  37  Mich.  285;  Louisville,  etc., 
that  the  court  has  power  to  grant  either  R.  Co.  v,  Woodson,  134  U.  S.  614. 
party  a  new  trial  where  the  evidence  But  see  contra^  Carmichael  v,  Geary, 
IS  insufficient  to  support  the  verdict  27  Ind.  362. 

although  the  same  party  has  already  Questions  of  YuX,  —  A  statutory  pro- 
been  granted  a  new  trial  for  errors  of  hibition  against  granting  more  than 
law  or  misbehavior  of  the  jury.  two  new  trials  to  the  same  party  will 

Under  this  statute   the  same  party  prevent  the  appellate  court  from  grant- 

cannot  have  a  second  new  trial  on  the  ing  a  new  trial  upon  questions  of  fact, 

ground  of  the  insufficiency  of  the  evi-  Knoxville  Iron  Co.  v.  Dobson,  15  Lea 

dence  where  he  has  secured  the  first  (Tenn.)  409. 

new  trial  on  that  ground.  McFarland  2.  Burton  v.  Brashear,  3  A.  K. 
V.  U.  S.  Mutual  Accident  Assoc.,  124  Marsh.  (Ky.)  276;  Beckman  v.  Rich- 
Mo.  ao4«  ardson,  28  Kan.  648. 
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By  William  B.  Hale. 

I  DxTnriTiov  avd  Hatxtbe  of  Omcx,  997. 

1.  In  General y  997. 

2.  Character  as  a  Party  and  as  an  Officer  of  Caurt^  998, 

3.  Majority  of  Infant  Pendente  Lite^  1000. 

4.  Death  of  Next  Friend^  1002. 

IL   APPOIKTMEVT,  1002. 

I.  Necessity  and  Propriety  of  Suing  by  Next  Friend^  ioo2, 

a.  Infants y  1002. 
(i)  General  Statement  of  Pule,  1002. 
(2)  Guardian  ad  Litem  or  Next  Friend,  loii. 

b.  Married  JVomen,  1012. 

c.  Insane  Persons,  Lunatics,  etc.,  10 13. 

d.  Application  and  Illustration  of  Principles,  10 14. 
(i)  Proceedings  Properly  Brought  by  Next  Friend, 

1014. 
(2)  Next  Friend  Unnecessary  or  Improper,  1015. 
8.  Effect  of  Failure  to  Appoint  or  Irregular  Appointment ^  10 16. 

a.  In  General,  1016. 

b.  Irregularity  Cured  or  Waived,  10 18. 

c.  Manner  of  Raisif^  Objection,  102 1. 
(i)  Plea  in  Abatement,  102 1. 

2)  Motion  to  Dismiss  or  Set  Aside  Proceedings^  1022. 
^3)  Demurrer,  1023. 
4^  Answer  or  Plea  to  Merits,  1024. 
51  Demurrer  Ore  Tenus,  1024. 
J6S  Motion  for  Nonsuit,  1024. 
(7)  Motion  in  Arrest,  1025. 

3.  Power  to  Appoint,  1025. 

4.  Application    and   Proceedings  for    Appointment — Implied 

Appointment,  1026. 

5.  Time  of  Appointment,  1030. 

6.  Order  of  Appointment,  1031. 

7.  Who  May  Be  Appointed,  1032. 

8.  Oath  and  Bond,  1034. 

DL  POWEB8  AVD  DXTTIEfl,  1035. 

1.  In  General,  1035. 

2.  Employment  of  Attorney,  10^7. 

3.  Payment  and  Satisfaction  of  judgment,  1037. 

4.  Effect  of  Defaults,  Admissions^  etc,  1039. 

5.  Arbitration,  Compromise,  and  Settlement,  1040. 
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IV.  COVTBOL  An  DVTT  OF  COVXT,  IO4I. 

1.  In  General y  1041. 

2.  Inquiry  Whether  Suit  Is  for  Benefit  of  Infant^  1043. 

y.  Tbxmivatiov  of  Officb,  1044. 
YI  C08T8,  Fees,  ahd  Allowavgbs,  1044. 

1.  Costs y  1044. 

a.  Liability^  1044. 

(i^  In  General^  1044. 

(2)  Infant* s  Arrival  at  Majority — Effect^  1047. 

b.  Security  for  Costs^  1047. 

c.  Suing  in  Forma  Pauperis^  1048. 

2.  ^^«  and  Allowances^  1049. 

vn.  PisADnroB,  1049. 

1.  In  Whose  Name^  1049. 

2.  Allegations  as  to  Plaintiff's  Disabilityy  105 1. 

3.  Allegations  as  to  Appointment  or  Admission  to  Sue^  1052. 

4.  Particular  Actions  by  Infants^  1054. 

vm  JinmKSiTT,  1054. 

1.  /«  General^  io54' 

2.  Infant's  Day  in  Courts  ^^SS* 

3.  2?/7/j  /^  Impecuhy  1056. 

4.  ^^rw  ^  yudgmenty  1056. 

5.  2?y  Agreement  or  Consent^  ioS7- 

rC  AFFXAL  AHD  SBBOB,  1058. 

CROSS-REFERENCES. 

Sec  in  general  articles  GUARDIANS,  vol.  9,  p.  ZZ6\  HUSBAND 
AND  WIFE,  vol.  10,  p.  191;  INFANTS,  vol.  10,  p.  581; 
INSANE  PERSONS,  vol.  10,  p.  1169. 

I  DEFiniiov  AVD  Hatxtbe  OF  Office  —  1.  In  General — Deflnitioii. 
—  A  next  friend  is  one  who,  though  not  regularly  appointed 
guardian,  represents  in  a  suit  a  party  thereto  who  is  not  sui  juris, 
as  an  infant  or  married  woman.  The  term  is  synonymous  with 
prochein  ami,  which  is  the  Norman-French  term.*  He  is  but  a 
species  of  attorney.* 

Diitiflgiiiihdd  from  Chuurdiaa.  — There  is  but  little  substantial  differ- 
ence between  the  office  of  next  friend  and  that  of  a  guardian  ad 
litem.  The  chief  distinction  is  that  the  former  term  is  usually 
applied  to  one  who  appeafs  on  behalf  of  a  plaintiff,  while  the  cor- 
responding representative  of  a  defendant  is  usually  denominated 
a  guardian  ad  litem,^     But  this  distinction  is  not  universal,  and 

1.  Pl  prochein  ami  \s  one  SiAmin^A  hy  A  next  friend  dlfifers  from  an  at- 
the  court  to  prosecute  for  an  Infant  be-  torney  in  that  he  has  control  over  the 
cause  otherwise  the  infant  might  be  suit  and  is  liable  for  the  costs.  Sin- 
prejudiced  by  the  refusal  or  neglect  clair  v.  Sinclair,  13  M.  &  W.  640./^ 
of  his  guardian.  Isaacs  v,  Boyd,  5  Parke.  B. 
Port.  (Ala.)  388.  8,  See  article  Infants,  vol.  10,  p.  581. 

t.  Isaacs  If.  Boyd,  5  Port.  (Ala.)  388;  A  guardian  ad  litem  and  a  prochein 

Anonymous,  2  Hill  (N.  Y.)  417.  ami  are  different  in    that   though    an 
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by  the  practice  and  statutes  of  some  states,  a  plaintiflf  under  dis- 
ability must  be  represented  by  a  guardian  ^^/  litem.^  There  is 
substantially  no  difference  between  such  a  guardian  ad  litem  and 
a  next  friend. 

2.  Character  aa  a  Party  and  as  an  Offioer  of  Court.  — A  v«zt  Vrlnd, 
or  Proohein  Ami,  Ii  Hot  a  Party  to  the  suit,  but  simply  a  person 
appointed  by  the  court  to  look  after  the  interests  of  one  who 
by  reason  of  some  legal  disability  is  unable  to  look  after  his  own 
interests,  and  to  manage  the  suit  for  him.  The  person  for  whose 
benefit  the  suit  is  prosecuted  is  the  real  party.*     It  follows  from 

infant  may  prosecute  by  the  latter,  he  v,  Crowder,  2  Ired.  Eq.  (N.  Car.)  478; 

must  always    defend   by  the  former.  Smith  v.  Smith,  108  N.  Car.  365. 

Miles  V,  Kaififler,  10  Yerg.  (Tenn.)  10,  Ohio,  —  Burkham  v.  Cooper,  2  Ohio 

30  Am.  Dec.  425.  Cir.  Ct.  Rep.  77. 

A  guardian  ad  litem  is  never  appointed  Texas,  —  Gulf,  etc.,  R.  Co.  v,  Styron, 

except  for  an  infant  defendant.     Priest  66    Tex.    421.    And    see    Wygal    v, 

V.  Hamilton,  2  Tyler  (Vt.)  49;  Clark  r.  Myers,  76  Tex.  598. 

Piatt,  30  Conn.  282.  Vermont.  —  Brown    v.   Hull.   16  Vt, 

But  married  women  and  insane  per-  673;  Duffy  z/.  Pinard,  41  Vt.  297. 

sons  are  sometimes  permitted  to  pros-  United  States,  —  Williams  v.  Rltchey, 

ecute  by  next  friend.     See  infra^  II.  i.  3  Dill.  (U.  S.)  406. 

Necessity  and  Propriety  of  Suing  by  Next  England. — Sinclair    r.    Sinclair,    13 

Friend.  M.  &  W.  640;  In  re  Corsellis,  48  L.  T. 

**  Such  a  next  friend  is  in  the  nature  N.  S.  425;  Melluish  v.  Collier,  14  Jur. 

of  a  guardian  ad  litem,  the  chief  differ-  621,  19  L.  J.  Q.  B.  493. 

ence  being  that  th*e  former  is  the  curator  The  suit  "although  attended  by  a 

of  an  infant  plaintiff  and  the  latter  of  next  friend,  is  the  suit  of  the  infant." 

an  infant  defendant."     Turner  2^.  Pat-  Bartlett  v.    Batts,  14  Ga.  539,  quoted 

ridge,   3   P.   &  W.  (Pa.)  172,  citing  i  in  Beliveau    v,  Amoskeag  Mfg.  Co., 

Tidd's  Pr.  69.  (N.  H.  1895)  40  Atl.  Rep.  734. 

"  The  relation  of  ^procheinami  to  the  Vatnre  of  OAm.  —  Kprochein  ami,  or 
infant  is  similar  to  that  of  a  guardian  guardian  by  whom  a  suit  in  behalf  of 
ad  litem  to  his  ward.  *  *  ♦  Both  an  infant  is  prosecuted,  is  merely  a 
are  mere  agents,  appointed  either  theo-  manager  or  conductor  of  the  suit  and 
retically  or  in  fact  by  the  court,  to  con-  is  not  a  party  for  any  purpose,  the  in- 
duct the  business  of  the  suit  for  the  fant  being  the  real  party.  Brown  v. 
real  parties  whom  they  represent."  Hull,  16  Vt.  673,  holding,  for  this 
Leavitt  v,  Bangor,  41  Me.  458.  reason,  that  a  petition  to  vacate  the 

1.  Seei«/ra,  II.  1.  Necessity  and  Pro-  judgment  in  such  case  need  not  be 

priety  of  Suing  by  Next  Friend,  served  on  the  next  friend  or  guardian, 

t.  Georgia.  —  Bartlett  v,  Batts,  14  Ga.  nor  need  he  be  named  in  it.    See  also 

539-  Duffy  v.  Pinard,  41  Vt.  297,  holding 

Indiana,  —  Whittem  v.  State,  36  Ind.  that  under  the  statute  requiring  a  rec- 

196.  ognizance  for  costs  "  by  some  person 

Maine,  —  Soule  v,  Winslow,  64  Me.  other  than  the  plaintiff,"  the procMn 

5x8;    Leavitt  v.  Bangor,  41  Me.  458;  ami  may  he  recognized. 

Sanborn  v.  Merrill,  41  Me.  467.  The  guardian  or  next  friend  is  not  in 

Maryland.  — Baltimore,  etc.,  R.  Co.  any  legal  sense  a  party  to  the  action, 

V.  Fitzpatrick,  36  Md.  619.  although  his  name  appears  upon  the 

Massachusetts.  —  Tripp    v.     Gifford,  record.     Tate  v.  Mott,  96  N.  Car.  19. 

155  Mass.  109.  A  next  friend  is   not  a  party,  but 

North  Carolina,  —  Mason  v.  McCor-  rather  an  attornev,  and  hence  may  be 

mick,  75  N.  Car.  263;  George  v.  High,  surety  in    replevin.      Anonymous,    2 

85  N.  Car.   113;  Morris  ».  Gentry,  89  Hill  (N.  Y.)  417.    In  Sinclair  v.  Sinclair, 

N.  Car.  249.     See  also  Branch  v.  God-  13  M.  &  W.  640,  Pollock,  C.  B.,  in- 

din,  2  Winst.  L.  (N.  Car.)  105;  Falls  v.  quired  during  the  argument:    **  Why 

Gamble,  66   N.  Car.  455;    Wilson   v.  is  the prochein  ami  move  a  party  to  the 

Houston,    76    N.    Car.    375;    Walker  suit  than  the  attorney?"    Counsel  re- 
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the  fact  that  a  next  friend  is  not  a  party  to  the  suit,  that  he  is 
not  disqualified  as  a  witness  in  cases  where  a  party  would  be 
incompetent  to  testify;  *  that  his  admissions  or  declarations  out 
of  court  are  not  admissible  in  evidence  as  admissions  of  a  party;  * 

that  the  citizenship  of  the  next  friend  is  not  a  test  of  the  juris- 
diction of  the  federal  courts ;  '  that  the  admission  of  a  next  friend 

plied  that  the  only  di£ference  there  One  who  is  made  prochein  ami  to  an 
could  be  in  this  respect  was-  that  the  infant,  without  his  knowledge  or  con- 
one  is  appointed  by  the  party  himself,  sent,  is  not  disqualified  from  being  a 
and  the  other  by  the  court.  In  the  witness.  Burwell  v,  Corbin,  i  Rand, 
same  case,  Parke,  B.,  said:  **  I  think  (Va.)  131. 

the  parties  to  a  suit  are  the  plaintiff  Contra.  —  A  complainant  prosecuting 
and  defendant,  and  that  a /rt^r^^f'n  am/  a  suit  in  chancery  as  the  next  friend 
is  not  a  party  to  the  suit,  but  simply  a  of  an  infant  is  incompetent  as  a  wit- 
person  appointed  by  the  court  to  look  ness  to  sustain  the  allegations  of  the 
after  the  interests  of  the  infant  and  bill  in  behalf  of  the  infant-.  Pryor  v, 
manage  the  suit  for  him.  He  is  differ-  Ryburn,  16  Ark.  671.  See  also  Hahn 
ent,  no  doubt,  from  the  attorney,  be-  v.  Van  Doren,  i  E.  D.  Smith  (N,  Y.) 
cause  he  has  a  control  over  the  suit  411,  where  a  next  friend  was  held  in- 
and  is  liable  to  the  costs.  In  Slaughter  competent  as  a  witness  as  being  a 
V,  Talbott,  Willes  190,  it  is  said  that  party  to  the  record, 
the  reason  why  they  do  not  appoint  In  Mason  v,  McCormick,  75  N.  Car. 
officers  of  the  court,  or  attorneys,  to  263,  80  N.  Car.  244,  it  was  held  that 
manage  a  suit  in  the  character  of  a  one  who  is  next  friend  and  also  surety 
prochein  ami  is  that  they  appoint  some  for  the  prosecution,  has  a  certain 
person  who  is  to  be  liable  for  the  costs."  "legal     interest     which     might     be 

When  it  appears  with  certainty  that  affected   by  the  event  of  the  action,*' 

the  action  is  based  on  the  right  of  the  and  is  therefore  not  competent  to  tes- 

minor,  that  the  relief  sought  is  such  as  tify  as  to  any  transactions  with  a  party 

he  alone  would  be  entitled  to  on  the  deceased. 

facts  pleaded,  and  that  this  is  sought  Generally,  as  to  the  disqualifying  in- 

for  the  use  and  benefit  of  the  minor,  terest  of  a  next  friend,  see  Head  v, 

the  minor  is  the  real  plaintiff.     Gulf,  Head,  3  Atk.  511;  Sproule  t/.  Botts,  5 

etc.,  R.  Co.  V.  Styron,  66  Tex.  421.  J.    J.    Marsh.   (Ky.)   162;    Peebles  ». 

An  infant  female  who  by  her  next  Stanley,  77  N.  Car.  243;  McLeary  v. 

friend  institutes  an  action  for  her  own  Norment,  84  N.  Car.  235. 

seduction  is  the  plaintiff  in  the  cause,  8.  Deolarattoni  as  ETldenoe.  —  Buck  v, 

and  may  or  may  not,  as  seems  best  to  Maddock,  167  111.   219,  affirmed  (yj  III. 

.her,  attend    court  and   prosecute  the  App.  466,  holding  that  such  admissions 

suit.     Whittem  v.  State,  36  Ind.  197.  can  only  be  received  for  the  purpose 

1.  Disqnalifleatioii    as    a    Wltneu. —  of  impeaching  the  credit  of  the  next 

Leavitt  v.  Bangor,  41  Me.  458;  Lupton  friend  as  a  witness,  and  that  a  proper 

V,  Lupton,  2  Johns.  Ch.  (N.  Y.)  614.  foundation  must  be  laid. 

A  prochnn  ami  is  not  a  party  to  the  8.  Jnrisdiotioxi  of  Federal  Conrti — lU- 

suit,  but  simply  a  person  appointed  by  vene      Cltisexiship.  —  Blumenthal      v. 

the  court  to  look  after  the  interests  of  Craig,  81  Fed.  Rep.  320.     Compare  Pen- 

the  infant  and  manage  the  suit  for  him,  nington  v.  Smith,  45  U.  S.  App.  409,  78 

and  therefore  he  is  not  within  the  ex-  Fed.  Rep.  399,  wherein  the  court  said: 

ception  to  the  general  enactment  in  the  "  Whether  complainant  be  regarded  as 

statute  6  &  7  Vict.,  c.  85.  §  i,  as  a  a  testamentary  trustee  under  the  will, 

party    individually     named     In    the  or  as  a  special  guardian  under  the  New 

record;  and  though  he  be  liable  to  the  Jersey  statute  for  the  sale  of  infants' 

costs,  yet  as  that  statute  takes  away  all  real  estate,  he  is  certainly  not  a  mere 

objection  on  the  ground  of  interest,  he  guardian  ad  litem  or  next  friend,  as  in 

is  a  competent  witness  for  the  plaintiff,  the  cases  cited  by  appellees;  and  it  is 

Sinclair  v.  Sinclair,  13  M.  &  W.  640.  on  his  citizenship,  not  on  that  of  those 

So  the   wife  of  the   next  friend  or  he  represents,  that  the  jurisdiction  of 

guardian  may  be  a  witness  for  the  in-  the  federal  courts  must  stand.**     Citing 

fant  plaintiff.     Bonett  v,   Stowell,   37  Susquehanna,   etc.,   R.,    etc.,    Co.    v. 

Vt.  258.  Blatchford,  ii  Wall.  (U.  S.)  172. 
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by  way  of  amendment  does  not  amount  to  a  change  of  parties ;  ^ 
and  that  the  next  friend  is  not  individually  bound  by  the 
judgement.  * 

▲  V«ct  FrlABd  U  Sagardad  m  %  Putj,  however,  within  the  meaning 
of  certain  statutes  relating  to  the  conduct  of  suits.' 

Af  OfliMr  of  Court.  —  A  next  friend  is  properly  cpnsidered  as  an 
officer  of  the  court  specially  appointed  to  look  after  the  interests 
of  defendants  in  whose  behalf  he  acts.^ 

3.  Majority  of  InCsuit  Pendente  Lite.  —  The  authority  of  the 
next  friend  of  an  infant  terminates  upon  the  latter's  arrival  at 

1.  Admlisioa  bj  Amondmont.  —  Bums  ceiving  notices  to  take  depositions,  and 

V.  Wilson,  I  Mo.  App.  179.  the  like."    Leavitt  v,  Bangor,  41  Me. 

Where  the  next  fnend  is  dead  at  the  458. 
institution  of  the  suit,  the  infant  may  In  an  action  by  an  infant  brought  by 
amend  and  substitute  a  new   name,  his  next  friend,  the  latter  is  the  plain- 
Bond  V,  Dillard,  50  Tex.  302.  tiff  within  the  meaning  of  the  Statutes 

e.  Sfbot   of    Judgmo&t.  —  Darvin    v,  of  1784,  c.  28,  g  11,  requiring  original 

Hatfield,  4  Sandf.  (N.  Y.)  468;  Darrin  writs  to  be  indorsed  by  the  plaintiff  or 

V.   Hatfield,   Seld.    Notes  (N.   Y.)  38;  one  of  them.    Crossen  v.   Dryer,   17 

Bernard  v.  Merrill,  91  Me.  358.  Mass.  222. 

The  Chancery  Court  has  no  jurisdic-  The  frochtin   ami,   or  next  friend, 

tion  to  render  a  decree  against  one  not  though  technically  not  a  party  to  the 

a  party  to  the  suit,  connected  with  it  cause,  is  a  party  within  the  meaning 

merely  as  prochein  ami^  for  the  amount  and  contemplation  of  the  Constitution 

bid  by  the  complainant  for  lands  sold  and  the  Acts  of  Assembly,  to  regulate 

under  order  of  the  court,  and  reported  and  give  force  to  the  constitutional  pro« 

as  paid  by  the  register,  who,  under  vision,  and  is  therefore  capable  of  mak- 

agreement  of  parties,  had  accepted  the  ing  the  suggestion  and  affidavit  for 

draft  of  ih^  prochein  ami  in  satisfaction  removal  of  a  cause  to  another  court  on 

of  the  bid.     Execution  issued  on  such  the  ground  of  prejudice.    Deford  v. 

a  decree  is  void.     Moore  v,  Randolph,  State,  30  Md.  179. 

52  Ala.  530.  4.  Alabama,  —  Isaacs    v.     Boyd,    $ 

Compare  Baker  v,  Flint,  etc.,  R.  Co.,  Port.  (Ala.)  388. 

91  Mich.  298,  wherein  it  was  held  that  Connecticut,  —  McCarrick    v,   Kealy, 

a  judgment  in  favor  of  a  minor  in  an  70  Conn.  642. 

action  brought  by  his  father  as  next  Georgia,  —  Bartlett  v.   Batts,  14  Ga. 

friend,  which  includes  damages  for  loss  539. 

of  earning  capacity  from  the  time  the  Kansas,  —  Sutton  v,  Nichols,  20  Kan. 

injuries  occurred,  is  a  bar  to  an  action  43. 

by  the  father  personally  to  recover  for  Maryland,  —  Baltimore,  etc.,  R.  Co. 

loss    of   services  of  the    son    during  v,  Fitzpatrick,  36  Md.  619. 

minority.      This    decision    proceeded  Massachusetts,  —  Tripp     v,     Gifford, 

upon  the  ground  that  the  father  was  155  Mass.  109. 

estopped  to  claim  such  earnings,  rather  Mississippi,  —  Klaus     v.     State,    54 

than  that  he  was  bound  by  the  judg-  Miss.  644. 

ment  as  a  party  to  the  record.    See  United  States,  —  The   Etna,  z   Ware 

also,    to    the  same  effect,  Goodin  v,  (U.  S.)  462. 

Ravi,  85  Iowa  592.  England.  —  Morgan  v,  Thome,  7  M. 

Where  a  father  prosecutes  as  next  &  W.  400. 

friend  an  action  for  a  personal  injury  Where  an  infant  sues  by  prochein 

to  his  child,  a  judgment  for  the  defend-  ami,  the  prochein  ami  is  in  theory,  as 

ant  is  no  bar  to  a  subsequent  per  quod  originally  he  was  in  fact,  an  appomtee 

action  by  the  father  in  his  own  right  to  or  officer  of  the  court.    Cludleigh  v, 

recover  for  loss  of  services  resulting  Chicago,  etc.,  R.  Co.,  51  111.  App.  491, 

from  the   same  Injury.      Bernard  v,  per  Waterman,  J. 

Merrill,  91  Me.  358.  In  Sinclair  v,  Sinclair,  13  M.  &  W. 

8.  *'  We  do  not  mean  to  say  that  a  640,  Pollock,  C.  B.,  said:  '*  It  appears 

prochein  ami  may  not  be  regarded  as  a  to  me  that  the  view  taken  by  this  court 

party  for  certain  purposes,  such  as  re-  in  the  case  of  Morgan  v,  Thorne,  7  M. 
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majority,^  for  there  is  no  longer  any  reason  for  continuing  the 
office;  but  the  action  does  not  therefore  abate.'  The  infant 
may  be  admitted  to  prosecute  in  his  own  name,'  and  the  name 
of  the  next  friend  may  be  stricken  out  by  amendment.*  But  it 
seems  that  even  an  amendment  is  not  necessary,  and  that  a  mere 
suggestion  upon  the  record  that  the  infant  has  attained  to  full 
age  is  sufficient,  and  the  cause  may  thereafter  proceed  in  his 
name  alone.^  Where  the  infant  has  sued  in  his  own  name  with- 
out objection,  upon  reaching  majority  he  may  proceed  without 
amendment,*  and  the  objection  of  infancy  is  not  thereafter  avail- 
able,''^ but  the  judgment  will  be  binding  on  both  parties  to  the 
action.* 

Th«  Xaftat  May  BMt  whether  or  not  to  proceed  with  the  suit.* 

ft  W.  400,  is  perfectly  correct;  that  he  f.  ^.,  the  guardian,  was  not  entitled  to 

is  not  a  party,  but  is  merely  to  be  con-  receive  the  money  if  recovered, 

sidered    as    an    officer   of   the  court,  8.  Patton  v.  Furthmier,  16  Kan.  29; 

specially  appointed    by  them  to  look  Sibley  v.  Ratliffe,  50  Ark.  477. 

after  the  interests  of  the  infant.    My  4.  Lasseter  v,  Simpson,  78  Ga.  61. 

brother  Parke  there  says:  '  It  appears  Where  a  husband  sues  as  next  friend 

4>erfectly  clear  that  t.'stxy  prochein  ami  of  his  minor  wife,  and  pending  suit  she 

is  to  be  considered  as  an  officer  of  the  becomes  of  age,  the  declaration  can  be 

court,  specially  appointed  by  them  to  amended  so  as  to  strike  out  the  repre- 

look  after  the  interests  of  the  infant.'  sentative  character  of  the  husband  and 

And  my  brother  Alderson  says:  '  It  is  leave  the  suit  to  proceed  in  the  names 

in  fact  almost  the  same  thing  as  ap-  of  the  husband  and  wife.     Bryant  v. 

pointing  an  attorney.'     It  appears  to  Helton,  66  Ga.  477. 

me,   therefore,   that  the  prochHn  ami  5.  Holmes  v.   Adkins,   2   Ind.    398; 

cannot  be  considered  a  party  to  the  Clark  v.  Watson,  2  Ind.  399;  Clements 

suit."  V.  Ramsey,  9  Ky.  L.  Rep.  172;  Ricord 

Agtnt  of  Court  Hot  of  Inlknt.  —  The  v.  Central  Fac.  R.  Co.,  15  Nev.  167; 

next  friend  is  in  reality  but  the  agent  Shuttlesworth  v.  Hughey,  6  Rich.  L. 

of  the  court,  through  whom  it  acts  to  (S.  Car.)  329,  60  Am.  Dec.  130. 

protect  the  interests  of  the  minor.    The  6.  Woodman  v,  Rowe,  59  N.  H.  453. 

court  is  itself  the  guardian.    Seaton  v.  7.  Hicks  v.  Beam,  112  N.  Car.  642; 

Tohill,  (Colo.  App.  1898)  53  Pac.  Rep.  Sibley  v.  Ratliffe,  50  Ark.  477. 

170,  citing  Cole  v.  Superior  Court,  63  Where  aa  Action  Is  Commeneed  by  aa 

Cal.  89.  Iniknt  Wiihont  a  Ghiardian,  he  may,  on 

A  next  friend  of  an  infant  is  not  his  coming  of  age  during  its  pendency, 
agent  or  attorney,  but  an  officer  of  the  ratify  what  has  been  done,  and  there- 
court  who  derives  his  authority,  not  after  it  will  proceed  the  same  as  if 
from  the  infant,  but  from  the  court,  properly  commenced.  Such  ratification 
Beliveau  v,  Amoskeag  Mfg.  Co.,  (N.  may  be  presumed  from  any  conduct 
H.  1895)  40  Atl.  Rep.  734.  CiHng  evincing  his  recognition  of  its  being 
Guild  V.  Cranston,  8  Cush.  (Mass!)  carried  on  for  his  benefit.  Germain  v, 
506;  Tripp  V.  Gifford,  155  Mass.  108;  Sheehan,  25  Minn.  338. 
Morgan  v,  Thorne,  7  M.  &  W.  400.  Infancy  cannot  be  pleaded  in  abate- 

1.  Lang  V.  Belloff,  53  N.  J.  Eq.  298.  ment    after    the    plaintiff    is    of    full 

8.  AetionDoas  Kot  Abate.  —  Tucker  v,  age,  although  the  suit  was  commenced 

Wilson,    68    Miss.    693;    Campbell  v,  while    the    plaintiff    was    an    infant. 

Bowne,  5  Paige  (K.  Y.)  34.  Hamlin  v.  Stevenson,  4  Dana  (Ky.)  597. 

In  Lake  Shore,  etc.,  R.  Co.  v.  Hutch-  8.  Hicks  v.  Beam,  112  N.  Car.  642. 

ins,  37  Ohio  St.  282,  the  action  was  34  Am.  St.  Rep.  521. 

begun  by  the  guardian  of  infants  who  9.  Shuttlesworth  v.  Hughey,  6  Rich, 

became  of  age  before  judgment;    no  L.  (S.    Car.)   329,  60  Am.   Dec.    130; 

amendment  of  the  pleadings  or  parties  Kleffel  v,  Bullock,  8  Neb.  336. 

was  made.     It  was  held  that  the  suit  Where  the  suit  is  brought  by  a  next 

would  not  be  dismissed  upon  a  motion  friend  of  an  infant,   the  latter,  after 

based  on  the  ground  that  the  plaintiff,  attaining   his   majority,   may   have  a 

1001  Volume  XIV. 


Appdntmeat.                           NEXT  FRIEND.           Boiag  by  Vext  Friend. 

4.  Death  of  Hezt  Friend.  —  An  action  does  not  abate  upon  the 

death  of  a  next  friend  by  whom  it  is  prosecuted,*  because,  as  has 
been  seen,  the  next  friend  is  not  a  party.*  Another  next  friend 
may  be  appointed  and  the  action  will  proceed.'  A  bill  of  revivor 
is  not  necessary.* 

U  ApponrTMSVT  —  1.  Heoeuity  and  Propriety  of  Suing  by  Hext 
Friend  —  a.  Infants  —  (0  General  Statement  of  Rule  —  Bight  of 
XaDuLt  to  8ae.  —  As  a  general  rule,  an  infant  is  entitled  to  sue  on 

any  cause  of  action  accruing  in  his  favor,  without  waiting  until 
he  arrives  at  majority.* 

reference  to  ascertain  whether  or  not  it  R.  17  Eq.  347,  43  i..  J.  Ch.  352,  22  W. 

was  properly  brought,  and  if  it  was  R.  610. 

not,  he  may  abandon  it  and  the  costs  4.  Tucker  v.  Wilson,  68  Miss.  693, 

will  be  charged  upon  the  next  friend,  holding  that  infants  who  reached  their 

Waring  v.  Crane,  2  Paige  (N.  Y.)  79.  majority  after  the  death  of  their  next 

See  generally  infra^  VI.  i.  Costs,  friend  may  continue  the  suit  merely  by 

1.  Tucker  v.  Wilson,  68  Miss.  693.  appearing  as  adults  and  prosecuting  it, 

e.  See   supra^    I.   2.    Character  as  a  and  that,  although  a  bill  of  revivor  was 

Party  and  as  an  Officer  of  Court,  unnecessary,  still  it  was  a  proper  mode 

8.  Richards  v.  Swan,  7  Gill  (Md.)366.  of  giving  notice  to  the  court  and  to  ad- 

Where  the  next  friend  dies  pending  verse  parties, 

the  suit,  the  infant's  attorney  should  6.  Alabama,  -~  denziger  v.  Miller,  50 

at  once  move  for  the  appointment  of  a  Ala.  206. 

new  one.    Bracey  v.  Sandiford,  3  Madd.  Qmmcticut,  —  Smith  v,  Richards,  29 

468.     And   where  the  party  named  as  Conn.  239. 

next  friend  is  dead  at  the  institution  of  Georgia,  —  Alspaugh    v,  Adams,  80 

the  suit,    the  infant  may  amend  and  Ga.  346. 

substitute  a  new  name.     Bond  v,  Dil-  Indiana,  —  Edwards  v.  Beall,  75  Ind. 

lard,  50  Tex.  302.  401;    Biitton    v.  State,    115    Ind.   55; 

Where  a  guardian  who  had  not  ob-  Winer  v.  Mast,  146  Ind.  177. 

tained  an  appointment  at  the  time  of  Iowa,  —  Gooden  t .  Rayl,  85  Iowa  592. 

commencing  an  action  prosecuted  the  Maine,  —  Boynton  v.  Clay,   58  Me. 

action  on  behalf  of  infants  and  died  236. 

before  judgment,   it  was  held   that  a  Michigan,  —  Bloomingdale   v.   Chit- 
guardian  duly  appointed  and  qualified  tenden,  74  Mich.  698. 
should  be   admitted  to  prosecute  the  Mississippi,  —  Carmichael  v.  Hunter, 
action,  and  that  the  declaration  should  4  How.  (Miss.)  308,  35  Am.  Dec.  401. 
be  amended  so  as  to  make  it  appear  Montana,  —  Clark  v,  Tate,  7  Mont, 
that  the  infants  sued  by  their  guardian  171. 

and  next  friend,  in  order  to  dtsembar-  New   York,  —  Carr  v.  Huff,  57  Hun 

rass  the  pleading  from  the  technical  (N.  Y.)  18;  Segelken  v,  Meyer,  22  Hun 

point  that  the  suit  had  been  begun  by  (N.  Y.)  6. 

the  deceased  guardian  before  his  ap-  England.  —  Howard  v.  Shrewsbury, 

pointment,  but  that  the  new  guardian  L.  R.  17  Eq.  378,  43  L.  J.  Ch.  495,  22. 

should  pay  the  costs  up  to  the  day  of  W.  R.  290,  29  L.  T.  N.  S.  862. 

his  application  for  admission.     Bull  v,  A   minor  may  make  the  necessary 

Dagenhard,  55  Miss.  602.  contracts  for  the  commencement  and 

IBngUsh    FnotiM.  —  When    the  next  prosecution  of  a  civil  suit  where,  under 

friend  of  an   infant  plaintiff  dies,  his  the  peculiar  circumstances  of  the  case, 

nearest  paternal  relations  are  entitled  it  is  the  only  means  by  which  he  can 

to  nominate   the  new  next  friend;  and  procure  the  absolute  necessaries  which 

their  nominee    may  obtain  orders  of  he  requires.     Munson  v.  Washband,  31 

course  in  the  suit  changing  the  solicit-  Conn.  303,  83  Am.  Dec.  151. 

ors  on  the  record  and  appointing  him-  PartiUon.  —  Infants  may  be  plaintiffs 

self  next  friend.     In  such  a  case  the  in  statutory  proceedings  for  partition, 

order  appointing  the  new  next  friend  Thornton    v,   Thornton,   27   Mo.   302; 

need  not  be  supported  by  any  affidavit  Waugh   v.   Blumenthal,   28   Mo.  462; 

as  to  his  fitness.    Talbot  v,  Talbot,  L.  Larned  v.  Renshaw,  37  Mo.  458. 
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Ouiitft  8m  Withont  B«pnMiitetiTe.  —  But  an  infant  is  not  considered  as 
having  sufficient  discretion  to  conduct  a  suit  in  person,  and  there- 
fore the  law  provides  a  competent  representative  for  him.^  It  is 
a  universal  rule  that  an  infant  cannot  sue  in  person  or  by  attor- 
ney,  but  must  sue  by  his  guardian  or  next  friend.* 

Under  Rev.  Stot.  Wis.,  §  1166,  pro-  Alexander,  (Iowa  1898)  74  N.  W.  Rep. 

viding  that  the  lands  of  minors  sold  for  760. 

taxes  may  be  redeemed  at  any  time  2.  Oaanot  Bue  in  Psnon  or  by  Attorney 

before  coming  of  age  and  during  one  — Alabama,  —  Hooks  v.  Smith,  18  Ala. 

year  afterwards,  a  minor  may  sue  for  340;     Strode    v.   Clark,   12  Ala.   621; 

partition  and  to  quiet  title  to  lands  sold  Bowie  v.  Minter.  2  Ala.  406. 

for  taxes,  where  he  asks  for  relief,  on  Arkansas,  —  Roberts  v,   Maddox,   5 

condition    of    paying    into    court  the  Ark.  51. 

amount  necessary  to  redeem,  and  pays  California.  —  Fox  v.  Minor,  32  Cal. 

such    amount    into   the  office  of  the  iii. 

county   clerk.     Tucker  v.  Whittlesey,  Connecticut.  —  Apthorp    v.     Backus, 

74  Wis.  74,     See  also  Britton  v.  State,  Kirby  (Conn.)  407;  Judson  v.  Blanch- 

115  Ind.  55;  Scott  V,  Scott,  29  S.  Car.  ard,  3  Conn.  584;  Clark  z\  Turner,  i 

414;  Andrews  v,  Townshend,  56  N.  Y.  Root  (Conn.)  200. 

Super.  Ct.  140.  Georgia,  —  Jack  v.  Davis,  29  Ga.  219; 

An  action  to  correct  a  mistake  in  a  Oliver  v.  McDuffie,  28Ga.  522;  Nichol- 

decree,  set  aside  a  deed,  quiet  title,  son  v,  Wilborn,  13  Ga.  467. 

and  for  partition,  may  be  commenced  Illinois,  —  Hoare  v.   Harris,   11   111. 

by  an  infant.     Edwards  v,  Beall,  75  24;  Peak  v,  Shasted,  21  111.  137. 

Ind.  401.  Indiana,  —  Keeran    v.     Clowser,    5 

Aoooonting  fxxt  Bonts  and  Profits.  —  An  Blackf.  (Ind.)  604;  Bouche  v,  Ryan,  3 
infant  may  obtain  in  chancery  an  ac-  Blackf.  (Ind.)  472;  Timmons  v,  Tim- 
counting  of  rents  and  profits  from  a  mons,  6  Ind.  8. 

disseizor  who  has  entered  on  lands  of  Iowa,  —  Byers  v,  Des  Moines  Valley 

which  the  infant  holds  the  legal  title.  R.  Co.,  21  Iowa  54. 

Carmichael  v.  Hunter,  4  How.  (Miss.)  Kansas,  —  Sutton  v,  Nichols,  20  Kan. 

308,  35  Am.  Dec.  401.  43;  Burdette  v.  Corgan,  26  Kan.  102. 

BoooTory  of  Boalty  in  E^ty.  —  When  Kentucky,  —  Philpot  v,  Benge,  5  Ky. 

an  infant  is  entitled  both  at  law  and  in  L.  Rep.  690;   Bedell  v,  Lewis.  4  J.  J. 

equity  to  real  estate,  as  against  another  Marsh.  (Ky.)  562;  Chalfant  v.  Monroe, 

who  is  in  wrongful  possession,  he  is  3  Dana  (Ky.)  35;  McChord  v,  Fisher, 

entitled  to  recover  in  equity  on  a  bill  13  B.  Mon.  (Ky.)  193;  Cook  v,  Totton, 

stating  these  facts  and  asking  a  declara-  6  Dana  (Ky.)  108. 

tion  of  title  and  account,  and  may  join  Maine,  —  Raymond    v.   Sawyer,   37 

adult    remaindermen    as  coplaintiffs.  Me.  406. 

Howard  v.  Shrewsbury,  L.  R.  17  Eq.  Maryland,  —  Wainwright  v,  Wilkln- 

378,  43  L.  J.  Ch.  495,  22  W.  R.  290,  29  son,62Md.  146;  Defordi/.  Sute,  3oMd. 

L.  T.  N.  S.  862.  179;  Baltimore  v,  Norman,  4  Md.  352. 

Sec  generally  article  Infants,  vol.  Massachusetts,  —  Blood    r.   Harring- 

10.  p.  581:  ton,   8   Pick.   (Mass.)   55a;    Knapp  v, 

1.  See  article  Infants,  vol.  10,  p.  594  Crosby,  i  Mass.  479;  Miles  v,  Boyden, 

etseq,  3  Pick.  (Mass.)  213;   Swan  v,  Horton, 

It  Is  the  Theory  of  the  law  that  a  14  Gray  (Mass.)  179;  Jennings  v.  Col- 

minor   is   not  competent   to  maintain  lins,  99  Mass.  29. 

and  protect  his  own  interests  in  court.  Minnesota,  —  Price  v.   Phoenix  Mut. 

Parkins  v,  Alexander,  (Iowa   1898)  74  L.  Ins.  Co.,  17  Minn.  497. 

N.  W.  Rep.  769.     CiHng  Cavender  v.  MississiMi,  —  Hurt   v.  Southern  R. 

Smith,  5  Iowa  193.  Co.,  40  Miss.  394;  Lee  v,  Jenkins,  30 

Who  Hay  Otjoet.  — The  rule  requiring  Miss.  592. 

a  minor  to  be  represented  by  a  next  Missouri,  — Jeffrie  v,  Robideaux,  3 

friend  or  guardian  ad  litem  is  primarily  Mo.  33;  Fulbrightt^.  Cannefox,  30  Mo. 

for  the  benefit  of  the  minor,  but  in-  425. 

terested  persons  may  in  proper  cases  New  Jersey,  —  McGiffin  v.  Stout,  i  N, 

insist  upon  the  observance  of  the  rule  J.  L.  108;  Lang  v,  Belloff,  53  N.  J.  Eq. 

for  their  own  protection.     Parkins  v.  '298. 
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General  Owtfdian  m  BepreeentatiTe.  —  In  the  absence  of  a  controlling 
statute,  the  general  guardian  of  an  infant  must  sue  as  technical 

plaintiff  on  behalf  of  his  ward,  and  in  the  latter's  name,  for  the 

Nfw    York.  —  Mockey    v.    Grey,    2  and  the  person  who  institutes  a  suit  on 

Johns.    (N.    Y.)    192;    Wilkiming    v.  behalf  of  an  infant  is  therefore  termed 

Schmale,  I  Hilt.  (N.  Y.)263;  Alderman  h\%TitxXin^TL^(prochfin  ami).*     Story's 

r.  Tirrell,  8  Johns.  (N.  Y.)  418;  Arnold  Eq.  PI.,  §  57.     If  the  appointment  was 

V,   Sandford,    14  Johns.   (N.   Y.)  417;  not  made,  the  defendant  could  demur 

Comstock  V.  Carr,  6  Wend.  (N.  Y.)  526;  or  put  in  a  plea  in  abatement.     Story's 

Maynard  v.  Downer.  13  Wend.  (N.  Y.)  Eq.  PL,  §§494.  725"     Matter  of  Cahill. 

575;  Schemerhorn  v,  Jenkins,  7  Johns.  74  Cal.  52. 

(N.  Y.)  373.  "The  Common-law  Bnle  is  staled  by 

North  Carolina.  — Ward  v.  Lowndes,  Tidd  as  follows:  '  An  infant,  or  person 

96  N.  Car.  367.  under  the  age  of  twenty-one  years,  not 

South  Carolina.  —  M'Daniel  v.  Nich-  being  capable    of    appointing    an  at- 

olson,  2  Mill  (S.  Car.)  344.  tornev,  must  sue  by  Yi\s  prochdn  ami  or 

Texas.  —  Wright  v.  McNatt,  49  Tex.  guardian.     *    *    •    An  infant  defend- 

425.  ant    must    in    all    cases    aopear   and 

Vermont. — Soraers  f.  Rogers,  26  Vt.  defend    by    guardian.    *    *    *    If  it 

585;  Thomas  v.  Dike,  11  Vt.  273.  appear  by  attorney,  it  is  error;  though 

Aa  Inliuit  Cannot  Appear  by  an  At-  if  an  infant  plaintiff  appear  by  attorney, 

torney,  either  at  law  or  in   equity,     i  it  is  cured  by  the  statute  of  jeofails.' 

Tidd's  Pr.  99;    Story's  Ea.   PI.,  §  57;  Tidd's   Pr.   (9th   ed.)  99."     Matter  of 

Green  v.  Harrison,  3  Sneed  (Tenn.)  131;  Cahill,  74  Cal.  52. 

Stephenson   v.   Stephenson,   3   Hayw.  Infitnts  Kay    8ae    by  Kext  Friend  — 

(Tenn.)  123;  Bernard  v.  Merrill,  91  Me.  Arkansas.  —  Reed  v.  Ryburn,  23  Ark. 

358;  Wainwright  v.  Wilkinson,  62  Md.  47;  Sibley  v.  Ratliffe,  50  Ark.  477. 

146.  Florida.  —  Pace  v.  Pace,  19  Fla.  438. 

**  Minors  can  only  litigate  by  their  Georgia.  —  Daniel  v.   Powell,  29  Ga. 

guardians,  general  or  special;  or  even  730;  I^sseter  v.  Simpson,  78  Ga.  61. 

if  they  can  still  appear  by  a  next  friend  Illinois. — Ames    v.   Ames,    148   111. 

they  certainly  cannot  litigate  in  their  321;  Illinois  Cent.  R.  Co.  v.  Latimer, 

own  names,  appearing  by  attorney.*'  128  111.  163. 

Wright  V.  McNatt,  49  Tex.  425.  Indiana,  —  Funk  v.   Davis,  103  Ind. 

ninstrationt.  —  Infants    cannot,     by  281;    Dodd  v.  Moore,  91  Ind.  522,  92 

their  solicitor  or  counsel,    present    a  Ind.  397;  Budd  v.  Rutherford,  4  Ind. 

petition  —  e.  ^.,   to   be  realized   from  App.  386. 

giving  security  on  appeal  —  but  must,  Iowa.  —  Ball  1.  Miller,  59  Iowa  634; 

as  in  all  other  cases,  appear  by  guardian  Vance  z/.  Fall,  48  Iowa  364;  Byers  v. 

or  next  friend.     Brad  well  v.  Weeks,  i  Des  Moines  Valley  R.  Co.,  21  Iowa  54; 

Johns.  Ch.  (N.  Y.)  325.  Thurston  v.  Cavenor,  8  Iowa  155. 

If  the  plaintiff  is  an  infant  the  form  Kansas.  — Strong  v.  Marcy,  33  Kan. 

of  the  writ  may  be  the  same  as  in  other  109. 

cases;  but  the  declaration  must  be  by  ICentucky.  —  Longnecker  v.  Green- 
guardian  or  next  friend.  Bouche  v,  wade,  5  Dana  (Ky.)  516;  Andrews  v, 
Ryan.  3  Blackf.  (Ind.)  472.  Hurt,  14  Ky.  L.  Rep.  765;  Richardson 

"The  Old  Equity  Bale   is  stated  by  v.  Hunt,  5  Ky.  L.  Rep.  931;  C.  &  C. 

Story  as   follows:    '  An   infant  is   in-  Bridge  Co.  v.  Brennan,  16  Ky.  L.  Rep. 

capable  by  himself  of  exhibiting  a  bill,  126;  Bramel  v.  Cunningham,  3  Ky.  L. 

as  well    on  account  of   his  supposed  Rep.  512;  Clements  v.  Ramsey,  9  Ky. 

want  of  discretion  as  of  his  inability  to  L.  Rep.  172;  Wilson  v.  M'Gee,  2  A.  K. 

bind  himself  and  to  make  himself  liable  Marsh.  (Ky.)  601. 

to  the  costs  of  the  suit.     When,  there-  Maryland.  —  Bush  v.  Linthicum,  59 

fore,  an  infant  claims  a  right  or  suffers  Md.  344. 

an  injury,  on  account  of  which  it  is  nee-  Michigan,  —  Bloomingdale   v.    Chit- 

essary  to  apply  to  a  court  of  equity,  his  tenden,  74  Mich.  698. 

nearest  relation  is  supposed  to  be  the  Minnesota.  —  Meyenberg   v.  Eldred, 

person   who   will   take  him  under  his  37  Minn.  508. 

protection,  and  institute  a  suit  to  assert  Neiu   York. — Fulton  v.  Rosevelt,  I 

his  rights  or  to  vindicate  his  wrongs;  Paige  (N.  Y.)  178. 
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enforcement  of  his  rights.^  In  such  a  suit  the  guardian  is  sub- 
stantially a  next  friend,  although  not  so  designated.*  But  there 
are  numerous  classes  of  cases  in  which  a  general  guardian  may 
maintain  an  action  in  his  own  name,  although  for  the  benefit  of 
his  ward.* 

Texas,  —  Cannon  v.  Hemphill,  7  Tex.  35  Ala.  503;    Longmire  v.  Pilkington, 

184;  Texas,  etc.,  R.  Co.  v.  Malone,  15  37  Ala.  296;  Sutherland  zr.  Goff,  5  Port. 

Tex.  Civ.  App.  56.  (Ala.)  508;  Fuqua  v.  Hunt,  i  Ala.  197. 

United  States,  —  Kingsbury  v.  Buck-  Nevada,  —  Ricord  v.  Central  Pac.  R. 

ner,  134  U.  S.  650;  Kansas  City,  etc.,  Co.,  15  Ncv.  167. 

R.  Co.  V.  Morgan,  76  Fed.  Rep.  429.  New  York,  —  Thomas  r.  Bennett,  56 

See  also  m/ra,  II.  i.  a.  {2)  Guardian  Barb.   (N.    Y.)   197;    Carr  v.   Huff,  57 

ad  Litem  or  Next  Friend.  Hun  (N.  Y.)  18;    Andrews  v.  Towns- 

Infuita  Hay  Soe  by  Guardian — A/a-  hend,  56  N.  Y.  Super.  Ct.  140;    Bunce 

dama.  —  Hooks  v.  Smith,  18  Ala.  338.  v,  Bunce,  27  Abb.  N.  Cas.  (N.  Y.   Su- 

Arkansas.  —  Turners.  Alexander,  41  preme  Ct.)  61. 

Ark.  254;  Roberts  V.  Maddox,  5  Ark.  51.  Texas.  —  March  v.  Walker,  48  Tex. 

Indiana.  —  Rucker     v.    M'Necly,    4  372. 

Blackf.  (Ind.)  179.  See  article  Guardians,  vol.  9,  p.  932. 

Kentucky.  —  Marshall  v.  Marshall,  4  Baason  for  Bulo.  —  The  general  g  uard- 

Bush  (Ky.)  248,  wherein  the  court  said:  ian  of  an  infant  is  a  trustee  of  an  ex- 

'*  In  the  absence  of  a  statutory  guard-  press  trust,  and  may  bring  an  action 

ian,   the   public  guardian   could  take  in  reference  to  the  personal  estate  as 

control  of  suits  which  he  might  find  well  as  in  reference  to  the  rents  and 

pending  and  not  being  prosecuted  for  profits  of  the  real  estate  of  the  ward, 

the  want  of  a  statutory  guardian.'*  Thomas  v.  Bennett,  56  Barb.  (N.  Y.) 

1.  See  article  Guardians,  vol.  9,  p..  197,  wherein  the  court  said:  **  It  would 
929.  certainly  be  a  very  useless  ceremony, 

2.  Guardian  Sabttantlallj  a  K«ct  where  the  personal  property  was 
TriendL —  In  Simpson  v.  Alexander,  6  legally  owned  by  the  ward,  and  a  suit 
Coldw.  (Tenn.)  619,  the  court  said:  became  necessary  to  recover  for  it, 
"  Although  the  practice  of  allowing  an  there  being  a  general  guardian,  that 
infant  to  sue  by  his  guardian,  describ-  the  action  should  be  brought  in  the 
ing  him  as  such,  has  prevailed  in  this  name  of  the  infant,  under  the  appoint- 
state,  still  he  is  in  all  respects  the  next  ment  of  a  guardian  ad  litem ^  and  who, 
friend  of  the  infant.  He  is  charged  if,  when  he  had  received  the  money, 
with  all  the  duties  and  liabilities,  sub-  should  refuse  to  pay  it  over  to  the  gen- 
ject  to  the  same  restraints,  and  bears  eral  guardian,  would  have  to  be  sued 
the  same  relation  to  the  infant  and  the  therefor  in  the  same  way." 

suit  as  though  he  had  been  described  A  Ouardiaa  If  Not  Aathorlied  to  file  a 
as  the  next  friend  of  the  infant.  *  *  *  bill  in  equity  in  his  own  name  as  guard- 
He  IS,  in  the  conduct  of  the  suit,  sub-  ian  to  recover  the  distributive  share  of 
ject  to  the  control  of  the  court;  and  if  his  wards  in  the  personal  estate  of  their 
he  fail  to  do  his  duty,  or  if  any  other  ancestor.  Such  suit  should  be  brought 
sufficient  ground  be  brought  to  the  in  the  name  of  the  infants  by  their 
knowledge  of  the  court,  as,  if  he  have  next  friend,  who  may  be  their  guard- 
an  interest  in  the  subject-matter  of  the  ian.  Burdett  v.  Cain,  8  W.  Va.  282. 
litigation  antagonistic  to  the  interests  A  writ  of  entry  in  behalf  of  infants 
of  the  infant,  the  court  not  only  has  the  cannot  be  maintained  in  the  name  of 
power,  but  it  is  its  duty,  to  remove  him  their  guardian,  but  should  be  brought 
and  appoint  another,  who  may  be  more  in  their  name  by  their  next  friend, 
faithful  or  not  subjected  to  a  similar  Jennings  v.  Collins,  99  Mass.  29. 
temptation.*'     See  Dan.  Ch.  Pr.  68.  An  action  for  damages  for  the  dimi- 

A  guardian  of  a  minor  plaintiff,  im-  nution  of  the  rental  value  of  real  es- 
properly  appointed,  will  be  treated  by  tate,  the  title  to  which  is  in  infants,  is 
the  court  as  a  next  friend  to  enable  the  properly  brought  in  the  name  of  the 
minor  to  maintain  an  action  to  recover  infants  by  their  next  friend  or  guard- 
rents  to  which  she  is  entitled.  John-  ian,  and  not  by  the  guardian  in  his  own 
son  V.  Blair,  126  Pa.  St.  426.  name.     Baltimore,  etc.,  R.  Co.  v.  Tay- 

8.  Alabama.  —  Hutton    v.  Williams,  lor,  6  App.  Cas.  (D.  C.)  259. 
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Onardiui  or  V«zt  Friend.  —  At  common  law  infants  were  required  to 
sue  and  defend  by  guardian,  but  by  the  statute  of  Westminster 
infants  were  authorized  to  sue  by  next  friend.^  Under  this  or 
similar  statutes,*  suit  may  be  brought  either  by  a  guardian  or  a 
next  friend.'     In  a  few  cases  it  has  been  distinctly  held  that  an 

In  Indiana  the  statutes  providing  that  the  agency  of  a  next  friend,  on  grounds 
an  infant  may  bring  suit  by  next  friend  which  involve  his  want  of  authority." 
were  intended  as  an  additional  protec-  Cannon  v,  Hemphill,  7  Tex.  201. 
tion  to  infants  and  their  estates,  and  "  Since  the  2d  Statute  of  West- 
were  not  meant  to  deprive  them  of  minster,  c.  15,  it  has  been  usual  for  in. 
other  means  of  obtaining  such  protec-  fants  to  sut  by  procAein  ami  and  defend 
tion.  It  was  accordingly  held  that  a  by  guardian.  The  Court  of  Chancery, 
guardian  of  an  infant  might  maintain  when  exercising  its  protective  jurisdic- 
suit  in  her  own  name  to  enjoin  the  tion  over  infants,  has  always  appointed 
ward's  real  estate  in  the  guardian's  a  guardian  to  defend  their  rights,  and 
possession.  Kinsley  v,  Kinsley,  (Ind.  in  this  way  has  made  them  wards  of 
1S98)  49  N.  E.  Rep.  819.  the  court.     AprocAein  ami  might  make 

1.  Chudleigh    v.   Chicago,    etc.,   R.  suggestions   to  the  court,  but  before 

Co.,  51   111.   App.  491;  Green  v.  Harri-  any  determination  was  made  respecting 

son,  3Sneed(Tenn.)i3i;  Roy  t/.  Louis-  an  infant's  interests,  they  were  placed 

ville,  etc.,  R.  Co.,  34  Fed.  Rep.  276.  under  the  care  of  a  guardian,  who  was 

Ori^  of  0111m.  —  **  At  the  common  bound   to  see    that  all  facts  affecting 

law,  infants  were  required  to  sue  and  them  were  brought  to  the  knowledge 

to  defend  by  guardian.     Co.  Litt.  135^,  of  the  court."     Roche  v.  Waters,  (Md. 

note  220.     The  law  has  not  been  al-  1889)  18  Atl.  Rep.  867. 

tered  as  to  the  manner  in  which  they  8.  See  Chudleigh  t/.  Chicago,  etc.,  R. 

are  to  defend.     But  by  the  statute  of  Co.,  51  111.  App.  491;  Hooks  v.  Smith, 

Westm.  I,  c.  48,  infants  were  authorized  18  Ala.  338. 

to  sue  by  prockein  ami  in  an  assize,  and  Sinoe  Uie  Statute  of  13  Edward  I.  there 

by  Westm.  2,  c.  15,  in  all  other  actions,  has  never  been  any  question  as  to  the 

'  In  omni  casu  quo  minores  infra  atatem  right  of  a  minor  to  sue  either  by  guard- 

implacitare  possuni^  concessum  est^  etc.,  ian  or  by  next  friend,  as  the  case  may 

quod propinquiores  amid  admittantur  ad  be,  in   any  matter  whatever  in  which 

sequendumproeis.*    It  was  a  cumulative  suit  might  be  maintained  by  an  adult, 

remedy,  leaving  it  optional  for  them  to  in  the  absence  of  any  statute  by  which 

sue    either    by   guardian  or  by  next  that  right  has  been  denied  to  the  infant 

friend."      Miles    v.   Boyden,   3   Pick,  and   his  guardian   substituted   in   his 

(Mass.)  213.  place.     Baltimore,  etc.,  R.  Co.  v,  Tay- 

*'  It  seems  that  z, prockein  ami  for  an  lor,  6  App.  Cas.  (D.  C.)  259. 

infant  was  not  known  before  the  stat-  ii  XaiSAChnietln,  under  Pub.  Stat.,  c. 

ute  of  Westminster,  passed  in  the  reign  139,  g  29,  a  suit  may  be  brought  in  the 

of  Edward  the  First;  and  though  this  name  ot  an  infant  either  by  guardian 

statute  was  not  introduced  by  the  adop-  or  by  next  friend.     Burke  v.  Burke, 

tion  of  the  common  law,  yet  upon  the  (Mass.  1898)  49  N.  E.  Rep.  753. 

introduction  of  that  system,  the  rule,  8.  Alabama,  —  Strange    v.  Gunn,   56 

under  the  statute,  seems  immediately  Ala.  611;  Hooks  v.  Smith,  18  Ala.  338; 

to  have  'been  carried  out  in  practice;  Barwick  v,  Rackley,  45  Ala.  215;.  Cook 

and  this  has  continued  for  such  period  v.  Adams,  27  Ala.  294. 

of  time,  and  been   sanctioned  by  such  California,  —  Fox  v.  Minor,  32  Cal. 

general  usage,  that  it  would  seriously  iii. 

endanger  the  multiplied  rights  growing  Connecticut,  — Judson  v.  Blanchard, 

up  and  settled   under  such  rule  were  it  3  Conn.  579. 

now  declared   to  be   unauthorized   by  Illinois,  —  Holmes  v.   Field,   12  111. 

law.     The  case   before  the  court  fur-  424. 

nishes  evidence  that  the  rule  is  deeply  Indiana,  —  Perkins     v,    Wright,    37 

rooted  in   practice.     One  of  the  plain-  Ind.  27. 

tiffs,  who  is  an  infant,  sues  by  her  next  ICansas,  —  Sutton  v,  Nichols,  ao  Kan. 

friend;  and  the  infant  heir  of  an  adult  43. 

plaintiff,  who  died  during  the  pendency  Mississippi,  —  Hurt  v.   Southern   R. 

of  the  suit,  continues  its  prosecution  by  Co.,  40  Miss.  391. 
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infant  must  sue  by  a  next  friend  and  cannot  sue  by  his  guardian,^ 

while  in  many  cases  the  rule  has  been  stated  broadly  and  without 

Missouri,  —  Robinson    v.   Hood,  67  in  all  legal  proceedings,  and  should  be 

Mo.  660.  regarded  as  such   unless  some  good 

Nebraska, — Kleffel  v.  Bullock,  8  Neb.  reason  appears  to  the  contrary.    As  to 

336.  the  reason,  the  court  in  which  the  pro- 

Tennessee,  —  Evans  v.  Mason,  i  Lea  ceedlng  is  instituted  or  is  proposed  to 

(Tenn.)  26.  be  brought  is  the  judge;  that  provision 

Vermont,  —  Brown  v,  Hull,  16   Vt.  of  the  statute  which  says  that  the  court 

673.  may  **  appoint  or  allow  any  person  as 

United  States,  —  Kingsbury  v.  Buck-  next  friend  "  to  sue  or  defend,  clearly 

ner,  134  U.  S.  650.  shows  that  the  court  is  clothed  with 

In  Deford  v.  State,  30  Md.  179,  the  discretion.     Patterson  v.  Pullman,  104 

court  decided  that  infants  were  prop-  111.  80.    See  also  Peak  v,  Shasted,  21 

crly    represented    by    a    next  friend,  111.  137;    Kesler  v.  Penninger,  59  111. 

although  they  had  a  guardian  appointed  134. 

by  the  Orphans'  Court.  An  infant  is  not  always  bound  to  ap- 

'*  It  does  not  seem  to  us  that  it  is  of  pear  in  a  court  of  chancery  by  a  guard- 
much  consequence  which  way  it  is  lan,  though  there  may  be  one  in 
brought,  as  the  court  will  have  power  existence,  but  he  may  file  his  bill  by  a 
to  direct  a  change  from  the  one  to  the  next  friend,  and  if  an  objection  that 
other,  as  occasion  may  require,  both  there  is  a  guardian  by  whom  the  bill 
being  officers  of  the  court  for  the  should  have  been  filed  is  taken  in 
purpose  of  such  suits."  Baltimore,  proper  time,  the  court  may,  in  the  ex- 
etc,  R.  Co.  V,  Taylor,  6  App.  Cas.  ercise  of  a  sound  discretion,  determine 
(D.  C.)  259.  Citing  French  v,  Marshall,  whether  the  suit  shall  proceed  as  it  was 
136  Mass.  564;  Riggs  v,  Zaleskl,  44  commenced  or  in  the  name  of  the 
Conn.  121;  Thomas  v.  Dike,  11  Vt.  guardian.  Holmes  t/.  Field,  12  111.  424. 
273;  Bradley  v.  Amidon,  10  Paige  Infimts  Hay  Sue  by  Chuurdian  ad  litem 
(N.  Y.)  239;  Stafford  v.  Roof,  9  Cow.  (N.  Although  There  Is  a  General  Guardian,  in 
Y.)  626;  Hoare  v.  Harris,  11  111.  24;  states  where  a  guardian  ad  litem  per- 
Fox  V.  Minor,  32  Cal.  112;  Deford  forms  the  functions  of  a  next  friend. 
V,  Keyser,  30  Md.  179;  Baltimore  v,  Segelken  v,  Meyer,  94  N.  Y.  473. 
Norman,  4  Md.  352.  An  action  on  a  life  insurance  policy 

A  Minor  Can  Bue  Only  by  Guardian,  ap-  made  payable  to  the  assured's  '*  chif- 

pointed  according  to  the  law  of  the  dren  for  their  use,  or  to  their  guardian 

forum.    Verrier  v.   Verrier,   7    Phila.  if  under  age,"  may  be  maintained  by 

(Pa.)  618.  a  guardian  ad  litem^  and  need  not  be 

Infant  Kay  8ne  by  Vext  Friend  Al-  in  the  name  of  the  general  guardian, 

though  There  le  a  Gruurdian  —  Alabama.  Price  v.  Phoenix  Mut.  L.  Ins.  Co.,  17 

—  Hooks  V,  Smith,  18  Ala.  338.  Minn.  497. 

Illinois,  —  Holmes  v.   Field,   12  111.  The  guardian  in  socage  or  general 

424;    Patterson   v,   Pullman,    104  111.  guardian  must  sue  to  recover  lands  and 

80.  damages  for  withholding  them  from  an 

Maryland,  —  Baltimore   v,  Norman,  infant.      The  infant  cannot  maintain 

4  Md.  352;  Deford  v.  Sute,  3oMd.  179.  such  an  action  by  guardian  ad  litem, 

Mississippi,  —  Hurt   v.  Southern   R.  This  case  is  not  within  section  115  of 

Co.,  40  Miss.  391.  the  code,  which  applier  only  td  actions 

Texas,  —  Robson  v,  Osborn,  13  Tex.  which  may  be  brought  by  an  infant  in 

298;  Martin  v,  Weyman,  26  Tex.  460.  his  own  name.     Objection,  however,  is 

Vermont.  —  Thomas  v.  Dike,  11  Vt.  waived  unless  taken  by  demurrer  or 

273,  34  Am.  Dec.  690.  answer.    Seaton  v,  Davis,  i  Thomp.  & 

An  infant  may  sue  by  a  next  friend  C.  (N.  Y.)  91. 

though  he  has  a  natural  guardian  re-  1.  Sanderson  v,  Sanderson,  17  Fla. 

siding  in  another  state.      St.   Louis,  820;  Rawlins  v,  Rawlins,  18  Fla.  345; 

etc.,   R.  Co.  V,  Jackson,  3  Tex.  App.  Paul  v,  Frierson,  21  Fla.  529;  Hoyt  v. 

Civ.  Cas.,  §  327;    Hays  v.   Hays,  66  Hilton,  2  Edw,  Ch.  (N.  Y.)  202. 

Tex.  606;  Gulf,  etc.,  R.  Co.  v,  Styron,  Where,  by  statute,  an  infant  is  re- 

66  Tex.  421.  quired  to  bring  an  action  by  his  next 

Discretion  of  Court,  —  The  guardian  friend,  he  cannot  sue  by  a  guardian, 

is  the  proper  representative  of  the  ward  Maxedon  v.  State,  24  Ind.  370. 
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qualification  that  an  infant  must  sue  by  a  next  friend  or  guardian 
ad  litemy  On  the  other  hand,  cases  may  be  found  intimating 
that  infants  may  proceed  by  next  friend  only  in  cases  where  their 
regular  guardian   refuses  to  act.*     However  this  may  be,  an 

1.  Alabama,  —  Smith  v.  Redus,  9  Ala.  fant  is  a  party  to  a  suit,  he  must  appear 

99;  Barwicic  v,  Rackley,  45  Ala.  2x5.  by  next  friend  or  guardian  to  be  ap- 

Florida.  —  Sanderson  v,   Sanderson,  pointed  by  the  court  or  judge.    Beaton 

17   Fla.   820;    Rawlins  v.  Rawlins,  18  v.  Tohill,  (Colo.  App.  1898)  53  Pac.  Rep. 

Fla.  345;  Paul  V,  Frierson,  21  Fla.  529.  170.  citing  Code,  §§  7,  8. 

Georgia.  —  Bartlett  v,  Batts,  14  Ga.  In  Hew  York.  —  *'^On  the  whole,  while 

539;  Van  Pelt  v.  Chattanooga,  etc.,  R.  we  agree  that  the  better  practice  is  at 

Co.,  89  Ga.  706.  present  to  bring  an  action  designed  for 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  the  protection  or  the  recovery  of  an 

Reagan,  52  111.  App.  488.  infant's  property  in  the  name  of  the 

Indiana.  —  Clark  v.  Watson,  2  Ind.  infant,  represented  by  a  guardian  ap- 

399;  Shirley  v.  Hagar,  3  Blackf.  (Ind.)  pointed  for  the  purposes  of  the  action 

225:  Britton  V.  State,  115  Ind.  55.  in  hand,  yet  an  action  brought  by  the 

Iowa.  —  Gooden  v.  Rayl,  85  Iowa  592.  general  guardian  where,  by  the  title 

Kentucky.  —  Bustard  v.  Gates,  4  Dana  and  the  averments  in  the  complaint,  it 

(Ky.)  437;  Ewing  v.  Armstrong,  4  J.  J.  is  plain  to  see  that  the  same  is  solely  in 

Marsh.  (Ky.)  69;  Yeizer  v.  Stone,  7  T.  behalf  of  the  infant,  and  where  the  re- 

B.  Mon.  (Ky.)  189.  covery  is  for  his  benefit,  is,  in  the  ab- 

Maine.  —  Soule  v.  Wlnslow,  64  Me.  sence  of  fraud  or  collusion,  binding 

518.  upon   the    infant.     By  the  statute,   2 

Maryland,  —  Wainwright  v,  Wilkin-  Rev.  Stat.,  p.  150,  §  3,  the  guardian  is 

son,  62  Md.  147.  required  to  take  the  custody  and  man- 

McLssackusetts.  —  Crossen  v.  Dryer,  17  agement  of  the  personal  estate  of  the 

Mass.  222.  minor,  together  with  the  profits  of  his 

Michigan.  —  Sick    v.  Michigan  Aid  real  estate,  and  is  authorized  to  bring 

Assoc.,  49Mich.  50;  Ash  V.  Mathes,  52  such    action    in    relation    thereto   as 

Mich.  615 ;  Haines  v.  Oatman,  2  Dougl.  guardian  in  socage  might  by  law.     We 

(Mich.)  430.  perceive  in  the  provisions  of  the  code 

Missouri.  — >  Porter  v.  Hannibal,  etc.,  no  language  which  works  a  repeal  of 

R.  Co.,  60  Mo.  160.  this  statute,  and  consequently  the  same 

New  Jersey.  —  Lang  v.  Belloff,  53  N.  must  be  deemed  in  force,  although,  as 

J.  Eq.  298.  '  above  stated,  under  the  general  scope 

New   York.  —  Colden  v.  Haskins,  3  and  purpose  of  the  Code  of  Civil  Pro- 

Edw.  Ch.  (N.  Y.)  311;  Fulton  v.  Rose-  cedure,  an  infant  should  be  represented 

velt,  I  Paige  (N.  Y.)  178,  19  Am.  Dec.  by  a  person  specially  designated  bv  the 

409.  court  or  judge  to  take  care  of  his  In- 

North  Carolina.  -^  Howett  v,  Alexan-  terests  in  each  particular  action.'*   Carr 

der,  I  Dev.  L.  (N.  Car.)  431.  v.  Huff,  57  Hun  (N.  Y.)  18.    See  also 

Ohio.  —  Hanly  v.  Levin,  5  Ohio  227.  Perkins  v.  Stimmel,  114  N.  Y.  359,  42 

South    Carolina, — Shuttles  worth    v.  Hun  (N.  Y.)520;  Coakley  v.  Mahar,  36 

Hughey,  6Rich.  L.(S.  Car.)329;  Drago  Hun  (N.  Y.)  157;  Segelken  v.  Meyer, 

V.  Moso,  I  Spears  L.  (S.  Car.)  212,  40  14  Hun  (N.  Y.)  593. 

Am.  D^c.  592.  9.  Under  a  statute  providing    that 

Tennessee.  —  Miles    v,    Kaigler,    10  "  excepting  married  women,  the  action 

Yerg.  (Tenn.)  15;    Benton  v.  Pope,  5  of  a  person  under  disability  must  be 

Humph.  (Tenn.)  392;  Barbee  v.  Wil-  brought  by  his  guardian,  curator,  or 

Hams,  4  Heisk.  (Tenn.)  522.  committee,  or  unless  said  guardian, 

Vermont.  —  Brown  v.  Hull,  16   Vt.  curator,  or  committee  refuse  to  sue,  in 

673.  which  case  he  must  be  made  a  defend- 

United States, — U.  S.  Bank  v.  Ritchie,  ant,"     infants     having    a    statutory 

8  Pet.  (U.  S.)  128;  Prince  v.  Towns,  33  guardian  can  only  probate  a  will  by 

Fed.  Rep.  161.  that  guardian  'unless  he    declines  to 

England.  —  Dow  v.  Clark,  i  Cromp.  assert  their  claim   to  have  the  paper 

&  M.  860,  2  Dowl.  P.  C.  302;  Briant  v.  probated;  then,  if  they  appear  by  their 

Wagner,  3  Jur.  460.  next  friend,   the  guardian  should  be 

Under  tlto  Colorado  Code,  where  an  in-  made  a  defendant.    Miller  v,  Cabell, 
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infant's  right  to  sue  by  next  friend  is  undoubted  in  cases  where 
he  has  no  regularly  qualified  guardian,^  or  where  such  guardian  is 
hostile  or  interested  adversely  to  his  ward.* 

Intuit  G^pbOntift  —  It  seems  the  better  opinion  that  a  next  friend 

must  be  appointed  for  an  infant  complainant  suing  jointly  with 

adults,  as  well  as  where  he  is  a  sole  plaintiff ; '  but  a  few  cases 

8i  Ky.  178.  See  also  Apthoip  V.  Backus,  guardian    upon    the    bond    of  a    for- 

Kirby  (Conn.)  407,  i  Am.  Dec.  26.  mer  guardian,  to  which  bond  the  plain- 

*'  The  trust  of  prochein  ami  was  first  tiff  guardian  is  surety,  it  is  necessary 
created  by  statute,  10  Petersdorff  579,  that  the  wards  of  the  plaintiff  should 
though  by  long  practice  it  may  now  be  be  made  parties  plaintiff  and  9iprocheifi 
considered  as  one  of  the  rights  of  an  ami  appointed  to  protect  their  interests, 
infant,  and  was  intended  to  provide  and  on  appeal  the  case  will  be  re- 
alone  ifor  those  cases  where  the  lawful  manded  to  that  end.  Wilson  v.  Hous- 
guardian  omitted  to  protect  the  rights  ton,  76  N.  Car.  375.  See  also  George 
and  interests  of  his  ward,  or  was  un-  v.  High,  85  N.  Car.  113. 
able  or  unwilling  to  commence  a  suit  8.  In  a  suit  by  and  in  the  name  of  the 
in  his  behalf.  The  origin  of  the  trust  state  for  the  use  of  certain  persons,  the 
goes  far  to  show  the  limited  authority  fact  that  one  of  the  cestuis  que  usent  is 
coupled  with  it."  Isaacs  v,  Boyd,  5  of  full  age  does  not  dispense  with  the 
Port.  (Ala.)  388.  necessity  of  having  a  prochein  ami  to 

If  a  guardian  disagrees  to  his  ward's  prosecute  for  the  others  who  are  in- 
sult, the  writ  will  not  be  quashed,  but  fants.  Deford  v.  State,  30  Md.  179. 
a  prochein  ami  may  be  substituted.  But  compare  Welch  v,  Bunce,  83  Ind. 
Hardy  v.  Scanlin,  i  Miles  (Pa.)  87.  382.    And  see  Linebaugh  v.  Atwater, 

1.  McDodrill  v,  Pardee,  etc..  Lumber  173  111.  613. 

Co.,  40    W.  Va.  564;   Wainwright  v.  -  **  The  second  section  of  the  title  of 

Wilkinson,  62  Md.  147.  the  Revised  Statutes,  relative  to  pro- 

An  infant  may  sue  by  prochein  ami  ceedings  by  and  against  infants  (2  Rev. 

when  he  has  no  guardian,  or,  having  Stat.  446),  provides  that  before  any  pro- 

a  guardian,  he  refuses  to  appear  for  cess  shall  be  issued  in  the  name  of  an 

his  ward.     Apthorp  v.  Backus,  Klrby  infant  who  is  sole  plaintiff  in  any  suit, 

(Conn.)  407,  I  Am.  Dec.  26.  a  competent  and   responsible    person 

8.  Hawkins  v.  Forrest,  i  Tex.  Unrep.  shall  be  appointed  to  appear  as  the  next 

Cas.   167;    Mealy  v.  Lipp,  (Tex.  Civ.  friend   for  such  infant,  in  such  suit, 

App.  1897)  40  S.  W.  Rep.  824.  who  shall  be  responsible  for  the  costs 

JMiqnali^jring  Adverse  Intarest  —  HIvs-  thereof.    The  third  section  directs  the 

tratioas.  —  An  infant,  in  a  proceeding  manner  in   which  such    appointment 

where  his  guardian's  interest  is  hostile  shall  be  made.     Notwithstanding  these 

to  his,  should  either  be  made  defendant  sections  do  not  in  terms  apply  to  suits 

and  have  a  guardian  ad  iitem,  or  may  where  an  infant  is  joined  with  an  adult 

proceed  himself  by  his  next  friend  or  plaintiff,   the  appointment  of  a  next 

guardian  ad  litem;  and  where  his  reg-  friend  is  as  necessary  to  protect  the 

ular  guardian  is  a  cotenant  of  the  in-  rights  of  the  infant  in  the  one  case  as 

fant,  such  guardian  cannot  maintain  in  the  other;   although   in   the   latter 

an  action  for  partition  as  next  friend  of  case  the  defendant  would  have  a  rem- 

his  ward,  because  their  interests  are  edy  for  his  costs  against  the  adult  com- 

ad verse.     Roodhouse    v,    Roodhouse,  plainant.*'    lie  Frits,  2  Paige  (N.  Y.) 

132  111.  360.  374.     Compare    Hulburt  v.    Newell,  4 

Where  a  bill  filed  by  a  father  and  his  How.    Pr.    (N.   Y.   Supreme   Ct.)    93, 

children  for  specific  performance  shows  wherein  Johnson,  J.,   construing  the 

on  its  face  that  the  interest  of  the  father  same  statute,  held  that  no  next  friend 

is  adverse  to  that  of  the  children,  the  is  necessary  except  where  the  infant  is 

court,   upon  its  appearing  that  such  sole  plaintiff.    See  also  Sick  v,  Michi- 

children  are  minors,  should  appoint  a  gan  Aid  Assoc.,  49  Mich.  50.     In  this 

guardian  ad  litem^  as  the  father's  in-  case  suit  was  brought  on  a  policy  of 

terest    prevents    his  acting   as    next  insurance  taken  out  for  the  benefit  of  a 

friend.     Linebaugh  v,  Atwater,  173  III.  wife  and   minor  children,    and   these 

613.  beneficiaries  sued   as  coplaintiffs.     It 

Where  an  action  is  brought  by  a  was  held  that  the  fact  that  the  mother 

14  Encyc.  PI.  &  Pr.— 64               1000  Volume  XIV. 


Appointment.  NEXT  FRIEND.  Suing  by  Hart  Friend. 

take  the  contrary  view.* 

In  a  Bait  bj  Joint  Ezecntors,  however,  some  of  whom  are  under  age, 
as  their  authority  is  joint  the  adult  represents  all,  and  the  next 
friend  is  not  necessary  for  the  infant  coplaintiff.* 

In  Indiana  it  is  well  settled  that  where  an  infant  is  admitted  to 
sue  as  a  poor  person  no  next  friend  is  necessary.* 

Giving  Seonritj  for  Coits  will  not  obviate  the  necessity  of  suing  by 
next  friend.* 

Jurisdiction.  —  Minors  will  bring  themselves  within  the  jurisdic- 
tion of  the  court  by  invoking  its  aid  through  their  guardian  or 
next  friend.* 

Bepreeentotion  bj  Attornej.  —  The  rule  that  an  infant  cannot  appear 
in  person  or  by  an  attorney  applies  only  to  appearance  upon  the 
record,  and  is  not  intended  to  deprive  the  infant  of  the  benefit  of 
counsel.  Accordingly,  after  the  infant  is  properly  in  court  by 
his  next  friend  or  guardian,  an  attorney  may  be  employed  to 
conduct  the  case.® 

was  not  designated  as  next  friend  con-  8.  Britton    v.   State,     115    Ind.    55; 

stituted  no  ground  for  abatement;  that  Wright    v.    McLarinan,    92   Ind.    103; 

her  appointment  as  next  friend  would  Budd  v.  Rutherford,  4  Ind.  App.  386; 

have  been  a  mere  formality;  that  the  Hood  v.  Pearson,  67  Ind.  368;  Spencer 

failure  to  make  it  would  be  cured  by  a  v,    Robbins,  106  Ind.   580;    Kinsley  v. 

verdict;  and  that  the  court  should  have  Kinsley,  (Ind.  1898)49  N.  £.  Rep.  819. 

allowed  an  amendment  instead  of  turn-  In  such  a  case  there  is  no  necessity 

ing  the  minors  out  of  court.  for  a  next  friend,  as  the  statute  pro- 

1.  '*  The  appellee  moves  to  dismiss  vides  for  an  attorney  to  represent  the 
the  appeal  because  it  appears  by  the  plaintiff,  and  the  admission  to  sue  as  a 
record  that  the  two  appellants,  Mildred  poor  person  removes  the  necessity  of 
Chandler  and  Orion  Lihandier,  are  in-  having  some  one  liable  for  costs.  See 
fants,  not  appearing  here  either  by  Hood  v.  Pearson,  67  Ind.  368. 
guardian  or  guardian  ad  litem.  The  4.  "  The  guardian  or  next  friend  is 
Practice  Act,  ^11,  requires  that  an  in-  not  merely  responsible  for  the  costs; 
fant  who  is  a  sole  plaintiff  shall  appear  he  controls  the  action  and  directs  the 
by  next  friend;  but  it  was  always  the  manner  of  its  management.  The  law 
rule  tliat  where  an  infant  is  coplaintiff  does  not  deem  it  wise  to  grant  to  a 
with  an  adult,  his  appearance  by  the  minor  unlimited  license  to  sue;  it  pre- 
attorney  of  the  adult  is  valid;  '  if  sev-  fers  that  he  should  be  guided  and  di- 
eral  sue  jointly,  and  some  are  within  rected  by  the  discretion  of  some  adult 
age,  and  some  of  full  age,  and  all  ap-  person."  Sutton  &.  Nichols,  20  Kan.  43. 
pear  by  attorney,  it  is  no  error.'  2  5.  Allman  v.  Taylor,  loi  III.  185; 
Com.  Dig.,  tit.  Pleader,  2,  C.  i;  Fox  wist  Wallace  v.  Jones,  93  Ga.  419. 

V,  Tremaine,   2  Saund.   213;  Resort/.  6.  See  article  Infants,  vol.  10,  p.  598. 

Resor,    9    Ind.    347.     The   motion   to  The  next  friend  may  appear  by  at- 

dismiss     the     appeal     is    overruled."  torney.     Judson  v.  Blanchard,  3  Conn. 

Chandler  z/.  Chandler,  78  Ind.  417.     See  584;  Apthorp  v.  Backus,  Kirby  (Conn.) 

also  Hulburt  v.  Newell,  4  How.  Pr.  (N.  409. 

Y.  Supreme  Ct.)  93.  An  attorney  who,  as  attorney  for  the 

2.  Sick  V,  Michigan  Aid  Assoc,  49  plaintiff  in  an  action  by  an  infant  suing 
Mich.  50.  hy  prochein  ami,  has  received  the  dam- 
In  Deford  v.  State,  30  Md.  179,  the  ages  and  costs  recovered  from  the  de- 
court  said:  "  In  the  case  of  a  suit  by  fendant  in  such  action  is  liable  to  the 
two  executors,  one  of  whom  is  an  in-  infant  in  an  action  for  money  had  and 
fant,  there  the  executor  of  full  age  may  received.  Collins  v.  Brook,  4  H.  &  N. 
appoint  an  attorney  for  himself  and  the  270. 

infant  coexecutor,  because  they  both  In  Apthorp  t'.  Backus,  Kirby  (Conn.) 
together  make  but  one  representative."  407,  the  court  said:  "  It  is  further  ob- 
Ci/in£  Tidd's  Pr.  99.  jected  that  appearance  in  this  case  for 
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(2)  Guardian  ad  Litem  or  Next  Friend. —  In  a  few  states  it  is 
provided  by  statute  that  infants  shall  sue  as  well  as  defend  by  a 
guardian  ad  litem  appointed  by  the  court,*  and  where  this  is  true 
an  action  by  an  infant  commenced  by  a  next  friend  is  irregularly 
brought.* 

In  the  AbMneo  of  Baeh  %  Statute  it  has  been  held  that  an  infant  must 
sue  by  next  friend  and  cannot  sue  by  guardian  ad  litem.^ 

In  Texae  provision  was  made  by  statute  for  the  appointment  of 
a  special  guardian  to  prosecute  suits  for  infants  where  the  general 
guardian  did  not  act,^  and  such  statute  was  held  to  exclude  the 

the  plaintiff  hath  been  by  attorney.  In  his  ward,  is  the  proper  person  to  bring 
the  Court  of  Common  Pleas,  where  the  suit  to  redeem  and  to  procure  an  assign- 
form  of  entering  the  appearance  is  not  ment  of  a  senior  mortgage.  Pardee  v. 
now  material,  if  ii  has  been  regular  in  Van  Anken,  3  Barb.  (N.  Y.)  534* 
this  court,  it  appears  that  pleadings  In  North  Carolina  minors  must  sue  by 
were  signed  for  the  plaintiff  by  at-  guardian  a<//iV^m  or  next  friend.  James 
torneys,  though  the  judgment  there  v.  Withers,  114  N.  Car.  474. 
was  of  a  suit,  as  expressed  in  the  de-  8.  Hof tailing  v.  Teal,  11  How.  Pr.  (N. 
claration,  by  next  friend  and  guardian.  Y.  Supreme  Ct.)  188;  Buermann  v. 
But  if  pleadings  had  been  signed  for  Buermann,  17  Abb.  N.  Cas.  (N.  Y. 
the  plaintiff  by  attorneys  in  this  court,  Super.  Ct.)  391. 

still  the  appearance,  as  well  as  the  suit,  The  New  York  Code  Civ.  Pro.,  §§ 
might  be  considered  as  \>y  prochein  ami^  469,  471,  requires  that  the  infant  party, 
or  guardian;  for  there  is  no  good  reason  whether  plaintiff  or  defendant,  shall 
why  they  should  be  obliged  constantly  appear  by  guardian.  To  commence  an 
to  appear  in  person,  and  may  not  ap-  action  in  any  other  way,  e,  ^.,  by  next 
point  an  attorney  to  attend  and  conduct  friend,  on  behalf  of  an  infant  plaintiff, 
the  suit  for  them;  though  an  infant  has  is  an  irregularity  for  which  the  sum- 
not  discretion  for  such  an  appointment,  mons  and  complaint  must  be  set  aside, 
they  have;  and  it  would  be  detrimental  Hoftailing  v.  Teal,  n  How.  Pr.  (N.  Y. 
to  the  infant,  and  inconvenient  in  prac-  Supreme  Ct.)  188;  Freyberg  v.  Pelerin, 
tice,  if  they  could  not  make  use  of  it."  24    How.    Pr.    (N.   Y.    Supreme    Ct.) 

1.  Minnesom,  —  Price  v.  Phoenix  Mut.  202. 

L.  Ins.  Co.,  17  Minn.  497.  See  infra^  II.  2.  Effect  of  Failure  to 

New  York.  —  Grantman  v.  Thrall,  44  Appoint  or  Irregular  Appointment, 

Barb.  (N.  Y.)  173;  Sere  v.  Coit,  5  Abb.  8.  Spencer  v,  Robbins,  106  Ind.  580; 

Pr.  (N.  Y.  Supreme  Ct.)  481;  Carr  «^.  Budd  v.  Rutherford,  4  Ind.  App.  386; 

Huff,   57    Hun    (N.    Y.)    18;    Perkins  Priest  v.  Hamilton.  2  Tyler  (Vt.)  49. 

V.  Stimmel,  114  N.  Y.  359;  Segelken  v.  holding  that  the  court  never  appoints  a 

Meyer,  14  Hun  (N.  Y.)  593,  94  N.  Y.  guardian   to  prosecute  for  an   inlant 

473;  Buermann  v,  Buermann,  17  Abb.  plaintiff,  but  only  to  defend,  and  citing 

N.  Cas.  (N.  Y.  Super.  Ct.)  391;  Hoftail-  2  Cro.  64T  in  support  of  this  practice, 

ing    V,    Teal,    11    How.    Pr.    (N.    Y.  Compare  Wolford  v.  Oakley,  43  How. 

Supreme  Ct.)  188;  Freyberg  v.  Pelerin,  Pr.  (Buffalo  Super.  Ct.)  118;  and  see 

24  How.  Pr.  (N.  Y.  Supreme  Ct.)  202.  generally  cases  cited  in  preceding  sec- 

Utah,  —  Chipman  r.  Union  Pac.  R.  tion. 

Co.,  12  Utah  68.  CanBue  Only  by  Kezt  Friend.  —  Infants 

In  Kew  York,  prior  to  the  Code  of  may  defend  by  guardian  ad  litem,  but 
Procedure,  an  infant  sued  by  his  next  they  cannot,  over  objection,  thus  pros- 
friend  and  appeared  and  defended  by  ecute  an  action  either  upon  a  complaint 
guardian  (see  Lansing  v.  Gulick,  26  or  a  cross-complaint.  They  can  prose- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  250),  but  cute  only  by  next  friend,  as  provided 
since  the  code  an  infant  is  required  to  by  Rev.  Stat.  1894,  §§  257-259.  Spencer 
be  represented  by  guardian  in  both  in-  v,  Robbins,  zo6  Ind.  580;  Budd  v, 
stances.  Hoftailing  v.  Teal,  11  How.  Rutherford,  4  Ind.  App.  386. 
Pr.  (N.  Y.  Supreme  Ct.)  188.  4.  Pasch.  Dig.,  aLTi.6q6get  se^,/  Gen. 

A  special  guardian,  to  whom  a  mort-  Laws  1876,  187.     See  March  v.  Walker, 

gage  has  been  given  for  the  benefit  of  48  Tex.  372. 
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right  of  an  infant  to  sue  by  next  friend.*  This  statute  was  sub- 
sequently repealed,*  and  it  is  well  settled  that  prior  to  its  enact- 
ment, and  subsequent  to  its  repeal,  minors  could  sue  in  Texas  by 
next  friend.* 

b.  Married  Women.  —  In  certain  cases  married  women  are 
authorized  to  sue  by  next  friend,*  and  it  has  been  held  that  an 

1.  Smith  V,  Redden,  i  Tex.  Unrep.  In  Ivcy  v.  HarrcU,  i  Tex.  Civ.  App. 

Cas.  360:    March  v.  Walker,  48  Tex.  326,  it  was  held  that  before  that  sutute 

372;  McDonna  v.  Wells,  i  Tex.  Unrep.  was  passed,  and  since  its  repeal,  minors 

Cas.  35;    Wright  v.  McNatt,  49  Tex.  could  sue  by  next  friend,  and  there  is 

425;  Bond  t/.  Dillard,  50  Tex.  302.  nothing    in    those    provisions    which 

The  rule  requiring  the  appointment  would  prevent  a  suit  or  an  intervention 
of  special  guardians  for  minors  applies  being  brought  before  the  court  in  that 
both  to  minors  who  are  plaintiffs  and  manner.  The  brothers  of  the  appellant 
those  who  are  defendants;  the  provi-  brought  him  into  court  by  the  plea  of 
sion  of  the  statute  is  intended  for  the  intervention,  and,  if  necessary,  in  the 
protection  of  the  minors,  and  should  be  absence  of  record  evidence  to  the  con- 
enforced.    Bond  V.  Dillard,  50  Tex.  302.  trary,   it   would  be  presumed  that  in 

Minor  plaintiffs  must  be  represented  doing  so  they  acted  in  the  capacity  of 

by  their  legally  qualified  guardian,  or  next  friend. 

if  they  have  none,  by  a  special  guardian  8.  See  Ivey  v.  Harrell,  i  Tex.  Civ. 

appointed  by  the  court.     McDonna  i/.  App.  226;  Hays  v.  Hays,  66  Tex.  606. 

Wells,  I  Tex.  Unrep.  Cas.  35.  8.  Cannon  v.  Hemphill,  7  Tex.  184; 

In  Piedmont,  etc.,  L.  Ins.  Co.  v,  Ray,  Robson  v.  Osborn,  13  Tex.  298;  Ivey  y, 

50  Tex.  511,  it  was  held  that  where  an  Harrell,  i  Tex.  Civ.  App.  226;  Austin 

infant  sues  otherwise  than  by  a  regular  v.  Colgate,  (Tex.  Civ.  App.  1894)  27  S. 

guardian,  on  objection  a  special  guard-  W.  Rep.   896;    Gulf,   etc.,    R.    Co.    v, 

ian  must  be  appointed,  and  for  failure  Styron,  66  Tex.  421;  Hays  v»  Hays,  66 

so  to  appoint  a  judgment  will  be  re-  Tex.  606;  Wygal  t.  Myers,  76 1  ex.  598. 

versed.     But  in   Brooke  v.  Clark,  57  In  Robson  v,  Osborn,  13  Tex.  29S, 

Tex.   105,  it  was  decided  by  the  Su-  the  court  said  that  it  was  settled  in 

preme  Court  that  where  the  statute  re-  Cannon  v.  Hemphill,  7  Tex.  184,  that 

quires  the  appointment  of  a  guardian  an  infant  could  sue  by  his  next  friend. 

ad  litem  to  represent  a  minor  in  a  suit  It  is  well  settled  that  since  the  adop- 

it  should  be  strictly  followed,  but  that  tion  of  the  Tfxas  Revised  Statutes  suit 

nevertheless,   when  a  judgment  was  can  be  maintained  in  that  state  by  a 

rendered  in  the  District  Court  in  favor  next  friend  for  the  benefit  of  a  minor; 

of  a  minor  represented  by  next  friend,  and  in  this  respect  no  distinction  has 

no  special  guardian  having  been  ap-  been  made  between  suits  for  land  and 

pointed,  and  the  next  friend  being  rec-  other  actions.     Hays  v.  Hays,  66  Tex. 

ognized  by  the  court  below  throughout  606;    Chambers  v.   Ker,  6  Tex.   Civ. 

the  cause  as  the  proper  representative  App.  373. 

of  the  minor's  interest,  without  objec-  4.  See  article   Husband  and  Wife, 

tion  by  the.  adversary,  the  failure  to  vol.  10,  p.  197  <r/j^^.,  wherein  the  whole 

appoint  a  special  guardian  would  be  re-  subject  of  actions  by  and  against  mar- 

garded  as  an  irregularity  only,  and  not  ried   women  is  fully  discussed.     See 

to  require  a  reversal  of  the  judgment  also  the  following  cases: 

when  urged  for  the  first  time  on  appeal.  Alabama.  —  Lewis  v.  Elrod,  38  Ala. 

This  case   was  cited  with  approval  in  17;    Calhoun  v.   Cozens,   3  Ala.   498; 

Wygal  V,  Myers,  76  Tex.  598,  wherein  Bridges  v,  Phillips,  25  Ala.  136;  Love 

the  court  said  that  there  was  a  much  v.    Graham,    25    Ala.    187;    Crabb   v, 

stronger  reason  for  sustaining  the  judg-  Thomas,  25  Ala.  212;  Gould  t/.  Hill,  18 

ment,  because  the  question  was  there  Ala.  84. 

raised  in  a  collateral  attack  upon  the  Florida,  —  Smith   v.   Smith,    18  Fla. 

juc*gment.  789. 

The  law  in  force  in  1875  provided  for  Maryland.  —  Heck  v.  Vollmer,  29  Md. 

the  appointment  of  a  special  guardian  507;  Bridges  v.  McKenna,  14  Md.  259. 

lo  take  care  of  the  interests  of  a  minor  Minnesota.  —  Wolf    v.    Banning,     3 

in  a  suit  pending  or  about  to  be  com-  Minn.  202. 

menced.     Pasch.  Dig.,  arts.  6969,  6970.  New  York.  —  Wood  » .Wood,  8  Wend. 
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infant  wife  may  sue  by  next  friend.^ 

c.  Insane  Persons,  Lunatics,  etc.  —  Persons  of  unsound 

mind  are  sometimes  authorized  to  sue  by  next  friend,*  though 

where  there  is  a  committee  or  guardian  it  is  usually  proper  to 
bring  the  suit  by  such  representative.* 

(N.  Y.)357;  Jones  i^.  Jones,  2  Barb.  Ch.  Kent's  Com.  131;  i  Black.  Com.  443, 

(N.  Y.)  146.  note   44;    Bing.    on    Coverture    248; 

Tennessee.  —  Leftwick  v.  Hamilton,  9  Reeve's  Dom.  Rel.  27;  Morse  x^.  Earl, 

Heisk.  (Tenn.)3io;  Hawkins  f.  Hawk-  13  Wend.  (N.  Y.) 271.    •    •    •    Incase 

ins,  4  Sneed    (Tenn.)  105;    Green   7.  they  sue  together,   no    guardian    (or 

Harrison,  3    Sneed  (Tenn.)  131;    Mc-  /r<;rAWft  amt)  is  necessary ,  although  she 

Coy  V,  Broderick,  3  Sneed  (Tenn.)  203;  be  an  infant.     The  husband  appoints 

Winchester    v.    Winchester,    i    Head  an  attorney  for  both.     Code,  %  114; 

(Tenn.) 460;  Farns worth  7.  Lemons,  11  Foxwist  v.  Tremaine,  2   Saund.  213; 

Humph.  (Tenn.)  140;  Stephens  v,  Por-  Bing.  on  Inf.  123.    And  see  Hulburt  v, 

ter,  II  Heisk.  (Tenn.)  341.  Newell,  4  How.  Fr.  (N.  Y.  Supreme  Cl.) 

A  wife  may  sue  for  divorce  in  her  93.  If  the  suit  is  for  her  separate  prop- 
own  name  without  the  intervention  of  erty  she  must  have  a  next  friend, 
a  prochein  ami.  Wright  v,  Wright,  3  whether  she  claims  a  legal  or  equitable 
Tex.  168.  estate.     Code,  §  114:  Bowers  v.  Smith, 

Omms  Where  Wife  Cannot  8ao  by  Vest  10  Paige  (N.   Y.)  201 ;  Grant  v.  Van 

Friond.  —  In  an  action  by  a  wife  tore-  Schoonhoven,    9    Paige    (N.   Y.)  255; 

cover  damages  for  an  injury  caused  by  Stuart  v.  Kissam,  2  Barb.  (N.  Y.)  493; 

the  defendant's  negligence  it  was  nee-  Wade  v.  Parker,  2  Keen  59;  England 

essary,  before  the  Act  of  1882,  c.  265,  v.  Downs,  i  Beav.  96;   Coit  &.  Coit,  6 

that  her  husband  should  join  as  co-  How.  Pr.  (N.  Y.  Supreme  Ct.)  53." 

plaintiff,  and  a  declaration  in  which  she  In  Indiana  it  has  been  held,  in  Welch 

sued  by  her  husband  as  next  friend  was  v.  Bunce,  83  Ind.  382,  that  where  the 

bad  on  demurrer.    Treusch  v.  Kamke,  action  concerns  the  separate  property 

63  Md.  278.     See  also  Adams  v,  Han-  of  a  married  woman,  she  may,  under 

non,  3  Mo.  222;  Claflin  v.  Van  Wagoner,  Civil  Code  1852,  §  8  (R.  S.  1881,  §  254), 

32  Mo.  252.  sue  as  sole  plaintiff,  or  her  husband 

1.  Indiana.  —  Bush  v.  Groomes,  125  ma^  be    joined  with    her  as  her  co- 

Ind.  14:  Ex  p.  Post,  47  Ind.  142.  plaintiff.     If  the  married  woman  be  an 

Kentucky.  —  Hopkins    v.  Virgin,  1 1  infant  and  sue  as  sole  plaintiff,  a  com- 

Bush(Ky.)678;  Anderson  t^.  Anderson,  petent  and  responsible  person    must 

II  Bush  (Ky.)  327.  consent  in   writing  to  appear  as  her 

Missouri,  —  Adams  v.  Hannon,  3M0.  next  friend,   under  Civil   Code   1852, 

222.  g  II  (R.  S.  1 88 1,  §  256),  but  where  her 

Compare  Dugas  v.   Gilbeau,   15  La.  adult  husband  is  joined  as  coplaintiff 

Ann.  581.  with  her,  no  next  friend  is  necessary  or 

Infimt  Wife.  —  In  Cook  v,  Rawdon,  6  can  be  required. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  233,  it  9.  See  article  Insane  Persons,  vol. 

was  held  that  a  guardian  a^/i/f  17/ for  an  10,  p.   1224  et  seq.    See  also  Prince  v. 

infant  wife  who  joins  with  her  husband  Towns,  33  Fed.  Rep.  161;  Gillespie  t^. 

as  plaintiff  is  unnecessary,  unless  the  Hauenstein,  72  Miss.  838. 

action  is  to  recover  her  separate  prop-  A  Foehle-minded  Fenon  of  full  age  but 

erty.     The  court  said  that  in  a  suit  to  not  insane  may  sue  without  a  guardian 

recover  lands  of  a  married  woman  who  ad  litem.     Menz  v.  Beebe,  95  Wis.  383. 

is  an  infant,  if  they  are  not  her  separate  3.  See  article  Insane  Persons,  vol. 

property,  "her  husband  should  sue,  10,  p.  1225.    See  also  article  Guardians, 

and  she  should  be  joined,  especially  if  vol.  9,  p.  886,  wherein  suits  by  the  com- 

she  has  a  fee  and  was  ousted  before  mittee  or  guardian  of  an  insane  person 

coverture;  or  if  neither  of  them  during  are  exhaustively  treated, 

coverture  have  had  actual  or  construe-  In  Row  v.  Row,  53  Ohio  St.  249,  it 

tive  possession.     Bracebridge  v.  Cook,  was  held  that  the  guardian  of  an  imbe- 

Plowd.  418;    I  Chit.  PI.  63,    note;    4  cile,  and  not  his  next  friend,  was  the 

Vin.  Abr.  77;    i  Bac.  Abr..  tit.  Bar.  proper  person  to  bring  an  action  for 

and  Feme,  K. ;  Wiscot's  Case,  2  Coke  the  recovery  of  property  belonging  to 

61  h;  Boraston's  Case,  3  Coke  21  ^/  2  the  imbecile. 
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rf.  Application    and    Illustration    of    Principles  — 

(i)  Proceedings  Properly  Brought  by  Next  Friend.  —  In  accord- 
ance with  the  principles  hereinbefore  stated,  it  has  been  held 
that  the  following  actions  or  proceedings  may  be  maintained  by 
an  infant  by  next  friend  or  guardian  ad  litem,  as  the  case  may 
be:  Actions  in  ejectment,*  for  wages,*  for  seduction,'  for  the 
construction  of  a  will,*  for  an  accounting  by  his  guardian,*  for 
the  removal  of  his  guardian,*  or  upon  a  contract  made  with  his 
guardian.'^  So  it  has  been  held  that  an  infant  may  prosecute  a 
trial  of  r^^ht  of  property  by  next  friend.*  But  it  has  also  been 
held  that  an  infant  claimant  in  trustee  process  is  to  be  regarded 
rather  as  a  defendant  than  as  a  plaintiff,  and  should  therefore 
have  a  guardian,  and  not  a  next  friend.*  A  caveat  to  the  pro- 
bate of  a  will  may  be  filed  for  infant  heirs  by  diprochein  amiA^ 
An  Infant  Sn  Ventre  8a  More  may  sue  by  next  friend.** 
The  Emaneipation  of  a  lOnor  by  his  parents  does  not  render  him 
capable  of  suing  without  a  guardian.** 

An  Aotion  for  Partition  may  be  maintained  by  an  infant  by  his 
next  friend  or  guardian  ad  litem.^^ 

1.  Heft  V,  McGill,  3  Pa.  St.  256,  hold-  as  by  original  suit.     Ivey  v.  Harrell, 

ing  that  an  infant  may  bring  an  action  i  Tex.  Civ.  App.  226. 
of  ejectment  in  the  name  of  his  next        10.  Humes  t/.  Shillington,  22  Md.  346. 
friend  without   the  appointment  of  a        In  Middleditch  v.  Williams,  47  N.  J. 

guardian.  Eq.  585,  certain  relatives  of  an  infant, 

8.  Boy n ton  v.  Clay,  58  Me.  236.  who  was  the  only  one  to  be  benefited 

3.  Smith  V.  Richards,  29  Conn.  239.  by  a  refusal  of  probate,  filed  a  caveat 

4.  An  action  to  construe  a  will  in  re-  in  their  own  names  and  conducted  the 
spect  to  affecting  an  infant  legatee  suit  as  if  the  infant  had  been  the 
should  be  brought,  not  by  the  general  caveator  and  they  her  next  friends, 
guardian  or  the  guardian  with  the  until  the  cause  reached  the  appellate 
infant,  but  by  the  infant  by  a  guardian  court  upon  an  appeal  by  the  caveators 
ad  litem,  Wead  v.  Cantwell,  36  Hun  from  a  decree  of  the  Prerogative  Court. 
(N.  Y.)  528.  It  was  held  that  the  caveators  and  ap- 

6.  Thomas  v.  Williams,  9  Fla.  289.  pellants  had  no  standing  in  the  court 

6.  Ruohs  V.  Backer,  6  Heisk.  (Tenn.)  because  of  the  want  of  interest  in  the 
395;  Stephenson  v,  Yandle,  3  Hayw.  result  of  the  suit,  and  th&t  the  record 
(Tenn.)  109.  should  be  remitted  to  the  Prerogative 

7.  Where  a  note  had  been  given  to  a  Court  that  it  might  there  be  amended 
guardian  for  the  hire  of  slaves  of  his  by  the  substitution  of  the  name  of  the 
ward,  and  the  contract  of  hiring  had  infant  as  caveator  and  appellant,  by  the 
been  closed  and  executed,  it  was  held  admission  of  a  next  friend  to  prosecute 
that  indebitatus  assumpsit  would  lie  by  the  suit,  and  for  further  proceedings  in 
the  infant,  suing  by  her  next  friend  f(5r  the  cause  as  amended. 

the  amount  of  the  debt,  notwithstand-  11.  Middleditch  v.  Williams,  47  N.  T. 

ing  the  written   contract.     Lanier    v.  Eq.  585,  rtA'»^Wallis  v.  Hodson,  2  Atk. 

Chappell,  2  Fla.  621.     See  also  Hay  v,  117. 

Conner,  2  Har.  &  J.  (Md.)  347.  18.  Hoskins  v.  White,  13  Mont.  70. 

8.  Strode  v.  Clark,  12  Ala.  621.  In  Lonlsiaiia  a  minor  may  sue  in  his 

9.  Keeler  v,  Fassett,  21  Vt.  539,  52  own  name  when  he  has  been  emanci- 
Am.  Dec.  71.  pated.     Beauchamp  v,  Whittington,  10 

Interyoners  may  occupy  the  positions  La.  Ann.  646. 

of  either  plaintiffs  or  defendants.     All  13.  Strange  v,   Gunn,   56  Ala.  611; 

the  elements  of  a  cause  of  action  or  Latta  v.  Vickers,  82  N.  Car.  501. 

ground  of  defense  may  be  contained  in  Hew   York  —  Vest    Friend    and    Not 

their  pleading,  and  parties  may  come  Chiardian.  —  In  Lansing  v,   Gulick,   26 

into  court  as  effectually  by  that  method  How.   Pr.  (N.  Y.  Supreme  Ct.)  250,  it 
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An^tmoit.                            NEXT  FRIEND.  Suing  by  Kext  Friend. 

Salt  on  Adminittrator'i  Bond.  —  An  infant  cannot  sue  by  next  friend 
upon  an  administrator's  bond  for  nonpayment  of  money  due  by 
the  probate  decree.* 

(2)  Next  Friend  Unnecessary  or  Improper.  —  There  are  a  num- 
ber of  cases  where  under  the  circumstances  a  next  friend  or 
guardian  ad  litem  is  unnecessary  or  improper.* 

Boit  bj  Pkther  for  Injury  to  Child.  —  Thus,  under  a  statute  authoriz- 
ing a  father  to  sue  for  injury  to  his  child,  for  the  child's  benefit, 
no  next  friend  is  necessary.* 

was  held,  according  to  the  reporter's  but  a  gaardian  properly  constituted  is 

headnote,  that  an  action  of  partition  entitled  to  receive  moneys  due  an  in- 

cannot    be    prosecuted  by  an   infant  fant,  and  accordingly  there  is  no  breach 

plaintiff  without  the  appointment  by  the  of  the  condition  of  the  bond, 

court  of  a  next  friend,  pursuant  to  the  8.  Next  Friend  UnneceBsajy — ninitra^ 

Act  of  1852,  and  that  the  appointment  tions.  —  In  Bunce  v,  Bunce,  27  Abb.  N. 

of  a  guardian  to  protect  the  interest  of  Cas.  (N.  Y.  Supreme  Ct.)6i,  a  guardian 

an  infant  plaintiff  in  partition   under  appointed  in  a  foreign  state  to  whom 

section  116  of  the  Code  of  Procedure  ancillary  letters  had  been  granted  in 

was  a  nullity.  New  York  was  permitted  to  sue  in  his 

A  general  guardian  is  not  competent  own  name,  and  the  appointment  of  a 

to  act  for  infants  on  petition  for  parti-  guardian  ad  litem  was  said  to  be  un- 

tion  in  New  York.     Matter  of  Stratton,  necessary. 

I  Johns.  (N.  Y.)  509.     Compare  Strange  When  an  infant  is  denied  admission 

r.  Gunn,  56  Ala.  611,  wherein  it  was  to  the  public  schools  his  father  may 

held  that  a  petition  for  the  partition  of  apply  for  mandamus,  and  a  guardian 

property,  owned  partly  by  an  infant,  ad  litem   is    unnecessary.      People   v. 

may  be  filed  in  the  name  of  the  infant  Board  of  Education,  18  Mich.  400. 

by  his  next  friend  or  in  the  name  of  his  In  Texas  a  person  of  African  descent, 

guardian.  under  the  republic,  though  not  entitled 

In  MifMuri  an  infant  cannot  sue  for  to  the  rights  of  citizenship,  was  entitled 

partition  by  next  friend,  but  must  sue  to  the  protection  of  the  laws;  and  such 

by    his    regular    guardian,    or    by    a  person  might  sue  for  damages  for  an 

guardian  ad  litem  appointed  under  the  injury  without  the  intervention  of   a 

Partition  Act.     Colvin  v.  Hauenstein,  next  friend.     Benton  ».  Williams,  Dall, 

110  Mo.  583;  Mitchell  v.  Jones,  50  Mo.  (Tex.)  496. 

438;  Cochran  v.  Thomas,  131  Mo.  258;  In  Louisiana   it  has  been   held  that 

Fulbright  v.  Cannefox,  30  Mo.  425.  in  an  action  to  annul  a   marriage  a 

Infants  may  join  as  parties  plaintiff,  tutor  for  either  party  is  unnecessary, 

by  their  curator,  in  an  ex  parte  suit  for  although  both  are  minors.     Lacoste  v. 

partition.     Lamed  v,  Renshaw,  37  Mo.  Guidroz,  47  La.  Ann.  295. 

458.  Infant   Informer    or   FroBeoutor.  —  In 

Where  the  infant  has  no  guardian  or  State  v.  Dillon,  i   Head  (Tenn.)  389,  it 

curator,  the  court  in  which  the  suit  is  was  held  that  an  infant  is  not  prohibited 

to  be  brought  may,  in  term  time,  ap-  by  statute  nor  by  public  policy  from 

point  a  guardian  ad  litem^  who  shall  becoming     a     prosecutor,    and    may, 

have  all   the  authority   of  a    regular  therefore,  be  indorsed  upon  an  indict- 

guardian   in   such  case.     Mitchell    v,  ment    as    such.      Compare    Maggs    v, 

Jones,     50     Mo.     438;     Chrisman    v.  Ellis,  Buller's  N.  P.  196^,  holding  that 

Divinia,  141  Mo.  122.  an  infantcannot  be  a  common  informer. 

Where  an  infant  sues  in'  partition  by  because  he  can  only  sue  by  guardian, 
next  friend,  but  no  question  as  to  the  and  the  statute  of  18  Eliz.,  c.  5,  §  i,  re- 
regularity  of  the  proceeding  is  made  in  quires  an  informer  to  sue  either  in  per- 
the  trial  court,  the  appellate  court  will  son  or  by  attorney, 
give  the  plaintiff  an  opportunity  to  cor-  8.  Aotion  by  Father  under  Statute.  — 
rect  the  error  .before  dismissing  the  Lathrop  v.  Schutte,  61  Minn.  196,  hold- 
suit.  Colvin  V,  Hauenstein,  no  Mo.  ing  that  the  amount  recovered  in  such 
583.  an   action  belongs  to  the   child;    that 

1.  Mitchell  V.  Connolly,  i  Bailey  L.  the  father  simply  holds  it  in  trust  for 

(S.  Car.)  203.    This  is  because  no  one  him;  that  in  cases  where  the  court  has 
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AppQintmeBt.  NEXT  FRIEND.  BiEset  of  FRilure  to  Appoint. 

AetioB  in  Vtnie  of  8uto«  —  So  where  the  action  is  in  the  name  of 
the  state  to  the  use  of  an  infant  or  a  married  woman,  a  next 
friend  for  the  cestui  que  use  is  liot  necessary,  although  it  may  be 
proper.* 

In  Bastardy  Proooodingi  a  guardian  for  an  infant  complainant  is  not 
necessary.* 

Admiralty  Suit.  —  Nor  is  a  guardian  necessary  in  a  suit  in  admi- 
ralty by  a  minor  to  recover  wages  as  a  seaman.* 

Probata  Procoodinga  may  sometimes  be  in  the  name  of  a  minor.^ 

2.  Effect  of  Eailore  to  Appoint  or  Irregular  Appointment  —  a.  In 
General  —  judgment  voidable,  but  Not  Void.  —  Where  the  proceedings 
are  conducted  without  the  intervention  of  a  next  friend  or 
guardian  ad  litem ^  in  a  case  where  one  is  required,  or  where  the 
appointment  is  irregular,  the  judgment  is  irregular  and  voidable.* 

reason  to  believe  that  the  trust  will  not       8.  Wicks  v.  Ellis,  Abb.  Adm.  444. 
be  faithfully  executed,  it  may,  in  the        4.  In  Vow  York  there  is  no  statutory 

exerciseof  its  equitable  powers,  require  provision  requiring  an  infant  to  ins ti- 

security  from    the  father  before  any  tute  a  special  proceeding  in  a  surro- 

money  is  paid;  and  that  the  judgment  gate's  court  by  a  special  guardian.     An 

in  such  action  is  a  bar  to  any  subse-  infant  aged  nineteen  years,  residing  in 

quent  action  for  the  same  cause  prose-  Vermont,  united  with  her  husband  in 

cuted  by  the  minor,  by  his  guardian,  a  petition   to  the    surrogate's    court, 

general  or  ad  litem,  or  by  himself  when  showing  that  her  mother  was  dead,  and 

he  reaches  his  majority.  that  her  father  was  living  and  a  resi- 

1.  Aetion  by  State  Ex  Bel.  —  Albert  v.  dent  of  New  Hampshire;  that  the  peti- 
State,  66  Md.  325.  In  this  case  the  tioner  was  a  person  interested  in  the 
court  said:  "  The  only  object  that  estate  of  her  maternal  grandfather, 
could  have  been  obtained  by  inserting  who  had  died  in  Paris,  France,  in  1881, 
the  name  of  the  next  friend  of  the  in-  and  whose  alleged  will  had  been  ad- 
fant,  was  security  for  the  costs  to  the  mitted  to  probate  by  a  decree  of  said 
defendant  if  the  plaintiff  failed  in  his  court  in  1882;  that  the  paper  writing 
suit.  The  next  friend  would  have  had  so  admitted  to  probate  was  not  the  will 
no  authority  to  receive  the  amount  of  of  said  decedent;  and  praying  that  the 
the  judgment,  and  his  appearance  in  a  court  appoint  a  special  guardian  for 
case  like  this  answers  no  good  purpose  her,  to  enable  her  to  move  to  vacate 
except  to  be  security  for  costs.  But  the  decree  admitting  the  same,  and  to 
while  that  is  undoubtedly  so,  we  must  come  in  and  contest  the  probate  proof, 
not  be  understood  to  decide  that  it  It  was  held  that  the  court  was  without 
would  be  improper  to  insert  the  name  power  in  the  premises;  that  the  proper 
of  ^.prochetn  ami  to  the  infant  in  a  case  practice  was  for  the  infant  to  petition 
like  the  present.  In  many  instances  it  in  her  own  name  for  the  relief  ulti- 
would  be  very  desirable  to  do  so,  mately  sought  by  her,  whereupon  a 
especially  in  those  cases  where  the  in-  citation  would  issue  to  the  proper  par- 
fant  was  too  young  to  make  an  affidavit  ties,  upon  the  return  of  which  citation, 
for  removal."  See  also,  in  support  of  it  appearing  that  petitioner  was  an  in- 
text,  Le  Strange  v.  State,  58  Md.  45;  fant,  a  special  guardian  would  be  ap- 
Fridge  v.  State,  3  Gill  &  j.  (Md.)  103;  pointed  to  protect  her  interests  as  a 
State  V.  Dorse y,  3  Gill  &  J.  (Md.)  75.  party  to  a  pending  proceeding.    Mat- 

2.  Low  V,  Mitchell,  18  Me.  372;  Mil-  ter  of  Watson,  2  Dem.  (N.  Y.)  642. 

ler  I,  State,  no  Ala.  69.  6.  Jadgmont  Voidable.  —  York  Draper 

The  fact  that  the  complainant  in  a  Mercantile  Co.  v.  Hutchinson,  2  Kan. 

bastardy  proceeding  pleads  by  guard-  App.  47,  holding  that  under  such  cir- 

ian  is  insufficient  to  warrant  an  infer-  cumstances  a  judgment  against  a  minor 

ence   that  she  is  a  minor,  since  the  may  be  set  aside  on  his  motion  by  a 

guardianship  may    exist    from    some  next  friend  at  the  next  term  of  court, 

cause  other  than  minority.    Com.  v.  The  appearance  of  an  adult  by  a  next 

Moore,  3  Pick.  (Mass.)  194.  friend,  except  where  such  adult  is  a 
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But  while  a  failure  to  appoint  a  next  friend  or  guardian  ad  litetn^ 
or  to  sue  by  one,  is  irregular,  it  is  merely  that.  The  defect  is 
not  a  jurisdictional  one,  and  hence  the  judgment  is  not  void.^ 
A  fortiori,  where  there  has  been  an  appointment,  but  it  is  irregu- 
lar, the  defect  is  not  jurisdictional  and  the  judgment  is  not  void.' 

married  woman,  is  an  irregularity  for  Cahill,  74  Cal.  52;  Reed  v.  Ring,  93 

which  the  judgment  will  be  set  aside.  Cal.  96;  Henning  v,  Barringer,  10  Ky. 

Jeffrie  V,  Robideaux,  3  Mo.  33.  L.  Rep.  674;  Webber  v.  Ward,  94  Wis. 

Xhe  failure  of  a  guardian  ad  litem  to  605. 

acknowledge  his  consent  to  act  is  an  ULustratlQiii  of  Irregnlaritiei  Hi>t  FataL 

irregularity,  and  the  appointment  will  — A  suit  brought  by  next  friend  with- 

be  set  aside  and  the  action  dismissed,  out  an  order  of  appointment  may  pro- 

Cole  V,  McGarvey,  6  Civ.  Pro.  Rep.  (N.  ceed  under  the  statute,  upon  the  filing 

Y.  Supreme  Ct.)  305,  decided  under  N.  of  a  bond  for  costs  at  any  time  during 

Y.  Code  Civ.  Pro.,  §  473.  the  prosecution  of  the  suit  when  the 

1.  Fhilvro  to  AppMnt — California. —  court  shall  so  order;  the  filing  of  a 
Foley  V.  California  Horseshoe  Co.,  115  bond  is  not  a  jurisdictional  prerequi- 
Cal.  1S4;  Childstr.  Lanterman,  zo3Cal.  site.  Illinois  Cent.  R.  Co.  v.  Latimer, 
387;  Matter  of  Cahill,  74  Cal.  52.  128  111.  163. 

Georgia,  —  King    v.    King,    37    Ga.  If    one    acts   in    the   capacity  of  a 

205.  guardian    without  having  been  duly 

Maryland,  —  Powles    v.    Jordan,   62  appointed,  it    is  erroneous,    but   that 

Md.  499.  fact  will  not  render  the  proceedings  in 

Missouri.  —  Brandon  v.  Carter,  119  the  action   void.      Reed   v.    Ring,   93 

Mo.  572.  Cal.  96. 

New  Jersey,  —  Middleditch  v.  Will-  In  Fellows  v.  Niver,  i8  Wend,  (N. 

iams,  47  N.  J.  Eq.  585.  Y.)  563,  where  ^prochein  ami  was  ap- 

New  York,  —  Sims  v.  New  York  Col-  pointed  after  the  commencement  of  the 

lege  of  Dentistry,  35  Hun  ^N.  Y.)  344;  suit,  a  motion  to  set  aside  the  proceed- 

Fellows  r.  Niver,  18  Wend.  (N.  Y.)  564;  ings   was  denied,    the    court    saying: 

Rima  v.  Rossie  Iron  Works,  47  Hun  *'  The    only    difference    between    the 

(N.  Y.)  153;  Smart  v.  Haring,  14  Hun  (N.  former  statutes  and  the  present  is  this : 

Y.)  276;    Parks  v.  Parks,  19  Abb.  Pr.  formerly    the  prochein    ami    was    ap- 

(N.  Y.  Supreme  Ct.)  161;  Tread  well  v,  pointed  after  the  issuing  of  the  process, 

Bruder,  3  E.   D.  Smith  (N.    Y.)  596;  but  before  a  declaration ;  now  it  should 

R utter  V,  Puckhofer,  9  Bosw.  (N.  Y.)  be  done  before  process;    but  now,  as 

638;  Wolford  V.  Oakley,  43  How.   Pr.  formerly,  it  is  a  question  of  rcRularity 

(Buffalo  Super.  Ct.)  118;  Drischler  v.  merely,  not,  as  the  defendant's  counsel 

Van  Den  Henden,  49  N.  Y.  Super.  Ct.  supposes,   a  question   of  jurisdiction. 

508.  It  is  a  (question  of  practice,  and  the 

North  Carolina,  —  Tate  v,  Mott,  96  N.  irregularity  may  be  waived  under  the 

Car.  19.  present  statute  as  well  as  under  the  old 

The  error  is  one  of    practice,  and  statutes.*' 

is   technical  rather    than  substantial.  So  in  Bartlett  v.  Batts,  14  Ga.  539, 

Middleditch  v,  Williams,  47  N.  J.  Eq.  where  a  next  friend  was  appointed  for 

585.  an  infant,  but  after  the  commencement 

The  proceedings  will  not  be  set  aside  of  the  action,  the   court  refused  to  set 

in  the  absence  of  fraud  or  other  ground  aside  the  verdict,    saying:  "It  seems 

for  equitable  relief.    Tate  v,  Mott,  96  very  safe  to  say  that  a  suit  commenced 

N.  Car.  19.  and  prosecuted  by  an  infant  alone,  is 

A  judgment  in  a  suit  in  which  minors  not  absolutely  void;  and  although  de- 
are  parties,  and  in  which  they  are  not  fective  in  wanting  a  next  friend,  the 
represented  by  their  guardian,  curator,  defect  is  one  which  before  verdict  is 
or  next  friend,  as  required  by  law,  is  amendable  and  after  verdict  is  cured." 
not  void  if  their  father,  who  was  their  The  last  two  cases  cited  were  quoted 
natural  guardian,  was  also  a  party  to  with  approval  in  Matter  of  Cahill,  74 
such  suit.  Brandon  v.  Carter,  119  Cal.  52,  and  it  was  held  that  where  pro- 
Mo.  572.  See  also  King  v.  King,  37  ceedings  to  contest  a  will  are  com- 
Ga.  205.  menced  by  a  minor  in  propria  persona^ 

2.  Irregular  Appointment.  —  Matter  of  and  a  guardian  ad  litem  is  appointed  at 
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It  It  Error  in  Vket  for  an  infant  to  appear  in  person  or  by  attor- 
ney, and  such  error  may  be  assigned  in  the  court  in  which  the 
judgment  was  rendered.* 

CoUAteral  AttMk.  —  Suit  by  next  friend  instead  of  by  guardian  ad 
litetn,^  or  irregularities  in  appointment,*  will  not  render  the 
judgment  subject  to  collateral  attack. 

b.  Irregularity  Cured  or  Waived — waiver  by  Failure  to 

Objeet  —  A  failure  to  appoint  a  next  friend  or  guardian  ad  litem, 
or  an  irregularity  in  appointment,  may  be  cured  or  waived,*  and 
it  is  so  waived  or  cured  by  a  failure  to  object  *  before  going  to 
trial  upon  the  merits.*  Thus  it  has  been  held  that  a  failure  to  sue 
by  next  friend  is  waived,  if  not  taken  by  demurrer,  answer,  or 

the  trial,  the  proceedings  are  not  void  caase     may     proceed     to    judgment, 

for  want  of  jurisdiction.  Rankin  v.  Warner,  2  Lea  (Tenn.)  302. 

The  appearance  by  next  friend  in-  A  failure  to  file  a  written  consent  to 

stead  of  by  guardian  or  guardian  ad  act,   as   required  by   statute,   will   be 

litem,  as  required  by  statute,  is  a  mere  waived  by  a  failure  of  the  defendant  to 

irregularity  which  does  not  make  the  require  it.     Budd  v.  Rutherford,  4  Ind. 

judgment  void.     Wygal  v,  Myers,  76  App.  386. 

Tex.  598;  Cochran  z^.  Thomas,  131  Mo.  Ignorance  of  the  plaintiff's  infancy  is 

258.  no  excuse  for  failure  to  object.    Ex  /. 

1.  Peak  V,  Shasted,  21  111.  137,  74  Scott,  i  Cow.  (N.  Y.)  33.  Compare 
Am.  Dec.  83;  Castledine  v.  Mundy,  i  Wolford  2/.  Oakley,  43  How.  Pr.  (Buffalo 
N.  &  M.  635,  4  B.  &  Ad.  90,  24  E.  C.  L.  Super.  Ct.)  118,  holding  that  the  irregu- 
30;  Maynard  v.  Downer,  13  Wend.  (N.  lanty  of  appointing  an  infant  guardian 
Y.)  576.  ad  litem  for  another  infant  is  not  waived 

If  an  infant  assigns  by  attorney,  for  by  answering  to  the  merits  where  the 

error  coram  vobis,  that  he  has  improp-  defendant  had  no  knowledge  of  the 

erly  appeared  in  the  action  by  attorney  guardian's  infancy, 

instead  of  guardian,  it  is  not  a  mere  6.  Worthington  v,  Mencer,  96  Ala. 

irregularity,  but  a  ground  of  error;  still  310;  Matter  of  Cahill,  74  Gal.  52;  Ap- 

the  court  will,  on  application,  set  the  thorp  v.  Backus,   Kirby  (Conn.)  407; 

assignment  aside,  and  allow  the  plain-  Bramel  v.  Cunningham,  3  Ky.  L.  Rep. 

tiff  in  error  to    assign   by  guardian.  512;  Schemerhorn  z/.  Jenkins,  7  Johns. 

Beven  v,  Cheshire,  3  Dowl.  P.  C.  70.  (N.  Y.)373;  Strong  z/.  Jenkins,  21  N.  Y. 

2.  Wygal  V,  Myers,  76  Tex.  598.  Civ.  Pro.   Rep.  (Buffalo  Super.  Ct.)  9; 
8.  The  appointment,  though  without  Hicks  t^.  Beam,  112  N.  Car.  642,  34  Am. 

proper  notice  to  the  natural  guardian,  St.  Rep.  521;  Brooke  v.  Clark,  57-Tex. 

cannot  be  questioned  collaterally,  and  105. 

the  denial  of  a  motion  to  set  it  aside  The  Olijeotion  Cannot  Be  Baised  by  Be- 
without  appeal  is  conclusive  upon  the  quests  for    Initmotions    after    entering 
parties.    Drischler  v.  Van  Den  Ilenden,  upon  the  trial  upon  the  merits.     Worth- 
49  N.  Y.  Super.  Ct.  508,  citing  Rutter  v.  ington  v.  Mencer,  96  Ala.  310. 
Puckhofer,  9  Bosw.  (N.  Y.)  638.  Waived  If  Vot  Pleaded.  —  When  an  in- 

4.  Rutter  v,  Puckhofer,  9  Bosw.  (N.  fant,   without    the    intervention  of    a 

Y.)  638;    Wolford  V.  Oakley,  43  How.  guardian  or  next  friend,  undertakes  to 

Pr.  (Buffalo  Super.  Ct.)  118.  prosecute  his  suit  in  his  own  name,  the 

The  Appointment  of  anlnlant  as  Guard-  debtor  has  a  right  to  object  10  his  re- 

ian  ad  litem  for  an  infant  plaintiff  may  covery,  because  the  judgment,  like  the 

be  cured  or  waived.     Wolford  v.  Oak-  contract,  may  be  repudiated  or  affirmed 

ley,  43  How.   Pr.  (Buffalo  Super.  Ct.)  and  enforced  at  the  election  of  the  in- 

118.  fant,  if  rendered  before  his  majority. 

6.  Failure  to  Oljeet.  —  Where  a  person  But  such  objection  must  be  interposed 

of  unsound  mind  prosecutes  a  suit  in  in  apt  time  by  plea  in  abatement  or  by 

his  own  name,  the  defendant  may,  by  answer  before  the  trial  on  the  merits, 

proper  procedure,  compel  the  presence  and  if  not  so  pleaded  it  will  be  consid- 

of  a  guardian,  but  if  a  guardian  or  next  ered  as  waived.     Hicks  ?/.  Beam,  112 

friend  is  not  asked  by  either  party,  the  N.  Car.  642,  34  Am.  St.  Rep.  521. 
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plea,*  or  other  appropriate  mode.* 

After  Pleading  to  the  Kerite  the  objection  Cannot  be  raised,'  for  the 
defendant  is  deemed  to  have  thereby  admitted  that  the  plaintiff 
is  rectus  in  curia,^ 

After  Verdict  or  Judgment  in  an  infant's  favor,  his  failure  to  sue  by 
next  friend  is  cured.*    The  defect  is  one  to  which  the  statute  of 

1.  Oljeetion  Host  Be  by  Denmrrer,  An-  (N.  Y.)  373;  Ex  p,  Scott,   i  Cow.  (N. 
iwer,   or  Plea  —  Alabama,  —  Levystein  Y.)  33. 

V.  O'Brien,  106  Ala.  352,54  Am.   St.  North   Carolina,  —  Hicks    v.   Beam, 

Rep.  56.  112  N.  Car.  642. 

Missouri,  —  Jones  v.  Steele,  36  Mo.  South  Carolina,  —  Drago  v,  Moso,  1 

324;  Robinson  v.  Hood,  67  Mo.  660.  Spears  L.  (S.  Car.)  212. 

New   York,  —  Rima  v,    Rossie   Iron  Texas,  —  Moke  v,  Fellman,  17  Tex. 
Wofks,  47  Hun  (N.  Y.)  153;    Smart  v,  367,  67  Am.  Dec.  656. 
Haring,  14  Hun  (N.  Y.)  276;   Sims  v.  Aft/K  an  Answer  Is  Senred  or  Plea  En- 
New   York   College  of    Dentistry,    35  tered,  it  is  too  late  to  move  to  set  aside 
Hun  (N.  Y.)  344-  the     plaintiff's     proceedings    on     tlie 

North   Carolina.  —  Hicks    v.   Beam,  ground  that  the  action   is  prosecuted 

112  N.  Car.  642,  34  Am.  St.  Rep.  521.  by    the    infant    without    a    guardian. 

Ohio.  —  Woog  V.  Barnhart,  41  Ohio  Parks  v.  Parks,  19  Abb.  Pr.  (N.  Y.  Su- 

St.  177.  preme   Ct.)  t6i,  following  Fellows  v, 

Wisconsin.  —  Webber    v.    Ward,    94  Niver,  18  Wend.  (N.  Y.)  563.     But  de- 

Wis.  605;  Moir  %>.  Dodson,  14  Wis.  279;  lay  in  making  the  objection  may  be  ex- 

Wood  V.  Union  Gospel  Church  Bldg.  cusable.     See  Ex  p,  Scott,  i  Cow.  (N. 

Assoc,  63  Wis.  14.  Y.)  33. 

Infancy  of  the  plaintiff  is  a  matter  of  A  failure  to  make  the  appointment 

form,  and  is  waived  by  pleading  the  before  process  is  issued  is  waived  by 

general    issue.       Drago    v,    Moso,    i  pleading  to    the    merits.     Fellows  v. 

Spears  L.  (S.  Car.)  212,  40  Am.  Dec.  Niver,  18  Wend.  (N.  Y.)  563. 

592.     See  also  Hicks  v.  Beam,  112  N.  4.  Fellows  v,  Niver,   18   Wend.  (N. 

Car.  644.  Y.)  564;    Parks  v.  Parks,  19  Abb.  Pr. 

Objections  to  the  plaintiff's  capacity  (N.  Y.  Supreme  Ct.)  161. 

to  sue  must  be  taken  by  demurrer  or  6.  California.  —  Matter  of  Cahill,  74 

answer.     It  is  too  late  to  make  them  Cal.  52. 

to  the  judgment.     Martin  v.  Webb,  5  Connecticut. — Apthorp     v.    Backus, 

Ark.  72.  Kirby  (Conn.)  412. 

Where  it  appears  by  the  answer  that  Georgia,  —  Bartlett  v.  Batts,   14  Ga, 

the  plaintiff  is  a  married  woman,  but  539;     Evans    v.    Collier,   79  Ga.   319; 

no  advantage  is  sought  to  be  taken  of  King  v.  King,  37  Ga.  205. 

the  fact  that  she  did  not  sue  by  next  Illinois,  —  Helmuth  v.  Bell,  150  111. 

friend,  it  is  too  late  to  raise  the  objec-  263,  49  111.  App.  626. 

tion    after    going   to  trial.     Woog    v.  Maryland,  —  Albert  v.  State,  66  Md. 

Barnhart,  41  Ohio  St.  177.  325. 

2.  As  to  the  mode  of  raising  the  ob-  Massachusetts,  —  Smith  v,  Carney, 
jection,  see  the  following  section.    See  127  Mass.  179. 

also  cases  cited  in  the  preceding  note.  Michigan.  — Sick    v.   Michigan    Aid 

8.  Indiana,  — Smith  v,  Allen,  16  Ind.  Assoc,  49  Mich.  50. 

316.  Missouri, — Jones  v.  Steele,  36  Mo. 

Mississippi.  —  Gully    v.    Dunlap,    24  324.  . 

Miss.  410.  New    York,  —  Schemerhom   v,  Jen- 

New    York.  —  Parks    v.    Parks,    19  kins,  7  Johns.  (N.  Y.)  373. 
Abb.  Pr.  (N,  Y.  Supreme  Ct.)  161;  Fel-  South  Carolina.  —  Hamilton   v.  Fos- 
lows  V,  Niver,  18  Wend.  (N.  Y.)  563;  ter,  i  Brev.  (S.  Car.)  464;  Kid  v,  Mitch- 
Smart  V.  Haring,  14  Hun  (N.  Y.)  276;  ell,  i  Nott  &  M.  (S.  Car.)  334. 
Rutter  V,  Puckhofer,  9  Bosw.  (N.  Y.)  Wisconsin,  —  Hafem    v,    Davis,    10 
638;    Sere  v.  Coit.  5  Abb.   Pr.  (N.  Y.  Wis.  501. 

Supreme  Ct.)48i;   Sims  v.  New  York  If  an  infant  appears  by  attorney,  no 

College  of  Dentistry,  35   Hun  (N.  Y.)  objection  can  be  taken  after  verdict  in 

344;  Schemerhorn  v,  Jenkins,  7  Johns,  his  favor.     Apthorp  v.  Backus,  Kirby 
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jeofails  is  applicable.* 

Ki^ority  Pendente  Lite.  —  Where  an  infant  brings  suit  in  his  own 
name,  but  reaches  vciz}\ox\\.y  pendente  lite  and  before  objection,  his 
failure  to  prosecute  by  a  next  friend  or  guardian  ad  litem  is  no 
longer  available  and  the  defect  is  cured.* 

Fint  Baited  on  Kotion  for  Hew  Trial  or  on  Appeal.  —  Infancy  of  the 
plaintiff  cannot  be  objected  to  for  the  first  time  upon  a  motion 
for  a  new  trial  *  or  on  appeal,*  because  under  the  rules  just  stated 
the  objection  must  necessarily  have  been  waived  before  that  stage 
of  the  case  was  reached.  Indeed,  it  has  been  held  that  a  failure 
to  appoint  a  next  friend  is  not  ground  for  reversal  in  any  case.* 

(Conn.)  407;   Schemerhorn  v.  Jenkins,  tiff  is  cured  by  a  verdict  in  his  favor. 

7  Johns.  (N.  Y.)  373.  Hafern  v,  Davis,  10  Wis.  501. 

Beaeon    for   Bnle.  —  The    defendant  %,  Kentucky.  —  Hamlin  z/.  Stevenson, 

cannot  go  on  and  take  the  chances  of  a  4  Dana  (Ky.)  597;  Philpot  v,  Benge,  5 

verdict  in  his  favor  and  keep  the  ob-  Ky.  L.  Rep.  690. 

jection  in  reserve  to  be  used  in  case  the  New    York,  —  Sims    v.    New    York 

verdict  goes  against  him.     Matter  of  College  of   Dentistry,  35   Hun  (N.  Y.) 

Cahill,  74  Cal.  52.  344;  Smart  v.  Haring,  14  Hun  (N.  Y.) 

1.  Statute  of  Jeofldla.  —  Matter  of  Ca-  376;  Rutter  v.  Puckhofer,  9  Bosw.  (N. 

hill,   74  Cal.   52;  Apthorp  v.  Backus,  Y.)  639;  Croghan  v.  Livingston,  17  N. 

Kirby  (Conn.)  407;    Jones  z'.  Steele,  36  Y.   221;    Rogers  v.  McLean,  31    How. 

Mo.  324;    Robinson  v.  Hood,  67  Mo.  Pr.  (N.  Y.  Ct.  App.)  283;  McMurray  v. 

660;  Cochran  v.  Thomas,  131  Mo.  276;  McMurray,   66   N.    Y.    177;    Parks  v, 

Brandon  v.  Carter,  119  Mo.  583.  Parks,  19  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

"  If,  however,  the  appearance  in  this  161;  Graham  v,  Pinckney,  7  Robt.  (N. 

case  has  been  merely  by  an  attorney,  Y.)  149. 

and  an  attorney  appointed  by  the  in-  North  Carolina,  —  Hicks  v.  Beam, 
fant,  though  if  it  had  been  objected  to  112  N.  Car.  644. 
before,  which  it  does  not  appear  to  8.  Smith  v,  Allen,  16  Ind.  316. 
have  been  in  this  court,  it  would  have  4.  Brooke  v.  Clark,  57  Tex.  105; 
been  ill;  yet  no  advantage  can  betaken  Wygal  v,  Myers,  76  Tex.  598. 
of  it  after  verdict  in  the  infant's  favor.  "  It  is  too  late  for  the  exception  that 
So  is  the  English  law  declared  by  the  the  bill  is  filed  by  *  *  *  a  minor 
statute  of  jeofails,  of  21st  Jac.  I.,  and  without  the  interposition  of  a  next 
the  statute  of  jeofails  in  this  state  ex-  friend.  The  objection  may  be  more 
tends  as  far;  and  the  rule  is  founded  than  a  formal  one,  but  it  should  have 
in  the  reason  of  the  case,  and  would  been  taken  in  the  court  below.  To 
hold  without  the  aid  of  any  statute,  perfect  the  record,  the  said  plaintiff  is 
For  the  only  reason  why  a  minor  is  to  at  liberty  to  move  for  the  appointment, 
sue  by  guardian,  or  prochein  ami^  is  nunc  pro  tunc^  in  the  Circuit  Court." 
that  his  suit  may  not  suffer  through  Seabrook  v,  Gregg,  2  S.  Car.  68. 
his  want  of  discretion  to  appoint  an  at-  5.  Ai  Qronnd  for  Beversal.  —  In  Haf- 
lorney,  or  conduct  it  himself;  but  if  it  ern  v.  Davis,  10  Wis.  502,  the  plaintiff 
hath  in  fact  been  conducted  to  a  sue-  had  signed  her  complaint  in  her  own 
cessful  issue,  though  by  himself  or  his  name  and  had  proceeded  without  the 
attorney,  the  design  of  the  law  is  an-  appointment  of  a  next  friend.  The 
swered.  And  the  minor  ought  not, be-  court,  per  Dixon,  C.  J.,  said:  *'A11  ob- 
cause  he  hath  obtained  a  verdict  with  jections  not  going  to  the  merits  of  the 
less  aid  than  the  law  would  have  given  action  or  defense  seem  to  be  swept  out 
him,  lose  the  benefit  of  what  he  hath  of  existence.  Section  40  of  chapter  t25 
obtained,  and  be  put  in  a  worse  condi-  provides:  '  The  court  shall,  in  every 
tion  than  if  he  was  of  full  age.  Which  stage  of  an  action,  disregard  any  error 
way  soever,  therefore,  the  appearance  or  defect  in  the  pleadings  or  proceed- 
in  this  case  hath  been,  it  is  good  now.'*  ings  which  shall  not  affect  the  substan- 
Apthorp  V.  Backus,  Kirby  (Conn.)  407.  lial  rights  of  the  adverse  party;  and 

An  Irregnlari^  in  the  Appointment  of  no    judgment    shall    be    reversed    or 

a  guardian  ad  litem  for  an  infant  plain-  affected  by  reason  of  any  such  error  or 
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AaMndment  —  Generally,  whenever  and  however  the  objection 
may  be  raised,  if  no  substantial  right  of  the  defendant  is  violated, 
the  court  will  allow  an  amendment  and  appoint  a  next  friend  to 
proceed  with  the  cause.* 

c.  Manner  of  Raising  Objection— (i)  Plea  in  Abatement.  — 
Where  an  infant  is  prosecuting  an  action  m  his  own  name  with- 
out a  duly  appointed  next  friend  or  guardian,  the  appropriate 

mode  of  raising  the  objection  is  by  plea  in  abatement.*    And 

defect.*    This  is,  evidently,  any  error  New  Hampshire,  —  Young  v.  Young, 

or  defect  which  does  not  affect  the  sub-  3  N.  H.  345. 

stantial  rights  of  the  plaintiff  in  error."  .    New  Jersey.  —  Middleditch    v.  Wil- 

The  foregoing  cannot  be  said  to  be  a  liams,   47    N.   J.    Eq.    585;    Lamb  v. 

decision,  for  the  case  was  reversed  on  Lamb,  (N.  J.  1893)  23  Atl.  Rep.  1009. 

another  ground,  but  the   dictum  was  New    York.  —  Rima  v.   Rossie   Iron 

approved  and  followed    in   Sabine  v.  Works,  47  Hun  (N.  Y.J  153;  Tread  well 

Fisher,  37  Wis.  376.     In  this  case  there  v.  Bruder,  3  E.  D.  Smith  (N.  Y.)  597. 

was  no  guardian  Oi/ ///^m  or  next  friend  North    Carolifta.  —  Hicks    v.    Beam, 

appointed   for  the   plaintiff.      On   the  112  N.  Car.  644;    Branch  v.  Houston, 

'  trial  the  defendant  moved  to  dismiss  Busb.  L.  (N.  Car.)  85 ;   Clark  v.  Came- 

on  this  ground,  but  the  court  thereupon  ron,  4  Ired.  L.  (N.  Car.)  161;  Hawkins 

appointed  a  guardian  a</  litem  and  de-  v.  Hughes,  87  N.  Car.  115;  Blackwell 

nied  the  motion  to  dismiss.     On  appeal  v,   Dibbrell,  103  N.  Car.  270;   Monta- 

the  judgment  was  affirmed,  the  court,  guev.  Brown,  104  N.  Car.  161;  Harrison 

per  Ryan,  C.  J.,  saying:    "  There  is  no  v.  Hoff,  102  N.  Car.  126. 

error  in  the  leave  given  to  the  respond-  South  Carolina.  —  Drago  v,  Moso,  i 

ent  to  amend,  so  as  to' prosecute  the  suit  Spears  L.  (S.  Car.)  212. 

by   her   next   friend.      Had    she    pro-  See  also  cases  cited  in  the  following 

ceeded   without  leave,   the  judgment  section. 

could  not  be  reversed  on  that  ground.*'  Snbstitiitiiig  IText  Fkiend  for  Infiuit  on 

Citing  Hafern  v.   Davis,  10  Wis.   501.  AppaaL — Although    the  loioa    statute 

See  also  Hepp  v.  Huefner,  61  Wis.  150;  requires  an  infant  to  bring  an  action 

Young  V.  Young,  3  N.  H.  345;    Blood  by    guardian    or    next     friend,     this 

V.    Harrington,    8    Pick.    (Mass.)   552;  requirement  is  not  jurisdictional,  and 

Schemerhorn  v.  Jenkins,  7  Johns.  (N.  after  an  action  has  been  begun  by  a 

Y.)  373;    Kid  V.  Mitchell,  £  Nott  &  M.  minor  in  his  own  name  before  a  justice 

(S.  Car.)  334;  Smart  v.  Haring,  14  Hun  of  the  peace  and  appealed,  the  district 

(N.  Y.)  276;  Sims  V.  New  York  College  court  may  substitute  a  next  friend  for 

of  Dentistry,  35  Hun  (N.  Y.)  344;  Mat-  the     minor.     Parkins    v.    Alexander, 

ter    of    Cahill,    74    Cal.    52.     Compare  (Iowa  1898)  74  N.  W.  Rep.  769,  citing  lo 

Middleditch  v.  Williams,  47  N.  J.  Eq.  Encyc.  OF  Pl.  and  Pr.  596.  to  the  effect 

585.     And  see  Piedmont,  etc.,  L.  Ins.  that  a  judgment  against  an  infant  not 

Co.  z^.  Ray,  50  Tex.  511,  wherein  it  was  represented   by  guardian  ad   litem   is 

held  that  where  an  infant  sues  other-  merely   erroneous  and   not  void,  and 

v/ise  than  by  a  regular  guardian,  on  saying  that  the  same  rule  is  applicable 

objection  a  special  guardian  must  be  to  actions  brought  by  minors, 

appointed,  and  for  failure  so  to  appoint  2.  Alabama.  —  Howland  v,  Wallace, 

the  judgment  will  be  reversed.  81  Ala.  238. 

1.  California.  —  Matter  of  Cahill,  74  Connecticut.  —  Apthorp     v.    Backus, 

Cal.  52.  Kirby  (Conn.)  407. 

Florida.  —  Neal  «/.  Spoon er,  20  Fla.  Delaware. — Graham     v.     Cain,     2 

38.  Harr.  (Del.)  97. 

Georgia.  —  Bartlett  v.  Batts,   14  Ga.  Georgia,  —  Jack  v.  Davis,  29  Ga.  219. 

539.  Indiana.  —  Greenman   v.   Cohee,   61 

Iowa.  —  Webster  v.   Page,   54   Iowa  Ind.  201. 

461.  Maryland.  —  Albert  v.  State,  66  Md. 

Massachusetts.  —  Blood    v.    Harring-  325. 

ton,   8   Pick.   (Mass.)    552;    Trask    v.  Massachusetts.  —  Blood    v.    Harring- 

Stone,  7  Mass.  241.  ton,  8  Pick.  (Mass.)  552. 

Montana.  —  Hoskins    v.    White,     13  Mississippi,  —  Gully    v.    Dunlap,    24 

Mont.  70.  Miss.  410. 
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while  cases  are  to  be  found  apparently  holding  that  a  plea  in 

abatement  on  that  ground  Is  no  longer  available/  all  that  is 
meant  is  that  the  court  should  allow  an  amendment  by  inserting 
the  name  of  a  next  friend  or  guardian,  and  should  not  turn  the 
infant  out  of  court.* 

(2)  Motion  to  Dismiss  or  Set  Aside  Proceedings,  —  The  defect 
under  consideration  may  also  be  raised  by  motion  to  dismiss,'  or 
to  set  aside  the  proceedings.^     But  the  motion  should  be  made 

Missouri,  —  Holton    v,  Towner,    81  tion,  it  must  be  made  by  a  motion  to 

Mo.  360;  Jones  v,  Steele,  36  Mo.  324.  stay  proceedings.     Trask  v.  Stone,  7 

New  Hampshire,  —  Young  v.  Young,  Mass.  241. 

3  N.  H.  345.  2.  lovfa,  —  Roop  v.  Clark,  4  Greene 

New  Jersey,  — Smith  v.  Van  Houten,  (Iowa)  294. 

9  N.  J.  L.  381.  Massachusetts. —  Blood    v,   Harring- 

New    York.  —  Schemerhorn  v,  Jen-  ton,  8  Pick.  (Mass.)  552. 

kins,  7  Johns.  (N.  Y.)  373;  Exp.  Scott,  Mississippi,  —  Gullj'  v,    Dunlap,    24 

I    Cow.    (N.    Y.)    33;     Treadwell    v.  Miss.  410. 

Bruder,  3    E.   D.  Smith  (N.  Y.)  596;  New  Hampshire,  —  Young  p.  Young, 

Matter  of  Watson,  2  Dem.  (N.  Y.)  642;  3  N.  H.  345. 

Fellows  V,  Niver,  18  Wend.  (N.  Y.)  565.  New  Jersey.  —  Middleditch  v.   Wil- 

North   Carolina,  —  Hicks    v.    Beam,  Hams,  47  N.  J.  £q.  585. 

112  N.  Car.  642,  34  Am.  St.  Rep.  521;  New   York.  — Matter  of  Watson,   2 

Tate  V,  Mott,  96  N.  Car.  19.  Dem.  (N.  Y.)  642.     See  also  Rima  v. 

Pennsylvania,  —  Heft    v,    McGill,    3  Rossie   Iron   Works,  47   Hun   (N.  Y.) 

Pa.  St.  256.  153,  disapproving  Jmhoff  v.  Wurtz.  9  N. 

South  Carolina.  —  Drago  v,  Moso,  I  Y.  Civ.  Pro.  Rep.  (Erie  County  Ct.)  48. 

Spears  L.  (S.  Car.)  212,  40  Am.  Dec.  Where  suit  was  brought  on  a  policy 

592.  of  insurance  taken  out  for  the  benefit 

England,  —  Bird    v.   Pegg,   5    B.   &  of  a  wife  and  minor  children,  and  these 

Aid.   418,  7  E.  C.  L.    153;    Finley  v,  beneficiaries  sued  as  coplaintiffs,   the 

Jowle,  13  East  6.  fact  that  the  mother  was  not  designated 

Inlaaoy  of  a  CoplaintiiF  is  not  ground  as  next  friend  was  held  no  ground  for 

for  abatement,  as  there  may  be  a  re-  abatement.     Her  appointment  as  next 

covery  by  the  adult  plaintiffs   which  friend   would   have  been  a  mere  for- 

will  inure  to  the  benefit  of  all.     Lan-  mality;  the  failure  to  make  it  would 

caster  v,  Lancaster,  (Ky.   1897)  41  S.  be  cured  by  a  verdict,  and  the  court 

W.  Rep.  34.  should   have  allowed   an   amendment 

InfEUioy  <rf  PlaintiiF  Kuft  Be  Pleaded  in  instead  of  turning  the  minors  out  of 

Abatement  and  Vot  in  Bar.  —  Mundine  court.    Sick  v,  Michigan  Aid   Assoc., 

V.    Perry,   2  Stew.   &    P.   (Ala.)    130;  49  Mich.  50. 

Howland    v,    Wallace,    81    Ala.    238;  8.  C.  &  C.   Bridge  Co.  v,  Brennan, 

Schemerhorn  v.  Jenkins,  7  Johns.  (N.  16  Ky.  L.  Rep.  126;  Haines  v.  Oatman, 

Y.)  373;    Fellows  V.  Niver,   18  Wend.  2  Dougl.  (Mich.)  430;    Keeran  z/.  Clow- 

(N.  Y.)  564.  ser,  5  Blackf .  (Ind.)  604. 

Under  an   issue   formed   to  try  the  For  failure  of  the  next  friend  to  file 

question  of  property  between  a  daim-  his  consent  to  act  before  the  issuance 

ant  and  a  plaintiff  in  execution,  the  of  process,  the  defendant  may  move  to 

jury  cannot  render  a  verdict  against  dismiss.     Lumpkins  v.  Justice,  i  Ind. 

the  claimant  on  the  ground  of  infancy.  557. 

The  proper  course  in  such  case  is  to  4.  Kansas,  —  Sutton    v.   Nichols,   20 

move  for  an  issue  to  try  the  question  Kan.  43. 

of  infancy  or  for  the  appointment  of  a  New    York,  —  Wilder  v.  Ember,   12 

guardian.     Mundine  v.  Perry,  2  Stew.  Wend.    (N.    Y.)     191;     Treadwell     v, 

&  P.  (Ala.)  130.  Bruder.   3    E.    D.   Smith  (N.  Y.)  596; 

1.  Roop  V.  Clark,  4  Greene  (Iowa)  Hoftailing  v.  Teal,  n  How.  Pr.  (N.  Y. 

294.  Supreme  Ct.)  188;  Freyberg  v.  Pelerin, 

That  an   infant  who  sues  by  next  24  How.  Pr.  (N.  Y.  Supreme  Ct.)  202; 

friend  had  a  mother  living  is  no  cause  Fitch  v.  Fitch,  18  Wend.  (N.  Y.)  513; 

for  abating  the  writ,  and  if  any  objec-  Rutter  v,  Puckhofer,  9  Bosw.  (N.  Y.) 
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before  answer,*  or  trial  upon  the  merits,  or  the  irregularity  will 
be  cured  in  accordance  with  the  rules  stated  in  the  preceding 
section.  Before  a  suit  is  dismissed  for  this  cause,  however,  an 
opportunity  should  be  given  to  correct  the  error.* 

(3)  Demurrer,  —  The  defect  under  consideration  may  be  raised 
by  demurrer  where  it  appears  upon  the  face  of  the  pleadings;* 
and  while  there  are  decisions  apparently  to  the  contrary,  as  in 
the  case  of  pleas  in  abatement  already  considered,  the  real  ruling 
is  that  the  court  should  clothe  the  plaintiff  with  capacity  to  sue 
by  the  appointment  of  a  next  friend  or  guardian,  and  should  not 
turn  him  out  of  court.* 

638;    Wolford  V.  Oakley,  43  How.  Pr.  But  the  action  may  be  dismissed  on 

(Bufifalo  Super.  Ct.)  118.  motion  after  the  cause  is  ready  for 

Where  an  action  is  commenced  by  trial,    unless     the    plaintiff    amends, 

an  infant  without  the  appointment  of  Wolford    v.    Oakley,    43     How.     Pr. 

a  guardian  ad  litem,  the  remedy  of  the  (Buffalo  Super.  Ct.)  118.     See  also  Sims 

defendant  is  to  move  to  set  aside  the  v.  New  York  College  of  Dentistry,  35 

summons  and  complaint  for  irregular-  Hun  (N.  Y.)  344.  wherein  a  motion  to 

ity.     Freyberg  v.  Pelerin,  34  How.  Pr.  dismiss  the  complaint  was  properly  de-^ 

(N.  Y.  Supreme  Ct.)  202.  nied  on  the  ground  that  the  plaintiff 

When  tiie  Appointment  Is  Hot  Xade  Be-  had  reached  majority  before  the  motion 

fore  the  Inaanoe  of  Prooeii,  as  required  was  made. 

bysiatute,  the  process  and  proceedings  8.  Jones  v,  Steele,  36  Mo.  324;  Hul- 

may  be  set  aside  on   motion    before  bert  v.  Young,  13  How.  Pr.  (N.  Y.  Su- 

pleading.     Wilder  v.  Ember,  12  Wend,  preme  Ct.)  413. 

(N.  Y.)  191.     Compare  Ex  p,  Scott,  I  Where  the  age  of  the  plaintiff  is  not 

Cow.   (N.   Y.)  33;    Fitch  v.  Fitch,  18  stated  in  the  pleadings,  his  want  of  ca- 

Wend.  (N.   Y.)  513,  wherein  a  capias  pacity  to  sue  on  the  ground  of  infancy 

was  issued  at  the  suit  of  the  plaintiff,  cannot  be   raised   by  demurrer.  ,  Ed< 

an  infant,  previous  to  the  appointment  wards  v.  Beall,  75  Ind.  40Z. 

of  a  next  friend,  and  on  this  ground  a  JMiaUlity   of   Coplaintiff.  —  The    fact 

motion  was  made  to  set  aside  the  pro-  that  one  of  several  coplaintiffs  has  not 

ceedings  under  2  Rev.  Stat.  N.  Y.,446,  legal  capacity  to  sue  is  not  aground  of 

jS  2.     It  appearing,  however,  that  since  demurrer;  the  proper  remedy  in  such 

the  commencement  of  the  suit  a  next  case  is  by  motion  to  strike  from  the 

friend  had  been  appointed,  the  motion  petition  the  name  of  the  party  improp- 

was  denied,  but  the  costs  of  the  motion  erly  joined.     White  Oak  v,  Oskaloosa, 

were  directed  to  be  paid  by  the  plain-  44  Iowa  512. 

tiff's  attorney.  4.  See  Hoskins  v.  White,   13  Mont. 

Vaoating  on  Kotion  of  Inlant.  —  Where  70. 

an  infant  plaintiff  appears  by  attorney,  Demnrrer,    Kotion,    or    Answer.  —  In 

a  judgment  against  him  may  be  set  Sere  z^.  Coit,  5  Abb.  Pr.  (N.  Y.  Supreme 

aside  upon  motion  before  or  after  ma-  Ct.)  481,  it  was  held  on  demurrer  that 

jority.     Randalls  v.  Wilson,  24  Mo.  76;  an  objection   for  insufficiency  in  the 

Powell  V.  Gott,  13  Mo.  458.  statement  of  the  appointment  of  the 

1.  notion  Before  Answer.  —  Where  a  plaintiff's  guardian  ad  litem  could  only 
statute  authorizes  the  appointment  of  a  be  raised  by  motion  to  make  the  com- 
guardian  ad  litem  for  an  infant  by  the  plaint  more  definite  and  certain.  The 
court  in  which  the  action  is  prosecuted,  court  said:  "  One  portion  of  the 
the  appointment  is  a  matter  of  record  alleged  difficulty  is  met  by  the  fact 
in  the  court,  and  if  the  adverse  party  stated  on  the  face  of  the  complaint  — 
wishes  to  deny  the  appointment  he  that  the  infant  plaintiff  sues,  as  he  has 
should  make  a  preliminary  objection  a  right  to  do  (2  Rev.  Stat.  115,  446; 
by  motion  before  interposing  an  an-  Code,  g§  115, 116),  by  *  a  guardian  duly 
swer  to  the  merits.  Schuek  v.  Hagar,  appointed  for  the  purpose  of  this  ac- 
24  Minn.  339.  tion.'     If  that  statement  were  deemed 

2.  Opportunity  Given  to  Gorreet  Error,  too  general,  thf^  proper  course,  instead 
—  Colvin  V.  Hauenstein,  no  Mo.  575.  of  demurring,    /as  by  motion  to  mak^ 
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(4)  Answer  or  Plea  to  Merits.  —  While  infancy  of  the  plaintifi 
is  not  available  under  the  general  issue,^  or  general  denial,*  it 
seems  that  it  may  be  taken  by  answer,  under  the  modem  code 
practice.* 

(5)  Demurrer  Ore  Tenus.  — An  objection  for  failure  to  sue  by 
next  friend  cannot  be  taken  orally  at  the  hearing*  or  by  demurrer 
ore  tenus,^ 

(6)  Motion  for  Nonsuit.  —  A  failure  to  sue  by  next  friend  is  no 
ground  for  a  nonsuit  at  the  trial,*  and  the  court  may  overrule  a 
motion  for  a  nonsuit  and  make  the  appointment.**" 

it  more  definite.  The  objection  of  in-  might  have  set  up  this  preliminary  de- 
sufficiency  in  the  mode  of  statement  fense  along  with  the  general  denial, 
cannot  be  raised  by  demurrer.  Under  either  by  memoranda  in  the  nature  of 
the  code,  such  objections  must  be  a  plea  or  by  an  answer  in  the  justice's 
raised  before,  if  at  all,  or  be  deemed  court,  or  after  appeal  in  the  Superior 
waived.  If  the  statement  were  not  Court  by  leave,  and  under  the  rule  laid 
well  founded  in  fact,  the  defendant,  down  in  the  cases  which  we  have  cited 
instead  of  demurring  to  its  sufficiency,  it  was  his  right  to  demand  that  the  de- 
should  have  denied  its  truth."  fense  be  passed  upon  in  some  way  be- 

1.  Drago  V.   Moso,  i   Spears  L.  (S.  fore  the  trial  on  the  merits.     Following 
Car.)  212,  40  Am.  Dec.  592.  the  suggestion  made  in  Blackwell  v, 

2.  Hicks  V.  Beam,  112  N.  Car.  642.       Dibbrell,   103  N.   Car.   270,   the    jury 
8.  Gode  Praetioe.  —  See  Sere  v.  Coit,  5     might  have  been  instructed  that  if  they 

Abb.    Pr.   (N.   Y.   Supreme    Ct.)   481;  should  respond  to  the  issue  involving 

Martin  v,  Webb,  5  Ark.  72.    And  see  the  question  whether  the  plaintiff  was 

cases  cited  in  the  preceding  section  to  an  infant  in  the  affirmative,  it  would 

the  effect  that  the  defect  is  waived  un-  be  unnecessary  to  proceed  further  and 

less  objection  is  taken  by  demurrer,  pass  upon  those  involving  the  merits." 

answer,  or  plea.     Compare  Schuek  v,  4.  Schenck  v.  Ellingwood,  3Edw.  Ch. 

Hagar,  24  Nlinn.  339,  holding  that  the  (N.  Y.)  175,  holding  that  an  objection 

allegation  of  appointment  is  not  tra-  that  a  married  woman,  one  of  several 

versable,  and  that  the  objection  must  complainants,  did  not  appear  by  a  next 

be  made  by  preliminary  motion.  friend    would    be    disregarded    when 

In  Hicks  v.  Beam,  112  N.  Car.  644,  taken  orally  at  the  hearing, 
the  court  said:  "  The  defendant  relied  6.  Webber  v.  Ward,  94  Wis.  605. 
upon  a  general  denial,  which  was  6.  Schemerhorn  v.  Jenkins,  7  Johns, 
equivalent  to  a  plea  of  nil  debet^  and  (N.  Y.)  373;  Matter  of  Watson,  2  Dem. 
the  subject-matter  of  the  action  being  (N.  Y.)  642;  Fellows  v,  Niver,  18 
within  the  jurisdiction  of  the  court,  the  Wend.  (N.  Y.)  564;  Tread  well  v.  Bru- 
defendani  would  have  been  required  der,  3  E.  D.  Smith  (N.  Y.)  596;  Drago 
under  the  old  rules  of  pleading  to  have  v,  Moso,  i  Spears  L.  (S.  Car.)  212, 
filed  a  formal  plea  in  abatement  in  overruling  M*  Daniel  v,  Nicholson,  2 
order  to  avail  himself  of  the  objection  Mill  (S.  Car.)  344. 
to  the  disability  of  the  plaintiff.  7.  McDonald  v.  Weir,  76  Mich.  245. 
Branch  v.  Houston,  Busb.  L.  (N.  Car.)  Where  it  appears  on  the  trial  that  the 
85;  Clark  z'.  Cameron,  4  Ired.  L.  (N.  plaintiff  is  an  infant  and  that  no  guard- 
Car.)  161.  Under  the  new  system,  lan  o^/AV^m  has  been  appointed,  which 
however,  such  a  defense  must  be  in  fact  the  defendant  discovers  ifor  the 
some  way  (though  informally)  set  up  first  time  at  the  trial,  the  court  may 
in  the  answer  and  insisted  on  before  nevertheless  deny  the  defendant's  mo- 
the  trial  on  the  merits,  and  if  not  so  tion  for  a  nonsuit  on  that  ground  and 
pleaded  it  will  be  considered  as  waived,  may  thereupon  appoint  a  guardian  ad 
Hawkins  v.  Hughes,  87  N.  Car.  115;  litem  and  enter  an  order  to  that  effect, 
Blackwell  v.  Dibbrell,  103  N.  Car.  270;  nunc  pro  tunc^  as  of  a  date  prior  to  the 
Montague  v.  Brown,  104  N.  Car.  161;  service  of  the  summons.  Rima  v, 
Harrison  v.  Hoff,  102  N.  Car.  126;  Rossie  Iron  Works,  47  Hun  (N.  Y.) 
Pom.  R.  and  R.,  §  72  .  The  defend-  153.  C/AVSmartv.  Haring,  i4Hun(N. 
ant  in   the  case  unde     consideration  Y.)  276;   Sims  v.  New  York  College  of 
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(7)  Motion  in  Arrest,  —  Failure  to  sue  by  next  friend  is  not 
available  upon  a  motion  in  arrest  of  judgment.^ 

8.  Power  to  Appoint  — The  court  wherein  the  action  is  pending 
or  in  which  it  is  about  to  be  begun  is  the  proper  court  to  appoint 
the  next  friend.* 

Courts  exercising  general  chancery  powers  have  inherent  juris- 
diction to  make  the  appointment ;  *  but  no  other  court  can  take 
any  step  in  regard  thereto  without  legislative  sanction.*  This  is 
especially  true  of  surrogates*  courts.* 

Dentistry,  35  Hun  (N.  Y.)  344;  Rotter  take  from  the  chancery  court  the  right 

V,   Puckhofer,  9  Bosw.  (N.   Y.)    638;  of  appointing  a  guardian  ad  Htem  to 

Parks  V,  Parks,  19  Abb.  Pr.  (N.  Y.  Su-  prosecute  a  suit  already  commenced  in 

preme  Ct.)  161;  Treadwell  v,  Bruder,  behalf    of    an    infant,     piovided    no 

3  E.  D.  Smith  (N.  Y.)  596;    Fellows  v,  appointment    had   been  made   by  the 

Niver,  18  Wend.  (N.  Y.)  563,  and  disap-  ordinary.     Leonard  v.  Scarborough,  2 

proving  Imhoff  v.  Wurtz,  9  N.  Y.  Civ.  Ga.  73. 

Pro.     Rep.     (Erie    County     Ct.)     48,  4.  "  Before  our  first  code  an  infant 

wherein   under  similar  circumstances  had  to  prosecute  his  action  by  his  next 

it  had  been  held  that  the  court  had  no  friend,  technically  called  prochein  amy^ 

authority  to  deny  an   application   for  or  ami^  and  who  was  unknown  to  the 

such  dismissal  and  allow  the  plaintiff  law  prior  to  the  statute  of  i  Westm.,  3 

to  file  a  petition  for  the  appointment  of  Edw.  I.,  c.  47.     '  It  is  he  who  appears 

9>.  %\iAX^\zxk  ad  litem  nunc  pro  tunc,  in  court  for  an  infant,  who  sues  any 

1.  Albert  v.  State,  66  Md.  325;  Jones  action,  and  aids  the  infant  in  pursuit 
r.  Steele,  36  Mo.  324;  Hamilton  v.  Fos-  of  his  action.*  The  mode  of  procuring 
ter,  I  Brev.  (S.  Car.)  464.  the  appointment   was  then,   and   has 

2.  Hathaway  v.  White,  iii  Cal.  270;  since  continued  to  be,  very  similar  to 
Turner  v,  Patridge,  3  P.  &  W.  (Pa.)  that  sought  to  be  pursued  in  this  case, 
173;  Budd  r.  Rutherford,  4  Ind.  App.  but  the  proceeding  was  taken  in  courts 
386.  having  general  jurisdiction.     (Jacob's 

8.  Matter  of  Watson,  2  Dem.  (N.  Y.)  Law  Diet.,  title  Prochein  Amy.)    The 

642.  term  then  used  is  now  discarded,  and 

Inheraat    ChaoMry   Jnrisdiotioii.  —  In  the  person  appointed  either  to  institute 

Re  Friis,  2  Paige  (N.  Y.)  374,  it  was  or  to  defend  an  action  for  an  infant  is 

held  that  the  Revised  Statutes  of  New  denominated    a   special  guardian,   or 

York,  regulating  the  appointment  of  guardian  ad  litem.     It  may  be  safe  to 

next  friends  or  guardians  <i^/>/^m,  did  say    that    ever    since    the    statute    i 

not  take  from  the  Court  of  Chancery  Westm.,  referred  to,  the  various  courts, 

any  of  the  powers  it  possessed  before  except  perhaps  that  of  the  chancellor 

as  the  general  guardian  of  the  persons  and  of  those  on  which  his  powers  are 

and  estates  of  infants  or  to  order  the  devolved,  in  making  the  appointment 

appointment  of  a  next  friend  or  guard-  have  found  their  authority  to  do  so  in 

ian  ad  litem.    But  it  was  said  that  in  some  statute.     This  indicates  the  abid- 

the  exercise  of  its  powers,  in  this  re-  ing  solicitude  of  legislatures  for  the 

spect,  it  was  proper  to  conform  to  the  welfare  of  the  dependent  and  helpless; 

spirit  of  the  statutory  provisions,   so  for  the  protection  of  their  person  and 

far  as  it  might  be  done  consistently  property.     No  court,  except  as  above, 

with  the  forms  of  the  court  and  conven-  can   take  any   step   in  regard  thereto 

ience  of  suitors  and  without  unneces-  without  legislative  sanction."     Matter 

sary  expense.     See  also  Knickerbacker  of  Watson,  2  Dem.  (N.  Y.)  642. 

V,  De  Freest,  2  Paige  (N.  Y.)  304.  6.  Matter  of  Watson,  2  Dem.  (N.  Y.) 

The  Georgia  Act  of  1 821,  declaring  642. 

that  suits  in  favor  of  a  guardian  should  Surrogates'   GonrU.  —  In    New   York^ 

not  abate  upon  the  revocation  of  his  the  only  direct  grant  of  authority  to  a 

letters  of  guardianship,  but  that  the  surrogate's  court  to  appoint  a  guardian 

removal  being  suggested  of  record  a  ad  litem  for  an  infant  is  contained  in 

scire  facias  might  issue  to  make  the  Code  Civ.  Pro.,  g§  2527  and  2530,  which 

successor  a  party  at  any  time  after  his  apply  exclusively  to  cases  where  he 

qualification  and  appointment,  did  not  has  been  or  is  to  be  cited,  or  is  already 
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4.  Applioation  and  Proceedings  for  Appointment  —  Implied  Appoint- 
ment. —  Where  a  suit  is  brought  by  a  next  friend,  he  is,  in  theory 
of  the  law,  as  originally  he  was  in  fact,  appointed  by  the  court,* 
though  it  seems  that  an  actual  appointment  is  still  required  in  a 
few  jurisdictions.* 

Aotnal  Appointment  Unneeeuary.  —  But  in  the  great  majority  of  states 

an  action  may  be  commenced  and  prosecuted  by  a  next  friend 
without  any  previous  appointment  or  formal  order  of  admission,' 

a  party  to  a  special  proceeding  therein.  Storrs,  6  Johns.  Ch.  (N.  Y.)  353;  Ver- 
Sections  468-477  of  that  code,  ref^ulat-  rier  v,  Verrier,  7  Phila.  (Pa.)  618. 
ing  the  mode  in  which  infants  may  8.  Alabama.  —  Barwiclc  v,  Raclcley, 
bring  and  defend  actions,  are  not  ap-  45  Ala.  315;  Hutton  v,  Williams,  60 
plicable  to  surrogates'  courts.  Matter  Ala.  107;  Bethea  v,  McCall,  3  Ala.  449; 
of  Watson,  2  Dem.  (N.  Y.)  643,  holding  Isaacs  v,  Boyd,  5  Port.  (Ala.)  388. 
that  a  surrogate's  court  can  appoint  Connecticut,  —  Apthorp  v.  Backus, 
a  guardian  ad  litem  only  in  a  pend-  Kirby  (Conn.)  407;  Judson  v.  Blanch- 
ing proceeding.  It  cannot  appoint  a  ard,  3  Conn.  584;  McCarrick  v.  Kealy, 
guardian  for  an  infant  who  intends  to  70  Conn.  642. 

proceed  to  revoke  the  probate  of  a  will  Delaware.  —  Wilson   v.   Vandyke,   a 

but  has  not  yet  petitioned  for  such  re-  Harr.  (Del.)  29. 

lief.     It  seems  that   the   infant    may  Illinois.  —  Illinois  Cent.   R.   Co.    v. 

petition,  and   the  surrogate  may  ap-  Latimer,  128  111.  163. 

point  a  guardian  on  the  return  of  the  Maryland.  —  Deford  v.  State,  30  Md. 

citation.  179. 

Appointing  on  Appeal.  —  If  the  inter-  Mississippi,  —  Klaus     v.     State,     54 

ests  of  an  infant  need  protection  in  Miss.  644. 

proceeding  upon  appeal  from  the  sur-  United  States.  —  Kingsbury  v,  Buck- 

rogate,  it  is  the  province  of  the  appel-  ner,  134  U.  S.  650. 

late  court  to  appoint  for  that  purpose  a  A  guardian  need  not  be  specially  ^A- 

guardiain  ad  litem.     Matter  of  Hewitt,  mitted  to  sue  or  defend  as  such,  but 

I  Dem.  (N.  Y.)  249,  65   How.  Pr.  (N.  an  infant  cannot  sue  by  guardian,  un- 

Y.)  187,  4  Civ.  Pro.  Rep.  (N.  Y.)  57.  less  such  guardian  has  been  actually 

Citing'  Kellinger  v.   Roe,  7  Paige  (N.  appointed  by  the  Orphans'  Court;  but 

Y.)363;    Underbill  v.  Dennis,  9  Paige  he  may  sue  by  next  friend  without  a 

(N.  Y.)  209;  Chaffee  v.  Baptist  Mission-  special  appointment.     Wilson  v.  Van- 

ary  Convention,  10  Paige  (N.  Y.)  89;  dyke,  2  Harr.  (Del.)  29. 

Moody  V.  Gleason,  7  Cow.  (N.  Y.)  482;  **An   infant  may  sue  by  his    next 

Fish  V.  Ferris,  3  E.  D.  Smith  (N.  Y.)  friend,  appointed,  at  the  common  law, 

567.  by  the  court  in   which  the  action  is 

1.  Chudleigh  v.  Chicago,  etc.,  R.  pending,  and  by  our  practice  without 
Co.,  51  111.  App.  491;  Leavitt  v.  Ban-  any  appointment  at  all.  *  *  *  But 
gor,  41  Me.  458;  Deford  v.  State,  30  as  the  execution  of  the  trust  is  under 
Md.  179.  the    supervision    and    control  of   the 

2.  Keeran  y.  Clowser,  5  Blackf.  court,  there  it  no  reason  why  our  prac- 
(Ind.)  604;  Haines  v.  Oatman,  2  Dougl.  tice  of  constituting  a /r^^r^^'ff  ami  with- 
(Mich.)  430;  Fellows  v.  Niver,  18  out  the  express  sanction  of  the  court 
Wend.  (N.  Y.)  564.  And  see  the  codes  should  be  disturbed."  Turner  v.  Pat- 
and  statutes  of  the  various  states.  ridge,  3  P.  &  W.  (Pa.)  173. 

Unless  the  prochein  ami  of  an  in-  The  Appointmtnt  Kay  Be  Kade  bj  the 

fant  plaintiff  is  appointed  by  the  court,  Plaintiif,  if  a  married  woman,  and  an 

the  defendant  is  not  obliged  to  plead  to  appointment  by  the  court  is  not  neces- 

the  action,  and  may  have  the  suit  dis-  sary.     Markham  v.  Markham,  4  Mich, 

missed.     Keeran  v.  Clowser,  5  Blackf.  305' 

(Ind.)  604;  Haines  v.  Oatman,  2  Dougl.  Origin  of  Fraetioe.  —  "  The  probabil- 

(Mich.)  430.  ity    is,    that    like    many    other    such 

A  next  friend  or  guardian  appointed  requisites,   the   practice  of    obtaining 

out  of  the  jurisdiction  must  have  spe-  such  previous  order,  from   inconven- 

cial    authority    to    sue.     Williams    v.  ience,  fell  into  disuse;  probably  in  the 
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and  It  is  not  even  necessary  to  bbtain  leave  of  court  before  be- 
ginning the  suit.  ^  The  admission  of  the  next  friend  to  sue  is 
implied  until  expressly  disallowed.' 

A  Bidtal  or  AUogfttion  in  the  Pleadings  that  the  plaintiff  sues  by  next 
friend  is  sufficient  without  a  formal  order.' 

confidence  that  the  authority  would  purpose  of  giving  the  infant  a  standing 
not  be  called  in  question,  or,  if  called  in  court.  He  may  be  changed  by  the 
in  question,  could  be  supplied,  when  court  at  pleasure,  or  required  to  give 
all  was  right  and  well  intended,  by  an  any  bonds  deemed  necessary.  He  has 
order  nunc  pro  tunc;  and  if  the  defend-  no  power  to  collect  and  receipt  for  the 
ant  appeared  and  pleaded  it  would  be  recovery  obtained  in  the  suit  without 
too  late  then  to  question  the  authority  special  authorization.  We  think  the 
of  ih^prochein  ami.  It  was  put  on  the  fact  that  he  is  permitted  by  the  court  to 
footing,  in  this  respect,  of  a  power  of  carry  on  the  litigation  is  itself  an  ad- 
attorney,  which  is  always  presumed  to  mission  to  sue  under  the  statute." 
exist,  and  which  cannot  be  questioned  Klaus  v.  State,  54  Miss.  644. 
unless  seasonably  challenged,  and  may  Andent  and  Kodem  Fraetioe.  —  "  An- 
tben  be  supplied."  Guild  v.  Crans-  ciently,  when  a  party  exhibited  a  bill 
ton,  8  Cush.  (Mass.)  506.  See  also  as  the  next  friend  of  a  person  under 
Barwick  v.  Rackley,  45  Ala.  215:  disability,  he  was  required  to  produce 
Bethea  v,  McCall,  3  Ala.  449;  Trask  v.  with  the  bill  his  authority  for  doing  so; 
Stone,  7  Mass.  241;  Boynton  v.  Clay,  but  the  modern  practice  is  to  retain  the 
58  Me.  236;  Deford  v.  State,  30  Md.  bill  unless  the  defendant  requires  the 
179;  Klaus  V,  State,  54  Miss.  644;  production  of  the  authority  from  the 
Resor  v.  Resor,  9  Ind.  347;  Judson  v.  -next  friend.'*  Hunt  Z'.  Wing,  10  Heisk. 
Blanchard,  3   Conn.   579;    Burwell  v.  (Tenn.)i39. 

Corbin,   i  Rand.  (Va.)  131.    And  see  8.  Judson  v,  Blanchard,  3  Conn.  579; 

Stumps  V.  Kelley,  22  111.  140.  Apthorp  v.  Backus,  Kirby  (Conn.)  407; 

1.  Leave  of  Court.  —  Barwick  v.  Rack-  Resor  v.  Resor,  9  Ind.  347;  Miles  v. 

ley,  45  Ala.  215;    Bethea  v.  McCall,  3  Boyden,  3  Pick.  (Mass.)  213;  Bent  v, 

Ala.  449;  Fulton  v,  Rosevelt,  i  Paige  Maxwell  Land  Grant,  etc.,  Co.,  3  N. 

(N.  Y.)  178,  19  Am.  Dec.  409;  Towner  Mex.  158. 

V.  Towner,  7  How.  Pr.  (N.  Y.  Supreme  Fonnal    Allegation    of   Admission   by 

Ct.)  388.  Court.  —  "  If  the  suit  be  by  guardian,  it 

S.  Deford  v.  State,  30  Md.  179;  Sick  is  not  now  necessary  that  £ere  should 

V.  Michigan  Aid  Assoc.,  49  Mich.  50.  be  any  other  record  of  admission  than 

Compare  Haines  v.  Oatman,  2  Dougl.  the  recital  of  the  fact  in  the  count:  *  J. 

(Mich.)  430.  R.^pcr  A.  B.,  guardianum  suum^  ad  koA 

Beifon  far  Bnle.  —  "Code  1871,  §  669,  per  curiam  specialiter  admissum^  queri- 
provides  that  *  in  any  case  where  such  tur^  etc'  Rawly n's  Case,  4  Coke  53. 
persons  as  be  within  age  may  have  It  was  formerly  held  that  the  defendant 
cause  of  action,  their  next  friend  shall  was  not  compellable  to  answer  until  the 
be  $idmitted  to  sue  for  them,  and  such  plaintiff  showed  a  rule  of  court  for  his 
next  friend  shall  be  liable  for  the  costs.'  admittance.  Com.  Dig.,  tit.  Pleader, 
In  Alabama  it  is  held  that  no  forma.  2,  C.  i.  But  the  rule  now  is  that  the 
leave  of  court  in  advance  is  required,  prochein  ami,  as  well  as  the  guardian, 
Bethea  v.  McCall,  3  Ala.  449;  Isaacs  v.  is  to  be  admitted  by  the  court  without 
Boyd,  5  Port.  (Ala.)  388.  And  in  Con-  any  other  record  than  a  recital  in  the 
necticuf,  if  the  court  permits  the  suit  to  count."  Miles  v.  Boyden,  3  Pick, 
continue,  this  will  be  equivalent  to  a  (Mass.)  213.  Citing  Judson  v,  Blanch- 
formal  order  of  allowance.  Judson  v.  ard,  3  Conn.  579;  Apthorp  v.  Backus, 
Blanchard,  3  Conn.  579.  The  doctrine  Kirby  (Conn.)  407;  Stewart  v.  Crabbin, 
is  not  universally  so  held;  but  we  6  Munf.  (Va.)  280;  Archer  z/.  Frowde,  i 
think  this  ruling  most  conformable  to  Stra.  304. 

the  established  practice  in  this  state,  Allegation  of  Adminion  Not  Heeessary. 

and  best  calculated  to  further  the  ends  — "It  is  further  objected   here  that 

of    justice.     The    prochein  ami  Is  an  there  is  no  record  of  the  admission  of 

instrument  of  the  court,  subject  at  all  the  prochein  ami.     By  the  practice  of 

times  to  its   orders,  who  voluntarily  this  court  (and  it  is  a  matter  to  be  gov* 

makes  himself  liable  for  costs  for  the  erned  by  practice  and  the  mode  of  pro* 
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When  a  Pormal  Appointmrnit  It  Btfqiiired,  it  is  made  upon  a  petition 
for  that  purpose,*  presented  by  the  infant  himself  or  by  some  one 
on  his  behalf.*     It  has  been  held  that  the  moving  papers  must 

cess)  it  is  not  necessary  there  should  cient  and  all  that  practice  has  made 

be;  it  is  enough  that  it  appears  from  necessary."    Apthorp  v.  Backus,  Kirby 

the  files  and  pleadings,  which  become  (Conn.)  407. 

parcel  of  the  record,  that  he  doth  in  Haadng  in  tha  Writ  or  Sommoas  may 
fact  prosecute.  This  is  sufficient  to  be  considered  a  sufficient  appointment 
satisfy  the  court  and  to  render  the  unless  expressly  disallowed.  Judsonzr. 
prochein  ami  responsible  to  the  adverse  Blanchard,  3  Conn.  579;  Usher  z^.  Corn- 
party  for  costs,  and  to  the  infant  for  well,  3  Ind.  210. 

the  conducting  and  conseqtlences  of  the  1.  Keeran  v,  Clowser,  5  Blackf.  (Ind.) 

suit.    As  to  the  practice  settled  in  the  604;  Eades  v.  Booth,  8  Q.  B.  718,  55  E. 

courts  at  Westminster  Hall,  in  the  Com-  C.  L.  718;  Haines  r.  Oatman,  2  Dougl. 

mon  Pleas  there  is  a  record  of  the  ad-  (Mich.)  430;  but  as  to  the   Michij^an 

mission;  in  the  King's  Bench  there  is  practice,  r<?m^r^  Sick  v.  Michigan  Aid 

not,  but  only  a  recital  of  it  in  the  dec-  Assoc,  49  Alich.  50. 

laration :  '  J.  S.,  per  A.  B.,  guardianum  "  Ho  Lotten  of  Ouardiaaship  Aio  Inood 

suum^  ad  hoc  per  cur,   specialiter  admis-  to   a  guardian   ad  litem ^   but   his  au* 

sum,  queritur^  etc'     Vide  ^  Bac  Abr.  thority  is  evidenced  by  the  entry  in 

149,  tit.  Infancy  and  Age,  K,  2,  and  the  minutes  of  the  court  appointing 

authorities  there  referred  to.     And  if  him."     Hathaway  v.  White,  11 1  Cal. 

the  entry  only  \%  per  guardianum  suum,  270. 

omitting  the  clause    ad  hoc  per  cur,  2.  Who  Kay  Apply.  —  An  infant  was 

specictliter  admissum,   still   it   is   good,  admitted  to  sue  b^  her  father  and  next 

Carth.  256.     In  the  Court  of  Chancery  friend  on  a  petition  signed  for  her  by 

there  is  neither  a  record  nor  a  recital  of  the  father,  and  on  affidavit  verifying  the 

it,  and  the  admission,  as  in  our  courts,  signature  and  stating  that  the  infant 

is  merely  a  tacit  one.    Any  person  who  was  only  twenty-one  months  old,  and 

will  befriend  the  infant  brings  a  bill  as  unable   to  write  or  make  her  mark. 

prochein  ami  to  him,  without  his  con-  Eades  v.  Booth,  8  Q.  B.  718,  55  E.  C. 

sent,  or  any  appointment  of  court;  and  L.  718,  3  D.  &  L.  770, 10  Jur.  311,  15  L. 

if  the  court  disapprove  of  him,  or  of  his  J.  Q.  B.  263. 

proceedings,  they  dismiss  him,  and,  if  A  general  guardian  need  not  be  ap- 

need  be,  appoint  another;  and  if  two  pointed  for  the  purpose  of  applying  for 

happen  to  sue,  that  suit  is  sustained  a  guardian  ad  litem  to  bring  an  action 

which  appears  most  for  the  benefit  of  on  behalf  of  infants,  but  the  application 

^he  infant  and  the  other  is  dismissed,  may  be  made  by  his  general  guardian 

3  Bac.  Abr.  149,  tit.  Infancy  and  Age,  appointed  in  another  state.     Freund  v, 

K,  2;  Turner  v.  Turner,  i  Stra.  708;  3  Washburn,  17  Hun  (N.  Y.)  543. 

Atk.  603.     In  this  state,  the  declaration  '*  The    mode    of    appointment    pre- 

is  parcel  of  the  writ,  and  the  prochein  scribed  by  the  statute  must  be  adhered 

ami  is  therefore  named  in  the  writ,  as  to  in  all  cases  where  a  next  friend  is 

in  a  chancery  bill,  and  begins  to  act  appointed   by  an  officer  out  of  court, 

when  the  writ  is  prayed  out,  and  before  But  a  literal  compliance  with  the  fourth 

the  court  sits  that  is  to  have  cognizance  section  is  not  practicable  in  all  cases, 

of  the  suit;  nor  are  there  courts  here  as  it  may  be  necessary  to  commence  a 

coniinually  open  who  might  admit  or  suit  in  behalf  of  an  infant  who  is  too 

appoint  him  previous  to  the  suit's  being  young  to  sign  a  petition,  or  even  in 

commenced.     The  prochein  ami  comes  behalf  of  a  child  en  ventre  sa  mere.     In 

in  therefore  here,  as   in  chancery  in  such  a  case  1  think  it  would  be  compe- 

England,    without   any    previous   ap-  tent  for  some  relative  or  friend  to  pre- 

pointment  or  formal  admission ;  and  if  sent  the  petition  in  behalf  of  the  infant." 

the  court  disapprove  of  him  they  will.  Re  Frits,  2  Paige  (N.  Y.)  374,  wherein 

upon    motion    or    without,    when    he  a  great  number  of  infant  legatees  had 

comes  to  appear,  or  in  any  stage  of  the  a  common  interest  in  the  prosecution 

suit,  displace  him,  and  if  the  case  re-  of  a  suit,  and  the  court,  on  the  appli- 

auires  it  appoint  another.    Tacit  admis-  cation  of  the  guardians  of  some  of  the 

ion,  from  the  nature  of  the  case  and  infants,  in   behalf  of  all  the  rest,  ap- 

the  mode  of  process  here  used,  is  suffi-  pointed  a  next  friend  to  prosecute  a 
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show  the  pecuniary  responsibility  of  the  proposed  guardian.*    A 

written  application  is  not  necessary  in   a  proceeding  before  a 

justice  of  the  peace.* 

Vo  Appeal  Liei  from  an  order  appointing  a  guardian  adliiem.^ 
Conient  to  Aet.  —  The  next  friend  is  sometimes  required  to  file 

his  consent.*     In  Indiana  a  written  consent  to  act  must  be  filed 

before  process  shall  issue.* 

Infukt'i  Consent  Unneoeeeary.  —  A  suit  may  be  brought  for  an  infant 

by  a  next  friend  without  the  knowledge  or  consent,  and  even 

against  the  wish,  of  the  infant.*    The  infant's    rights  are  under 

suit  in  the  names  and  for  the  benefit  of  Massachusetts,  — Guild  v,  Cranston, 

all  the  infant  legatees.  8  Cush.  (Mass.)  506;  Pyne  v.  Wood,  145 

1.  McDonald  v.  Brass   Goods   Mfg.  Mass.  558. 

Co.,  2  Abb.   N.  Cas.  (N.  Y.  Supreme  New   York,  —  Fulton  v,  Rosevelt,  I 

Ct.)  434.     But  see  infra^   II.   7.    Who  Paige  (N.  Y.)  178,  19  Am.  Dec.  409. 

May  Be  Appointed,  Texas.  —  Gulf,  etc..  R.  Co.  v.  Styron, 

8.  Bunton  v,  Adams,  65  Mo.  App.  6.  66  Tex.  421. 

8.  Hathaway  v.  While,  11 1  Cal.  270.  United  States,  —  Kingsbury  v,  Buck« 

4.  Lumpkins  v.  Justice,  i  Ind.  557;  ner,  134  U.  S.  651. 

Dodd  V,   Moore,  91  Ind.  522,  92  Ind.  England,  —  Morgan  v,  Thorne,  7  M. 

397;   Markham  v,  Markham,  4  Mich.  &  W.  400.  9  Dowl.  P.  C.  228,  5  Jur. 

305;    Cole  V,  McGarvey,  6   Civ.   Pro.  294. 

Rep.  (N.  Y.  Supreme  Ct.)  305.  Confent  of  Inlaat  —  Age  ImmateriaL  — 

In  H«w  York  an  order  appointing  a  '*  It  is  not  necessary  that  the  prochein 

guardian  ad  litem  is  irregular  when  the  ami  should    have    received  authority 

consent  of  the  person  named  as  guard-  from  the  infant  to  enable  him  to  sue  in 

ian  to  act  as  such  is  not  acknowledged,  her  name.     The  law  which  permits  her 

In  such  case  the  order  should  be  set  to  sue  and  appear  only  by  her  guardian 

aside,  and  an  action  brought  by  the  or  next  friend  regards  her  at  all  times 

guardian     under     such     appointment  during  her  infancy  as  without  sufficient 

should   be  dismissed.       Cole    v.    Mc-  knowledge  and  experience  to  properly 

Garvey,    6     Civ.    Pro.    Rep.    (N.    Y.  decide  when  or  how  an  action  should 

Supreme  Ct.)  305,  construing  Code  Civ.  be  prosecuted  for  her  benefit.     *  The 

Pro.,  §  472.  law  knows  no  distinction  between  in- 

6.  2  Rev.  Stat.,  p.  29,  §  11;  Resor  v.  fants  of  tender  and  of  mature  years, 

Resor,  9  Ind.  348.  and,  as  no  special  authority  to  sue  is 

But  such  statute  has  been  held  to  be  requisite  in  the  case  of  an  infant  just 
directory  only  as  to  the  time  of  filing  born,  so  none  is  requisite  from  an  in- 
such  consent,  and  process  may  issue  fant  on  the  very  eve  of  his  attaining 
and  the  cause  proceed  without  such  his  majority.'  "  McCarrick  v,  Kealy, 
consent,  until  it  is  required  by  the  de-  70  Conn.  642.  CiHng  Morgan  v. 
fendant.  Budd  v,  Rutherford,  4  Ind.  Thorne,  7  M.  &  W.  400. 
App.  386,  citing  Greenman  v.  Cohee,  **  In  England  the  court  will  appoint 
61  ind.  201.  a  prochein  ami  as  its  officer  to  conduct 

As  a  guardian  ad  litem  appointed  to  a  suit  for  an  infant,  and  to  look  after 
prosecute  a  bill  on  behalf  of  an  infant  his  interests,  and  no  appointment  or 
IS  not  obliged  to  accept  the  appoint-  subsequent  confirmation  by  the  infant 
ment,  a  reasonable  time  should  be  party  is  requisite,  whether  he  be  an  in- 
allowed  him  to  consider  whether  or  not  fant  of  the  tenderest  age  or  of  years  of 
he  will  accept,  and  to  prepare  for  trial,  discretion;  nor  does  it  signify  at  all 
Wells  V,  Winfree,  2  Munf.  (Va.)  342.  whether  he  is  cognizant  of  the  proceed- 

6.  Alabama,  —  Hutton  v,  Williams,  ings  or  not,  or  whether  he  is  in  the 
60  Ala.  107;  Bar  wick  v,  Rackley,  45  country  or  abroad;  and  the  infant  can- 
Ala.  215.  not  disavow  the  action.     Tyler  Inf.  and 

Connecticut,  —  McCarrick    v,   Kealy,  C,  §  136;    Morgan  ».  Thorne,  7  M.  & 

70  Conn.  642.  W.  400.    Said  Lord  Brougham,  in  Nal- 

Illinois.  —  Chudleigh     v,     Chicago,  der  v.  Hawkins,  2  M^l.  &  K.  243:  '  The 

etc.,  R.  Co.,  51  111.  App.  491.  true  and  just  principle  which  should 
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the  protection  of  the  court,  which  will  see  that  no  suit  is  prose- 
cuted which  is  not  for  the  infant's  benefit.* 

5.  Time  of  Appointment  —  The  time  when  a  next  friend  should 
be  appointed  is  a  matter  to  be  determined  by  the  local  practice 
and  statutes.'  Thus,  in  some  jurisdictions,  the  next  friend  or 
guardian  ad  litem  is  required  to  be  appointed  before  process 
issues  or  the  declaration  or  complaint  is  filed,*  while  in  other 
jurisdictions  the  next  friend  may  regularly  be  appointed  after 
process  issues.*     But  even  where  the  appointment  should  regu- 

govern  in  all  such  cases  is  this:  No  dis-  v,  Welman,  5  N.  Y.  Leg.  Obs.  ao;  Hill 

couragement  ought  to  be  thrown  in  the  v.  Thacter,  3  How.  Pr.  (N.  Y.  Supreme 

way  of  persons  ?<7;f<xy?</f  suing  as  next  Ct.)    407,   2    Code    Rep.   (Washington 

friends,  but  no  undue  facility  should  Special  Term)  3;  Buermann  v.  Buer- 

be  given  to  mere  volunteers  who  inter-  mann,  17  Abb.  N.  Gas.  (N.  Y.  Super, 

fere  rather  for  their  own  purposes  than  Ct.)  391. 

for  the  infant's  benefit.'  "     Nliddleditch  In  Hew  Tork,  under  the  Code  of  Pro- 

r.  Williams,  47  N.  J.  Eq.  585.  cedure.  which  required  that  when  an 

ConsMit  of  Feme  Covert.  —  The   next  infant  was  a  party  he  must  appear  by 

friend  of  a  feme  ccnfert  acts  only   by  guardian,  but  which  failed  to  say  in 

her  consent,  and  in  this  respect  differs  terms    at    what    stage    the    guardian 

from   the   next  friend    of    an    infant,  should  be  appointed,  it  was  held,  in 

Fulton  tf.  Rosevelt,  i  Paige  (N.  Y.)  178;  view  of  the  former  provisions  of  the 

Heller  v.  Heller,  6  How.   Pr.  (N.  Y.  statute  requiring  the  appointment  of  a 

Supreme  Ct.)  196.  next  friend  before  issuance  of  process. 

Where  Two  Suits  Are  Institated  in  be-  that  a  guardian  ad  litem  for  an  infant 

half  of  the  infant  at  the  same  time,  the  plaintiff  should  be  appointed  before  the 

court  will  institute  an  inquiry  which  is  issuance    of    the    summons.     Hill    v. 

most  for  the  advantage  of  the  infant.  Thacter,  3  How.  Pr.  (N.  Y.  Supreme 

Dormer  v.  Fortescue,  3  Atk.  130.  Ct.)  407. 

1.  See  t»/r<z,  IV.  Control  and  Duty  of  Ln  Califixmia  it  seems  that  the  ap- 

Court,  pointment  should  be  made  before  the 

Any  one   may  sue    in    an   infant's  complaint  is  filed,  as  the  appointment 

name,  without  his  knowledge  or  con-  is  held  to  be  a  traversable  fact  which 

sent,  as  next  friend,  but  on  proper  ap-  must  be  alleged  in  the  complaint     See 

plication  the  court  will  refer  the  case  Security  L.  &  T.  Co.  v,  Kauffman,  108 

to  a  master  to  ascertain  whether  the  Cal.    223;    Crawford  v,  Neal,  56  Cal. 

suit  is  for  the  infant's  benefit  or  not,  321.     But  see  Matter  of  Cahill,  74  Cal. 

and  if  the  master  reports  that  it  is  not,  52,  wherein  the  court,  after  reciting  the 

the  proceedings  will  be  stayed.     Fulton  statute,   said:    **  So  far  as  the   mere 

V.  Rosevelt,   i   Paige  (N.  Y.)   178,    19  language  of  these  provisions  goes,  it 

Am.  Dec.  409.  would  seem  that  the  appointment  is  to 

8.  See  the  codes  and  statutes  of  the  be  made  after  the  commencement  of 

various  states.  the  suit.     But  it  has  been  held  that  the 

An  appointment  made  before  an  in-  appointment  of  the  guardian  must  be 

terlocutory  decree  in  partition  confers  alleged  in  the  complaint.     Crawford  v. 

jurisdiction  over  the  minor  from  the  Neal,  56  Cal.  321.     In  this  case  it  was 

time  of  the  appointment.     Chrisman  said  that  the  necessity  to  show  the  due 

V.  Divinia,  141  Mo.  122.  appointment  of  the  guardian  ad  litem 

In  Security  L.  &  T.  Co.  v.  Kauffman,  remains  as  at  common  law." 

108  Cal.  214,  it  was  held  that  the  court  4.  Groff  v.  Groff,  3  N.  J.  L.  235. 

had  authority  to  appoint  a  guardian  ad  It  is  not  necessary  that  there  should 

/iVm  for  an  insane  wife  before  the  filing  be  a    guardian  ot  prochein  ami  for  a 

of  a  petition  and  intervention  by  her  in  minor  at  the  time  of  issuing  out  process, 

an  action  to  foreclose  a  mortgage.  but  pracipe  for  the  summons  may  be 

S.  Rabidon    v.      Muskegon    Circuit  filed  by  an  attorney.    Stumps  v.  Kelley, 

Judge,  no  Mich.  297;  Sick  v.  Michigan  22  111.  140. 

Aid  Assoc.,  49  Mich.  50;  Wilder  v.  In  Miehigan  the  practice  has  been 
Ember,  12  Wend.  (N.  Y.)  191:  Fitch  v.  stated  to  be  as  follows:  "  If  it  is  pro- 
Fitch,  18  Wend.  (N.  Y.)  513:  Schilling  posed  to  commence  the  suit  by  issuing 
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larly  be  made  before  process  issues,  a  failure  so  to  make  it  is  not 
a  jurisdictional  defect,^  and  the  appointment  may  be  made  nunc 
pro  tunc  at  the  trial  •  or  even  after  appeal.* 

Anmdmnit.  —  A  next  friend  or  guardian  ad  litem  may  be  allowed 
to  come  in  by  amendment  and  prosecute  a  suit  commenced  by  an 
infant  in  his  own  name ;  ^  and  the  court  may  allow  this  to  be  done 
even  after  advantage  is  sought  to  be  taken  of  the  defect,  by  a 
motion  to  dismiss  or  for  nonsuit,*  or  by  other  appropriate  mode.* 

Afttr  JndgmoLt.  —  It  has  been  held  that  a  next  friend  may  be 
appointed  after  judgment.'^ 

On  Appeal  from  a  county  court*  or  justice  of  the  peace,*  the  Cir- 
cuit or  District  Court  may  appoint  a  next  friend  or  guardian  ad 
litem  where  none  was  appointed  below. 

6.  Order  of  Appointment.  —  Ordinarily,   as  has   been   seen,  no 

process,   it   ought    to    go  out  in   the  late  if  taken  at  the  hearing  of  an  appeal 

ordinary  way;  after  its  return,  and  be-  from  the  decree,  and  that  leave  will  be 

fore    declaration    is  filed,   application  given  to  the  plaintifif  to  move  the  ap- 

should  be  made  to  the  court,  in  one  of  pointment  nunc  pro  tunc  in  the  Circuit 

the  modes  indicated  in  the  English  prac-  Court. 

tice,  to  allow  ^.prochein  ami.     If  the  suit  4.  California.  —  Foley  v,   California 

is  intended  to  be  commenced  by  declara-  Horseshoe  Co.,  115  Cal.  184;  Matter  of 

tion,  XhtprochHn  ami  must  be  appointed  Cahill,  74  Cal.  52. 

by  the  court,  before  the  filing  and  serv-  Florida,  —  Neal  v,  Spooner,  20  Fla. 

ice  of  the  declaration.     In  either  case,  38. 

a  copy  of  the  order  appointing  a  pro-  Massachusetts. —  Blood  v,  Harrington, 

ckein  ami  must  be  served  on  the  oppo-  8  Pick.  (Mass.)  552;  Smith  v.  Carney, 

site  party  before  the  plaintiff  will  be  127  Mass.  179. 

entitled  to  a  plea."     Haines  v.  Oatman,  New  Hampshire.  —  Young  v.  Young, 

2  Dougl.  (Mich.) 430.     B\xt  compare  Sic)l  3  N.  H.  345. 

V,  Michigan  Aid  Assoc,  49  Mich.  50.  New  York.  —  Hillf.  Board  of  Water, 

1.  Dillon    t\   Howe,   98   Mich.    168;  etc:.  Com 'rs,  77  Hun  (N.  Y.)  491. 

Matter  of  Cahill,  74  Cal.  52;  Fitch  v.  5.  McDonald  v.  Weir,  76  Mich.  243; 

Fitch,    18  Wend.  (N.  Y.)  513;  Fellows  Jones  v.  Steele,  36  Mo.  324:  Rima  v, 

V.  Niver,  18  Wend.  (N.  Y.)  563.  Rossie  Iron  Works,  47  Hun(N.  Y.)i53; 

In  Tndiana,  where  a  formal  appoint-  Coomes  v.  Knapp,  11  Vt.  543. 
ment  is  not  necessary,  but  it  Is  required  In  Rima  v.  Rossie  Iron  Works,  47 
that  a  competent  and  responsible  per-  Hun  (N.  Y.)  153,  the  case  of  Imhoff  v. 
son  shall,  before  process  issues,  consent  Wurtz,   9   N.  Y.  Civ.  Pro.  Rep.  (Erie 
in  writing  to  appear  as  next  friend,  it  County  (5t.) 48,  wherein  an  action  prose- 
has  been  held  that  the  statute  is  merely  cuted  by  an  infant  plaintiff  was  dis- 
directory  in  respect  to  the  time  when  missed  at  the  trial  and  the  application 
such  consent  shall  be  filed,  and  that  for  the  appointment  of  a  guardian  ad 
process  may  issue  and  the  cause  pro-  litem  refused,  was  held  contrary. to  the 
ceed  without  such  consent,  until  it  is  weight  of  authority, 
required  by  the   defendant.     Budd  v,  6.  See  supra^    II.    2.  b.    Irregularity 
Rutherford,  4  Ind.App.  386;  Greenman  Cured  or  Waived. 
V.  Cohee,  61  Ind.  205.  7.  After  a  judgment  in  favor  of  an 

8.  Rima  v.  Rossie  Iron  Works,  120  N.  infant  plaintiff  without  the  appointment 

Y.  433,  47  Hun  (N.  Y.)  153.  of  a  next  friend  at  the  commencement 

Where  an  improper  person,  as  an  in-  of  the  suit,  the  court  may,  upon  his  ap- 

fant,  has  been  appointed,  a  proper  per-  plication,  appoint  a  next  friend  and  ap- 

son   may  be  appointed  nunc  pro  tunc.  *  prove  his  bond,  in  order  that  the  money 

Wolford  V.  Oakley,  43  How.  Pr.  (Buffalo  recovered  may  be  secured  to  the  infant. 

Super.  Ct.)  118.  Jones  v.  Steele.  36  Mo.  324. 

S.  Seabrook  v.  Gregg,  2  S.  Car.  68,  8.  Hepp  v.  Huefner,  61  Wis.  148. 

holding  that  the  objection  comes  too  8.  McDonald  v.  Weir,  76  Mich.  243. 
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formal  order  of  appointment  is  necessary.^  Where  a  formal  order 
is  required,  it  has  been  held  that  a  copy  of  the  order  must  be 
served  on  the  opposite  party  before  the  plaintiff  will  be  entitled 
to  a  plea.  • 

7.  Who  May  Be  Appointed.  —  A  next  friend  or  guardian  ad  litefH 
must  be  an  actual  and  not  a  fictitious  person,*  and  he  must  be 
suijuris.^ 

BMponiibls  Ponon.  —  A  next  friend  should  also  be  a  responsible 
person,^  because  he  is  liable  for  the  proper  conduct  of  the  case, 
and  may  ultimately  become  liable  for  the  costs.*    Accordingly,  a 

1.  See  supra,  II.   4.  Applicatiim  and  **  It  has  been  before  stated  that  any 

Proceedinps  for  Anointment  person  who  may  be  willing  to  undertake 

e.  Schilling  v,  Welman,  5  N.  Y.  Leg.  the  office  may  be  the  next  friend  of  an 

Obs.  20;  Hames  v.  Oatman,  2  Dougl.  infant.      •     •     •    Though    formerly 

(Mich.)  430.     But^^m/ar^'Sickf.  Michi-  doubted,  yet  the  next  friend  of  an  in- 

gan  Aid  Assoc.,  49  Mich.  50.  fant  need  not  be  a  person  of  substance." 

8.  Bullard  v.  Spoor,  2  Cow.  (N.  Y.)  i  Daniell's  Ch.  PI.  and  Pr.  74.  See 
430.  also  Green  v.  Harrison,  3  Sneed  (Tenn.) 

4.  An  Infuit  Oannot  Aot  as  next  friend  131;  Cook  v.  Rawdon,  6  How.  Pr.  (N. 

for  another  infant.     Wolfordt^.  Oakley,  Y.  Supreme  Ct.)  233. 

43  How.  Pr.  (Bufifalo  Super.  Ct.)  118.  Maaaiiig  of  "  BespoBilUs  Penoa."  —  In 

Married  Women.  —  Under  the  recent  Robertson  v,  Robertson,  3  Paige  (N.  Y.) 
statutes  of  Indiana,  enlarging  the  civil  387,  it  was  held  that  the  term  "  re- 
rights  of  married  women,  a  married  sponsible  person,*'  in  a  rule  of  court 
woman  may  act  in  the  capacity  of  next  requiring  a  next  friend  in  divorce  to  be 
friend  for  a  minor.  The  liability  of  a  a  responsible  person,  means  that  he 
next  friend  for  costs  is  imposed  by  stat-  should  be  worth  at  least  faso  above  all 
ute,  and  is  a  direct  primary  liability,  not  debts. 

in  the  nature  of  a  suretyship,  and  a  In  Matter  of  Mang,  50  N.  Y.  Super, 

judgment  may  be  rendered  against  a  Ct.  96,  5  Civ. Pro.  Rep.  (N.  Y.)  162,  the 

married   woman  upon  such  liability,  petition  bv  a  father  for  his  appointment 

Budd  V,  Rutherford,  4  Ind.  App.  386.  as  guardian  ad  litem   for    his    infant 

0.  Dalrymple  v.  Lamb,  3  Wend.  (N.  daughter  alleged  that  he  had  a  wife  and 

YO  424;    Fulton  V,  Rosevelt,   i   Paige  five  children  to  support,  that  he  earned 

of.  Y.)  178;  Cook  V.  Rawdon,  6  How.  two  dollars  per  day,  and  that  neither  he 

Pr,    (N.   Y.   Supreme    Ct.)    233;    Ten  nor  his    child    had    any  relatives  or 

Broeck  v.  Reynolds,  13  How.  Pr.  (N.  Y.  friends  of  greater  means  who  would 

Supreme  Ct.)  462;  Hill  v,  Thacter,  3  assume  the  position  of    guardian  ad 

How.    Pr.  (N.  Y.   Supreme   Ct.)  407;  litem.     It  was  held  that  the  father  was 

Towner  v,  Towner,  7  How.  Pr.  (*N.  Y.  not   a  person  of  sufficient  pecuniary 

Supreme  Ct.)  388;   Lawrence  v.  Law-  ability  to  be  appointed.    See  also  Mc- 

rence,  3  Paige  (N.  Y.)  269.  Donald  v.  Brass  Goods  Mfg.  Co.,  2  Abb. 

Where  a  next  friend  is  irresponsible  N.  Cas.  (N.  Y.  Supreme  Ct.)  434. 

he  may  be  removed.    Smith  v,  Ander-  In  Rabidon    v.    Muskegon    Circuit 

son,  I  Bailey  L.  (S.  Car.)  123.  Judge,  no  Mich.  297,  it  was  held  that 

"  I  think  it  would  be  better  that  it  a  statute  requiring  a  competent  person 

should  appear,  before  making  the  ap-  to  be  appointed  as  next  friend,  who 


Hayden  352);  others  not  (Till.  Forms  statuie  merely  means  that  he  shall  be 

232;  Tidd's  Forms  21;  2  Barb.  C.  Pr.  liable  for  the  costs. 

632).     In  some  cases  that  was  formerly  •     6.  Cook  v.  Rawdon,  6  How.  Pr.  (N.  Y. 

required  (Old  Rule  163;    Lawrence  v.  Supreme  Ct.)  233. 

Lawrence,  3  Paige  (N.Y.)  267;  Robert-  Where  a  suit  is  brought  in  forma 

8on».  Robertson,  3  Paige  (N.Y.)  387)."  pauperis  the  next  friend   or  guardian 

Cook  r.  Rawdon,  6  How.   Pr.  (N.  Y.  ad  litem  need  not  be  responsible  finan- 

Supreme  Ct.)  233.  cially.     Hayes  v.  Second  Ave.  R.  Co., 
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bankrupt  ^  or  an  insolvent  person  '  cannot  ordinarily  act  as  next 
friend. 

BtlAtiTie.  —  The  court  may  exercise  its  discretion  in  selecting  a 
next  friend,'  and  while  the  appointee  need  not  be  a  relative  of 
the  plaintiff,^  preference  will  be  given  to  relatives.* 

5  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  here  any  person  who  chooses  can  act  as 

155.  such,  no  matter  what  his  means  and 

no  Oii]j  latorat  a  DoCmdaat  Has  in  standing  may  be,  provided  he  can  give 

the  appointment  of  a  guardian  for  an  security  for  cost.    We  do  not  mean  to 

infant  plaintiff  is  that  he  shall  be  a  re-  say  that  this  has  been  settled  by  judi- 

sponsible  party,  and  of  ability  to  re-  cial  determination,  but  by  a  practice  so 

spond  for  costs.    Strong  v.  Jenkins,  ai  long  pursued  and  acquiesced  in  as  to 

N.  Y.  Civ.  Pro.  Rep.  (Buffalo  Super,  render  it  impossible  to  alter  it  but  by 

Ct.)  9.  legislative  enactment."     Miles  v.  Kaig- 

See  also  infra^  VI.  i.  Costs,  ler,  10  Yerg.  (Tenn.)  10. 

1.  Where  an  uncertificated  bankrupt  S."  The  court    *    *    *    is  not  bound 

was  procured  to  be  appointed /r^^^^'ii  to  accept  any  and  every  person  as  the 

ami  for  an  infant  plaintiff,  the  court,  on  next  friend,  but  will  exercise  its  discre- 

motion,  removed  him  and  ordered  an-  tion,  giving  preference  to  those  who  by 

other   to    be    appointed.     Watson    v.  kinship  or  otherwise  are  best  calculated 

Fraser,  8  M.  &  W.  660,  9  Dowl.  P.  C.  to    champion    the     infant's    rights." 

741,  5  Jur.  682.  Middleditch  v.  Williams,  47  N.  J.  £q. 

S.  Smith  f.  Anderson,  i  Bailey  L.  (S.  585. 

Car.)  133,  holding  that  the  court  will  4.  Bartlett    v.    Batts,    14    Ga.    539; 

not  revoke  the  appointment  of  a  next  Leavitt  v,  Bangor,  41  Me.  458;  Guild 

friend  where  his  insolvency  is  doubted,  v.  Cranston,  8  Gush.  (Mass.)  506;  Burns 

Lees  V,  Smith,  5  H.  &  N.  63a.  v.  Wilson,  i  Mo.  App.  179. 

IHMratlon  of  Court.  —  The  court  in  its  *'  The  nearest  relative  of  the  infant  is 

discretion  will  allow  a  father,  although  supposed  to  be  the  person  who  will  take 

an  insolvent  debtor,  to   prosecute  an  ihe  infant  under  his  protection.     As  it 

action  9Aprochein  ami  for  his  infant  son,  is  the  nearest  relative  who  sometimes 

if  it  is  clearly  shown  that  no  fitter  per-  invades  the  infant's  rights  or  neglects 

son  can  be  obtained.     Duckittf.  Satch-  to  protect  him  against  others,  the  court 

well,  I  D.  &  L.  980, 12  M.  &  W.  779,  13  will  permit  any  person  to  institute  suits 

L.  J.    Exch.   224.     See  also    Budd  v.  on  his  behalf."      Middleditch  v.  Wil- 

Rutherford,  4  Ind.  App.  386,  wherein  Hams,  47  N.  J.  Eq.  585. 

it  is  held  that  the  Indiana  statute  gives  The  Qeneral  Ouardian  is  ordinarily  a 

power  to  the  court  to  permit  any  person,  proper  person  to  be  appointed  as  next 

without  regard  to  the  question  of  in-  friend.     Straka  v.  Lander,  60  Wis.  115. 

solvency  or  responsibility,  to  prosecute  The  Belation  of  Father  is  not  essential 

any  action  on  behalf  of  an  infant  plain-  to  the  position  of  next  friend  of  an  in- 

tiff ;  that  the  court  has  power  to  remove  fant  plaintiff.     Bartlett  v,  Batts,  14  Ga. 

the  next  friend  if  he  is  shown  to  be  in-  539;  Burns  v,  Wilson,  i  Mo.  App.  179, 

competent  or  irresponsible.  citing  Jones  v,  Steele,  36  Mo.  324.    See 

Upon  eiTiikg  Beeniityto  Goiti,but  not  also  U.  S.  Bank  v.  Ritchie,  8  Pet.  (U. 

otherwise,  any  person  may  act  as  next  S.)  128. 

friend,  irrespective  of  any  question  as  5.  Middleditch  v,  Williams,  47  N.  J. 

to  his  responsibility.     Fulton  v.  Rose-  Eq.  585. 

velt,  I   Paige  (N.   Y.)   178;    Green  v.  The    Fkthor,    as   being    the    natural 

Harrison,  3  Sneed  (Tenn.)  131;  Evans  guardian  of  the  infant,  ought  in  the  first 

V.  Mason,  i  Lea  (Tenn.)  26;  Musgrove  insunce  to  be  appointed  prochein  ami, 

V,  Lusk,  5  Baxt.  (Tenn.)  684;  Stephen-  Rue  v.  Meirs,  43  N.  J.  Eq.  377;  Stevens 

son  V,  Stephenson,  3   Hayw.   (Tenn.)  v.  Cole,  7  Cush.  (Afass.)  46c>;  Middle- 

123;     Tucker    v.    Dabbs,    12     Heisk.  ditch  v.  Williams,  47  N.  J.  Eq.  585. 

(Tenn.)  18;  Miles  v,  Kaigler,  10  Yerg.  In  Woolf  v.  Pemberton,  25  W.  R.  873, 

(Tenn.)    10;     Smith    r.    Anderson,   i  6  Ch.  Div.  10,  37  L.  T.  N.  S.  328,  the 

Biiley  L.  (S.  Car.)  123.  father  of  the  infant  was  appointed  next 

"  In  England  a  prochein  ami  is  ap-  friend   in   substitution   for  a  stranger 

pointed  by  the  court,  and  he  must  be  a  who  had  constituted  himself  next  friend 

man  of  character  and  substance:  but  and  commenced  the  action.     See  also 

1088  Volume  XIV. 


App€iBta«nt.                           NEXT  FRIEND.  teth  and  Bond. 

AdTene  iBttrwi.  —  A  person  who  is  hostile  or  is  interested  in  the 

suit  adversely  to  the  infant  will  not  be  appointed  next  friend.* 

Atftoni«yi  or  (NBiotrt  of  Court  will  not  be  appointed.' 

PenoBi  Bojond  RaMh  of  Proooii.  —  Nor  will  a  person  beyond  reach  of 
an  attachment  be  appointed  next  friend.' 

Whoro  tho  Voxt  Triend  11  an  Impropor  Fmon,  the  court  may,  in  its  dis- 
cretion, dismiss  the  suit,*  or  may  remove  him  and  appoint  another 
person  in  his  place.' 

8.  Oath  and  Bond  —  Oath.  —  It  has  been  held  that  a  next  friend 
or  guardian  ad  litem  should  be  duly  sworn.* 

Bernard  v,  Merrill,  91  Me.  358;  Rue  v.  In  Cook  v.  Rawdon,  6  How.  Pr.  (N. 

Meirs,  43  N.  J.  Eq.  377.  Y.  Supreme  Ct.)  234,  the  court  said:  "  I 

1.  Alahama,  —  Dowty  v.  Hall,  83  Ala.  do  not  think  that  part  of  Rule  56  re- 

165.  quiring  the  guardian  ad  litem  to  be  the 

Illinois,  —  Patterson  v.  Pullman,  104  general  guardian,  or  an  attorney,  etc., 

111.  80.  or  other  officer  of  the  court,  applies  to 

Maine,  -^  Bernard  v.  Merrill,  91  Me.  a   guardian    for    the     plaintiff.      Mr. 

358.  Justice  Willes,  in  Slaughter  v.  Talbot, 

Massachusetts.  —  Stevens  v.  Cole,  7  Willes  190,  said  the  practice  of  appoint- 

Cush.  (Mass.)  467.  ing  officers,  etc.,  was  probably  altered 

Michigan.  —  Crittenden   v.  Canfield,  because  they  would  be  liable  for  costs. 

87  Mich.  152.  It  might  be  very  difficult  to  obtain  a 

New   York.  —  Re  Frits,  2  Paige  (N.  prochein  ami  under    this   rule.      This 

Y.)  374;  Cook  V.  Rawdon,  6  How.  Pr.  being  a  suit  to  recover  land,  I  do  not 

(N.  Y.  Supreme  Ct.)  233.  think  itnecessary  to  determine  whether 

North  Carolina.  — Walker  v.  Crow-  he  can  now  be  compelled,  as  formerly, 

der,  2  Ired.  Eq.  (N.  Car.)  478;  George  to  give  a  bond.     See  2  Rev.  Stat.  446, 

V.   High,   85   N.   Car.   113;    Morris  v.  §5;  Code,  §  469." 

Gentry,  89  N.  Car.  249.  laVewTork,  surrogates' clerks  or  em- 

Tennessee.  —  Simpson  v.  Alexander,  ployees  are  prohibited  from  acting  as 

6  Coldw.  (Tenn.)  629.  special  guardians  in  that  court  by  Code 

England,  —  Payne  v.  Little,  13  Beav.  Civ.  Pro.,  §  251 1. 

114;  Lewis  V.  Nobbs,  8  Ch.  Div.  591.  S.  Ten  Broeck  v.  Reynolds,  13  How. 

But  see  Com.  v.   Kinnaird,   xo  B.  Pr.  (N.  Y.  Supreme  Ct.)  462,  holding 

Mon.  (Ky.)  249.  that  if  such  a  person   has  been  ap- 

Dluitrations.  —  The    court  will  not  pointed,  proceedings  will  be  stayed  on 

permit  any  one  who  has  any  adverse  motion     until     the     guardian    gives 

interest  to  the  infant  to  act  as  next  security  for  costs,  or  a  competent  and 

friend.     Walker  v.  Crowder,   2   Ired.  responsible  resident  is  substituted. 

Eo.  (N.  Car.)  478.  4.  Green  v.  Harrison,  3  Sneed  (Tenn.) 

The  defendant  cannot  be  appointed  131;  Patterson  v.  Pullman,  104  III.  80. 
as  next  friend.  Payne  v.  Little,  13  Bemandlny  with  Diraetioiis.  —  Where, 
Beav.  114.  But  where  the  next  friend  on  appeal,  it  appears  that  part  of  the 
is  a  defendant  in  right  of  his  wife,  his  complainants  were  minors  whose  in- 
name  will  be  stricken  out  as  defendant,  terests  were  adverse  to  that  of  their  co- 
Lewis  V,  Nobbs,  8  Ch.  Div.  591.  complainant,  their  father,  and  that  the 

In  an  action  by  an  infant  to  recover  suit  has  been  prosecuted  to  a  final  de- 

her    separate  property,   the    husband  cree  in  his  favor  without  the  appoint- 

cannot  act  as  guardian  or  next  friend,  ment    of    a    guardian    ad  litem,    the 

Cook  V.  Rawdon,  6  How.  Pr.  (N.   Y.  Supreme  Court  will  remand  the  cause, 

Supreme  Ct.)  233.  with  directions  to  appoint  a  guardian 

One  who  may  become  a  necessary  ad  litem   to  properly  represent  them, 

party  adversely  interested  should  not  Linebau^h  v.  Atwater,  173  111.  613. 

be  appointed.    Re  Frits,  2  Paige  (N.  Y.)  5.  McCarrick  v.  Kealy,  70  Conn.  642. 

374-  Citing  Tyler  on  Infancy.  §  136;  Apthorp 

%,  McVickar  V.  Constable,  Hopk.  (N.  v.  Backus,  Kirby  (Conn.)  407;  Judson 

Y.)  102;  Sinclair  v.  Sinclair,  13  M.  &  v.  Blanchard,  3  Conn.  579. 

W.  640;  Slaughter  v.  Talbott,   Willes  9.  Hamilton  v.  Flume,  2Tex.  Unrep. 

190.  Cas.  694. 
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Bond.  —  In  some  jurisdictions  a  bond  to  secure  faithful  perform- 
ance of  his  duties  is  required  of  a  next  friend ;  ^  but  a  failure  to 
give  such  bond  is  harmless  error  so  far  as  the  defendant  is  con- 
cerned.* The  bond  may  be  filed  at  the  discretion  of  the  court 
after  the  suit  is  begun.'  In  some  jurisdictions  no  bond  is  re- 
quired.* 

lU  PowiBS  AVD  Duties  —  1.  In  OeneraL  —  A  next  friend  has 
the  control  and  management  of  the  action,*  and  all  notices  and 
rules  are  in  his  name.*  A  next  friend  can  do  nothing  to  the  injury 
of  the  infant.'''    But  while  he  cannot  relinquish  the  infant's  rights,** 

1.  Higgins  zf.  Hannibal,  etc.,  R.  Co.,  "  Neither   the    statutes    regulating 

36  Me.  418 ;  Klaus  v,  Sute,  54  Miss,  chancery  proceedings  nor  the  rules  of 

644;  Budd  V.  Rutherford,  4  Ind.  App.  practice    m  chancery   require  such  a 

386;  Illinois  Cent.  R.  Co.  v,  Latimer,  28  bond.   The  chancellor,  however,  should 

111.  App.   552;    Hamilton  v.  Flume,  2  adopt  such  measures  as  are  necessary 

Tex.  Unrep.  Cas.  694.  to  fully  and  completely  protect  the  in- 

Waivar   of  Bond  \fy   Ck>iirt.  —  In  Re  terest  of  the  infant."     Pace  cf.  Pace,  19 
Frits,  2  Paige  (N.  Y.)  374,  it  was  held  Fla.  438.     Compare  Sanderson  v.  San- 
that  the  statutory  provision  directing  derson,  17  Fla.  820. 
the  officer  making  the  appointment  of  a  O.Sutton    v.    Nichols,   20   Kan.  43; 
next  friend  to  take  security  to  the  in-  Bernard  v,  Merrill,  91  Me.  358. 
fant  in  certain  cases,  extends  to  cases  '*  His  authority  is  commensurate  with 
where    the    infant    sues    jointly   with  the  writ,  the  plaintiff's  cause  of  action, 
others,    but  that  the  chancellor  may  pro  hoc  vice^  being  intrusted  to  him.'* 
waive  the  security.     With  reference  to  Tripp  v.  Gifford,  155  Mass.  109. 
the  waiver,  the  court  said:  "  It  would  Liability  for  Vegligonoe. — A  next  friend 
be  a  useless  and  unnecessary  expense  is  liable  to  the  infant  for  negligence  in 
to  execute  a  bond  to  each  of  the  thirty  the  conduct  of  the  suit,  Tripp  v,  Gif- 
infants  in  this  case.     And  as  the  prem-  ford,   155  Mass.  109;  as  by  failing  to 
ises  must  be  sold  under  the  direction  of  apply   for   a    receiver    in    the    cause, 
a  master,  if  a  sale  is  decreed  to  pay  the  Wessells  v,  Wessells,  i  Tenn.  Ch.  63. 
legacies,  the  court  can  control  the  fund  6.  People    v.  New  York  C.  PI.,  11 
without  suffering  it  lo  pass  into  the  Wend.  (N.  Y.)  164. 
hands  of  the  next  friend.    The  security  niutratioiis.  —  The  next  friend  is  the 
may  therefore  be  dispensed  with,  under  proper  person  to  swear  to  the  bill  or 
the    particular    circumstances  of  this  other  proceedings  in  the  cause.     Left- 
case."  wick  V.  Hamilton,  9  Heisk.  (Tenn.)  310. 

la  Indiana  it  is  discretionary  with  the  The  next  friend  may  make  the  sug- 

court  to  require  the  next  friend  of  an  gestion  and  affidavit  for  removal  of  the 

infant,  in  an  action  for  the  recovery  of  cause  to  another  court  on  the  ground 

money,  to  execute  a  written  undertaking  of  prejudice.     Deford  v.  State,  30  Md. 

with  sufficient  sureties  to  account  duly  179.     See  also  Albert  v.  State,  66  Md. 

to  the  infant  for  all  moneys  received  in  325. 

the  action.     Budd  v.  Rutherford,  4  Ind,  A  trial  of  right  of  property  may  be 

App.  386.  prosecuted  in  the  name  of  the  infant  by 

In  Florida  the   sutute  requiring  the  a  prochein  ami,  who  may  execute  the 

next  friend  of  an  infant  to  give  bond  bond,  and,  if  necessary,  make  the  affi- 

upon  the  institution  of  a  suit  has  been  davit  required  by   statute.     Strode  v. 

held  to  relate  exclusively  to  proceedings  Clark,  12  Ala.  621. 

at  the  common  law.     Pace  ».  Pace,  19  7.  Isaacs  f.  Boyd,  5  Port.  (Ala.)  388; 

Fla.  438,  citing  and  overruling  to  this  Leopold  v.  Meyer,  10  Abb.  Pr.  (N.  Y. 

extent  Sanderson  v.  Sanderson,  17  Fla.  C.  PI.)  40. 

820.  8.  Burt    V,   McBain,   29  Mich.   260; 

8.  Neal  v.  Spooner,  20  Fla.  38.  Kingsbury  v.  Buckner,  134  U.  S.  650. 

S.  Illinois  Cent.  R.  Co.  v.  Latimer,  A  next  friend  has  power  to  claim  and 

28  111.  App.  552.  pursue  the  rights  of  the  infant,  but  is 

4.  Parsons  v.  Jones,  9  Mass.    106;  powerless  to    yield  or  cede   them  to 

Smith  V,  Floyd,  i  Pick.  (Mass.)  275.  others.      Pittsburg,    etc.,    R.    Co.    v, 
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he  may  consent  to  such  arrangements  as  will  facilitate  the  termi- 
nation of  the  action.* 

Powtr  to  lUimiM.  —  A  next  friend  has  power  only  to  prosecute, 
and  neither  he  nor  his  attorney  can  dismiss  the  case.* 

EzUnt  of  Authority.  —  His  authority  is  limited  to  the  particular 
action  wherein  he  was  appointed,*  and  as  his  authority  commences 
with  the  suit,  it  has  been  held  that  he  can  maintain  a  suit  only 
for  such  causes  as  require  no  special  demand  before  commence- 
ment of  the  action,  unless  the  defendant  has  waived  a  demand.'* 

Ho  Cannot  Hoot  for  the  infant  or  bring  an  action  depending  upon 
election,  except  by  direction  of  the  court  made  upon  investigation.* 

Signing  Jndgmont  Aftor  Death  of  In&nt.  —  Where  an  infant  dies  after 
verdict  in  his  favor,  the  next  friend  may  sign  judgment.* 

Powon  of  Bonofloial  Plaintiit  —  An  infant  cannot  personally  or  by 
attorney  control  a  suit  prosecuted  for  him  by  his  next  friend ;  ^ 

Healey,  170  111.  610.     Citinp  Chicago,  The  next  friend  of  an  infant  in  an 

etc.,  R.  Co.  V,  Kennedy,  70  111.  350.  action  of  ejectment  has  no  authority  to 

1.  In  Kingsbury  v.  Buckner,  134  U.  appear  and  defend  for  the  infant  in  an 

S.  650,  it  was  held  that  a  next  friend  or  action  brought  against  the  latter  to  en- 

guardian  cui  litem  could  consent  that  join  the  prosecution  of  such  ejectment 

the  case  be  heard  in  a  particular  divi-  suit.     Woods  v.  Montevallo  Coal,  etc., 

sion  of  the  Supreme  Court  of  Illinois,  Co.,  107  Ala.  364. 

although  in  the  absence  of  consent  the  4.  Miles  v.  Boyden,  3  Pick.  (Mass.) 

Supreme  Court  sitting  in  one  division  213,  wherein  the  court  said:  **  It  must 

cannot  take  cognizance  of  a  case  from  follow,  therefore,  that  \Yi^  prochein  ami, 

another  division.     So  also  it  was  held  commencing  his  authority  with  the  writ 

that  a  statutory  provision  requiring  ten  and  declaration,  can  only  maintain  the 

days'  notice  for  the  suing  out  of  a  com-  suit  for  such  causes  of  action  as  may 

mission  to  take  depositions  might  be  be  prosecuted  without  special  demand, 

waived  bv  a  guardian  ad  litem  or  next  as  for  personal  injuries  done  to  the  in- 

friend  without    the   imputation   upon  fant,  or  fur  sums  of  money  where  the 

him  of  fraud  or  collusion.  writ  itself  is  considered    as    the  de- 

Findingt  of  Faot  may  be  waived  by  the  mand. ' ' 

guardian  a^ /(/If/?/ or  next  friend.    West-  5.  Chipman   v.  Montgomery,  63  N. 

ern  Lumber  Co.  2/.  Phillips,  94  Cal.  54.  Y.    221;     Parsons    v.    Kinzer,   3    Lea 

Waiver    of    Proof.  —  In    Missouri    a  (Ten n.)  347. 

guardian  a^/i/^/»  in  partition  suits  has,  6.  Kramer    v,    Waymark,    L.   R.    i 

by  virtue  of  the  statute,  authority  to  Exch.  241,  35  L.  J.  Exch.  148,  14  W.  R. 

bind  his  ward   by  stipulations  in  the  659. 

nature  of  a  waiver  of  proof.     Le  Bour-  7.  In  Wainwright  v.  Wilkinson,  62 

geoise  v.  McNamara,  82  Mo.  189.     But  Md.  146,  an  infant  brought  a  suit  by 

compare  Crotty  V.  Ea.g\e,  35  W.  Va.  143.  htrprocheinami.     Subsequently  the  in- 

3.  Chicago,  etc.,  R.  Co.  v,  Kennedy,  fant  employed  an  attorney  and  re- 
70  111.  350.  But  see  Isaacs  v,  Boyd,  5  quested  him  to  dismiss  the  suit,  which 
Port.  (Ala.)  388,  wherein  the  court  said :  was  done.  Afterwards  a  motion  was 
••  He  can,  it  is  true,  dismiss  a  suit,  be-  made  by  the  plaintiff  by  prochein  ami 
cause  he  is  himself  liable  for  the  costs,  to  strike  out  the  entry  of  "  off,'*  and  re- 
though  even  this  may  well  be  ques-  instate  the  case.  It  was  held  that  the 
tioned  when  injury  to  the  minor  would  prochein  ami  was  the  only  person  com- 
be the  result.'*  See  also  Ball  V.  Miller,  petent  to  employ  an  attorney  or  to 
59  Iowa  634.  prosecute  the   suit;    that   the  appoint- 

8.  The  authority  of  a  next  friend  or  ment  of  an  attorney  by  the  infant  was 

guardian   ad  litem  does  not  extend  to  void  and  could   not  be   ratified   upon 

the  bringing  or   prosecuting  of  more  coming  of  age;  and  that  the  case  should 

than  the  one  particular  action  in  which  be   reinstated,  and  appeal    would   lie 

he  was  appointed.     Rosso  v.  Second  from  a  refusal  of  the  court  so  to  order. 

Ave.  R.  Co.,  13  N.  Y.  App.  Div.  375.  To  the  same  effect,   see   Bernard    v. 
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but  a  married  woman  has  a  right  to  dismiss  an  action  in  respect 
to  her  separate  estate,  even  against  the  wish  of  her  next  friend.* 

S.  Employment  of  Attorney.  —  A  next  friend  has  power  to  employ 
an  attorney  to  conduct  the  case,  and  it  is  his  duty  to  do  so ; '  but 
he  cannot  bind  the  infant  by  a  contract  for  attorney's  fees.*  The 
court  may  fix  the  attorney's  compensation  without  regard  to  the 
contract.* 

3.  Payment  and  Satisfiustion  of  Judgment.  —  In  numerous  cases 
it  has  been  held  that  a  next  friend  has  no  authority  to  collect  the 
proceeds  of  a  judgment  recovered  by  him  and  to  enter  satisfac- 
tion thereof,*  but  that  only  a  regularly  qualified  guardian  of  the 

Merrill,    91    Me.    358.     Compare   Cad-  The  attorney  of  the  next  friend  is 

wallader    v.    McClay,    37    Neb.    359,  liable   to   the   infant  in  an  action  for 

wherein  the  defendant,   relying   upon  money  had  and   received.     Collins  v. 

the  infant  plaintiff 's  promise  to  dismiss  Brook,  4  H.  &  N.  270,  affirmed  on  ap- 

a  suit,  suffered  a  default,  and  the  de-  peal  5  H.  &  N.  700. 

fault  was  set  aside,  it  appearing  that  The  Anthoritj  of  the  Attorney  of  the 

the  infant  had  been  permitted  by  the  next  friend  '*  is  as  extensive  as  it  is  in 

next  friend   to  transact  the   business  other   cases,  and  the  infant,  through 

concerning     which     the     action     was  his  representative,  is  bound  by  the  at- 

brought,  and  that  the  defendant  was  torney's  acts  within  the  ordinary  scope 

misled  by  the  infant's  being  apparently  of  his  authority  the  same  as  an  adult 

of  good  judgment  and  discretion.  would    be,    and    has    a    like   remedy 

Change  of  Yenoe.  —  An  infant    over  against  the  attorney  for  any  abuse  of 

fifteen  years  of  age  may  make  the  sug-  such  authority,  express  or  implied." 

gestion  and  affidavit  required  for  the  Beliveau  v.  Amoskeag  Mfg.  Co.,  (N. 

removal  of  the  cause  on  the  ground  H.  1895)40  Atl.  Rep.  734.    6V/fW  Balti- 

that  he  believes  that  he  cannot  have  more,  etc.,  R.  Co.  v,  Fitzpatnck,    36 

a  fair  and   impartial  trial.    Albert  v,  Md.  619. 

State,  66  Md.  325,  wherein  the  court  An  infant  is  ordinarily  bound  by  acts 

said:  '*  What    an    adult  prochein    ami  done  in  good  faith  by  his  solicitor  or 

could  certainly  have  done  for  him,  an  counsel  in  the  course  of  the  suit  to  the 

infant  who  had  arrived  at  fifteen  years  same  extent  as  a  person  of  full  age. 

of  age  could  do  for  himself.     It  might  Thompson   v.  Maxwell    Land    Grant, 

present    a    different    question    if    the  etc.,  Co.,  18  Supreme  Ct.  Rep.  (U.  S.) 

equitable  plaintiff  was  of  such  tender  121.     Citing  Tillotson  v,  Hargrave.  3 

years  that  no  presumption  could  arise  Madd.  494;  Levy  v.  Levy,  3  Madd.  245. 

of  sufficient  intelligence  to  understand  8.  Houck  v,  Bridwell,  28  Mo.  App. 

the  nature  of  the  right  claimed  or  of  an  644;  Cole  v,  Superior  Ct.,  63  Cal.  86. 

oath.*'  4.  Cole  v,  Superior  Ct.,  63  Cal.  86. 

1.  Brawner  v.  Bell,  30  Ga.  334.  6.  Alabama.  —  Smith    v.     Redus,    o 

2.  Baltimore,   eic,    R.   Co.   v,   Fitz-  Ala.  99;  Isaacs  v,  Boyd,  5  Port.  (Ala.) 
Patrick,   36  Md.  619;    Wainwright  v.  388. 

.Wilkinson,   62   Md.    147;    Beliveau  t'.  i1f<(iry/tf«^/.  —  Albert  v.  State.  66  Md. 

Amoskeag  Mfg.  Co..  (N.  H.  1895)40  Atl.  325. 

Rep.  734,  citing  Davis  v.  Merrill,  47  N.  New   York,  —  Leopold  v,  Meyer,  10 

H.  208.  Abb.   Pr.  (N.   Y.  C.    PI.)  40;  Genet  v, 

•'  One  of  the  duties  required  of  him  Tallmadge,  i  Johns.  Ch.  (N.  Y.)  3. 
is  that  of  employing  an  attorney  to  South  Carolina, — Allen  v.  Round- 
conduct  the  suit,  as  he  Is  not  supposed  tree,  i  Spears  L.  (S.  Car.)  80. 
to  be  a  person  learned  in  the  law,  and  Tennessee,  —  Miles  v,  Kaigler,  10 
his  intervention  is  by  no  means  de-  Yerg.  (Tenn.)  10,  30  Am.  Dec.  425; 
signed  to  dispense  with  the  services  of  Benton  v.  Pope,  5  Humph.  (Tenn.)  392; 
an  attorney  to  carry  on  the  proceedings,  Barbee  v.  Williams,  4  Heisk.  (Tenn.) 
and   to  try  the  cause,   if  necessary."  522. 

Baltimore,  etc.,  R.  Co.  v,  Fitzpatrick,  T^-jraj.  —  Gulf,  etc.,  R.  Co.  v.  Styron. 

36   Md.   619,  citing  Collins  v.   Brook,  66  Tex.  421 ;  Galveston  City  R.  Co.  v, 

4  H.  &  N.  270.  Hewitt,  67  Tex.  473;    Austin  v.  Col- 
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infant  can  do  so.*     Where  there  is  no  general  guardian,  the  pro- 
ceeds of  the  judgment  should  be  paid  into  court  until  a  guardian                       V 
is  regularly  appointed  or  the  infant  reaches  majority.*     On  the 
other  hand,  there  are  cases  wherein  it  is  held  or  intimated  that 

gate,  (Tex.  Civ.  App.  1894)  27  S.  W.  ceed  $500,  and  the  minor  has  no  guard- 
Rep.  8g6.  ian,  the  next  friend  or  any  person 
Ln  the  Absenee  of  Statnte,  the  next  authorized  by  the  court  may  receive  the 
friend  has  no  right  to  collect  a  judg-  money  upon  giving  bond  as  required  by 
ment  recovered  in  his  name  for  the  use  the  statute.  Gulf,  etc. ,  R.  Co.  v, 
and  benefit  of  a  minor  until  he  has  Younger,  (Tex.  Civ.  App.  1898)  45  S. 
qualified  as  guardian.     Gulf,  etc.,   R.  W.  Rep.  1030. 

Co.  V,  Younger,  (Tex.  Civ.  App.  1898)  1.  Payment  to  General  Guardian — South 
45  S.  W.  Rep.  1032.  Citing  Gulf,  etc.,  Carolina. — Allen  v.  Round  tree,  i 
R.  Co.  V.  Styron,  66  Tex.  421;  Galves-  Spears  L.  (S.  Car.)  80;  Mitchell  v.  Con- 
ton  City  R.  Co.  V.  Hewitt,  67  Tex.  473;  noUy,  i  Bailey  L.  (S.  Car.)  203. 
Galveston  Oil  Co.  v,  Thompson  ,  76  Tex.  Tennessee,  —  Miles  v.  Kaigler,  10 
235.  Yerg.  (Tenn.)  10,  30  Am.  Dec.  425 ;  Ben- 
It  is  doubtful  if  the  father  who  prose*  ton  V,  Pope,  5  Humph.  (Tenn.)  392; 
cutes  as  next  friend  can  discharge  the  Barbee  v.  Williams,  4  Heisk.  (Tenn.) 
judgment,  as  it  is  said  his  authority  is  522. 

onlycommensurate  with  the  writ.    Ber-  Texas,  —  Gulf,   etc.,   R.  Co.  t'- Sty- 

nard  v,    Merrill,   91    Me.  358.     Citing  ron,  66  Tex.  421;    Galveston  City  K. 

Miles    V,    Boyden,    3     Pick.     (MassJ  Co.  v,  Hewitt,  67  Tex.  473;  Austin  v, 

219;     Linton   v.   Walker,   8    Fla.    144;  Colgate,  (Tex.  Civ.  App.  1894)  27  S.  W. 

Perry  v.  Carmichael,  95  111.  519;  Clark  Rep.  896. 

V,  Smith,  13  S.  Car.   585;    Jackson  v,  2.  Payment  into  Court  —  Alabama, — 

Combs,  7  Cow.  (N.  Y.)36;  Rotheram  v.  Smith  v,  Redus,  9  Ala.  99. 

Fanshaw,  3  Atk.  628;  Tripp  v.  Gifford,  Mississippi,  —  Klaus     v.     State,     54 

155  Mass.  108;  Johnson  1/.  Waterhouse,  Miss.  644. 

152  Mass.  585.  Tennessee,  —  Miles    v,     Kaigler,    10 

A  Fajrment  to  a  Proehein  Ami  who  has  Yerg.  (Tenn.)  10. 
recovered  a  sum  of  money  for  the  bene-  Texas,  —  Brooke  v,  Clark,  57  Tex. 
fit  of  a  minor  is  not  a  legal  payment  or  105;  Gulf,  etc.,  R.  Co.  v.  Styron,  66 
satisfaction  of  the  recovery,  unless  it  Tex.  421;  Galveston  City  R.  Co.  v, 
has  been  actually  or  legally  ratified  Hewitt,  67  Tex.  473;  Texas  Cent.  R. 
and  confirmed  by  the  minor  on  attain-  Co.  v,  Stuart,  i  Tex.  Civ.  App.  642; 
ing  to  maturity,  or  his  legal  represent-  Austin  v.  Colgate,  (Tex.  Civ.  App.  1894) 
atives  after  his  death,  h proehein  ami  27  S.  W.  Rep.  896. 
is  merely  authorized  to  prosecute  the  Where  the  clerk  of  a  County  Court, 
suit  to  final  judgment.  Allen  z'.  Round-  who  was  also  guardian  ad  litem  to  a 
tree,  I  Spears  L.  (S.  Car.)  80.  minor,  received  payment  as  clerk  of  a 
"  But  a  proehein  ami  is  not  entitled  judgment  in  favor  of  the  minor,  and 
to  the  custody  of  either  the  person  or  gave  his  receipt  as  clerk,  it  was  held 
property  of  the  infant.  He  is,  to  use  a  that  he  could  not  by  an  entry  on  his 
phrase  which  seems  to  have  gained  docket  change  the  character  of  the  pay- 
currency  in  this  court,  a  mere  '  man  of  ment  so  as  to  make  it  appear  that  he 
straw,'  set  up  for  the  purpose  of  man-  received  it  as  guardian  ad  litem,  • 
aging  his  cause  in  court,  but  not  to  re-  Haynes  v.  Wheat,  9  Ala.  239. 
ceive  his  property  or  money.  When  Ihity  of  Ckmrt.  —  Where  a  next  friend 
that  becomes  necessary  a  guardian  of  a  minor  recovers  a  judgment  and  the 
must  be  appointed,  which  the  ordinary  money  is  paid  into  court,  it  is  the  duty 
might  have  done  in  this  case."  Mitch-  of  the  court  of  its  own  motion  to  take 
ell  ^.  Connolly,  I  Bailey  L.(S.  Car.)  203.  such  steps  as  are  necessary  to  fully 
His  Power  Oeaeei  when  the  judgment  protect  the  interests  of  the  minor  when- 
debtor  files  his  bill  in  chancery  to  en-  ever  it  comes  to  the  knowledge  of  the 
join  further  proceedings  on  the  judg-  court,  no  matter  how  the  information 
ment.  Miles  v,  Kaigler,  10  Yerg.  is  obtained,  that  the  property  of  the 
(Tenn.)  10,  30  Am.  Dec.  425.  minor  is  being  diverted  or  used  in  a 
In  Texas,  by  statute  (R.  S.  1895,  tit.  manner  prohibited  by  law.  Gulf,  etc., 
72,  c.  I,  art.  3498  w),  where  the  amount  R.  Co.  v.  Younger,  (Tex.  Civ.  App. 
of  the  judgment  recovered  does  not  ex-  1898)  45  S.  W.  Rep.  1030. 
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under  certain  circumstances  a  next  friend  may  receive  payment 
and  satisfy  the  judgment.*  Thus,  in  the  absence  of  a  general 
guardian  it  has  been  held  that  the  next  friend  may  receive  pay- 
ment and  enter  satisfaction  of  the  judgment.'  So  also  it  has 
been  held  that  the  next  friend  cannot  enter  satisfaction  of  the 
judgment  without  the  sanction  of  the  court,*  and  that  an  insolv- 
ent next  friend  should  not  be  perniitted  to  receive  the  proceeds 
of  a  judgment.*  Where  a  guardian  ad  litem  has  not  given  bond, 
the  court  may  direct  payment  into  court  and  cancel  the  judgment.* 

4.  EfTeot  of  De&nltf,  Admiaiioiu,  etc  —  The  court  will  not  allow 
an  infant  to  be  prejudiced  by  any  act,  default,  or  omission  of  his 
next  friend  or  guardian  ad  litem  in  the  conduct  of  the  cause.* 

An  lofuit  It  Vot  Bound  bj  Admlnioni  in  pleadings  or  otherwise  of  his 
next  friend  or  guardian  ad  litem? 

1.  See  O'DonoeU   v.   Broad,   2    Pa.  tion,  but  should  order  the  person  omit- 

Dist.  Rep.  84;  Jones  v,  Steele,  36  Mo.  ted  to  be  made  a  party  to  the  action. 

324;  Tripp  v.  Gi£ford,  155  Mass.  109.  Andrews  ».  Hurt,  14  Ky.  L.  Rep.  765. 

Vpon  a  Sale  in  Partition  the  share  of        It  is  a  well  settled  rule  that  an  infant 

an  infant  part^  should  be  paid  to  his  cannot  be  bound  by  the  admissions  of 

guardian  ad  litem ,  and  not  to  his  gen*  his  guardian  or  next  friend  unless  they 

eral  guardian.    Cook  v,  Lee,  6  Paige  are  for  his  benefit,  nor  by  his  errors  or 

(N.  Y.)  158.  omissions  in  his  answers  or  pleadings. 

8.  Baltimore,   etc.,  R.   Co.   v.    Fitz-  The  court  will  sufifer  no  advantage  to 

Patrick,  36  Md.  619.    See  also  Collins  be  taken  of  those  acting  in  the  infant's 

V.  Brook,  4  H.  &  N.  270.  behalf  to  the  detriment  of  the  infant. 

8.  O'Donnell  v.  Broad,  149  Pa.   St.  Seaton  v.  Tohill,  (Colo.)  53  Pac.  Rep. 

24.  170,  citing  many  cases. 

A  next  friend  has  no  power,  wiihout        Although  the  infancy  of  a  party  to  a 

special  authorization,  to  collect  and  re-  proceeding  requires  the  court  to  see  that 

ccipt  for  money  recovered  in  the  suit,  his  interests  are  not  prejudiced,  not- 

Klaus  V.  State,  54  Miss.  646.  withstanding  the  steps  were  not  taken 

4.  Johnson  v.  Beauchamp,  5  Dana  in  the  proceedings  in  his  behalf  which 
(Ky.)  70,  holding  that  in  such  case  the  would  be  required  of  an  adult  to  raise 
execution  of  the  decree  may  be  sus-  an  objection  on  appeal,  yet  if  it  fairly 
pended  until  the  giving  of  refunding  appearsthat  he  has  not  been  prejudiced 
bonds  or  the  appointment  of  a  statu-  by  the  irregularity  complained  of,  and 
tory  guardian.  it  was  such  that  it  might  have  been 

5.  Calmbacher  v,  Newman,  60  N.  Y.  waived  by  an  adult  by  omission  to 
Super.  Ct.  404,  28  Abb.  N.  Cas.  (N.  Y.)  raise  it  at  the  proper  time,  the  proceed- 
155.  ings  will  not  be  set  aside.    Matter  of 

To  the  effect  that  a  guardian  ad  litem  New  York,  etc.,  R.  Co.,  35  Hun  (N.  Y.) 

cannot    receive    money    or    property  575.     Citing  Lefevre   v.   Laraway,   22 

awarded  without  first  giving  security  to  Barb.  (N.  Y.)  168,  Sherman  v,  Wright, 

the  infant,  see  Leopold  v.  Meyer,  10  49  N.  Y.  227;  Howell  v.  Mills,  53  N.  Y. 

Abb.  Pr.  (N.  Y.  C.  PI.) 40:  Sere  v,  Coit,  322. 

5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  481.  7.  Colcrado.-^  S^dAon  v,  Tohill,  (Colo. 

6.  The  protection  which  the  court  App.  1898)  53  Pac.  Rep.  170,  reviewing 
affords  to  an  infant  in  proceedings  in  many  cases. 

which  his  rights  are  involved  has  been  Illinois, — Atchison,   etc.,  R.  Co.  v, 

fully  considered  in  the  article  Infants,  Elder,  50  III.  App.  276. 

vol.   10,   p.    581,   to    which    reference  Massachusetts,  —  Trippv.  Gi£ford,  155 

should  be  made.  Mass.  109. 

ninstrationf .  —  The  chancellor  should  Utah,  —  Chipman  v.  Union  Pac.  R. 

always  look  to  the  interests  of  infants;  Co.,  12  Utah  68. 

and  where  one  suing  as  next  friend  for  United  States,  —  Kingsbury  v.  Buck- 

an  infant  has  omitted  the  proper  party,  ner,  134  U.  S.  650;  Walton  v.  Coulson, 

the  court  should  not  dismiss  the  peti-  i  McLean  (U.  S.)  120. 
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5.  Arbitration,  Compromise,  and  Settlement  —  A  next  friend  can- 
not compound  a  judgment/  nor  release  nor  discharge  a  cause  of 
action  out  of  court.*  He  has  no  power  to  compromise  •  or  set- 
tle *  without  the  express  sanction  of  the  court.*    But  a  com- 

«  England.  ■—  Cowling  v.  Ely,  2  Stark.  A  Father  or  Mother  MVatnral  Guardian 

366,  3  E.  C.  L.  447.  has  no  power  to  release  or  compromise 

Compare  Finn  v,  Hempstead,  24  Arlc.  a  suit  pending  and  prosecuted  on  be- 
lli; McClay  v,  Norris,  9  111.  370.  half  of  a  minor  child.    Isaacs  v.  Boyd, 

Ck>ntra,  Tenney  v,  Evans,  14  N.   H.  5  Port.  (Ala.)  388;  Houston,  etc.,  R. 

343,  holding  that  in  a  suit  by  an  infant  Co.  v.  Bradley,  45  Tex.  173;  Pittsburg, 

suing  by  his  guardian  the  declarations  etc.,  R.  Co.  v.  Healey,  170  111.  610. 

of  the  guardian  are  admissible  against  4.  Isaacs  v.  Boyd,  5  Port.  (Ala.)  388; 

the   plaintiff,   although  the  infant  on  Tripp  v.  Gi£ford,  155  Mass.  108;  Edsall 

coming  of  age  prosecutes  the  suit  in  his  v.  Vandemark,  39  Barb.  (N.  Y.)  589. 

own  name.     Compare  the  rule  as  to  ad-  *'  The  authority  conferred  upon  him 

missions  and  waivers  of  guardians  ad  is  to  prosecute,  not  to  settle;  to  obtain 

litem  of  infant  defendants,  article  In-  for  the  infant  an  adjudication  as  to  his 

FANTS,  vol.  10,  p.  675  et  sea,  rights,  not  to  barter  away  those  rights 

Allegationi  in  the  Pleadugi  as  to  his  in  such  manner  as  the  guardian  may 

appointment  do  not  preclude  a  guardian  choose."     Edsall    v,    Vandemark,    39 

ad  litem  from  showing  the  real  facts  Barb.  (N.  Y.)  599.    To  the  same  effect, 

when  material.    Albrecht  v.  Canfield,  see  Isaacs  v.  Boyd,  5  Port.  (Ala.)  388. 

92  Hun  (N.  Y.)  240.  6.  Isaacs  v,  Boyd,  5  Port.  (Ala.)  388; 

The  Next  Friend  Caimot  bjAdmiiaioni  Johnson  v.  McCann,  61  111.  App.  no; 

or  Stipulations  surrender  the  rights  of  Pittsburg,    etc.,    R.    Co.    v,    Healey, 

the  infant.     Kingsbury  i/.  Buckner,  134  170    111.    610:    Tripp    v.   Gifford,    155 

U.  S.  650.    See  also  Burt  z'.  McBain,  29  Mass.  109;  Walsh  «/.  Walsh,  116  Mass. 

Mich.  260;  Chandler  v.   McKinney,  6  377;    Edsall  v,  Vandemark,  39  Barb. 

Mich.  217.     Compare  Walsh  v.  Walsh,  (N.  Y.)  589;  0*Donnell  v.  Broad,  11  Pa. 

116  Mass.  377,  17  Am.  Rep.  162.  Co.  Ct.  Rep.  622,  i  Pa.  Dist.  Rep.  650; 

1.  Smith  V.  Redus,  9  Ala.  99,  44  Am.  Clark  v.  Crout,  34  S.  Car.  417;  Miles  v, 

Dec.  429;    Miles  v,  Kalgler,  10  Yerg.  Kaigler,  10  Yerg.  (Tenn.)  10;  Crolty  v, 

(Tenn.)  10,  30  Am.  Dec.  425;  Barbee  v.  Eagle.  35  W.  Va.  143. 

Williams,  4  Heisk.  (Tenn.)  522.  A  next  friend  cannot  compromise  and 

8.  Isaacs  v.  Boyd,  5  Port.  (Ala.)  388;  discharge    an    action    by    agreement 

Tripp  V.  Gifford,  155  Mass.  109;  O'Don-  made  in  good  faith  out  of  court,  where 

nell  V,  Broad,  2  Pa.  Dist.  Rep.  84.  no  judgment  is  entered  in  pursuance 

8.  Isaacs  v,  Boyd,  5  Port.  (Ala.)  388;  of  such  agreement,  and  it  is  never  ap- 

Johnson  v.  McCann,  61  111.  App.  no;  proved   by  the  court.      If,    however, 

Leopold  V.  Meyer,  10  Abb.  Pr.  (N.  Y.  judgment  should  be  entered  in  accord- 

C.  PI.)  40;  O'Donnell  v.  Broad,  11  Pa.  ance  with  the  agreement,  it  would  no 

Co.  Ct.  Rep.  622,  149  Pa.  St.  24;  Clark  doubt  bind  the  infant.     In  the  absence 

V.   Crout,   34    S.   Car.  417;    Miles    v,  of  such    judgment    or    approval,   the 

Kaigler,  10  Yerg.  (Tenn.)  10,  30  Am.  agreement  is  not  admissible  in  bar  of 

Dec.  425.  the  action  nor  in   mitigation  of  dam- 

A  next  friend  is  but  a  species  of  at-  ages.    Tripp  </.  Gifford,  155  Mass.  108. 

torney,  who  may  prosecute  a  right  for  31  Am.  St.  Rep.  530. 

an  infant,  but  can  do  nothing  to  operate  Proceedings  to  Froonre  Sanction  of  Com- 

to  its  injury,  and  cannot  release  nor  promiie.  —  A  compromise  on  behalf  of 

compromise  a  suit  prosecuted  on  behalf  infants  is  to  be  obtained  upon  petition, 

of  a  minor.     Isaacs  v.  Boyd,  5  Port,  supported  by  an  affidavit  of  a  solicitor 

(Ala.)  388.  that  counsel's  opinion  has  been  given 

Where  a  judgment  was  recovered  by  that  the  compromise  is  for  the  benefit 

a  minor  by  her  next  friend,  and,  pend-  of  the  infants.    Gray  v,  Paul,  46  L.  J. 

mg  an  appeal,  the  next  friend  com  pro-  Ch.  Div.  818,  25  W.  R.  874. 

mised  the  case   without  the  sanction  Compromises  affecting  rights  of  in- 

of  the  court  and  against  the  judgment  fants,  when  to  their  advantage,  will,  on 

of  the  counsel  in  the  case,  it  was  held  their  application  or  the  application  of 

that  the  next  friend   should   be    dis-  their  trustee,  be  sanctioned  and  made 

missed.    O'Donnell  v.  Broad,  11  Pa.  binding  on  all  parties  by  decree.     Rey. 

Co.  Ct.  Rep.  622,  149  Pa.  St.  24.  nolds  r.  Brandon,  3  Heisk.  (Tenn.)  593. 
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promise  may  be  enforced  by  the  court  when  made  for  the  infant's 
benefit.*  A  next  friend  cannot  submit  the  case  to  arbitration.* 
IV.  CovTBOL  AVD  DxTTT  OF  CoXTBT  —  1.  In  General  —  It  is  the 
court's  duty  to  protect  the  infant  fully  and  to  see  that  he  is  not 
prejudiced  by  any  act  or  omission  of  the  next  friend  or  guardian 
ad  litem^  To  this  end  the  court  may  control  the  suit,**  and  the 
next  friend  or  guardian  cul  litem  is  at  all  times  subject  to  the 
control  and  direction  of  the  court.^  The  court  may,  at  its  pleas- 
ure, revoke  the  authority  of  the  next  friend  and  substitute  a  new 
one,*  and  it  is  the  duty  of  the  court  to  do  so  whenever  the 

1.  LiviQgston*sPetition,  34N.  Y.  577.  made  a  decree  without  requiring  any 

Citing  Rogers  v.  Cruger,  7  Johns.  (N.  amendment. 

Y.)  557;  Savil's  Case,  Mosely  224.  An  infant  plaintiff  cannot  be  com- 

9.  Tucker     v.     Dabbs,     12    Heisk.  pelled    to   answer    an    interrogatory. 

(Tenn.)    18;    Hannum   v,   Wallace,  9  Mayor  v.  Collins,  24  Q.  B.  Div.  361. 

Humph.  (Tenn.)  129;  Biddell  v.  Dowse,  4.  The  court  may  stay  proceediAgs  in 

6  B.  &  C.  255,  13  E.  C.  L.  164.  a  suit  by  next  friend,  or  direct  their 

But  the  defendant  cannot  object  to  abandonment.        King     v,      McLean 

the  award  because  of  the  plaintiff's  in-  Asylum,  64  Fed.   R^p.  336,  21  U.  S. 

fancy.    Tucker   v.  Dabbs,   12  Heisk.  App.  481. 

(Tenn.)  18.  The  court  may  dismiss  the  suit  of  an 

8.  See  supra,  HI.    4.   £fffc/  of  De-  infant  without  the  consent  of  the  next 

{'aults.  Admissions,  etc.    See  also  article  friend.     It  should  permit  and    direct 

NFANTS,  vol.  10,  p.  581.  what  is  most  for  the  interest  of  the  in- 

An  infant  is  entitled  to  the  same  pro-  fant.     Longnecker    v,    Greenwade,    5 

tection  upon  a  summary  application  as  Dana  (Ky.)  516. 

in  an  action.     Howell  v.  Mills,  53  N.  The  next  friend    cannot    withdraw 

Y.  323.  from  the  case  without  the  permission 

"  It  is  the  duty  of  the  Court  of  Chan-  of  the  court.    Melling  v,  Melling,  4 

eery  to  protect  the  interests  of  parties  Madd.  261. 

under  disability,  and  to  supervise  and  5.  Chudleigh    v,    Chicago,   etc.,   R. 

control  the  acUon  of  next  friends  and  Co.,  51  111.  App.  491;  Longnecker  v, 

guardians  ad  Htem;   and  it  will  not  Greenwade,  5  Dana  (Ky.)  516;  Deford 

suffer  any  agreement   or  consent   of  v.  State,  30  Md.  179;  Klaus  v.  State,  54 

these  representatives  to  prejudice  the  Miss.    646;   Simpson  v,  Alexander,  6 

rights   of    the    wards  of  the  court."  Coldw.  (Tenn.)  619. 

Milly  V,   Harrison,   7  Coldw.  (Tenn.)  "  The  courts  have  always  encouraged 

191.  persons  to  appear  as  the  next  friend 

nivftfatlons.  —  In  Serle  v,  St.  Eloy,  2  of  an  infant  and  institute  suits  in  her 
P.  Wms.  386,  although  an  infant,  by  behalf,  and  have  always  exercised  a 
her  own  bill,  had  mistakenly  submitted  supervision  over  the  character  and  con- 
to  pay  off  a  mortgage,  yet  the  court  duct  of  the prochein  ami,  having  regard 
said  that  it  must  take  care  of  the  infant  to  the  interests  of  the  infant.*'  Mid- 
and  not  suffer  her  to  be  caught  by  any  dleditch  v.  Williams,  47  N.  J.  Eq.  585. 
mistake  of  her  agent.  See  also  Middle-  9,  Alabama,  —  Hutton  v,  Williams, 
ditch  V,  Williams,  47  N.  J.  Ea.  585.  60  Ala.   107;    Isaacs  v.  Boyd,  5  Port. 

The  court  can  order  the  infant  to  be  (Ala.)  388. 

placed  on  the  other  side  of  the  case,  if  Cd/i/omia.  —  Hathaway    v.     White, 

it  is  shown  that  he  is  on  the  wrong  iii  Cal.  270. 

side.    Le  Fort  v.  Delafield,  3  Edw.  Ch.  Illinois.  —  Chudleigh     v.     Chicago, 

(N.  Y.)  32.  etc.,  R.  Co.,  51  111.  App.  491. 

In  Howard  v.  Shrewsbury,  L.  R.  17  Indiana,  —  Hood  v.  Pearson,  67  Ind. 

Eq.  378,  43  L.  J.  Ch.  495,  22  W.  R.  290,  368. 

29  L.  T.  N.  S.  862,  an  infant  filed  a  bill  Iowa,  —  Thurston  v,  Cavenor,  8  Iowa 

claiming  real  estate  under  an  equitable  155. 

title.     It  was  held  at  the  hearing  that  Maryland,  —  Deford  v.  State,  30  Md. 

on  the  true  construction  of  the  docu-  179. 

ments  he  had  a  legal  title,  but  the  court  Massachusetts,  —  Tripp     v.     Gifford, 
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infant's  interests  would  otherwise  be  likely  to  suffer.* 

The  Discretion  of  the  Court  in  removing  a  next  friend  for  financial 

155  Mass.   109;    Guild  v.  Cranston,  8  power  to  make  substitution  is  broad 

Gush.  (Mass.)  506.  and  is  necessarily  exercised  in  a  sum- 

Mississippi,  —  Klaus  v.  Slate,  54  Miss,  mary  way ;  and  there  is  no  basis  for  the 

646.  contention   of    the    petitioner    that    it 

New  York,  —  Bowen  v.  Idley,  i  Edw.  could  not  be  done  without  notice  to  the 

Gh.  (N.  Y.)  148.  next  friend,  or  other  formal  proceed- 

South  Carolina,  —  Smith  v,  Anderson,  ings.     In  the  opinion  filed  in  this  case 

I  Bailey  L.  (S.  Car.)  123.  June  4th  we  affirmed  *  the  broad  and 

Tennessee.  —  Simpson  v.  Alexander,  flexible  character  of  the  rules  of  prac- 

6  Coldw.  (Tenn.)  619.  tice  relating  to  next  friends  and  guard- 

Texas. — Martin     v,     Weyman,     26  ians  a<//i/^/n,  and  their  adaptability  to 

Tex.  460.  reach   every   case  where  they  can  be 

England.  —  Woolf  v.  Pemberton,  25  needed   for    the    protection    of    those 

W.  R.  873,  6  Gh.  Div.  19,  37  L.  T.  N.  S.  classes  which  they  are  intended  to  pro- 

328.  tect,  or  for  effectuating  natural  j  ustice.' 

**  The  court  may  appoint  a  prochein  We  agree  with  the  conclusions  involved 

ami,  or  revoke  his  appointment,  when-  in  King's  Case,  161  Mass.  46,  already 

ever  such  course  shall  be  deemed  neces-  referred    to,    sustaining    the   right  to 

sary  for  the  protection  of  the  minor."  supersede  a  next  friend  by  a  guardian 

Soule  V.   Winslow,   64  Me.   518,  citinfr  ad  litem,  subject  to  the  qualifications 

Guild  V.  Cranston,  8  Gush.  (Mass.)  506.  expressed  in  our  prior  opinion  touching 

An  appellate  court  will  presume  in  appeals     under     federal    procedure." 

favor  of  the  correctness  of  the  order  of  King  v.  McLean  Asylum,  64  Fed.  Rep. 

removal  until  the  contrary  is  shown.  354,  21  U.  S.  App.  481. 

Hood  V.  Pearson,  67  Ind.  368.  1.  Alabama.  —  Barwick   v.  Rackley, 

**  The  court  will  be  slow  to  interfere  45  Ala.  215. 

and   revoke   his   authority,  but  when  Georgia.  —  Bartlett  v.  Batts,   14  Ga. 

proper  cause  is  shown  it  will  do  so,  539. 

and  appoint  another  or  stay  proceed-  Indiana,  —  Hood  v.  Pearson,  67  Ind. 

ings.     *    *    *    The  court  will  always  368. 

interpose  to  protect  the  infant  against  Maryland.  —  Deford  v.  State,  30  Md. 

the  collusion  of  the  next  friend   with  179;  Humes  ?/.  Shillington,  22  Md.  346. 

the  adverse  party,  or  any  misconduct."  Massachusetts.  —  Guild   v.  Cranston, 

Tripp  V.  Gifford,  155  Mass.  109,  citing  8  Gush.  (Mass.)  506. 

The  Etna,  i  Ware  (U.  S.)  462.  Mississippi.  —  Klaus  v.  State,  54  Miss. 

Superseding  Next  Friend  by  Guardian  644. 

Ad  litem.  —  *'  The  especial  power  of  the  New    York.  —  Golden  v.   Haskins,  3 

court  to  supersede  the  next  friend  by  a  Edw.   Gh.    (N.   Y.)  311 ;    Litchfield   v, 

gusirdisin  ad  litem  is  so  well  established  Burwell,   5  How.   Pr.  (N.  Y.  Supreme 

that  it  requires  no  comment,  except  to  Gt.)  341,  9  N.  Y.  Leg.  Obs.  182. 

say  that  it  would  be  a  reproach  to  the  North  Carolina.  —  Tate  v,  Mott,  96  N. 

law  if,  in  the  case  of  a  person  unable.  Car.  19. 

through  weakness  of  intellect,  or  age,  Pennsylvania.  —  O'Donnell  v.  Broad, 

to  conduct  his  own    litigation  under-  iz  Pa.  Co.  Gt.  Rep.  622,  149  Pa.  St.  24. 

standingly,  the  court  had  not  the  right  Tennessee.  —  Simpson   v.  Alexander, 

to  supersede  a  volunteer  when,  in  its  6  Coldw.  (Tenn.)  619. 

just  discretion,  it  finds  it  for  the  in-  Texas.  —  Martin  t^.  Weyman,  26  Tex. 

terests  of  the  petitioner  or  plaintiff  to  460. 

do  so.     This  is  illustrated  in  Sale  v,  Vermont.  —  Brown   v.    Hull,    16  Vt. 

Sale,  I  Beav.  586,  where  the  master  of  673. 

the  rolls  found  that  the  next  friend  filed  United    States,  —  U.     S.     Bank     v, 

the  bill  to  promote  his  own  views,  and  Ritchie,  8  Pet.  (U.  S.)  128. 

said   that  he   never  had  seen  a  more  -ffw^/aw^.—Davies  v.  Locket,  4  Taunt, 

crafty  attempt  to  defraud  infants.     We  ^65;  Dupuy  «>.  Welsford,  28  W.  R.  762; 

need  make  no  distinction  between  in-  Ward  v.  Ward,  3  Meriv.  706;  Russell  r. 

fants  and  lunatics,   with  reference  to  Sharpe,  i  Jac.  &  W.  462. 

the  matters  we  are  discussing,  what-  Where  the  next  friend  is  in  any  way 

ever  the  ancient  law  might  have  been,  connected  with  the  defendant  he  should 

Story    Eq.  Jur.,  §§  1362,  1363.     This  be  removed.     Burgess  v.  Bottomley,  25 
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irresponsibility  will  not  be  reviewed  on  appeal.* 

Prooeodiags  Kay  Be  SUyod  XTntil  Minority  upon  the  petition  of  an  infant 
of  twenty  years,  when  it  does  not  appear  that  his  rights  will  be 
impaired  by  postponement.* 

8.  Inquiry  Whether  Suit  Is  for  Benefit  of  Infemt  —  Upon  proper 
application,'  or  even  upon  its  own  motion,*  the  court  may  direct 
an  inquiry  or  reference  to  ascertain  whether  the  suit  is  a  fit  and 
proper  one  and  for  the  benefit  of  the  plaintiff,  or  whether  the 
next  friend  is  a  proper  person  to  conduct  the  suit,*  and  if  the  suit 
is  found  to  be  an  improper  one  it  may  be  dismissed*  or  stayed.''^ 


Ch.  Div.  243;  Gee  V.  Gee,  12  W.  R.  187.  **  Any  person  may  bring  a  suit  in 
And  see  BaU  v.  Miller,  59  Iowa  634.  their  name,  as  their  next  friend,  be- 
So  if  he  shows  an  unwillingness  to  cause  he  does  it  at  his  peril,  *  *  * 
prosecute  the  action.  Hardy  v.  Scan-  The  only  check  upon  fhis  general 
lin,  I  Miles  (Pa.)  87;  Ward  v.  Ward,  3  license  is,  that  on  a  proper  application 
Meriv.  706.  the  court  will  refer  it  to  a  master  to  in- 
So  where  the  next  friend  refuses  to  quire  whether  such  suit  is  for  the  bene- 
appeal,  he  should  be  removed.  Dupuy  fit  of  the  infants;  and  if  the  master 
V.  Welsford,  28  W.  R.  762;    Ward  ».  reports  that  it  is  not  for  their  benefit,  or 


Ward,  3  Meriv.  706;  Russell  v.  Sharpe, 
I  Jac.  &  W.  462. 

1.  Budd  V,  Rutherford,  4  Ind.  App. 
386. 


that  it  is  not  for  their  interest  that  it 
should  be  prosecuted  by  the  particular 
person  who  has  instituted  the  suit,  the 
court  will  order  the  proceedings  to  be 


2.  Guild  v.  Cranston,  8  Gush.  (Mass.)  stayed."     Fulton  v.  Rosevelt,  i  Paige 
506.  (N.  Y.)  178,  19  Am.  Dec.  409,  citing  Da 

3.  Who  May  Apply.  —  Any  person  act-  Costa  v.  Da  Costa,  3  P.  Wms.  140;  Sul- 
ing  as  next  fiiend  for  the  purpose  of  livan  v.  Sullivan,  2  Meriv.  40. 

the  application  may  apply  for  an  in-  The  Order  May  Be  Made  Smmnarily  and 

quiry.     Guy  v.  Guy,  2  Beav.  460.  Without  Inqtdry   where    i(    is    clearly 


A  reference  will  be  directed  upon  a 
petition  and  affidavit  of  the  infant. 
Garr  v,  Drake,  2  Johns.  Ch.  (N.  Y.)  542. 
Sec  also  Hutton  v.  Williams,  60  Ala. 
107. 

A  near  relative  or  guardian  may  ap- 
ply. Hutton  V.  Williams,  60  Ala.  107. 
But  an  inquiry  will  not  be  made  at  the 
instigation  of  the  next  friend  himself. 


shown  by  affidavit  that  the  suit  was 
brought  by  a  next  friend  to  promote 
his  own  private  purposes,  i  Dan.  Ch. 
PI.  &  Pr.  (6th  Am.  ed.)  72,  citing  Sale  v. 
Sale,  I  Beav.  586. 

6.  Ballz/.  Miller,  59  Iowa  634:  Green 
V.  Harrison,  3  Sneed  (Tenn.)  131. 

On  Appeal,  a  finding  that  an  action 
was  not  being  prosecuted  for  the  benefit 


I  Dan.  Ch.  Pr.  (6th  Am.  ed.)  71,  citing    of  a  minor,  and  that  the  further  prose- 


Jones  V.  Powell,  2  Meriv.  141. 

4.  Chudleigh  v.  Chicago,  etc.,  R. 
Co.,  51  111.  App.  491. 

5.  Alabama,  —  Hutton  v,  Williams, 
60  Ala.  107. 

Illinois,  —  Chudleigh  w.  Chicago, 
etc.,  R.  Co.,  51  111.  App.  491. 

New  Jersey,  —  Middleditch  v,  Wil- 
liams, 47  N.  J.  Eq.  585. 


cution  of  such  action  was  not  for  the 
best  interests  of  the  minor,  in  the  ab* 
senceof  a  showing  to  the  contrary,  will 
be  presumed  to  have  been  made  upon 
sufficient  evidence.  Ball  v.  Miller,  59 
Iowa  634. 

7.  Hutton  t/.  Williams,  60  Ala.  107; 
Chudleigh  v.  Chicago,  etc.,  R.  Co.,  51 
III.  App.  491:  Middleditch  z/.  Williams, 


N^etv    York,  —  Fulton  v,   Rosevelt,  I    47  N.  J.  Eq.  585:  Fulton  v.  Rosevelt,  i 


Paige  (N.  Y.)  178;  Bowen  v,  Idley,  i 
Edw.  Ch.  (N.  Y.)  148;  Le  Fort  v.  Dela- 
field,  3  Edw.  Ch.  (N.  Y.)32:  Garr?/. 
Drake,  2  Johns.  Ch.  (N.  Y.)  542. 

England.  —  Richardson  v.    Miller,  i 
Sim.   133;    Thomas  v,  Elsum,  46  L.  J. 


Paige (N.  Y.)  178,  19  Am.  Dec.  409:  Da 
Costa  V.  Da  Costa,  3  P.  Wms.  140. 

The  Court  Is  Bound  to  Arrest  the  Pro- 
grow  of  a  suit,  commenced  in  behalf  of 
an  infant,  by  his  next  friend,  if  it  ap- 
pears not  to  be  for  the  benefit  of  the 


Ch.  Div.  793;  Nalder  v.  Hawkins,  2  infant,  whenever  the  suggestion  is 
Myl.  &  K.  243;  Sale  v.  Sale,  i  Beav.  made.  Bowen  v.  Idley,  i  Edw.  Ch, 
586.  (N.  Y.)  148. 
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4 

The  Diicretion  of  the  Court  in  this  matter  will  not  be  reviewed  on 
appeal.* 

V.  TsBMnrATiov  OF  Office.  —  It  has  been  held  that  the  office 
of  next  friend,  and  with  it  his  powers  and  duties,  terminates 
upon  the  entry  of  final  judgment,*  although,  as  will  be  seen,  it 
has  been  held  that  a  next  friend  may  prosecute  an  appeal.*  His 
authority  is  likewise  terminated  upon  his  removal  by  the  court,* 
or  by  the  expiration  of  the  minority  of  the  infant  for  whom  he 
is  prosecuting.* 

VI  Costs,  Fees,  AVD  ALL0WAVCX8  —  1.  Costs — a.  Liability — 

{})  In  General — Next  Friend  PriiiiArUj  Liable.  —  The  matter  of  costs 
is  universally  regulated  by  statute,  but  it  is  the  general  rule  that 
in  an  action  prosecuted  by  a  next  friend  for  an  infant,  the  infant 
is  not  primarily  liable  for  costs  •  of  an  unsuccessful  suit ;  these 

Where  Two  or  More  Snlti  for  the  Same  6.  Lang  v.  BeUoflf,  53  N.  J.  Eq.  298. 

Pnrpoie  are  brought  in  the  infant's  name  6.  Albee  v,  Winterink,  55  Iowa  184: 

by  different    persons,   each  acting  as  Klaus  v.  State,  54  Miss.  644;  Newton 

his  next  friend,  the  court  will,   before  v,  London,  etc.,  R.  Co.,  7  D.  &  L.  328; 

any  decree  has  been  made,  direct  an  Beames  v,  Farley,  5  C.   B.  178,  57  E. 

inquiry  as  to  which  suit  is  most  for  C.  L.  178;  Swain  v.  Follows,  18  Q.  B. 

the  infant's  benefit,  and  will  stay  the  Div.  585.     Compare  Vance  v.   Fall,  48 

proceedings  in  the  other  suits.     Dan.  Iowa  364;    Holmes  v.  Adkins,  2  Ind. 

Ch.  PI.  &  Pr.  (6th  Am.  ed.)  70.    Citing  398:    Evans  v.   Mason,   i  Lea  (Tenn.) 

Mortimer  v.  West,  i  Swanst.  358;  Vir-  26;    Baltimore,  etc.,    R.   Co.   v.    Fitz- 

tue  V,  Miller,  19  W.  R.  406.  patrick,  36  Md.  6iq;  Sproule  v.  Botts, 

Where  a  decree  has  been   made  in  5  J.  J.   Marsh.   (Ky.)   162;    Perryman 

any  of  the  suits,  it  is  not  usual  to  di-  v.  Burgster,  6  Port.  (Ala.)  99;    Mill  v. 

rect  an   inquiry,   but   the   other  suits  Mill,  8  Ont.   Rep.   370;    Proudfoot   z. 

will  be  stayed,  liberty  being  given  to  Boyle,  3  D.  &  L.  524. 

each  of  the  next  friends  in  the  said  Beaeon    for    Bnle.  —  '*An    infant    is 

suits  to  apply  for  the  conduct  of  the  supposed  to  be  incapable  of  appoint- 

suit  in   which  the   decree   was  made,  ing  an  attorney  to  appear  for  him,  or 

Dan.  Ch;  PI.  &  Pr.  (6th  Am.  ed.)  70  of  binding  himself  for  costs.     Hence 

[citing  Taylor   v.   Oldham,  Jac.  527];  the  necessity  of  his  suing  by  guard- 

kenyon  v,  Kenyon,  35  Beav.  300.  ian  or  next  friend."     Green  v.  Harri- 

1.  Pensotti  v.   Pensotti,  30  L.  T.  N.  son,  3  Sneed  (Tenn.)  131. 
S.  348,  22  W.  R.  461.  *'  No    execution    issues  against  the 
8.  Allen  v,  Roundtree,  i  Spears  L.  infant  for  the  cost;  for  it  is  said  costs 
(S.  Car.)  80.  came     in     lieu    of    the    comraon-law 
See  also,  as  to  the  right  of  a  next  amercement  of  the  plaintiff  pro  /also 
friend  to  receive  payment  of  the  judg-  clamore,  and  the  infant  could  not  be 
ment,  J«/ra,  in.  Powers  and  Duties.  subject    to    an    amercement,    and    of 
The    IMimissal  of  an  Action  puts  an  course  could  not  be  liable  to  its  sub- 
end  to  the  authority  of  a  guardian  ad  stitute."       Cook    v.   Adams,   27    Ala. 
litem  appointed   therein,  and   he  can-  294.     See  also  Heft  v.   McGill,  3  Pa. 
not  thereafter,  as   next   friend,  apply  St.    256;     Sproule    v.    Botts,    5  J.   J. 
for  leave  to  sue  in  forma  pauperis  in  Marsh.  (Ky.)  162;  Bouche  v.  Ryan,  3 
another    action.        Rosso    v.    Second  Blackf.  (Ind.)  472. 
Ave.  R.  Co.,  13  N.  Y.  App.  Div.  375.  Where  the  Deeree  Is  Made  Ihirlng  Ia- 
in Hew  York  a  special  guardian  ap-  Ikney,    the    infant    is    not    personally 
pointed    in  a    proceeding    pending  in  chargeable    with     costs.       Waring    v, 
surrogate's    court    does    not    become  Crane,  2  Paige  (N.  Y.)  79,  21  Am.  Dec. 
functus  officio  upon  the  rendition  of  a  70. 

decree  in  that  court.     Matter  of  Stew-  On  Dismliial  for  Fallnre  to  Sne  by  Vest 

art,  23  N.  Y.  App.  Div.  17.  Friend'  or  guardian  ad  litem,  costs  can- 

Z,  S^^  infra,  \X.  Appeal  and  Error,  not   be    awarded    against    the    infant 

4.  See  supra^  IV.    Control  and  Duty  plaintiff.      Imhoff  v.  Wurtz,  9   N.    Y. 

cf  Court,  Civ.   Pro.   Rep.  (Erie  County  Ct.)  48. 
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must  be  borne,  in  the  first  instance,  by  the  next  friend  or  guardian 
ad  litent^  and  this  very  liability  has  frequently  been  said  to  be  one 
of  the  reasons  for  the  appointment  of  a  next  friend  or  guardian 
ad  litems 

But  see  Finley  v,  Jowle,  13  East  6,  North   Carolina,  —  Smith  v.   Smith, 

where  the  court  refused  on  motion  to  108  N.  Car.  365. 

discharge  an    infant    who    had    sued  Tennessee,  —  Stephenson  v.  Stephen- 

without  prochein  ami  or  guardian  and  son,  3  Hayw.  (Tenn.)  123;  Hackney  v. 


was  in  execution  for  the  costs. 

\,  Alabama.  —  Hughes  v,  Hughes, 
44  Ala.  698;  Smith  v.  Gaffard,  33  Ala. 
168:  Gray  v.  Gray,  15  Ala.  779. 

Florida,  —  Sanderson  v.  Sanderson, 
ao  Fla.  292. 

Georgia,  —  Harper  v.  Whitehead,  33 
Ga.  138. 

Indiana,  —  Tague  v.  Hay  ward,  25 
Ind.  427;  Holmes  v,  Adkins,  2  Ind. 
398;  Badd  V.  Rutherford,  4  Ind.  App. 


Hackney,  8  Humph.  (Tenn.)  452; 
Ruohs  V.  Backer,  6  Heisk.  (Tenn.)  395. 

Texas,  —  Johnson  v.  Taylor,  43  Tex. 
121;  Galveston  Oil  Co.  v,  Thompson, 
76  Tex.  235. 

England, — Anonymous,  i  Atk.  570: 
Newton  v.  London,  etc.,  R.  Co.,  7  D. 
&  L.  328;  Beames  v.  Farley,  5  C.  B. 
178,  57  E.  C.  L.  178;  Swain  v.  Follows, 
18  0-  B.  Div.  585. 

Statutory  Liability*  —  In  some  juris- 


386;  Keeran  v.  Clowser,  5  Blackf.  (Ind.)    dictions  the  liability  of  the  next  friend 


604. 
Iowa,  —  Albee  v,  Winterink,  55  Iowa 

184. 
Kansas.  —  Sutton  v.  Nichols,  20  Kan. 

43. 

Kentucky,  —  Yeizer  v.  Stone.  7  T.  B. 

Mon.  (Ky.)  189;  Wilson  v.  M'Gec,  2  A. 

K.  Marsh.  (Ky.)  601. 

Maryland,  —Wain Wright  v.  Wilkin- 
son, 62  Md.  146. 

Massachusetts.  —  Smith  v.  Floyd,  i 
Pick.  (Mass.)  275. 

Michigan.  —  Benedict  v.  Beurmann, 
90  Mich.  396;  Crittenden  v.  Canfield, 
87  Mich.  152;  Rabidon  v,  Muskegon 
Circuit  Judge,  no  Mich.  297. 

Mississippi,  —  Klaus  v.  State,  54  Miss. 

644. 

Nebraska.  — YA^fLtl  v.  Bullock,  8 
Neb.  336. 

New  York.  —  Re  Ryder,  11  Paige 
(N.  Y.)  185;  Hernandez  v.  Billotte,  2  N. 

Y.   City  Ct.    319;    Schoen    v.   Schles-  reme  Ct.)490. 

singer,   57  How.  Pr.  (N.  Y.  Supreme  **  The  guardian  or    next  friend    is 

Ct.)  490,  7  Abb.  N.  Cas.  (N..  Y.)  399;  liable  for  costs  and  brings  the  suit  at 

Wice  V.  Commercial  F.  Ins.  Co.,  8  Daly  his  peril;  and  execution  issues  against 

(N.   Y.)  70:    Grantman  v.   Thrall,   31  him  for  costs  of  the  suit  in  case  the  in- 

How.    Pr.   (N.   Y.   Supreme  Ct.)  464;  fant  fails  in  the  action;  though  if  his 

Wead  V.  Cantwell,  36  Hun  (N.  Y.)  528;  conduct  were  proper  in  bringing  the 

Leopold  V.  Meyer,  10  Abb.  Pr.  (N.  Y.  suit,  he  will  be  refunded  his  costs  out 

C.  PI.)  40;  People  V.  New  York  C.  PI.  of  the  infant's  property.    There  is  some 

II   Wend.   (N.    Y.)    166;     Fellows    v.  difference  of  opinion  as  to  whether  the 

Niver,  18  Wend.  (N.  Y.)  564;  Cook  v.  defendant  in  whose  favor  judgment  is 

Rawdon,  6  How.  Pr.  (N.  Y.  Supreme  rendered  for  costs  ma^  not  elect  to  take 

Ct.)  233;  Strong  V.  Jenkins,  21  N.  Y.  execution  either  against  the  infant  or 

Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  9;  against  the  next  friend  or  guardian; 

Hulburt  V.  Newell,  4  How.  Pr.  (N.  Y.  the  better  opinion,  however,  seems  to 

Supreme  Ct.)  93;    Waring  v.  Crane,  2  be  that  no  execution  for  costs  can  issue 

Paige  (N.  Y.)  79,  21  Am.  Dec.  70;  Rima  against  the  infant.    The  judgment  for 

V.  Rossie  Iron  Works,  120  N.  Y.  433;  costs  was  given  instead  of  the  com mon- 

Linner  v.  Crouse,  61  Barb.  (N.  Y.)  289.  law  amercement  of  the  plaintiff,  pro 
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to  pay  costs  is  statutory.  See  Kleffel 
V.  Bullock,  8  Neb.  336;  Linner  v. 
Crouse,  61  Barb.  (N.  Y.)  289;  and  the 
codes  and  statutes  of  the  various  states. 

A  Judgment  for  Costs  in  an  action  by 
an  infant  brought  by  a  guardian  ad 
litem  must  be  entered  against  the 
guardian.  Hernandez  v.  Billotte,  2 
N.  Y.  City  Ct.  319.  Compare  Smith 
V.  Floyd,  I  Pick.  (Mass.)  275,  wherein 
the  court  said:  "  It  is  said,  however, 
that  it  is  not  necessary  that  a  judg- 
ment should  be  rendered  against  the 
infant  for  costs,  because  the  prochein 
amiy  or  the  indorser  of  the  original 
writ,  is  liable.  But  there  must  be  a 
judgment  against  the  infant  before  the 
defendant  can  proceed  against  the/r<^ 
chein  ami  or  any  one  else." 

Execution  for  Costs  issues  against  the 
estate  of  the  guardian.  Schoen  v. 
Schlessinger,  57  How.  Pr.  (N.  Y.  Su- 


Cost!,  FMfl,  NEXT  FRIEND.  and  AUowaiiMt. 

BMoune  Againft  Inftknt.  —  But  although  the  next  friend  is  pri- 
marily or  collaterally  liable  for  costs,  it  seems  that  he  may  have 
recourse  over  against  the  infant  or  his  estate  where  the  action 
was  properly  brought  and  was  prosecuted  in  good  faith.*  Thus 
where  a  fund  of  the  infant  is  in  court,  costs  may  be  decreed  out 
of  it  even  though  the  next  friend  fail  in  the  suit,  provided  it  was 
brought  and  prosecuted  in  good  faith.*  But  costs  are  not  charge- 
able on  the  infant's  estate  unless  it  appears  that  the  suit  was 
brought  with  the  bona  fide  intent  to  benefit  him.' 

Infiuit  and  Hot  Kext  Friend.  —  In  a  few  jurisdictions  it  has  been  held 
that  the  infant,  and  not  the  next  friend,  is  liable  for  the  costs,* 

/also  clamore;  and  as  an  infant  could  fancy,  non-sane  mind,  or  drunkenness, 

not  be  subject  to  an   amercement,  it  Voorhees   v.  Polhemus,  36   N.  J.   Eq. 

would  seem  that  he  could  not  be  liable  456.     Citing  i  Dan.  Ch.  Prac.  79;  Whit- 

for  costs."    Green  zr.  Harrison,  3  Sneed  aker  v,  Marlar,  i  Cox  285;  Pearce  v, 

(Tenn.)i3i.  Pearce,  9  Ves.  Jr.  548. 

A  Kezt  Friend  of  an  Alleged  Insane  2.  Payment   Ont  of  Fnnd  in  Gout  — 

Person  is  not  liable  for  costs  where  the  Michigan,  —  Moyer    v.     Fletcher,     56 

jury  finds  the  plaintiff  sane,  unless  he  Mich.  509. 

officiously   and    unnecessarily    caused  New  Jersey,  —  Voorhees  z'.  Polhemus, 

himself  to  be  appointed,  and  a  special  36  N.  ).  Eq.  456;  Pyatt  v.  Pyatt,  44  N. 

finding  of  such  fact  must  be  made  in  J.  Eq.  491. 

order  to  charge  him.     Smith  ?/.  Smith.  NettK    York.  —  Waring  v.    Crane,    2 

108  N.  Car.  365.  Paige  (N.  Y.)  79,  21  Am.  Dec.  70. 

An  Order  to  Pay  Costs  Is  Final  against  Pennsylvania,  ~  McElhenny's    Ap- 

the  next  friend  personally,  and  cannot  peal,  46  Pa.  St.  347. 

be  reopened  on   further  consideration  South  Carolina,  —  Ramsay  v,  Joyce, 

when  made  at  the  hearing  without  any  McMuU.  Eq.  (S.  Car.)  236,  37  Am.  Dec. 

reservation  of  the   question   how   the  550.                            , 

costs    are     ultimately    to    be    borne.  England,  —  Barlee  v,  Barlee,  i  Sim. 

Caley  v,  Caley,  25  W.  R.  528.  &  S.  100. 

1,  Leopold  V.  Meyer,  10  Abb.  Pr.  (N.  8.  Waring  v.  Crane.  2  Paige  (N.  Y.) 
Y.  C.  PI.)  40;  Green  v,  Harrison,  3  79.  21  Am.  Dec.  70;  Mowatt  v,  Carow, 
Sneed  (Tenn.)  131 ;  Collins  v.  Brook,  5  7  Paige  (N.  Y.)  328,  32  Am.  Dec.  641; 
H.  &  N.  700;  Cook  V,  Adams,  27  Ala.  Pearce  v,  Pearce,  9  Ves.  Jr.  548;  Whit- 
294.  See  also  Taner  v.  Ivie,  2  Ves.  aker  v.  Marlar,  i  Cox  285. 
466;  Whitaker  v,  Marlar,  i  Cox  In  Thomas  v,  Elsum,  46  L.  J.  Ch. 
285.  Div.  793,  a  next  friend  of  infant  plain- 
In  Leopold  V,  Meyer,  10  Abb.  Pr.  (N.  tiffs  was  ordered  to  pay  the  costs  of  an 
Y.  C.  PI.)  40.  the  court,  in  referring  to  action  against  executors  for  adminis- 
Slaughter  v.  Talbot,  Willes  190,  quoted  tration,  the  chief  clerk  having  found, 
the  remark  that  ^*  \h.t.  prochein  amis  in  answer  to  an  inquiry  directed  shortly 
may  have  satisfaction  over  against  the  after  the  issue  of  the  writ,  that  it  would 
infants,  and  generally  they  take  not  be  fit  and  proper  and  for  the  benefit 
security,"  and  said  that  the  same  of  the  plaintiffs  that  the  action  shoald 
liability  still  exists  and  is  enforced  in  be  further  prosecuted, 
the  same  manner.  4.  Maine.  —  Soule  v.  Winslow,  64 
A  Kext  Friend  Is  Entitled  to  Be  Beim-  Me.  518;  Leavitt  v.  Bangor,  41  Me. 
bnrsed  out  of  the  estate  of  the  person  in  458;  Sanborn  v,  Merrill,  41  Me.  467; 
whose  behalf  he  sues,  although  his  suit  Bernard  v.  Merrill,  91  Me.  358;  Sand- 
is  unsuccessful,  if  it  appears  that  he  ford  v.  Phillips,  68  Me.  431. 
acted  in  good  faith  and  with  reasonable  Massachusetts,  —  Crandall  v.  Slaid, 
caution  and  simply  with  a  view  to  pro-  11  Met.  (Mass.)  288;  Smith  v,  Floyd,  i 
tect  a  person  who  was  unable  to  protect  Pick.  (Mass.)  275;  Tripp  v,  Gifford,  155 
himself.  The  rights  of  the  prochein  Mass.  109;  Blood  v.  Harrington.  8 
ami  in  this  respect  are  the  same  whether  Pick.  (Mass.)  552. 

the  disability  of  the  person  whom  he  North  Carolina.  —  Howett  v.  Alexan- 

has  sought  to  protect  arises  from  in-  der,  i  Dev.  L.  (N.  Car.)  431. 
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and  an  execution  may  issue  against  the  infant  for  their  collection.' 

BwMdisi.  —  It  has  been  held  that  a  next  friend  must  be  sub- 
jected to  costs  by  attachment,*  and  that  payment  cannot  be  en- 
forced by  contempt  proceedings.' 

AUowaBM  on  Soroking  Jndgmont.  —  Where  a  judgment  for  costs 
against  an  infant  is  revoked  for  error  in  fact  in  that  he  appeared 
by  attorney,  costs  will  not  be  allowed.* 

(2)  Infants  A  rrival  at  Majority  —  Effect  —  Whore  Infiuit  Prosecntoi. 
—  Where  an  infant  arrives  at  TCi^!]onX.y pendente  lite  and  thereafter 
prosecutes  the  suit,  he,  and  not  the  next  friend  or  guardian  ad 
litem,  is  liable  for  the  costs.* 

Whoro  fho  Infuit  Elooti  to  DiimiM  the  suit  on  coming  of  age,  he  must 
pay  all  the  costs,  provided  the  suit  was  properly  brought,*  but  if 
the  suit  was  improperly  brought,  then  the  next  friend  must  pay 
the  costs ;  and  a  reference  may  be  had  to  determine  whether  or 
not  the  suit  was  properly  brought.^  An  infant  is  not  liable  for 
costs  where  he  sued  during  infancy  without  a  next  friend  or 
guardian  ad  litem,  and  at  the  first  opportunity  after  coming  of 
age  elected  to  dismiss.® 

b.  Security  for  Costs.  —  In  some  states  a  next  friend  is 
required  by  statute  to  give  security  for  costs,  and  in  such  case 
the  defendant  may  require  him  to  do  so  as  a  matter  of  right.* 

England.  —  Collins  v.  Brook,  5  H.  &  without  process.      Hackney  v.   Hack- 

N.  700.  ney,  8  Humph.  (Tenn.)  452. 

"  The  authorities  seem  to  show  that  8.  Granholm  v.  Sweigle,  3  N.  Dak. 

the  infant   may  be    attached  for  non-  476. 

payment  of  costs,  and  if  the  prochein  4.  Maynard  v.  Downer,  13  Wend.  (N. 

ami  sued  the  infant  for  costs  thus  in-  Y.)576. 

curred,  it  would  not  lie  in  the  infant's  5.  Waring  v.  Crane,  2  Paige  (N.  Y.) 

mouth  to  say  that  they  were  not  neces-  79,  21  Am.  Dec.  70;  Sparmann  v,  Keim, 

saries."    Collins  v.  Brook,  5  H.  &  N.  6  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  353; 

700.  Frankel  v.  Black,  2  N.  Y.  Month.  L. 

A  minor  suing  by    next    friend  is  Bui.  87. 

bound  by  a  judgment  against  him  for  While  it  is  competent  for  the  court, 

costs.    Albee  v,   Winterink,   55   Iowa  after  the  infant  has  arrived  at  the  age 

184.  of  twenty-one  years,  to  discharge  the 

1.  Sxaention  Against  Infuit  for  Costs.  —  prochein  ami  and  give  the  infant  control 
Wilson  V.  M'Gee,  2  A.  K.  Marsh.  (Ky.)  over  her  suit,  it  must  make  such 
601;  Howett  V.  Alexander,  i  Dev.  L.  equitable  order  as  will  protect  the 
(N.  Car.)  431;  Finley  r.  Jowle,  13  E^st  prochein  ami  from  costs  already  in- 
6;  Dow  V.  Clark,  i  Cromp.  &  M.  860,  2  curred  and  relieve  her  from  liability  in 
Dowl.  P.  C.  302.  the  future.     Wainwright  v.  Wilkinson, 

In  a  suit  brought  by  Samuel  Wins-  62  Md.  146. 

low,  next  friend  of  H.  Joy,  a  minor,  6.  Waring  v.  Crane,  2  Paige  (N.  Y.) 

etc.,  it  was  held  that  the  execution  for  79,   21  Am.   Dec.   70;    Anonymous,  4 

costs  should  run  against  the  plaintiff  of  Aladd.  461. 

record,    Samuel    Winslow.      Soule  v.  7.  Waring  v.  Crane,  2  Paige  (N.  Y.) 

Win  slow,  64  Me.  518.  79.  21  Am.  Dec.  70. 

2.  Wilson  V,  M'Gee,  a  A.  K.  Marsh.  8.  Kleffel  v,  Bullock,  8  Neb.  336. 
(Ky.)  601;  Granholm  v.  Sweigle,  3  N.  9.  Georgia,  —  Bartlett  v.  Batts,  14  Ga. 
Dak.  476;  Grantman  v.  Theall,  19  Abb.  539. 

Pr.  (N.  Y.  Supreme  Ct.)  308,  31  How.  Illinois,  —  Illinois  Cent.    R.   Co.   v. 

Pr.  (N.  Y.)464.  Latimer.  128  III.  163. 

The  Surety  of  a  Kezt  Friend  cannot  be  Maryland.  —  Helms  v,  Franciscus,  a 

charged    with    costs    summarily    and  Bland  (Md.)  544. 
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But  in  the  absence  of  such  a  statute  security  for  costs  cannot  be 
demanded  as  a  matter  of  course,^  and  it  is  within  the  discretion 
of  the  court  to  require  it  or  not  as  it  sees  fit.*  The  court  may 
allow  a  next  friend  to  prosecute  without  bond  for  costs. •  A 
nonresident,^  or  an  insolvent,'  next  friend,  or  guardian  ad  litem 
may  properly  be  required  to  give  security  for  costs.  Where  the 
infant  sxxts  pro  forma  pauperis  his  guardian  ad  litem  need  not  give 
security  for  costs.*  The  filing  of  a  bond,  though  required  by 
statute,  has  been  held  not  to  be  a  jurisdictional  prerequisite.^ 

c.  Suing  in  Forma  Pauperis.  —  In  a  number  of  jurisdictions 
an  infant  may  sue  as  a  poor  person  by  his  next  friend  without 
liability  for  costs,*  while  under  the  construction  of  the  statutes 

New   York.  —  Golden  v.  Haskins,  3  St.  Louis,  etc.,  R.  Co.  v.  Reagan,  52 

Edw.  Gh.  (N.  Y.)  311;  Morpie  v.  Man-  111.  App.  488. 

hattan  Brass  Go.,  60  N.  Y.  Super.  Ct.  4.  Ten  Broeck  v.  Reynolds,  13  How. 

433;    Hulburt  V,  Newell,  4  How.  Pr.  Pr.  (N.  Y.  Supreme  Gt.)  462. 

(N.  Y.  Supreme  Gt.)  93.  5.  McDonald  v.    Brass  Goods  Mfg. 

Tennessee.  —  Miles    v.     Kaigler,    10  Go.,  2  Abb.   N.  Gas.  (N.  Y.  Supreme 

Yerg.  (Tenn.)  10;  Green  v.  Harrison,  3  Gt.)434;  Fulton  r.  Roseveit,i  Paige  (N. 

Sneed  (Tenn.)  131;  Evans  v.  Mason,  i  Y.)  178,  19  Am.  Dec.  409;  Smith  v.  An- 

Lea  (Tenn.)  26;  Musgrove  v.  Lusk,  5  derson,  i  Bailey  L.  (S.  Gar.)  123;  Wale 

Baxt.    (Tenn.)    684;     Stephenson    v,  v.  Salter,  Mosely  47. 

Stephenson,    3    Hayw.    (Tenn.)    123;  The  Court,  in  Its  IMioretioii,  will  allow 

Tucker  v,   Dabbs,    12   Heisk.  (Tenn.)  a  father,  though  an  insolvent  debtor, 

18.      ^  to  prosecute  an  action  ks  prochein  ami 

United  States.  —  Kingsbury  v.  Buck-  for  his  infant  son  if  it  is  clearly  shown 

ner,  134  U.  S.  651.  that  no  fitter  person  can  be  obtained; 

In  New  York  it  has  been  held  that  and  poverty  is  no  ground  for  requiring 

where  the  infant  does  not  sue  as  a  poor  security  for  costs.     Duckitt  v.  Satch- 

person,  it  is  error  to  overrule  a  motion  well,  i  D.  &  L.  980,  12  M.  &  W.  779,  8 

for  security  for  costs.     Morpie  v.  Man-  Jur.  408,  13  L.  J.  Exch.  224. 

hattan  Brass  Go.,  60  N.  Y.  Super.  Gt.  6.  Hayes  v.  Second  Ave.  R.  Go.,  5 

433.  Giv.  Pro.  Rep.  (N.  Y.  Supreme  Gt.)  155. 

1.  Grantman  v,  Theall,  19  Abb.  Pr.  7.  Illinois  Gent.  R.  Go.  v,  Latimer, 
(N.  Y.  Supreme  Gt.)  308,  29  How.  Pr.  128  111.  163,  holding  that  under  the 
(N.  Y.)  344.  Illinois  sutute  the  right  to  bring  a  suit 

*'  A  defendant  has  no  right  to  exact  by  next  friend  does  not  depend  upon 

security  for  costs  from  an  infant  plain-  the  executiun  by  him   of  a  bond  for 

tiff  unless  it  be  conferred  by  the  stat-  costs,   though   he  may  be  required  to 

ute  under  consideration.     At  common  give  such  bond  before  the  suit  proceeds 

law  a  next  friend  is  appointed  by  the  to  final  judgment  and  execution, 

court  to  represent  an  infant  plaintiff,  8.  Ghicago,  etc.,  R.  Go.  v.  Lane,  130 

and  such  infant  cannot  be  required  to  111.  116:  Tobias  v.  Broadway,  etc.,  R. 

furnish  security  for  costs  even  when  Go.,   (Gity  Gt.)   14  N.   Y.   Supp.  641; 

the   next  friend,   who  is  solely  liable  Hayes  v.  Second  Ave.  R.  Go.,  5  Giv. 

therefor,  is  utterly  insolvent."     Budd  Pro.   Rep.   (N.   Y.   Supreme   Gt.)  155; 

V.  Rutherford,  4  Ind.  App.  386,  citing  Rosso  v.  Second  Ave.  R.  Go.,  13  N.  Y. 

Tidd's  Pr.  100.  App.  Div.  375;  Matter  of  Byrne,  i  Edw. 

2.  Rabidon  v.  Muskegon  Gircuit  Gh.  (N.  Y.)  41;  Rowark  v.  Gaston,  67 
Judge,  no  Mich.  397.  N.  Gar.  291;  Brendle  v.  Heron,  68  N. 

In  Davenport  v,  Davenport,  i  Sim.  &  Gar.  496;  Briant  v.  Wagner,  3  Jur.  460. 

S.  loi,  on  the  discharge  of  a  next  friend  Contra,  In  re  Daly,  (Marine  Gt.)  i  N.  Y. 

and  the  substitution  of  a  new  one,  the  Gity  Gt.  437. 

court  required  the  retiring  next  friend  In  Tndlana  an  infant  may  sue  as  a 

to  give  security  for  the  costs  already  poor  person,  but  in  this  case  no  next 

incurred.  friend  is  necessary  or  proper,  the  infant 

S.  Hayes  v.  Second  Ave.  R.  Go.,  5  being     represented    by    an  attorney. 

Giv.  Pro.  Rep.  (N.  Y.  Supreme  Gt.)  155;  Wright    v.    McLarinan,  92  Ind.   103; 
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in  other  jurisdictions  he  is  denied  this  privilege.^  In  a  few  cases 
the  rule  has  been  cautiously  stated  that  if  unable  to  indemnify 
a  responsible  person  for  costs,  the  court  might  permit  an  infant 
to  sue  in  forma  pauperis.^    See  also  article  POOR  PERSONS. 

8.  Feei  and  AUowanoai.  —  A  next  friend  is,  of  course,  entitled 
to  be  reimbursed  for  his  reasonable  and  necessary  expenses,'  and 
where  there  is  a  fund  in  court,  his  costs,  charges,  and  expenses 
may  be  allowed  out  of  it.^  It  has  been  held  that  a  guardian  ad 
litem  is  entitled  to  compensation  although  there  is  no  fund  in 
court.* 

VU  PLSAsnrOB  —  1.  In  Whoie  Name.  —  An  infant  must  be  the 
plaintiff  on  his  own  cause  of  action.*  Accordingly,  the  suit 
should  be  in  the  name  of  the  minor,  described  as  suing  by  his 

Hood  V,  Pearson,  67  Ind.  368;  Britton  Abb.  Pr.  (N.  Y.  C.  PI.)  40;  Palmer  c/. 

V.  State,  115  Ind.  55;  Budd  v,  Ruther-  Jones,  22  W.  R.  909. 

ford,  4  Ind.  App.  386.  4.  Palmer  v.  Jones,  22  W.  R.  909. 

1.  Carglet^.  Nashville,  etc.,  R.  Co.,  7  While  moneys  recovered  for  an  infant 

Lea  (Tenn.)  717;  Green  v,  Harrison,  3  or  feme  covert  are  in  custody  of  the 

Sneed  (Tenn.)  131;  McCoy  f^.  Broderick,  court,  it  will  order  the  expenses  of  a 

3    Sneed    (Tenn.)     203;     Hawkins    v.  gJiAxdiKti  ad  litem  ox  prochtin  ami  to  he 

Hawkins,  4  Sneed  (Tenn.)  T05;  Mus-  reimbursed;  but  after  payment  to  the 

grove  9.   Lusk,    5  Baxt.  (Tenn.)  684;  general  guardian,  such  expenses  can 

Roy  V,  Louisville,  etc.,  R.  Co.,  34  Fed.  only  be   reimbursed   by   an  ordinary 

Rep.  276.  action     or     proceeding     against     the 

Whare  a  Wift  Ba«  by  Heoct  Friend  she  moneys  in  the  hands  of  husband  or 

cannot    sue    as  a  poor    person.     But  guardian.     Leopold  v.  Myers,  2  Hilt, 

where  the  suit  may  be  prosecuted  in  her  (N.  Y.)  580. 

own  nmie,  as,  for  instance,  a  suit  for  Ii«n.  —  The   next  friend   has  a  lien 

divorce  or  alimony,  she  may  sue  as  a  upon  the  recovery  in  the  action  for  his 

poor  person.     Hawkins  v,  Hawkins,  4  expenses,   but    not    for    his    personal 

Sneed  (Tenn.)  105.  services.     If  the  decree  is  for  an  in- 

2*  See  Fulton  v.  Rosevelt,  i  Pai^e  (N.  terest  in  remainder  his  reimbursement 

Y.)  178,  19  Am.  Dec.  409,  wherein  the  should  be  secured  out  of  that  and  not 

court  said:  *' Perhaps,  in  a  proper  case,  out  of  the  life  estate.     Daniel  e^.  Pow- 

on  an  application  to  the  court,  an  infant  ell,  29  Ga.  730. 

who  had  no  means  to  indemnify  a  re-  5.  Richardson  v.  Van  Voorhis,  (Su- 
sponsible  person  for  costs  might  be  preme  Ct.)  20  N.  Y.  St.  Rep.  667  (de- 
permitted  to  sue  by  his  next  friend  in  cided  under  a  rule  of  court). 
forma  pauperis,  I  see  no  objection  to  The  Remedy  to  Snforoe  "BiM  Gompenia- 
such  a  proceeding,  though  Lord  Eldon  tion  where  there  is  no  fund  in  court,  is 
intimated  it  could  not  be  done.  But  in  against  the  infant's  personal  property, 
such  a  case  the  court  would,  in  the  first  and  an  order  to  commit  the  infant  for 
place,  see  that  there  was  probable  cause  contempt  in  failing  to  pay  the  compen- 
f or  the  proceeding,  and  appoint  a  proper  sation  allowed  cannot  be  granted, 
person  to  prosecute  the  suit  zsprochein  Richardson  v.  Van  Voorhis,  (Supreme 
ami,''  But  see  other  New  York  cases  Ct.)  20  N.  Y.  St.  Rep.  667. 
holding  that  an  infant  may  sue  as  a  6.  Alabama,  —  Benziger  v.  Miller,  50 
poor  person,  supra»  Ala.  206. 

In  Kentneky  it  has  been  held  that  the  Georgia,  —  Evans  v.  Collier,  79  Ga. 

code  contemplates  that  when  an  infant,  319. 

being  unable  to  procure  a  next  friend  Illinois,  —  Hoare  v.  Harris,    11   111. 

who  will  become  responsible  for  costs,  24. 

sues  in  his  own  name,  the  court  may  Iowa,  —  Hanna  v,  Hawes,  45  Iowa 

appoint  a  next  friend  and  allow  him  to  437. 

sue  in  forma  pauperis,     Richardson  v,  Kansas,  —  Wilson  v,  Me-ne-chas,  40 

Hunt,  5  Ky.  L.  Rep.  931.  Kan.  648. 

8.  German  v,  Kauffman,  3  Lane.  L.  Michigan.  —  Osburn  v.  Farr,  42  Mich. 

Rev.  (Pa.)  321;  Leopold  v,  Meyer,  10  134. 
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next  friend  or  guardian  ad  litem}  and  not  in  the  name  of  the  next 
friend  or  guardian  described  as  suing  for  the  infant.'  It  has  been 
held,  however,  that  although  minors  ought  regularly  to  sue  by 
next  friend,  yet  if  the  next  friend  sues  in  behalf  of  the  minors  it 
is  the  same  in  substance,  and  the  irregularity  is  immaterial.' 

New  Jersey,  —  Longstreet  v.  Tilton,  the  principal  actor  in  the  suit.     Suther- 

I  N.  J.  1.  45.  land  v,  Goflf,  5  Port.  (Ala.)  508;  M'Leod 

New  York,  ^  Harcfield  v.  Roper,  21  v.  Mason,  5  Port.  (Ala.)  223;  Gregg  v. 

Wend.  (N.  Y.)  615;  Hoyt  v,  Hilton,  2  Bethea,  6  Port.  (Ala.)  9;  Croft  v,  Topp, 

Edw.  Ch.  (N.  Y.)  202.  4  Ala.  238;    Dearman  v,  Dearman,  5 

North  Carolina,  —  Simpson  v.  King,  Ala.  202;  Hooks  v.  Smith,  r8  Ala.  338; 

I   Ired.  Eq.  (N.  Car.)  11 ;  Kent  v,  Bot-  Cook  v,  Adams,  27  Ala.  294. 

toms,  3  Jones  Eq.  (N.  Car.)  69.  A  suit  by  John  W.  Paul,  next  friend 

Virginia,  —  Lemon  v,  Hansbarger,  6  of  Esther  J.  Paul,  a  minor,  is  not  a  suit 

Gratt.  (Va.)30i.  in  the  name  of  the  minor.     It  should 

United  States.  —  Plummer  z/.  Webb,  i  be  Esther  J.  Paul  by  her  next  friend. 

Ware  (U.  S.)  75.  John  W.   Paul.     Paul  v,  Frierson,  21 

In   Baltimore,  etc.,  R.  Co.  v,  Tay-  Fla.  529,  a/f»^  Sanderson  v.  Sanderson, 

lor,  6   App.    Cas.    (D.    C.)    259,    the  17  Fla.  820. 

court  said    that    with   a    few    excep-  Fropar  Form.  —  In  Arkansas,  by  stat- 

tions    referred    to    the    rule    is    uni-  ute,  a  guardian  may  sue  in  his  own 

versal  in  the  United  States  that  suits  name  for  the  benefit  of  his  ward,  but  it 

with  respect  to  the  property  of  a  ward,  is  better  that  the  suit  be  in  the  name  of 

where  recovery  is  sought  for  his  bene-  the  ward  by  his  guardian.     Turner  v, 

fit,  must  be  in  the  name  of  the  ward,  Alexander,  41  Ark.  254. 

and  not  in  the  name  of  his  guardian,  2.  A   petition   by  a  guardian  in  his 

unless  statutory  authority  is  given  to  own  name  cannot  be  taken  as  filed  for 

the  latter  to  so  institute  the  suit,  and  the   ward,   although   the   plaintiff  de- 

the  only  point  as  to  which  there  may  scribes  himself  as  guardian.     Bowles 

be  doubt  or  controversy  is  whether  the  v,  McAllen,  16  111.  30. 

suit  shall  purport  to  be  by  guardian  or  In  a  suit  brought  by  Samuel  Wins- 

*  by  next  f nend.  low,   next  friend  to   Harrison  Joy,  a 

1,  Alabama,  —  Bowie    v,    Minter,    2  minor,   etc.,   Samuel   Winslow  is  the 

Ala.  406;  Tate  v,  Gilbert,  5  Stew.  &  P.  plaintiff.     The  execution  for  costs  in 

(Ala.)  114.  such  case  should  run  against  the  plain- 

Arkansas,  —  Roberts  v,   Maddox,    5  tiff  of  record,  Samuel  Winslow.     In  a 

Ark.  51;  Turner  v,  Alexander,  41  Ark.  suit  by  a  minor  he  should  be  declared 

254.  as   plaintiff  '*  who  sues  by  S.  W.,  of 

Florida,  —  Sanderson  v,  Sanderson,    ,  etc.,  the  next  friend  of  the  said 

17  Fla.  820.  ulaintiff,"  etc.     Soule  v.  Winslow,  64 

Georgia,  — Jack  v.  Davis,  29  Ga.  219;  Me.  518. 

Oliver  v.  McDuffie,  28  Ga.  522.  An  loiknt  Is  Kot  Bound  by  the  JndgmMit 

Illinois,  —  Bowles  v,  McAllen,  16  111.  in  an  action  brought  in  the  name  of  an- 

30;  Hoare  v.  Harris,  11  111.  24.  other  person,  although  the  latter  de- 

Kentucky,  —  McChord  v,  Fisher,  13  scribes  himself  as  guardian   or   next 

B.  Mon.  (Ky.)  193.  friend,   since   where  the  action   is   so 

Maine,  —  Soule  v,  Winslow,  65  Me.  brought  the  infant  is  not  a  party  there- 

518.  to.     Swift  V,   Yanaway,    153   111.   197: 

West  Virginia,  —  Burdett  v.  Cain,  8  Sanderson     v,     Sanderson,     17     Fla. 

W.  Va.  282.  820. 

United  States,  —  Morgan    v.    Potter,  S.  Georgia,  —  Van    Pelt    v,     Chatta- 

157  U.  S.  195.  nooga,  etc.,  R.  Co.,  89  Ga.  706. 

The    statute    giving  guardians  the  JCanscu,  —  Freeman    v.     McAtee,    4 

right  *'  to  prosecute  and   defend   for  Kan.  App.  695;  Wilson  v.  Me-ne-chas, 

their  wards ^'  does  nut  affect  this  rule;  40  Kan.  648. 

it  merely  gives  control  of  proceedings.  Michigan,  —  Kees  v.  Maxim,  99  Mich. 

Hoare  v,  Harris,  11  111.  24.  493. 

An  Infiuit  Xnst  Sue  in  HU  Own  Kame,  Tennessee,  —  Elrod    v,    Lancaster,   2 

either  by  his  guardian  or  next  friend.  Head  (Tenn.)  571. 

and  the  guardian  cannot  make  himself  Texas,  —  Gulf,  etc.,  R.  Co.  v,  Styron, 
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Taohnioal  AeeuMy  in  the  description  of  the  capacity  in  which  a 
person  appears  for  an  infant  is  not  necessary.* 

2.  AUegationB  as  to  Plaintiff's  Disftbility.  — Where  an  action  is 
prosecuted  by  a  next  friend,  disability  of  the  plaintiff  must  be 
averred  or  a  demurrer  will  He.*     Thus,  for  example,  minority 

66  Tex.  421;  Houston,  etc.,  R.  Co.  v,  legally  appointed  guardian  may  sue  by 
Bradley,  45  Tex.  171.  his  next  friend,  and  it  requires  no  par- 
Where  the  summons  was  sued  odt  in  ticular  phraseology  to  constitute  this 
the  name  of  A,  guardian  ad  litem  of  B,  relationship  between  the  infant  and  the 
a  minor,  it  was  held  that  though  in-  party  by  whose  aid  he  seeks  to  assert 
formal  yet  it  would  not  be  set  aside  be-  liis  right.  Where  the  father,  as  the 
cause  sufficient  on  its  face  to  show  what  natural  guardian  of  the  infant,  sues  in 
was  intended,  and  it  did  not  appear  that  that  capacity,  and  he  is  recognized  by 
the  defendant  was  misled.  Blanken-  the  court  in  that  character  in  its  action, 
ship  z'.  Kanawha,  etc.,  R.  Co.,  43  W.  the  proceedings  cannot  be  held  void  for 
Va.  13c,.  a  mere  technical  inaccuracy  in  the  de- 
Argument  in  Sapport  of  Bnle.—"  When  scription  of  the  capacity  m  which  he 
it  appears  with  certainty,  as  it  does  in  appears.  Martin  v.  Weyman,  26  Tex. 
this  case,  that  the  action  is  based  on  460. 

the  right  of  the  minor,  that  the  relief  A  petition  in  equity  by  B,  and  A  his 
sought  is  such  as  the  minor  alone  minor  daughter,  for  the  sale  of  certain 
would  be  entitled  to  on  the  facts  trust  property,  ran  in  the  name  of  him- 
pleaded,  and  that  this  is  sought  for  the  self  and  of  "A,  by  her  father  and 
use  and  benefit  of  the  minor,  then  we  natural  guardian,  B,"  and  was  signed 
are  of  the  opinion  that  the  minor  is  the  by  both  with  their  respective  names, 
real  plaintiff,  whatsoever  may  be  the  simply.  It  was  held  that  she  was 
formula  used.  This  is  in  accordance  bound  by  the  decree,  and,  at  all  events, 
with  what  we  understand  to  have  been  could  not  attack  it  collaterally.  Clark 
the  effect  of  the  rulings  heretofore  made  v.  Piatt,  30  Conn.  385. 
in  this  state.  Cannon  v.  Hemphill,  7  If  a  general  guardian  of  an  infant  in- 
Tex.  199;  Moore  i^.  Minerva,  17  Tex.  stitutes  a  suit  as  guardian  ad^ /i/^/«,  but 
23;  Martin  v,  Weyman,  26  Tex.  469;  his  true  relation  is  sufficiently  shown  by 
Houston,  etc..  R.  Co.  v.  Bradley,  45  the  body  of  the  complaint,  the  error  is 
Tex.  175;  Abrahams  f.  Vollbaum,  54  of  no  consequence,  as  a  general  guard- 
Tex.  227.  Such  a  rule  commends  itself  ian  is  authorized  to  sue  for  his  ward, 
to  reason  and,  as  fully  as  would  that  Spear  v.  Ward,  20  Cal.  659. 
insisted  upon,  secures  the  right  of  a  A  woman  sued  in  behalf  of  herself 
minor  without  prejudice  to  a  defend-  and  her  two  minor  children  without 
ant.  There  is  no  doubt  that  cases  may  stating  that  she  was  their  "next 
be  found  in  which  it  has  been  held  that  friend."  It  was  held  that  the  defect 
the  pleadings  must  show,  in  so  many  would  be  cured  by  verdict,  and  that  a 
words,  that  the  action  is  brought  by  recovery  would  protect  the  defendant 
the  minor  by  next  friend.  Such  rul-  from  any  other  suit  by  other  next 
ings,  however,  seem  to  us  to  give  effect  friends  in  regard  to  the  same  subject- 
to  form  rather  than  to  substance,  matter.  King  v.  King,  37  Ga.  205. 
Whether  the  petition  be  worded  in  the  2.  West  r.  Reynolds,  35  Fla.  317. 
one  formula  or  the  other,  the  adverse  In  Hunt  v.  Wing,  10  Heisk.  (Tenn.) 
party  and  the  court  are  equally  ad-  13^,  the  court  said:  **  We  can  find 
vised  of  the  cause  of  action,  the  right  neither  precedent  nor  authority  for 
in  which  the  recovery  is  sought,  and  of  allowing  a  person  under  no  incapacity 
the  person  to  whose  benefit  the  recovery  whatever  to  sue  by  next  friend.  •  •  * 
is  to  inure.  In  the  one  case  as  in  the  Anciently,  when  a  party  exhibited  a 
other,  the  court  has  the  same  power  bill  as  the  next  friend  of  a  person  un- 
over  the  person  who  appears  as  next  der  disability,  he  was  required  to  pro- 
friend;  and,  with  equal  facility,  may  duce  with  the  bill  his  authority  fordoing 
protect  the  interest  of  the  minor  by  so;  but  the  modern  practice  is  to  retain 
shaping  its  judgment  or  decree  to  that  the  bill,  unless  the  defendant  requires 
end."  Gulf,  etc.,  R.  Co.  v.  Styron,  66  the  production  of  the  authority  from 
Tex.  421.  the  next  friend.  This  shows  that  a 
1.  Dluftratioiui.  —  An  infant   with  a  person  cannot,  as  a  matter  of  common 
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should  be  alleged,  that  it  may  be  traversed.* 

Haming  Flalntiib  in  tiu  Oaption  of  a  complaint  as  minors  suing  by 
next  friend  is  not  a  sufficient.averment  of  minority.* 

Infiiknoy  Admitted  by  Flea.  —  Pleas  of  not  guilty  and  of  accord  and 
satisfaction  admit  the  truth  of  an  averment  of  infancy.* 

3.  Allegations  as  to  Appointment  or  Admission  to  Sue.  —  The  suit 
must  purport  to  be  brought  by  next  friend,*  and  his  admission  to 
sue  should  be  averred  in  the  declaration.*  Where  it  is  the  prac- 
tice to  make  a  formal  appointment,  due  appointment  of  the  next 
friend  must  be  averred.*  Such  allegation  may  be  traversed,  and 
if  it  is  traversed  it  must  be  proved.'^     In  the  absence  of  any 

right,  institute  suit  as  next  friend,  and  the  caption  as  "  E.  G.,  heir  at  law  of 

the  right  to  do  so  being  exceptional,  R.  G.  deceased,  by  her  guardian  W. 

good  pleading  requires  that  it  should  B.,"  but  in  the  body  of  the  complaint 

appear  on  the  face  of  the  bill  that  the  W.  B.  is  spoken  of  as  the  plaintiff,  the 

case  is  within  the  rule."  action  must  be  treated  as  brought  by 

1.  M'Gillicuddy  v,  Forsythe,  5  Blackf.  W.  B.  as  plaintiff.     McKinney  v.  Jones, 
and.)  435;  Boyd  v.  Boyd,  6  Gill  &  J.  55  Wis.  39. 

(Md.)  25;  Hanly  v.  Levin,  5  Ohio  227;  5.  Fellows  v.  Niver,  18  Wend.(N.  Y.) 

rorter   v.   Hannibal,  etc.,  R.  Co.,  60  564. 

Mo.    160.     Contra^  see  Meyenberg  v.  In  Wilson  v.  Vandyke,  2  Harr.  (Del.) 

Eldred,    37   Minn.    508,   holding  that  29,  it  was  held  that  when  an   infant 

where  infancy  of  the  plaintiff  is  denied  sues  ^y  next  friend  the  admission  to 

it  nevertheless  need  not  be  proved,  as  sue  must  be  stated  in  the  narration, 

the  cause  of  action  does  not  depend  suits  by  next  friend  differing  in  this  re- 

upon  it.    See  also  Dodd  v.  Moore,  91  spect  from,  suits  by  a  guardian,  who 

Ind.  522,  92  Ind.  397.  need  not  aver  a  special  admission  to 

In  Funk  v.  Davis,  103  Ind.  281,  it  was  sue. 

held  that  the  fact  that  a  complaint  fails  Demurrer.  -^  A     declaration     stating 

to  aver  that  some  of  the  plaintiffs  are  that  the  plaintiff  sues  by  procAnn  ami 

mmors  suing  by  their  next  friend,  will  without  shewing  the  plaintiff's  infancy 

not  make  it  bad  on  demurrer.  and  the  prochein  ami* s  admission ^  is  ba,d 

Where  Minority  Was  Kot  Alleged,  but  on    general    demurrer.       Shirley    v. 

the  plaintiff  had  declared  by  his  next  Hagar,  3  Blackf.  (Ind.)  225. 

friend,  audit  was  assigned  as  error  that  6.  Crawford   v.    Neal,   56  Cal.   321; 

the  record  did  not  show  that  the  plain-  Jones  r.  Steele,  36  Mo.  324;  Higgins  v. 

tiff  was  an  infant,  it  was  held  that  it  Hannibal,   etc.,    R.  Co.,  36  Mo.  418; 

would  be  presumed  that  he  was  of  full  Hulbert  v.  Young,  13  How.  Pr.  (N.  Y. 

age,  and  the  curat orship  would  be  re-  Supreme  Ct.)  413;  Grantman  v.  Thrall, 

jected  as  surplusage.     Hanly  v.  Levin,  44  Barb.  (M.  Y.)  173. 

5  Ohio  227.     Compare  Shirley  v,  Hagar,  The  appointment  of  a  guardian  for 

3  Blackf.  (Ind.)  225,  where  a  declara-  an  infant  plaintiff   being  ex  parte^  no 

tionundersuchcircumstances  was  held  objection    to    the    appointment    of    a 

bad  on  general  demurrer.  guardian  can  then  be  made;  hence  the 

2.  Funk  V.  Davis,  103  Ind.  281.     To  failure  to  allege  the  appointment  in  the 
the  same  effect,  see  Jones  v,  Steele,  36  complaint  furnishes  a  good  ground  for 
Mo.  324,  holding  that  the  caption  forms  error.    Crawford  v,  Neal,  56  Cal.  32T. 
no  part  of  the  petition.  The  Caption  Forms  Ko  Part  of  the  Peti- 

8.  Hubbert  v.  Collier,  6  Ala.  269.  tion,  and  hence  will  not  take  the  place 
4.  Ash  V,  Mathes,  52  Mich.  615,  hold-  of  an  averment  of  appointment.  Jones 
ing  that  an  action  of  replevin  brought  v.  Steele,  36  Mo.  324. 
by  a  father  in  his  own  name,  cannot  Becital  in  Bill.  —  A  bill  in  equity  re- 
proceed  on  the  theory  that  he  is  suing  citing  that  infants  appear  by  their  next 
in  his  child's  behalf  as  guardian  or  next  friend  without  showing  that  an  order 
friend.  of  appointment  was  made  is  sufficient. 
The  Caption  Is  Controlled  by  the  Body  of  Bent  v.  Maxwell  Land  Grant,  etc.,  Co., 
the  complaint.  Accordingly,  where  3  N.  Mex.  158. 
one  of  the  parties  plaintiff  is  named  in        7.  California.  —  Crawford  v,  Neal,  56 
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objection  the  appointment  need  not  be  proved.* 

Alleging  Selationiliip.  —  No  relationship  between  the  infant  and  the 
next  friend  need  be  alleged.* 

Alleging  Cement  of  Hext  THend.  —  Nor  need  the  complaint  aver  that 
the  written  consent  of  the  next  friend  to  act  has  been  filed  as 
required  by  statute.' 

VegstiTing  Ezietenee  of  General  ChinrdiAn.  —  Failure  of  the  petition  by 
next  friend  to  negative  the  existence  of  a  general  guardian  is 
cured  by  verdict.^ 

Flea  to  the  Appointment.  —  It  has  been  held  that  on  the  general 
issue  of  not  guilty  the  plaintiff's  character  as  guardian  is  put  in 
issue.*  But,  on  the  other  hand,  it  has  been  held  that  a  denial  of 
the  authority  of  a  guardian  to  bring  suit  should  be  by  plea  in 
abatement.* 

Cal.  321;  Matter  of  Cahill,  74  Cal.  52;  void,  the  court  permitted  the  plaintiff, 

O'Callaghan  v.  Bode,  84  Cal.  489.  over  the  objection  of  the  defendant,  to 

Iowa.  —  Byers  v.  Des  Moines  Valley  file  a  new  petition,  and  then  and  there 

R.  Co.,  21  Iowa  54.  made  an  order  appointing  a  guardian 

Maryland,  —  Boyd  v,  Boyd,  6  Gill  &  cut  litem  and  ordered  the  trial  to  pro- 

J.  (Md.)  25.  ceed.     Foley  v.   California   Horseshoe 

Missouri.  —  Porter  t/.  Hannibal,  etc.,  Co.,  115  Cal.  184. 

R.  Co.,  60  Mo.  160.  1,  Tate  v,  Gilbert,  5  Stew.  &  P.  (Ala.) 

New   York,  —  Hulbert  v.  Young,  13  114;  O'Callaghan  t/.  Bode,  84  Cal.  489; 

How.    Pr.   (N.   Y.   Supreme  Ct.)  413;  Bramel  v,  Cunningham,  3  Ky.  L.  Rep. 

Hill  V.  Water,  etc.,  Com'rs,  yyHun  (N.  512;  Strong  v.  Jenkins,  21  N.  Y.  Civ. 

Y.)  491 ;  Sere  v,  Coit,  5  Abb.  Pr.  (N.  Y.  Pro.  Rep.  (Buffalo  Super.  Ct.)  9. 

Supreme  Ct.)  481.  Frefunption  on  Appeal.  —  Unless  the 

England.  —  Fitzgerald  v.   Villiers,   3  adverse  party  objects  to  the  sufficiency 

Mod.  236.  of    proof   of    the    appointment    of    a 

Contra^  Meyenberg  v.  Eidred,  37  guardian  ad  litem  for  an  infant  plain- 
Minn-.  5oiB.  tiff,  it  will  be  presumed  on  appeal,  in 

A  Demvrrer  on  the  ground  that  the  the  absence  of  any  complete  showing 

plaintiff  has  not  the  legal  capacity  to  as  to  the  proof,  that  it  was  sufficient, 

sue  is  sufficient  to  raise  the  objection  O'Callaghan  v.  Bode,  84  Cal.  489. 

that  the  complaint  does  not  sufficiently  2.  Burns  v.  Wilson,  i  Mo.  App.  179, 

state  the  appointment  of  a  guardian  ad  holding  that  an  allegation  of  such  re- 

litem,     Hulbert  v.  Young,  13  How.  Pr.  lationship  does  not  constitute  an  issu- 

(N.   Y.   Supreme  Ct.)  413.     See  also  able  fact. 

Crawford  v.  Neal,  56  Cal.  321.  8.  Dodd  v.  Moore,  91   Ind.   522,  92 

Denmirer  to  ETidenoo.  —  *'  The  judg-  Ind.  397;  Lumpkins  &.  Justice,  i  Ind. 

ment  in  this  case  must  be  reversed  be-  557.     See  also  Funk  v.  Davis,  103  Ind. 

cause  the  petition  alleges  the  minority  281. 

of  plaintiff  and  the  appointment  of  a  '*  It  is  true  that  the  statute  requires 

next  friend   by  the  Circuit  Court  of  the /r£?fA««  ^w^j  written  consent  to  act 

Buchanan    county,  which  allegations  to  be  given,  and  to  be  filed  before  the 

are  denied  in  the  answer,  and  no  proof  process  issues,     *    *    *    but  we  can 

was  offered  on  the  subject.     The  point  see   no    reason    why    the    declaration 

was  raised  in  the  Circuit  Court  by  a  should   allege  those  facts.     When  the 

demurrer  to  the  evidence."     Porter  v.  statute,  as  to  this  matter,  has  not  been 

Hannibal,  etc.,  R.  Co.,  60  Mo.  160.  complied    with,    the   defendant    may 

Appointment  at  Trial  or  Failure  of  Froof.  move  to  dismiss  the  suit. "    Lumpkins 

—  Where  a  complaint  averred  the  ap-  v.  Justice,  i  Ind.  557. 

pointment  of  a  guardian  ad  litem  and  4.  Gulf,    etc.,    R.    Co.   v.    Reagan, 

the  averment  was  traversed  by  the  an-  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  796. 

swer,   and   on   the    trial    the   plaintiff  5.  Wilson  v.  Vandyke,  2  Harr.  (Del.) 

undertook  to  make  proof  of   the  ap-  29. 

pointment,  which  proof  was  held  in-  6.  Conkey    v.    Kingman,    24    Pick, 

sufficient  and  the  appointment  therefore  (Mass.)  115. 
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Damnrrdr.  —  A  complaint  alleging  that  the  guardian  was  "  duly 
appointed  **  has  been  held  good  on  demurrer.*  A  demurrer  on 
the  ground  that  the  complaint  does  not  state  sufficient  facts  to 
constitute  a  cause  of  action  does  not  raise  the  question  of  the 
plaintiff's  capacity  to  sue.* 

4.  Partionlar  AotionB  by  Infanti.  —  Various  rulings  as  to  the 
pleadings  in  particular  cases  wherein  infants  appear  as  plaintiffs 
are  collected  in  the  notes.' 

VnL  JVDOiCEirT  —  1.  In  General  —  Where  infants  sue  by  their 
next  friend  they  are  as  much  bound  by  the  judgment  or  decree 
as  if  they  had  been  adults,*  except,  perhaps,  where  the  next 

In  XinnaMta  it  has  been  held  that  an  action  brought  by  an  Infant  by  his  next 
allegation  of  appointment  is  not  tra-  friend  for  work  and  labor  done  for  and 
versable,  and  that  objection  must  be  at  the  request  of  the  defendant,  a  corn- 
made  by  preliminary  motion;  a  general  plaint  is  sufficient  which  avers  that, 
denial  will  not  put  the  appointment  in  though  an  infant,  the  plaintiff  had  been 
issue.  Schuek  v,  Hagar,  24  Minn,  manumitted  and  set  free  by  his  father. 
33Q.  The  further  averment  in  the  complaint 

1.  Thus,  in  Sere  v.  Coit,  5  Abb.  Pr.  that   the  plaintiff  was  living  with  his 

(N.  Y.  Supreme  Ct.)  481,  a  complaint  father  at  the  time  the  action  was  in- 

by  an  infant  stated  that  he  sued  by  **  a  stituted,  and  was  so  living  with  him 

guardian  duly  appointed  for  the  pur-  during  the  entire  time  the  work  was 

pose  of  this  action."     It  was  held  that  being  performed,  does  not  vitiate  the 

the   proper  mode  of  challenging  the  averment  as  to  his  full  emancipation, 

statement  was  by  amotion  to  make  the  Haugh,  etc..  Iron  Works  v,  Duncan,  2 

complaint  more  definite,   and   not  by  Ind.  App.  264. 

demurrer,  and  it  was  further  held  that  A  Deolaration  on  a  Gontraot  of  Xanriage 

if  the  statement  was  not  well  founded  need  not  aver  the  consent  of  the  parent 

in   fact,  the  defendant,  instead  of  de-  or  guardian,  although  the  plaintiff  is 

murring  to  its  sufficiency,  should  have  an  infant.     Cannon  v.  Alsbury,   i  A. 

denied  its  truth.     Compare  Hulbert  r.  K.  Marsh.  (Ky.)  76. 

Young,  13  How.  Pr.  (N.  Y.  Supreme  An  Agreemont  by  Infimts  to  Diimiit 

Ct.)  413,  where  the  plaintiff  described  Xnst  Be  Pleaded  as  a  defense,  if  avail- 

himself  as  guardian  in  the  declaration,  able  at  all,  and  is  not  available  upon  a 

and  a  demurrer  was  sustained  because  motion  to  dismiss.     Hopkins  v.  Virgin, 

he  did  not  show  how  he  was  guardian,  11  Bush  (Ky.)  678. 

or  that  he  was  specially  appointed  by  AYermentofDiaafflrmanoe.  —  Thecom- 

the  court.  plaint  on  a  note  assigned  by  an  infant 

The  language  of  a  demurrer  that  need  not  show  disaffirmance  by  the  lat- 

'*  plaintiff  has  not  the  legal  capacity  to  ter  before  payment  to  his  assignee,  that 

sue,   for  the  reason  that  plaintiff  is  a  being  a  matter  of  affirmative  defense, 

minor  and  has   no  legally  appointed  Briggs  v.  McCabe,  27  Ind.  327,  89  Am. 

guardian,"  is  not  sufficient  to  raise  an  Dec.  503. 

issue  of  law  where  the  allegation  of  the  Service  of  the  Bill  on  Minor.  —  Where 
complaint  is  that  the  plaintiff  is  a  minor  minors  come  in  as  plaintiffs  by  amend- 
under  eighteen  years  of  age  and  that  ment  and  appear  by  next  friend,  a  copy 
'*  G.  B.  is  her  duly  appointed  and  act-  of  the  bill  need  not  be  served  on  them, 
ing  guardian."  Morrell  v,  Morgan,  65  Wallace  v,  Jones,  93  Ga.  419. 
Cal.  575.  4.  California.  —  Reed    v.    Ring,    93 

d.  Edwards  v,  Beall,'75  Ind.  401.  Cal.  96. 

8.  ATerring  Betnm  of  or  Inability  to  Connecticut.  —  Clark     v.     Piatt,     30 

Betnm  Consideration.  —  In  an  action  of  Conn.  282. 

ejectment  in  disaffirmance  of  a  convey-  Georgia,  —  Evans  v.  Collier,  79  Ga. 

ance  during  infancy,  the  plaintiff  need  319. 

not  allege  a  return  of  the  consideration  Illinois.  —  Burger  v.    Potter,  32  111. 

nor  inability   to  return    it.     Clark   v.  66;  McClay  z/.  Norris,  9III.  370;  Chud- 

Tate,  7  Mont.  171.  leigh  v.  Chicago,  etc.,   R.  Co.,  51   111. 

ATerment  as  to  XaauniMion.  —  In  an  App.  491. 
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friend  fails  through  collusion,  neglect,  or  mistake  to  lay  the  case 
properly  before  the  court,  in  which  case  a  new  suit  may  be 
brought.* 

CoUateral  Atteek.  —  Accordingly  the  judgment  cannot  be  collat- 
erally attacked,  although  it  is  erroneous*  or  fraudulent.' 

2.  InfiEint's  Day  in  Court  —  As  a  general  rule,  infant  complainants 

Kansas,  —  Burdette    v.    Corgan,    26  before    or   after    reaching    majority. 

Kan.  102.  Lathrop  v^  Schutte,  61  Minn.  196. 

Kentucky.  —  Hanna  v,  Spotts,  5  B.  A  Judgment  on  Appeal  prosecuted  by 

Mon.(Ky.)362, 43Am.  Dec.  132;  Jame-  an  infant  by  next  friend  is  binding 

son  V.  Nioseley,  4  T.  B.  Mon.(Ky.)  414;  upon  the  infant.    Kingsbury  v.  Buck- 

Abernathy  v,  Ross,  (Ky.  1892)  20  S.  W.  ner,  134  U.  S.  650. 

Rep.  222;  Mason  v.  Chambers,  4  J.  J.  1.  Abernathy  r.  Ross,  (Ky.  1892)  20  S. 

Marsh.  (Ky.)  425;  Williamson  v.  John-  W.  Rep.  222;  Gusdofer  v.  Gundy,  72 

ston,  4  T.  *B.  Mon.  (Ky.)  255.  Miss.  312;  Cannon  v.  Hemphill,  7  Tex. 

Louisiana.  —  Ross  v.  Enant,  46  La.  184;    Robson  v,  Osborn,  13  Tex.  298. 

Ann.  1250.  But  see  Chudleigh  v.  Chicago,  etc.,  R. 

Massachusetts,  —  Walsh  f/.  Walsh,  116  Co.,  51  111.  App.  491,  holding  that  a 

Mass.  377;  Tripp  v.  Gilford,  155  Mass.  judgment  obtained  by  an  infant  suing 

109.  by  his  next  friend  is  conclusive  in  a 

Mississippi,  —  Johns    v.    Harper,  61  subsequent  action  at  law  by  the  infant 

Miss.  145:  McLemore  v,  Chicago,  etc.,  for  the  same  cause,  though  the  former 

R.  Co.,  58  Miss.  514.  action  was  instituted  without  the  in- 

New    York,  —  Mills    v,    Dennis,    3  fant's  knowledge  and  in  collusion  with 

Johns.    Ch.    (N.   Y.)  367;    Darvin  v,  the  defendant. 

Hatfield,  4  Sandf.  (N.  Y.)  468.  9.  Hanna  v.  Spotts,  5  B.  Mon.  (Ky.) 

North    Carolina,  —  Hicks    v.   Beam,  362,  43  Am.  Dec.  132;  Reed  v.  Ring,  93 

112  N.  Car.  642,  34  Am.  St.  Rep.  521;  Cal.  96,  holding  that,  in  an  action  by 

Becton  v,  Becton,  3  Jones  Eq.  (N.  Car.)  infant    plaintiffs,    through  guardians 

419.  ad  litem ^  to  set  aside  a  sale  by  an  ad- 

Texas,  —  Cannon  v,  Hemphill,  7  Tex.  ministrator  and  guardian,  an  adjudica- 

185.  tion  that  the  sale  was  valid  as  to  one 

Virginia.  —  Zirkle     v.     McCue,     26  parcel  and  invalid  as  to  another  parcel, 

Gratt.  (Va.)  517;  Brown  v.  Armistead,  however  erroneous  as  to  the  portion 

6  Rand.  (Va.)  594.  held  valid,  is  conclusive  as  against  a 

United  States,  —  Kingsbury  v.  Buck-  collateral  attack,  and  binds  the  infants, 

ner,  134  U.  S.  674;  Kansas  City,  etc.,  if  not  reversed  upon  appeal. 

R.  Co.  V,  Morgan,  76  Fed.  Rep.  429,  47  8.  A  judgment  in  an  action  brought 

U.  S.  App.  I.  by  next  friend,  in  collusion  with  the 

England,  —  Brook  v,  Hertford,  2  P.  defendant,    though    voidable,    is    not 

Wms.  518;  Gregory  v,  Molesworth,  3  void,  and  it  is  conclusive  against  the 

Atk.  626;    Williamson   v,  Gordon,  19  infant  until    regularly  set  aside  in  a 

Ves.  Jr.  114.  direct  proceeding,  and  cannot  be  col- 

"  It  is  well  settled   that  an  infant  laterally  impeached  by  the  infant  for 

plaintiff  is  as  much  bound  and  as  little  fraud.    This  is  true  although  the  action 

privileged  as  a  person  of  full  age.    This  is  brought  without  the  knowledge  or 

was  so  held  in  Brook  v,  Hertford,  2  P.  consent  of  the  infant,  and  though  he 

Wms.   518,  and  in  Gregory  v.  Moles-  had  no  notice  of  the  judgment  until 

worth,  3  Atk.  626,  and  has  been  held  to  long  afterwards;  and  it  makes  no  dif- 

be  good  law  ever  since."     Darvin  v.  ference  whether  the  fraud  and  collusion 

Hatfield,  4  Sandf.  (N.  Y.)  478.     Citing  appear  in  the  record  or  do  not  appear, 

Sears  v.  Hyer,   i  Paige  (N.  Y.)   486;  and  are  shown  only  by  evidence  dehors 

Morison    v,    Morison,    4    Myl.    &    C.  the    record.      Chudleigh  v,    Chicago, 

225.  etc.,  R.  Co.,  51  111.  App.  491.     To  the 

Under  the  Minnesota  statute  a  father  same    effect,   see  Lowe    v.   Equitable 

is  authorized  to  sue  for  an  injury  to  his  Mortgage  Co.,  (Ga.  1897)  29  S.  E.  Rep. 

minor  child,  for  the  lalter's  benefit,  and  i^^Uiting  Ross  v.  Southwestern  R.  Co., 

the  judgment  in  such  an  action  by  the  53  da.  514;  Watkins  v.  Lawton,  69  Ga. 

father  is  a  bar  to  any  subsequent  action  671 ;  Freeman  v.  Prendergast,  94  Ga. 

by  the  minor  or  his  guardian,  either  385]. 
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are  bound  by  the  judgment  or  decree  entered  in  the  cause,  and 
are  not  entitled  to  a  day  after  coming  of  age  to  show  cause 
against  it.^  In  a  proceeding  by  an  infant  defendant  to  show 
cause  against  a  decree  previously  entered  against  him,  he  is 
regarded  as  a  plaintiff  and  is  bound  by  the  new  decree  without 
the  right  to  show  cause  against  it.* 

3.  Bills  to  Impeach.  —  It  has  been  held  that  infant  plaintiffs  may 
maintain  a  bill  to  impeach  the  judgment  or  decree  for  fraud  or 
error  apparent.'  But  it  has  been  held  that  in  the  absence  of 
fraud  a  successful  infant  complainant  cannot  maintain  a  bill  to 
impeach  the  judgment.* 

4.  Form  of  Judgment.  —  The  judgment  should  be  entered  in 
favor  of  the  infant  plaintiff  in  his  own  name,  and  not  in  that  of 

1.  Arkansas,  —  Woodall  v,  Moore,  55  as  soon  as  he  sees  fit  to  do  so.    Harri- 

Ark.  22.  son  v,  Wallton,  (Va.  1898)  30  S.  E.  Rep. 

Illinois.  —  McClay  v,  Norris,  9   111.  372.    Citing  Richmond  v,  Tayleur,  i  P. 

370.                                                           .  Wms.  734;  Tennent  v,  Pattons,  6  Leigh 

Kentucky,  — ^Jameson  v.  Moseley,  4  (Va.)2od;  i  Dan.  Ch.  PI.  &  Pr.  173. 

T.  B.  Mon.  (Ivy.)  416;   Williamson  v.  d.  McLemore  v.  Chicago,  etc.,  R.  Co., 

Johnston,   4    T.   B.    Mon.    (Ky.)  255;  58  Miss.  514. 

Hanna    v,    Spotts.   5    B.    Mon.  (Ky.)  8.  Coffin  v.  Argo,  134  111.  276;  Trem- 

362;  Williamson  v.  Johnston,  4  T.  B.  per  v.  Barton,  18  Ohio  418.    See  also 

Mon.  (Ky.)  255.  article    Infants,    vol.     10,    p.    706  et 

Missouri,  —  Hendricks    v,   McLean,  seq, 

18  Mo.  39.  The  right  of  the  minor  complainants 

North  Carolina,  —  Becton  v,  Becton,  to  maintain  a  bill  to  impeach  the  former 

3  Jones  Eq.  (N.  Car.)  422.  decree  for  fraud,  or  for  error  appearing 

Tennessee.  —  Simpson  v.  Alexander,  on  the  face  of  the  record,  is  clearly 

6  Coldw.  (Tenn.)  619.  established  in  Illinois,   Loyd  v.  Malone, 

Texas,  —  Cannon  v.  Hemphill,  7  Tex.  23  111.  43:  Kuckenbeiser  v,  Beckert,  41 

184.  111.    172;    Hess  V.   Voss,   52   111.  472; 

Virginia.  —  Brown  v.  Armistead,  6  Gooch  v.  Green,  102  111.  507;  Lloyd  v. 

Rand.  (Va.)  594.  Kirkwood,    112    111.    329;     Haines    v. 

Generally,  as  to  an  infant's  day  in  Hewitt,  129  111.  347. 

court,  see  article  Infants,  vol.  10,  p.  A  bill  to  impeach   the  decree   lies 

709  et  seq,  where  the  proceeding  by  next  friend 

Biftinotlon  Between  Deerees  Affiwting  was  really  adverse  to  the  infant  and 

Realty  and  Personalty.  —  There  are,  how-  not  in  his  interest.     Wright  v.  Gay, 

ever,  cases  in  which  it  is  attempted  to  loi  111.  233. 

draw  a    distinction    between    decrees  Leave  of  Court  to  file  an  original  bill 

affecting  real  estate  and  decrees  affect-  after  majority  to  vacate  a  decree  ob- 

ing  only   personalty,   the   infant  com-  tained  by  an  infant  during  her  minority 

plainant  being  held  entitled  to  a  day  to  is  not  necessary.     Grimes  v.  Grimes, 

show  cause    against    decrees    of    the  143  111.  550. 

former  but  not  of  the  latter  class.    See  4.  Johns  v.    Harper,   61  Miss.  142. 

Napier  v,  Effingham,  2  P.  Wms.  401,  3  See  also  Kingsbury  v.  Buckner,  134  U. 

Bro.  P.  C.  I ;  Gregory  v.  Molesworth,  S.  650. 

3  Atk.  627 ;  2  Madd.  Ch.  Pr.  461 ;  i  Dan.  An  Original  Bill  Will  Hot  Lie  in  favor 

Ch.  Pr.  73.     This  distinction,  however,  of  infants  who    were  co-complainants 

has  been  disapproved.    See  Cannon  v.  with  adults  to  vacate  a  decree  in  their 

Hemphill,  7  Tex.  184.  favor,  taken  by  consent  of  all  parties. 

The  Yirglnia  Code,  §  3424,  allowing  in  the  absence  of  any  fraud  or  collu- 

an  infant  within  six  months  after  he  sion,  although  the  decree  is  erroneous 

becomes  of  age  to  show  cause  against  a  and  in  consenting  they  mistook' their 

decree  or  order  in  certain  cases,  does  legal  rights.     Gusdofer  v.  Gundy,  72 

not  prevent  him    from   asserting  his  Miss.   312,  citing  Johns  v.  Harper,  61 

rights  while  an  infant  by  a  next  friend  Miss.  142. 
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his  next  friend.^  But  a  judgment  in  favor  of  the  next  friend 
which  clearly  shows  that  it  is  for  the  sole  benefit  of  the  minors 
has  been  held  good  as  a  judgment  for  the  minors.*  The  judg- 
ment may  require  the  money  collected  on  it  to  be  deposited  in 
court  until  the  appointmerit  of  a  guardian  or  the  attainment  of 
maj  ori  ty.' 

6.  By  Agreement  or  Consent  —  As  a  general  rule,  where  an  infant's 
rights  are  concerned  the  judgment  must  be  supported  by  full 
proof,  notwithstanding  any  admissions  or  consent  of  the  parties, 
the  next  friend,  or  the  guardian  ad  liiem.^    But  a  judgment  by 

1.  Taylor  v.  Cline,  (Ky.  1896)  35  S.  judged,  and  decreed  by  the  court  that 
W.  Rep.  loq;  Galveston  Oil  Co.  v.  the  plaintifif,  W.  W.  Styron,  do  have 
Thompson.  76  Tex.  235;  Island  City  and  recover  of  and  from  the  Gulf,  Col- 
Sav.  Bank  v,  Wales,  3  Tex.  App.  Civ.  orado,  &  Santa  F6  Railway  Company 
Cas.,  g  244;  Railway  Co.  v.  Styron,  3  the  sum  of  $8,000  and  all  costs  in  this 
Tex.  Law  Rev.  394.  behalf  expended,  for  which  let  exccu- 

In  Taylor  v.  Cline,  (Ky.  1896)  35  S.  tion  be  issued  as  directed  by  law.     The 

W.  Rep.  109.  the  action  was  prosecuted  sum  to  be  recovered  as  aforesaid  by  W. 

by  the  guardian  of  infant  plaintiffs,  and  W.    Styron  for  the    sole  use  and  ex- 

a  default  judgment  was  taken  in  favor  elusive  benefit  of  Millie  Styron,  minor 

of  the  infants  by  their  next  friend  in-  as  aforesaid.*    The  verdict  construed  in 

stead  of  by  their  guardian.     This  was  the  light  of  the  pleadings  is  a  verdict  in 

held  not  to  require  a  reversal.  favor  of  the  minor,  as  is  the  judgment 

In  Collins  v.  Brook,  5  H.  &  N.  700,  a  judgment  for  her  sole  and  exclusive 

the  court  said:  "  In  this  case  it  is  clear  benefit."    Gulf,  etc.,  R.  Co.  v,  Styron, 

that  the  judgment  in  the  action  must  in  66  Tex.  421. 

form  be  a  judgment  in  favor  of  the  in-  8.  Texas  Cent.   R.  Co.  v,  Stuart,  i 

fant,  and  in  the  name  of  the  infant.  Tex.  Civ.  App.  642;  Austin  v.  Colgate, 

According  to  the  entry  of  judgment  in  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 

Chandler  v.  Vilett,  2  Saund.  117/,  in  an  896. 

action  by  an  infant  suing  by  prochein  4.  See  article  Infants,  vol.  10,  p.  719 

ami^  the  judgment  is  for  the  infant,  etseq, 

not  only  for  the  debt  but  also  for  costs.  Where  an  infant's  interests  are  in- 

That  record  has  been  subjected  to  very  volved,  nothing  can  be  established  by 

acute  eyes,  and  no  one  has  ever  found  admissions   or    stipulations;    proof  is 

fault  with  that  form  of  entry  of  judg-  necessary.     In  partition  facts  must  be 

ment.     I  think,  therefore,  that  it  is  the  inquired  into,  whether  the  infant  is  a 

proper  form.      To  enforce  the  judg-  complainant  or  a  defendant.     Claxton 

ment,   execution   would   issue   in   the  v,  Claxton,  [,6  Mich.  557. 

name  of  the  infant,  by  fieri  facias  in-  The  rights  of  infant  defendants  can 

dorsed  to  levy  the  damages  and  costs  in  no  case  be  judicially  affected  except 

due  to  him."  upon  proper  issues  and  proof,  and  when 

In  Texas  Cent.  R.  Co.  v,  Stuart,  i  they  are  plaintiffs  should   not   be  so 

Tex.  Civ.  App.  642,  it  was  held  that  a  affected  upon  their  own  application  by 

judgment  rendered  directly  in  favor  of  guardian    or    next  friend,    without  a 

an  infant  plaintiff  should  be  corrected  reference  to  the  master,  or  the  chancel- 

so  as  10  read  in  favor  of  such  plaintiff  lor's    own    examination,    to  ascertain 

by  her  next  friend,  naming  him.  whether  the  thing  asked  be  really  for 

2.  Wygal  V.  Myers,  76  Tex.  598.  their    benefit.     Evans    v.    Davies,    39 
Form  of  Yerdict  and  Judgment  Held  Ark.  235. 

Boffieient.  —  *'  The  verdict  of  the  jury  is  Gonieiit  Judgment  Hot  a  Bar.  —  Where 

as  follows:  '  We,  the  jury,  find  for  the  the  father  of  a  minor,  without  the  lat- 

plaintiff.  and  assess    the   damages  at  ter*s  knowledge,  agrees  with  a  railroad 

$8,000.'     The  judgment  of  the  court,  company  to  settle  a  claim  for  damages 

after  usual  recitals,  is  as  follows:  '  It  is  for  personal  injuries  to  the  son  for  a 

the  opinion  of  the  court  that  the  ver-  nominal  sum,  and  in  pursuance  of  such 

diet  of  the  jury  should  be  in  all  things  contract  brings  an  action  as  next  friend 

approved.     It  is  therefore  ordered,  ad-  against  the  company,  and  the  parties 
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consent,  although  erroneous,  is  not  void,  and  cases  are  to  be  found 
where  the  infant  has  been  held  bound  by  a  consent  decree.*  A 
dismissal  by  agreement  of  the  attorneys  does  not  estop  an  infant 
from  suing  again.* 

IX.  Appeal  AHD  Ebbob  —  By  whom  Taken.  —  An  appeal  or  writ  of 
error  may  be  prosecuted  by  a  next  friend  or  guardian  ad  litem  of 
an  insane  person*  or  an  infant.*     So  also  a  minor  may  bring 

procure    a  judgment  to  be  rendered  of  a  suit;  and  even  in  equity,  if  a  de- 

against  the  defendant  for  such  nominal  cree  is  entered  against  him  by  consent 

sum  without  the  introduction  of  any  without  special   inquiry,   he    will    be 

evidence,  such  judgment  is  no  bar  to  a  bound  by  the  decree."     See  also  Walsh 

subsequent  action  in  the  name  of  the  v,  Walsh,  ii6  Mass.  377,  and  Beliveau 

son,  by  his  next  friend,  to  recover  dam-  v.  Amoskeag  Mfg.  Co.,  (N.  H.  1895)  40 

ages  against  the  company  for  the  same  Atl.  Rep.  734,  wherein  it  was  held  that 

injuries,  though  such  judgment  recites  an  infant  was  bound  by  a  judgment 

that  it  was  rendered  on  the  introduction  entered  upon  the  consent  of  ihe  attorney 

of  evidence.      Tennessee    Coal,   etc.,  employed    by  the    next  friend.     The 

Co.  V.  Hayes,  97  Ala.  201.     See  also  court  expressly  approved  and  followed 

Atchison,  etc.,  R.  Co.  v.  Elder,  149  111.  Tripp  v.  Giflord,  155  Mass.  109. 

173.  irirMomption  on  Appeal.  —  Infants  are 

1.  Georgia,  —  Wallace  r/.    Jones,    93  bound  by  a  consent  decree  agreed  to  in 

Ga.  419.  good  faith  by  their  attorneys,  and  as 

Massachusetts.  —  Walsh     v.     Walsh,  before  entering  a  consent  decree  the 

116  Mass.  377;   Tripp  v,  Gifford,   155  court  should  inquire  whether  the  terms 

Mass.  109.  of  it  are  for  the  interests  of  the  infants, 

Mississippi. — Gusdofer    v.    Gundy,  it  will  be  presumed  in  the  absence  of 

72  Miss.  312.  any  showing  to  the  contrary  that  the 

Tennessee.  —  Milly    v.    Harrison,     7  court      has     performed      its      duties. 

CoIJw.  (Tenn.)  191.  Thompson    v.  Maxwell    Land    Grant, 

Texas.  —  Ivey    v.    Harrell,    i    Tex.  etc.,  Co.,  18  Supreme  Ct.  Rep.  (U.  S.) 

Civ.    App.   226.     See  also  article   In-  121. 

FANTS.  vol.  10,  p.  727  et  seq,  2.  Chicago,  etc.,  R.  Co.  v.  Kennedy, 

In    Milly    v.     Harrison,    7     Coldw.  70  111.  350. 

(Tenn.)  191,  it  was  held  that  a  decree  8.  Finney  i/.  Speed,  71  Miss.  32;  King 

hy    consent    without    a    reference    to  v.  McLean  Asylum,  64  Fed.  Rep.  325, 

ascertain  whether  01  not  it  will  be  for  21  U.  S.  App.  407. 

the  infant's  benefit  is  not  void,  and  if  4.  Illinois.  —  Ames  v.  Ames,  148  111. 

found  to  be*beneficial  it  will  not  be  re-  321;  McClay  v.  Norris,  9  111.  370. 

versed  merely  because  made  without  a  Kentucky.  —  McKee  v.  Hann,  9  Dana 

reference.  (Ky.)  526. 

In  Tripp  v.  Giflford,   155  Mass.  109,  Tennessee.  —  Loftis    v.    Loftis,     94 

the  court  said:  "  Many  of  the  numerous  Tenn.  232. 

cases  in  which  infants  sue  by  next  Texas.  —  Carlton  v.  Miller,  2  Tex. 
friends  are  never  brought  to  a  trial,  Civ.  App.  619;  Schonfield  v.  Turner, 
but  are  so  compromised  or  adjusted  by  (Tex.  1887)6  S.  W.  Rep.  628. 
the  parties  or  counsel  that  they  are  United  States.  —  Kingsbury  v.  Buck- 
disposed  of  by  judgments  entered  in  ner,  134  U.  S.  650. 
fact  by  consent.  Sometimes,  but  very  England.  —  Dupuy  v.  Welsford,  28 
rarely,  the  proposed  arrangement  is  W.  R.  762;  Ward  v.  Ward,  3  Meriv. 
brought  to  the  attention  of  the  court,  706;  Russell  v.  Sharpe,  i  Jac.  &  W. 
and   its   sanction  obtained.     In    most  462. 

instances,   however,  the  settlement  is  Where  an  infant    prosecutes  a  writ 

made  and  the  judgment  entered  with-  of  error  in  his  own  name,  a  joinder  in 

out  calling  th&  attention  of  the  presid-  error  waives  his   disability.      McClay 

ing    justice    to    ii    or    obtaining    his  v.  Norris,  9  111.  370. 

approval.     That  such  judgments  con-  A  Person  Other  than  the  One  by  Whom 

cludetheminor  we  have  no  doubt,  since  the  Suit  Was  Originally  Bronght   may 

he  is  ordinarily  bound  to  the  same  extent  bring  a  writ  of  error  for  an  infant,  such 

as  a  person  of  full  age  by  acts  done  in  writ  being  rei^arded  as  a  beginning  of 

good  faith  by  his  counsel  in  the  course  a  new  suit.     Ames  v.  Ames,  148  III.  321, 
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certiorari  by  a  guardian  ad  litem.^ 

Time  of  Taking.  —  Appeals  may  be  taken  before  the  removal  of 
the  disability  of  insanity  •  or  infancy ,•  and  the  time  for  doing  so 
is  usually  extended  beyond  that  allowed  to  persons  not  laboring 
under  any  disability.* 

The  Ordinary  Preeunptiona  and  Bulfli  of  Dedaion'on  appeal  prevail  in 
many  respects  in  cases  wherein  next  friends  or  guardians  ad  litem 
are  concerned.* 

Whore  a  Kezt  IMond  Beftiaei  to  Ap-  to  the  Circuit  Court,  and  no  question 

pealf  the  court  has  authority  to  remove  having  been  made  in  the  appeal  papers 

him.     Dupuy  v,  Welsford,  28  W.   R.  as  to  the    regularity  of  such  appear- 

762;  Ward  V.  Ward,  3Meriv.  706;  Rus-  ance,  it  must  be  assumed  for  all  further 

sell  V.  Sharpe,  i  Jac.  &  W.  462.  purposes  in  the  appellate  court  that  the 

An  Appeal  hy  an  Infimt  Knit  Bo  Sued  appointment  of  the  next  friend  and  hia 

Oat  by  Sia  Kozt  THend  or  Guardian,  and  appearance  before  the  justice  were  reg- 

where  the  appeal  is  sued  out  by  the  in-  ular.      Kearney    v.    Doyle,    22    Mich, 

fant  in  his  own  name,  and  errors  are  294.. 

assigned  by  attorney,  the  appeal  will  Where  the  complainant  in  a  bastardy 

be  dismissed  on  motion,  on  the  fact  of  process    appeared     by     attorney    but 

such    infancy   being    brought    to    the  pleaded  by  guardian,  upon  certiorari 

knowledge  of  the  court  by  affidavit,  after  judgment  it  was  held  that  the  fact 

Cook  V.  Adams,  27  Ala.  204.  that  she  was  an  infant,  not  appearing 

In  Kew  York,  under  N.  Y.  Code  Civ.  of  record,  was  not  to  be  inferred  from 

Pro.,  §   2573.  a  special  guardian  ap-  her  pleading  by  guardian,  because  a 

pointed  in  a  proceeding  pending  in  a  guardian  might  have  been  appointed 

surrogate's  court  may  take  and  prose-  for  some  cause  other    than    infancy, 

cute  an   appeal   from   the  decree  and  Com.  v,  Moore,  3  Pick.  (Mass.)  194. 

there  is  no  necessity  for  the  appoint-  In  an  action  by  a  guardian,  where 

ment  by  the  appellate  division  of  an-  guardianship  is  denied,  the  record  not 

other  special  guardian  ad  litem  to  take  showing  that  any  attention  was  called 

and   prosecute  such   appeal.      Matter  to  the  absence  of  proof  of  guardian- 

of  Stewart,  23  N.  Y.  App.  Div.  17.  ship,  and  no  assignment  of  errors  point- 

1.  Bowers  v.  Kanaday,  94  Ga.  209,  ing  to  the  defect,  the  appellate  court 
holding  that  an  affidavit  verifying  a  will  consider  the  plea  as  waived, 
petition  for  certiorari  may  be  made  by  March  v.  Walker,  48  Tex.  372. 

an  infant  provided  he    has  sufficient  An  order  dismissing  an  infant's  suit 

discretion  to  understand  the  nature  of  will  not  be  reversed  at  the  instance  of 

an  oath  and  to  form  a  rational  opinion  a  prochfin  ami  merely  because  he  ob- 

as  to  his  Interests.  jected  to  the  dismission.     Unless  it  ap- 

2.  Finney  v.  Speed,  71  Miss.  32.  pears  by  bill  of  exceptions  or  otherwise 
8.  Moss  V.  Hall,  79  Ky.  40;  Ridgely  that  it  was  prejudicial  to  the  infant, 

tf.  Bennett.   13  Lea  (Tenn.)  206.     See  theorder  must  be  presumed  to  be  right, 

also  article  Infants,  vol.  10,  p.  729.  and  must  be  sustained.     Longnecker 

An  appeal  by  an  infant  during  his  v.  Green  wade,  5  Dana  (Ky.)  516. 

minority  is  a  complete  bar  to  a  prose-  Ol^eotionB    BTot   Balaed  Below.  —  The 

cution  by  him  of  an  appeal  after  his  want  of  a  formal  order  of  appointment 

majority.     Moss  v.  Hall,  79  Ky.  40.  cannot  be  raised  for  the  first  time  on 

4.  See  Finney  v.  Speed,  71  Miss.  32;  appeal.     French  v.  Creath,  i  111.  31. 
Moss  V.    Hall,   79   Ky.  40.     See  also  Booord.  —  Unless  the  age  of  the  plain- 
ariicle  Infants,  vol.  10,  p.  730.  tiff  is  stated  in  a  complaint  or  in  an 

5.  Presumption  in  Favor  of  Lower  answer,  the  record  does  not  present  the 
Court.  —  A  cause  in  which  the  plaintiff  questionof  his  incapacity  to  sue  because 
has  appeared  by  his  next  friend  having  of  infancy.  Edwards  v.  Beall,  75  Ind. 
been  appealed  by  the  defendant  from  401;  Haugh,  etc..  Iron  Works  v.  Dnn- 
the  judgment  of  a  justice  of  the  peace  can,  2  Ind.  App.  264. 
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NIL  DEBET. 

See  articles  DEBT,  vol.  s,  p.  894;  PLEAS  AT  LAW. 


NIL  DIGIT. 


See  article*  DEFAULTS,  vol.  6,  p.  i;  DISMISSAL,  DISCON- 
TINUANCE, AND  NONSUIT,  vol.  6,  p.  823. 


NIL  HABUIT  IN  TENEMENTIS. 

Set  article  COVENANT,  vol.  5,  p.  384. 


NOLLE  PROSEQUL 

See  articles  DISMISSAL,  DISCONTINUANCE,  AND  NON- 
SUIT, vol.  6,  p.8i3;  INDICTMENTS, INFORMATIONS, 
AND  COMPLAINTS,  vol.  10,  p.  556, 


4fl^B^^^^^^>rf*^^^ih^ 


NOLO  CONTENDERE. 

See  article  ARRAIGNMENT  AND  PLEA,  vol.  a,  p.  7*7. 


^^mmt^^^m^^A^^it^mMt^t 


NOMINAL  DAMAGES. 

See  article  DAMAGES,  vol.  5,  p.  704. 


NOMINAL  PARTIES. 

See  article  PARTIES.    See  also  article  COSTS,  vol  5,  p  149. 


NON  ASSUMPSIT. 

See  articles  ASSUMPSIT,  vol.  a,  p.  987;  PLEAS  AT  LAW. 
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NON  CEPIT, 

fkt  articles  ftSPlEVINi  PLEAS  AT  14W, 


NON  DAMNIFICATUS. 

Bee  articles  BONDS,  vol.  3,  p.  663;  COVENANT^  vol.  5,  p.  383; 
DEPARTURE,  vol.  6,  p.  465;  OFFICIAL  BONDS. 


NON    DETINET. 

See  article  DETINUE,  voL  6,  p.  654. 


NON  EST  FACTUM. 

See  generally  article  PLEAS  AT  LAW, 

As  to  Plea  of  Non  Est  Factum  in  Particular  Actions  and  concerning 

special  subject  matter,  see  the  various  titles  ia  this  work,   as 

BONDS,  vol.  3,  p.  635;  COVENANT,  vol.  5,  p.  378;  DEBT, 

vol.  5,  p.  923;  and  consult  the  General  Index. 
In  Actions  on  Negotiable  Instruments,  see  article  NEGOTIABLE 

INSTRUMENTS,  ante,  p.  347. 


NON  EST  INVENTUS. 

See  article    EXECUTIONS  AGAINST    THE   BODY  AAD 
ARREST  IN  CIVIL  CASES,  vol.  8,  p.  584. 


NON  INFREGIT  CONVENTIONEM, 

See  article  COVENANT,  vol.  5,  p.  383. 


NONJOINDER. 

See  article  PARTIES,  and  references  there  given.    See  also  article 
ABATEMENT  IN  PLEADING,  vol.  i,  p.  14. 


NON  OBSTANTE  VEREDICTO. 

See  articles  JUDGMENTS,  vol.  11,  p.  912  et  seq,;  SPECIAL 
FINDINGS  OF  JURIES, 
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NON  PROSEQUITUR. 

See  article  DISMISSAL,  DISCONTINUANCE,  AND  NON- 
SUIT, vol.  6,  p.  823. 


NONRESIDENTS. 

As  to  Appeals  by^  see  article  APPEALS^  vol.  2,  p.  157. 

Appearance  ofy  see  article  APPEARANCES^  vol.  2,  p.  640. 
Arrest  of  Judgment,  see  article  ARREST  OF  JUDGMENT, 

vol.  2,  p.  797. 
Nonresidence  of  Debtor;  Exhaustion  of  Legal  Remedies,  sec  arti- 
cle CREDITORS'  BILLS,  vol.  5,  p.  523. 
Judgment  Against,  see  article  DEFAULTS,  vol.  6,  p.  34. 
Service  on  Nonresident  Infants,  see  article  INFANTS,  vol,  10, 

p.  609. 
Jurisdiction  over  Absent  Insane  Person,  see  article  INSANE 

PERSONS,  vol.  10,  pp.  1 1 75,  1 1 76. 
Jurisdiction  over  Foreign  Corporations^  see  article  JURISDIC' 

TION,  vol.  12,  p.  147. 
Jurisdiction  over  Person  or  Property  of,  see  article  JURISDIC* 

TION,  vol.  12,  p.  143. 
Examination  of  Nonresidents  Before  Trial,  see  article  EX  A  MI' 

NATION  OF  PARTIES  BEFORE  TRIAL,  vol.  8,  p.  50. 
And  see  in   general  articles  PUBLICATION;    SERVICE  OF 

PROCESS;  SUMMONS  AND  PROCESS. 


NONSUIT. 


See  article   DISMISSAL,  DISCONTINUANCE,  AND  NON^ 
SUIT,  vol.  6,  p.  823. 


NON  TENURE. 

See   articles  ABATEMENT  IN  PLEADING,   vol.    i,  p.    19; 
ENTRY,   WRIT  OF,  vol.  7,  p.  727;  REAL  ACTIONS. 


NOTARIES. 


See   articles  AFFIDAVITS,  vol.    i,  p.  329;   ATTACHMENT, 
vol.  3,  p.  6. 


NOTES. 


See  article  NEGOTIABLE  INSTRUMENTS,  ante,  p.  347. 
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NOTES  OF  ISSUE. 

By  Alfred  Pizey. 

L  DsFnriTiOH  avd  Ceasactsb,  1063. 
n.  Wheh  Filed,  1064. 

1.  In  General^  1064. 

2.  Amended  Pleadings^  1064. 

3.  Supplemental  P leadings ^  1065. 

4.  Cause  Reversed  on  Appeal^  1065. 
ni   AXEHDMEVT8,   I065. 

CROSS-REFERENCES. 

See  generally  articles  CALENDARS  AND  TRIAL  DOCKETS, 

vol.  3,  p.  801. 
As  to  Notice  of  Trial,  see  article  TRIALS. 

L  Defihitiov  aed  Ceaxactsb.  —  A  note  of  issue  is  a  memo- 
randum filed  with  the  clerk  of  the  court,  to  regulate  the  order  in 
which  a  civil  cause  shall  appear  on  the  trial  calendar  and  the  time 
and  manner  of  entering  it.  This  method  of  getting  causes  on 
the  trial  calendar  is  followed  in  several  states.  The  note  may  be 
made  out  by  either  party  to  the  suit.  What  it  shall  contain,  and 
how  and  when  it  shall  be  filed,  are  determined  by  the  local  statutes 
and  by  rules  of  court  not  inconsistent  therewith.* 

1.  The  states    having  this   practice  1994,   Appeals  and  Certiorari,   Issue, 

and  the  sections  of  the  codes  or  statutes  §1.     See  also  Rules  XIV.,  XV.,  Old 

applicable  are  the  following:  Circuit  Court  Rules,  3  Pin.  (Wis.)  563. 

Michigan, — 2  How.  Annot.  Stat.  1882,  Votes  of  Issne  in  Sonth  Carolina.  —  In 

^  7552.     See  also  Circuit  Court  Rule  16,  South  Carolina  the  note  of  issue  consists 

Stevens's  Mich.  Rev.  Rules  of  Practice,  in  an  indorsement  made  by  the  plaintiff 

Minnesota.  —  2   Minn.   Slat.    1894,  §  upon  the  summons  and  complaint,  or 

5362;  I  Minn.  Stat.  1894,  g§  1337,  4861.  by  the  defendant  upon  a  copy  of  said 

New  Mexico,  —  A  similar  practice  ex-  papers,  giving  the  date  of  the  issue  and 

ists  in  New  Mexico  for   cases  where  the  number  of  the  calendar  upon  which 

jury  trials  are  necessary.     Comp.  Laws  it  shall  be  placed.     Claussen  v.  John- 

i8q7,  §  2685,  subsec.  112.  son.  32  S.  Car.   86;    Steffens  v.   Bul- 

N'ew     York.  —  Code    of     Civ.    Pro.  winkle,  48  S.  Car.  357;  Camden  Bank 

(Diossy   1891),  §  977  (amended  1896,  i  v.  Thompson,  46  S.  Car.  499;  Threatt 

Laws,  p.  645,  c.  565),  §^  794,  795,  3162.  v.  Brewer  Min.  Co.,  42  S.  Car.  92. 

See  also  Regulations  of  Circuit  Calen-  Kotice  of  Argument.  —  Under  an  early 

dars,  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  rule  of  the  Supreme  Court  of  New  Jer- 

345.  sey  a  similar  practice  was  required  with 

North     Dakota.  —  Rev.    Code    1895,  reference  to  docketing  a  case  for  argu- 

§  5422.  ment.     It   was,   however,   held   to   be 

South  Carolina,  —  Code  1893,  §  276.  merely   for    the    convenience    of    the 

South  Dakota,  —  Comp.   Laws  1887,  clerk,  and  the  failure  to  file  a  note  was 

§  5034.  no  ground  for  striking  out  the  cause. 

Washington,  —  2  Codes  and  Statutes  Kennedy  «/.  Kennedy,  18  N.  J.   L.   51, 

1897,  §  4970.  overruling  Earl  v.    Burr,    12  N.   J.  L. 

Wisconsin,  —  2  Sut.  1898,  §  2845,  P-  321. 
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men  FUed.                         NOTES  OF  ISSUE.  AmttDdad  Plaadbgi. 

n.  Whev  Fileb  —  1.  In  OeneraL  —  To  get  a  cause  properly  on 
the  calendar,  the  note  of  issue  should  be  filed  with  reference  to 
the  term  for  which  the  cause  is  noticed  for  trial.  Otherwise  it 
will  have  no  validity.^ 

2.  Amended  Plea4ili|r>*  —  Where  a  change  of  issue  takes  place 

by  virtue  of  amendments  to  the  pleading,  the  vitality  of  the  old 
note  of  issue  is  gone  and  a  new  note  is  necessary  to  get  the  cause 
on  the  docket  for  a  subsequent  term.* 

In  0mm  Tramferred  to  VewTorktn-  Ct.)295;  Fisher  v.  Gunn,  12  Misc.  Rep. 

preme  Court  by  Conttitntion  of  1894. —  (N.  Y.  Super.  Ct.)  207;  Gair  v.  Birmiog- 

Rale  8  of  the  Appellate  Division  of  the  ham,  20  Civ.   Pro.   Rep.  (N.  Y.  Super. 

N.   Y.  Supreme  Court  relating  to  the  Ct.)  233;  Graham  r.  Stirling  Ins.  Co., 

filingof  notes  of  issue  must  be  complied  19  Civ.   Pro.   Rep.  (N.   Y.  C.  PI.)  452; 

with  in  cases  transferred  to   the  Su-  Coler  v.  Lamb,   19  N.   Y.  App.   Div. 

preme  Court  by  section  5  of  article  6 of  236;  Ostrander  v.  Conkey,  20  Hun  (N. 

the  constitution  of  1894.      Finelite  v.  Y.)  421:  Haskin  v.  Murray,  (Supreme 

Dorian,  14  N.  Y.  App.  Div.  125.  Ct.)5i  N.  Y.  Supp.  542.  G^M/ra,  Stevens 

Srror  in  Hame  of  Party.  —  A  note  of  v.  Curry,  10  Minn.  316. 

is3ue  in  which  the  Christian  name  of  a  In   Graham  v.  Stirling  Ins.  Co.,  19 

pirty  was  wrongfully  given  will  not  be  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  452,  the 

invalid  on  that  account,  where  it  was  court,  in  considering  this  subject,  said 

apparent   that   the   error  was    merely  that  *' the  note  of  issue  required  by  the 

clerical,  and  the  adverse  party  was  not  code  to  be  filed  should  be  tiled  as  often 

in  fact  misled  thereby.     Homberger  v.  as  the   issue  is  changed   In  order  to 

Brandenberg,  35  Minn.  401.  comply  with  the  code;  that  the  cause  is 

1.  Siefke   v.   Siefke,   21   Misc.    Rep.  not  on   the  calendar  according  to  its 

(N.   Y.  Supreme  Ct.)  407;    Bruxey  v,  date  of  issue   unless  on  the  calendar 

Burke.  21   Misc.  Rep.  (M.  Y.  Supreme  under  the  date  of  the  new  issue;  that 

Ct.)  564;  Go  wing  V.  Levy,  22  Civ.  Pro.  the  code  has  not  provided  for  the  care 

Rep.  (NT.  Y.  Supreme  Ct.)  10;  Finelite  of  amendments  after  issue  joined,  and 

V.    Dorian,    14  N.   Y.  App.   Div.    125;  the  provisions  of  section  977  do   not 

Leonard  v.  Faber,   28  Civ.  Pro.   Rep.  apply  to  such  a  case;  and,  finally,  that 

(N.  Y.  Supreme  Ct.)  18.  the  delay  caused  by  a  new  notice  is 

Wifoontin  and  Miohigan.  —  In  Wiscon-  for  the  plaintiff  to  consider  when  he  ap- 

sin  it  is  discretionary  with  the  court  to  plies  for  his  amendment." 

place   the  cause  on   the   trial  docket,  "  By   the  service  of    the    amended 

though  no  note  of  issue  is  filed,  if  the  pleading  the  issue  theretofore  joined 

cause  has  been    properly  noticed  for  and  noticed  for  trial  was  destroyed,  and 

trial.     2  Wis.  Stat.  1898,  §  2845.     And  the  action  cannot  be  brought  on  to  trial 

it  is  so  provided  by  rule  in  Michigan,  by  plaintiff  until  the  new  issues  have 

Rule    16,    Cir.    Ct.    Rules,    Stevens's  been    regularly   noticed    for  trial   by 

Mich.  Rev.  Rules  of  Practice.  him."     Yates  r.    McAdam,    18    Misc. 

Hew  York. —  In  the  first  judicial  dis-  Rep.  (N.  Y.  Supreme  Ct.)  295. 

frict,  where  a  cause  has  been  properly  As   to   when   the   old   note   may  be 

noticed  for  trial  for  a  term  and  a  note  amended  nunc  pro  tunc  and  no  new 

of  issue  filed,  no  new  note  of  irsue  is  note    need     be   filed,   see  infra.    III. 

necessary  for  succeeding  terms,  in  the  Amendments. 

absence  of  a  change  of  issue  by  virtue  Waivor  of  Filing.  —  The  filing  of  a 

of  amended   pleadings  (see  infra^  II.  new     note     after    issues    have     been 

2.  Amended  Pleadings),  but  the  action  re-  changed  by  amendment  will  be  waived 

mains  on  the  calendar  until  disposed  by    a    failure    of    the    adverse    party 

of.     Marden  v.  Marden,  28  N.  Y.  App.  promptly  to  stand  on  his  rights.     Levey 

Div.   301,    27    Civ.   Pro.    Rep.   (N.    Y.  t/.  Tribune  Assoc,  22  Misc.  Rep.  (N. 

Supreme  Ct.)  279.  Y.  Supreme  Ct.)  245. 

S.  Leonard   v,    Faber,   28   Civ.    Pro.  And  in    a  case   in   Michigan  (Sher- 

Rep.  (N.  Y.  Supreme  Ct.)  18;  Romaine  wood,  C.  J.,  dissenting),  it  was  deter- 

V.    Bowdoin,    70    Hun    (N.    Y.)    366;  mined    that    the    absence  of    all    the 

Wright  V.  Zimmerman,  21  Misc.  Rep.  statutory  prerequisites  for  bringing  on 

(N.  Y.  Supreme  Ct.)  407;  Yates  v.  Mc-  a  trial  might  be  waived.     Peninsular 

Adam,  i8  Misc.  Rep.  (N.  Y.  Supreme  Stove  Co.  v,  Osmun,  73  Mich.  570. 
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3.  Sapplemental  Pleadinga.  —  Supplemental  pleadings,  howevei , 
have  no  effect  on  the  issues  and  do  not  require  the  filing  of  a  new 
note.* 

4.  Canae  Bevened  on  AppeaL  —  Where  a  cause  has  been  reversed 
in  a  higher  court  and  remanded  for  another  trial,  it  seems  that  a 
new  note  of  issue  is  unnecessary.* 

UL  Ambvdmevtb  —  In  General.  —  A  failure  to  file  any  note  ol 
issue  in  a  case  will  not  generally  be  remedied  by  a  permission  to 
file  one  nunc  pro  tuncJ^  But  such  permission  may  be  given  as  a 
condition  of  granting  a  favor  to  the  adverse  party  in  the  suit,  as 
the  right  to  amend  and  the  like.* 

Amending  Old  Hote.  —  After  the  issues  have  been  changed  by 
amendments  to  the  pleading,  a  note  of  issue  previously  filed  of 
record  may  be  amended  nunc  pro  tunc  if  the  case  has  been 
properly  noticed  for  trial.* 

1.  Lovatt  V.  Watson,  35  Hun  (N.  Y.)  term.    Clinton  v.  Myers,  43  How.  Pr. 

553:  Fisher  V,  Gunn,  12  Misc.  Rep.  (N.  (N.  Y.  Supreme  Ct.)  95.     But  where  the 

Y.  Super.  Ct.)  207.     See  also  Myers  v,  party  waited  until  the  last  day  but  one 

Metropolitan  El.   R.  Co.,  19  Civ.  Pro.  lor  filing  a  note  of  issue  and  then  was 

Rep.  (N.  Y.  C.  PI.)  448.  unavoidably  prevented  from  filing  it, 

*'  The  distinction  between  a  supple-  no  relief  would  be  granted.     Wilkin  v, 

mental  and  an   amended  pleading  is  Pearce,  4  How.  Pr.  (N.  Y.  Ct.  App.)  26. 

that  the  latter  takes  the  place  of  the  Fint  Bepartment  New  York  Safireme 

original,    while   the   former  does  not.  Court.  —  A  failure  to  file  a  note  of  issue 

When  an  amended  complaint  is  served,  with  the  clerk  of  part  3  of  the  special 

it  supersedes  the  original  for  the  pur-  teim    in   the   first  judicial  district,  as 

poses  of  the  issues  in  an  action.     A  required    by  rule    8   of  the  appellate 

supplemental      complaint,      however,  division  of  the  first  department  of  the 

never  takes  the  place  of  an  original,  Supreme  Court,  may  be  remedied  by 

and  the  issues  joined  under  the  original  properly     moving    under    that    rule, 

pleadings  remain  as  issues  to  be  tried  rinelite  v.  Dorian,  14  N.  Y.  App.  Div. 

in  the  action;  and,  indeed,  as  a  gen-  125. 

eral  rule,    a   supplemental  complaint  i,  Wright  v,  Zimmerman,  2i  Misc. 

does  not    state  a    cause    of    action."  Rep.  (N,  Y.  Supreme  Ct.)  407;  Yates  v. 

Fisher  v.  Gunn,  12  Misc.   Rep.  (N.   Y.  McAdam,  18  Misc.  Rep.  (N.  Y.  Supreme 

Super.  Ct.)  207.  Ct.)  295;  Graham  v.  Stirling  Ins.  Co., 

S.  Watson  v.  Phyfe,  18  Abb.  N.  Cas.  19  Civ.   Pro.   Rep.  (N.  Y.  C.  PI.)  452; 

(N.  Y.  Supreme  Ct.)  484,  44  Hun  (N.  Myers  v.  Metropolitan  El.   R,  Co.,  19 

Y.)  562.18  Abb.  N.  Cas.  (N.  Y.)  469,  Civ.    Pro.   Rep.   (N.    Y.   C.   PI.)   448; 

12  Civ.  Pro.  Rep.  (N.  Y.)  173.     Contra^  National  Carbonating  Co.  v.  Standard 

Mead  v,  Billings,  43  Minn.  239.  Aerating  Co.,  (Supreme  Ct.)  47  N.  Y. 

3.  National  Carbonating  Co.  V.  Stand-  Supp.     1016,    where    the    court    said: 

ard  Aerating  Co.,  (Supreme  Ct.)  47  N,  **  While  the  court  may  incorporate  such 

Y.   Supp.    1016;   Bruxey  v,  Burke,  21  a  provision  in  an  order  as  a  condition 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  564.  of  granting  a  favor  for  which  the  oppo- 

Filing  Hota  in  Wrong  Oflloe.  —  A  mis-  site  party  applies,  it  becomes  effective 

take   made   through    filing  a  note  of  only   through    the  acceptance  of  the 

issue  in  the  wrong  office  may  be  reme-  benefits  of  the  order  granting  the  relief 

died  by  an  order  nunc  pro  tunc.    Tweedy  asked  for." 

V.  United  L.  Ins.  Assoc.,  24  Civ.  Pro.  6.  Wright  v.  Zimmerman,  21  Misc. 

Rep.  (N.  Y.  C.  PI.)  259.  Rep.  (N.  Y.  Supreme  Ct,)407:  Bruxey 

Under  Sarly  Kew  York  Codes.  —  Under  v,-  Burke,  21   Misc.    Rep.   (N.   Y.  Su- 

scction  174 of  the  code,  which  provided  preme  Ct.)  564;    Fisher  v,   Gunn,   12 

that  the  court  may   in  its  discretion  Misc.  Rep.  (N.  Y.  Super.  Ct.)207;  Gair 

**  supply  an  omission  in  any  proceed-  v.  Birmingham,  20  Civ.  Pro.  Rep.  (N. 

ing,"  a  note  of  issue  not  filed  through  Y.  Super.  Ct.)  233;  Honeywell  v,  Shaf- 

mistake    might    be    supplied    if     re-  fer,  18  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.) 

lief  was  asked  on  the  first  day  of  the  336. 
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St^axXxcXt  ARRAIGNMENT  AND  PLEA,  yo\.  2,  p.  760;  COVE- 
NANT, vol.  5,  p.  383;  FLEAS  AT  LAW  J  TRESPASS. 


NOTICE. 

By  S.  B.  Fisher. 


L   HSCE88ITT  TO  AVEB  HOTIOE,  I066. 

1.  Matter  Within  Peculiar  Knowledge  of  Plaintiffs  1066. 

2.  Matter  Not  Within  Peculiar  Knowledge  0/  Plaintiff y  1067. 

3.  Effect  of  Omissions  or  Defects ^  1068. 

a.  At  Common  Law^  1068. 
3.    Under  the  Code,  1069. 

n.  Aysbxekt  of  Excuse  or  Waitsb,  1069. 

1.  What  Allegations  Necessary^  1069. 

2.  Proof  Under  Averment  of  Due  Notice^  loyo. 

in.  Mavheb  of  Alleoivo  Hotioe,  1 07 1. 

1.  Jn  General,  1071. 

2 .  Time  of  Notice y  i  o  7 1 . 

3.  Notice  to' Proper  Person^  1072. 

4.  Constructive  Notice ,  1072. 

17.  Flea  ob  Anbweb  Deittivo  Hotioe,  1072. 

1.  In  General y  1072. 

2.  Requisite  Allegations,  1072. 

3.  By  Bona  Fide  Purchaser ^  1073. 

CROSS-REFERENCES. 

As  to  matters  of  Substantive  Law    and  Evidence,   consult  the   title 
NOTICE,  Am.  and  Eng.  Encyc.  of  Law. 
Notice  when  Used  as  a  Process  in  Interlocutory  Proceedings  or 

Otherwise,  see  article  SUMMONS  AND  PROCESS. 
Notice  of  Defense,  see  article  NOTICE  OR  BRIEF  ST  A  TE- 
MENT  OF  DEFENSE,  post. 
As  to  the  Numerous  Notices  of  Various  Kinds  Used  in  Prcutice,  see 
the  particular  titles  in  this  work,  and  consult  the  General 
Index  under  the  title  NOTICE, 

L  Hecebbitt  to  Ayeb  Hotice  —  1.  Hatter  Within  Peculiar  Knowl- 
edge of  Plaintiff  —  The  General  Bole  in  regard  to  the  averment  of 
notice  is  that  where  the  matter  alleged  in  the  pleading  is  to  be 
considered  as  lying  more  properly  in  the  knowledge  of  the  plain- 
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VM6Mit7  to  Aver  ffotloa.                NOTICE.  Knowledge  of  JPlalntii!: 

tiff  than  of  the  defendant,  the  plaintiff  should  allege  that  the 
defendant  had  notice  thereof.* 

Hotiee  VeooMary  \ij  Termi  or  Vature  of  Gontraet.  —  Whenever  notice  is 
necessary  either  by  the  terms  or  nature  of  the  contract,  it  is  the 
gist  of  the  action  and  must  be  specially  averred  in  the  declaration, 
petition,  or  complaint,  since  without  such  averment  no  complete 
right  of  action  can  appear.* 

2.  Matter  Hot  Within  Peculiar  Knowledge  of  Plaintiff  —  VoUoe 
Veed  Vot  Be  Averred  when  the  matter  does  not  lie  more  properly  in 
the  knowledge  of  the  plaintiff  than  of  the  defendant,*  or  where 

1.  Alabama,  —  Huff   v.   CampbeU,    i  2  Doug.  679;  Bristow  z/.  Waddington, 

Stew.  (Ala.)  543;  Lawson  v.  Townes,  2  2  B.  &  P.  N.  R.  355;  Lundie  v,  Robert- 

Ala.  373.  son,  7  East  231. 

Connecticut.  —  Hammond  w.  Gilmorc,  2.  Watson  v.  Walker,  23  N.  Ji.  471; 

14  Conn.  486;  Spalding  v.  Spalding,  2  Lent    v.     Padelford,    10    Mass.    238; 

Root  (Conn.)  273;  Spencer  v.  Overton,  Clough  v.   Hoffman,  5  Wend.  (N.  Y.) 

I  Day  (Conn.)  183.  500;    Rex  v,  Hollond,  5  T.  R.  621;  i 

Illinois.  —  Chase  v.  Sycamore,  etc.,  Saund.  on  Plead,  and  Ev.  132. 

R.  Co.,  38  111.  215.  8.  Alabama.  —  Huff  v.   Campbell,    I 

Iowa.  —  Brace    v.    Reid,   3    Greene  Stew.  (Ala.)  543. 

(Iowa)  422.  California.  —  People   v.  Edwards,  9 

Kentucky.  —  Rountree   v.  Hendrick,  Cal.  286. 

I  B.  Mon.  (Ky.)  189.  Connecticut,  —  Marcy  v.  Crawford,  16 

Massachusetts.  —  Lent   v.  Padelford,  Conn.  549;  Hammond  v.  Gilmore,  14 

10   Mass.    238;  Spooner  v.  Baxter,  16  Conn.  486;    Ward  v.  Henry,  5  Conn. 

Pick.  (Mass.) 411;  Whitaker  v.  Smith,  4  600;     Spalding    v.    Spalding,   2    Root 

Pick.  (Mass.)  83.  (Conn.) 273;  Bulkleyt/.  Elderkin,  Kirby 

Michiifan.  —  Barrows  v.  Baughman,  (Conn.)  188;    Jones  t'.   Hoyt,  25  Conn. 

9  Mich.  213.  385;  Breed  v.  Hillhouse,  7  Conn.  523; 

New      Hampshire.  —  Hillsborough  Williams  z/.  Granger,  4  Day  (Conn.)  444. 

County  V.  Londonderry,  43  N.  H.  451;  Kentucky.  —  Muldrow  v.  M'Cleland, 

Watson  V.  Walker,  23  N.  H.  471;  Dix  i  Litt.  (Ky.)  i;  Keys  v.  Powell,  2  A.  K. 

V.  Flanders,  i  N.  H.  246.  Marsh.  (Ky.)  253;  Peck  v.  M'Murtry, 

AVw  York.  —  Cole  v.  Jessup.  2  Barb.  2  A.  K.  Marsh.  (Ky.)  358. 

(N.    Y.)   309;    Clough   V.    Hoffman,    5  Massachusetts.  —  Lent    v.    Padelford, 

Wend.  (N.  Y.)  500;  Shultz  v.  Depuy,  3  10  Mass.   230;   Hobart  v.  Hilliard,  11 

Abb.  Pr.  (N.  Y.  Super.  Ct.)252;  Harker  Pick.  (Mass.)  143. 

V.  Anderson,  21  Wend.  (N.  Y.)  372.  New      Hampshire.  —   Hillsborough 

Ohio,  —  Bush  V.  Critchfield,  4  Ohio  County  v.  Londonderry,  43  N.  H.  451; 

103.  Watson  V.  Walker,  23  N.  H.  471;  Dix 

Pennsylvania.  —  Weigley  v.  Weir,  7  v.  Flanders,  i  N.  H.  246. 

S.  &  R.  (Pa.)  309.  New   York.  —  Clough  v.  Hoffman,  5 

Tennessee,  —  Tumley   v,  Clarksville,  Wend.  (N.  Y.)  500;  Kemble  v.  Wallis, 

etc.,  R.  Co.,  2  Coldw.  (Tenn.)  327;  Har-  10  Wend.  (N.  Y.)  374. 

Ian  V.  Dew,  3  Head  (Tenn.)  505;  Knott  Ohio.  —  Bush  v.  Critchfield,  4  Ohio 

V.  Hicks,  2  Humph.  (Tenn.)  162.  105. 

Virginia.  — Austin  v,  Richardson,  3  England.  —  Com.  Dig.,  Pleader,  c.  75; 

Call  (Va.)  201.  Smith  v. ,   11   Mod.  48;  Cutler  v. 

Wisconsin.  —  Catlin  v,  Jones,  I  Pin.  Southern,  i  Saund.  116;  Cole's  Case,  i 

(Wis.)  130;  Suscnguth  v.  Rantoul,  48  Cro.  Eliz.  97;  Rex  v.  Hollond,  5  T.  R. 

Wis.  334.  607. 

United  States.  —  Slacum  v.  Pomery,  6  Demand  of  Perfbnnanee  of  Contract.  — 

Cranch  (U.  S.)  221.  Where  a  promise  is  to  do  a  certain  act 

England.  —  Com.  Dig.,  Pleader,  c.  73;  or  pay  a  sum  of  money,  and  the  defend- 

Palgrave   v,  Windham,    i    Stra.    212;  ant  has  not  done  the  act,  a  special  re- 

Brable  v.  Holly  well,  i  Cro.  Eliz.  250;  quest  to  pay  the  money  need  not  be 

Rex  V,  Hollond,  5  T.  R.  624;  Smith  v,  alleged.     Lent  v.  Padelford,  10  Mass. 

— •,  II  Mod. 48;  Rushton  v.  Aspinall,  230. 
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the  defendant  has  the  same  means  of  information  as  the  plaintiff.^ 
Aetioni  on  Awardi.  —  Although  it  is  the  usual  practice  to  aver  in 
an  action  of  debt  upon  an  award  that  the  defendant  had  notice 
of  the  award,*  yet  such  averment  is  held  to  be  unnecessary,*  since 
the  defendant  in  such  a  case  may  take  notice  of  the  award  as  well 
as  the  plaintiff.** 

Aotion  on  Indemnity  Bond.  —  If  a  man  be  bound  to  another  to  in- 
demnify him  against  the  acts  of  a  third  person,  no  notice  of  those 
acts  is  necessary  to  be  alleged.* 

3.  Effect  of  Omissions  or  Defects  —  a.  At  Common  Law  — 
Aider  by  Verdict.  —  At  common  law  it  seems  that  while  the  omission 

ninstration  —  Delivery    of  Bond    to  4.  Hodsden  v.    Harridge,   a   Saand. 

Obligor,  —  A  declaration    stating  that  62^1,  note;  Fraunce's  Case,  Cro.  Car. 

the  defendant  promised  to  pay  in  con-  133. 

sideration  that  the  plaintiff  would  de-  Where  Sabmliiion  Beqairee  Notice.  -^ 

liver  up  such  a  bond,  averring  generally  Where,  however,  it  is  provided  that  the 

that  the  bond  was  given  up,  is  good,  award  should  be  notified  to  the  parties, 

without  stating  notice  to  the  defendant,  it  is  no  award  until  notice  be  given, 

or  stating  to  whom  the  bond  was  deli v-  Hodsden  v,   Harridge,  2  Saund.  62tf, 

ered.     Smith  v, ,  11  Mod.  48.  note. 

Timefdr  Ferfonnsnoe.  —  Where  one  re-  5.  Lilly  v.  Hewitt,  11  Price  494;  Cut- 

ceives  lottery  tickets  from  a  manager  of  ler  v.  Southern,  i  Saund.  116;  i  Chitty's 

a  lottery,  promising  to  return  them  three  Pleading,  320;  Com.  Dig.,  tit.  Pleader, 

days  before  the  day  to  be  appointed  by  C,  73;  Ciough  v,  Hoffman,  5  Wend.  (N. 

the  manager  for  drawing  the  lottery,  Y.)49g. 

or  pay  five  dollars  for  each  ticket,  he  is  lUnstration.  —  Where,  on  the  dissolu- 
bound  to  take  notice  of  the  day  ap-  tion  of  a  firm,  one  of  the  partners  cove- 
pointed  at  his  peril,  and  there  can  be  a  nants  to  pay  all  the  company's  debts, 
recovery  for  a  breach  of  the  contract  in  an  action  against  him  for  a  breach 
without  alleging  and  proving  notice  of  of  that  covenant  by  his  partner,  who 
the  day  of  drawing.  Dix  v,  Flanders,  has  been  compelled  to  pay  a  debt  of  the 
I  N.  H.  246.  firm,  it  is  not  necessary  to  aver  notice 

Amount  of  Indebtedness,  —  An  action  to    the    defendant    of    the    debt,    nor 

lies  on  a  promise  to  pay  or  secure  an  ac-  of   the   suit,    recovery,   and   payment, 

count  for   services  rendered,  without  Ciough  v.   Iloffman,  5  Wend.  (N.  Y.) 

averring  notice  of  Its  amount.     Bulkley  499.     In  this  case  the  court  said:  "I 

V.  Elderkin,  Kirby  (Conn.)  188.  am   inclined   to   think   that   the  aver- 

1.  Huff  V,  Campbell,  i  Stew.  (Ala.)  ments,  the  want  of  which  is  objected 
543;  Jones  v.  Hoyt,  25  Conn.  385;  Mul-  to,  were  not  necessary,  and  that  the  dec- 
drow  V.  M'CIeland,  i  Litt.  (Ky.)  i;  laration  is  good  upon  general  demur- 
Keys  V.  Powell,  2  A,  K.  Marsh.  (Ky.)  rer.  The  covenant  of  the  defendants 
253;  Hobartz/.  Hilliard,  11  Pick.  (Mass.)  bound  them  not  only  to  indemnify  the 
143;  Dix  V.  Flanders,  i  N.  H.  246;  plaintiff  against,  but  also  absolutely  to 
Lamphere  v.  Cowen,  42  Vt.  175.  pay,   all   the    company   debts.     These 

Defendant's  Keane  of  Ascertaining  Fact,  debts  must  be  presumed  to  be  as  well 
—  An  averment  of  notice  of  a  fact  is  known  to  the  defendants  as  to  the 
unnecessary  if  the  fact  is  reasonably  plaintiff.  It  is  also  to  be  presumed, 
as  well  within  the  knowledge  of  the  nay,  it  is  expressly  averred  in  the  sec- 
defendant  as  of  the  plaintiff,  or  if  the  ond  count,  that  all  the  books  of  ac- 
defendant  has  the  means  of  ascertain-  count,  vouchers,  etc.,  belonging  to  the 
ing  the  happening  of  the  contingency,  firm  were  handed  over  and  transferred 
Peck  V.  M'Murtry,  3  A.  K.  Marsh,  to  them.  They  therefore  had  more 
(Ky.)358.  ample  means  for  ascertaining  the  debts 

2.  Hodsden  v,  Harrldge,  3  Saund.  due  from  as  well  to  the  firm  than  were 
62^,  note.  in  the  possession  of  the  plaintiff;  and 

8.  Hodsden  v,  Harridge,  2  Saund.  it  is  a  general  rule  in  pleading  that 
62a,  note;  Rex  r.  Hollond,  5  T.  R,  where  the  matter  does  not  lie  more 
620.  properly  in  the  knowledge  of  the  plain- 
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to  aver  notice  when  necessary  would  be  fatal  on  demurrer  oi* 
Would  vitiate  a  judgment  by  default,*  it  will  be  aided  by  verdict.* 

h.  Under  the  Code — Omluion  to  Aver  iTotiee  I^tal.  —  According 
to  the  decisions  in  the  code  states  it  would  seem  that  the  omis- 
sion to  aver  notice,  when  necessary,  is  fatal,  and  is  not  aided  by 
verdict,*  but  is  ground  for  reversal  upon  appeal."* 

llaMon  of  Bole.  —  This  is  based  upon  the  ground  that  the  omis- 
sion is  not  matter  of  form  to  be  cured  by  the  judgment,*  but 
that,  by  reason  of  such  omission,  there  is  a  failure  to  state  any 
title  or  cause  of  action.* 

n.  Ayebmekt  of  Excuse  or  Waiyeb — 1.  What  AUegatioiui 
S'ecesflary.  —  Where  no  notice  has  been  given  and  the  plaintiff 

tiff  than  of  the  defendant,  notice  need  altered  the  character  of  the  paper  in 

not  be  averred/  other  respects.     It  is  still  a  pure  com- 

1.  V,    Henning,  Cro.  Jac.  432;  merclal  transaction  governed  by  com- 

Chicty's  Pleading  339.  mercial  law.     Notice  of  the  protest  is 

2.  Spencer  v.  Overton,  i  Day  (Conn.)  still  necessary,  and  the  omission  to 
183:  Rountree  v.  Hendrick,  i  B.  Mon.  aver  it  in  the  declaration  is  still  fatal. 
(Ky.)  189;  Colt  V.  Root,  17  Mass.  229;  Had  this  error  been  moved  in  arrest  of 
Crocker  v.  Gilbert,  9  Cush.  (Mass.)  judgment,  it  is  presumable  the  judg- 
131;  Weigley  v.  Weir,  7  S.  &  R.  (Pa.)  ment  would  have  been  arrested;  but  it 
309;  Pasteur  V.Parker,  3  Rand.  (Va.)  458;  is  not  too  late  to  allege  as  error,  in  this 
Palgrave  v,  Windham,  i  Stra.  214;  Sey-  court,  a  fault  in  the  declaration  which 
mour  V.  Gartside.  2  D.  &  R.  55,  16  £.  ought  to  have  prevented  the  rendition 
C.  L.  72.  of  a  judgment  in  the  court  below.     The 

notion  in  Airest  Denied*  —  In  Colt  v.  judgment  is  reversed,  and  the  cause 

Root,    17    Mass.   229,    the   court  said:  remanded  with  direction  that  the  judg- 

"  The  motion   in   arrest  of  .judgment  ment  be  arrested." 

cannot    obtain.      The  declaration,  al-  5.  Harlan  t/.   Dew,  3  Head(Tenn.) 

though  defective  in  form,  is  substan-  505. 

tially  good  after  verdict.     A  sufficient  6.  Harlan  v.   Dew,   3   Head  (Tenn.) 

consideration  for  the  promise  is  shown  505;  Tumley  z'.  Clarksville,  etc.,  R.  Co., 

and  the  promise  is  distinctly  averred.  2  Coldw.  (Tenn.)  327. 

The  declaration    is  defective    in    not  In   Harlan  v.   Dew,  3  Head  (Tenn.) 

alleging  notice  to  the  defendant   that  505,  it  was  said:  "  It  wds  decided  by 

the  plaintiff  had   performed   the  con-  the  Supreme  Court  of  this  state,  at  its 

dition  which  was  the  consideration  of  December    term,    1840,    in    Knott    v. 

the  promise.     But  this  notice  must  be  Hicks,  2  Humph.  (Tenn.)  162,  that  the 

presumed  to  have  been  proved,  as  it  want  of  an  averment  of  notice  of  the 

was  involved  in  the  issue  and  necessary  dishonor  of  a    note  in  a  declaration 

to  have  been  proved  or  admitted.     The  against  the  indorser  was  fatal  to  the 

defect  is  therefore  cured  by  the  ver-  plaintiff's  title,  and  was  not  aided  by 

diet.**  verdict.     And  «/<?rA*<;ri  this  must  be  so 

3.  Knott  V.  Hicks,  2  Humph.  (Tenn.)  in  a  judgment  by  default.  There  is 
162;  Harlan  v.  Dew,  3  Head  (Tenn.)  nothing  in  the  code  which  shakes  this 
505;  Slacum  V.  Pomery,  6  Cranch  (U.  well-established  rule  ol  pleading,  but 
S.)  221.  much  to  confirm  it.     The    precedents 

4.  Tumley  v,  Clarksville,  etc.,  R.  Co.,  there  given  show  that  these  averments 
2  Cold  w.  (Tenn.)  327;  Slacum  V.  Pomery,  are  still  required,  and  at  section  2883  it 
6  Cranch  (U.  S.)  221,  wheie  the  court,  is  made  the  duty  of  the  court  to  see  that 
holding  that  it  is  not  too  late  to  allege  as  the  rules  of  pleading  are  substantially 
error  in  the  appellate  court  a  fault  in  the  adhered  to,  and  for  this  purpose  it  is 
declaration  which  ought  to  have  pre-  empowered  to  impose  terms  upon  de- 
vented  the  rendition  of  a  judgment  in  linquents.  The  omission  cannot  be 
the  court  below,  said:  '*  In  giving  the  obviated  upon  the  notion  that  it  is  a 
action  of  debt  to  the  holder  of  a  bill  of  matter  of  form,  or  iseUred  by  the  judg- 
exchange,  and  in  giving  it  the  dignity  ment.  It  is  not  the  case  of  a  defective 
of  a  specialty,  the  legislature  has  not  statement  of  a  valid  title,  or  right  of 
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relies  on  facts  excusing  such  notice  or  showing  a  waiver  thereof, 
such  facts  must  be  specifically  alleged  by  the  plaintiff.*  This  is 
in  accordance  with  the  rule  that  all  the  facts  which  constitute  the 
cause  of  action  must  be  stated  by  the  plaintiff,  and  every  fact  on 
which  an  action  depends  is  deemed  constitutive.* 

2.  Proof  Xrnder  Averment  of  Dae  Hotioe.  —  Although,  according 
to  numerous  early  decisions,  both  in  England  and  in  this  country, 
it  has  been  held  that  facts  excusing  notice  or  showing  waiver 
thereof  may  be  given  in  evidence  under  an  averment  of  due 
notice,*  yet  the  better  rule  is,  it  would  seem,  that  such  facts  in 

recovery,  which  may  be  aided  by  ver-  any,  were  taken  to  give  it,  or  of  the 

diet;  but  it  is  the  entire  neglect  to  state  causes  of  the  failure  to  give  it,  or  of  the 

any  title  whatever."  facts  relied  on  to  excuse  the  want  of  it, 

1.  Indiana.  — Curtis  t^.  State  Bank,  6  he  of  course  is  presumed  to  have  no 

Blackf.  (Ind.)  312.  knowledge.     These  are  matters  within 

Iowa,  —  Lumbert  v.  Palmer,  29  Iowa  the  knowledge  peculiarly  of  the  plain- 

104.  tiff,   which    he    should  allege  in   his 

Massachusetts^  —  Blakely  v.  Grant,  6  pleading  and  prove.     He  alleges  facts 

Mass.  386.  the  legal  effect  of  which,  if  true,  could 

Missouri,  —  Pier  v.  Heinrichoffen,  52  charge  the  defendant;    but  he  claims 

Mo.  333.  that  he  should  be  allowed  to  sustain 

New    York,  —  Garvey  v.  Fowler,  4  this  allegation   by   facts  of  a  totally 

Sandf.  (N.  Y.)  665;  Shultz  v.  Depuy,  3  different  character,  not  alleged  in  his 

Abb.  Pr.  (N.  Y.  Super.  Ct.)  252.  petition,  because  the  same  legal  conse- 

Tennessee.  —  Harlan  v.  Dew,  3  Head  quences  would  follow." 

(Tenn.)  505.  8.  Norton   ».    Lewis,   2   Conn.    478; 

Texas,  —  Cole  v,  Wintercost,  12  Tex.  Windham  Bank  v.  Norton,  22  Conn.  213; 

118.  Whiteford  v  Burckmyer,  i  Gill.  (Md.) 

England,  —  Burgh  v.  Legge,  5  M.  &  127;  Whitridge  v.  Rider,  22  Md.  567; 

W.  418;  Allen  V.  Edmundson,  2  Exch.  North  Bank  v.  Abbot,  13  Pick.  (Mass.) 

719;  Nurse  v.  Frampton,  i  Salk.  214;  465;  Harrison  v,  Bailey,  99  Mass.  620; 

ilarris  v.  Richardson,  4  C.  &  P.  522,  19  City  Bank  v.   Cutter,  3  Pick.  (Mass.) 

E.  C.  L.  506.  414;   Taunton  Bank  v.  Richardson,  5 

9.  Garvey  V.  Fowler,  4  Sandf.  (N.  Y.)  Pick.  (Mass.)  436;  Pier  v.  Heinrich- 
665.  offen,  52  Mo.  333;  Williams  v,  Mat- 
In  Pier  V,  Heinrichoffen,  52  Mo.  333,  thews,  3  Cow.  (N.  Y.)  252;  Stewart  v, 
the  court  said:  "  Facts  which  dispense  Eden,  2  Cai.  (N.  Y.)  121. 
with  the  necessity  of  making  demand  Massachmatts  Bole  Disapproved.  —  In 
of  payment  and  giving  notice  to  the  in-  Colt  v.  Miller,  10  Cush.  (Mass.)  49,  the 
dorser  are  as  essential  to  the  plaintiffs'  court,  in  holding  that  a  declaration  that 
right  of  recovery  as  the  fact  that  the  a  plaintiff  has  performed  his  part  of  a 
defendant  indorsed  the  note,  or  that  it  mutual  agreement  is  not  supported  by 
was  executed  and  delivered  by  the  proof  that  the  defendant  has  waived 
maker,  or  that  plaintiff  is  the  holder,  such  performance,  said:  *'  The  ground 
And  the  defendant  has  the  right  to  con-  taken  by  the  plaintiff  is  that  the  defend- 
trovert  the  one  or  the  other  in  his  an-  ant,  by  his  conduct,  waived  his  right  to 
swer.  He  should  therefore  be  informed  be  furnished  with  the  materials  accord- 
by  proper  averments  in  the  petition  ing  to  the  agreement,  and  that  proof  of 
what  facts  are  relied  on  to  charge  him,  such  waiver  supports  the  averment  that 
so  that  he  may  have  an  opportunity  to  the  plaintiff  did  furnish  them  according 
controvert  them.  Such  an  allegation  to  the  agreement.  And  two  cases  were 
of  demand  of  payment  at  maturity,  cited  in  which  it  was  held  that,  in  an 
and  due  notice  thereof  to  the  indorser,  action  by  the  indorsee  of  a  note  against 
could  give  no  intimation  to  the  defend-  the  indorser,  the  allegation  that  notice 
ant  of  the  nature  of  the  evidence  by  was  given  to  the  defendant  of  nonpay- 
which  the  plaintiff  proposed  to  sustain  ment  by  the  promisor  was  supported  by 
it.  He  could  only  know  that  he  re-  proof  that  the  defendant  waived  such 
ceived  no  notice;  but  of  what  steps,  if  notice.       Those  decisions  have  often 
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excuse  or  showing  waiver  should  be  specially  alleged  in  order 
that  they  may  be  admissible  in  evidence.* 

Modiiltetioii  of  Bole. —  It  has,  however,  been  held  in  at  least  one 
case,  that  where  notice  has  been  given  but  a  justifiable  delay  in 
giving  it  at  the  regular  time  has  occurred,  the  excusing  such  delay 
may  be  proved  under  an  averment  that  notice  has  been  given.* 

in.  Kahheb  of  Alleoikg  Hotioe  —  1.  In  Oeneral  —  Heoessity  to 
AUege  Feete. —  In  averring  notice,  the  usual  rule  prevails  that  facts, 
and  not  conclusions  of  law,  should  be  pleaded.'  A  general  aver- 
ment that  the  defendant  had  notice  is  not  sufficient.* 

AUegation  in  Temu  Unneeeeeary.  —  An  allegation  of  facts  which,  in 
law,  constitute  notice  is  equivalent  to  an  allegation  that  the  parties 
affected  had  notice  and  is  sufficient  without  in  terms  alleging  that 
notice  was  given.* 

Beqniflite  Partieularity.  — The  notice  should  be  particularly  set  forth 
in  order  that  the  court  may  judge  of  its  sufficiency.* 

2.  Time  of  Hotiea  —  Where  notice  is  necessary  it  ought  to  appear 

been  questioned,  and  are  certainly  con-  specially  alleged  in  the  declaration,  and 

trary  to  the  law  as  held  in  England.  *  *  *  proof  of  these  facts  is  inadequate 

Burgh  V.  Legge,  5  M.  &  W.  418;  Chit,  to  the  support  of  a  positive  averment  of 

on  Bills  (loth  Am.  ed.)  577.     But  sup-  presentment,  protest,  or  notice."     Gar- 

p)sing    them    to    have    been     rightly  vey  r.  Fowler,  4  Sandf.  (N.  Y.)  665. 

decided,  they  only  show  a  single  ex-  S.  Firth  v.  Thrush,  8  B.  &  C.  387,  15 

ccpcion  to  an  established  rule."  £.  C.  L.  242. 

1.  Curtis    V.  State  Bank,  6  Blackf.  8.  Lawson  v.   Townes,   2  Ala.  373; 

(Ind.)  312;  Hill  V.  Varrell,  3  Me.  233;  Rapelye  f.  Bailey,  3  Conn.  443,  8  Am. 

Pier    V,    Heinrichoffen,   52    Mo.    333;  Dec.  199.    See  in  general  article  Legal 

Garvey  w.  Fowler,  4  Sandf.  (N.  Y.)  665;  Conclusions,  vol.  12,  p.  1020. 

Shultz  V.   Depuy,  3   Abb.    Pr.  (N.   Y.  4.  Rapelye  v.  Bailey,  3  Conn.  443,  8 

Super.  Ct.)  252;  Allen  v.  Edmundson,  Am.   Dec.   199;  Lawson  v.  Townes,  2 

2   Exch.    719;    Nurse   v.    Frampton,  i  Ala.  373. 

Salk.  2x4:  Burgh  v.  Legge,  5  M.  &  W.  "  Of  All  Which  thfl  Defendant  Had  Vo- 

418.  tiee."  —  Notice     must     be     specially 

Allegationi  Keceseary  Under  Code.  —  An  averred,  and  the  general  averment,  '*  of 

averment  of  due  demand  and  protest  of  all  which  the  defendant  had  notice,"  is 

a  note  was  sustained  at  common  law  by  not  sufficient.     Lawson  v,  Townes,  2 

proof  of  facts  showing  an  excuse  accord-  Ala.  373. 

ing  to  the  law  merchant,  or  dispensing  "Whereof  the  Defendant  Had  Due  and 

with  actual  demand  and  showing  due  Legal  Hotiee."  —  The  general  averment, 

diligence,  but  it  is  not  so  by  the  Mis-  "  whereof  the  defendant  had  due  and 

souri  code.    The    facts   proved    must  legal  notice,"  is  not  sufficient.    Rapelye 

correspond  with  the  averment.     Every  v.  Bailey,  3  Conn.  438. 

fact  which  the  plaintiff  must  prove  to  Contra.  —  In  Hill  v.  Planters*  Bank,  3 

maintain  his  suit  is  constitutive  in  the  Humph.  (Tenn.)  670,  a  general  aver- 

serise  of  the  code,  and  must  be  alleged,  menl  that  the  defendant  had  due  notice 

Pier  V.  HeinrichofTen,  52  Mo.  333.  of  the  premises  mentioned  in  the  dec- 

"  The  object  of    the   new   rules  of  lariation  was  held  sufficiently  to  allege 

pleading,  which,  as  established  by  the  notice.     See  also  Boot  v.   Franklin,  3 

judges,  have  prevailed  in  England  for  Johns.  (N.   Y.)  207,  as  holding  that  a 

several  years  past,  is  in  many  respects  general  averment  of  demand  and  re- 

the  same  as  that  of  our  code,  and   *  *  *  fusal  would  be  sufficient  in  a  suit  in  a 

under  these  rules,  it  is  now  settled  that  bill  against  an  indorser. 

facts  dispensing  with  presentment  or  5.  Pottkamp  z/.  Buss,  (Cal.  1896)  46 

notice,  such  as  absence  of  effects  in  the  Pac.  Rep.  169. 

drawee's  hands,  or  a  countermand  of  6.  Rapelye  v.   Bailey,   3  Conn.  443; 

payment    by    the    drawer,    must    be  Wallis  v,  Scott,  i  Stra.  88. 
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Plea  or  Answer  BenylxLg  Votioe.     NO  TICE*  l«qtLiitte  Allegatieni. 

that  such  notice  was  given  in  due  time.* 

3.  Hotice  to  Proper  Person.  —  So,  also,  it  should  be  alleged  that 
the  notice  was  giVen  to  the  proper  ihdividual  in  person.*^ 

4.  CoEstrnctite  Notice.  —  Wherever  constructive  notice  is  relied 
upon,  sufficient  should  be  alleged  to  show  a  strict  compliance  with 
the  statutory  requirements  as  to  such  notice.^ 

IT.  Pl£a  OB  AltswiSB  IttiTYiird  If otics  —  1.  In  General  —  Where 
a  defendant  is  not  bound  to  notice  a  certain  fact,  notice  of  which 
must  be  averred  and  proved  to  authorize  a  recovery,  a  plea  deny- 
ing such  notice  is  good.^ 

2.  Eequisite  Allegations  —  Keoenlty  to  Allege  Facts.  —  A  plea  or 
answer  denying  notice  should  aver  facts,  and  not  conclusions  of 
law.  Thus  an  answer  denying  that  notice  was  served  as  required 
by  law  does  not  put  in  issue  the  actual  fact  of  notice.* 

1.  Com.  Dig.,  tit.  Pleader,  C,  74;  the  statutef.  Clark  v.  Adams,  33  Mich. 
Rogers  v.  Mutton,  7  H.  &  N.  733.  159.     In  this  case  iht  court  said:  "  It 

niuftratioiL.  —  "  When  notice  is  neces-  is  a  general  rule  that  when  service  is 

sary,  it  ought  to  appear  that   it  was  sought  to  be  made  by  mail  it  should 

given  in  due  time;  as,  if  a  man  prom-  appear  that  the  conditions  on  which  the 

ises  to  pay  as  much  as  he  disburses  at  validity  of  such  service  must  depend 

such  a  fair  before  the  end  of  the  fair,  had  existence,  otherwise  the  evidence 

he  ought  to  allege  notice  of  his  dis-  must  be  deemed  insufficient  to  estab- 

bursements given  before  the  end  of  the  Hsh  the  fact  of  service." 

fair,   otherwise  it   will    be  too   late.'*  4.  Rountree  v,  Hendrick,  1  B.  Mon. 

Com.  Dig.,  tit.  Pleader,  C,  74.  (Ky.)  189. 

Allegation  at  to  Proeise  Day.  —  It  is  5.  Soeding  v.  Bartlett,  35  Mo.  go.     In 

not  necessary  to  allege  in  the  declara-  this  case  the  court  said:  "  There  was 

tion  the  precise  day  of  demand  and  no-  no  issue  in  the  case  making  any  proof 

tice,  as  it  is  sufficient  to  make  out  the  on  the  subject  of  the  notice  necessary; 

proper  time  in  proof.     Norton  v.  Lewis,  the  allegation  of  the  petition,  that  the 

2  Conn.  478.  respondents  had   given    such    notice, 

2.  Com.  Dig.,  tit.  Pleader,  C,  74.  was  not  denied  by  the  answer,  and  it 
Stweton  v.  Cushe,  Yelv.  36;  Watson  t/.  therefore  stood  confessed.  Theansiver 
Walker,  23  N.  H.  471.  denied  '  any  knowledge  or  information 

"So  it  ought  to  appear  that  it  was  sufficient  to  form  a  belief  whether  or 
given  to  a  proper  person,  as,  if  a  con-  not  a  notice  was  served  on  them  as  re- 
dition  be  to  repair  upon  notice,  notice  quired  by  law.'  This  averment  pro- 
ought  to  be  alleged  to  him  who  had  the  posed  to  make  an  issue  as  to  the 
entire  interest,  and  not  to  an  under-  lawfulness  merely  of  the  notice,  and 
lessee."  Com.  Dig.,  tit.  Pleader,  C,  74.  not  as  to  the  fact  of  notice.  The  fact 
See  also  Stweton  v.  Cushe,  Yelv.  36.  being  admitted,  there  was  no  issue  for 
8.  Clark  v.  Adams,  33  Mich.  159.  the  jury;  and,  as  a  consequence,  no 
Allegatioii of  Service  of  Kotice  by  Kail,  testimony  needed." 
—  An  allegation  in  a  declaration  under  Denial  of  Kotlce  "Directly  Or  IncU- 
a  statute  authorizing  notice  to  be  giveh  rectiy."  —  In  Black  v.  Childs,  14  S.  Car. 
by  mail,  that  the  plaintiffs,  on  a  day  312,  it  was  held  that  a  denial  of  no- 
named, ''caused  to  be  mailed  to  each  of  tice"  directly  or  indirectly  "  is  a  denial 
said  defendants  a  notice  of  the  filing  of  of  notice  to  the  defendant  through  an 
said  petition  or  statement,  as  required  agent. 

by  the  act  aforesaid,"  is  not  an  explicit  Flea  tlxuieceMarlly  denying  iJemand.  — 

statement  of  the  service  of  such  notice  Where  notice  before  suit  is  necessary, 

"  by  depositing  the  same  in  the  post-  but  a  special  demand  is  unnecessary, 

office,  directed  to  the  owner    *    •    *  and  a  plea  alleges  that  notice  was  not 

his  agent  or  attorney,  at  his  or  their  given   and  a  demand  hot  made,  th&t 

place  of  residence,  and  paying  the  full  part  of  the  ^lea  stating  that  a  demand 

postage  thereon,"  which  is  the  mode  of  was  not  made  is  superfluous  and  may, 

service  by  mail  expressly  specified  by  upon  geheral  demurrer,  be  rejected  as 
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Flea  or  Aaiw^r  Denying  Kotioe.     NOTICE^  By  Bona  Fide  Forohaser. 

Denial  of  Votiee  to  Either  of  Joint  Fartiee.  —  When  notice  is  necessary 
to  be  given  before  suit  brought,  and  the  contract  upon  which  it  is 
founded  is  entered  into  by  two  jointly,  a  plea  alleging  that  notice 
was  not  given  to  them  is  sufficient  on  general  demurrer.  It  is 
not  necessary  that  it  should  also  allege  that  it  was  not  given  to 
either  of  them.     A  liter,  if  the  contract  is  joint  and  several.^ 

3.  By  Bona  Fide  Purchaser.  —  It  is  a  general  rule  of  equity  plead- 
ing that  to  entitle  a  defendant  to  protection  as  a  bona  fide  pur- 
chaser without  notice,  he  must  deny  such  notice  fully  and 
particularly,*  even  though  such  notice  is  not  distinctly  charged 
in  the  bill.* 

surplusage.     Watson  v.  Walker,  23  N.  eary,  especially  on  general  demurrer, 

H.  471*  inasmuch  as  the  undertaking  was  a 

An  Answer  Admitting  Votioe  is  con-  joint  one  by  them.     A  notice  to  one  Is 

elusive  upon  the  defendant,  and  on  the  a  notice  to  both.     Had  the  obligation 

trial  it  cannot  be  argued  to  the  jury  been  joint  and  several,  the  objection 

that    the    defendant     did    not    admit  might  perhaps  have  been  good." 

**  reasonable   notice."     In   such   case,  2.  Stanton   v.   Green,  34   Miss.  578; 

notice  and  reasonable  notice   must  be  Servis  v,  Beauy,  32  Miss.   52;  Wyse  v, 

taken  to  mean  one  and  the  same  thing.  Dandridge,  35  Miss.  672;  Gallatian  v, 

Larrabee  z/.  Searsport,  42  Me.  202.     See  Cunningham,    8    Cow.    (N.    Y.)    361  ; 

also  Soeding  v,  Bartlett,  35  Mo.  go,  in  Lowry  v.  Tew,  3  Barb.   Ch.   (N,    Y.) 

which  case  the  answer  denied  '*  any  407. 

knowledge  or  information  sufficient  to  Whether  l>elfense  Be  by  Plea  or  Answer, 

form  a  belief  whether  or  not  a  notice  —  To  entitle  a  party  to  protection  as  a 

was   served   on   them   as  required  by  purchaser  without  notice,  he  must  deny 

law."     On   this  averment  it  was  pro-  notice  fully  and  particularly,  whether 

posed  to  make  an  issue,  not  as  to  the  the  defense  be  set  up  by  plea  or  an- 

factof  notice  itself,  but  merely  as  to  its  swer.    Stanton  v.  Green,  34  Miss.  578. 

lawfulness.     It  was  held  that  since  no-  8.  Lowry  v.   Tew,   3  Barb.  Ch.  (N. 

tice  was  admitted  there  was  no  issue  Y.)  407.     See  also  Stanton  v.  Green,  34 

left  for  the  jury.  Miss,  576. 

1.  Watson  V,  Walker,  23  N.  H.  471.  Answer  Salfioiently  I>enying  Votioe. — 
In  this  case  the  court  said:  **  The  An  answer  that  the  defendant  pur- 
further  objection  that  the  plea  does  not  chased  and  paid  for  the  property  in 
state  that  notice  was  not  given  to  the  good  faith  without  any  notice,  in  fact 
defendants,  or  either  of  them,  cannot  or  in  law,  of  the  complainant's  claim, 
prevail.  The  defendants  were  jointly  or  of  any  claim  or  interest  in  conflict 
interested,  and  the  contract  on  their  with  the  absolute  ownership  of  his 
part  was  joint.  A  general  allegation  vendor,  is  sufficiently  explicit.  Wyse 
of  no  notice  to  them  is  all  that  is  neces-  v,  Dandridge,  35  Miss.  672. 
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NOTICE  OR  BRIEF  STATEMENT  OF 

DEFENSE. 

By  Alfred  Pizey. 

I  Scops  of  the  Abticle,  1075. 
n.  Obigik  of  Notice  of  Dxfehbs,  1075. 
in.  Notice  ahd  Special  Pleas  ih  Bab,  1078. 

1.  Definition  of  Notice  of  Defense^  1078. 

2.  Equitable  Defenses^  1080. 

3.  Place  of  Each  in  Pleadings  1080. 

17.  CHAEACTEB  AS  A  Pleabieo,  1 08 1. 

1.  The  Defendant's  Notice^  1081. 

2.  Counter  Notice  in  Peply^  1081. 

3.  Replication  by  Evidence ^  1082. 

4.  Demurrer  to  Notice^  1082. 

a.  Modes  of  Attacking  Notice^  io8a. 

b.  Waiver  of  Objections^  1083. 

5.  Amendments^  1083. 

T.  Notice  ahd  the  Oehebal  Issue,  1084. 

1.  Generally^  1084. 

2.  Pleas  Puis  Darrein  Continuance^  1084. 

3.  Matter  in  Abatement^  1084. 

4.  With  What  Plecu  Notice  May  Be  Given^  1085. 

a.  Common-law  PleaSy  1085. 

b.  Statutory  and  Other  Changes^  1085. 

(i)  Common  Form  of  General  issue^  1085. 
(2)  Non  Est  Factum^  1085. 

5.  Plcue  of  Each  in  Pleadings  1086. 

a.  The  General  Issue ^  1086. 

b.  Admissions  Made  by  Notice  and  Plea^  1086. 

c.  Modern  Tendency^  1087. 

TI   FOBK  AHD  STTBSTAHCE,  IO88. 

1.  Early  View^  1088. 

2.  Prevailing  Doctrine^  1088. 

CROSS-R  EFERENCES. 

See  articles  GENERAL  ISSUE,  vol.  9,  p.  881;  PLEAS;  also  the 
various  titles  of  actions  and  defenses  at  law  in  this  work,  and 
particularly  LIBEL  AND  SLANDER,  vol.  13,  p.  26;  LIMI- 
TATIONS, vol.  13,  p.  176;  SET-OFF  AND  COUNTER- 
CLAIM; USURY, 
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8mp«  «f  tiM  ArtUi*.      NOTICE  OF  DEFENSE.  Origin  of. 

I  Scope  of  the  Abticle.  —  It  is  intended  in  this  article  to  treat 
of  the  general  principles  applicable  to  notices  of  defense.  Their 
sufficiency  in  special  cases  will  depend  on  the  allegations  neces- 
sary to  raise  particular  issues,  and  as  to  such  the  principal  titles 
of  actions  and  defenses  at  law  in  this  work  should  be  consulted. 
In  the  notes  also  will  be  found  a  reference  to  many  cases  which 
have  discussed  notices  of  defense  in  particular  proceedings.* 

U  ObiOIK  of  HoTICE  of  BeFEESE  —  Sefom  in  Pleading.  —  Of  the 

1.  Coyertnre   of   PUintiiT.— Story    v,  Waldo,   52   Mich.    94;    Rosenbury    v. 

Baird,  14  N.  J.  L.  262.  Angell,  6  Mich.  508;  Linsley  v.  iteys, 

Diidaimer  of   Title.  —  In  ejectment,  5  Johns.  (N.Y.)  123;  Hart  f'.  Reynolds, 

Chaplin  v.  Barker,  53  Me.  275;  in  writ  i  Heisk.  (Tenn.)  214;  Randall  v.  Pres- 

of  entry,  Colburn  v.  Grover,  44  Me.  47;  ton,  52  Vt.  198. 

Williams  Colleger.  Mallett,  16  Me.  84.  Keplerin.  —  Edwards  v.  Clemons,  24 

]>iireM.  —  Chase  v.  Fish,  16  Me.  132.  Wend.  (N.  Y.)  480. 

EitonMl.  — The  facts  constituting  an  Libel  and  ffliandmr.  —  See  article  Libsl 

estoppel  must  be  alleged  in  the  notice,  and  Slander,  vol.  13,  p.  26. 

Wessels  v.  Beeman,  87  Mich.  481.  Beoonpment.  —  Darrah    v.    Gow,    77 

Failnre  of   Consideration.  —  Porter  v,  Mich.  16;  Delaware,  etc..  Canal  Co.  v. 

Kimball,  i  Mich.  240;  Pike  v.  Taylor,  49  Roberts,  72  Mich.  49;  Maltby  v.  Plum- 

N.  H.  124:  Lake  Superior  Mineral  Land  mer,  71  Mich.  578;  Watkins  v.  Ford,  69 

Development  Co.  V.  Clapp,  50  111.  App.  Mich.   357;    McKevitte    v.    Feige,    57 

301.  Mich.  J74;  Bolt  v.  Friederick.  56  Mich. 

Forbearanee  to  8ae. — Williams  v.  Tay-  20;    Ritter  v.   Daniels,  47  Mich.  617; 

lor,  35  Conn.  592.  Roethke  v.  Philip  Best  Brewing  Co.,  33 

'FoTTMSt    A^jndieation.  —  Vaughan    v,  Mich.  340;  McHardy  v.  Wadsworth,  8 

Morrison,  55  N.  H.   580;  Cade  v,  Mc-  Mich.  349;  Sinker  v.  Diggins,  76  Mich. 

Farland,  48  Vt.  47;  Lawton  v.  Tarratt,  557. 

9  New  Bruns.  i;  Lawton  v.  Adams,  10  "  The  plea  of  recoupment  is  in  the 

New  Bruns.  274.     Notice  of  defense  of  nature  of  a  declaration  in  a  cross-action 

submission  to  arbitration  and  an  award  for  damages  arising  from  a  breach  of 

thereon,  Edwards  v.  Harrington,  45  Vt.  the  contract  under  which  the  plaintiff's 

63.  claim  for  damages  arises,  and  while  it 

Ftand.  —  Alpena  Nat.  Bank  v.  Green-  need  not  be  as  formal  as  a  declaration, 

baum,  80  Mich,  i,  74  Mich.  157;  Downer  it  must  be  so  specific  as  to  inform  the 

V.  Rowell,  26  Vt.  397;  and  see  McLeod  plaintiff  of  the  nature  of  the  damages, 

r.  Carman,  12  New  Bruns.  602.     Notice  and  must  specify  the  breaches  of  the 

of    defense   of  fraudulent  statements  contract  complained  of."     Watkins  v. 

and  representations  of  the  deceased  in  Ford,   69  Mich.   357.      To    the    same 

assumpsit  on  insurance  policies,  Hann  effect,  see  Sinker  v.  Diggins^  76  Mich. 

V.    National     Union,    97    Mich.    513;  557. 

Briesenmeisterv.  Supreme  Lodge,  etc.,  8et-oif.  —  See     article    Set-off    and 

81  Mich.  525. 19  Ins.  L.  J.  889;  Pangborn  Counterclaim. 

V.  Continental  Ins.  Co.,  62  Mich.  638*.  Tender.—  Cloughz^.  Clough,  26 N.  H. 

Residence  F.  Ins.  Co.  v.   Hannawold,  24. 

37  Mich.  103;  Metropolitan  L.  Ins.  Co.  Title.  —  In  writs  of  entrv,  Creighton 

V.  Ethier,  34  Mich.  277;  Home  Ins.  Co.  v.  Proctor,  i2Cush.  (Mass.) 433;  Wash- 

7/.  Curtis,  32  Mich.  402.  ington  Bank  v.  Brown,  2  Met.  (Mass.) 

lUegal  Consideration.  —  Myersv.  Carr,  293:  Cunningham  v.  Webb,  69  Me.  92. 

12  Mich.  63.  TreepaH  Qn.  CI.  —  Walters  v.  Tefft,  57 

Jnftiileation.  —  In    trespass   for  per-  Mich.  390;  Druse  s^.  Wheeler,  22  Mich, 

sonal  injuries,  Hanchett  v.  Bassett,  35  439;  McFarlane  v.  Ray,  14  Mich.  465; 

Conn.  27;    Fullerton  v.  Mack,  2  Aik.  Manny  v.  Smith,   10  Wis.   510.     And 

(Vt.)  415.       In   trespass  on   property,  see  Rogan  v.  Perry,  6  Wis.  194. 

Cook  V.  Miller,  11  111.  610;  Sherman  v,  Beplevin.  —  Martin  z/.  Watson,  8  Wis. 

Dutch,  16  111.  283;  Corthell  v.  Holmes,  315. 

87  Me.  24,   88   Me.   376;    Daggett  v.  Trover  Before  Jnstiee  of  the  Peace.—' 

Adams,  i  Me.  198;  Arringion  v.  Larra-  Verbeck  v.  Verbeck,  6  Wis.  159. 

bee,  10  Cosh.  (Mass.)  512;  Waldo  v.  Uinry.  —  See  article  Usury. 
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Orlglii  of  Votloe  NO  TICE  OF  DEFENSE.  of  Btfense. 

several  steps  taken  to  rid  common-law  pleading  of  the  technicali- 
ties that  hampered  its  usefulness,  the  first  permitted  matter  to  be 
given  in  evidence  under  a  plea  of  the  general  issue,  which  there- 
tofore must  have  been  specially  pleaded.^  This,  however,  proved 
no  more  satisfactory  than  the  earlier  method  of  raising  an  issue. 
With  everything  going  in  under  a  general  plea,  it  was  impossible 
in  many  cases  to  foresee  the  defense  actually  made  and  prepare 
to  meet  it. 

England.  —  In  England  the  remedy  was  sought  in  a  return  to 
special  pleading,  with  provision  for  new  forms  to  supersede  the 
old  technical  pleas.* 

In  tlia  Vnlted  8utM  the  remedy  adopted  in  most  common-law  states 
is  apparently  just  the  opposite  from  the  English.  The  difference, 
however,  is  more  apparent  than  real.  True,  the  widened  scope 
of  the  general  issue  is  retained,  but  the  notice  or  brief  statement 
of  defense  designates  what  special  matter  in  bar  it  shall  represent 
at  the  trial.* 

1.  I  Chit.  PI.  (i6th  Ain.ed.)49X;  Pot-  Centrales,  Hil.  T.  i853»  i  El.  &  B..  Ap- 
ter  V.  Titcomb,  13  Me.  36;  3  Black,  pendix;  Hepburn  on  Development  of 
Com.  305,  where  it  is  said:  '*  Formerly    Code  Pleading  76,  77. 

the  general  issue  was  seldom  pleaded,        8.  **  Such  notices  are  not  known  to 

except  when  the  party  meant  wholly  to  the    common    law.     They  have   been 

deny  the  charge  alleged  against  him.  rendered  necessary  by  an  extension  of 

But  when  he  meant  to  distinguish  away  the  scope  of  the  general  issue,  and  in- 

or  palliate  the  charge,  it  was  always  troduced  by  statute  or  rule  of  court." 

usual  to  set  forth  the  particular  facts  in  Merrill  z/.  Everett,  38  Conn.  40. 
what  is  called  a  special  plea,  which  was        The  O^aV  Supreme  Court,  in  an  early 

originally  intended  to  apprise  the  court  case,  speaking  of  the  statute  which  pro- 

and  the  adverse  party  of  the  nature  and  vided  for  notice  of  defense,  said:  "  This 

circumstances  of  the  defense,  and  to  is  no  new  provision  in  our  statutes.     It 

keep   the  law   and    the   fact  distinct,  was  introduced  at  a  very  early  period. 

And  it  is  an  invariable  rule  that  every  and  has  been  continued  until  the  pres- 

defense  which  cannot  be  thus  specially  ent  time,  without  any  material  change, 

pleaded  may  be  given  in  evidence  upon  The  object  of  all  special  pleading  is  to 

the  general  issue  at  the  trial.     But  the  arrive  at  the  matter  of  fact  or  of  law 

science  of  special  pleading  having  been  litigated  between  the  parties,  divested 

frequently  perverted  to  the  purposes  of  of    extrinsic    circumstances.      Special 

chicane  and  delay,  the  courts  have  of  pleading,  in  its  nature,   tends   to   the 

late  in  some  instances,  and  the  legis-  advancement  of  justice.     Although  this 

lature  in    many  more,    permitted   the  is  its  legitimate  effect,   yet  in   conse- 

general   issue   to    be    pleaded,    which  quence  of  the  technicalities  by  which  it 

leaves  everything  open,   the  fact,  the  is  surrounded  it  is  sometimes  perverted 

law,  and  the  equity  of  the  case;  and  by  a  more  artful  to  entrap  a  less  skilful 

have  allowed  special  matter  to  be  given  pleader.     The  intention  of  the  legisla- 

in  evidence  at  the  trial.    And  though  ture,  by  this  provision  of  the  statute, 

it  should  seem  as  if  much  confusion  was    undoubtedly    to    supersede    the 

and  uncertainty  would  follow  from  so  necessity  of  this  technicality."     Brazee 

great  a  relaxation    of    the    strictness  v,  Blake,  5  Ohio  340. 
anciently  observed,  yet  experience  has        "  To  divest  legal  proceedings  of  all 

shown   it  to   be  otherwise;   especially  abstruse  technicalities  has  been  a  fa- 

with   the  aid  of  a  new  trial,  in  case  vorite    object  of    modern    legislation, 

either  party  be  unfairly  surprised   by  Hence  the  aboliticn  of  special  pleading, 

the  other."  and  the  substitution  of  the  proceeding 

2.  Modern  Reform  in  Pleading,  i  Am.  by  brief  statement.  It  was  to  render 
Law  Rev.  631;  Regula  GeneraUs,  Hil.  simple,  plain,  and  certain  that  which 
Term,  4  Wm.  IV.,  2  Cromp.  &  M.  i;  i  before,  to  the  common  mind  at  least. 
Chit.   PI.  (i6th  Am.  ed.)  745;  Regulct  was    dark,    complicated,    and    uncer- 
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A  BUtatory  Ketiiod  —  Xvlei  of  Court.  —  This  method   of    raising  an 

issue  is  sanctioned   by  statute  in   those  jurisdictions  where   it 

exists;*  but  its  use  within  the  statutory  limits  is  regulated  for 
the  most  part  by  rules  of  court.* 

tain."  Day  v.  Frye,  41  Me.  326,  quoted  distinction  in  meaning,  however,  be- 
in  Moore  v.  Knowles,  65  Me.  493.  To  tween  these  diflferent  terms.  There 
the  same  effect,  see  Trask  v,  Patterson,  was  formerly  a  distinction  between  a 
29  Me.  499.                   .  *' specification  of  defense  "and  a'*  briet 

Similarity  of  TTnited  States  and  English  statement"  as  used  in  the  law  of 
Bemedifls.  —  In  the  case  of  Tittle  v.  Maine,  but  this  has  been  wiped  out  by 
Bonner,  53  Miss.  578,  the  court,  in  the  existing  statute.  The  old  distinc- 
making  a  comparison  between  the  tion  is  thus  drawn  in  Camden  v,  Bel- 
remedy  applied  in  the  United  States  grade,  75  Me.  126:  **  The  office  of  a 
and  that  in  use  in  the  courts  of  Eng-  specification  of  defense  differs  from  that 
land,  said  in  part:  "  The  framers  of  of  a  brief  statement  in  this,  that  the 
our  present  law  of  pleading,  as  regu-  former  is  in  part  designed  to  limit  the 
lated  by  statute,  had  in  view  the  valu-  matters  that  are  controvertible  under 
able  improvements  introduced  by  the  the  general  issue  —  the  latter  to  enable 
courts  of  England  by  the  Reg.  Gen.  the  defendant  to  introduce  what  he 
Hil.  T.,4Will.  IV.;  and  the  statutes  on  could  not  properly  prove  under  that 
the  subject  should  be  so  applied  as  to  plea  alone." 
effectuate  the  object  in  view."  Cases  Historioally  Beviewing  Different 

1.  The  states  in  which  notice  of  de-  State  Statutes.  —  For  cases  from  different 
fense  is  provided  by  law,  and  the  sec-  states  where  statutes  providing  notice 
tions  of  the  codes  and  statutes  appli-  of  defense  have  been  historically  re- 
cable,  are  the  following:  viewed,  see  Merrill  v.  Everett,  38  Conn. 

Illinois. — 3  Starr  &  Curt.  Annot.  Stat.  40;    Cresinger  v.  Reed,  25  Mich.  450, 

i8g6,  p.  3003,  par.  29.  Moore  v,  Knowles,  65  Me.  493;  Worthen 

Maine,  —  Rev.    Stat.    1883,    P-    697,  v,  Dickey,  54  Vt.  277. 

§  22;  p.  17,  §  15.  ApplieaUon   to   Proceedings   Before   a 

Michigan.  —  2    How.     Annot.    Stat.  Justice.  —  In  New  Hampshire  it  has  been 

1882,  §§  6875,  7363,  7364,  7366.  held  that  the  statute  is  not  applicable 

Mississippi,  —  Code  1892,  §  686.  to  proceedings  in  justice  courts.     Colby 

New  Hampshire.  —  Pub.   Stat.  1891,  v.   Stevens,    38    N.    H.    191;  Foster  v. 

p.  619,  ^i^  3,  II.  Leavitt,  8  N.   H.  353.     It  is  otherwise 

New  Jersey.  —  2  Gen.  Stat.,  p.  2553,  in  Michigan  by  express  provision  of  the 

§§  117,  119;  p.  2554,  §§  129,  134.  statute.      2  How.  Annot.  Stat.  Mich. 

Pennsylvania.  —  2  Bright.  Purd.  Dig.  1892,  §  6875.  Qucere  whether,  where 
(i2th  ed.),  p.  1728  (8);  2  Pepper  &  the  statutes  relating  to  notices  of  de- 
Lewis  Dig.,  pp.  3602,  3603  (98).  fense  do  not  govern  pleadings  in  the 

Tennessee.  —  Code  1896,  §§4634, 4635,  courts  of  justices  of  the  peace,  a  notice 

4636,  4637.  can  be  required  in  a  case  tried  de  novo 

Vermont.  —  Stat.     1894,    §§     1149,  on  appeal.     Holman  v.  Sigourney,  11 

1 150.  Met.  (Mass.)  436. 

Other  JoriidictiQiii  Where  Votioe  of  De-  8.  In  PennsylTania  the  giving  of  no- 
fense  Was  Formerly  UMd.  —  In  Connecti-  tice  and  everything  connected  there- 
cut,  Massachusetts,  New  York,  Ohio,  with  are  thus  regulated.  2  Bright. 
IVisconsin,  and  New  Brunswick  the  Purd.  Dig.  {12th  ed.),  p.  1728  (8);  2  Pep- 
common-law  system  of  pleading,  with  per  &  Lewis  Dig.,  pp.  3602,  3603  (98). 
notice  of  defense  as  a  substitute  for  Kanaohnsetts.  —  And  so  it  was  in 
special  pleas  in  bar,  existed  at  one  time,  Massachusetts  before  common-law 
but  has  been  superseded.  See  generally  pleading  was  superseded.  Shirley  v. 
cases  from  these  states  cited  in  the  Shattuck,  13  Met.  (Mass.)  256;  Johnson 
course  of  this  article.  v.  Boardman,  6  Allen  (Mass.)  28. 

Terminology.  —  In  Maine   and    New  lOchigan.  —  In  Michigan  the  law  pro- 

Hampshire    "  notice    of    defense  "    is  vides  that  **  the  Supreme  Court   may 

termed  "  brief  statement."     "  Specifi-  make  such  rules  in  relation  to  notice  of 

cation  of  defense  "   is  also   found  in  matters  intended   to  be  given  in  evi- 

many  cases  decided  in  Pennsylvania,  dence  by  either  party  as  shall  be  neces- 

MassachusettSf  and  Maine.    There  is  no  sary  to  prevent  surprise  and  to  afford 
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Liberal  Comtnietion.  —  Statutes  which  provide  for  notices  of  defense 
are  remedial  in  character  and  should  be  liberally  construed.* 

m.  HoTiCE  AHD  Special  Pleas  nr  Bae  —  1.  Beflnition  of  Hotioe 
of  Defense.  —  Notice  of  defense,  then,  is  a  method  of  presenting 
an  issue  in  a  suit  at  law  which  in  many  jurisdictions  has  taken 
the  place  of  special  pleas  in  bar.  And,  except  by  virtue  of 
express  statute,  only  issues  which  were  thus  raised  at  common 
law  can  be  noticed.*    Or,  as  otherwise  stated,.only  matter  in  bar 

opportunity  for  preparation  for  trial."  many  times  working  the  sacrifice  of 

2  How.  Annot.  Stat.  1882,  §  7364.  important  rights,  even  in   the   hands 

The  Court  Bnlw.  —  For  various  rules  of  skilful  lawyers.  The  statute  was 
of  court  which  have  been  passed  in  this  highly  remedial,  and  ought  to  be  lib- 
connection,  see  the  following:  erally  construed.     The  remedy  should 

Connecticut.  —  Rules,  18   Conn.   576,  as  far  as  possible  be  advanced,  and  the 

g  3;  Rule  I,  Regula  Generates^  3  Day  mischief  suppressed.      This   may   be 

(Conn.)  278.  effected  without  destroying  any  of  the 

Maine,  —  Rule  IX.,  Supreme  Judicial  principles  on  which    special  pleading 

Ct.,  72  Me.   569;   Rule  IX.,  Supreme  was  founded;    much  better,   1   appre- 

Judicial  Ct.,  37  Me.  571;  Fox  v.  Con-  hend,  than  by  returning  to  the  ancient 

way  F.  Ins.  Co.,  53  Me.  107.  system  in  all  its  rigor,  as  England  has 

Afassachusetts,  —  Rules  56,  57,  58,  at  dune.     Looking  at  the  late  reports  of 

Common  Law,  24   Pick.   (Mass.)  401;  thai  country,  one  is  led  to  believe  that 

Parker  v.  Green,  8  Met.  (Mass.)  137.  their  system  of  administering  justice, 

Michijran,  —  Circuit  Court  Rules   7  even  with  the  power  delegated  to  the 

and  9,  Stevens's  Revised  Rules  of  Prac-  judiciary  of  prescribing  rules  for  special 

tice.  pleading,  is  losing  more  by  formal  and 

New  Hampshire.  —  Rules  8-11,  38  N.  verbal  disputes  than  it  gains  by  narrow- 

H.  582;    Rules   9-13.    56  N.    H.    581;  ing  down  the  point  in  controversy.*' 

Rangely  v.  Webster,  11  N.  H.  302.  2«  Connecticut.  —  Buell  v.  Flower,  39 

Pennsylvania.  —  2    Brews.  (Pa.)   Pr.  Conn.  462. 

(2d  ed.).  ^2782;  Lovegrove  v.  Christ-  Illinois.  —  Sherman  v.  Dutch,  16  111. 

man,  164  Pa.  St.  390,  35  W.  N.  C.  (Pa.)  283. 

327;  Ogden  V.  Lukens,  12  Pa.  Co.  Ct.  Maine.  —  Sturtevant  v.  Randall,   53 

Rep.  588;  Thomas  v.  Mann.  28  Pa.  St.  Me.  149;  Moore  v.  Rollins,  45  Me.  493; 

520;  Daniel  v.  Wilver,  24  Pa.  St.  516;  Taylor  t/.  Robinson,  29  Me.  323;  Chase 

Moyer  V.  Fisher,  24Pa.  St.  513;  Covely  v.  Fish,  16  Me.  132;  Williams  College 

V.    Fox,    II    Pa.  St.  171;   Ellmaker  v,  v.  Mallett,  16  Me.  84;  Gordan  v.  Peirce, 

Franklin  F.   Ins.  Co.,   5  Pa.  St.   183;  11  Me.  213. 

Hamilton  v.   Moore,  4  W.  &  S.  (Pa.)  Michigan.  —  Hill  z/.  Carter,  loi  Mich. 

570;  Hale  V.  Fenn,  3  W.  &  S.  (Pa.)  361.  158;  Alpena  Nat.  Bank  v.  Greenbaum, 

Bales  of  Connty  Courts  in  England. —  80  Mich,  i,  74  Mich.  157;  Rawlings  v. 
English  County  Court  rules  require  a  Cole,  67  Mich.  431;  Proctor  v.  Hough- 
notice  of  defense  in  actions  where  the  taling,  37  Mich.  41;  Rosenbury  v. 
defendant  "  relies  upon  any  statutory  Angell,  6  Mich.  508. 
defense,  or  any  defense  of  which  he  is  Mississippi,  —  Tittle  v.  Bonner,  53 
required  by  any  statute  to  give  notice."  Miss.  578. 

Conroy  v.  Peacock,  (1897)  2  Q.  B.  6,  New  Hampshire.  —  Folsom  v.  Brawn, 

note.  25  N.  H.  114. 

1.  Merrill  v.  Everett,  38  Conn.   40;  New  Jersey.  —  Little  v.  Bolles,  12  N. 

Bangs  V.  Snow,  i  Mass.  181;  Johnson  J.  L.  171;  Tillou  v.  Britton,  9  N.  J.  L. 

V.   Kibbee,    36    Mich.  269;    Fuller    v.  120;  Ackermanry.  Shelp,  8  N.  J.  L.  125; 

Rood,   3   Hill   (N.  Y.)  258,  where  the  Miller  v.  Halsey,  14  N.  J.  L.  48. 

court  said:  **  One  object  of  the  statute  New  York.  —  Wilmarth  v.  Babcock, 

allowing  notices  instead  of  pleas  was  to  2  Hill  (N.  Y.)  194;  Jennings  v.  Carter, 

avoid  the  niceties  of  special  pleading.  2  Wend.  (N.  Y.)  446. 

These,   with   all   the  liberality  of  the  Ohio.  —  Reynolds  v.  Rogers,  5   Ohio 

modern  cases  in   favor    of    receiving  169;  McClintock    v.   Inskip,    13    Ohio 

matter  of  avoidance  under  the  general  21. 

issue,  still  presented  real  difficulties;  Pennsylvania.  —  Hale  v.  Fenn,  3  W. 
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other  than  that  which  would  naturally  come  in  under  the  com- 
mon-law general  issue  can  be  contained  in  a  notice  of  defense.* 
In  the  few  instances  where,  at  common  law,  the  general  issue 
also  stood  for  some  special  matters  in  bar,  such  defenses  are 
required  by  statutes  to  be  noticed.* 

Knl  Titl  (knrporatioii.  —  The  plea  of  nul  tiel  corporation  was  permis- 
sible at  common  law  in  bar  as  well  as  in  abatement,  and  there- 
fore the  issue  made  by  it  can  be  raised  by  a  notice  of  defense.* 


&  S.  (Pa.)  361 ;  Bender  v,  Fromberger, 
4  Dall.  (Pa.)  436. 

Vermont,  —  Nott  v.  Stoddard,  38  Vt. 
25;  Lawrence  v.  Dole,  11  Vt.  549. 

New  Brunswick,  —  LeGal  v.  Duffy,  8 
New  Bruns.  57;  Whelpley  v.  Riley,  7 
New  Bruns.  275, 

"  A  special  plea,  introducing  new 
matter,  did  not  deny  the  plaintiff's 
cause  of  action,  but  set  up  the  defense 
by  way  of  confession  and  avoidance. 
It  is  manifest  that  by  the  provisions  of 
section  28,  matters  of  fact  constituting 
a  legal  defense  to  the  action,  instead  of 
being  set  forth,  as  at  common  law,  by 
special  plea,  may  be  stated  in  a  notice 
under  the  general  issue,  and  evidence 
of  such  facts  given  on  the  trial  with 
like  effect  as  if  the  same  had  been 
specially  pleaded."  Bailey  v.  Valley 
Nat.  Bank,  127  111.  332,  affirming  21  111. 
App.  642. 

Denying  Ezecntion  of  a  Written  Instru- 
ment. —  The  defense  of  nonexecution 
of  a  note  or  other  written  instrument 
cannot  be  made  by  a  notice  of  defense. 
Hunt  V,  Weir,  29  111.  83;  Bailey  v.  Val- 
ley Nat.  Bank,  127  111.  332,  affirming  21 
111.  App.  642. 

Inconsistent  Defenses.  —  It  is  no  objec- 
tion to  a  notice  that  it  sets  up  several 
grounds  of  defense  that  are  inconsist- 
ent with  each  other.  Granite  State 
Bank  v.  Otis,  53  Me.  133,  three  justices 
dissenting.  But  see  Creighton  v. 
Proctor,  12  Cush.  (Mass.)  433. 

1.  Illinois.  —  Bailey  v.  Valley  Nat. 
Bank,  127  111.  332,  affirming  21  111. 
App.  642. 

Afaine,  —  Corthell  v.  Holmes,  87  Me. 
24,  88  Me.  376;  Day  v.  Frye,  41  Me.  326; 
Washburn  v.  Mosely,  22  Me.  160. 

Mississippi,  —  Fitch  v.  Asher,  56 
Miss.  571. 

New  Hampshire,  —  Stow  v,  Scribner, 
6  N.  H.  24. 

Pennsylvania.  —  Lovegrove  v.  Christ- 
man,  164  Pa.  St.  390,  35  W,  N.  C.  (Pa.) 
S27;  Thomas  v.  Mann,  28  Pa.  St.  520; 
3teiner  v.  Erie  Dime  Sav.,  etc.,  Co.,  98 
Pa.  St.  591;  Covely  V.  Fox,  ii  Pa.  St.  174. 


Vermont,  —  Harlow  v.  Dyer,  43  Vt. 

358. 

2.  Pike  V,  Taylor,  49  N.  H.  124;  2 
N.  J.  Gen.  Stat.  1895,  p.  2555,  §  129. 

Tennessee. —  In  Tennessee,  by  stat- 
ute, all  matters  of  defense,  whether  by 
way  of  denial  or  avoidance,  must  be 
noticed.     Code  1896,  §  4636. 

Partial  Defense.  —  A  defense  which 
does  not  go  in  bar  to  the  whole  of  the 
plaintiff's  cause  of  action,  but  only  co 
a  part  thereof,  is  not  usually  proper 
matter  to  be  raised  by  notice,  but  may 
be  given  in  evidence  under  the  general 
issue.  Wilmarth  v.  Babcock,  2  Hill 
(N.  Y.)  194;  Coulan  v.  Campbell,  8 
New  Bruns.  348.  Contra^  Norton  v. 
Rooker,  i  Pin.  (Wis.)  195;  Brown  v. 
Herron,  4  Yeates  (Pa.)  561. 

Matter  in  mitigation  of  damages 
cannot  be  contained  in  a  notice  of  de- 
fense, since  it  does  not  go  in  bar  of  the 
cause  of  action.  Pallet  v.  Sargent,  36 
N.  H.  496;  Swift  V.  Dickerman,  31 
Conn.  285.  Contra^  Van  Epps  v.  Har- 
rison, I  Den.  (N.  Y.)  246. 

Where  it  is  doubtful  whether  an  issue 
may  be  proved  by  evidence  introduced 
under  the  plea  of  the  general  issue,  it 
may  be  raised  by  a  notice  of  defense. 
Farr  v.  Payne,  40  Vt.  615;  Ladds  v. 
Vernon,  14  New  Bruns.  350. 

InfiEuicy.  —  The  defense  of  infancy 
may  be  introduced  under  the  general 
issue  at  common  law,  and  is  not  proper 
matter  to  be  contained  in  a  notice  of 
defense.  Thrall  v.  Wright,  38  Vt.  494. 
See  also  article  Infants,  vol.  10,  p.  692. 

Partial  Payment.  —  Under  Vt.  Stat. 
1894,  §  1 150,  a  defense  of  partial  pay- 
ment may  be  proved  under  the  general 
issue,  and  need  not  be  noticed.  Worthen 
V.  Dickey,  54  Vt.  277;  Shaw  v.  Moon, 
49  Vt.  68.  See  also  Britton  v.  Bishop, 
II  Vt.  70. 

8.  Townsendz'.  First  Freewill  Baptist 
Church,  6  Cush.  (Mass.)  279;  Christian 
Soc.  V.  Macomber.  3  Met.  (Mass.)  235; 
Insurance  Co.  v.  Reinoehl,  4  Pa.  Co. 
Ct.  Rep.  161,  4  C.  PI.  Rep.  (Pa.)  185. 
Contra^  because  it  is  of  the  character  of 
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2.  Equitable  DefeniM.  -^  Under  the  practice  peculiar  to  Pennsyl- 
vania^ which  permits  every  defense  to  be  made  in  an  action  at 
lawi  equitable  defenses  in  bar  as  well  as  legal  defenses  can  be 
raised  by  notice.*  And  in  Maine,  by  statute  enacted  in  1893, 
such  defenses  are  properly  made  at  law  by  the  general  issue  with 
notice.* 

3.  Place  of  Each  in  Pleading.  —  Notice  of  defense  is  the  only  mode 
which  exists  in  Michigan  and  Pennsylvania  for  setting  up  special 
matter  in  bar.*  In  other  states  it  is  provided  merely  as  an  alter- 
native method  with  special  pleading  in  bar.*  But  in  this  event 
the  same  matter  cannot  be  both  specially  pleaded  and  set  up  in 
a  notice  of  defense  filed  with  the  general  issue.* 

a  general   issue  and  not  of  a  special  to  those  which  govern  a  bill  in  equity, 

plea  in  bar  setting  up  an  affirmative  Miller  v.  Waldoborough  Packing  Co., 

defense,  Bailey  v.  Valley  Nat.   Bank,  88  Me.  605. 

127    111.    332,   affirming   21    III.    App.  S.  2  How.  Annot.  Stat.  Mich.   z882, 

642.  §  7361;  2  Bright.  Purd.  Dig.  Pa.  (12th 

1.  "  Our  courts  of  law  have,  by  the  ed.),  p.  1728  (8);  2  Pepper&  Lewis  Dig. 
instrumentality  of  a  jury»  long  exer-  Pa.,  pp.  3602,  3603(98). 

cised  chancery  powers,  on  the  plea  of  4.  See  generally  statutory  provisions, 

payment  with  leave,  etc.    This  plea  and  supra,  II.   Origin  of  Notice  oj  Defense; 

notice  enable  the  party  to  give  evidence  and  see  the  following  cases:  Gilmore 

of  anything   which  would  prove  that,  v.    Nowland,    26   111.   200;    Harris    v, 

in   equity   and    good   conscience,    the  Pearce,  5  111.  App.  622;  Sturtevant  v, 

plaintiff  was  not  entitled   to  recover;  Randall,  53  Me.  149;  Potter  v.  Titcomb, 

this  has  been  a  course  pursued  for  more  13  Me.  36;  Trumball  v.  Tilton,  21  N. 

than  sixty  years.     The  notice  is  consid-  H.  12S;  Nashville,  etc.,  R.  Co.  z/.  Conk, 

ered  as,  in  fact,  a  bill  in  equity;  pay-  li  Heisk.  (Tenn.)  575;  West  v,  Tylor, 

ment  with  leave  and    notice    operate  2  Coldw.  (Tenn.)  96;  LeGal  r,  Duffy,  8 

substantially  as    bills    of    injunction.  New  Bruns.  57. 

The  verdict  of  a  jury  may  be  when  the  **  Speeial  Pleading  Ii  Hot  Ezpranly  in- 
injunction  would  be  perpetual,  abso-  terdicted  in  the  body  of  the  act;  but 
lute,  and  unconditional,  and  when  it  its  manifest  scope,  object,  and  design 
only  would  be  temporary,  or  until  a  is  to  substitute  therefor  a  brief  state- 
particular  act  was  required  to  be  done,  ment  of  any  special  matter."  Potter  v. 
conditional.  This  jurisdiction  is  the  Titcomb,  13  Me.  36. 
province  of  the  court,  as  a  matter  now  6.  New  Orleans,  etc.,  R.  Co.  v.  Wal- 
become  thelaw  of  the  land;  the  jury  is  lace,  50  Miss.  244;  Wren  v,  Hoffman, 
the  instrument  by  which  it  is  to  be  41  Miss.  616;  Westervelt  v.  Marinus, 
exercised  under  the  directions  of  the  3  N.  J.  L.  266;  Ripley  v.  Burgess,  2 
court."  Hawk  v,  Geddls,  16  S.  &  R.  Hill  (N.  Y.)  360;  Beach  v.  Springer,  4 
(Pa.)  23.  To  the  same  effect,  see  Love-  Wend.  (N.  Y.)  520;  Watts  v.  Ward,  6 
grove  V.  Christman,  164  Pa.  St.  390,  35  W.  N.  C.  (Pa.)  206;  Rule  XLIV.,  Old 
W.  N.  C.  (Pa.)  327;  Steinerv.  Erie  Dime  Circuit  Court  Rules,  3  Pin.  (Wis.)  573; 
Sav.,  etc.,  Co.,  98  Pa.  St.  591;  Uhler  v.  Wilson  v.  Street,  7  New  Bruns.  629. 
Sanderson,  38  Pa.  St.  128;  Moyer  z/.  Kode  Used  Ezoloiiye.  —  In  some  states 
Fisher,  24  Pa.  St.  513;    Covely  ?».  Fox,  it  is  held  that  one  mode  only  can  be 

11  Pa.  St.  174;  EUmakerz/.  Franklin  F.  followed  in  a  particular  case,  even 
Ins.  Co.,  5  Pa.  St.  183;  Hale  v.  Fenn,  though  the  defenses  specially  pleaded 
3  W.  &  S.  (Pa.)  361;  Light  v.  Stoever.  are  other  and  different  defenses  from 

12  S.  &  R.  (Pa.)  431:  Robinson  v.  Eld-  those  noticed.  Gilmore  v.  Nowland, 
ridge,  10  S.  &  R.  (Pa.)  140;  Friedly  v.  26  111.  201;  Harris  v.  Peatx:e,  5  III.  App. 
Scheetz,  ()  S.  &  R.  (Pa.)  156;  McDowell  622;  Benjamin  z/.  McConnell,  9III.  536; 
».  Meredith,  4  Whart.  (Pa  )  311;  Sparks  SioUey  v.  Brooks,  7  W.  L,  J.  (Ohio) 
V,  Garrigues,  i  Binn.  (Pa.)  152.  235,  i  Ohio  Dec.  (Reprint)  316.     Contra, 

2.  An  equitable  defense,  when  raised  State  Bank  v.  Chetwood,  8  N.  J.  L.  i, 
in  this  manner,  is  subject  to  the  rules  And  see  Oulton  v.  Palmer,  7  New 
applicable  to  such  a  pleading,  and  not  Bruns.  364. 
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IV.  Ceabaotbb  as  a  PLSAsnre  —  1.  The  Defendant's  Hotice.  — 
A  notice  of  defense  is  not  generally  considered  as  taking  the 
place  of  the  plea  in  the  common-law  system  of  successive  plead- 
ing until  an  issue  is  joined.  It  rather  inaugurates  a  system 
analogous  to  that  provided  for  in  other  states  by  codes  of  civil 
procedure.  No  replication  or  answer  is  permitted  to  the  issues 
raised  by  the  notice  of  defense.  The  only  issue  in  which  the 
adverse  party  can  join  on  the  record  is  that  made  by  the  general 
plea.* 

2.  Counter  Hotice  in  Beply. — This  rule  is  not  universal,  how- 

1.  ContucticuL  «—  Curtis    v,    GUI.    34  specially  pleaded,  whether  in  the  plea. 

Conn.  49;    Hawley  v.  Middlebrook,  28  replicauon,  rejoinder,  or  at  any  other 

Conn.  528.  stage   in   the  common-law    system  of 

Illinois, ' —  Bailey     r.     Valley     Nat.  successive     pleading.        Williams    v. 

Bank,    127   III.   332,   affirming  21    111.  Coggeshall,  8  Cush.  (Mass.)  377;  Rob- 

App.  642;  Burgwin  v,  Babcocic,  11  111.  inson  v.  Hitchcock,  8  Met.  (Mass.)  64; 

23.  Robinson  v.  Wadsworth,  8  Met.  (Mass.) 

Afic/iigan,  —  McFarlane    v.    Ray,    14  67.      Quart    Holbrook  v.    Brooks,    33 

Mich.     465;      Rosenbury     v.    Angell,  Conn.  347. 
6  Mich.  508.  Criticiam  of  Thii  Constraotion  of  the 

New  Hampshire,  —  Leslie  v.  Harlow,  StatutM.  —  This     view   of   the   change 

18  N.  H.  518.  made  by  Ihe  statutes  which  provide  for 

Ohio,  —  Van    Ingen    v.    Newton,    i  a  notice  of  defense  in  lieu  of  special 

Disney  (Ohio)  458.  pleas  in  bar  rather  than  that  taken  by 

Pennsylvania.  —  Bruner  v,  Gregg,  4  the    Maine  courts    (see   infra,    IV.  2. 

W.    N.   C.   (Pa.)    368;    McCutchen   v.  Counter  Notice  in  Reply)  seems   to   be 

Nigh,  10  S.  &  R.  (Pa.)  344.  based  solely  on  precedent.     It  has  been 

Tennessee.  —  Hart     v,    Reynolds,     i  criticised   as   merely   transferring   the 

Heisk.  (Tenn.)  208;    West  v,  Tylor,  2  difficulties  experienced  by  the  plaintiff, 

Coldw.  (Tenn.)  96.  under  the   widened    scope  given   the 

Vermont.  —  Noti  v.  Stoddard,  38  Vt.  general  issue,  to  the  defendant.     In  an 

25.  Ohio  Q^st,  the  court  said:  *'  This  form 

"  Even  under  our  former  system  of  of   pleading  has  not,  in   my   opinion, 

pleading,  the  defendant,  in  every  action  improved  the  practice.     It  confers  upon 

except    ejectment,    was   permitted    to  defendants  nothing  but  security  against 

plead  the  general  issue  and  annex  his  the  operation  of   a  special  demurrer, 

written  notice,  in  which  every  defense  whose  main  office  is  to  point  out  legal 

might  be  embodied  that  was  properly  defects  and  afford  opportunity  for  their 

the  subject  of  the  plea;  and  yet  there  remedy  by  amendment.      Whereas  it 

was  no  mode  in  which  they  could  be  exonerates  a   plaintiff  from   selecting 

traversed.     The   party  setting  up  the  one  of  the  many  matters  he  may  wish 

facts  was  always  compelled   to  prove  to   rely   upon   in   his   replication,  and 

them;  though  if  he  had  filed  his  plea,  from  exposing  on  the  record  the  legal 

instead  of  the  notice,  the  plaintiff  must  objections  he    intends   to  make,   and 

have  replied  before  the  burden  of  proof  leaves  him  at  liberty,  on  the  trial,  to 

could  be  thrown  upon  the  defendants."  introduce  proof  of  as  many  matters  in 

Van  Ingen  v,  Newton,  i  Disney  (Ohio)  opposition  to  the  notice  as  he  pleases, 

458.  and  to  rely  upon  one  or  all  of  them;  or 

"  The  only  issue  in  the  case  is  the  the  option  of  suddenly  springing  upon 

general  issue.     The  notice  is  of  matters  his  opponent  objections  to  the  notice, 

intended  to  be  introduced  under  that  to  the  exclusion  of  all  the  testimony 

issue."     Rosenbury  f.  Angell,  6  Mich,  offered    and  of    the   entire  defense." 

508.  Reynolds  v.  Rogers,  5  Ohio  169.     To 

Kotioe  with  Oeaoral  Imtio  in  Bepliea-  the  same  effect,  see  Hunt  v.  Weir,  29 

tion,  Bqoinder,  eto.  —  Under  some  stat-  III.  83;  Clough  v.  Clough,  26  N.  H.  24; 

uies  the  general  issue  with  notice  of  McCutchen  v.  Nigh,  10  S.  &   R.  (Pa.) 

new  matter  may  not  only  be  pleaded  344;     Modern    Reform    in    Pleading, 

to  the  declaration   but  to  any  matter  i  Am.  Law  Rev.  631. 
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ever.  In  some  states  a  counter  notice  or  brief  statement  in  reply 
may  be  filed  with  the  formal  joinder  on  the  general  issue.*  And 
in  Maine  the  regular  course  of  pleading  subsequent  to  the  plea 
may  also  be  followed.* 

3.  Beplication  by  Evidence.  —  Where  no  counter  notice  by  brief 
statement  is  required  the  plaintiff  may  generally  reply  any  mat- 
ter which  will  go  to  defeat  the  issues  pointed  out  by  the  defend- 
ant's notice,  by  the  introduction  of  evidence,  whether  it  is  such  as 
must  formerly  have  been  specially  pleaded  in  the  replication  or 
not.' 

4.  Demurrer  to  Hotice  —  a.  Modes  of  Attacking  Notice.  — 
A  notice  of  defense  not  being  a  pleading  of  record,  the  question 
of  its  sufficiency  cannot  be  raised  by  demurrer,  but  only  by  motion 
to  strike  from  the  files,  or  at  the  trial,  by  objection  to  the  intro- 
duction of  evidence.*     It  is  otherwise  in  Maine,  where  the  regular 

1.  Potter  V.  Titcomb,   i6  Mc.  423,  13  defense   which   might   formerly    have 

Me.  36;  Miss.  Annot.  Code  1892,  §  686;  been  replied  and  proved  under  replica- 

2  N.  J.  Gen.  Stat.  1895,  p.  2553,  ^  119,  tion.     This  is  true,  as  a  general  rule; 

p.  2555.  §  134.  but  whether  it  can  be  done  in  a  case 

Optional  Whether  Connter  Votioe  Filed  requiring    a     new    assignment,     and 

or  Kot. —  In  the  absence  of  a  rule  of  where  the  replication  in  fact  takes  the 

court    requiring    it,    the    filing    of    a  place  of  the  declaration,  is  a  question 

counter   notice   or  brief    statement   is  quite  distinct  from  that  presented  in 

optional  with  the  plaintiff  in  Maint  and  other  cases." 

Michigan.      Pratt   v.    Knight,    29   Me.  The  rule  as  stated  in  the  text  was, 

471;  Trask  v,   Patterson,   29  Me.  499;  however,     applied     in      Wisconsin     to 

2  How.  Annot.  Stat.  Mich.  1882,  g  7364.  actions     of     trespass    quare    clausum. 

3.  Miller  v,  Waldoborough  Packing  Williams  v.  Holmes,  2  Wis.  129;  Bar^ 

Co.,  88  Me.  605.  den  v.  Smith,  7  Wis.  439. 

Beplioation    by    Bole    of    Court.  —  It  4.  Connecticut,  —  Hawley  v.  Middle- 
seems  that  at  one  time  in  Michigan  a  brook,  28  Conn.  527. 
rule  of  court  provided  for  the  filing  of  Illinois.  —  Burgwin    v.  Babcock,    11 
a  replication  to  the  notice  of  defense.  111.  28;    Bailey  v.  Valley  Nat.   Bank, 
Craig  V.  Grant,  6  Mich.  447.  127  111.  332,  affirming  21  111.  App.  642. 

8.  Parker  v.   Green,   8   Met.  (Mass.)  Mississippi.  —  Wren   v.    Hoffman,  41 

137;  Collier  v.  Moulton,  7  Johns.  (N.  Miss.  616;  New  Orleans,  etc.,   R.  Co. 

Y.)  109;    Hart  v.   Reynolds,  i   Heibk.  v.  Wallace,  50  Miss.  244. 

iTenn.)  208;  West  v.  Tylor,  2  Coldw.  New  Hampshire.  —  Leslie  z/.  Harlow, 

Tenn.)  96;    Nott  v.  Stoddard,   38  Vt.  18  N.  H.  518. 

25;  Sulis  V.  Ferguson,  10  New  Bruns.  New   York.  —  Lowry  v.  Hall,  i  Hill 

no.  (N.  Y.)663. 

TreepftM  Qoare  Clausnni.  —  In  trespass  Ohio.  —  Sutliff  v.  Gilbert,  8  Ohio  405; 

quare  clausum^  where,  had  the  defend-  Whitton   v.   Ripley,  2  W.   L.  J.  (Ohio) 

ant  pleaded    liberum   tenementum^    the  406,  i  Ohio  Dec.  (Reprint)  133. 

plaintiff  might    have   newly   assigned  Pennsylvania.  —  Robinson     v.     El- 

the  locus  in  quo^  it  is  held  in  Michigan  dridge,  10  S.  &  R.  (Pa.)  140. 

that  he  cannot  reach  the  same  end  by  Tennessee.  — Nashville,  etc.,  R.  Co.  v. 

evidence  in  reply  to  that  defense  when  Conk,  11  Heisk.  (Tenn.)  575;  Brady  v. 

noticed    with    the   general   issue.     He  Wasson,  6  Heisk.   (Tenn.)   131 ;    West 

must  particularly  assign   the  locus   in  v.  Tylor,  2  Coldw.  (Tenn.)  96. 

quo  in  the  first  instance  or  amend  his  Vermont.  —  Nott  v.  Stoddard,  38  Vt. 

declaration  before  it  is  too  late.     Mc-  25. 

Farlane  v.  Ray,  14  Mich.  465,  wherein  Wisconsin.  —  Fowler     v.    Colton,     i 

thte  court  said:  *'  But  the  plaintiff  con-  Pin.  (Wis.)  331. 

tends  that  under  our  practice  he  is  en-  New  Brunswick. — Dowling  v.  Trites, 

titled  to  present,   by   his   proofs,  any  7  New  Bruns.  520;  Ladds  v.  Vernon, 

matter  in  reply  10  the  special  notice  of  14  New  Bruns.  350. 
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course  of  pleading  may  be  followed,  notice  being  merely  substi- 
tuted for  special  pleas  in  bar  in  the  original  common-law  system.* 

b.  Waiver  of  Objections.  —  Unless  the  required  mode  of 
attack  is  made  at  the  proper  time  in  the  course  of  the  proceedings, 
objection  to  the  notice  will  be  deemed  waived.* 

6.  Amendments.  —  The  courts  are  very  liberal  in  permitting 
amendments  to  notices  of  defense  to  be  made  at  any  stage  in  the 
proceedings.^     The  power  to  amend  is  discretionary  with  the  trial 

The  Fraetioe  to  Be  Preferred.  —  "  If  a  orders  made  concerning  it  are  some- 
brief  statement  is  defective  and  in-  times  required  to  be  filed  with  the 
sufficient,  the  proper  practice  is  to  record  of  the  cause  and  annexed 
move  the  court  to  reject  it.  The  party  to  it.  Gen.  Rule,  7  New  Bruns.  90;  2 
will  then  be  obliged  to  put  his  state-  N.  J.  Gen.  Stat.  1895,  p.  2553,  §  119. 
ments  into  a  substantial  and  definite  But  in  determining  the  efiect  to  be 
form,  or  the  brief  statement  will  be  given  the  record  such  matters  have  no 
stricken  out.  Or  a  party  may  object  place  in  it.  Stevenson  v.  Schenck,  3 
to  evidence  as  it  is  offered,  which  would  N.  J.  L.  27;  Vaughan  v.  Havens,  8 
be  admissible  under  a  sufficient  brief  Johns.  (N.  Y.)  109;  Fowler  v.  Colton, 
statement,  as  inadmissible  under  a  i  Pin.  (Wis.)  331;  Lawton  v.  Adams, 
defective  one.  The  former  practice  of  10  New  Bruns.  274. 
moving  to  reject  the  brief  statement  is  "A  verdict  or  judgment  never  con- 
preferable,  however,  as  the  parties  will  eludes  the  parties  in  respect  to  matters 
then  go  to  trial  without  any  uncertainty  alleged  in  a  notice  of  defense.**  Curtis 
as  to  their  position."  Folsom  v,  v.  Gill,  34  Conn.  49.  To  the  same 
Brawn,  25  N.  H.  114.  To  the  same  effect,  see  Hawley  v.  Middlebrook,  28 
effect,  see  Pike  v.  Taylor,  49  N.  H.  Conn.  527.  Unless  the  court  can 
124;  Hunt  V.  Weir,  29  III.  83;  Wilson  gather  from  the  record  what  issues 
V.  Street,  7  New  Bruns.  629;  Oulton  were  in  fact  tried.  Avon  Mfg.  Co.  v. 
V.  Palmer,  7  New  Biuns.  364.  Andrews,  30  Conn.  476. 

Defects  in  the  BeclaraUon.  —  A  motion  1.  Miller  v.  Waldoborough  Packing 
to  have  the  defendant  defaulted  be-  Co.,  88  Me.  605;  Corthell  v.  Holmes, 
cause  of  a  defective  notice  will  be  87  Me.  24;  Stevens  v.  Webster,  45  Me. 
treated  as  an  informal  demurrer,  and  615,  where  the  court,  contrasting  de- 
will  not  be  allowed  if  the  plaintiff's  dec-  murrers  to  regular  pleadings  and  de- 
laration  is  also  defective;  on  the  murrers  when  filed  to  notices  of 
ground  that  the  court  will  decide  defense,  said:  "The  demurrer  to 
against  the  party  who  committed  the  specifications  allowed  by  another  sec- 
first  error.  Shelden  v.  Call,  55  Me.  tion  of  the  statute  is  in  a  devious  line, 
159.  and  is  of  modern  invention,  unknown 

It  is  said  in  Friedly  v.  Scheetz,  9  S.  to  the  common  law,  and  practically,  as 

&  R.  (Pa.)  156,  that  a  notice  of  special  yet.  unknown  to  us." 

matter  may  cure  a  defect  in  the  dec-  3.  Blaisdell    v.    Gladwin,     4    Cush. 

laration.  (Mass.)  373;  Robinson  v.  Wadsworth, 

Vo  OlQeetion  on  the  Gronnd  ef  Delay.  —  8  Met.  (Mass.)  67;  Hawk  v,  Geddis,  16 

Owing  to  the  fact  that  a  notice  of  de-  S.  &   R.  (Pa.)  23;  Wilbur  v.  Trites,  10 

fense  depends  upon  the  general  issue  New  Bruns.   633.     And   see   Little  v. 

and   raises  no  issues  in  and  of  itself,  Bolles,  12  N.  J.  L.  171. 

the  main  reason  for  striking  out  friv-  Instmetion  of  Court  to  Dlaregard  Ko- 

olous  pleas,  delay,  does  not  apply  to  tioe.  —  Where  no  objection  is  made  to 

it.     Lowry  v.  Hall,  i  Hill  (N.  Y.)  663.  a  defective  notice  at  the  proper  time. 

Demurer  to  Evidence  —  Kotion  to  Ex-  the  court  cannot  instruct  the  jury  to 

elnde.  —  A  demurrer  to  evidence  intro-  disregard  the  defense  attempted  to  be 

duced  under  an  insufficient  notice,  or  a  set  up  by  it,  Nashville,  etc.,  R.  Co.  v. 

motion  to  exclude  it,  where  such  prac-  Conk,  11   Heisk.  (Tenn.)  575;  unless  it 

tices  are   allowed,    will    be    effective,  states    no    legal   ground    of    defense, 

Burgwin  t/.  Babcock,  II  111.  28;  Rice  z^.  Whelpley    v.    Riley,    7    New    Bruns. 

Pollard,  1  Tyler  (Vt.)  230.  275. 

Votice  M  Part  of  the  Beoord.  —  Copies  S.Mason   v.   Peter.   58    Mich.    554; 

of  the   notice  of  defense   and  of  any  Hopkins  z'.  Briggs, 41  Mich.  175;  John- 
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court,  and  its  action  will  not  be  reviewed  unless  it  is  clear  that 
the  power  has  been  abused.* 

T.  HOTICE  AVD  THS  Oeitebal  IfNiUE  —  1.  Generally.  —  The  pur- 
pose of  the  notice  of  defense  being  to  designate  special  matter 
in  bar  which  may  be  proved  under  a  plea  of  the  general  issue, 
the  general  plea  appropriate  to  the  kind  of  action  brought  must 
always  be  made  with  it.  The  notice  by  itself,  or  annexed  to  any 
other  plea,  will  have  no  effect.* 

2.  Pleas  Pais  Darrein  Continuance.  —  A  defense  which  has  arisen 
puis  darrein  continuance  cannot  generally  be  raised  by  notice. 
Defenses  so  made  must  be  filed  subsequently  in  point  of  time  to 
the  general  issue  or  other  plea,  and  are  by  way  of  substitution 
therefor.' 

3.  Matter  in  Abatement.  —  For  a  similar  reason,  that  it  raises  a 
question  which  must  be  disposed  of  before  issue  can  be  joined  on 
the  merits,  a  defense  which  merely  goes  in  abatement  of  the  suit 
cannot  be  noticed.'* 


son  V.  Kibbee,  36  Mich.  269;  Story  v, 
Baird,  14.  N.  J.  L.  262. 

1,  Cook  V.  Miller,  11  111.  610;  Fox  v. 
Conway  F.  Ins.  Co.,  53  Me.  107;  Men- 
nock  7'.  Eureka  F.  &  M.  Ins.  Co.,  90 
Mich.  236;  Hann  v.  National  Union,  97 
Mich.  513;  Browne  v,  Moore,  32  Mich. 
254;  Bellows  V,  Copp,  20  N.  H.  492; 
Fowler  v,  Colton,  i  Pin.  (Wis.)  331. 
And  see  Morley  v.  Liverpool,  etc.,  Ins. 
Co.,  85  Mich.  210. 


is  applicable  in  justice  courts.  When 
the  defendant  pleads  orally,  the  justice 
should  put  the  plea  on  his  docket  in 
proper  form,  but  if  he  omits  the  gen- 
eral issue  and  inscribes  merely  the 
special  defense,  that  will  not  affect  the 
rights  of  the  defendant.  Eddy  v, 
Manshaun,  42  Mich.  532. 

3.  True  v.  Huntoon,  54  N.  H.  121: 
Wisheart  v.  Legro,  33  N.  H.  177; 
Rangely   v,   Webster,    11    N.    H.   299; 


A  defendant  who  applies  for  leave  CochecoMfg.  Co.  v,  Whittier,  10  N.  H. 

to  add  a  new  notice  of  defense  to  his  305;  Snyder  v.  Quarton,  47  Mich.  211; 

plea  after  the  opening  of  the  trial  must  Johnson     v.    Kibbee,     36    Mich.    269; 

show  in  some  way  that  he  is  entitled  to  Adams  v.  Filer,  7  Wis.  306;  LeGal  v. 

such  favor,  and  that  it  can  be  granted  Duffy,  8  New  Bruns.  57. 

without  injustice;  and  in  the  absence  Contra.  —  Under     the    Massachusetts 

of  such  showing  it  is  not  error  to  refuse  statute  it  was  held  that  matters  puis 

the  application.      Deline  v.    Michigan  darrein  continuance  might  be  set  up  in 

F.  &  M.  Ins.  Co.,  70  Mich.  435.  a  second  specification  of  defense,  and 

Pemuylyaiiia.  —  Several    early   cases  former    specifications    would    not    be 

in  Pennsylvania  seem  to  be  at  odds  on  waived  thereby.     Shirley  v.  Shattuck, 

questions  of  amendments  to  notices  of  13  Met.  (Mass.)  256.     And  this  practice 

defense.     But  in  fact  they  merely  sup-  is  now  provided  in  Michigan  by  rule  9 

port  the  general  doctrine  as  stated  in  (former  rule  106),  Circuit  Court  Rules, 

the    text,    the   discretion   of    the   trial  Stevens's  Mich.   Rev.   Rules  of  Prac- 


court  having  been  abused  in  some  of 
them  and  rightly  exercised  in  others. 
Yost  V.  Eby,  23  Pa.  St.  327;  Wilson  7/. 
Irwin,  14  S.  &  R.  (Pa.)  177;  Sharp 
V.  Sharp,  13  S.  &  R.  (Pa.)  444;  McCay 
V.  Burr.  6  Pa.  St.  147. 

2.  Bailey  v.  Valley  Nat.  Bank,  127 
111.  332,  affirming  21  III.  App.  642;  Max- 
well V,  Potter,  47  Me.  487;  Brickett  z^. 


tice;  Burt  v.  Wayne  Circuit  Judges,  90 
Mich.  520,  82  Mich.  251;  Grosslight  z/. 
Crisup,  58  Mich.  531. 

Befanae  in  Bar,  Actionem  Ulterins  Hon. 
—  A  defense  which  has  arisen  after 
action  brought,  but  before  issue  joined 
in  bar,  pleaded  at  common  law  with 
the  allegation  actionem  ulterius  non 
(Gould's  PI.  (5th  ed.)547.  1  Chitty's  PI. 


Davis,  21  Pick.  (Mass.)  404;  McDaniel  (i6th  Am.  ed.)  579),  may  be  raised  by  a 

V.  Allen,  64  Miss.  417.  notice  of  defense.     Buell  v.  Flower,  39 

In  JoBtioe  Conrts.  —  In  Michigan  the  Conn.  462;  Wisheart  z/.  Legro,  33  N.  H. 

statute  which  provides  for  filing  a  no-  177;  True  v.  Huntoon,  54  N.  H.  121. 

tice  of  defense  with  the  general  issue  4.  Strang  v.  Hirst,  61  Me.  9;  Gordao 
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4.  With  What  Pleas  Hotice  May  Be  Given  —  a.  Common-law 
Pleas.  —  A  notice  of  defense  can  generally  be  given  with  every 
plea  which  was  recognized  at  comnnon  law  as  a  general  issue.* 

Hnl  Tiel  Seeord.  —  The  general  issue,  however,  must  be  one  which 
raises  a  question  of  fact.  Hence  notice  cannot  be  given  with  the 
plea  of  nul  tiel  record^  upon  which  the  issue  is  a  question  of  law 
for  the  court.* 

b.  Statutory  AND  Other  Changes  — (i)  Common  Form  of 
General  Issue,  —  In  some  states  the  general  issue  may  be  pleaded 
in  all  cases,  and  a  common  form  is  frequently  provided  either  by 
statute  or  rule  of  court.* 

(2)  Non  Est  Factum,  —  The  plea  of  non  est  factum^  while  not, 
strictly  speaking,  a  general  issue,  has  been  so  considered  in  the 
practice  of  most  states  for  purposes  of  annexing  a  notice  of 
defense.*  In  Pennsylvania^  however,  a  general  issue  was  early 
invented  for  all  actions  of  debt.  For  those  other  than  debt  on 
covenant  it  consisted  of  the  plea  of  payment  with  leave  to  give 

V.    Peirce,    11  Me.  213;    Alexander  v.  t^.  Bradford,  51  Me.  414.     Q«<pr^,  LcGal 

Pitts,  7  Cush.  (Mass.)  503;  Holdridge  v,  Duffy,  8  New  Bruns.  57. 

V.  Holdridge,  53  Vt.  546;  Thomson  v,  2.  Tappan  v.  Heath,  16   N.    H.    34; 

Keith,  II  N.  Bruns.  133.  Barheydt  v.  Haverly,  i  Wend.  (N.  Y.) 

Von-teirare  —  IHsdaimer.  —  In  Maine ^  70;  Raymond  v.  Smith,  13  Johns.  (N, 

by  statute,  the  defense  of   non-tenure  Y.)  329;  Bulli?   v.  Giddens,   8  Johns, 

in  an  action  of  dower  must  be  specially  (N.  Y.)  82;  Whiton  v.  Ripley,  2  W.  L. 

pleaded  in  abatement  and   cannot  be  J.  (Ohio)  406,  i  Ohio  Dec.  (Reprint)  133. 

raised    by    a    notice.       Manning    v.  Debt     on     Foreign     Jndjgments.  —  In 

Laboree,  33  Me.  343.  Beale  v.  Berryman,  30  N.  J.  L.  216,  it 

Disclaimer  of  title  in  writ  of  entry  was  held.  Brown,  J.,   dissenting,  that 

actions  is  also  made  matter  of  abate-  while  nil  debet  standing  alone  was  not 

ment  by  law,  but  the  plea  may  be  in  a  good  plea  to  an  action  of  debt  on  a 

the  form  of  a  brief  statement.     Chap-  sister  state  judgment,  it  was  the  gen- 

lin  V.  Barker,  53  Me.  275;  Colburn  v,  eral  issue  for  the  purpose  of  annexing 

G rover,  44  Me.  47.  notice  of    defense    containing  special 

1.  •'  If  there  be  a  general  issue,  the  matter    in    bar.     It    is    stated   in   the 

party  has  a  right  secured  to  him  by  course  of  the  dissenting  opinion,  after 

statute  to  annex  such  notice."     Beach  a  review  of  Bullis  v.  Giddens,  8  Johns. 

V.  Springer,  4  Wend.  (N.  Y.)  519.     And  (N.  Y.)82,  supra,  that  by  statute  in  New 

see  the  Wisconsin  statute.     Williams  v.  York  it  was   subsequently  made   pos- 

Holmes,  2  Wis.  129.  sible  to  give  notice  with  a  plea  of  nul 

'*  It  is  believed  the  practice  has  been  tiel  record, 

to  suffer  special  matter  to  be  given  in  8.  Smyth  v.    Ripley.    33  Conn.  306; 

evidence    by    way    of    notice,    in    all  Goodridge  ?/.  Ross,  6  Met,  (Mass.)  487; 

actions     and     under     every    general  Rules    54,    55,    at   Common    Law.    24 

issue.'*     Lawrence  v.  Dole,  11  Vt.  549.  Pick.  (Mass.)  400;  2  How.  Annot.  Stat. 

Scire  Facias.  —  The  plea  of  the  gen-  Mich.  1882,  §  7362;  Annot.  Code  Miss, 

eral  issue  with  notice  of  special  matter  1892,  §  686;  2  Bright.   Purd.  Dig.  Pa. 

is  proper  in  an  action  of  scire  facias.  (i2th  ed.).  p.  1727  (i),  (2);  2  Pepper  & 

It  is  an  action  at  law  within  the  mean-  Lewis  Dig.  Pa.,  pp.  3601,  3602(96),  (97); 

ing  of  the  statute.     '*  Though  a  judi-  Tenn.  Code  1896,  S§  4634,  4635.     And 

cial  writ  it  is  still  an  action,  may  be  see  Pub.  Stat.  N.  H.  1891,  p.  619,  §  3. 

pleaded  to  as  such,  and  is  released  or  4.  Beach  v.   Springer,  4  Wend.  (N. 

discharged  by  a  release  of  all  actions."  Y.)   520;    Provost  v.  Calder,  2   Wend. 

Smyth  V.  Ripley,  33  Conn.  306.     And  (N.  Y.)  517;    Lawrence  v.  Dole,  11  Vt. 

see  Brazee  v.  Blake,  5  Ohio  340;  Rob-  549.     And  see   Bailey  v.   Valley  Nat. 

inson  v.  Eld  ridge,  10  S.  &  R.  (Pa.)  140;  Bank,  127  111.  332,  affirming  21  111.  App. 

Potter  V,  Titcomb,  16  Me.  423;  Calais  642;  Covely  v.  Fox,  11  Pa.  St.  174. 
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special  matters  in  evidence.  And  such  special  matter  must 
generally  be  pointed  out  by  a  notice  of  defense.*  In  debt  on 
covenant  the  practice  is  the  same,  the  plea  being  covenants  per- 
formed with  leave,  etc.*  And  while  by  the  existing  statute  a 
common  form  of  general  issue  is  provided  for  all  cases,  with 
which  notice  may  be  given,  this  kind  of  plea  is  also  retained.* 

6.  Place  of  Each  in  Pleading  —  ^.  The  General  Issue.  —  It 
may  be  stated  as  a  general  principle  that  the  office  of  the  general 
issue  at  common  law  is  not  changed  in  the  least  by  the  statutory 
provisions  concerning  notice.  It  is  the  only  plea  on  the  record, 
and  the  plaintiff  must  sustain  the  issues  it  raises  by  proof.  The 
defendant  in  his  turn  may  rely  either  upon  it  or  upon  the  notice 
raising  new  matter  in  bar.* 

b.  Admissions  Made  by  Notice  and  Plea  —  iroUoe  of  DefaoM. 

—  As  a  consequence  of  this  relation  of  notice  and  plea  the  facts 

1.  "  Technically  speaking,    there  is  This,  I  repeat,  has  been  the  general  ex- 
no    general     issue    in    debt    upon    a  position  by  the  tribunals,  who  are  the 
specialty.      The  common-law  plea  of  best  exponents  of  their  own  rules  and 
payment  is  special,  as  is  also  its  usual  methods  of  procedure;  an  exposition  it 
companion,  »<7M  est  factum.     But  yet,  would  be  mischievous  to  overturn  upon 
it  is  not  to  be  doubted,  the  present  in-  a  mere  verbal  criticism.'*      Covely  v, 
stance  is  within  the  spirit  of  the  rule.  Fox,    ii    Pa.   St.    171.     To   the   same 
So  far  as  I  am  informed,  a  like  rule,  or  effect,  see  Uhler  v,  Sanderson,  38  Pa. 
one  very  similar,  exists  In  all  ourcourls  St.  128;  McCay  v.  Burr,  6  Pa.  St.  147; 
of  common  pleas.     These  were  insti-  McCutchen  v.  Nigh,  10  S.  &   R.  (Pa.) 
tuted  for  the  avowed  purpose  of  regu-  .344;    Hollingsworth  v.  Ogle,   i    Dall. 
lating  the  time  and  manner  of  notice,  (Pa.)  257;   and  cases    supra^    III.     2. 
rendered     necessary      by     our    short  Equitable  Defenses, 
method  of   pleading,  and  particularly  2.  Webster  v,  Warren,  2  Wash.  (U. 
in  reference  to  our  peculiar  equitable  S.)  456;  Ellmaker  v.  Franklin  F.  Ins. 
plea  of  payment.     Some  of  them  ex-  Co..  5  Pa.  St.   183;  Roth  v.  Miller,  15 
pressly  speak  of  this  plea,  while  others,  S.  &  R.  (Pa.)  100;  Roop  v.  Brubacker, 
as  in  the  instance  before  us,  use  the  i   Rawle  (Pa.)  305;    Bender  v,  From- 
phrase  '  general  issue.'     But  however  be rger,  4  Dall.  (Pa.)  436. 
worded,  each  has  the  same  object  in  3.  2  Bright.  Purd.  Dig.  Pa.  (12th  ed.), 
view,  and  accordingly  everywhere  the  p.  1727  (i),  (2);  2  Pepper  &  Lewis  Dig. 
construction  has  been  the  same.     In-  Pa.,  pp.  3601,  3602  (96),  (97);  2  Brews, 
deed,    it  very   seldom   occurs    that  a  (Pa.)  rr.  (2d  ed.),  §  2782;  Lovegrove  ». 
general  issue  plea,  properly  so  denom-  Christman,  164  Pa.  St.  390,  35  W.  N. 
inated,    requires    the    aid    of    special  C.  (Pa.)  327;  Mershon  v.  Anderson,  40 
notice  to  give  it  full  effect.     This  is  W.  N.  C.  (Pa.)  192. 
only  requisite  where  otherwise  there  4.  Connecticut,  —  Curtis    v.    Gill,    34 
must  be  a  special  plea.     But  under  our  Conn.  49. 

practice   the    plea    of    payment,    with  Illinois.  —  Bailey     v.     Valley     Nat. 

leave,  etc.,  from  its  almost  universal  Bank,  127III.  332,  tf^rw/«^  21  111.  App. 

use  in  actions  of  debt,  has  come  to  be  642. 

regarded  as  a  species  of  general  plea,  Maine.  —  Corthell  v.  Holmes,  87  Me. 

capable,  with    its  concomitant  notice,  24,  88  Me.   376;  Moore  v.  Knowles,  65 

of    adaptation    to  every    variety    and  Me.   493;    Day  v.  Frye,  41    Me.   326; 

complication    of    fact.       It    is    conse-  Washburn  v.  Mosely,  22  Me.  160.- 

quently  under  this  plea  that  notice  is  Massachusetts. — Shirley  ?/.  Shattuck, 

most  frequently  required.     In  view  of  13  Met.  (Mass.)  256;  Rule  58,  at  Com- 

this,  the  end  principally  proposed  by  mon  Law,  24  Pick.  (Mass.)  401. 

the  rule  is  the  regulation  of  this  notice.  New  Hampshire.  —  Bump  v.   Smith, 

though  doubtless  it  extends  to  all  other  11  N.  H.  48. 

ca&es  where,  under  any  state  of  plead-  New    York,  —  Norman   v.  Wells,  17 

ing,   notice  may  be  found  necessary.  Wend.  (N.  Y.)  136;  Kane  v.  Sanger,  14 
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set  up  in  a  notice  of  defense,  though  usually  in  confession  and 
avoidance  of  the  cause  of  action,  and  therefore  inconsistent  with 
the  general  issue  pleaded,  do  not  constitute  admissions  of  which 
advantage  can  be  taken  by  the  adverse  party,  either  as  matter  of 
evidence  or  otherwise.' 

General  Issue.  —  Nor  is  the  burden  of  proving  facts  which  were 
considered  at  common  law  as  having  been  admitted  by  the  plea 
of  the  general  issue  placed  on  the  adverse  party  by  a  notice  which 
contradicts  such  admissions.* 

c.  Modern  Tendency.  —  The  modem  tendency,  however,  is 
to  construe  the  general  issue  and  the  notice  of  defense  together, 
placing  on  the  adverse  party  the  burden  of  proving  only  those 
issues  raised  by  the  general  plea  which  are  not  admitted  in  the 
notice.'     But  this  does  not  go  to  the  extent  of  giving  effect  to 

Johns.  (N.  Y.)  89;  Smith  v.  Gregory,  8  which  the  defendant  finally  concludes 

Cow.  (N.  Y.)  114.     And   see   Dale  v.  to  give  to  his  defense,  upon  the  trial, 

Roosevelt,  9  Cow.  (N.  Y.)  307.  nor  upon  the  question  whether  he  has 

Tennessee.  —  West  v.  Tylor,  2  Coldw.  offered  anything  in  evidence  under  his 

(Tenn.)  96.  brief  statement,  or  which  he  could  not 

Wisconsin.  —  Fowler  v.  Colton,  i  Pift.  have  offered  under  the  general  issue 

(Wis.)  331.  alone."     Cocheco  Mfg.  Co.  v.  Whit- 

**  The  party  who  has   filed  a  brief  tier,  10  N.  H.  305. 

statement  is  not  bound  to  prove  or  rely  Libel  and  Slander.  —  A  notice  of  de- 

upon  anything  contained  in  it,  but  may  fense  in  an  action  for  libel  or  slander 

resort  to  any  proof,  in  defense,  which  which  sets  up  the  truth  in  justification 

he  could  have  offered  under  the  gen-  cannot  be  used  by  the  plaintiff  as  evi- 

eral  issue  alone;  and  the  action  may  dence  of  malice.     Wheaton  t/.  Beecher, 

be  tried  as  if  the  brief  statement  had  79   Mich.   443;    2   How.   Annot.   Stat. 

never  existed."     Cocheco  Mfg.  Co.  v.  Mich.   1882,  §    7776.     See  also  article 

Whitiier,  10  N.  H.  305.  Libel  and  Slander,  vol.  13,  p.  26. 

In  Caie  Notioe  or  Flea  !■  Defectiye.  —  lesne  Formed  by  Counter  Hotioe  or  Brief 

Where  the  plea  of  the  general  issue  is  Statement.  —  The  omission  of  a  denial 

defective,  it  will  not  present  the  issues  in  a  counter  brief  statement  of  some 

raised  in  a  good  notice  of  defense  from  matter  alleged  in  the  brief  statement 

being  tried,  and  vice  versa.     Moore  v.  cannot  control  or  destroy  the  effect  of 

Knowles,    65    Me.    493;     Corthell    v.  testimony  properly  received  under  the 

Holmes,  87  Me.  24.  general  issue.     Trask  v.  Patterson,  2g 

Withdrawing  Hotiee  of  Defense.  —  The  Me.  499. 
notice  of  defense  not  being  a  distinct  2.  Colburn  v.  Grover,  44  Me.  47; 
pleading,  but  merely  annexed  to  the  Treat  v.  Strickland,  23  Me.  234;  John- 
plea  of  the  general  issue,  may  be  with-  son  v.  Boardman,  6  Allen  (Mass.)  28. 
drawn  at  the  option  of  the  party  giving  And  see  supra,  HI.  i.  Definition  of 
it.  Barden  v.  Douglass,  71  Me.  401;  Notice  of  Defense ^  paragraph  NulTiel 
Donovan  v.  Halsey  F.  Engine  Co.,  58  Corporation.  But  compare  Wheel- 
Mich.  38;  Blaisdell  v.  Roberts,  37  Me.  wright  v.  Freeman,  12  Met.  (Mass.)  154. 
239.  3.  Miller  v.  Waldoborough  Packing 

1.  Gordan  v.  Peirce,  11  Me.  213;  Sol-  Co.,  88  Me.  605:  Cutler  v.  Currier,  54 

omons  V.  Chesley,  58  N.  H.  238;  True  Me.  81;  Fox  v.  Conway  F.  Ins.  Co..  53 

v,   Huntoon,   54  N.  H.   121:  Vaughan  Me.   107;    Skillings  v.   Norris,  50  Me. 

t/.  Havens,  8  Johns.  (N.  Y.)  109:  Sutliff  72;    Stevens   v.   Adams,   45   Me.   611* 

V.  Gilbert,  8  Ohio  405;  Smith  v.  Shum-  Rule  9,  Supreme  Judicial  Ct.,  72  Mt. 

way.  2  Tyler  (Vt.)  74;  Vliet  v.  Rowe,  569;  Rule  9,  Supreme  Judicial  Ct.,  37 

I  Pin.  (Wis.)  413.  Me.    570:    Circuit    Court    Rule    VII., 

"  The  effect  of  the  plea,  and  whether  Stevens's  Mich.  Rev.  Rules  of  Practice, 

it  admits  the  defendant  to  be  in  pos-  Bepleyin.  —  In  Maine,  in  an  action  of 

session  claiming  a  freehold,  is  certainly  replevin  in  cepit,  the  admission  made 

^ot  to    be  determined  by   the   shape  by  the  plea  of  the  general  issue  alone^ 
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allegations  in  a  notice  which  are  unnecessary  to  the  case  of  the 
party  making  them.^ 

VL  FoBK  AHD  SUBSTAKOE — 1.  Early  View. — As  regards  form, 
the  object  of  statutes  which  provide  notices  of  defense  in  the  stead 
of  special  pleas  in  bar  is  to  rid  pleading  of  the  technicalities  of 
the  latter.  The  form  of  the  notice  is  therefore  immaterial  and 
not  open  to  objection  by  the  adverse  party.  As  to  the  substance 
of  the  notice  the  early  view  taken  by  the  courts  was  that  the 
allegations  should  be  as  full  and  particular  a^  if  contained  in  a 
special  plea.*  The  test  usually  put  forth  is,  Would  the  facts  as 
alleged  in  the  notice  have  been  good  upon  general  demurrer,  had 
they  been  specially  pleaded  ?  • 

2.  Prevailing  Doctrine.  —  There  is  no  difference  of  opinion  among 
the  authorities  as  regards  the  form  of  the  notice,  but  the  prevail- 
ing doctrine  as  to  substance  is  more  liberal  than  that  entertained 
by  the  early  cases.  All  comparisons  between  notices  and  special 
pleas,  and  tests  by  general  demurrer  or  motion  for  judgment  non 
obstante  veredicto^  have  been  abandoned.  Instead  the  rule  is  that 
the  notice  must  state  sufficient  fairly  to  apprise  the  adverse  party 

of  title  to  the  property  in  the  plaintiff,  Tennessee,  —  Nashville,  etc.,  R.   Co. 

is  taken   away   by  a  brief  statement  v.  Conk,  ii   Heisk.  (Tenn.)  575;  Hart 

which  alleges  title  in  the  defendant  or  v,     Reynolds,    I    Heisk.   (Tenn.)   208; 

in  a  third  person,  filed  with  the  general  West  v.  Tylor,  2  Coldw.  (Tenn.)  96. 

plea.     Pope  v,  Jackson,   65   Me.    162;  Vermont.  —  Randall    v,    Preston,  52 

Cooper  V.  Bakeman,  32  Me.  192;  Moul-  Vt.   198;    Edwards  v,    Harrington,  45 

ton  V,  Bird,  31  Me.  296;  Dillingham  v,  Vt.  63;  Nott  v.  Stoddard,   38  Vt.  25; 

Smith,  30  Me.  370;  Greene  ?'.  Dingley,  Fullerton  v.  Mack,    2  Aik.   (Vt.)  415; 

24  Me.  135;  Vickery  v.  Sherburne,  20  Herring  v,  Sclding,  2  Aik.  (Vt.)  12; 
Me.  34;  Gordan  v,  Peirce,  11  Me.  Barney  v,  Goff,  i  D.  Chip.  (Vt.)  304; 
213.  Bowdish  v.  Peckham,  i  D.  Chip.  (Vt.) 

1.  "  The  statute  allowing  a  written     144, 

notice  of  the  special  facts  relied  upon  Neiv  Brunswick.  —  Wilson  v.  Street, 

in   the    defense    as    a  substitute    for  7  New  Bruns.  629. 

special    pleas    was    not    intended    to  The  7aot  that  Several  Partiei  Join  in 

change  the  burden  and  the  order  of  a  notice  of  defense,   some  of   whom 

proof."     Capen  v.    Woodrow,  51    Vt.  cannot  avail  themselves  of  the  matter 

106.  raised  therein,  will  not  prevent  those 

2.  Maine.  —  Taylor  v.  Robinson,  29  entitled    from    introducing    evidence 
Me.  323;  Daggett  v.  Adams,  i  Me.  198.  under  the  notice.    Jennings  v.  Carter, 

Massachusetts.  —  Brickett    v.    Davis,  2  Wend.  (N.  Y.)  446. 

21  Pick.  (Mass.) 404.  3.  Shepard  v.  Merrill,  13  Johns.  (N. 

Mississippi.  —  Tittle    v.    Bonner,   53  Y.)  475;  Thompson  z/.  Bowers,  i  Dougl. 

Miss.   578;    Powers  v.   Presgroves,  38  (Mich.)  321;  McClintock  v.  Inskip,  13 

Miss.  227.  Ohio  21;  Reynolds  v.  Rogers,  5  Ohio 

New  Hampshire,  —  Folsom  «/,  Brawn,  169;  Brazee  v.  Blake,  5  Ohio  340;  Nor- 

25  N.  H.  114;  Clough  V.  Clough,  26  N.  ton  v.  Rooker,  i  Pin.  (Wis.)  195;  Ladds 
H.  24.  V.  Vernon,  14  New  Bruns.  350. 

New  York.  —  Van  Epps  v.  Harrison,  Motion   for    Jadgment    Hon    Obstante 

1  Den.  (N.  Y.)  246;  Jennings  v.  Carter,  Veredicto.  —  "  The    general    rule    un- 

2  Wend.  (N.  Y.)  446.  doubtedly    is    that  the  notice  should 
Ohio.  —  McClintock    v.    Inskip,     13  contain  all  the  facts  necessary  to  sus- 

Ohio    21.     And    see  Van    Derveer  v.  tain  a  plea  against  a  general  demur- 

Sutphin,  5  Ohio  St.  293.  rer,  or,  at  least,  a  motion  for  judgment 

Pennsylvania. — Thomas     v,    Mann,  non  obstante  veredicto.^'     Bishop z/.  Earl, 

28  Pa.  St.  520;  Moatz  v.  Knox,  11  Pa.  17  Wend.  (N.  Y.)  316,  quoted  \xi  Fowler 

St.  268.  V.  Colton,  I  Pin.  (Wis.)  331. 
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of  the  true  ground  and  substance  of  the  issues  which  will  be 
raised,  that  he  may  prepare  to  meet  them  and  avoid  surprise  at 
the  trial.*     This  may  be  done  in  some  instances  by  merely  giving 


I.  Connecticut.  —  Williams  v,  Taylor, 
35  Conn.  592;  Merrill  v,  Everett,  38 
Conn.  40. 

Illinois,  —  Cook  r.  Miller,  ti  111.  610. 

Maine.  —  Clement  v.  Garland,  53 
Me.  427;  Ministerial,  etc..  Fund  v. 
Rowell,  49  Me.  330. 

Massachusetts.  —  Bangs  v.  Snow,  i 
Mass.  181. 

Michigan.  —  Briesenmeister  v.  Su- 
preme Lodge,  etc.,  81  Mich.  525,  19 
Ins.  L.  J.  889;  Farmers*  Mut.  F.  Ins. 
Co.  V.  Crampton,  43  Mich.  421;  Bailey 
V.  Kalamazoo  Pub.  Co.,  40  Mich.  251; 
Browne  v.  Moore,  32  Mich.  254;  Cres- 
inger  v.  Reed,  25  Slich.  450;  Myers  v. 
Carr,  12  Mich.  63;  McHardy  v.  Wads- 
worth,  8  Mich.  349;  Rosenbury  v. 
Angell,  6  Mich.  508;  Porter  v.  Kim- 
ball, I  Mich.  240. 

New  York.  —  Edwards  v.  Clemons, 
24  Wend.  (N.  Y.)  480;  Bissell  v.  Cor- 
nell, 24  Wend.  (N.  Y.)  354;  Mitchell  v. 
Borden.  8  Wend.  (N.  Y.)  570;  Cham- 
berlain V.  Gorham,  20  Johns.  (N,  Y.) 
746,  reversing  20  Johns.  (N.  Y.)  144; 
Shepard   v.  Merrill,  13  Johns.  (N.  Y.) 

475. 

Pennsylvania.  —  Alexander  v.  Pusey, 
13  S.  &  R.  (Pa.)  453;  Robinson  v, 
Eldridge,  10  S.  &  R.  (Pa.)  140;  Mc- 
Dowell V.  Meredith,  4  Whart.  (Pa.)  311; 
Brown  v,  Herron,  4  Yeates  (Pa.)  561; 
Greenwalt  v.  Born,  3  Yeates  (Pa.)  6; 
Bender  v.  Fromberger,  4  Dall.  (Pa  )436. 

Wisconsin.  —  Fowler  v.  Colton,  i 
Pin.  (Wis.)  331. 

New  Brunswick.  —  LeGal  v.  Duflfy,  8 
New  Bruns.  57. 

'*  The  notice  is  not  required  to  con- 
tain all  the  requisites  of  a  special  plea 
under  the  former  practice,  nor  is  it  re- 
quired to  contain  the  substance  of  a 
special  plea,  or  be  good  on  general  de- 
murrer." Liggett  Spring,  etc.,  Co.  v. 
Michigan  Buggy  Co.,  106  Mich.  445. 

'*  It  is  not  necessary  that  speci^ca- 
tions  of  defense  should  be  equivalent 
in  terms  to  a  technical  plea,  though 
they  state  the  grounds  of  defense  more 
particularly.  What  would  be  sufficient 
for  a  plea  might  be  insufficient  for 
specifications  of  defense.  Hart  v. 
Hardy,  42  Me.  196.  And  it  is  equally 
true  that  what  would  be  bad  as  a  plea 
might  be  good  as  a  specification  of  the 
defense.**  Fenlason  v.  Rackliff,  50 
Me.  362. 

14  Encyc.  PI.  &  Pr.— 69  V 
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Looking  then  to  the  current  of 
decisions  in  adjoining  states  and  the 
progress  of  legislation  and  professional 
sentiment  in  this,  we  must  hold  that 
the  statute  is  remedial  and  must  be 
liberally  construed;  that  the  question 
in  all  cases  in  relation  to  a  notice  is 
one  of  sufficiency  in  order  to  let  in  the 
evidence  offered,  and  the  rules  in  re- 
lation to  variance  cannot  be  applied  to 
it;  that  it  must  state  the  ground  and 
substance  of  the  defense,  but  need  not 
state  matters  of  mere  form;  that  it  is 
sufficient  if  it  fairly  apprise  the  plain- 
tiff of  the  true  ground  and  substance 
of  the  defense;  that  the  relation  of  the 
parties  to  the  subject-matter  of  it  may 
be  considered  in  determining  its  suffi- 
ciency; that  it  cannot  be  treated  as  a 
nullity  by  reason  of  any  omission,  and 
the  defendant  can  give  in  evidence  the 
matter  actually  stated;  and  that  the 
plaintiff,  if  not  satisfied  with  it,  may 
apply  to  the  court  to  have  it  made 
more  specific.'*  Merrill  v.  Everett,  38 
Conn.  40. 

In  JvstieM'  Courts.  —  The  same  rule 
is  applicable  to  pleadings  of  this  char- 
acter when  they  are  extended  by  the 
statute  to  the  courts  of  justices  of  the 
peace.     Watkins  v.  Ford,  69  Mich.  357. 

Speeial  Flea  ai  Hotioe.  —  In  those 
jurisdictions  where  special  pleas  have 
been  abolished,  if  one  is  filed  with  the 
general  issue  it  will  be  construed  as  a 
notice  of  defense.  Benedict  v.  Smith, 
48  Mich.  593.  But  where  special  pleas 
are  allowed  as  alternative  pleadings 
with  the  general  issue  and  notice,  they 
will  not  be  so  considered.  Robinson 
V.  Ptlmer,  7  New  Bruns.  223. 

Certainty  to  a  Common  Intent.  —  The 
test  applied  in  some  cases  is  whether 
the  new  matter  raised  by  the  notice  is 
alleged  with  certainty  to  a  common  in- 
tent. Corthell  v.  Holmes,  87  Me.  24, 
88  Me.  376;  Day  v.  Frye,  41  Me.  326; 
Washburn  v.  Mosely,  22  Me.  160;  Ap- 
pleton  v.  Donaldson,  3  Pa.  St.  381. 

Varianoe.  —  The  rules  which  govern 
variance  between  the  allegation  and 
the  proof  are  not  applicable  to  notices 
of  defense,  unless  in  consequence 
thereof  the  notices  fail  to  convey  to  the 
adverse  party  the  information  to  which 
he  is  entitled.  Manion  v.  Creigh,  37 
Conn.  462;  Merrill  v.  Everett,  38  Conn. 
40;  Kane  v.  Sanger,  14  Johns.  (N.  Y.) 
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such  information  that  by  the  exercise  of  reasonable  diligence  the 
adverse  party  may  ascertain  for  himself  what  defenses  are  relied 
upon.*  Even  if  the  notice  should  not  be  thus  specific,  no  objec- 
tion to  its  sufficiency  will  be  considered  if  it  is  apparent  that  the 
adverse  party  was  not  in  fact  misled  by  its  defects.* 

89.     But  see  Bangs  v.  Snow,  i  Mass.  justice    rendered    judgment,    for    in- 

181;  Lawrence  v.Knies,  10  Johns.  (K.  stance,   imports    that  he    rendered    a 

Y.)  141;  Thomas  v.  Mann,  28  Pa.  St.  valid  judgment;    viz.,  after   notice  to 

520.  the  party,  and  in  a  case  where  he  had 

lUiiitratioiis.  —  A  notice  containing  jurisdiction  of  the  subject-matter, 
mere  statements,  as  that  the  plaintiff  Otherwise  there  could  be  no  judg- 
has  no  claim,  or  that  the  cause  of  ment,  properly  so  called."  Fuller  v. 
action  was  without  legal  and  sufficient  Rood,  3  Hill  (N.  Y.)  258. 
consideration,  or  was  obtained  through  Illiiitratl<ms.  —  Sufficient  must  be 
fraud  and  misrepresentations,  without  contained  in  the  notice  to  point  out  the 
alleging  facts  to  substantiate  them,  is  defense  which  will  be  raised  and  the 
insufficient.  Clough  v.  Grossman,  47  sources  where  the  adverse  party  may 
Me.  34q;  Ames  r.  Palmer,  42  Me.  197;  obtain  other  necessary  information. 
Tittle  V,  Bonner,  53  Miss.  578;  Hale  Thus  the  fact  that  issues  have  been 
V,  Fenn,  3  W.  &  S.  (Pa.)  361.  And  raised  on  a  former  trial  will  not  en- 
see  Greenwalt  v.  Born,  3  Yeates  tirely  dispense  with  the  giving  of  no- 
(Pa.)  6.  tice.     Rentzheimer  v.  Bush,  2  Pa.  St. 

Facts,  and  not  the  evidence  in  proof  88;  Beyer  v.  Fenstermacher,  2  Whart. 

of  them,  must  be  alleged  in  a  notice.  (Pa.)  95;  McClurg  v.  Willard,  5  Watts. 

Hartmann  v.  Keystone  Ins.  Co.,2K  Pa.  (Pa.)  275.     Contra^  Goodwin  v.  White, 

St.  466;  Appleton  t/.  Donaldson,  3  Pa.  i  Brown  (Pa.)  272. 

St.  381.  Neither  will    the  giving  of  an  affi- 

It  is  no  objection  to  the  notice  that  davit  of  defense  which  is  required  by 

the  defense  is  alleged  hypotheticaliy.  a  statute   take   the   place  of  a  notice. 

Morris  Canal,  etc.,  Co.  v.  Van  Vorst,  Sullivan  v,  Johns,  5  Whart.  (Pa.)  367; 

21   N.   J.   L.   121;    LeGal   v.   Duffy,  8  Simmons  v.  West,    2  Miles  (Pa.)  196. 

New  Bruns.  57.  Contra,  Lycoming   Ins.   Co.  v.  Hakes, 

Notice  of  defense  setting  up  the  stat-  12  Leg.  Int.  (Pa.)  270. 

ute  of  limitations  in  an  action  in  a  But  where    an    affidavit  filed  in  a 

justice  court  which  alleges  non  assump-  cause  is  as  specific  as  a  notice  should 

sit  within  six  years,  instead  of  actio  non  be,  a  notice  which  refers  to  it  for  the 

accrevit,  is  sufficient.     Snyder  v.  Wind-  issues  which  will  be  raised  at  the  trial, 

sor,  44  Mich.  140.  and  attaches  a  copy,  will  be  sufficient. 

1.  Cook  V,  Miller,  11  111.  610;  Fuller  Arnold   v.    Blabon,    147    Pa.   St.   372; 

V.  Rood,  3  Hill  (N.  Y.)  258;  Bishop  v.  Rodgers  v.   Kichline,   28  Pa.  St.  231. 

Earl,  17  Wend.  (N.  Y.)  316;  Chamber-  Contra,  Erwin  v.   Leibert,   5   W.    &  S. 

lain  V.  Goiham,  20  Johns.  (N.  Y.)  144;  (Pa.)  103. 

Norton  v.  Rooker,  i   Pin.  (Wis.)  195.  An  agreement  by   counsel   to  give 

And  see  Pike  v.  Taylor,  49  N.  H.  124;  special  matter  in  evidence  will  not  dis- 

Moatz  V.  Knox,  11  Pa.  St.  268.  pense  with  notice.     Wilson  v.  Crosby, 

**  Much  may  be  left  to  implication,  Wright  (Ohio)  288. 

to  a  general  and  comprehensive  mode  2.  Merrill  v.    Everett,   38   Cbnn.  40; 

of  expression,  and  to  the  compass  and  Davis  v.  Maxwell,  12  Met.  (Mass.)  286; 

force   of  certain  words,  which  would  Brooks  ».  Bemiss,  8  Johns.  (N.  Y.)  455; 

not  be  admissible  in  a  plea.     That  the  Lang  v.  Gilbert,  9  New  Bruns.  359. 
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Bt  a.  C.  Boyd  ^ind  £.  A.  Craighlll,  Jr. 

L  VATVUB,  FOBM,  LVD  ElSGTIOV  07  KSXEDIES,  1093. 

1.  /Remedy  by  Summary  Abatement^  1093. 

2.  Remedy  by  Indictment^  1093. 

3.  Remedy  by  Action  at  LaWy  1094. 

a.  Early  Remedies^  1094. 

b.  Modern  Remedy ^  1094. 

4.  Remedy  by  Suit  in  Equity ^  io95» 

5.  Effect  of  Statutes  an  Common-taw  Remedies^  lopS* 

n  Obixifal  Pbosecutiovs,  1096. 

I.    jurisdiction^  1096. 
3.  indictment^  iop6. 

a.  Description  of  Nuisance^  1096. 

i^i)  In  General ^  1096. 

(2)  Statutory  Nuisance^  109& 

b.  Location^  109S. 

c.  Time^  1099. 

d.  Intent^  iioo. 

e.  Continuance^  iioa 

f.  Duplicity^  iioo. 

g.  Conclusion^  hot. 

h.  Against  Officers  of  Municipal  Carparatum^  iioa 

3.  yudgment,  1105. 

a.  Fine  and  Imprisonment^  \\Q^ 

b.  Abatement^  1103. 

4.  Appeal^  1 105. 

nL  A0T10K8  AT  Law,  1105. 

1.  jurisdiction  and  Venue^  1105, 

a.  In  General y  1105. 

b.  Venue  of  Action^  i  lodi 

2.  Parties y  1107. 

a.   Plaintiffs  1107. 
^.  Defendant,  1108. 
3«  Declaration  or  Complaint^  1109. 
a.  /«  General^  1109. 
^.  Alleging  Notice  to  Remove^  1 1 10. 
r.  Allegations  as  to  Erection  of  Nuisance^  11 11. 
rf.  Allegations  as  to  Damages^  1 1 1 1. 

(i)  Private  Nuisance^  iiii. 

(2)  Private  Action  for  Public  Nuisan^e^  1112. 
^.  Allegations  as  to  Title  or  Control  of  Property^  1113. 

(,)  Plaintiff's  Title,  11 13. 

(2)  Defendant's  Title^  11 14. 
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/.  Allegations  as  to  Negligence^  1114.  ^ 

g.  Action  Against  Municipal  Corporation^  11 15. 

h.  Nuisance  in  Highway^  1115. 

I.    Subsequent  Action  for  Continuance^  11 15. 
J.    joinder  of  Causes  of  Action^  1115. 

(i)  Erection  and  Continuance  of  Nuisance^  11 15. 

(2)  Abatement  and  Damages^  1116. 
4.  Plea  or  Answer^  1116. 

5  •  judgment  for  Abatement^  1 1 1 7. 

6.  Abatement  No  Bar  to  Recovery^  1118. 

7.  Successive  Actions y  1118. 
17.  SVITB  IK  EaVITT,  1 1 18. 

I.  jurisdiction^  1118. 

tf.  Jn  General y  1118. 
^.  In  Federal  Courts^  1122. . 
^.  Adequctcy  of  Remedy  at  Law,  11 22. 
(1^  Where  Remedy  Adequate^  11 22, 
(2^  Where  Remedy  Inadequate^  1124. 
(j)  /«  General^  11 24. 
(^)  To  Prevent  Irreparable  Injury y  1125. 
(r)  TV  Prevent  Multiplicity  of  Suits,  1 1 26. 

(3)  Statutes  Providing  Remedy  at  Law,  1126. 
<f.  Ptiblic  Benefit  or  Convenience,  1127. 
^.  Nominal  Damages,  ii2^. 

/.   Threatened  Nuisances,  11 28. 

i)  When  Equity  Will  Not  Interfere,  1128. 
'2)  When  Equity  Will  Interfere,  1130. 
^.  Necessity  for  Establishing  Right  at  Law,  1131. 
(i)  When  Necessary,  1131. 
(<jt)  /«  General,  1131. 
(^S  W^^y/  Equivalent  to  Verdict,  1 133. 
(^)  .^rr/  <?/  judgment  at  Law,  1133. 
(2)  When  Not  Necessary,  1134. 
(a)  /«  General,  1134. 
(^)  Existence  of  Nuisance  Manifest,  11 34. 
(r)  Remedy  at  Law  Inadequate,  1135. 
Parties,  11 36. 
a.  Plaintiff,  1136. 

(i)  /«  General,  1136. 

(2)  /«  ^wVj  /^  Restrain  Public  Nuisances,  1136. 
(tf)   Wltere  Injury  Common  to  All,  1136. 
(^)  Special  Injuries  to  Private  Persons,  1137. 

(3)  joinder,  1138. 
(a)  /«  General,  1138. 
(^)  Landlord  and  Tenant,  1 140. 

^.  Defendant,  1140. 
7%^  ^iV/  ^r  Complaint,  1141. 
a.  /«  General,  1141. 
^.  Allegation  of  Title,  1143. 
r.   Threatened  Nuisances^  ii44- 
^.  Suit  by  Pritfate  Person  for  Public  Nuisance,  1145. 

lOW  Volume  XIV. 


{. 


katurai  toni,  NUISANCES.  and  Eleotion  of  Bemsdiii. 

e.  Suit  for  Injunction  and  DamageSy  1146. 
4*  The  Decrie^  11^6, 

a.  In  Generaly  1146. 

b.  Where  Nuisance  Can  Be  Remedied  by  Use  of  Proper 

Methods  ^  114S. 

CROSS-REFERENCES. 

As  to  Obstruction  of  Streets  and  Highways^  see  the  article  STREETS 
AND  HIGHWA  YS, 
Issues  to  Jury  in  Equitable  Actions  to  Abate  or  Restrain  Nuisances^ 
see  the  article  ISSUES  TO  THE  JURY,  vol.  11,  p.  643. 
For  the  Substantive  Law  relating  to  Nuisances,  see  Am.  and  Eng. 
Encyc.    of   Law   (2d  ed.),  titles   ABATEMENT  OF  NUI- 
SANCES, vol.  I,  p.  63  ;  NUISANCES. 

I  Vatuse,  Form,  avb  Electioh  of  Aexsdieb  —  1.  Kemedy  by 
Summary  Abatement.  —  The  first  and  most  primitive  remedy  for  a 
nuisance  is  that  of  summary  abatement.  The  common  law  has 
alivays  recognized  the  right  of  a  private  individual  to  abate,  at  his 
own  peril,  a  nuisance  whereby  he  is  injured.* 

2.  Kemedy  by  Indictment.  —  The  proper  and  usual  remedy  for  a 
nuisance  which  is  purely  public  in  its  character  is  by  indictment 
brought  on  behalf  of  the  public  by  the  proper  officer.*  How- 
ever, in  proper  cases  equity  will  take  jurisdiction  of  suits  to 
suppress  public  nuisances.' 

1.  See  Am.  and  Eng.  Encyc.  of  Law  v.  Fagin,  22  N.  J.  Eq.  430;  Waters  v. 
(2d  ed.),   tit.   AbaUment  of  Nuisances^     Newark,  56  N.  J.  L.  361. 

vol.  I,  p.  63.  New  York,  —  Hudson  River  R,  Co. 

2.  Arkansas.  —  Wellborn  v.    Davies,     v,  Loeb«  7  Robt.  (N.  Y.)  418. 

40  Ark.  83;  Harvey  v,  De  Woody,  18  South  Carolina, — Hellams  t/.  Switzer, 

Ark.  252.  24  S.  Car.  39. 

California.  —  Yolo  County  v.  Sacra-  Virginia,  —  Taylor    v.     Com.,     29 

mento,  36  Cal.  193.  Gratl.  (Va.)  780. 

Delaware.  —  Bailey  v.  Philadelphia,  For  the  Prooedure  in  Crfminal  Frotemi- 

etc,  R.  Co.,  4  Harr.  (Del.)  389.  tions  for  public  nuisances,  see  infra^  H. 

Illinois.  —  Dunning  v,  Aurora,  40  111.  Criminal  Prosecutions. 

4S1.  Mandamiu  Is  Not  an  AdeqiiAto  Semedy 

Iowa.  —  Ewell  V.  Greenwood,  26  Iowa  to  restrain  a  county  from  maintaining 

377.  a  nuisance.     Lef  rois  v.  Monroe  County, 

Kentueky,  — Seifried  v.  Hays,  81  Ky.  24  N.  Y.  App.  Div.  421. 

377:  Gates  v,  Blincoe,  2  Dana  (Ky.)  159;  Befosal  of  Continnaiioo  Pending  Equity 

Com.  V,  Clarke,  i  A.  K.  Marsh.  (Ky.)  Suit.  —  For  a  public  nuisance  by   ob- 

3?3-  structing  a  street  the  proper  remedy  is 

Maine. — Gerrish  zf.  Brown,5i  Me.  256.  by  indictment;  therefore,  where,  in  a 

Massachusetts.  —  Hartshorn  v.  South  prosecution  for  such  nuisance,  the  de- 
Reading,  3  Allen  (Mass.)  501;  Com.  v.  fendants  moved  for  a  continuance  until 
New  Bedford  Bridge,  2  Gray  (Mass.)  the  decision  of  an  equity  suit  brought 
339;  Com.  V.  Nashau,  etc.,  R.  Corp.,  2  by  the  said  defendants  to  restrain  the 
Gray  (Mass.)  54;  Com.  v,  Vermont,  abatement  of  the  alleged  nuisance,  it 
etc.,  R.  Corp.,  4  Gray  (Mass.)  22;  Com.  was  held  that  the  continuance  was 
V.  Old  Colony,  etc.,  R.  Co.,  14  Gray  properly  refused.  Taylor  v.  Com.,  29 
(Mass.)  93.  Gratt.  (Va.)  780. 

New  Jersey.  —  Morris  Canal,  etc.,  Co.  8.  ^te  infra,  IV,  Suits  in  Equity, 
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3.  Kemedy  bj  Aetion  at  Law  —  a.  Early  Remedies.  —  The 
ancient  common-law  remedies  for  a  nuisance  were  an  assize  of 
nuisance  and  a  quod  permittat.^  An  assize  of  nuisance  was  a 
common-law  writ  issued  at  the  instance  of  the  tenant  of  the  free- 
hold complaining  of  some  act  done  ad  nocufnentum  liber i  tenementi 
sui,  and  commanding  the  sheriff  to  summon  an  assize  or  jury  to 
view  the  premises,  and  have  them  at  the  next  commission  of 
assizes,  that  justice  might  be  done.  If  they  found  for  the  plaintiff 
he  was  entitled  to  a  judgment  abating  the  nuisance  and  for  dam* 
ages.*  A  quod  permittat  was  a  writ  in  the  nature  of  a  writ  of  right 
commanding  the  defendant  to  permit  the  plaintiff  to  abate  the 
nuisance  or  to  show  cause  why  he  should  not.*  Both  of  these 
writs  have  long  been  obsolete  in  England,*  and  were  finally 
abolished  by  statute.* 

In  the  United  Btotei  the  remedy  by  quod  permittat  does  not  appear 
to  have  ever  been  recognized.*  The  assize  of  nuisance  has  been 
sometimes  employed,  but  is  now  either  abolished  or  obsolete.'' 

b.  Modern  Remedy.  —  The  modern  common-law  remedy  for 
a  nuisance  is  by  an  action  on  the  case,  either  for  a  private 
nuisance,**  or  for  a  public  nuisance  where  special  injuries  result 

1.  Waggoner  z'.  Jermaine,  3  Den.  (N.  of  the  party  first  injured  as  against  the 

Y.)  306.  alienee   of  the    party   first   injuring.'* 

0.  3  Black.  Com.  221;  i  Com.  Dig.  Jewett,  J.,  in  Waggoner  v.  Jermaine,  3 

422;  Fitz.  NaturaBrev.  124;  Waggoner  Den.  (N.  Y.)  306. 

V,  Tormaine,  3  Den.  (N.  Y.)  306.  4.  Kuitz  v.  McNeal,  i   Den.  (S.  Y.) 

Assise  of  HuLianoe.  —  *' At  the  common  436;    Clark  v.  Storrs,  4  Barb.  (N.  Y.) 

law  this  writ  did  not  lie  against  the  562;  Brown  v.  Wood  worth,  5  Barb.  (N. 

alienee  of  a  wrongdoer,  for  the  pur-  Y.)  550;  Waggonert/.  Jermaine,  3  Den. 

chaser  was  to  take  the  land  in  the  (N.  Y.)  306. 

same  condition  it  was  conveyed  to  him,  5.  3  &  4  William  IV.,  c.  27,  §  36. 

but  it  lay  against  the  wrongdoer  him-  6.  Clark  v.   Storrs,  4  Barb.  (N.   Y.) 

self  who  levied  or  did  the  nuisance.  562. 

This  was  remedied  by  the  statute  of  7.  Kentucky,  —  Tate  v,  Parrish,  7  T. 
Westminster  2,  13  Edw.  I.,  c.  24.  It  B.  Mon.  (Ky.)  325. 
gave  the  form  of  a  new  writ  in  such  New  York.  —  Kintz  v.  McNeal,  i 
case,  differing  from  the  old  writ  in  this:  Den.  (N.  Y.)  436;  Hutchins  v.  Smith, 
it  stated  that  the  wrongdoer  and  the  63  Barb.  (N.  Y.)  251;  Ellsworth  v.  Put- 
alienee  both  raised  the  nuisance,  and  nam,  16  Barb.  (N.  Y.)  565;  Clark  v, 
damages  were  recoverable  against  the  Storrs,  4  Barb.  (N.  Y.)  562;  Brown  v, 
person  who  sold  the  land,  if  the  nui-  Wood  worth,  5  Barb.  (N.  Y.)  550;  Cogs- 
sance  werenotabated  on  request  made  well  v.  New  York,  etc.,  R.  Co.,  105  N. 
to  him,  or  against  the  person  to  whom  Y.  319;  Waggoner  v.  Jermaine,  3  Den. 
he  sold  it.  Before  this  statute  the  (N.  Y.)  306;  Hess  v,  Buffalo,  etc.,  R. 
party  injured,  upon  anjr  alienation  of  Co.,  29  Barb.  (N.  Y.)  391. 
the  land  whereon  the  nuisance  was  set  Pennsylvania,  —  Barnet  v.  Ihrie,  17 
up,  was  driven  to  his  quod  permittat  S.  &  R.  (Pa.)  174;  Livezey  t/.  Gorgas,  I 
prost^rnere"  Jewett,  J.,  in  Wag-  Binn.  (Pa.)  251,  2  Binn.  (Pa.)  192; 
goner  v.  Jermaine,  3  Den.  (N.  Y.)  306.  Maris  v.  Parry,  3  Rawle  (Pa.)  413; 
See  also  Hess  v,  Buffalo,  etc.,  R.  Co.,  Witherow  v.  Keller,  11  S.  &  R.  (Pa.) 
39  Barb.  (K.  Y.)  391 ;  Great  Falls  Co.  t/.  271. 
Worster,  15  N.  H.  412.  8.  Harvey  v,  De  Woody,  iSArk.  252; 

8,3  Black.  Com.  221;  Brown  v,  Crommelin  t/.  Coxe,  3oAla.  318;  Hies- 
Woodworth,  5  Barb.  (N.  Y.)  550;  Wag-  kell  f.  Gross,  3  Brewst.  (Pa.) 430;  Hols- 
goner  V.  Jermaine,  3  Den.  (N.  Y.)  306.  man  v.  Boiling  Spring  Bleaching  Co,, 
^  **  This  writ  lay  as  well  for  the  alienee  14  N.  J.  Eq.  335. 

low  Volume  XIV, 


Vfttarty  Foir%  NUISANCES,         uid  Election  of  Bemedios. 

therefrom  to  the  individual.^  But  in  actions  of  the  latter  class 
the  plaintiff  must  show  that  he  has  sustained  a  special  injury, 
differing  not  merely  in  degree  but  likewise  in  kind  from  that  sus- 
tained by  the  general  public* 

4,  Kemedy  by  Suit  in  Equity.  —  As  will  be  seen  hereafter,  equity 
has  jurisdiction  to  prevent  or  suppress  nuisances,  both  public  and 
private,  wherever  the  nature  of  the  case  is  such  that  ample  redress 
cannot  be  afforded  by  the  ordinary  tribunals.* 

5.  Effect  of  Statutes  on  Common-law  Remedies.  —  It  is  generally 
held  that  statutes  prescribing  remedies  for  nuisances  are  not 
exclusive  of  the  common-law  remedies.'*  Thus  a  statute  or  ordi- 
nance providing  a  remedy  for  a  public  nuisance  is  held  not  to 

For  the  procedure  In  such  actions,  which  falls  alike  upon  the  public,  and 

see  infra^  III.  Actions  at  Law.  he  must  seek  relief  in  a  court  of  law  or 

Aetion  Styled  **  in  Tort."  —  Under  rule  equity,  as  the  nature  of  his  special  in- 

15  of  the  New  Jersey  Supreme  Court,  juries    and    the     remedies    tor    them 

an  action  for  damages  for  maintaining  should  determine  to  be  appropriate, 

a  nuisance  being  an  action  for  an  in-  Iowa  —  Cfpecial   Iidary  trnnaoeiiary. — 

jury  to  a  right  incidental  to  the  use  of  Under  the  Iowa  Code,  g  3331,  a  private 

personal  property   is    properly  styled  citizen  may  bring  a  suit  to  abate  a  pub- 

"  in  tort.       Mehrhof  Bros.  Brick  Mfg.  lie  nuisance,  and  to  recover  for  aam- 

Co.  V.  Delaware,  etc.,  R.  Co.,  51  N.  J.  ages,  notwithstanding  the  fact  that  the 

L.  56.  injury  sustained  by  him  is  similar  to 

1.  Crommelin  v.  Coxe,  30  Ala.  318;  that  suffered  b^  the  general  public. 
Pettis  V,  Johnson,  56  Ind.  139;  Gerrish  Harley  v,  Mernll  Brick  Co.,  83  Iowa 
V,  Brown,  51  Me.  256;  Mehrhof  Bros.  73. 

Brick  Mfg.  Co.  v,  Delaware,  etc.,  R.  8.  See  infra^  IV.  Suits  in  Equity, 
Co.,  51  N.  J.  L.  56;  Hart  v.  Chosen  4.  In  CaUfornia  it  has  been  held  that 
Freeholders,  57  N.  J.  L.  90;  Hudson  the  statute  of  that  state  defining  nni- 
River  R.  Co.  v,  Loeb,  7  Robt.  (N.  Y.)  sances  and  prescribing  a  remedy  by 
418;  Adams  v,  Popham,  76  N.  Y.  410;  action,  did  not  take  away  any  common- 
Story  V.  Hammond,  4  Ohio  376;  Ab-  law  remedy  in  the  abatement  of  nui- 
bott  V.  Mills,  3  Vt.  521.  sances    which    the    statute    did     not 

Bomedy  Hot  Merged  by  Indictment.  —  embrace.    Stiles  v.  Laird,  5  Cal.  120. 
The  simple  remedy  for  special  damages        Proceedings  by  Corporation.  —  If    the 

sustained  by  a  private  person  by  reason  state  of  facts  necessary  to  support  an 

of  a  public  nuisance  is  not  merged  by  action  of  nuisance  exists,  a  corporation 

an  indictment  and  conviction.     Story  can '  institute    such    action,    notwith- 

V,  Hammond,  4  Ohio  376.  standing  its  charter  and  laws  amenda- 

2.  Waters  z/.  Newark,  56  N.  J.  L.  tory  thereof  provide  special  and 
361;  Green  v.  Lake,  54  Miss.  540;  Car-  peculiar  remedies  for  such  injuries  to 
penter  v,  Mann,  17  Wis,  155;  Spooner  its  property  as  constitute  the  acts  of 
V.  McConnell,  i  McLean  (U.  S.)  337;  nuisance  declared  upon,  and  give 
Benjamin  v,  Storr,  L.  R.  9  C.  P.  400.  authority  for  special  proceedings  rela- 
And  see,  in  general,  Am.  and  Eng.  tive  thereto.  These  remedies  and  pro- 
Encyc.  of  Law,  tit.  A^ttiVan^^j.  ceedings    are    not    exclusive    of     the 

In  Alden  v,  Pinney,  12  Fla.  348,  it  ordinary  common-law  processes,  or 
was  held  that  an  obstruction  to  navi-  those  authorized  by  general  statutes, 
gation,  which  is  a  public  nuisance,  Cumberland,  etc..  Canal  Corp.  v.  Port- 
being  the  subject  of  a  proceeding  at  the  land,  62  Me.  504. 
instance  and  in  behalf  of  the  sute,  by  Proceodingt  by  Town.  —  Where  a  stat- 
which  it  may  be  abated  and  the  per-  ute  confers  upon  an  incorporated  town 
son  guilty  of  its  erection  punished,  an  the  right  to  declare  and  abate  nni- 
individual  cannot  maintain  an  action,  sances,  it  does  not  exclude  a  resort  to 
either  at  law  or  in  equity,  to  have  it  the  courts  for  such  purposes.  Ameri- 
abated,  or  to  prevent  the  creation  of  can  Furniture  Co.  v.  Batesville,  I3() 
other  like  nuisances,  unless  he  sustains  Ind.  77.  And  see  Davis  v.  Davis,  40 
damage  beyond  and  in  addition  to  that  W.  Va.  464. 
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supersede  the  common  Jaw  proceeding  by  indictment.* 

U  CsnCDTAL  Pbosecittiohb  —  1.  Jurisdiction.  —  As  has  been 
stated  hitherto,  the  proper  method  of  redressing  a  public  nuisance 
is  ordinarily  by  indictment,  and  statutes  imposing  penalties  for 
maintaining  public  nuisances  are  generally  held  not  to  supersede 
this  common-law  remedy.* 

Ii^nrj  in  Other  Jnriidietioii.  — Where  a  nuisance  in  one  county  or 
state  inflicts  injury  in  another  county  or  state,  the  courts  of  the 
latter  have  jurisdiction  of  a  prosecution  for  the  erection  or  main- 
tenance of  such  nuisance.* 

2.  Indictment — a.  Description  of  Nuisance  —  (i)  In  Gen- 
eral. —  An  indictment  for  the  erection  or  maintenance  of  a  public 
nuisance  should  describe  the  alleged  nuisance  with  certainty,^  and 

1.  Com.  V.  Rumford  Chemical  for  nuisance  would  lie  in  the  last 
Works,   i6  Gray  (Mass.)  231;  State  v.     named  state. 

Wilson,  43  N.  H.  415;  State  v.  Wood-  Different  Counties.  —  State  v.  Smith, 

bury,  67  Vt.  602,  wherein  it  was  held  82  Iowa  423,  wherein  it  was  held  that 

that  the  Vermont  Laws,  §  3923,  provid-  where   the   acts  constituting   the  nui- 

ing  that  the  butchering  business  shall  sance  were  committed  in  one  county 

not  be  carried  on  without  the  written  and  injury  resulted  in  another  county, 

approval  of  the  board  of  civil  authority,  the  prosecution  was  properly  brought 

and  the  Vermont  Acts  of  1892,  No.  82,  in  the  latter  county, 

empowering  local  boards  of  health  to  4.  State  v.  Close,  35  Iowa  570;  State 

abate  nuisances,  have  not  superseded  v.  Kaster,  35  Iowa  221;  McLaughlin  v. 

the  common-law  remedy  by  indictment  State,  45  Ind.  338;   Philadelphia,  etc., 

for  nuisances  in  the  maintaining  of  a  R.  Co.  v.  State,  20  Md.  157;  Horner  v. 

slaughterhouse.  State,  49  Md.  277;  Matthews  v.  State, 

Priyate  fttatnte.  —  Where  by  the  terms  25  Ohio  St.  536. 

of  a  private  statute   a   privilege   was  As  to  Charging  the  Keeping  of  a  Dls- 

granted    to    certain    persons  to  erect  orderly  House  as  a  common  nuisance, 

mills  upon  a  river,  which  privilege  in  see   the   article   Disorderly    Houses, 

a  certain  event  was  subject  to  revoca-  vol.  7,  p.  11. 

tion,  and  the  judge  of  the  county  court  The  Nuisance  Should  Be  80  DoBcribed 
was  vested  with  power  on  the  happen-  that  it  can  be  abated  without  doing 
ing  of  a  contingency  to  abate  the  mills  violence  unreasonably  to  the  rights  of 
as  a  nuisance,  such  statute  does  .not  others.  State  v.  Sturdivant,  21  Mc.  9. 
divest  the  circuit  court  of  its  ordinary  Fames  of  Persons  Frequenting  ITolsance. 
jurisdiction  in  the  abatement  of  the  — An  indictment  for  keeping  and  main- 
nuisance  by  indictment.  State  v.  Bell,  taining  a  nuisance  frequented  by  "  in- 
5  Port.  (Ala.)  365.  temperate,  idle,  dissolute,  noisy,"  etc., 

Mnnldpal  Ordinance.  —  The  fact  that  a  persons,  need  not  set  forth  the  names 
city  ordinance  gives  jurisdiction  of  the  of  the  persons  frequenting  the  place, 
punishment  of  acts  prescribed  by  it  to  State  v.  Doyle,  15  R,  1.  527.  See  also 
be  nuisances  to  the  police  court  of  the  article  Disorderly  Houses,  vol.  7,  p.  9. 
city  does  not  deprive  the  circuit  court  Bill  of  Partlcolars.  —  If  the  indictment 
of  jurisdiction  to  try  persons  for  the  be  so  general  that  it  fails  to  give  the 
same  acts  made  punishable  by  a  state  defendant  sufficient  information  to  en- 
law.     State  V.  Bergman,  6  Oregon  341.  able  him  to  procure  his  defense,  the 

2.  See  supra^  I.  2.  Remedy  by  Indict-  court  will  order  the  furnishing  of  a 
tnent;  I.  5.  Effect  of  Statutes  on  Common-  bill  of  particulars  of  the  several  acts  of 
law  Remedies,  nuisance  intended  to  be  proved.     Rex 

8.  Dlfferont  States.  —  State  V.  Lord,  16  v.  Curwood,  3  Ad.  &  EI.  815,  30  E.  C. 

N.  H.  357,  wherein  it  was  held  that  in  L.  228.    See  also  State  v.  Reno,  41  Kan. 

the  case  of  a  dam  erected  in  a  stream  674. 

in  the  state  of  Maine,  the  back-water  Bnrplnsage.  —  An    indictment   charg- 

from  which  obstructed  a  public  high-  inir   the  defendant  with    wilfully  and 

way  in  New  Hampshire,  an  indictment  continuously  suffering  and   permitting 
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set  forth  sufficient  facts  to  make  out  2,  prima  facie  qas^  against 
the  defendant.*  As  to  what  matters  of  description  need  be 
alleged,  this  is,  of  course,  largely  dependent  upon  the  circum- 
stances of  the  particular  case.* 

tettlag  Oat  Conititiieat  Aeto.  —  The  acts  constituting  the  nuisance 
should  be  set  out  with  the  detail  and  fulness  usual  in  indictments.' 

its  freight  trains  to  stand  for  long  and  of  the  said  commonwealth  and   also 

unreasonable  periods  of  time  across  a  near  divers  public  streets  and  common 

public  street,  is  good,  and  further  alle-  highways  there  situate,"  did  keep  and 

gations  that  the  trains  were  permitted  maintain  five  hundred  swine,  **  by  rea- 

to  remain  across  the  street  for  periods  son  whereof  divers  large  quantities  of 

of  time  longer  than  five  minutes,  ate  noisome,   noxious,   and   unwholesome 

surplusage.     Illinois  Cent.  R.  Co.   v,  smokes,  smells,  and   stenches  on   the 

Com.,  (Ky.  1898)  45  S.  W.  Rep.  367.  days  and  times  aforesaid,   then    and 

1.  Messersmidt  v.  People,  46  Mich,  there  were  emitted,  *  *  *  and  the 
437;  Shepard  v.  People,  40  Mich.  487;  air  thereabouts  *  *  *  greatly  filled 
Wabash,  etc.,  R.  Co.  v.  People,  12  III.  and  impregnated  with  many  noisome 
A  pp.  448;  Mains  v.  State,  42  Ind.  327;  *  *  *  smells,  stinks,  and  stenches. 
State  V,  Davis,  80  Me.  488;  State  v,  and  has  been  corrupted  and  rendered 
Noyes,  30  N.  H.  279;  People  v,  Monte-  very  unsalubrious,  to  the  great  dam- 
verde,  43  Hun  (N.  Y.)  447,  Com.  v.  age,"  etc.  Com.  v.  Perry,  139  Mass. 
Linn.  158  Pa.  St.  22.  198. 

Biirpliiaag«.  —  In    an   indictment  for  Fooling     Stream.  —  An      indictment 

keeping  a  nuisance  in  a  certain  build-  alleging  that  the  defendant  unlawfully 

ing,  an  allegation  that  the  building  was  placed   in   a  certain   stream    manure, 

under  the  defendant's  control   is  sur-  filth,  offal,  glucose,  acids,  sulphur,  and 

pi  usage.     State  v.  Schilling,  14  Iowa  other  poisonous  substances,  to  the  in- 

455.  jury  and  prejudice  of  certain  named 

2.  Compting  Air.  —  An  indictment  persons  and  others,  charged  a  public 
for  a  nuisance  at  common  law  which  nuisance.  State  v.  Smith.  82  Iowa 423. 
alleges  that  the  defendants  on  a  certain  Kaintaining  Bowling  Alley.  —  An  in- 
day  set  up,  erected,  and  maintained  dictmcnt  charging  that  the  respondent 
certain  buildings  and  on  divers  days  "  did  open  and  let  to  use  and  for  use  a 
and  times  between  that  day  and  the  bowling  alley,"  is  good.  State  v, 
day  of  the  finding  of  the  indictment  Noyes,  30  N.  H.  279. 

did,  in  said  buildings,  unlawfully  use  An  Indictment  for  Maintaining  aSta- 
and  employ,  decompose  and  combine,  tlonary  Steam  Engine  as  a  common  nui- 
large  quantities  of  acid,  guano,  tar,  oil,  sance  must  allege  its  erection  without 
bone,  and  dead  bodies,  and  other  nox-  the  prescribed  license  and  its  use. 
ious  and  offensive  substances,  in  the  State  v.  Davis,  80  Me.  488. 
manufactureof  acids,  colors,  chemicals,  Overflowing  Highway  —  IMmensions  of 
and  chemical  products,  by  means  Overflow. —  In  an  indictment  for  a  nui- 
whereof  divers  noxious,  offensive,  and  sance  in  obstructing  an  ancient  water- 
unwholesome  smokes,  gases,  smells,  course  so  as  to  overflow  a  highway,  the 
and  stenches  were  issued  and  emitted  length  and  breadth  of  the  overflow  need 
from  said  buildings,  during  all  the  not  be  averred.  Respublica  v.  Arnold, 
time  aforesaid,  so  that  the  air  then  and  3  Yeates  (Pa.)  417. 
there  was  thereby  filled  and  impreg-  8.  Seacord  v.  People,  121  111.  623, 
nated  therewith,  and  rendered  corrupt.  State  v,  Reno,  41  Kan.  674;  Wilson  v. 
offensive,  and  unwholesome,  to  the  Com.,  12  6.  Mon.  (Ky.)  4;  State  v. 
great  damage  and  common  nuisance  of  Hart,  34  Me.  36;  Horner  v.  State,  49 
all  persons  then  and  there  being,  suffi-  Md.  277;  Com.  v.  Rumford  Chemical 
ciently  describes  the  nuisance  and  is  Works,  16  Gray  (Mass.)  231;  Territory 
not  bad  for  duplicity.  Coth.  v.  Rum-  v.  Ashby,  2  Mont.  89*.  State  v,  Frie- 
ford  Chemical  Works,  16  Gray  (Mass.)  berg,  49  Ohio  St.  585;  Matthews  v, 
231.  State,  25  Ohio  St.  536;  State  ».  Purse, 
An  indictment  is  sufficient  which  4  McCord  L.  (S.  Car.)  472;  Allen  v, 
charges  that  the  defendant  at  certain  State,  34  Tex.  230. 
times  and  at  a  place  named,  "  near  the  In  State  v.  Purse,  4  McCord  L.  (S. 
dwelling  houses  of  divers  good  citizens  Car.)  472,  it  is  said:  "  Two  things  only 
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|p«ci«i  OirouutiatM.  —  And  where  a  thing  is  not  a  nuisance  in 
itself,  but  becomes  so  by  reason  of  special  circuflnstancea,  the 
special  circumstances  must  be  alleged.^ 

Mnit  Be  Proved  m  Charged.  —  Matters  of  description,  though 
unnecessarily  alleged,  must  be  proved  as  charged,' 

(2)  Statutory  Nuisance.  —  An  indictment  for  a  statutoiy 
nuisance  should  allege  sufficient  to  show  a  nuisance  within  the 
contemplation  of  the  statute.*  It  is  sufficient  if  the  offense  is 
charged  substantially  in  the  language  of  the  statute. ** 

b.  Location.  — The  venue  of  the  nuisance  must,  of  course,  be 
laid  in  the  county  where  the  indictment  is  found,*  but  the  exact 
location  of  the  nuisance  need  not  be  set  out  unless  there  is  a 

are  necessary  to  constitute  the  offense,  public  nuisances,  which  alleged  that 

First,  that  from  the  nature  of  theestab-  the  defendant  **  kept  a  large  quantity 

lishment  it    may    be    an    annoyance;  of  hides,  tallow,  and  other  substances, 

and,  secondly,  tnat  from  its  situation  which  emitted  a  disagreeable  odor,"  is 

it  has  actually  become  so.     Those  two  bad.     Lippman  v.  South  Bend,  84  Ind. 

things,  therefore,  are  all  that  are  neces-  276. 

sary  to  set  out  in  the  indictment."  Injury  to  Pabllo  Morals.  —  An  indict- 

1.  Mains  v.  State,  42  Ind.  327:  State  ment  drawn  under  a  statute  providing 

v.  Haines,  30  Me.  65;  State  v,  Mott,  61  a  punishment  for  any  person  who  shall 

Md.  297;  State  v,  Noyes,  30  N.  H.  279;  wilfull)^  and  wrongfully  commit  any 

People    V.    Sands,   i    Johns.    (N.   Y.)  act  which  grossly  injures  the  person 

78.  or  property  of  another,  or  which  grossly 

Offensiro  Trade.  —  An  Indictment  disturbs  the  public  peace  or  health,  or 
alleging  that  the  defendant  carried  on  which  openly  outrages  the  public  de- 
an offensive  trade '*  near  unto  divers  cency  and  Is  injurious  to  public  morals, 
roads  and  streets,  and  also  near  unto  need  not  charge  that  the  act  committed 
the  dwelling  houses  of  divers  liege  in«  was  injurious  to  public  morals.  State 
habitants  of  the  state  of  Maryland,  v,  Bergman,  6  Oregon  341. 
there  situate  and  being,"  sufficiently  4.  Seacord  v.  People,  121  111.  623. 
charges  a  public  nuisance.  Horner  v.  As  to  charging  offenses  generally  in 
State,  49  Md.  277,  citing  Rex  v.  White,  language  of  statute,  see  article  Indict- 
I  Burr.  333.  MENTs,  Informations,  AND  Complaints, 

8.  Fulk  V,  State,  (Ind.  App.  1898)  49  vol.  10,  p.  483  ei  seq, 

N.  E.  Rep.  465.    And  see  In  general  6.  State  e^.  Jacobs,  75  Iowa  247;  State 

article     Indictments,    Informations,  v.  Sturdivant,  21  Me.  9. 

AND  Complaints,  vol,  10,  p.  344.  And  see  State  v.  Baker,  74  Mo.  394, 

8.  Injury    or    Annoyanoe.  —  A    com-  where  It  was  held  that  a  complaint  by 

plaint  under  a  statute   making  it  an  a  town  before  a  justice  of  the  peace  for 

offense  to  put  the  carcass  of  any  dead  maintaining  a  nuisance,  which  failed  to 

animal  into  a  river,  etc.,"  to  the  injury  state  that  the  alleged  nuisance  was  in 

of  the  health  or  to  the  annoyance  of  the  town  or  that  it  was  contrary  to  the 

the  citizens,"  etc.,  must  allege  such  in-  ordinances  of  the  town  to  maintain  a 

jury  or  annoyance.     State  v,  Wahl,  35  nuisance  therein,  was  bad,  and  that  the 

Kan.  608.  fact  that   the   warrant  issued  on  the 

Buildixig  "Vniafo  80  as  to  Endanger  complaint  alleged  those  matters    did 

Life." —  Under  a  statute  providing  for  not  cure  these  defects, 

the  prosecution  of  one  who  maintains  "County     Afbresald."  —  Where      the 

a  building  "  unsafe  so  as  to  endanger  county    in    which    the    nuisance   was 

life,"  a  complaint  alleging  a  building  alleged  to  be  maintained  is  charged  in 

to  be  "  dangerous,  having  been  here-  the  first  count  of  the  indictment  and  no 

tofore  damaged  by  fire,"  is  insufficient,  other  county  is  named  in  the  indict- 

St.  Paul  V,  Hennessy,  38  Minn.  94.  ment,  reference  to  the  county  in  subse- 

Inmffloient  Desorijption.  —  A  complaint  quent  counts  as  "  the  county  aforesaid" 

for  the  violation  of  a  municipal  ordi-  is  sufficient.     Philadelphia,  etc.,  R.  Co. 

nance   forbidding  the  maintenance  of  v.  State,  20  Md.  157. 
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request  for  its  abatement,^  or  unless  the  offense  is  local  to  some 
particular  town  or  neighborhood.' 

Otrtaiiitj  to  Conmoa  latoat,  —  It  seems  to  be  generally  sufficient  if 
the  location  of  the  alleged  nuisance  is  described  in  a  manner 
which  is  certain  to  a  common  intent.* 

Ftoof  Mvt  OontipoBd  with  AUogatifms.  —  Though  an  allegation  as  to 
the  particular  location  of  a  nuisance  may  not  be  necessary,  yet,  if 
it  is  alleged,  it  must  be  proved  as  charged.^ 

c.  Time.  —  It  is  not  necessary  that  the  exact  date  of  commit- 
ting the  offense  should  be  given.     It  is  sufficient  if  it  is  alleged 

1.  IlKncis,  —  Seacord  v.  People,  X2i     pliclt  description  of  the  place  where  the 
111.  623.  alleged  nuisance  was  kept,  an  incor- 

Indiana,  —  Droneberger  v.  State,  113  rect  statement  as  to  one  of  the  particu- 

Ind.  105;  Howard  v.  State,  6  Ind.  444;  lars  in  the  description,  which  could  not 

Wertz  V,  State,  42  Ind.  z6r;   Mergen-  mislead   the  defendant,    is  not  fatal, 

theim  v.  State,  107  Ind.  567.  State  v.  Reno,  41  Kan.  674. 

Iowa,  —  State  V.  Kreig,  13  Iowa  462;  Bill  of  Fartiealan.  —  Where  on  an  in- 
State  V.  Schilling,  14  Iowa  455.  dictment  for  keeping  a  nuisance  the 

Maine.  —  State   v,   Stevens,  40  Me.  prosecuting   attorney  was  ordered   to 

559.  specify   the    locality,   and    designated 

Massachusetts,  —  Com.  v.  Logan,   12  **  the  place  where  the  defendant  lived, 

Gray  (Mass.)  136;  Com.  v,  Wellington,  the  barn  on  that  place,  and  the  shanty 

7  Allen  (Mass.)  299;   Com.  v.  Hall,  15  near  barn  on  the  same  place,"  it  was 

Mass.  240;  Com.  v.  Donovan,  16  Gray  held  that  the  specification   was  sufii- 

(Mass.)  18;    Com.  v.  Shea,  150  Mass,  clently  definite.     State  v.  Hill,  13  R.  I. 

314;    WeUs  V,  Com.,  12  Gray  (Mass.)  314, 

326.  Neighborhood  of  DwelUngt.  —  Averring 

Mississippi.  -*  Handy    v.    State,    63  that  a  nuisance  is  within  a  borough  is 

Misii.  907.  a  sufficient  averment  of  its  being  in  the 

Ohio.  —  Matthews  v.  State,  25  Ohio  neighborhood  of  dwellings.     Delaware 

St.  536.  Div.   Canal  Co.   v.  Com.,  60  Pa.   St. 

Tennessee.  —  State  r.  Sneed,   16  Lea  367. 

(Tenn.)  450.  Strtam  of  Water — IniaAcient  Doocrip- 

Virginia.  —  Stephen     v.     Com.,     3  Hon.  —  An  indictment  alleging  that  the 

Leigh  (Va.)  759.  defendant    did    maintain  **  a    certain 

Wisconsin.  — Jenks  v.  State,  17  Wis:  milldam  in,  about,  and  across  a  certain 

665.  stream  of  water  in  said  county,  called 

England.  —  Rex  r.  Taylor,  3  B.  &  C.  Elkhart  river,"  does    not    sufficiently 

502,  10  E.  C.  L.  166.  locate   the  nuisance.     Wood  v.  State, 

2.  Seacord  v.  People,   121   111.   623;  5  Ind.  433. 

State  V.  Stevens,  40  Me.  559;   Com.  v.  4.  Wertz  v.  State,  42  Ind,  161;  Com. 

Logan,  12  Gray  (Mass.)  136;    Com.  v.  v.   Wellington,   7  Allen    (Mass.)    299; 

Bacon,  108  Mass.  26;  Com.  v,  Heffron,  Com.  v.  Bacon,  108  Mass.  26;    Chute 

102  Mass.  148;  Jenks  v.  State,  17  Wis.  v.  State,  19  Minn,  271;  Rex  v.  Owen,  i 

665.  Moo.  C.  C.  118;  3  Stark  Ev..  §  1574. 

8.  State  V.  Sturdlvant,  21  Me.  9.  Badondaace  of  Proof  Kot  Variance. -- 

Town  Lots.  —  An  indictment  for  keep-  An  allegation  that  the  nuisance  was  on 

ing  a  nufsance  which  does  not  seek  the  lots  i  and  2,  and  proof  that  it  extended 

abatement  thereof,  describing  the  place  over  lots  i  and  2  to  lot  3,  is  not  a  vari- 

where  it  is  alleged  to  be  maintained  as  ance,  but  mere  redundancy  of  proof. 

In  a  certain    brick    building  situated  Chute  v.  State,  19  Minn.  271. 

on  certain  town  lots,  particularly  de-  The  Kames  of  the  Persons  near  whose 

scribed,  but  not  specifying  any  partic-  premises  the  nuisance  is  located  need 

ular  location  thereon,  Is  sufficient  as  a  not  be  set  out,  but  if  they  are  set  out 

description  of  such  premises.     Fletcher  they  must  be  proved  as  charged  and  a 

V,  State.  54  Ind.  462.  variance     is    fatal.       Droneberger    w. 

Mistake  in   Desorijption.  —  Where  an  State,  112  Ind.  105;  Dennis  z^.  State,  91 

information  gives  a  lengthy  and   ex-  Ind.  291. 
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as  of  "about"  a  certain  date  before  the  finding  of  the  indictment 
and  within  the  statutory  period  of  limitation.* 

d.  Intent.  —  An  allegation  of  intent  is  not  necessaiy  if  the 
act  complained  of  is  expressly  forbidden  by  statute.* 

e.  Continuance.  —  If  an  abatement  is  sought,  an  averment 
of  the  continuance  of  the  nuisance  is  necessary.*  But  if  punish- 
ment only  is  sought,  such  averment  may  be  dispensed  with.*  * 

/.  Duplicity.  —  In  charging  the  offense  duplicity  should,  of 
course,  be  avoided.*     But  as  one  nuisance  may  be  made  up  of  a 

1.  State  t/.   SchiUing,   14  Iowa  455.  article    Indictments,     Informations, 
See  in  general  article  Indictments,  In-  and  Complaints,  vol.  10,  p.  495. 
FORMATIONS,  AND  COMPLAINTS,  vol.  ID,  8.  Munson    V.   Peoplc,  5   Park.   Cr. 
p.  5n  ei  seq.  Rep.  (N.  Y.  Supreme  Ct.)  i6;  Taylor  v. 

On  a  CerUin  Day  "  and  on  DiTen  Other  People,  6  Park.  Cr.  Rep.  (N.  Y.  Su- 

Bays."  —  Allegations  that  the  defend-  prcme  Ct.)  347;    People  r.  Branchport, 

ant  on  a  certain  day,  **  and  on  divers  etc.,  Plank  Road  Co.,  5  Park.  Cr.  Kep. 

other  days  and  times  between  that  day  (N.  Y.  Supreme  Ct.)  604;  Messersmidt 

and  the  day  of  making  this  complaint,"  v.    People,    46    Mich.    437;    State    v. 

did,   etc.,   are  sufficient    as    to    time.  Noyes,  30  N.  H.  279;    Rex  v.  Stead,  8 

Com.  V.  Shea,  150  Mass.  314;  Com.  v,  T.  R.  144;    Rex  v,  Pappineau,  i  Stra. 

Langley,  14  Gray  (Mass.)  21.  688. 

Good  as  to  Day  Certain,  —  An  indict-  Snilleient  ATermont.  —  An  indictment 

ment  for  keeping  a  nuisance  on  a  day  averring  the  nuisance  as  continuing  up 

certain,  and  on  divers  other  days  not  to  the  day  before  the  indictment  was 

alleged    with    sufficient    certainty,    is  returned    into    court,    is   good.     Ash- 

goqd  as  to  the  day  certain.    Wells  v,  brook  v.  Com.,  i  Bush  (Ky.)  139. 

Com.,    12   Gray  (Mass.)  326;    Rex   v.  An  indictment  alleging  that  the  acts 

Dixon,  10  Mod.  335.  complained  of  "  became,  and  were,  and 

2.  Com.  V,  Shea,  T50  Mass.  314,  still  are  "  a  nuisance,  imports  a  con- 
wherein  it  was  held  that  in  a  prosecu-  tinning  offense.  State  v.  Holman,  104 
tion  for  keeping  a  house  of  ill  fame,  a  N.  Car.  861. 

complaint  was  sufficient  without  any  An  indictment  charging  that  the  de- 
averment  of  an  unlawful  or  criminal  fendant  on  a  certain  day  obstructed  a 
intent.  See  also  Stale  z/.  Archibald,  59  highway,  and  did  '*  on  divers  other 
Vt.  548;  State  V,  Chesapeake,  etc.,  R.  days  and  times  between  that  day  and 
Co.,  24  W.  Va.  809;  State  v,  Towler,  (he  time  of  taking  this  inquisition  un- 
13  R.  I.  661.  And  see  generally  article  lawfully  and  injuriously  continue  and 
Indictments,  Informations,  and  Com-  allow  to  remain  "  the  said  obstruction, 
PLAINTS,  vol.  10,  p.  491  et  sea.  *'by  reason  whereof  the  citizens  of  this 

An  Indictment  for  Obttmcnng  a  High-  st»te  during  the  time  aforesaid  "  could 

way  need  not  allege  a  criminal  inten-  not  pass    over    the    road,    suffictentlv 

tion.    State  v.  Baltimore,  etc.,  R.  Co.,  charges  the   continuance  of  the   nui- 

120  Ind.  298.  sance  at  the   date  of  the  inquisition 

Snpplying  Unwholesome  Water.  —  An  Wroe  v.  Slate,  8  Md.  416. 

indictment    charging    the    defendant  An  information  alleging  that  the  de- 

with  committing  a  nuisance  in  furnish-  fendant  on  a  certain  day  erected,  and 

ing  unwholesome  and  poisonous  water  **  continually     from     thence    hilherto 

to  the  citizens  of  a  city  is  bad,  unless  continued,  maintained, and  kept,*' etc., 

it  shows  that  the  defendant  knowingly  sufficiently  charges   a  continous  nui- 

or  intentionally  supplied  water  of  such  sance.     Baugh  v.  State,  14.  Ind.  29. 

unwholesome  quality.     Stein  v.  State,  4.  State  v.  Hull,  21  Me.  84;  State  v. 

37  Ala.  123.  Barnes,  20  R.  I.  (pt.  iii.)  126. 

"Unlawftilly." —  In  an  indictment  for  5.  Knopf  v.  State,  84  Ind.  316;  Com. 

a  nuisance  it  is  not  indispensable  that  v.  Rumford  Chemical  Works,  16  Gray 

It    should    be    alleged    that    it    was  (Mass.)  231;    Cora.  v.   Hart,   10  Gray 

"unlawfully"  maintained;  any  other  (Mass.)  465;    Reed  v.  People,  i   Park, 

words,  as  "injuriously"  or  "  wrong-  Cr.    Rep.   (N.   Y.   Supreme   Ct.)   481; 

fully, "are sufficient.     Stale i/.  Vermont  Chute  v.  State,  19  Minn.  271,  wherein 

Cent.  R.  Co.,  27  Vt.   103.      See  also  it  was  held  that  an  indictment  charg- 
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number  of  acts,  a  count  is  not  rendered  duplicitous  by  the  fact 

that  it  charges  all  the  acts  which  constitute  the  nuisance.^ 

g.  Conclusion.  —  In  the  case  of  a  common-law  nuisance,  it  is 
usual  to  add  to  the  conclusion,  "against  the  peace,"  etc.,  the 
words,  ''to  the  great  damage  and  common  nuisance  of  all  the 
people  there  lawfully  being  and  abiding,"  or  similar  words.*     But 

ing  the  defendant  with  maintaininfj^  a  lewdness,  and  for  illegal  gaming,  and 

building    which     overhung    a    public  used  for  the  illegal  sale  and  keeping  of 

street    and  endangered  the   safety  of  intoxicating  liquors,  the  said  building, 

people  passing  thereon,  and  with  per-  so  used  as  aforesaid,  being  then  and 

milting  large  quantities  of  filth  to  re-  there  a  common  nuisance,"  is  not  bad 

main  in  the  building,  emitting  offen-  for   duplicity.    Com.    v.    Ballou,    124 

sive  stenches,  dangerous  to  the  public  Mass.  26. 

health,   was  duplicitous.    And  see  in  A  count  for  a  nuisance  at  common 

general  article  Indictments,  Informa>  law   by  keeping    a    disorderly  house 

TiuNs,  AND  Complaints,  vol.  10,  p.  532.  may  be  joined  in  the  same  indictment 

Creating     and     Continuing      Olftinet  with  a  count  under  a  statute  for  keep- 

OffeuMS.  —  The   offense  of    creating  a  ing  a  house  used  for  the  illegal  sale  of 

nuisance  is  distinct  from  the  offense  of  intoxicating   liquors.      Com.   v,    Kim« 

continuing    it.     The    two    cannot    be  ball,  7  Gray  (Mass.)  328. 

joined   in  the  same  count.     Burke  v,  2.  3  Chitty  Cr.   Law  607^1;    Anony- 

People,  23   111.  App.  36;    lloadley   z/.  mous,    12    Mod.    504;     Thorowgood's 

People,  23  111.  App.  39.  Case,  i   Mod.   107;    Rex  v.  Cooper,  2 

But  see  Territory  v.  Ashby,  2  Mont.  Stra.  1247;    Rex  v,  Pappineau,  i  Stra. 

89,  where  it  was  held  that  an  indict-  686;    Hay  ward's  Case,  Cro.  Eliz.  148; 

ment  which  alleges  that  the  defendant  Anonymous,  i  Vent.  26;  Com.  v.  Bux- 

obstructed  a  public  alley  by  erecting  a  ton,  10  Gray  (Mass.)  9;  Com.  v.  Oaks, 

fence  on  a  certain  day,  and  thereafter  113  Mass.  8;  Com.  z/.  Harris,  loi  Mass. 

continued  to  maintain  the  same,  does  29;  Com.  r.  Smith,  6  Cush.  (Mass.)  80; 

not  state  two  offenses  that  cannot  be  State  v.  Stevens,  40  Me.  559.     See  also 

joined.  Com.  v.  Parker.  4  Allen  (Mass.)  313; 

1.  State  V.  Payson,  37  Me.  361;  State  Com.  v.  Boon,  2  Gray  (Mass.)  74.     See 

V.  Hart,  34  Me.  36;   Com.  v.  Twitchell,  generally  as  to  conclusion  of  indict- 

4  Cush.  (Mass.)  74;   Com.  v.  Rumford  ments.  article  Indictments,  Informa- 

Chemical  Works,  16  Gray  (Mass.)  231;  tions,   and    Complaints,   vol.   10,    p. 

State   V.    Frieberg,   49   Ohio    St.    585;  441. 

Slate  V.   Matthews,   42  Vt.   542.     See  Soffidenoj. —  In    Com.    v,    Paris,    5 

also  Nicholson  v.  People,  29  III.  App.  Rand.  (Va.)  691,  it  was  held  that  an 

57;  State  V,  Towler,  13' R.  I.  661.  indictment  concluding"  tothecommon 

In  State  v.  Payson,  37  Me.  361,  it  nuisance  of  divers  of  the  common- 
was  held  that  the  keeping  of  swine  in  wealth's  citizens  "  was  not  sufficient; 
a  pen  near  a  public  way,  and  the  feed-  that  it  ought  to  be  laid  "to  the  com> 
ing  of  them  there  with  offal,  constituted  mon  nuisance  of  all  the  citizens  of  the 
but  one  nuisance,  and  might  be  charged  commonwe4th  residing  in  the  neigh- 
in  one  count.  borhood,"  or  "of  all  the  citizens,  etc.. 

In  State  v.  Bergman,  6  Oregon  341,  residing,  etc.,  and  passing  thereby." 

it  was  held   that  an  indictment  which  But  in  Com.  ?/.  Sweeney,  131  Mass. 

charges  that  defendants  committed  an  579,  it  was  held  that  where  an  indict- 

act  which  grossly  injures  the  persons  ment  alleged    that  the   nuisance   had 

and  property  of  others,  and  grossly  dis-  been    committed    near    the    dwelling 

turbs  the   public   health,   and  openly  houses  of  divers  persons  then  inhabit- 

outrages    public    decency,     does    not  ing  said  houses,   and   near  a  certain 

charge  more  than  one  crime.  public  road  and  highway,  "  to  the  great 

Keeplnff  House  of  lU  Fame  and  Illegal  damage  and  common  nuisance  of  the 

flale  of  liquor.  —  An  indictment  under  inhabitants  of  the  said  houses  and  of 

Mass.  Gen.   Stat.,  c.  87,  §§  6,  7,  for  all  other  persons  then  and  there  passing 

keeping  and  maintaining  at  a  place  and  upon  and  along  the  said  public  road 

time   named   "  a  certain  building,  to  and  highway,"  it  was  sufficient, 

wit,  a  dwelling  house,  used  as  a  house  In  Iowa  a  conclusion,  "to  the  com- 

of  ill  fame,  resorted  to  for  prostitution,  mon  nuisance  of  all  the  people  of  said 

nOl  Volume  XIV. 


Orlminal  ProMoatioiit.  NUISANCES.  Indietmmit. 

where  the  facts  set  out  in  the  indictment  constitute  a  nuisance /rr 
sCf  it  seems  that  the  conclusion  ad  commune  nocumentum  is  not 
essential.*  And  in  some  jurisdictions  the  omission  of  such  con- 
elusion  is  made  harmless  by  statute.* 

7seti  Mut  jQftiiy  Oonoiusion.  —  An  allegation  that  the  facts  charged 
were  ad  commune  nocumentum  will  not  make  a  good  indictment 
for  a  common  nuisance  unless  the  facts  are  of  such  a  nature  as  to 
justify  that  conclusion  as  one  of  law  as  well  as  of  fact.* 

Btotutory  Nuliuioe.  —  Where  the  indictment  is  for  a  nuisance  made 
such  by  statute,  the  conclusion,  "to  the  common  injury,'*  etc., 
is  not  necessary.*  In  such  case  it  is  sufficient  for  the  indictment 
to  conclude  contra  formamJ^ 

k.  Against  Officers  of  Municipal  Corporation.  —  An 

indictment  against  the  officers  of  a  municipal  corporation,  for 
maintaining  a  nuisance,  should  allege  the  official  duty  required 

county,  unlawfully."  is  sufficient  under  public    nuisance    is  not  defective  for 

Rev.  Star,  i860,  §  4660.     State  v.  SchilU  failure  to  conclude  ad  c<mtmune  nocu- 

ing,  14  Iowa  455.  mentum,     Reg.  r/.  Holmes,  20  Eng.  L. 

1.  State  V.  Wilson,  93  N.  Car.  608;  &  Eq.  597. 
State  V,  Baldwin,  i  Dev.  &  B.  L.  (N.  Kontnokj.  — In  Kentucky  it  is  held 
Car.)  195,  wherein  the  court  said:  *'  If  that,  under  Ky.  Crim.  Code,  §  133,  if 
the  facts  charged  must,  from  their  very  an  indictment  for  a  nuisance  states  the 
nature,  have  created  a  nuisance  to  facts  constituting  the  offense  it  is  not 
the  citizens  in  general,  the  words  ad  defective  because  failing  to  contain  the 
commune  nocumentum^  though  always  woids '*  to  the  common  nuisance  of  all 
proper  and  safest  to  be  inserted,  may  good  citizens  of  the  commonwealth  re- 
be  omitted,  for  they  neither  describe  siding  in  the  neighborhood  or  passing 
the  crime  nor  the  facts  which  consti-  by,'*  or  any  others  of  similar  import, 
tute  it.  Such  facts  necessarily  show  Com.  v.  Enright,  98  Ky.  635. 
the  crime.  If  the  facts  charged  show  8.  2  Bish.  Crim.  rroc.  (4th  ed.), 
an  offense  inconvenient  and  trouble-  ^  864;  Whart.  Crim.  Law,  §  2363; 
some,  that  may  have  extended  its  an-  Mains  v.  State,  42  Ind.  327;  State  v, 
noyance  to  the  community,  or  may  Haines,  30  Me.  65:  Horner  v.  State,  49 
have  reached  only  certain  individuals  Md.  277;  Com.  </.  Linn,  158  Pa.  St.  23; 
of  that  community,  the  averment  of  ad  State  v.  Baldwin,  i  Dev.  &  B.  L.  (N. 
commune    nocumentum   becomes  indis-  Car.)  T95. 

pensable.     It  then  involves  an  actual  In  State  v.  Houck,  73  Ind.  37,  it  was 

inquiry  as  a  matter  of  fact  for  the  jury  held  that  an  indictment  for  maintain- 

into  the  extent  of  the  annoyance.     But  ing  a  nuisance  must  show  that  it  was 

an   allegation   in   an   indictment    that  to  the  injury  of  some  portion  of  the 

certain  facts  charged  were  'to  the  com-  citizens  of  the  state,  and  that  a  general 

mon  nuisance  of  all  the  good  citizens  conclusion  that  it  is  "  to  the  great  in- 

of  the  state'  will  not  make  it  a  good  in-  jury,  etc.,   of  all  the   citizens  of  the 

dictment  for  a  common  nuisance,  un-  state,"  did   not  supply  such  defect  in 

less  these  facts  be  of  such  a  nature  as  the  body  of  the    indictment.      To  the 

may  justify  that  conclusion  as  one  of  same  effect  are  Morris,  etc.,  R.  Co.  v, 

law  as  well  asof  fact."     And  see  Com.  State,  36  N.  J.  L.  553;    Com.  v,  Webb, 

V.  Reynolds,  14  Gray  (Mass.)  87.  6  Rand.  (Va.)  726. 

An  Indiotment  for  Lideoent  Exposure  4.  State    v,    Stevens,    40    Me.    559; 

need   not  conclude  ad  commune  nocu-  Com.  r.   Parker,  4   Allen  (Mass.)  313; 

mentum.    Com.    v.    Haynes,    2    Gray  Com.    v.   Boon,   2    Gray    (Mass.)    74; 

(Mass.)  72.  Com.  v.  Buxlon,  10  Gray  (Mass.)  9. 

8.  Enffland.  —  Under  14  and  15  Vict.,  5.  Sute    v,    Stevens,    40    Me.    559; 

c.  100.  ^  24,  providing  that  an  indict-  £x  p,   Taylor,    87   Cal.   91.     See  also 

ment  shall  not  be  bad  for  want  of  a  article  Indictments,  Informations,  AND 

formal  conclusion,  an  indictment  for  a  Complaints,  vol.  10,  p.  444. 
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of  the  defendants  in  respect  to  the  nuisance,  and  their  failure  to 
perform  it.* 

3.  JadgMMit — a.  Fine  and  Imprisonment.  —  At  common 

law  the  causing  or  continuing  a  nuisance  is  punishable  by  fine  or 
imprisonment  or  both,*  and,  as  a  rule,  the  statutes  provide  a 
similar  punishment.* 

b.  Abatement.  —  An  abatement  of  the  nuisance  may  be 
required  as  part  of  the  sentence  upon  conviction  if  the  indict- 
ment  alleges,   and   the  proof  shows,   a  continuing  nuisance.^ 

1.  Sute  V,    J  uttices,  4    Hawks  (N.  pubUc  nuisance,  the  officers  of  the  cor- 

Car.)   194:  State    v,   Halifax,  4    Dev.  noration,  as  weU  as  the    corporation 

L.  (N.  Car.)  345;    State  v.  Fishblate,  itself ,  may  be  properly  indicted.  People 

83  N.  Car.  654;    Com.    v,   Kinnaird,  v.  Detroit  White  Lead  Works,  8a  Mich. 

(Ky.    18^)  37  S.   W.    Rep.   840;    and  471. 

see  State  v.  Hall,  97  N.  Car.  474,  8.  4  Black.  Com.  167;  Steph.  Cr. 
wherein  it  is  said:  *'  [The  indictment]  Law  102;  Arch.  Cr.  PI.  362;  i  Hawk, 
chargres  the  mayor  and  aldermen  with  P.  C.  200:  Campbell  v.  State,  16  Ala. 
having  permitted  and  tolerated  for  a  144;  Bollinger  v.  Com.,  98  Ky.  574; 
long  while  a  dangerous  nuisance  in  State  v,  Hull,  21  Me.  84;  Slaughter  v, 
the  city;  but  it  does  not  charge  that  People,  a  Dougl.  (Mich.)  335,  note; 
ihey  had  wilfully  and  negligently  State  v.  Noyes,  30  N.  H.  279;  Syracuse, 
failed  to  exercise  their  power,  authority  etc.,  Plank  Road  Co.  v.  People,  66  Barb, 
and  means  with  which  they  were  (N.  Y.)  25;  Munson  v.  People,  5  Park, 
charged  to  prevent  and  suppress  such  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  16. 
nuisance,  and  that  they  so  failed  to  8.  See  the  statutes  of  the  several 
pass  *  all  needful  ordinances,  rules,  and  states  and  the  following  cases:  Mat- 
regulations  to  secure*  the  health  and  ter  of  Kurtz,  68  Cal.  412;  Slate  v, 
safety  of  the  city,  and  the  good  people  Munzenmaier,  24  Iowa  87;  State  v. 
there  residing,  etc.;  nor  does  it  charge  Haines,  30  Me.  65;  Crippen  v.  People, 
how  or  in  what  particular  respect  they  8  Mich.  117;  State  v.  Paggett,  8  Wash, 
were    negligent  —  as    that   they    had  579. 

failed  to  appoint  or  employ  proper  Iowa.  —  Under  the  Iowa  statute  a  de- 
agents,  or  supply  other  proper  agencies  fendant  convicted  of  nuisance  and 
for  the  prevention  and  abatement  of  sentenced  to  pay  a  fine  can  only  be 
such  and  like  nuisances,  etc.  This  is  ordered  to  be  imprisoned  for  a  term  of 
necessary,  because  it  is  not  the  duty  of  which  the  number  of  days  shall  be 
the  mayor  and  aldermen  themselves,  equal  to  one  for  every  three  and  one 
personally,  to  execute  their  ordinances,  third  dollars  of  the  fine;  and  if  sen- 
rules,  and  regulations;  it  Is  their  office  tenced  to  confinement  at  hard  labor,  is 
and  duty  to  make  these,  and  appoint  entitled  to  a  credit  upon  the  judgment 
proper  agents,  and  supply  necessary  of  one  dollar  and  fifty  cents  for  each 
means  to  execute  them.*'  day's  labor.    State  v.  Jordan,  39  Iowa 

YioUtlon  of  OAoial  Duty.  —  Where  an  387;  State  ».  Anwerda,  40  Iowa  151. 
indictment  against  officers  of  a  city  for  Montana.  —  Under  the  Montana  stat- 
allowing  a  nuisance  in  a.highway  fails  utes,  one  convicted  of  maintaining  a 
to  allege  that  the  defendants  violated  common-law  nuisance  cannot  be  pun- 
any  official  duty,  it  is  insufficient  as  not  ished  by  both  fine  and  imprisonment, 
charging  an  offense.  Com.  v.  Kin-  but  only  by  fine.  State  v.  Seventh 
naird,  (Ky.  1896)  37  S.  W.  Rep.  840.  Judicial  Dist.  Ct.,  14  Mont.  452. 

Corporate     Oapaolty.  —  If     persons  4.  4  Black.  Com.  167;  2  Rolle  Abr. 

named  in  an  indictment  for  maintain-  84,    §    15;    3   Burn's  Justice.   222;    i 

ing  a  nuisance   are  described  as  the  Hawk.  P.  C.  365,  c.  26,  g  14;  i  Russ. 

burgess  and  councilmen  of  a  borough,  Crim.  Law  331. 

naming  the  borough,   the  persons  so  Alabama^  —  Campbell    v.    State»    16 

named  are  Indicted  in  their  corporate  Ala.  144. 

capacity,     and    not    as    individuals.  Towa,  —  State  v.  Kaster,  35  Iowa  aat. 

Com.  V.  Bredin,  165  Pa.  St.  224.  AVu/tM'/lh^.  ^  Bollinger    v.  Com.,  98 

Bolh  Oorpomtion  ud  OAsers  Iiidiotablt.  Ky.  574;  Ashbrook  v.  Com.,   i   Bush 

«*  Where   a   corporation  maintains  a  (Ky.)i39. 
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A  judgment,  however,,  directing  abatement  does  not  follow  as 
matter  of  course  upon  conviction,  but  is  usually  vested  by  statute 

in  the  discretion  of  the  court,*  and  will  not  be  ordered  if  the 
rights  of  third  persons  will  be  improperly  affected.* 

New  Hampshire,  — State    v.   Noyes,  Shepard  v.  People,  40  Mich.  487;  How- 

30  N.  H.  279.  ard  v.  State,  6  Ind.  444. 

Neiu    York.  —  Syracuse,  etc..  Plank  In  Ohio  the  sentence  and  judgment 

Road  Co.  V.   People,  66  Barb.  (N.  V.)  lequired  by  sUtute(Act  April  15,  1857), 

25;  Munson  v.  People,  5  Park.  Cr.  Rep.  upon  conviction  for  maintaining  a  nui- 

(N.  Y.  Supreme  Ct.)  16.  sance    cannot    be  dispensed   with  on 

Pennsylvania .  —  Taggart  v.  Com.,  21  a  showing  that  the  nuisance  does  not 

Pa.  St.  527;  Delaware  Di v.  Canal  Co.  exist  at  the   time  such   judgment  Is 

V.  Com.,  60  Pa.  St.  367;  Com.  v,  Ober-  about  to  be  rendered.     In  such  case, 

holtzer,    3     Monig.    Co.     Rep.     (Pa.)  however,  an  order  to  remove  or  abate 

T75.  the  nuisance  will  not  be  issued  to  the 

Rhode  Island.  — State  v.  Paul,  5  R.  I.  sheriff  as  a  matter  of  course;  and  on 

185.  the  hearing  of  a  motion  for  such  order 

England,  —  Rex  v.  Stead,  8  T.  R.  142;  either  party  will  be  heard  upon  tesd- 

Rex  V.  Pappineau,  i   Stra.  686;  Rex  v.  mony,  and  if  it  then  appear  that  such 

Justices,  7  T.  R.  463.  nuisance  has  ceased  to  exist,  the  order 

In  State  v.  Morris,  etc.,  R.  Co.,  23  should   not  issue.     Smith  v.  State,  22 

N.  }.  L.  360,  it  is  said  that  **  the  prin-  Ohio  St.   539;    Matthews  v.  State,  25 

cipal  object  of  an  indictment  for  a  nui-  Ohio  St.  536. 

sancc  ii  to  compel  it  to  be  abated;  and  Abatement  Before  Judgment.  —  If  the 

regularly  a  part  of  the  judgment  upon  court    is   satisfied    that    the   nuisance 

conviction    is    that    the    nuisance    be  for  which   the    defendant   is   indicted 

abated."     Citing  i  Hawk.  P.  C,  c.  75,  iseftectually  abated  before  judgment  is 

^  14;  Reg.  V.  Cluworth,  i  Salk.  359;  i  prayed  upon  the  indictment,  it  will  not 

Chit.  Cr.  Law  716;  Rex  v.  Stead,  8  T.  give  judgment  to  abate.     3  Chit.  Crim. 

R.  142.  Law    (3d    Am.    ed.)  607    (a)   note;    7 

Abatement  by  ShadfT.  —  A  judgment  Bacon's  Abr.  234  (Bouv.  ed.);  Camp- 

upon  an   indictment  for  a   nuisance,  bell  v.  State,  16  Ala.  144;    Rex  v.  In- 

'*  that  the  nuisance  be  abated  forthwith  cledon,   13  East  164.     And  see  Rex  9. 

at  the  costs  of  the  defendant,  and  the  Commerell,  4  M.  &  S.  203. 

sheriff  is  charged  with  the  execution  of  Where  Indictment  for  Erection  Only.  — 

this  order,"  is   in   effect   a  command  In  an   indictment   for  a   nuisance  in 

to  the  sheriff  to  abate  the  nuisance,  and  erecting  a  wall  across  a  road  (not  for 

to  that  extent  erroneous,  but  will  be  continuing  the  nuisance),  it  is  not  nee 

amended  in  the  appellate  court  so  as  to  essary  to  adjudge  that  the  nuisance  be 

command  the  defendant  to  abate  the  abated.     Rex  v.  Justices,  7  T.  R.  463. 

same  if  it  has  not  been  already  done.  Ho  Judgment    Compelling  Servant   to 

Campbell  v.  State,  16  Ala.  144.  Abate    Master*!    BnaineBs.  —  Where  an 

So  on  a  conviction  for  nuisance  it  is  employee  of  apowder  company  was  in- 

error  to  order  the  nuisance  to  be  abated  dieted  and  convicted  for  maintaining  a 

by  the  sheriff  in  the  first  instance,  that  public   nuisance,    it   was   held   that  a 

being  a  part  of  the  judgment  against  judgment  ordering  the  nuisance  to  be 

the  defendant;  but  if  he  fail  to  comply  abated  was  erroneous.     The  employee 

with  the  sentence,  the  court  may  com-  had  no  such  control  over  the  business 

mand  the  sheriff  to  abate  it  at  the  de-  as    could     render    such    a    judgment 

fendant's  costs.     Barclay  v.  Com.,  25  effectual,  and,  on  the  contrary,  an  order 

Pa.   St.   503.     But  see  Com.  v.  Ober-  that  he  abate  the  entire  business  would 

holtzer,    3     Montg.    Co.     Rep.    (Pa.)  necessarily    be    oppressive.     State    v. 

175.  Paggett,  8  Wash.  579. 

Abatement  as  Cruel  and  Vnaanal  Pun-  2.  State  v.  Haines,  30  Me.  65. 

ishment.  —  A    judgment    commanding  Kniianoe  on  Land  of  Third  Fenon. — 

the  abatement  of  a  nuisance  does  not  But  the  fact  that  the  nuisance  is  on  the 

violate  the  constitutional  provision  for-  land  of  a  third  person  is  no  reason  for 

bidding  cruel  and  unusual  punishment,  the  refusal  of  a  judgment  directing  its 

McLaughlin  v.  State,  45  Ind.  338.  abatement.     Delaware  Div.  Canal  Co. 

1.  Crippen   v.    People,  8  Mich.  117;  v.  Com.,  60  Pa.  St,  367. 
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The  Judgment  Shoiild  Baquin  the  removal  of  only  so  much  of  the 
thing  as  causes  the  nuisance.^ 

Oommitnumt  to  Enforoe  Abatement.  —  It  has  been  held  that,  where  the 
abatement  of  the  nuisance  is  ordered,  the  defendant  may  be 
sentenced  to  stand  committed  until  the  judgment  of  abatement 
is  complied  with.' 

4.  Appeal  —  A  judgment  directing  the  abatement  of  a  nuisance 
is  a  final  judgment  on  which  a  writ  of  error  lies.' 

m  AcTiOHs  AT  Law — 1.  JnrisdiotioiL  and  yenne — a.  In  Gen- 
eral. —  Actions  at  law  to  abate  nuisances  are  cognizable  in 
courts  of  general  original  jurisdiction.  Indeed,  it  is  only  in  such 
courts  that  such  actions  lie  in  the  absence  of  constitutional  or 
statutory  provisions  designating  other  courts  into  which  they  may 
be  brought.*  And  it  has  been  held  that  a  constitutional  provision 
giving  cognizance  of  an  actioft  to  abate  a  nuisance  to  a  court  of 
limited  jurisdiction  does  not  oust  the  jurisdiction  of  a  court  of 
general  jurisdiction,  but  makes  it  concurrent.* 

Federal  Cenrti.  —  In  an  action  at  law  in  a  federal  court  to  abate  a 
nuisance  it  is  not  necessary  that  the  plaintiff's  damage  should 
amount  to  the  sum  required  to  give  jurisdiction  to  a  federal  court. 
The  value  of  the  object  to  be  gained  —  the  removal  of  the  nui- 
sance —  is  the  test  of  jurisdiction.* 

I.Campbell  v.  Stale,   i6  Ala.   144;  lowin|f  a  judgment  imposing  a  fine  and 

State  V.  Kaster,  35   Iowa  221;  Rex  v.  directing  an  abatement,  the  defendant 

Pappineau,  i  Stra.  686,  wherein  it  was  cannot  be  committed  till  he  has  refused 

said  that**  every  judgment  should  be  Xm  obey  the  order  of  abatement, 

adapted  to  the  nature  of  the  case."  8.  Crippen  v.  People,  8  Mich.  117. 

As  to  requisites  and  sufficiency  of  a  4.  Parsons     v,    Tuolumne     County 

warrant  for  the  abatement  of  a  brewery  Water  Co.,  5  Cal.  43;  Blood  v.  Moore, 

as    a    liquor   nuisance,   see  Craig    v,  29  Cal.  427;  Learned  v.  Castle,  67  Cal. 

Werthmueller,  78  Iowa  598.     See,  gen-  41;  Fitzgerald  v,  Urton,  4  Cal.  235. 

erally.  Am.  and  Eng.  Encyc.  of  Law  In  Calilnrnia  the  Connty  Court  has  no 

(2d  ed.),  vol.  I,  p.  76,  tit.  Abatement  of  jurisdiction  of  an  action  for  damages 

Nuisances,  for  a  nuisance  except  as  an  incident  to 

In  Palatka,  etc.,  R.  Co.  v.  State,  23  its     power     to     abate    the    nuisance. 

Fla.   546,  it  was  held  that  a  judgment  Therefore,   if  the   nuisance   has  been 

which  simply  ordered  a  railroad  com-  abated  prior  to  the  commencement  of 

pany   to   remove   the   constituent  ele-  the  action,  the  County  Court  has  no 

ments  of  its  roadbed  from  a  highway  jurisdiction.      Grigsby   v.   Clear   Lake 

was  erroneous,  as  it  was  possible  for  Water  Works  Co.,  40 Cal.  396.    See  also 

the  defendant  to  remedy  the  nuisance  Parsons  v,  Tuolamne  County   Water 

by  grading  or  bridging  or  in  other  ways  Co.,  5  Cal.  43. 

without  removing  its  roadbed.  TiUe  in  Issue.  —  In   Indiana  it   was 

Wrongfiil  Use  of  Building.  —  Where  a  held  that  where,  in  an  action  for  a  nui- 

f  uisance   consists    not   of    a   building  sance,   the  title  to  the  locus  is  put  in 

Itself,  but  in  a  wrongful  use  of  it,  the  issue,  the  common  pleas  is  ousted  of 

remedy  is  to  stop  such  use,  not  to  re-  jurisdiction.      Cromwell    v,  Lowe,   14 

move  the  building.     Barclay  v.  Com.,  Ind.  234.     But  see  Bu/ton  Tp.  v.  Tut- 

25  Pa.  St.  503.     See  also  Brightman  v,  tie,  30  Ohio  St.  62. 

Bristol,  65  Me.  426;  Welch  v.  Stowell,  6.  Courtwright  v,  Lear  River,   etc., 

2  Dougl.  (Mich.)  332.  Water,    etc.,    Co.,   30  Cal.    573;    Yolo 

2.  Taggart  v.  Com.,  21  Pa.  Si.  527.  County   v,   SacrameniJ,    36  Cal.    193; 

Ho  Commitment  Until  Sefnsal  to  Obey  Learned  v.  Castle,  67  v.al.  41. 

Order. —  In   Bollinger  v.  Com..  98  Ky.  6.  Mississippi,  etc.,  R.  Co.  r.  Ward, 

574  it  was  held  that,  immediately  fol-  2  Black  (U.  S.)  485. 
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JmtieM  «f  tht  P««m.  — ^  The  jurisdiction  of  justices  of  the  peace  in 
actions  to  abate  nuisances  is  purely  statutory,  and  such  jurisdiction 
is  only  to  be  invoked  in  cases  where  it  is  expressly  authorized.^ 

b.  Venue  of  Action. — if  u  Abuaunt  ii  Somght,  the  action  is 
local  and  should  be  brought  in  the  county  where  the  nuisance  is 
located.' 

l«t  if  DamagM  Oaly  Am  iragkt,  it  has  been  held  in  some  jurisdictions 
that  an  action  will  lie  in  the  county  or  state  where  the  injury  is 
inflicted,  although  the  erection  or  thing  from  which  the  injury 
proceeds  is  located  in  another  county  or  state.' 

1.  See  the  statutes  and  codes  of  the  Wend.  (N.  Y.)  485;  Home  v.  Buffalo, 

several   states.      See    also  Maeller  v.  49  Hun  (N.  Y.)  76,  15  Civ.  Pro.  Rep. 

Flowers.  7  Ohio  (pt.  ii.)  230;  and  gen-  (N.  Y.)  81. 

erally  article  Justices  of  the  Peace,         United  States,  —  Mississippi,  etc.,  R. 

vol.  12.  p.  664.  Q).    V,   Ward,   2  Black  (U.    S.)    485; 

Jurisdiction  pf  Justice.  —  Under  a  Stat-  Stillman  v.  White  Rock  Mfg.   Co.,  3 

ute    providing     that    "any    nuisance  Woodb.  &  M.  (U.  S.)  538;  Foot  tf.  Ed- 

which  tends  to  the  immediate  annoy-  wards,  3  Blatchf.  (U.  S.)  310;  Rundle 

ance  of  the  citizens  in  general  Is  mani-  v,  Delaware,  etc.,  Canal,  i  Wall.  Jr. 

festly  injurious  to  the  public  health  and  (C.  C.)  275. 

safety  or  tends  greatly  to  corrupt  the        England.  —  Simmons  v,  Lillystone,  S 

manners  and  morals  of  the  people  may  Exch.  441 ;  Richardson  v,  Lockiin,  6  B. 

be  abated  and  suppressed  by  the  order  of  &  S.  777t   118  E.  C.   L.  777;  Mersey, 

any  two  or  more  justicesof  the  peace  of  etc.,  Nav.  Co.  c.  Douglas,  2  East  497i 

the  county,**  justices  of  the  peace  have  Warren  r.  Webb,  i  Taunt.  379.     And 

no  jurisdiction  to  abate  as  a  nuisance  a  see,  generally,  article  Venue. 
bridge  over  a  navigable  stream.     Ma-        Bivsr    tHviding     Two    ttatM.  —  The 

con,  etc.,   R  .  Co.  v.  Pate,  50  Ga.  156.  courts  of  Iowa  cannot  abate  a  nuisance 

But  the  stopping  or  impeding  a  private  in  the  Mississippi  river  on  the  Illinois 

way  may  be  abated  by  justices.     Salter  side  of  the  channel  though  concurrent 

V,  Taylor,  55  Ga.  310;  Hart  v,  Taylor,  jurisdiction  is  granted  to  both  states  of 

61  Ga.  156.     So  of  a  dam  causing  the  the  commerce  of  the  river.     Gilbert  v. 

overflow    and     destruction    of    crops.  Moline  Water  Power,  etc.,  Co.,  ^9  Iowa 

Wetter  v,  Campbell,  60  Ga.  266.  319,  following  Mississippi,  etc.,  R.  Co. 

Justices  have  jurisdiction  to  abate  an  v.  Ward,  2  Black.  (U.  S.)  485. 
obstruction   of  a  private   way  though        Cennty  in  Xargin  TakSB  as  Bepsattd. — 

the  ordinary  have  concurrent  jurisdTo  If  there  is  no  local  description  in  the 

tion.     Holmes  v,  Jones.  80  Ga.  659.  body  of  the  declaration,  the  county  in 

In  Ohie  it  was  held  in  an  early  case  the  margin  must  be  taken  as  repeated 

that  justices  of  the  peace  had  no  juris-  in  the  declaration,  and  it  is  a  material 

diction  of  actions  on  the  case  for  a  nui-  allegation;    and  on  a  plea  traversing 

sance.     Nichol   v.    Patterson,    4  Ohio  the  existence  of    the  highway,    proof 

200.  that  the  highway  is  in  another  county 

Ousting  Justioes  of   Jurisdiction.  —  A  is  a   fatal   variance  and  a  ground   of 

justice  of  the  peace  vested  by  statute  nonsuit.     Richardson  v.  Locklin,  6  B. 

with    jurisdiction    to    try    cases    for  &  S.  777,   118  E.  C.  L.  777,  34  L.  J.  Q. 

obstructing  highways    is    not  ousted  B.   225,   ii  Jur.  N.   S.  951;  Warren  v, 

of  this  jurisdiction  by  the  fact  that  Webb,  i  Taunt.  379. 
the   title  to  the  land  at  the  place  of        8.  Thompson    7^    Crocker,    9    Pick, 

the   alleged  obstruction   may  become  (Mass.)  59,  wherein  it  is  said  that  '*  the 

involved.  Burton  Tp.  v.  Tuttle,  30 Ohio  place  where  the  injury  was  done  gives 

St.  62.  the  locality  to  the  action,  and  not  the 

8.  Alabama,  —  Howard  v.  Ingersoll,  source  from  which  the  mischief  came;  *' 

17  Ala.  780.  Barden  v.  Crocker,  10  Pick.  (Mass.)  383, 

Massachusetts.  —  Vermont,    etc.,    R.  holding  that  the  action  could  be  brought 

Co.  V,  Orcutt,  16  Gray  (Mass.)  116.  either  in   the   county  where  the  injury 

New  Jersey,  —  Deacon  v.  Shreve,  23  was  caused,  or  in  the  county  where  it 

N.  J.  L.  204.  was  inflicted;    Ruckman  v.    Green,   9 

New    York, — Watts   v,   Kinney,  23  Hun  (N.  Y.)  225,  wherein  it  was  heid 
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%  Parties  —  a.  Plaintiff.  —  In  an  action  to  recover  for  injuries 
flowing  out  of  a  nuisance  the  proper  party  plaintiff  is  usually  the 
person  holding  the  legal  possession  of  the  injured' premises.^ 

Vadar  StatatM.  —  Where  provision  is  made  by  statute  for  an  action 
to  abate  a  nuisance,  the  proper  party  plaintiff  depends  largely 
upon  the  terms  of  the  statute.* 

that  an  action  could  be  maintained  in  of   the   wife,  the  husband   is  not  the 

New  York  for  an  injury  to  lands  situ-  proper    party    to    bring    the    action, 

ated  therein,  though  the  business  which  Kavanagh   v.   Barber,  131   N.  Y.  211, 

occasions  the  injury  and  constitutes  the  reversing  59  Hun  (N.  Y.)  60. 

nuisance   complained  of  is  carried  on  Btotniwi  of  KiBor   Children. —  In   an 

upon    lands  situated   in   New  Jersey;  action  bj  a  father  to  recover  damages 

Lohmiller     7 .    Indian      Ford     Water-  for  a  nuisance  whereby  his  minor  chil- 

Power    Co.,    51    Wis.     683,     holding  dren  were  rendered  sick,  it  is  improper 

that,  under  Taylor's  Wisconsin  Stat.,  for  him  to  join  such  minor  children  as 

c.    123.    ^     I,    where     lands    in    one  parties    plaintiff.        Lockett    v.     Fort 

county    were    flowed    by    a    dam     in  Worth,  etc.,  R.  Co.,  78  Tex.  211. 

another,    an     action     for    the    injury  Tenants  in  Common  Shonld  Join.  —  In 

might    be     brought     in     the     former  an  action  by  one  tenant  in  common  to 

county;    Thayer    v.    Brooks,    17   Ohio  recover  damages  for  a  nuisance,  the 

489,  wherein  it  was  held  that  an  action  other    tenant  in    common    should   be 

could  be  maintained  in  Ohio  to  recover  joined  as  a  plaintiff.     Fell  v.  Bennett, 

damages  for  an  injury  to  property  in  no  Pa.  St.  181. 

Ohio  occasioned  by  the  diversion  of  Siiseiiee.  —  Where  it  appeared  that 

water,  though  the  act  was  committed  the  grantee  of  a  disseizor  was  main- 

in  Pennsylvania.     To  the  same  effect,  taining  on  the  land  of  which  he  was 

see   Pilgrim  v.  Mellor,  i   III.  App.  448;  wrongfully  seized,  an  embankment  so 

Ohio,  etc.,    R.   Co.   v.  Combs,  43   111.  as  to  flood  other  land  of  the  disseizee, 

App.   119;    Armendiaz  v.  Stillman,  54  it  was  held  that  the  disseizee  might 

Tex.  623;  In  re  Eldred.  46  Wis.  530.  maintain  an  action  on  the  case  for  the 

But  see  Oliphant  c/.  Smith,  3  P.  &  W.  nuisance.     Fifield  v.  Bailey,  55  N.  H. 

(Pa.)  180,    where  it  was  held  that  an  380. 

action   for  a  nuisance,  created  by  the  S.Iowa — Citizen  of  Coun^,  —  Under 

erection  of  a  dam  in  a  navigable  river,  the  Iowa  Act  of  1884,  providing  that  a 

could  only  be  sustained  in  the  county  suit  may  be  maintained  by  any  citizen 

where  the  dam  was  erected.     See  also  of  the  county  for  the  abatement  of  a 

Prevost  V.   Gorrell,  2  W.   N.  C.  (Pa.)  nuisance,  it  was  held  that  such  action 

440;  Worster  v.    Winnipiseogee    Lake  could  only  be  maintained  by  a  citizen 

Co.,  25  N.  H.  525;  Williams  v.  Land,  4  of  the  county  wherein  the  nuisance  was 

Taunt.  729.  located.     Applegate    v,  Winebrenner, 

1.  Hniband    and    Wife  —  Sickness   of  66  Iowa  67. 

IVife.  —  Where  a  railroad  company  by  City  as  Plaintiff,  — The  Iowa  Code, 

a  private  nuisance  rendered  an  adjoin-  §  333ii  provides  that  a  civil  action  by 

ing  dwelling  unwholesome,  it  was  held  ordinary  proceedings  may  be  brought 

that  the  husband   being  the  occupier  for  a  nuisance  by  any  person  injured 

and   in    rightful    possession   was    the  thereby,  in  which  action  the  nuisance 

proper    plaintiff,    and    not    the    wife,  may  be  abated,  etc.     It  was  held  that 

although   the   sickness  resulting  from  this  section  did  not  authorize  a  city  to 

the    nuisance    was    that   of    the    wife,  bring  a  civil  action  for  the  abatement 

Ellis  V,  Kansas  City,  etc.,  R.   Co.,  63  of  the  nuisance  on  the  ground  that  such 

Mo.  131.  nuisance  was  injurious  to  the  public  in 

House  Owned  by    Wife,  —  A  husband  general.     Ottumwa  t/.  Chinn,  75  Iowa 

who  with  his  family  occupies  a  house  405. 

owned  by  his  wife  cannot  sue  for  dam>  California —  Obstruction  of  Highway^ 

ages  resulting  from  a  nuisance  main-  — A  suit  to  abate  a  public  nuisance, 

tained    in    the    vicinity    whereby    the  caused  by  the  obstruction  of  a  public 

house  is  rendered  less  comfortable  and  high  way, cannot  be  brought  in  the  name 

the  complainant's  children   are   made  of  the  county   as  the  plaintiff;  under 

sick.     Both   the   occupation  and  legal  Cal.  Political  Code.  §  2746,  as  amended 

possession  being  in  the  legal  sense  that  in   1873-4,   the  suit  should  be  in  the 
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Joinder  of  Sepurato  Property  Owaen.  —  Where  the  property  of  several 
persons  is  affected  by  a  nuisance,  they  may  join  in  an  action  to 
abate  the  same,  although  they  own  the  property  in  severalty.^ 
But  they  cannot  join  in  an  action  to  recover  damages,  the  injuries 
to  their  property  being  separate  and  distinct.' 

b.  Defendant — Penon  Ereeting  Hniaaiiee.  —  An  action  lies  against 
the  person  who  erects  a  nuisance,  even  though  he  may  have  after- 
ward transferred  the  property  to  another.*  But  the  persons  to 
whom  the  property  has  been  transferred  may  properly  be  joined 
as  defendants.* 

Joinder.  —  Where  a  nuisance  results  from  the  acts  of  several  per- 
sons acting  separately,  they  cannot  be  joined  as  defendants  in  an 
action  for  damages.^     But  where  the  act  creating  the  nuisance  is 

name  of  the  road  overseer.    San  Benito  recover  damages  for  injuries  to   land 

County  V.  Whitesides,  51  Cal.  416.  arising  out  of  a  nuisance,  persons  who, 

1.  Grant    t.   Schmidt,   22   Minn,    i;  after  the  creating  of  the  nuisance,  ac- 

Bushnell  v.  Robeson,  62  Iowa  540.  quired  title  to  the  land  on  which  it  was 

d.  Palmer  v,  Waddell,  22  Kan.  352;  situated,  and  by  whose  authority  it  had 

Grant  v,  Schmidt,  22  Minn.  i.  been  continued,  were  properly  made 

Demurrer  for  Xi^olndor.  —  In  Hellams  defendants. 

V.  Switzer,  24  S.  Car.  39,  where  there  Xay  8ae  Elthor  or  Both.  —  Where  one 

was  such  a  joinder  of  parties,  it  was  person  erects  a  nuisance  and  afterwards 

held  that  a  demurrer  interposed  orally  transfers    it    to  another,    a    property 

at  the  hearing,  that  the  complaint  did  owner    injured    thereby  may   recover 

not  state  facts  sufficient  to  constitute  damages  in  a  suit  against  either  party 

a  cause  of  action,  was  properly  sus-  or  against  both  at  his  election.     Hyde 

tained.       However,    a    demurrer    for  Park  Thomson-Houston  Light  Co.  v, 

misjoinder  of  causes  of  action  was  held  Porter,  167  111.  276. 

to  be  improper  in  such  case.  But    see    Brown    v.   Woodworth,    5 

8.  Grady   v.   Wolsner,  46   Ala.   381.  Barb.  (N.  Y.)  550,  wherein  it  was  held 

wherein  it  was  held  that  an  action  lies  that  both  the  person  who  erected  the 

against  him   who  erects  a  nuisance,  nuisance   and   the  one   to  whom    the 

and,  notwithstanding  a  recovery  for  property    was     transferred     must    be 

such  erection,  an  action  may  afterward  joined  as  defendants  in  the  writ  of  nui- 

be  maintained  against  him  for  the  con-  sance. 

tinuance,  though  he  has  made  a  lease  Liability  Xnst  Bo  Joint.  —  In  an  action 

of  it  to  another.     See  also  Brown  v,  to  recover  damages  for  a  nuisance,  the 

Woodworth,  5  Barb.  (N.  Y.)  550;  Con-  owner  of  the  premises  by  whom  the 

nor  V.  Hall,  89  Ga.  257.  nuisance  was  erected,  and  several  per- 

Xay  Be  Brought  Against  Erector  Alone,  sons  who  severally  held  and  main- 
—  Where  a  private  way  is  obstructed  tained  the  nuisance  as  tenants,  at 
by  one  of  several  persons  claiming  the  different  periods  under  distinct  leases, 
land  over  which  the  way  is  situated,  a  were  joined  as  defendants;  and  the 
proceeding  to  remove  the  obstruction  plaintiff  prayed  judgment  for  an  abate- 
as  a  nuisance  may  be  brought  against  ment  of  the  nuisance  and  for  damages 
the  person  who  erected  it  without  join-  for  the  whole  period  of  its  mainie- 
ing  the  other  claimants  as  codefend-  nance.  It  was  held  that  there  was  a 
ants.     Connor  n  Hall,  89  Ga.  257.  misjoinder  of  causes  of  aciion.     Greene 

One  of  the  Owners  of  a  Bam  alleged  to  v,  Nunnemacher,  36  Wis.  50. 

be   a   nuisance,   who  supports  it  and  5.  Martinowsky  v.  Hannibal,  35  Mo. 

derives  benefit  therefrom,  is  a  proper  App.   70;    People   v,    Oakland    Water 

ptirty  defendant  to  an  action  for  dam-  Front    Co.,    118  Cal.    234.      See    also 

ages    and     abatement.-    Lohmiller    v,  Sloggy  v,  Dilworth.  38  Minn.  179. 

Indian  ford  Water-Power  Co.,  51  Wis.  In  Martinowsky  v,  Hannibal,  35  Mo. 

683,  App.  70,  the  court   said    **  When   the 

4.  Cobb  r.  Smith,  38  Wis.  21,  wherein  act  producing  the  injury  is  not  joint, 

U  was  h^ld  that  in  an  action  brought  to  the  party  can  be  held  responsible  onl^ 

1108  Volume  XIY. 


AetloBi  at  talr.                          NUISANCES.  Beolaration  or  domplaini. 

joint,  such  persons  may  properly  be  joined  as  defendants.* 
3.  Beclaration  or  Complaint  —  a.  In  General  —  Showing  Hnisaaoo. 

—  In  an  action  for  a  nuisance  the  complaint  or  declaration  should 
state  enough  to  show  that  the  act  complained  of  is  in  fact  and  in 
law  a  nuisance.* 

to  the  extent  of  injuries  inflicted  by  his  Snffioieiit  Dedaration.  —  A  declaration 

own  wrong,  and  a  joint  action  against  that  the  defendant  railroad  company 

the  parties,  whose  separate  acts  pro-  unlawfully  constructed  ils  road  along 

duced  the  wrong,  cannot  be  brought."  a    certain    street    and  obstructed   the 

Eaoli  Liable  for  Proportioii  of  Damagot.  street  adjoining  the  residence  of  the 

—  For  a  nuisance  resulting  from  the  plaintiff  and  thereby  prevented  a  free 
acts  of  several  persons  acting  inde-  passage  to  and  from  his  dwelling 
pendently,  each  is  liable  for  his  propor-  house,  and  that  the  defendant  kept  up 
tion  only  of  the  consequent  damages,  dangerous  fires,  generated  and  depos- 
Sloggy  7*.  Dil worth,  38  Minn.  179;  Mar-  ited  about  his  premises  noxious  vapors 

tinowsky  r.  Hannibal,  35  Mo.  App.  70.  and  smoke,  jarred  and  disjointed  his 
Denmrrer  for  Miqoindor  of  Parties  and  house,  and  made  his  residence  un  whole- 
Causes.  —  Where,  in  a  suit  to  abate  a  some  and  uncomfortable,  is  good  on 
public  nuisance,  it  appears  that  each  of  demurrer.  Parrott  v.  Cincinnati,  etc., 
the  several  defendants  acted  independ-  R.  Co.,  3  Ohio  St.  330. 
enily  of  the  others  in  the  maintenance  In  an  action  on  the  case  to  recover 
o'  separate  alleged  nuisances,  a  de-  for  depreciation  in  the  value  of  the 
^nurrer  will  lie  for  misjoinder  of  causes  plaintiff's  premises,  caused  by  a  nui- 
and  of  parties  defendant.  People  v.  sance,  the  declaration  alleged  that  the 
Oakland  Water  Front  Co.,  118  Cal.  234.  defendant  **  wrongfully  and  injuri- 
1.  Rogers  V,  Stewart,  5  Vt.  215;  ously  erected  and  built  **  the  building, 
Irvin  V.  Wood,  4  Robt,  (N.  Y.)  138;  and  therein**  wrongfully  built,  located, 
Comminqre  v.  Stevenson,  76  Tex.  642.  constructed,  and  kept  and  continued  '* 
But  see  3reene  v.  Nunnemacher,  36  certain  electric-light  plants,  and 
Wis.  50.  *'  wrongfully  and  injuriously  oper- 
£aeh  Xay  Be  8aed  for  Entire  Damages,  ated  "  the  same  to  the  permanent  in- 

—  For  a  nuisance  resulting  from  the  jury,  damage,  and  depreciation  of  the 
joint  acts  of  several  persons,  each  may  plaintiff's  premises.  This  was  held  to 
be  sued  for  the  entire  damages,  be  a  sufficient  allegation  under  which 
Slop^gy  V.  Dil  worth,  38  Minn.  179.  to  prove  not  only  the  damage  suffered 

Insuf&eient  CRiowing  of  Joint  liability,  by  the  plaintiff  from  the  erection,  but 

—  In  an  action  to  abate  a  distillery  as  also  from  the  operation  of  the  plant, 
a  nuisance,  and  to  recover  damages,  past,  present,  and  prospective.  Hyde 
the  owner  of  the  premises  and  several  Park  Thomson-Houston  Light  Co.  v, 
lessees  who  had  at  different  times  sev-  Porter,  64  111.  App.  152. 

erally  maintained  the  nuisance   were  Cemetery  as  Hniaanoe  —  Statement   of 

joined  as  defendants,    the    complaint  Beasons.  —  A  naked    averment  that  a 

averring  *'  that,   notwithstanding    the  cemetery   is  a   nuisance,  without  the 

said   distillery  has   at  different  times  statement  of  reasons  to  render  it  so,  is 

been  run  and  operated  in  the  name  of  not  sufficient  to  authorize  proceedings 

one  or  the  other  of  said  defendants,  it  to  abate  or  suppress  it.     Begein  v.  An- 

has   nevertheless  been   run  and  con-  derson,  28  Ind.  79. 

ducted  for  the  benefit  and   profit  of  all  Immediate  Cause  of  Ixgnry.  —  In   de- 

of  said  defendants."     It  was  held  that  daring  for  a  nuisance  the  immediate 

this  averment    was    not   sufficient  to  cause  of  injury  must  be  stated;  and 

showa  joint  liability  in  the  defendants,  under    an    averment    of    the     remote 

Greene  r.  Nunnemacher,  36  Wis.  50.  cause,  and  an  allegation  that  by  means 

8.  O'Brien  v.  St.  Paul,  18  Minn.  176,  of  the  premises  the  noxious  matter  an- 

wherein  it  is  said:     **  In  a  civil  action  noyed  the  plaintiff's  house,  it  is  not 

for  a  nuisance  the  complaint  must  state  competent  to  give  evidence  of  the  in- 

facts  which  in  law  constitute  a   nui-  termediate  causes.     Fitzsimons  v,  Ing- 

aance   from    which    the    plaintiff    has  lis.  5  Taunt.  534,  i  E.  C.  L.  181. 

suffered    special    injury.*'      See    also  Surplnsage.  —  A  complaint  stating  a 

Ohio,   etc.,    R.  Co.  f.  Simon,  40  Ind.  good  cause  of  action  for  maintaining  a 

378;  Jackson  zr.  Castle,  80  Me.  119.  nuisance   is   not  vitiated    by  the  fact 
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Plaadtng  Mid  Proof.  —  The  proof  should,  of  course,  correspond  with 
the  allegations.^ 

Um  of  Word  "  HniMaoo."  —  It  is  not  necessary,  however,  to  use 
the  word  "nuisance"  in  describing  the  thing  complained  of, 
or  to  charge  that  it  was  a  nuisance,  if  the  facts  alleged  show  it  to 
be  a  nuisance.* 

Xfto#led|fo  of  HniiMMt.  —  The  complaint  in  an  action  for  injuries 
caused  by  a  nuisance  need  not  allege  that  the  nuisance  was 
unknown  to  the  plaintiff  when  the  injury  happened.' 

Hogstiriiiff  SappMablo  Oavfoi  of  I^Jiury.  —  The  complaint  in  an  action 
for  damages  resulting  from  the  maintenance  of  a  nuisance  need 
not  by  direct  averment  negative  the  supposition  that  the  damages 
were  occasioned  by  other  causes  than  those  constituting  the 
foundation  of  the  action,  where  it  appears  by  other  allegations  in 
the  complaint  that  the  acts  of  the  defendant  were  the  direct 
cause  of  the  damages.'* 

*.  Alleging  Notice  to  Remove.  —  In  an  action  against  the 
creator  of  a  nuisance  the  complaint  or  declaration  need  not  allege 

that  it  contains  immaterial  allegations,  could  not  recover  on  any  one  of  the 

Scheible  v.  Law,  65  Ind.  332;    to  the  distinct  elements  of  damages  without 

same    effect,    Panton    z,    Holland,  17  proving  all.     Harley  v,  Merrill  Brick 

Johns.  (N.  Y.)  92.  Co.,  83  Iowa  73. 

1.  Ftftal  YariMioe.  —  Where  in  an  ac-  Harmleu  YarlaiiM.  —  A  variance  be- 

tion    for    a    nuisance,   the    complaint  tween  the  complaint  and  an  answer  to 

aUeged  that  the  nuisance  was  below  the  an  interrogatory  as  to  the  distance  be- 

plaintiff's  land,  aftd  the  proof  was  that  tween  a  certain  mill  and  a  dam  will  be 

it  was  adjoining  and  on  the  plaintiff's  deemed  on  appeal  as  harmless.     Schei- 

land,  it  was  held  that  the  variance  was  ble  v.  Law,  65  Ind.  332. 

fatal.     Brown  v,  Woodworth,  5  Barb.  2.  Sullivan   v.  Waterman,  20  R.   I. 

(N.  Y.)  550.  (pt.  ii.)  134,  wherein  it  is  said:    "  It  is 

SuAdeiit   Oonespondanoe   of   Proof.  —  true  that  the  declaration  does  not  in 

Where  a  declaration  alleged  that  a  nui-  terms  allege  that  the  acts  complained 

sance  had  been  created  and  maintained  of  constituted  a  nuisance;    but  we  do 

by  the  discharge  through  a  drain  of  not  think  this   is    necessary   so  long 

polluted   water  upon  the  land  of  the  as  said  acts,  as  stated,  amount  to  a 

plaintiff,  it  was  held  that  the  allegation  nuisance   in   fact  and  in  law;  and  to 

was    sufficiently    supported    by  proof  allege    in    the  declaration,    therefore, 

that  the  waters  of  a  natural  stream  had  that  they  constituted  a  nuisance  would 

been  polluted,  and  by  means  of  a  drain  simply  be  to  state  a  conclusion  of  law." 

placed  partly  in  the  watercourse  and  See  also  Chit.  PI.  (ed.  1821)  429  ^/ j^^. ; 

partly   upon   the    plaintiff's   land  dis-  Oiiv.   Prec.  (3d  ed.)  373;    Laflin,  etc., 

charged  upon  the  said  land.     McGen-  Powder  Co.  v.  Tearney,  131  111.  322. 

ness  V.  Adriatic  Mills,  116  Mass.  177.  8.  Morford  v.  Woodworth,  7  Ind.  83. 

Alloging  Boteral  Elemonti  of  Damage.  And  see  Kern  v.  Myll,  80  Mich.  525. 

—  The   petition,  in  an  action  for  the  4.  In    Fort  Worth   v.   Crawford,    74 

abatement  of  a  nuisance  and  for  dam-  Tex.  404,  the  court  said:     "  It  was  not 

ages  resulting  therefrom,  alleged  that  necessary   for  the   petition    by   direct 

the  plaintiff's  premises  were  rendered  averment  to  negative  the  supposition 

uninhabitable,  that  the  house  and  its  that   the   sickness  and  injury   to  [the 

contents  were  damaged,  and  that  the  plaintiff]  and  family  were  occasioned 

vegetation  was  injured  or  destroyed,  by  other  causes  than  those  constituting 

It   was  held  that  an  instruction  that  the  foundation  of  the  suit.     This  was 

the  plaintiff,   to  recover,    must   prove  necessarily   implied   from    the   allega- 

every  allegation  of  his  petition,    was  tions   that    his   home  for  a  long  lime 

erroneous,  as  calculated  to  mislead  the  prior  to  1881  [the  erection  of  the  nui- 

jury  into  believing  that  the   plaintiff  sance]  had  been  free  from  all  noxious 
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that  a  notice  dr  request  to  remove  it  had  been  givcfit  but  if  the 
actioa  is  against  the  mere  continuer  of  it,  such  an  allegation,  by 
the  great  weight  of  authority,  is  necessary.^ 

c.  Allegations  as  to  Erection  of  Nuisanci:.  —  In  an 
action  for  damage!  caused  by  the  erection  or  maintenance  of  a 
nuisance,  the  complaint  should  allege  that  the  defendant  erected 
the  nuisance  or  that  he  had  actual  knowledge  that  he  was  main* 
taining  it.*  But  where  the  injury  results  not  from  the  erection 
itsalf  but  from  the  wrongful  use  thereof^  an  allegation  that  the 
defendant  erected  it  is  not  necessary.' 

TlnM  ti  Bretfilou  «f  ffniiai&M.  — ^  In  an  action  for  erecting  a  nuisance, 
though  the  exact  time  of  erection  need  not  be  averred,  yet  the 
fact  of  the  erection  on  some  given  time  must  be  distinctly 
charged.**  But  in  an  action  for  continuing  a  nuisance  the  time 
of  its  erection  or  creation  need  not  be  set  forth.* 

^/.  Allegations  as  to  Damages— (i^  Private  Nuisance. — 
In  an  action  for  a  private  nuisance  a  general  allegation  of  damages 
is,  as  a  rule,  sufficient,  and  under  it  the  plaintiff  may  recover  all 
damages  that  are  the  natural  and  necessary  consequence  of  the 
nuisance.* 

and  offetiftlve  odort  add  was  a  healthy  '^.  }.  L.  97.    See  also  Morris  Catial, 

abode.    That  the  acts  of  the  defendant  eft.,  Co.  v,  Ryerson.  27  N.  J.  L.  457. 

were  the  direct  cause  of  the  injury,  is  Varianoe.  —  Where  in  an  action   for 

sufficiently  stated  in  the  averments  to  damages  arising  out  of  a  private  nui- 

the  effect  that  his  *  was  a  desiroQS  and  sance,   the   petition   alleged   that    the 

healthy    home  for    plaintiff   and    his  city    defendant    originated    the    nui- 

family  prior  to  the  time  the  defendant  sance,  it  was  held  that  proof  that  the 

committed  and  permitted  the  ntxisanees  city  had  continued  the  nuisance  would 

hereinaftercomplained  of/ etc<,  coupled  not  sustain  the  allegation,  since  in  the 

with  and   followed  by  allegations  de-  latter   case    a   request  to    abate  was 

scribing  the  nuisances."  necessary.     Rychlicki  v.  St.  Louis,  11$ 

1.  i  Chhty  PI.  334,  note  c;  2  Saund-  Mo.  66fi. 

ers  PI.  and  Ev.  (ed.  1851)  464;   Wins-  Alder    hy   Verdfet.  —  In    Tomlin    v. 

more     r.     Greenbank,     Willes     j77;  Fuller,    1    Mod.    27,    the    court    wefe 

Plerson    7.    Glean,    14    N.  J.   L.   36;  unanimously  of  opinion  that  an  alle- 

Salmon  v,  Bensley,  R.  &  M.  1S9,  11  E.  gatlon  oi  a  request  was  necessary,  and 

C.   L.  414;    Hubbard  v,    Russell,    24  that  the  declaration  without  It  was  bad 

Barb.  (Nf.  Y.)  404;  Pentuddock's  Case,  on  demurrer;  yet  on  motion  in  arrest 

5  Coke  lot;  Wabash  R.  Co.  V.  Sanders,  they  gave  judgment  for  the  plaintiff 

47  111.  App.  436;  Slight  V.  Gutzlaff,  35  because  the  defect  was  cured  by  ver- 

Wis.  67^.     But  «ee   Conhocton   Stone  diet. 

Co.  V.  Buffalo,  etc..  R.  Co.,  52  Barb.  S.  Missouri  Pac.  R.  Co.  v.  Webster, 

(N.  Y.)  390;  Morris  Canal,  etc.,  Co.  v,  3  Kan.  App.  106:  Beavers  f.  Trimmer, 

Ryerson,   27   N*   J-  L.  4}7.     See  also  25  N.  J.  L.  07;  Wabash  R.  Co.  v.  Sand- 

Rippon   V.  Bowles,  i   Rolle  222;    Lam-  ers,  47  III  App.  436. 

bert  V.  Bessey.  T.  Raym.  424,  where  a  8.  Beavers  v.  Trimmer.  25  N.  J.  L.  97. 

different  rule  in  reference  to  obstmc-  4.  Hodges  r.  Hodges.  5  Met.  (Mass.) 

tions  to  ancient  lights  and  private  ways  20^. 

woald  seem  to  be  indicated.  0.  Hodges  v.  Hodges,  5  Met.  (Mass.) 

Wrongfcd  Use   of  Property*  —  Where  205;    Westbourne    v.    Mordant,    Cro. 

the  injury  results  not  from  the  erection  Eliz.  191;  2  Saunders  PI.  (3d  Am.  ed.) 

itself    but    from     the    wrongful    use  687. 

thereof  there  is  no  necessity  to  allege  0.  Parker  v,  Griswold,  17  Conn.  288; 

that  notice  had  been  given  to  remove  Smiths  v,   McConathy,    ri    Mo.    517; 

th«  erection.     Beavers  v.  Trimmer,  25  Hart  v.  Evans,  8  Pa.  St.  13;    Sullivan 
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SMting  tuu  Oautag  Damag*.  —  But  where  the  damages  are  special 
—  that  is,  such  as  do  not  necessarily  arise,  or  are  not  implied  by 
law,  from  the  act  complained  of  —  the  facts  out  of  which  they 
arise  must  be  averred  in  the  complaint.^ 

(2)  Private  Action  far  Public  Nuisance.  —  In  an  action  by  a 
private  individual  for  a  public  nuisance  the  declaration  or  com- 
plaint, to  be  sufficient,  must  allege  sufficient  facts  to  show  that 
the  plaintiff  has  sustained  a  special  injury  differing  in  kind,  and 
not  in  degree  only,  from  that  sustained  by  the  general  public' 

V.   Waterman,   30  R.  I.  (pt.  ii.)  134;  Co.  v,  Shasta,  etc.,  Wagon  Road  Co., 

Codman  v,  Evans,  7  Allen  (Mass.)  431;  41  Cal.  562;    Tibbets  v.  Blade,  60  Cal. 

Baten*s  Case,  9  Coke  53^/  Comminge  428;  Hargro  v,  Hodgdon,  89  Cal.  623; 

V.   Stevenson,  76  Tex.  645;   Webb  v,  Bigley  v,  Nunan,  53  Cal.  403. 

Portland  Mfg.  Co.,  3   Sumn.   (U.   S.)  Colorado,  —  Platte,  etc.,  Ditch  Co.  v. 

189;    Bolivar    Mfg.   Co.   v,    Neponset  Anderson,    8    Colo.    131;    Walley    v. 

Mfg.  Co.,  16  Pick.  (Mass.)  241.  Platte,  etc.,  Ditch  Co.,  15  Colo.  579. 

In  Hutchinson   v.   Granger,    13  Vt«  Geor^,  —  East  Tennessee,  etc.,  R. 

386,   it  was  held    that,   in  an  action  Co.  v.  Boardman,  96  Ga.  356. 

on  the  case  for  backing  water  upon  the  Idaho,  -^  Stufflebeam    v.    Montgom* 

plaintiff's  land  by  means  of  a  dam,  the  ery,  2  Idaho  763. 

declaration  must  substantially  allege  Indiana,  —  Pettis     v,    Johnson,    56 

the  flowing  of  the  land,  and  the  means  Ind.  139. 

by  which  it  is  done;  but,  in  general,  Kentucky,  ^•'SYiitid,^    v,     Louisville, 

damage  such  as   rendering  the  land  etc.,  R.  Co.,  16  Ky.  L.  Rep.  849. 

wet  and  unproductive  and  destroying  Maim,  *-  Holmes  v,  Corthell,  80  Me. 

crops  need  not  be  alleged.  31. 

Ho  Allegation  of  Spieial  Damages.  —  Massachusetts,  —  Baker  v,  Boston,  13 

In  an  action  on  the  case  for  a  nuisance,  Pick.  (Mass.)  184. 

if  in  judgment  of  law  it  appears  that  Minnesota,  —  Lakkie      v,     Chicago, 

some  injury  will  necessarily  result  to  etc.,  R.  Co.,  44  Minn.  438. 

the  plaintiff  therefrom,  the  declaration  Missouri,  —  Smiths    v,    McConathy, 

will  be  sustained  on  motion  in  arrest  11  Mo.  517. 

of  judgment  without  any  allegation  of  Nevada,  —  Fogg  v,    Nevada-Call for- 

special  damages.     Troy  v,  Cheshire  R.  nla-Oregon  R.  Co.,  20  Nev.  429. 

Co.,  23  N.  H.  83.     See  also  Sullivan  v.  New  Jersey,  —  Board  of    Health   v. 

Waterman,  20  R.  I.  (pt.  ii.)  134.  New  York  Horse  Manure  Co.,  47  N.  J. 

Fleadlng  and  Proof  of  Bamaffo.  —  An  Eq.  i. 

allegation  that  the  defendant     wrong-  New    York,  —  Lansing    v.   Smith,   8 

fully    and    injuriously    erected    and  Cow.  (N.  Y.)  146;  Bogert  </.  Burkhalter, 

built"  the  building  complained  of,  and  2  Barb.  (N.  Y.)  525;  Hudson  River  R. 

therein    **  wrongfully    built,    located,  Co.  v,  Loeb,  7  Robt.  (N.  Y.)  418. 

constructed,     kept    and     continued  *'  Ohio,  —  Ett  v,  Snyder,  6  Am.  L.  Rec. 

certain   electric    plants  and  "  wrong-  415,  5  Ohio  Dec.  (Reprint)  523;    Far- 

fully  and    injuriously   operated"  the  relly  v.  Cincinnati,  2  Disney  (Ohio)  516. 

same  to  the  permanent  injury,  damage,  Oregon,  —  Roseburg  v,  Abraham,  8 

and    depreciation    of    the    plaintiff's  Oregon  509. 

premises,  is  sufficient  to  admit  proof  Pennsylvania,  —  Hart  v,  Evans,  8 
not  only  of  the  damage  suffered  by  the  Pa.  Sl  13;  Mechling  v,  Kittanning 
plaintiff  from  the  erection  but  also  Bridge  Co.,  i  Grant's  Cas.  (Pa.)  416. 
from  the  operation  of  the  plant,  past,  Rhode  Island,  —  Sullivan  v.  Water- 
present,  and  prospective.  Hyde  Park  man,  20  R.  I.  (pt.  ii.)  134. 
Thomson-Houston  Light  Co.  v.  Porter,  South  Carolina^  — Hellams  v,  Swiuer, 
64  111.  App.  152.  24  S.  Car.  39. 

1.  Lewiston  Turnpike  Co.  c^.  Shasta,  Wisconsin,  —  Greene   v,  Nunne- 

etc.  Wagon   Road  Co.,  41  Cal.   562;  macher,  36  Wis.  50;  Clark  v,  Chicago, 

Russell    V,    Bancroft,    79    Tex.     377;  etc.,  R.  Co.,  70  Wis.  593;  Carpenter  ». 

Squier  V.  Gould,  14  Wend.  (N.  Y.)  159.  Mann,  17  Wis.  155. 

And  see  Potter  r.  Froment,  47  Cal.  165.  England,  —  Jeveson  v.  Moor,  12  Mod. 

8.  Ca/(/i7rma, ->- Lewiston    Turnpike  262;  Pain  f.  Patrick,  3  Mod.  289. 
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e.  Allegations  as  to  Title  or  Control  of  Property  — 

(i)  Plaintiff's  Title,  —  In  the  old  common-law  action  by  writ  of 
nuisance,  the  plaintiff  was  required  to  allege  in  his  declaration 
that  he  had  a  freehold  estate  in  the  premises  affected  by  the  nui 
sance,  as  the  action  was  a  real  action.^  But  in  an  action  in  the 
nature  of  an  action  on  the  case  merely  for  the  damages  sustained 
in  consequence  of  the  erection  of  the  nuisance,  the  declaration 
need  only  show  that  the  plaintiff  was  in  possession  of  the  premises 
affected.* 

And   see  in  general  Am.  and  Eng.  marsh,  i  Keb.  847,  an  allegation  that 

Encyc.  of  Law,  tit.  Nuisances,  the  plaintiff's  corn  was  corrupted  and 

For  a  complaint  which  was  held  not  spoiled  in  consequence  of  posts  set  in 

to  allege  sufficiently  special  damage  to  a  highway  which  prevented  his  remov- 

the  plaintiff  to  warrant  a  private  action  ing  it  was  held  a  sufficient  statement  of 

for   a    public    nuisance,   see   Fogg   v.  special  damage. 

Nevada-California-Oregon   R.    Co.,  20  Judgment  Not  Given  on  Pleadings. — 

Nev.  429.  Although  a  complaint  in  an  action  at 

SuAoient  Showing  of  Special  Injury —  law  to  abate  a  public  nuisance  fails  to 

Injury  to  Businrss  and  Health,  —  In  an  allege   that  the  plaintiff  has  sustained 

action  for  damages  for  a  nuisance,  the  injury  different  from  that  sustained  by 

complaint  alleged  that,  by  reason   of  the  public,  still  if  such  injury  appears 

the    unwholesome    condition    of    the  by  inference,  a  motion  for  judgment 

atmosphere     around     the     plaintiff's  on  the  pleadings  at  the  commencement 

premises,  caused  by  the  nuisance  com-  of  the  trial  is  properly  overruled.     But 

plained  of,  the  plaintiff  had  been,  and  such  complaint  is  insufficient  on  special 

was,  deprived  of  a  great  many  custom-  demurrer.      Hargro    v.    Hodgdon,   89 

ers  and  much  patronage  in  his  busi-  Cal.  623. 

ness  as  a  tavern  keeper;  that  his  profits  Nnieanoe  If ot  Alleged  to  Be  Public. — 
had  thus  been  diminished  at  least  five  In  an  action  to  abate  an  embankment 
thousand  dollars  a  year;  and  that  he  which  caused  water  to  overflow  the 
and  his  family  had  been  greatly  injured  plaintiff's  right  of  way,  it  is  not  neces- 
in  health  and  subjected  to  frequent  sary  for  the  plaintiff  to  allege  special 
illness  from  the  same  cause.  It  was  damage,  where  there  is  no  averment  in 
held  on  demurrer  that  these  averments  the  complaint  that  the  right  of  way 
showed  special  and  peculiar  injury  en-  was  a  public  highway  or  that  the  pub- 
tilling  the  plaintiff  to  maintain  a  pri-  I'c  had  any  easement  therein.  Silva 
vate  action  for  a  public  nuisance,  v.  Spangler,  (Cal.  1896)  43  Pac.  Rep. 
Greene  v.  Nunnemacher,  36  Wis.  50.  617. 

Where  a  complaint  by  a  private  party  Bistinot     Ii^jories.  —  Where    a    com- 

to  abate  a  public  nuisance  alleges  facts  plaint    alleges    that    a    nuisance    has 

sufficient  to  show  that  the  nuisance  is  caused  several  distinct  injuries  to  the 

a  cause  of  special  injury  to  the  plaintiff  plaintiff,    the     amount     of     damages 

by   reason  of  the  fact  that  customers  caused    by    each     injury     should     be 

are  thereby  restrained  and  influenced  averred,  otherwise  the  complaint  will 

not  to  trade  with  the  plaintiff,  it  is  suffi-  be  ambiguous  and  uncertain.     Gran- 

cient.     Pettis  v.  Johnson,  56  Ind.  139.  dona  v.  Lovdal,  70  Cal.  161. 

Interruption  of  Use  of  River.  —  An  Omission  Not  Cared  by  Verdict.  —  The 

averment  that  the  plaintiffs  are  inter-  omission  to  state  special  injury  is  not 

rupted  in  the  full  and  free  use  of  the  cured  by  verdict.     Platte,  etc..   Ditch 

waters  of  the  Hudson  river  in  the  slips  Co.  v.  Anderson,  8  Colo.  131.     But  see 

between  their  piers  or  wharves,  and  Hall  v.   Kitson,  3   Pin.  (Wis.)  296,   4 

thereby  deprived  of  emolument  which  Chand.  (Wis.)  20. 

otherwise  they  would  derive  from  their  1.  Corn  v.  Harris,  i  N.  Y.  223;  Ells- 
franchises  of  wharfage,  sufficiently  worth  v.  Putnam,  16  Barb.  (N.  Y.)  565. 
shows  special  damage  to  entitle  them  See  also  Great  Falls  Co.  v,  Worster,  15 
to  maintain    their  private  action  for  a  N.  H.  412. 

public    nuisance.     Hudson    River    R.  2.  i   Chitty  PI.  330:  2  Saunders  PI. 

Co.  V.  Loeb,  7  Robt.  (N.  Y.)  418.  (3d  Am.  ed.)  687;    Quinn  v.  Winter,  15 

Injury  to  Crops,  —  In  Maynellr.  Salt-  Daly  (N.  Y.)    383;    Ellsworth  v,   Put- 
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(2)  Defendant's  Tdtle.  -^  Though  the  complaint  need  not  set 
out  the  defendant's  title  to  the  property  on  which  the  nuisance 
exists,  it  should  allege  enough  to  show  his  liability  for  the  exist- 
ence of  the  nuisance.^ 

/.  Allegations  as  to  Negligence.  —  As  a  general  rule 
negligence  is  not  an  element  in  an  action  for  a  nuisance  and  need 
not  l^  alleged.'  But  where  the  cause  of  action  grows  solely  out 
of  the  negligence  of  the  defendant,  as  for  example  a  cause  of 
action  arising  from  an  explosion,'  or  the  undermining  of  a  build- 
ing by  excavating,*  or  from  the  acts  of  those  proceeding  under 
legislative  authority,  unless  the  acts  are  in  excess  of  their 
authority,*  negligence  should  be  charged.* 

flam,  16  Barb.  (N.  Y.)  565;   Corneft  v,  thai  an  alleviation  that  the  defendant 

Harris.  I  N.  Y.  223.  was  a  tenant  of  the  freehold  was  not 

Frovniy    Title   Alleged.  —  If  title  be  necessary, 

stated  in  the  declaration   it  must  be  Writ  of  Hviianoe.  —  But  in  an  action 

proved  as  stated.      2  Saund.    PI.  (3d  In  the  nature  of  the  common-law  writ 

Am.  ed.)  687.  of  nuisance,  the  complaint  must  alleg^e 

Snfteient  Showing  of  Title.  —  An  alle-  that  the  defendants  were  tenants  of  the 

gation  in  a  complaint  that  the  plaintiffs  freehold  of  the  land  whereon  the  nui- 

are  the  lessees  in  possession  and  are  in  sance  was  erected.     Ellsworth  v,  Pat- 

the  use  of  the  piers  and  wharves  in  nam,   16  Barb.  (N.   Y.)  565;    Hess   r. 

question,  is  a  sufficient  allegation  as  a  Buffalo,  etc.,  R.  Co.,  29  Barb.  (N.  Y.) 

pleading  to  show  title.     Hudson  River  391.     See  also  Brown  v.  Wood  worth,  5 

R.  Co.  V,  Loeb,  7  Robt.  (N.  Y.)  418.  Barb.  (N.  Y.)  550. 

Diversion  of  Watercourse.  —  In  Hatt  v.  8.  Laflin,  etc.,  Powder  Co.  v,  Teamey , 

Evans,  8  Pa.  St.  13,  it  was  held  that  in  131  111.  322;  Hay  v.  Cohoes  Co.,  2  N.  Y. 

an  action  for  diverting  a  watercourse  159:    Clifford   v.    Dam,   81   N.   Y.  52; 

from  the  lands  of  the  plaintiff,  his  pos-  Campbell   v.    U.   S.    Foundry  Co.,   73 

session  of  the  lands   was  sufficiently  Hun  (N.  Y,;  576;  Pottstown  Gfts  Co.  v. 

stated  in  the  declaration  bv  an  allega-  Murphy,  39  Pa.  St.  257,  Heeg  v.  Licht, 

tion  that  he  was  "  seized  in  their  de-  80  N.  Y.  579;    Cogswell  v.  New  York, 

mesne  as  of  fee.'*  etc.,  R.  Co.,  103  N.  Y.  10;    Bohan  v, 

Aetion   to   Abate. —  In   Hutchins   v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y. 

Smith,  63  Barb.  (N.  Y.)  251,  it  was  held  18;  Fletcher  v.  Rylands,  L.  R.  i  Exch. 

that  in  an  action  to  abate  a  nuisance  265;     Wilson    z/. '  New    Bedford,     108 

the    plaintiff    must    allege    that    he  Mass.    261;    Cahill    v.    Eastman,     18 

was  the  owner  of  the  freehold  affected  Minn.  324;  Fletcher  v.  Smith,  L.  R.  2 

by  the  nuisance  at  the  time  when  the  App.   781;    Baltimore,  etc.,   R.  Co.  v, 

acts  complained  of  were  committed.  Reaney,  42  Md.  117. 

1*  Ft.   Worth  V,  Crawford,  74  Tex.  8.  Losee  v.  Buchanan,  51  N.  Y.  476; 

404.     See  also  Martinowslcy  v,  Hanni-  Wler's  Appeal,   74    Pa.    St.   230.     See 

bai,  35  Mo.  App.  70.  also  People  v.  Sands,  i  Johns.  (N.  Y.)  78. 

Befendant  in  Poeseesion  of  Fremises. —  4.  Moody  v.  McClelland,  39  Ala.  4$: 

In  Rider  2/.  Smith,  3  T.  R.  766,  an  alle-  Panton  «/.  Holland,  17  Johns.  (N.  Y.) 

gation  that  the  defendants  were  in  pos-  92;    Thurston    v.   Hancock,    12  Mass. 

session  of  the  premises  complained  of  220;    Lasala  v,  Holbrook,  4  Paige  (N. 

was  held  sufficient.  Y.)  169. 

Keed  Kot  Allege  that  Defendant  Tenant  5.  Brewer  v.   Boston,   etc.,  R.  Co., 

of  Freehold.  —  In  Horton  v,  Brownsey,  ii^  Mass.  52;  Johnson  v.  Atlantic,  etc., 

(Supreme  Ct.)  10  N.  Y.  St.  Rep.  800,  it  R.  Co.,  35  N.   H.  569;    Waterman  v. 

was  held  that  an  allegation  that  thede-  Connecticut,  etc.,   R.  Co.,  30  Vt.  610; 

fendant  acted  **  with  the  consent,  by  Lawrence  v.  Great  Northern  R.  Co.,  4 

license,   lease,   or  otherwise,"  of  the  Eng.  L.  &  Eq.  265.     And  see  liavis  v. 

owner  of  the  land,  was  sufficient   to  Sacramento,  59  Cal.  596. 

admit  proof  of  the  nature  of  the  de-  6.  Morris  v.  Barris'ford,  9  Misc.  Rep. 

fendant's  holding,  in  the  absence  of  a  (N.   Y.  C.  PI.)  14;    Kuechenmeister  v. 

motion  to  make  it  more  definite,  and  Brown,   13  Misc.   Rep.  (N.  Y.  C.  PI.) 

IIU  Volume  XIV, 


■^ 


ABtioM  at  Iftw.  .NUISANCES.  ]>eelar»tiMi  or  Comylalat 

g.  Action  Against  Municipal  Corporation.  —  In  an  action 

against  the  officers  of  a  municipal  corporation  for  maintaining  a 
nuisance,  the  complaint  should  allege  the  duty  of  the  defendant 
in  respect  of  the  nuisance,  and  the  failure  to  perform,  or  the  negli- 
gent performance  of,  such  duty.^ 

h.  Nuisance  in  Highway.  —  In  an  action  to  abate  as  a 
nuisance  an  obstruction  of  a  highway,  the  petition  should  indicate 
the  location  of  the  alleged  obstruction,'  but  need  not  allege  its 
length  and  breadth.' 

I.  Subsequent  Action  for  Continuance.  —  Where  a  judg- 
ment for  damages  for  the  maintenance  of  a  nuisance  up  to  the 
time  of  the  judgment  has  been  had,  and  another  action  is  brought 
for  damages  accruing  subsequent  to  such  time,  the  complaint 
should  set  forth  the  former  judgment  and  charge  the  continuance 
of  the  nuisance.* 

/.  Joinder  OF  Causes  OF  Action  —  (i)  Erection  and  Continue 
ance  of  Nuisance.  —  A  cause  of  action  for  the  erection  or  creation 
of  a  nuisance  may  be  joined  with  a  cause  of  action  for  the  con- 
tinuance of  the  same  nuisance.* 

139;    Rockwood  V.  Wilson,   ix  Cash,  sary,  and  that,  considered  as  a  matter 

(Mass.)  221;    Howland  v.  Vincent,  10  of  venue  in  the  body  of  the  pleading. 

Met.  (Mass.)  371;    Dunsbach  v.  HoUis-  it  was  a  matter  of  form  only. 

ter,  40  Hun  (N.  Y.)  352.  8.  Snow  v,  Adams,  1  Cush.  (Mass.) 

1.  Martinowsky  v,  Hannibal,  35  Mo.  443. 

App.  70;    Ft.  Worth  V,  Crawford,  74  4.  Smith   t/.  Elliott,  9  Pa.   St.   345; 

Tex.  404.  Ellis  V.  Academy  of  Music,  120  Pa.  St. 

See  also  Threadgill  v<  Anson  County,  608,  wherein  it  was  held  that  though 
99  N.  Car.  352,  where  it  was  held  that  the  complaint  should  have  alleged  the 
the  complaint  in  all  actions  against  the  former  recovery,  yet  as  the  defect 
officers  of  a  municipal  corporation  for  might  have  been  cured  by  an  amend- 
roaintaining  a  nuisance  should  allege  ment  and  as  under  his  plea  of  not 
that  the  defendants  had  neglected'  to  guilty  the  defendant  could  have  set  up 
take  the  means  at  their  disposal  for  the  the  former  recovery,  and  as  the  plain- 
prevention  of  the  nuisance.  tiff  was  only  allowed  to  recover  for  the 

8.  Sloan  v.  Rebman,  66  Iowa  81,  continuance,  the  defendant  was  not 
wherein  it  is  said:  '*  If  all  the  aver-  prejudiced  by  the  defect  of  the  com- 
ments in  plaintiff's  petidon  had  been  plaint.  To  the  same  effect  see  Beckwlth 
confessed,  it  would  have  been  impossi-  v.  Griswold,  29  Barb.  (N.  Y.)  291. 
ble  for  the  court,  from  them  alone,  to  Fonnef  Saeovery  Hot  a  Bar.  —  Every 
so  describe  the  alleged  obstructions  of  continuance  of  the  nuisance  is  a  new 
the  highway  in  an  order,  as  that  they  cause  of  action,  and  a  declaration  cov- 
could  thereby  be  identified  by  the  ering  any  one  or  all  of  such  causes  is 
officer  who  might  be  charged  with  the  sufficient,  notwithstanding  it  alleges 
duty  of  removing  them."  extraneous  matter  to  which  a  former 

But  see  Mehrbof  Bros.  Brick  Mfg.  recovery  may  be  interposed  as  in  bar. 
Co.  V.  Delaware,  etc.,  R.  Co.,  51  N.J.  Fell  v,  Bennett,  110  Pa.  St.  181.  See 
L.  56,  wherein  the  plaintiffs,  who  had  infra^  III.  7.  Successive  Actions, 
a  brickyard  on  a  navigable  stream,  6.  Hodges  v.  Hodges,  5  Met.  (Mass.) 
alleged  in  their  declaration  that  the  de-  205;  and  see  Aldrich  v,  Wetmore,  56 
fendants  by  an  unlawful  obstruction  Minn.  20,  wherein  it  was  held  that  a 
llierein  shut  them  off  from  the  natural  cause  of  action  for  injuries  resulting 
market  for  their  wares,  but  omitted  to  from  noxious  vapors  from  a  cesspool 
state  the  place  where  such  obstruction  or  stagnant  water  suffered  to  remain 
was  placed.  It  was  held  on  general  on  his  premises  by  the  owner  in  an  ex- 
demurrer  that,  as  a  matter  of  sub-  cavation  thereon  made  by  him  may  be 
stance,  such  description  was  unneces-  united  with  one  for  damages  from  de. 
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Amendment.  —  In  an  action  for  the  erection  of  a  nuisance^  the 
declaration  may  be  amended  by  the  addition  of  a  count  for  the 
continuance  of  the  nuisance.^ 

(2)  Abatement  and  Damages.  — And  a  complaint  may  demand 
both  an  abatement  of  the  alleged  nuisance  and  damages  therefor, 
without  being  subject  to  the  objection  that  distinct  causes  of 
action  are  improperly  joined.' 

4.  Plea  or  Answer.  —  The  ordinary  plea  in  a  common-law  action 
in  the  nature  of  an  action  on  the  case  for  a  nuisance  is  the  plea 
of  **not  guilty.*'  •  This  plea  puts  in  issue  all  material  averments 
of  the  declaration,*  and  under  it  the  defendant  may,  as  a  general 
rule,  show  any  matter  that  will  preclude  the  plaintiff's  recovery.* 

positing  dirt  removed  from  such  exca-  the  same  action.     Bailey  v.  Dale,  ^\ 

vation   in   the  street   in   front  of  the  Cal.  34. 

adjoining  premises.  Bereral  Penalties.  —  In   Chapman  v. 

1.  Miller  v,   Frazler,  3   Watts  (Pa.)  Chapman,   i  Root  (Conn.)  52,  it  was 

456,  wherein  a  count  for  the  continu-  held  that  in  a    prosecution  upon   the 

ance  of  the  nuisance  was  added  after  statute  for  the  penalty  of  five  shilling-s 

the  testimony  on  each  side  had  been  per  week  for  overflowing  the  lands  of 

given;   Foote  v.   Burlington   Gaslight  another,  the  penalty  for  one  week  only 

Co.,  103  Iowa  576.     And  see  Beckwith  can  be  sued  for  at  a  time. 

V,  Griswold,  29  Barb.  (M.  Y.)  291.  8.  i  Chittyon  PI.  432;  Smiths  t*.  Mc- 

8.  Grandona  v.  Lovdal,  70  Cal.  161;  Conathy,  11  Mo.  517;  Jessup  v,  Loucks, 

Drinkwater  v,   Sauble,   46   Kan.    170;  55  Pa.  St.  350. 

Hutchins  v.  Smith,  63  Barb.  (N.  Y.)  Answer    Showing    Abfttement   Ineqni- 

251.     And  see  Harley  v,  Merrill  Brick  table.  —  In  an  action  for  damages  for  a 

Co.,  83  Iowa  73.  nuisance  and  for  abatement  of  the  nui- 

WiBConsin.  —  Under    Taylor's     Wis.  sance,  facts  showing  that  the  abatement 

Stat.,  c.  144,  in  a  suit  for  damages  on  would  be  inequitable  may  be  set  up  in 

account  of  a  nuisance,  the  court  can  the  answer.     Lohmiller  v.  Indian  Ford 

grant    relief    both    bjr    damages    and  Water- Power  Co.,  51  Wis.  683. 

abatement  of  the  nuisance,  and  a  de-  4.  An  Allegation  by  Way  of  Indnoement 

murrer  for  misjoinder  of  causes  will  in  a  declaration  for  maintaining  a  nui- 

not  lie  to  a  complaint  which  asks  fof  sance  is  not  put  in  issue  by  the  plea  of 

both    forms    of   relief.      Lohmiller  v.  *'  not  guilty,"  and  the  plaintifif  is  not 

Indian  Ford  Water-Power  Co.,  51  Wis.  bound  to  prove  it  until  an  issue  is  made 

683.  on  it.    Jessup  v.  Loucks,  55  Pa.  St.  350. 

Abatement  and  Damaget  Only  Different  5.  i  Chitty  on  Pleading  432. 

Kinds  of  Belief.  —  **  The  nuisance  is  the  Evidenoe  of  Cnstom.  —  In  an  action  to 

cause  of  action;    the  abatement  and  abate  as  a  nuisance  a  ditch  by  which 

damages  therefor  are  merely  the  differ-  water  bearing  detritus  from  the  defend- 

ent  kinds  of  relief  to  which  the  plain-  ant's  hydraulic  mine  was  carried  across 

tiff  may  be  entitled."     Sanderson,  J.,  the  plaintiff's  land  it  was  held  thatevi- 

in  Yolo  County  v.  Sacramento,  36  Cal.  dence  that  a  mining  custom  sanctioned 

193.  such  a  ditch  was  admissible  unde'  the 

Abatement  and  Aetion  for  Penalty.  —  general    issue.     Jacob    v.    Day,    iiz 

Under  Cal.  Pol.  Code,  §  2734,  provid-  Cal.  571. 

ing  that  the  road  overseer  may  bring  Former  Beoovery.  —  It  has  been  held 
an  action  to  abate  an  encroachment  in  that  under  the  plea  of  not  guilty,  the 
a  highway,  *'  and  if  he  recovers  iudg-  defendant  may  give  in  evidence  e 
ment  he  may,  in  addition  to  having  the  former  recovery  in  an  action  on  the 
same  abated,  recover  ten  dollars  for  case  for  a  nuisance.  Smith  v.  Elliott, 
every  day  such  nuisance  remained  9  Pa.  St.  345;  Ellis  v.  Academy  of 
after  notice,"  a  cause  of  action  to  abate  Music,  120  Pa.  St.  608;  Vooght  v, 
a  nuisance  caused  by  the  obstruction  Winch,  2  B.  &  Aid.  662. 
of  a  highway  and  a  cause  of  action  to  However,  the  decisions  on  this  sub- 
recover  the  penalty  for  every  day  the  ject  are  not  uniform.  See  the  article 
nuisance  remained  may  be  united  in  Former  Adjudication,  vol.  9.  p.  611. 
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5.  Judgment  for  Abatement  —  Where,  in  an  action  at  law  for  a 
nuisance,  the  plaintiff  recovers  damages,  it  is  the  usual  practice  to 
grant,  in  proper  cases,  a  further  judgment  for  the  abatement  of 
the  nuisance.* 

IMieretion  of  Coort.  —  The  judgment  of  abatement  is  not  usually  a 
matter  of  course,  but  rests  to  some  extent  in  the  discretion  of  the 
court;*  but  it  cannot  be  considered  purely  discretionary,   and 

Heoeetitj   of  Pleading    Lioenie.  —  In  show  on  its  face  the  particular  nuisance 

Clifford  r/.  Dam,  44  N.  Y.  Super.  Ct.  391,  established  by  the   verdict,  the  court 

affirmed  81   N.  Y.  52,  it  was  held   that  may,  in  ordering  a  warrant  to  issue  for 

where  an  act  is  done  under  a  license  its  abatement,  identify  such  nuisance 

from  public  authority  and  the  license  is  by  the  evidence  introduced  on  the  trial, 

relied   on   as  a    defense    it    must    be  Ankeny  v.    Fairview   Milling  Co.,   10 

specially  pleaded.     To  the  same  effect,  Oregon  390. 

see  Irvine  v.  Wood,  51  N.  Y.  224.  Judgment  in  AltematiTe.  —  In  an  ac- 

But  see  Kuechenmeister  v.  Brown,  tion  to  recover  damages  for  a  nuisance 

13  Misc.  Rep.  (K.  Y.  C.  PI.)  139.  where-  it  was   held   that  a  judgment  in   the 

in  ii  was  held  that  in  an  action  for  per-  alternative   that  the    defendants    pay 

sonal  injuries  caused  by  maintaining  a  certain  damages  for  a  past  injury  with 

nuisance  in  a  street  the  defendant  may  costs,  and  that  the  dam  which  consti- 

prove  under  a  general  denial  that  the  tuted  the  nuisance  be  abated,  or  that 

city  consented  to  the  opening  in   the  on  their  paying  a  certain  sum  with  in- 

sidewalk  alleged  to  constitute  the  nui-  terests  and  costs,  they  and  their  assigns 

sance.  have  a  perpetual  right  as  against  the 

Reply.  —  In  an   action   for  damages  plaintiffs,  to  maintain  the  dam  in  its 

because  the  defendant  had  constructed  present  condition,  and  the  plaintiffs  be 

a  dam  whereby  the  water  was  backed  perpetually  enjoined    from    enforcing 

up  and  diminished  the  plaintiff's  water  the    judgment    for    its   removal,    was 

power,  the  defendant  pleaded  a  license  proper.     Cobb  v.  Smith,  38  Wis.  21. 

and  the  expenditure  of  money  on  the  Centiniianoe  of  Kuiianoe  Admitted. — 

faith   thereof.     It   was    held   that  the  Where,  in  an  action  for  a  nuisance,  the 

reply  by  the  plaintiff  that  the  license  court  rendered  judgment  on  the  verdict 

had  been  revoked  before  the  expend!-  for  damages  and  ordered  the  nuisance 

ture  was  made  was   sufficient.      Wil-  abated,  it  was  held  that,  although  the 

liamson  zr.  Yingling,  80  Ind.  379.  verdict  did  not  determine  the  continued 

1.  Cod  man  v.  Evans.  7  Allen  (Mass.)  existence  of  the  nuisance,   the  order 

431;  Bemis  v,  Clark,  11  Pick.  (Mass.)  for  its  abatement  was  not  erroneous 

452;  Williamson  v,  Yingling,  93  Ind.  since  its  continuance  was  conceded  on 

42;    Maxwell   v,  Boyne,  36  Ind.  120;  the  trial.     Piatt  v.   Chicago,  etc.,   R. 

Marsh  ».  Thrullinger,  6  Oregon  356;  Co.,  74  Iowa  127. 

Kothenberthal  v,  Salem  Co.,  13  Oregon  8.  Kothenberthal  v»   Salem   Co.,   T3 

604:  Cobb  V.  Smith,  23  Wis.  261.  Oregon  604;  Cromwell  i^.  Lowe,  14  Ind. 

In   Williamson  v,  Yingling.  93  Ind.  234. 

42,  it  was  held  that  where,  in  an  action  Maieaohiifletti  Statutes  of  1828,  c.  137, 

for  damages  by  back  water,  it  appeared  §6,  provides  that  where  a  judgment 

from  the  finding  that  such  was  a  nui-  shall  be  rendered  for  the  plaintiff  in  an 

sance,   a  judgment  ordering  the  nui-  action  on  the  case  for  a  nuisance.  "  the 

sance  to  be  abated  was  proper.  court  may,  on   motion  of  the  plaintiff, 

Oeneral  Verdiet  Justiflee  Abatement.  —  in  addition  to  the  common  execution. 

In  an  action  for  the  abatement  of  a  issue  a  warrant  to  abate  the  nuisance.** 

nuisance,  a  general  verdict  in  favor  of  Under  this  statute  it  was  held   to  be 

the  plaintiff  is  sufficient  to   justify  a  within  the  discretion  of  the  court  to 

judgment  for  the  abatement  of  such  grant  or  refuse  such  motion.     Bemis  tr. 

nuisance.     Blood  v.  Light.  31  Cal.  115.  Clark,  11  Pick.  (Mass.)  452. 

Failure  of  Beoord  to  Identify  HuiMuiee.  Turning  Plaintiff  Orer  to  Equity.  — Ore 

—  Where,  in  an  action  at  law  for  dam-  gon  Code,  §  330,  provides  for  an  action 

ages  for  a  private  nuisance,  the  plain-  at  law  in  the  case  of  a  private  nuisance, 

tiff  recovers  a  verdict  on  which  judg-  and  declares  that  if  the  plaintiff  pre- 

nient  is  entered,  and  the  record  fails  to  vails  he  may,  on  motion,  have  in  ad- 
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whenever  the  interest  and  happiness  of  individuals  or  the  com- 
munity require  such  action,  it  is  the  imperative  duty  of  the  court 
to  order  the  abatement  of  the  nuisance.^ 

6.  Abatement  Ho  Bar  to  Becovery.  — The  abatement  of  a  nuisance 
will  neither  bar  nor  abate  an  action  to  recover  damages  for  injuries 
sustained  prior  to  such  abatement.* 

7.  SuoeetsiTe  Aotiont.  —  As  to  the  right  to  maintain  successive 
actions  for  nuisances,  and  a  recovery  in  one  action  as  a  bar  to 
another  where  the  nuisance  continues,  see  Am«  and  Eng.  Encyc. 
of  Law,  title  Nuisances. 

IV.  Suits  iir  EauiTY  —  1.  Jnrisdiotioii  —a.  In  General.  —  The 
jurisdiction  of  equity  courts  to  grant  relief  by  injunction,  in  proper 
cases,  against  nuisances,  either  public  or  private,  is  undoubted 
and  well  settled;  '  and  wherever  the  circumstances  of  the  case  are 

didon  to  the  execution,  a  warrant  to  Ala.  63;  Roeser  v.  Randolph,  7  Port. 

abate  the  nuisance,  unless  it  appears  (Ala.)  238;    State    v.   Mobile,   5  Port. 

that  the  nuisance  has  ceased,  or  that  (Ala.)  279. 

the   remedy   is  inadequate.     In    such  Arkansas.  —  Harvey  v.  De  Woody,  18 

case,  if  it  appears  that  the  remedy  in  Ark.    252;    Ex  /.    Martin,    13    Ark. 

equity   would   be   more  effective,    the  198. 

court  may  refuse  the  warrant  and  turn  California,  -^  People  v.  Beaudry,  ox 

the   plaintiff    over    to  his  remedy  in  Cai.  213;    People  v.  Gold  Run  Ditch, 

equity.     Kothenberthal  v,  Salem  Co.,  etc.,  Co.,  66  Cal.  138. 

13  Oregon  604.  Cohrado,  —  Denver  v,  Mullen,  7  Colo. 

1.  Maxwell   v,   Boyne,   36   Ind.    120  345. 

modifying  Cromwell  v,  Lowe,  14  Ind.  Florida,  *-  Thebaut    v,    Canova,    xz 

234.  Fla-  143- 

Oregon.  —  Under  Oreg^on  Code,  %  330,  Illinois,  —  Boyes  v.  Van  Wert,  38  111. 

allowing  an  action  at  law  for  a  private  App.  426;  Laney  v.  Jasper,  39  111.  46; 

nuisance,  and  providing  for  a  warrant  Smith  v,  McDowell,  148  111.  51. 

for  the  abatement  of  such  nuisance  un-  Indiana, -^SmxyXi    v,   Fitzgerald,   24 

less  it  appears  on  the  hearing  of  a  Ind.  316. 

motion  for  such  a  warrant  that  the  nui*  Kentucky,  —  Dumesnil  v,  Dupont,  18 

sance  has  ceased  or  that  the  remedy  by  B.  Mon.  (Ky.)  804. 

abatement  would  be  Inadequate,  it  be-  Massachusetts,  —  Carleton    v,   Rugg, 

comes  the  imperative  duty  of  the  court  149  Mass.  550;  Atty.-Gen.  v.  Tarr,  148 

to  order  the  issuance  of  the  warrant.  Mass.  309. 

Ankeny  v,  Fairview  Milling  Co.,  10  New  Hampshire, — Burnham  v.  Kemp- 
Oregon  390.  ton,  44  N.  H.  78;  Bassett  v,  Salisbury 

8.  Kendrick  zr.  Bartland,  2  Mod.  253;  Mfg.   Co.,  43  N.   H.  249;    Webber  v, 

Gleason  v,  Gary,  4  Conn.  418;  Call  v.  Gage,  39  N.  H.  182. 

Buttrick,  4  Cush.  (Mass.)  345;  Pierce  New  Jersey,  —  Atty.-Gen.  v.  Brown, 

V,  Dart,  7  Cow.  (N.  Y.)6o9;  Heather  v.  24  N.  J.  Eq.  89;  Morris  Canal,  etc.,  Co. 

Hearn,  (Supreme  Ct.)  5  N.  Y.  Supp.  85;  v.  Pagan,  18  N.  J.  Eq.  215;  Holsman  v, 

Tuebner  v,  California  St.  R.  Co.,  66  Boiling  Spring  Bleaching  Co.,  14  N.  J. 

Cal.  171.  Eq.  335;  Atiy.-Gen.  v.  New  Jersey  R., 

In   Tate   v.  Parrish,  7  T.   B.   Mon.  etc.,  Co.,  3  N.  J.   Eq.   136;  Robeson  v, 

(Ky.)  327,  it  was  held  that  although  an  Pittenger,  2  N.  J.  Eq.  57;  Society,  etc., 

assize  of  nuisance  was  not  maintain-  v,  Morris  Canal,  etc.,  Co,  i  N.  J.  Eq. 

able  after  the  abatement  of  the  nui-  157. 

sance  by  the  injured  party,  nevertheless  New  York,  —  Fisk  v,  Wllber,  7  Barb, 

an  action  of  trespass  on  the  case  for  (N.  Y.)  395;  Davis  v,  Lambertson,   56 

damages  might  be  brought.  Barb.  (N.  Y.)48o;  Rochester  v.  Curtiss, 

8.  Alabama, — Ogletree  v,  McQuaggs,  Clarke  Ch.  (N.  Y.)  336;  Syracuse  Solar 

67  Ala.    580;    St.   James    Church    v.  Salt  Co.  v.  Rome,  etc.,   R.  Co.,  11  N. 

Arrington,  36  Ala.  546;  Kingsbury  v.  Y.  App.  Div.  557;  Atty.-Gen.  r.  Cohoes 

Flowers,  65  Ala.  479;  Ray  ff.  Lynes,  10  Co.,  6  Paige  (N.  Y.)  133;    People  v, 
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such  that  adequate  redress  cannot  be  obtained  elsewhere,  equity 
will  afford  relief.  ^ 

Metropoliun  Telepkone,  etc.,  Co.,  64  be  prejudicial  as  a  public    naisaara 

Ho«r.  Pr.  (M.  Y.  Supreme  Ct.)  lao.  pending  an^  judicial  proceeding   bc- 

PemnsylvatUa,  —  Hieskell  v.  Gross,  5  lore  those  tribunals  by  which  authority 

BreJTs.  (Pa.)  430:    Rarick  v.  Smicb,  5  to  do  the  act  or  its  lawfulness  is  to  be 

Pa.  Disc  Rep.  $30.  determined.    Williamsc*n  v,  Carnan,  z 

United   States.  —  Parker    v.    Winni-  Gill  &  J.  (Md.)  184*  Rowe  v.  Granite 

pis^ogee    Lake    Cotton,    etc.,    Co.,    2  Bridge   Corp.,   21    Pick.    (Mass.)  344. 

black  (U.   S.)  545;  U.  S.  V,  Debs,  64  See  also  Dunning  v,  Aurora,  40  111. 

Fed.  Rep.  it\.  481. 

And  tee  the  cases  dted  throughoat  T^awstton  «r  AbatanuQt  by  Besrss.-^ 

this  and  following  sections.  Where    a  nuisance  is  continuing,  or 

In  State  v.  Mobile,  5  Port.  (Ala.)  37Q,  likely  to  produce  irreparable  injury,  a 

it  was  held  that  chancery  had  a  right  court  of  equity  will  grant  an  injunction 

V>  exercise  iu  jurisdiction  in  the  case  to  restrain  it  or  it  may  be  abated  by 

I  a  nuisance  in   restraining  the  exer-  decree.     Ex  p,  Martin,  13  Ark.  198. 

dse  or  erection  of,  and  in  some    in*  In  Wlseonsia  the  jurisdiction  to  abate 

stances    to    abate,     that   from   which  private    nuisances   which    was    taken 

irreparable  damage  to  individuals  or  away  from  equity  by  Wis.  Rev.  Stat, 

great  public  injury  would  ensae.  1878,  {|g  3180,  318 1,   was  restored   by 

In  Curtis  v.  Winslow,  38  Vt.  6qo,  it  Wis.  Laws  1882,  c.  190.    Stadler  v.  Grie. 

was  held  that  a  court  of  chancery  had  ben,  6z  Wis.  500;  Denner  v,  Chicago, 

authority  to  grant  injunctions  to  re-  etc.,   R.   Co.,  57  Wis.    218.    And  see 

strain  parties  from  the  use  of  their  own  Wendlandt  v.  Cavanaugh,  85  Wis.  256. 

land    and     buildings    for    trade   and  OaUfonda->*DlrtriDt  Cmirts.  —  Actions 

purposes    in    themselves    lawful,   but  to  prevent  or  abate  nuisances  being 

necessarily  so  obnoxious,  unhealthy,  cases  in  equity,  the  grant,  in  the  Cali- 

dangerous,  or  unwholesome  to  the  occu-  fornia  Constitution,  of  original  juris- 

pants  of  neighboring  buildings  as  to  diction  in  such  actions  to  the  county 

destroy  or  seriously  and  substantially  courts    does    not  deprive  the  district 

to  impair  their  value  for  the  purposes  courts  of  concurrent  jurisdiction  under 

for  which  they  were  designed.  their  equity  powers.     Courtwright  v. 

What   XntitlM   Party   Co  "SMmL-^K  Bear  River,  etc.,  Water,  etc..  Co.,  30 

party  asking  to  have  a  nuisance  abated  Cal.  573;  Yolo  County  v,  Sacramento, 

by  injunction  will  be  entitled  to  relief  36  Cal.  193. 

by    that    process    whenever    he    can  1.  As  to  the  particular  cases  in  which 

clearly  demonstrate  two  facts:    First,  equity  will  grant  injunctions  against 

that  the  injury  of  which  he  complains  nuisances,  see  Am.  &  Eng.  Encye.  of 

is  such  in  its  nature  and  extent  as  to  Law  (sd  ed.),  titles  Abattment  af  Nuu 

call  for  the  interposition  of  a  court  of  sances^  vol.  i,  p.  63;  Nuisances, 

equity;  and,  second,  that  the  rirht  on  Pisllatiag  Water. -—Equity  his  juris- 

which  he  grounds  his  title  to  relief  is  diction  to  enjoin  a  city  from  polluting 

clear  whether  that  fact  has  been  made  the  water  of  a  stream,  whereby  such 

plain  by  the  action  of  the  appropriate  water  will  be  rendered  unwholesome, 

tribunals  for  the  adjudication  of  ques-  and  a  private  nuisance  will  be  created 

tlons  of  legal   right,   or  is  so  bv  the  in  the  premises  of  a  landowner  over 

settled  law  of  the  state  when  applied  to  which  the  stream    flows.     Dwight  v, 

the  facts  of  his  particular  case.     Stan-  Hayes,  150  111.  273. 

ford  V,  Lyon,  37  N.  J.  Eq.  94.  MaJntaliiiBg  XillAaia. — Chancery  has 

Jttlsaness  Thrsatoiisd  «r   Ezlftiag.*->  power  to  issue  a  decree  of  perpetual 

Courts  of  equity  interfere  to  restrain  injunction  against  the  maintaining  of 

and  prevent  public  nuisances  threat-  a  milldam  which  has  been  erected  to 

ened  or  in  progress  as  well  as  to  abate  such  a  height  as  to  overflow  the  com- 

those  already  existing.    Blddle  v.  Ash,  plainant's  properly.     Ramsay  v,  Chan-* 

2  Ashm.  (Pa.)  211.  dler,  3  Cal.  90. 

As  to  threatened  nuisances,  see  in-  Obstraotion  of  Flew  ef   fltrsam.  —  A 

/r/i,  IV.  I./.    Threatened  Nuisances,  court  of  equity  may  enjoin  the  obstruc* 

Psodiag  Trial  at  Law.  --  Equity  will  tion  of  the  flow  of  a  stream  whereby 

restrain  a  party  from  doing  an  act  in-  lands  are  inundated.     Moore  v,  Chi- 

jurious  to  an  individual  or  which  may  cago,  etc.,  R.  Co.,  75  Iowa  263. 
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Juriadiotion  Hot    Original.  —  But  the   equitable  jurisdiction    over 

nuisances  is  not  an  original  one.  It  does  not  arise  from  the  mere 
fact  that  a,  nuisance  exists,  but  results  from  circumstances  which 
call  it  into  exercise  upon  other  grounds,  as,  for  example,  to 
restrain  irreparable  injury,  to  suppress  interminable  litigations,  or 
to  prevent  a  multiplicity  of  suits.  ^  A  case  of  actual  and  pressing 
necessity  must  be  shown  before  an  injunction  will  be  granted,* 

and  where  it   does  not   appear  that  such  a  drastic   remedy  is 

OlMtmetion  of  Public  Highway. — While  Juriadiotion  in  Aid  of  Courts  of  Law.  — 

In  general  equity  will  not  enjoin  a  Jurisdiction  of  a  court  of  equity  in  a 
trespass,  yet  if  the  trespass  is  an  ob-  case  of  nuisance  is  of  a  preventive  char- 
struction  of  a  public  highway  it  is  a  acter  and  comes  in  aid  of  the  courts  of 
nuisance  and  will  be  prevented  by  in-  law.  It  is  founded  on  the  necessity 
junction.  Morris  Canal,  etc.,  Co.  v,  created  by  irreparable  mischief  and  the 
Fagan,  i8  N.  J.  Eq.  215.  inadequacy  of  pecuniary  compensation. 
Obftruoting  Btreeti.  —  Courts  of  Shields  v.  Arndt,  4  N.  J.  Eq.  234;  Ogle- 
equity  have  jurisdiction  to  enjoin  a  tree  v,  McQuaggs,  67  Ala.  580. 
public  nuisance  which  consists  in  the  Basti  in  Dismtion  of  Court.  —  The 
placing  of  a  permanent  obstruction  in  power  of  an  equity  court  to  grant  in- 
the  streets  of  an  incorporated  city  with-  junctions  in  cases  of  nuisances  is  un« 
out  proper  authority.  Savannah,  etc.,  questionable;  but  the  exercise  of  the 
R.  Co.  V.  Shiels,  33  Ga.  601.  power  must  always  rest  in  the  sound 
A  Slaughter  House  in  use  in  a  popu-  discretion  of  the  court  to  be  governed 
lous  part  of  a  city  is  prima  facie  a  nui-  by  the  nature  of  the  case.  Society, 
sance;  and  its  use  as  such  may  be  etc.,  v,  Morris  Canal,  etc.,  Co.,  i  N.  J. 
enjoined   at  the  suit  of    neighboring  Eq.  157. 

residents  when  it  is  shown  by  the  evi-  S.  It  Must  Be  a  Strong  and  KiichioToni 

dence  to  be  in  fact  an  injury  or  annoy-  Case,  of  pressing  necessity,  or  the  right 

ance.     Reichert  v,  Geers,  98  Ind.  73.  must  have  been  previously  established 

Jurisdiction  Hot  Defeated  by    Partial  at  law,  to  entitle  the  partv  to  call  to  his 

Abatement.  —  Where,  as  the  facts  were  aid    the    jurisdiction    of    this    court, 

upon    the   filing  of  the  bill,  the  com-  Robeson  v,  Pittenger,  2   N.  J.  Eq.  57; 

plainant  was    entitled    to  relief  in   a  Kingsbury   v.    Flowers,   65   Ala.    479; 

court  of  equity,  the  defendant  cannot  Fisk  v,  Wilber,  7  Barb.  (N.  Y.)  395. 

defeat  complete  redress    by  a  partial  As  to  when  the  right  must  first  be 

abatement  of  the  nuisance,  upon  an  in-  established  at  law,  see  infra^  IV.  i.  g, 

sistence  that  the  effects  of  such   por-  Necessity  for  Establishing  Right  at  Law, 

tion  of  the  nuisance  as  still  remain  are  In  Bowen  r.  Mauzy,  117  Ind.  258,  the 

not  of  sufficient  consequence  to  entitle  courl    said:    "It   is   well   settled   that 

the  complainant  to  ask    that   perfect  courts  of  equity  will  not  interfere  to 

relief  which  he  was  entitled  to  when  he  restrain  a  legitimate  business  except 

sought  his  remedy.     Carlisle  v.  Cooper,  when  the  injury  is  material  and  the 

21    N.   J.    Eq.  576.     Compare   King   v,  reasons  for  granting  an  injunction  are 

Morris,  etc.,  R.  Co.,  18  N.  J.  Eq.  397.  strong  and  weighty." 

1.  Oswald  V.  Wolf,  129  111.  200;  Burn-  The  Bemedy  by  Indietment  Being  80 
ham  V.  Kempton,  44  N.  H.  78;  Bassett  Effioaoious,  courts  of  equity  entertain 
V.  Salisbury  Mfg.  Co.,  43  N.  H.  249;  jurisdiction  over  public  nuisance  with 
Webber  7'.  Gage.  39  N.  H.  182;  Carlisle  great  reluctance,  whether  their  inter- 
V.  Cooper,  21  N.  J.  Eq.  576.  And  see  vention  is  invoked  at  the  instance  of 
i«/ra,  IV.  I.  c.  Adequacy  of  Remedy  at  the  attorney-general  or  of  a  private  in- 
Law,  dividual  who  suffers  some  injury  there- 
Courts  of  equity  have,  in  proper  from  distinct  from  that  of  the  public, 
cases,  concurrent  jurisdiction  with  Morris,  etc.,  R.  Co.  z\  Prudden,  20  N. 
courts  of  law  over  private  nuisances;  J.  Eq.  530;  Atty.-Gen.  v.  Brown,  24  N. 
but  many  cases  will  sustain  an  action  J.  Eq.  89;  Atty.-Gen.  r.  New  Jersey 
at  law  which  will  not  justify  relief  in  K.,  etc.,  Co.,  3  N.  J.  Eq.  136;  Raritan 
equity.  Parker  t'.  Winnipiseogee  Lake  Tp.  r.  Port  Reading  R.  Co.,  49  N.J. 
Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545;  Eq  ii. 
fisk  V,  Wilber,  7  Barb.  (N.  Y.)  395.  Preliminary    Zigunotion.  —  Before    an 
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required  by  the  circumstances  of  the  case,  it  is  the  duty  of  a 
court  of  equity  not  to  interfere.* 

Power  Camttontlj  Sz«relMd.  —  While,  as  has  been  stated  above, 
the  power  of  a  court  of  chancery  to  interfere  by  injunction  in 
cases  of  nuisance  is  clearly  established,  still  it  is  one  of  the 
extraordinary  powers  of  the  court  and  should  be  cautiously  and 
sparingly  exercised;  •  and  before  an  injunction  is  granted  against 
a  nuisance  the  complainant  should  be  required  to  make  out  a 
clear  case,  showing  that  he  is  entitled  to  such  relief.* 

injunction  will  be  granted /'jr/ar/^,  and  McConnell,  i  McLean  (U.  S.)  337.     See 

before  the  hearing  on  the  merits  to  re-  in/ra^  IV.  i.  /.   Threatened  Nuisances, 
strain  a  nuisance,  it  must  be  shown  to        Where  Dftnikgee  Demanded  in  Tint  In- 

be  a  case  of  urgent  necessity  or  one  in  etanoe.  —  When  the  injury  sought  to  be 

which  irreparable  mischief  will  be  pro-  restrained  has  been  completed  before 

duced  if  the  aid  of  the  court  is  denied,  the  filing  of  the  bill,  and  the  plaintiff 

Thebaut  V,  Canova.  xi  Fla.  143.  has,   in  the   first  instance,   demanded 

Hot  Ordered  Abated ITntil  Opposite  Party  damages,  the  court  will   not  grant  a 

Heard. —  Equity  has  jurisdiction  in  the  mandatory  injunction  even  where  the 

case  of  a  private  nuisance,  but  will  not  injury  is  substantial,  but  will  direct  an 

give  an  order  to  abate  the  nuisance  un-  inquiry  as  to  damages.     Gort  v.  Clark, 

til  the  opposite  party  has  been  heard.  16, W.  R.  569,  18  L.  T.  N.  S.  343. 
Van   Bsrgen   v.   Van  Bergen,  2  Johns.        S.  Rouse  v.  Martin,  75  Ala.  510;  Ray 

Ch.  (N.  Y.)  272.  7'.   Lynes,  10  Ala.  63;  Rosser  v,  Ran- 

1.  Where  It  Appears  Bonbtfol  whether  dol^.h,  7  Port.  (Ala.)  238;   St.  James' 

greater    injury    will   not   be  done  by  Church    v.    Arrington,    36    Ala.    546; 

granting   than  by  withholding  an  in-  Gray    v.    Baynard,    5    Del.    Ch.    499; 

junction  against  a  nuisance,  it  is  the  Green  v.  Lake,  54  Miss.  540. 
duty  of  the  court  to  decline  to  interfere.        In  Thebaut  v,  Canoval,  11  Fla.  143, 

Demarest  v.   Hardham,  34  N.  J.  Eq.  it   was  said   that    the  jurisdiction  of 

469.  equity  over  nuisances  by  injunction. 

Temporary  and  Ooeasional  Ooenrrenoes  though  now  unquestioned,   is   never- 

of  Vnisanoe  are  not  grounds  for  the  in-  theless  of  recent  growth,  and  courts  of 

terference  of  the  court  of  chancery  by  equity  are  slow  to  interfere  in  cases  of 

injunction   except    in   extreme    cases,  doubtful  right  with  the  free  use  and 

Swaine  v.  Great  Northern  R.  Co.,  4  De  enjoyment  of  property  by  its  owner,  as 

G.  J.  &  S.  211.  his  interest,  taste,  or  inclination  may 

In  case  of  a  nuisance  which  appears  direct, 
to   be   temporary    merely,   a  court  of        In  St.  James'  Church  v,  Arrington, 

equity  wilt  not  grant  a  temporary  in-  36  Ala.    546,   the    court   said:    "  The 

junction  in  order  for  the   plaintiff  to  jurisdiction  of  courts  of  equity  to  inter- 

brin^  an  action   at  law  which  may  be  pose  by  injunction  in  cases  of  private 

nugatory.     Nelson  v.  Milligan,  151  111.  nuisance   is    of  comparatively   recent 

462.  growth;    and   though   it  is  now   well 

Abatement    by  Defendant.  —  When  a  established,  it  must  be  admitted  that 

defendant  who  has  been  doing  what  the  control  thus  assumed  over  an  indi- 

amounts  to  a  nuisance  disclaims  the  vidual  in  the  use  or  enjoyment  of  his 

intention  to  continue  it.  and  is  proceed-  property   is  one  of  the  extraordinary 

ing  with  diligence  to  remove  and  abate  powers    of    the   court   and   should   be 

it,   the  court  will,  if  satisfied  that  the  cautiously  and  sparingly  exercised." 
caise  of  complaint  will  be  removed  as        8.  Lambeau  v.  Lewinski,  47  111.  App. 

speedily  as  practicable,   refuse  an  in-  656;    Owen   v,    Phillips,  73    Ind.  284; 

junction.     King  r.  Morris,  etc..  R.  Co.,  Mirkil    v,    Morgan,    134   Pa.   St.    144; 

x3  N.  J.  Eq.  397.     Compare  Carlisle  v.  Biddle  v.  Ash.  2  Ashm.(Pa.)2ii;  Grey 

Cooper.  21  N.  J.  Eq.  576.  v.  Ohio,  etc.,   R.  Co.,  i  Grant's  Cas. 

Threatened     Knisanoe.  —  A    court    of  (Pa.)  412;  Holsman  v.  Boiling  Spring 

equity  will  not  enjoin  a  threatened  nui-  Bleaching  Co.*,   14  N.  J.  Eq.  335;  Fisk 

sance  unl-ss  the  danger  is  imminent  v.  Wilber,  7  Barb.  (N.  Y,)  395;  Powell 

and  the  injury  not  capable  of  adequate  v.  Bentley,  etc.,  Furniture  Co.,  34  W. 

remedy  in  any  other  way.     Spooner  v.  Va.  804. 
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Long  Existence  of  Knlsanee.  —  Where  an  alleged  nuisance  has  been 
allowed  to  remain  without  objection  for  a  long  period  of  time, 
equity  will  generally  refuse  to  grant  an  injunction  and  will  turn  the 
plaintiff  over  to  his  remedy  at  law.* 

b.  In  Federal  Courts.  —  United  States  courts  have  jurisdic- 
tion of  a  suit  in  equity  to  abate  a  nuisance.*  Such  a  suit  is  a 
local  one  and  must  be  brought  in  the  district  wherein  the  nui- 
sance is  situated.' 

c.  Adequacy  OF  Remedy  AT  Law  —  (i)  Where  Remedy  Ade- 
quate. —  As  has  been  remarked  hitherto,  the  jurisdiction  of  equity 

Anticipated   Depreciation  in  Value.  —  and  settled  upon  their  respective  prem- 

Where  the  g^round  on  which  an  injunc-  ises;  and  that  they  should  seek  their 

tion  is  sought  against  a  nuisance  is  the  remedy  at  law   where   the   defendant 

anticipated  depreciation  of  the  value  of  could  have  a  jury  trial.     Ronayne  v. 

neighboring  property,  a  stronger  case  Loranger,  66  Mich.  373. 

must  be  made  out  than  where  it  is  in-  Where  a  Private   Kniianoe  Had  Ccn- 

jury  to  the  health  of  the  neighborhood,  tinned  for  Five  Tears,  it  was  held  that  an 

Phcenix  v.  Emigration  Com'rs,  i  Abb.  injunction  would  not  be  granted  to  re- 

Pr.  (N.  Y.  Super.  Ct.)  466.  strain  the  same  until  the  parties  had 

Denial  of  Bight  in  Answer.  —  Where  a  tried  their  rights  at  law.     Reid  v.  GiU 

bill  is  filed  in  equity  to  enjoin  a  nui-  ford,  6  Johns.  Ch.  (N.  Y.)  19. 

sance,  the  mere  denial  of  the  complain-  S.  Mississippi,  etc.,  R.  Co.  v.  Ward, 

ant's   right   by   the   defendant   in  his  2  Black  (U.  S.)  485. 

answer  will  not  oust  a  court  of  equity  of  Soit  by  a  State.  —  A   United   States 

its  jurisdiction  to  interfere  by  mjunc-  Court,  sitting  in  equity,  has  jurisdiction 

tion.     Shields  v.  Arndt,   4  N.   J.    £q.  of  a  suit  by  a  state  to  enjoin  a  public 

234.     And  see  Sinnickson  v,  Johnson,  nuisance  within  its  territory.     Coosaw 

3  N.  J.  Eq.  374.  Min.  Co.  t/.  South  Carolina,  144  U.  S. 

1.  Caldwell  z/.  Knott,  10  Yerg.  (Tenn.)  550. 

2oq;  Chicago,  etc.,  R.  Co.  v.  Gardner,  Where  If 0  Adequate  Bemedy  at  Law. — 

66  111.  App.  44.  The  United  States  Circuit  Court  is  not 

In  Com.   V.  Croushore,   145   Pa.  St.  ousted  of  jurisdiction   over  a  suit  in 

157*   which    was  a   suit    to  enjoin    a  equity  to  restrain  a  nuisance,  where  the 

public  nuisance,  it  appeared  ihat  the  plaintiff  has  not  a  plain,  afdequate,  and 

alleged  nuisance  had  been  allowed  to  complete  remedy  at  taw,  by  the  United 

remain  for  nearly  twenty  years  with-  Slates  Rev.  Stat.,  §  723,  which  provides 

out  objection,  and    that    the  trial   of  that  suits  in  equity  shall  not  be  sus- 

an    indictment   for  maintaining  such-  tained  in  the  United  States  Courts  in 

alleged  nuisance  had  resulted  in  favor  cases  where  such  a  remedy  may  be  had 

of  the   defendant.     It   was  held  that,  at   law.      Indianapolis    Water  Co.   v. 

under  the   circumstances,   a  court  of  American    Strawboard    Co.,    53    Fed. 

equity  would  not  grant  an  injunction.  Rep.  970. 

Knisance  Erected  Before   Complainanti  3.  Mississippi,  etc.,  R.  Co.  v.  Ward, 

Acquired  Property.  —  Complainants  filed  2  Black  (U.  S.)  485. 

a  bill  to  enjoin  as  a  nuisance  to  public  Jurisdiction    Co-extensive    with    State 

health  a  dam  which  had  existed  forty  Court.  —  The  United  States  Court  can 

years  on   property  of   the  defendant,  exercise  no  jurisdiction  (locally)  beyond 

who  also  owned  the  land  covered  by  what    the    state    court    can    exercise, 

the  millpond.     It  did  not  appear  how  Thus,  where  the  nuisance  complained 

long   the  complainants  had  held   the  of  was  a  bridge  across  the  Mississippi, 

land  claimed  to  be  affected,  except  that  where  the  river  divides  the   states  of 

they   had   held   the   same   for  several  Illinois  and  Iowa,  the  state  line  being 

years  prior  to  the  filing  of  the  bill.     It  in  the  middle  of  the  river,  it  was  held 

was  held  that  the  complainants  were  that  the  United  States  District  Court 

not  entitled  to  the  same  equitable  con-  for  Iowa  had  no   power  to   abate  the 

sideration  that  would  have  prevailed  if  nuisance  on    the   Illinois    side.     Mis- 

the  defendant  had  created  the  nuisance  sissippi.  etc.,  R.  Co.  v.  Ward,  2  Black 

lifter  the   complainants  had   acquired  (U.  S.)485. 
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over  nuisances  is  not  an  original  one,  but  is  called  into  play  by 

special  circumstances  and  comes  in  aid  of  the  law  courts.  There- 
fore it  follows  that  an  injunction  will  not  be  granted  against  a 
nuisance,  public  or  private,  where  adequate  redress  can  be  had  in 
the  ordinary  tribunals,  either  by  criminal  prosecution  or  by  civil 
action.*     The  extent  of  the  injury,  its  character,  the  comparative 

1.  lUiruns.  —  Nelson  v,  Milligan,  151  Wlitre  Indletmont  Will  lie. —  Except 
111.  462;  Lake  View  v.  Letz,  44  lU.  81;  for  special  and  urgent  reason  equity 
Dunning  v,  Aurora,  40  111.  481;  Laney  will  not  interfere  to  redress  the  griev- 
V,  Jasper,  39  111.  46.  ance  of  a  public  nuisance  where  the 
Indiana,  —  Laughlin     v.     Lamasco  object  sought  may  be  as  well  attained 
City«  6  Ind.  223.  in  the  ordinary  tribunals;    and  where 
Iowa,  —  Daniels  v,    Keokuk    Water  the  grievance  is  a  misdemeanor,  sub- 
Works,  61  Iowa  549.  ject  to  indictment,  equity  will  interfere 
Massachusetts,  —  Ingrabam    v.  Dun-  with  great  reluctance,  even  though  its 
nelU  5  Met.  (Mass.)  118:  Dana  v,  Val-  intervention  be  sought  by  the  attorney- 
entine,  5  Met.  (Mass.)  8.  general,   and   then  only  to  prevent  a 
Michigan.  —  Ballentine  v,  Webb,  84  very  serious  jiublic  injury.    Raritan  Tp. 
Mich.  38.  V,  Port  Reading  R.  Co..  49  N.  J.  Eq.  11 ; 
New  Jersey.  —  Atty.-Gen.  v.  Brown,  Atty.-Gcn.  v.  New  Jersey  R.,  etc.,  Co., 
24  N.  J.   Eq.   89;   Morris  Canal,  etc.,  3  N.  J.  Eg.  136;  Atty.-Gen.  v.  Brown, 
Co.  V.  ragin,  22  N.  J.  Eq.  430;    Mor-  24  N.  J.  Eq.  89;  Morris,  etc.,  R.  Co.  v. 
ris,  etc.,    R.   Co.   v.   Prudden,   20    N.  Prudden,  20  N.  J.  Eq.  530. 
J.   Eq.  530;  Atty.-Gen.  v.  Heishon,  18  XneroMhmeBt  on  Publio  Sfcreet.  —  The 
N.   J.    Eq.  410;    Holsman   v.   Boiling  remedy  at  law  by  indictment  is  ade- 
Spring  Bleaching  Co.,  14  N.  J.  Eq.  335;  quate  to  remove  an  encroachment  on  a 
Jersey  City  Water  Com*rs  v.  Hudson,  public  street  by  the  erection  of  a  build- 
13  N.  J.  Eq.  421;  Atty.-Gen.  v.  Pater-  ing    extending    into   the   street.     The 
son,  etc.,  R.  Co.,  9  N.  J.  Eq.  526;  Rari-  courts  of  law  are  the  proper  tribunals 
tan  Tp.  V.  Port  Reading  R.  Co.,  49  N.  J.  to  settle    the    fact  of  encroachment. 
Eq.   II;  Atty.-Gen.  v.  New  Jersey  R.,  For  such  cases  a  court  of  equity  will 
etc.,  Co.,  3  N.  J.  Eq.  136.  not  interfere  by  injunction  unless  un- 
North  Carolina.  —  Brown  v.  Carolina  der  peculiar  circumstances  of  pressing 
Cent.  R.  Co.,  83  N.  Car.  128.  irreparable     injury.       Atty.-Gen.     v. 
Pennsylvania.  —  Grey  v.  Ohio,  etc.,  Heishon,  18  N.  J.  Eq.  410;  Lake  View 
R.  Co.,  I  Grant's  Cas.  (Pa.)  412.  v.  Letz,  44  111.  81. 

Virginia.  —  Wingfield  v.  Crenshaw,  Injury  from  Smoke  and  Soot.  —  Where 
4  Hen.  &  M.  (Va.)  474.  it  was  shown  that  smoke  and  soot  from 
Wisconsin. — Denner  v.  Chicago,  etc.,  the  stack  of  a  water- works  company 
R.  Co.,  57  Wis.  218.  disturbed  the  plaintiff  in  the  comfort- 
In  Brown  v,  Carolina  Cent.  R.  Co.,  able  enjoyment  of  his  property,  but 
83  N.  Car.  128,  it  was  said  that  the  pri-  that  the  health  of  himself  and  family 
vate  nuisance  which  equity  will  abate  was  not  affected  thereby,  or  his  prop- 
by  injunction  must  be  one  occasioning  erty  destroyed,  it  was  held  that  he  had 
a  constantly  recurring  grievance  from  an  ample  remedy  at  law,  and  that  for 
its  nature  insusceptible  of  adequate  the  sake  ot  the  public  good  which  re- 
compensation  in  damages.  quired  the  maintenance  of  the  water 
PrinciplM  Samoaa  to  PnblieandPrivato  works,  a  court  of  equity  would  not 
VuisanoM.  —  The  principles  by  which  grant  an  injunction  against  the  main- 
injuries  are  tested  in  their  character  as  tenance  of  the  same.  Daniels  v. 
nuisances,  for  the  prevention  or  sup-  Keokuk  Water  Works,  61  Iowa  549. 
pression  of  which  courts  of  equity  Where  a  bill  was  brought  to  enjoin 
administer  injunctive  relief,  are  sub-  a  hotel  keeper  from  permitting  smoke, 
stantially  the  same,  whether  such  nui-  dust,  and  soot  to  be  emitted  from  the 
sances  be  private  or  public.  In  either  chimneys  of  his  hotel,  and  the  proof 
case,  the  injury  must  be  such  as  the  showed  that  the  defendant  was  tempo- 
courts  of  law  cannot  adequately  re-  rarily  compelled  to  use  coal  which  pro- 
dress.  Morris  Canal,  etc.,  Co.  v.  duced  a  dense  smoke,  but  that  the 
Fagin,  22  N.  J.  Eq.  430.  injury  was  not  a  permanent  one,  and 
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values  of  the  property  affected,  and  other  considerations  which 
may  present  themselves  under  the  varying  circumstances,  ought 
to  be  duly  weighed,  and  relief  afforded  or  withheld  as  equity  and 
good  conscience  require.* 

(2)  Where  Remedy  Inadequate  —  (a)  la  Oeaena.  —  Where  from 
the  circumstances  of  the  case,  it  appears  that  the  courts  of  law 
can  afford  no  adequate  redress  for  injuries  arising  from  a  nuisrnce, 
equity  will  interpose.*      Thus  where  a  nuisance  is  injurio  js  to  « 

could  be  compensated  by  an  action  at  2.  Alabama,  —  Demopolis  r.    Webb, 

lave,  it  was  held  that  a  court  of  equitv  87  Ala.  659;  Nininger  v,   Norwood.  72 

had  no  jurisdiction  to  interfere.     Nel-  Ala.  277;  St.  James'  Church  v,  Arring- 

son  V.  Milllgan,  151  111.  462.  ton,  36  Ala.  546;  Ray  t/.  Lynes,  10  Ala. 

Throwi2iff  Sorfftoe  Water  on  Iiaiid  of  An-  63;  Rosser  v.  Randolph,  7  Port.  (Ala.) 

othor.  —  Where  a  person  by  means  of  a  238. 

ditch  dug  upon  his  own  land  throws  Illinois.  —  Dunning  v,  Aurora,  40  111. 

surface  water  upon  the  land  of  another,  481. 

at  a  place  other  than   that   where   it  Kentucky.  —  Hahn  v.  Thornberry,  7 

would  have  been  carried  by  the  natural  Bush  (Ky.)  403. 

depression  in  the  ground,  there  being  Maine.  —  Maine   Wharf    v.   Custom 

no  natural  watercourse,  it  is  an  injury  House  Wharf,  85  Me.  175. 

which  may  be  amply  compensated  at  Maryland,  —  Wood  year  v.  Schaefer* 

law,   and    an   injunction   will  not  be  57  Md.  i;  Hamilton  v.  Whitridge,  11 

granted  in  such  a  case.     Laney  v.  J  as-  Md.  128. 

per,  39  111.  46.  Massachusetts.  —  Bemis    v.    Upham, 

If  a  Person  Holding  a  Mere  Vaked  Poo-  13  Pick.   (Mass.)   169;    Charles  River 

session  of  land  has  an  adequate  remedy  Bridge    v.    Warren    Bridge,    6    Pick, 

at  law  for  an  injury  thereto  arising  (Mass.)  376. 

from  a  nuisance,   he  cannot  maintain  New  Hampshire.  —  Webber  z^.  Gage, 

an   equitable  action   under    the    Wis.  39  N.  H.  186. 

Laws  of  1882,  c.  190.     Denner  v.  Chi-  New  Jersey.  —  Holsman    v.   Boiling 

cago,  etc.,  R.  Co.,  57  Wis.  218.  Spring   Bleaching  Co.,    14  N.  J.    £q. 

1.  Turner  v.  Hart,  71  Mich.  128.  335. 

In  Dunning  v.  Aurora,  40  111.  481,  it  New  York.  —  Davis  v.  Lambertson, 

was  held  that,  while  a  complete  rem-  56  Barb.  (N.  Y.)  480;  Gilbert  z^.  Mickle, 

edy  could  generally  be  had  at  law  for  4  Sandf.  Ch.  (N.  Y.)  357. 

an  obstruction  in  a  highway,  if,  under  Ohio.  —  Crawford  v.  Rambo,  44  Ohio 

the  peculiar  circumstances  of  any  case,  St.  279. 

the    legal    remedy    were    inadequate,  Tennessee.  —  Clack  v.  White,  2  Swan 

equity  might  interpose.  (Tenn.)  540. 

To  Believe  Publio  Travel  from  Incon-  United    States.  —  Pennsylvania    v. 

▼enienoe.  —  Where  ample  remedy  by  in-  Wheeling,  etc.,  Bridge  Co.,  13  How. 

dictment  exists  a  court  of  equity  will  (U.  S.)  518;  Indianapolis  Water  Co.  v. 

not  enjoin  a  public  nuisance  at  the  iuo  American    Strawboard    Co.,    57    Fed. 

stance  of  the  attorney-general,  unless  Rep.   1000;    Parker  v.   Winnipiseogee 

in  case  of  a  pressing  necessity  to  re-  Lake  Cotton,  etc.,  Co.,  2  Black  (U.  S.) 

lieve  the  public  travel  from  immediate  545. 

and    serious    inconvenience.      Morris,  In  Webber  v.  Gage,  39  N.  H.   186, 

etc.,  R.  Co.  r.  Prudden,  20N.  J.  Eq.  530.  Fowler,  J.,  said:  "It  is  undoubtedly 

Where  Semedy  at  Law  Would  Work  the  correct  rule,  deducible  from  the 
Hardship.  —  Equity  will  not  ordinarily  authorities,  that  a  court  of  equity  will 
interfere  in  cases  of  nuisance  when  the  not  interfere  by  injunction  in  the  case 
plaintiff  has  a  complete  remedy  at  law.  of  nuisances,  trespasses,  and  the  like 
But  where  an  obstruction  to  public  injuries  to  property,  when  the  parties 
navigation  is  about  to  be  erected,  can  settle  their  rights  fully  and  obtain 
which,  when  erected,  can  only  be  re-  complete  redress  in  a  court  of  law,  un- 
moved at  great  expense  and  sacrifice,  less  it  shall  appear  that  irreparable 
the  court  should  exercise  a  preventive  mischief  will  be  done  by  withholding 
remedy  of  injunction.  Atty.-Gen.  v.  the  process,  or  the  rights  of  the  com- 
Patcrson,  etc.,  R.  Co.,  9  N.  J.  Eq.  526.  plainant  have  been  established  in  a  suit 
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health  an  action  at  law  furnishes  no  adequate  remedy,  and  the 
party  injured  is  entitled  to  protection  by  injunction.^ 

(b)  To  Pr«T«nt  IrrtpftraUa  Ix^uxy.  —  Where  the  injury  resulting  from 
a  nuisance  is,  or  will  be,  of  an  irreparable  nature,  the  law  courts 

can  usually  afford  no  adequate  redress,  and  equity  will  grant  an 
injunction  to  restrain  or  prevent  the  nuisance.* 

at  law.     But  where  the  injury  is  irrc-  existing,  as  to  diminish  the  profits  ao 

parable,  not  susceptible  of  being  ade-  cruing  from  tolls  ;  there  not  being  in 

quately  compensated  by  damages,  or  such  case  a  plain,  adequate,  and  com- 

such  as,  from  its  continuance  or  per-  plete  remedy  at  law.     Charles  River 

manent  mischief,  must  occasion  a  con-  Bridge    v.    Warren    Bridge,    6    Pick, 

stanily    recurring     grievance,    which  (Mass.)  376. 

cannot  be  otherwise  prevented;  as  Obstnwtlng  Wharf.— A  court  of  equity 
where  loss  of  health,  loss  of  trade  or  will  enjoin  a  riparian  proptietor  from 
business  destruction  of  the  means  of  maintaining  a  narrow  strip  of  his 
subsistence,  or  permanent  ruin  to  prop-  wharf  in  deep  water  below  low-water 
erty  may  or  will  ensue  from  the  wrong-  line  in  front  of  another  proprietor's 
ful  acts;  in  every  such  case  a  court  of  wharf,  where  such  nuisance  is  perma- 
equity  will  interfere  by  injunction  in  nent  and  the  injuries  caused  by  it, 
furtherance  of  justice  and  the  violated  though  small,  are  frequent  and  annoy- 
rights  of  the  party."  ing  and  noi  easily  measurable  nor  ade- 
In  State  v»  IVfobile,  5  Port.  (Alft.)  quately  compensated  for  by  action  at 
279,  the  court  said:  '* Informations  in  law.  Maine  Wharf  v.  Custom  House 
equity  have  been  maintained  in  some  Wharf,  85  Me.  175. 
cases  where  the  object  to  be  efifected  Pollution  of  Stream. — Where  a  riparian 
extended  even  to  the  abatement  of  a  proprietor  is  injured  by  the  continued 
public  nuisance.  In  such  cases  the  pollution  of  a  stream  by  the  operation 
jurisdiction  of  the  courts  is  predicated  of  a  factory,  and  the  extent  of  the  in- 
upon  the  ground  of  the  ability  of  equity  jury  is  contingent  and  of  doubtful 
to  give  a  more  complete  and  perfect  pecuniary  estimation,  the  only  ade- 
remcdy  than  is  attainable  at  law,  in  quate  remedy  is  by  injunction.  In- 
ordsr  to  prevent  irreparable  mischief,  dianapolis  Water  Co.  v.  American 
and  also  to  suppress  oppressive  and  Strawboard  Co.,  57  Fed.  Rep.  1000. 
vexatious  litigation."  1.  Holsman  v.  Boiling  Spring  Bleach- 
Permanent,  Continuous,  or  Boeorrinf  ing  Co.,  14  N.  J.  Eq.  335;  Beach  v. 
ITnisanoe.  —  Where  a  nuisance  is  per-  Elmira,  22  Hun  (N.  Y.)  158;  Louisville 
manent,  continuous,  or  constantly  re-  Coffin  Co.  v,  Warren,  78  Ky.  400.  But 
curring,  the  legal  remedy  is  obviously  see  Daughtry  v.  Warren,  85  N.  Car. 
inadequate;  and  the  interference  of  a  136;  Eason  v,  Perkins,  2  Dev.  Eq.  (N. 
court  of  equity  is  necessary  to  prevent  Car.)  38. 

irreparable  injury  and  a  multiplicity  of  Emptying  Sewage  on  Plaintiif' ■  Lands. 

suits.     Nininger  v,  Norwood,  72  Ala.  — Where  a  city  emptied  sewage  on  the 

277;   Clack  V,  White,  2  Swan  (Tenn.)  plaintiff's  lands,  thereby  rendering  his 

540;    Hamilton   v.  Whitridge,  ii  Md.  buildings  unfit  for  habitation,  it  was 

1 2d.  held  that  the  plaintiff  was  not  obliged 

An  action  to  restrain  a  nuisance  and  to  bring  an  action  at  law  to  abate  the 

to  recover  damages  arising  therefrom  nuisance    and  for   damages,  but  was 

is  an  equitable  action  where  it  appears  entitled    to  an   injunction.     Beach  v. 

clearly  that  the  nuisance  is  in  its  char-  Elmira,  22  Hun  (N.  Y.)  158. 

acter   permanent    and    continuing,    it  Baising  Height  of  MJlldam.  —  A  court 

being  a  case  where   there  is  no  ade*  of  equity  has  jurisdiction  to  restrain  a 

quate  remedy  at  law.     Davis  v.  Lam-  person  from  raising  the  height  of  his 

bertson,  56  Barb.  (NT.  Y.)  480.  milldam  if  by  so  doing  he  would  in* 

If oisanoe Diminishing  Plaintiff's  Profit!,  jure  the  health  of  the  family  of  another 

—  Under  the  Mass.  Stat,  of  1827,  c.  88,  person  residing  in  the  neighborhood, 

granting  equitable   relief   in  cases  of  Norwood  r.  Dickey,  18  Ga.  528. 

nuisance,  an  equity  court  has  jurisdic-  8.  Alabama.  —  Demopolis    v,   Webb, 

iiv)n  over  a  private  nuisance,  such  as  87  Ala.  659;  Rouse  r.   Martin,  75  Ala. 

the  establishment  without  right  of  a  510;  Nininger  v.  Norwood,  72  Ala.  277; 

bridge  so  near  to  one  before  rightfully  State  v.  Mobile,  5  Port.  (Ala.)  279. 
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(e)  To  Prevent  Xnltiplieity  of  Suits.  —  And  so  the  jurisdiction  of 
equity  to  enjoin  a  nuisance  will  be  exercised  whenever  it  is  neces- 
sary to  avoid  vexatious  litigation  and  a  multiplicity  of  suits.* 

(3)  Statutes  Providing  Remedy  at  Law,  —  Where  there  is  a 
statute  providing  a  complete  and  adequate  remedy  at  law  equity 
will  not  grant  an  injunction  against  a  nuisance.*  But  the  existence 


Arkansas.  ^  Ex  p.  Martin,  13  Ark. 
198. 

Florida.  —  Thebaut  v.  Canova,  1 1 
Fla.  143. 

Illinois.  —  Oswald  v.  Wolf,  129  111. 
200. 

Kentucky.  —  Hahn  v.  Thornberry,  7 
Bush  (Ky.)  403;  Seifried   v.  Hays,  81 

Ky.  377. 

Massachusetts.  —  Ingraham    v. 
nell,  5  Met.  (Mass.)  118. 

Mississippi.  —  Green  v.  Lake,  54 
Miss.  540. 

New  Hampshire.  —  Bum  ham  v. 
Kempton,   44   N.    H.    78;    Webber    v. 


equitable  interference.  Parker  v.  Win- 
nipiseogee  Lake  Cotton,  etc.,  Co.,  2 
Black  (U.  S.)  545;  Ballentine  v.  Webb. 
84  Mich.  38;  Owen  v.  Phillips,  73  Ind. 
284. 

1.  Demopolis  v.  Webb,  87  Ala.  659; 
Rouse  V.  Martin,  75  Ala.  510;  Nininj^cr 
V.  Norwood,  72  Ala.  277;  State  v.  Mo- 
bile, 5  Port.  (Ala.)  279;  Oswald  v. 
Dun-  Wolf,  129  111.  200;  Woodyear  v. 
Schaefer,  57  Md.  i;  Turner  v.  Hart, 
71  Mich.  128;  Burnham  v.  Kempton, 
44  N.  H.  78;  Webber  v.  Gage,  39  N. 
H.  182:  Bassett  v.  SaliFbury  Mfg.  Co., 
43  N.  H.  249;  Davis  v.  Lambertson,  56 


Gage,  39  N.   H.   182;  Bassett  v.  Salis-  Barb.  (N.  Y.)48o;  Dunsbach  v.  Hollis- 

bury  Mfg.  Co.,  43  N.  H.  249.  ter,  49   Hun  (N.   Y.)  352;    Parker  v. 

New  Jersey.  —  Shields  v.  Arndt,  4  N.  Winnipiseogee  Lake  Cotton,  etc.,  Co., 

J.  Eq.  234.  2  Black  (U.  S.)  545. 

New  York,  —  Davis  v.  Lambertson,  Baevrriiig  Ixgnry. —  In   order  to  in- 

56  Barb.  (N.  Y.)48o;  Rochester  v.  Cur-  voke  the  jurisdiction  of  equity  to  en- 

tiss,  Clarke  Ch.  (N.  Y.)  336.  join    a    nuisance   it   is    enough    if    it 

Pennsylvania,  —  Com.    v.    Rush,    14  appears  to  be  such  an  injury  as  from 

Pa.  St.  186;  Biddle  r.    Ash,  2  Ashm.  its     continuance    or    permanent    mis- 


(Pa.)  211. 

United  States.  —  Parker  v,  Winnipi- 
seogee Lake  Cotton,  etc.,  Co.,  2  Black 
(U.  S.)  545;  Spooner  v.  McConnell,  i 
McLean  (U.  S.)  337. 


chief  must  occasion  a  constantly  re- 
curring grievance,  which  can  only  be 
prevented  by  injunction.  Davis  v. 
Lambertson,  56  Barb.  (N.  Y.)  480; 
Dunsbach  v.  Hollister,  49  Hun  (N.  Y.) 


In  Com.   V.   Rush,  14  Pa.  St.  186,  it  352;    Parker   v.    Winnipiseogee    Lake 

was  held  that  where  the  damage  from  Cotton,  etc.,  Co..  2  Black  (U.  S.)  545. 
a  public  nuisance  was  of  an  irreparable        Where  Ixgnry  Cansed  by  Many.  —  The 

nature,  and  the   facts   alleged   in   the  remedy  in  equity  to   prevent  a    nui- 

bill  were  admitted,  equity  would  grant  sance  is  generally  said  to  exist  when- 

an  injunction  to  restrain  and  prevent  ever  the  nature  of  the  injury  is  such 

the  nuisance.     Com.  v.  Rush,  14  Pa.  that  it  cannot  be  adequately  compen- 

St.  186.  sated  by  damages,  or  will  occasion  a 

Loss  of  Health,  etc.  —  A  court  of  equity  constantly  recurring  grievance.  Espe- 
will  interfere  in  the  case  of  a  private  cially  is  an  injunction  the  only  effect- 
nuisance  where  the  injury  by  the  ual  remedy,  when  the  injury  is  caused 
wrongful  act  of  the  adverse  party  will  by  so  many  that  it  would  be  difficult  to 
be  irreparable,  as  where  the  loss  of  apportion  the  damage,  or  say  how  far 
health,  the  loss  of  trade,  the  destruc-  any  one  may  have  contributed  to  the 
tion  of  the  means  of  subsistence,  or  the  result,  and  so  damages  would  likely 
ruin    of     the     property    must    ensue,  be  but  nominal,  and  repeated  actions, 


Parker  v.  Winnipiseogee  Lake  Cotton, 
etc.,  Co.,  2  Black  (U.  S.)  545;  Hahn  v. 
Thornbcrry,  7  Bush  (Ky.)  403;  Wall  v. 
Cloud,  3  Humph.  (Tenn.)  181. 

Depreciation  of  Value  Kot  Oround  for 
Interference.  —  Where  a  nuisance 
merely  diminishes  the  value  of  adja- 
cent property,  without  doing  irrep- 
arable injury,  it   is  not  a  ground  for 


without  any  substantial  benefit,  might 
be  the  result.  Woodyear  v.  Schaefer, 
57  Md.  I. 

8.  State  V.  Crawford,  28  Kan.  726; 
Rockland  v.  Rockland  Water  Co.,  86 
Me.  55.  See  also  Davis  v.  Davis,  40 
W.  Va.  464. 

Oeorgia.  —  The     Georgia    Code, 
4094-4098,  provides  a  remedy  for  nui- 
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of  such  a  statute  does  not  take  away  from  equity  its  jurisdiction 
over  nuisances  where  there  are  grounds  for  equitable  interference,* 
unless  there  is  an  express  provision  to  that  effect.* 
d.  Public  Benefit  or  Convenience,  -t-  In  determining  upon 

the  propriety  of  injunctive  relief  against  a  nuisance  at  the  suit  of 
an  individual,  the  court  will  usually  be  influenced  against  granting 
an  injunction  by  the  fact  that  the  benefit  accruing  to  the  public 
from  the  alleged  nuisance  greatly  outweighs  the  injury  to  the 
individual.' 

sances,  and  parties  who  wish  to  abate  In  an  action   on   the   case.     Notwith- 

a  nuisance,  either  public  or   private,  standing  this  statute  a  bill  in  equity 

must  resort  to  the  remedy  thus  pro-  will     lie    against     the    complainant's 

vided,  unless  special  facts  are  alleged  neighbor  for  building  and  maintaining 

showing  that  that  remedy  is  not  suffi-  a  cornice  that  projects  over  plainti£f's 

cient,  or  is  inadequate.     The  fact  that  boundary  line  to  the  permanent  injury 

courts  of  equity  and  law   have  been  and     depreciation     of     the    property, 

combined    does    not    give    the     court  Wilmarth  v.  Woodcock,  58  Mich.  482. 
power  to  enjoin  a  nuisance  where  the        XanaohTisetts.  —  The   remedy    under 

remedy   provided   by   such   statute  is  Mass.  Gen.  Stat.,  c.   145,  §  16,  by  an 

adequate.     Broomhead    v.    Grant,    83  application  for  leave  to  file  an  infor- 

Gx.  451.  mation  in  the  nature  of  a  quo  warranto 

Tnnnnwoo  —  Under  the  Tenn.  Code,  to  redress  an  injury  to  private  rights 

§  3403,  authorizing  courts  of  law   to  or  interests  hf  the  exercise  by  a  pri- 

abac:  nuisances  where  the  fact  of  nui-  vate    corporation    of    a    frahchise    or 

sance  is  found  in  a  civi!  action,  a  court  privilege  not  conferred  by  law,  does 

of  chancery  will  not  interfere  unless  not  deprive  the  Supreme  Court  of  its 

the  existence  of  the  nuisance  is  mani-  jurisdiction  in  equity  in  case  of  a  pri- 

fest,  and  the  injury  therefrom  not  sus-  vate  nuisance.     Fall  River  Iron  Works 

cepiible  of  adequate  compensation  at  Co.  v.  Old  Colony,  etc.,  R.  Co.,  5  Allen 

law,  or  a  recurring  grievance  requir-  (Mass.)  221. 

ing  an  in j  unction.     Lassater  v,  Garrett,         Indiana.  —  In  Indianapolis  Water  Co. 

4  Bixt.  (Fenn.)  368.  v.  American  Straw  Board  Co.,  53  Fed. 

1.  Oregon.  —  Iliirs      Oregon     Code,  Rep.  970,  it  was  held  that  the  Ind.  Rev. 

§  333>  providing  a  remedy  in   cases  of  Stat.,  ^§  289-291,  which  provides  that 

nuisance,  is  not  exclusive  and  does  not  '*  a  nuisance  may  be  enjoined  or  abated, 

limit  the  remedy  for  nuisances  to  ac-  and  damages  recovered  therefor  by  any 

tions  at  law.     Whenever   a   nuisance  person  injured,'*  was  merely  declara- 

wili  cause  an  irreparable  injury,  or  a  tory  of  the  existing  law.  and  did  not 

miliiplicity    of    actions    at    law    will  affect  the  right  to  proceed  in  equity  in 

ensue,   equity  has  **  concurrent  juris-  proper  cases.. 

diction    with    courts  of    law  '*    under        8.  Hoole  v.  Atty.-Gen.,  22  Ala.  190, 

§  3S0  of   Hill's  Oregon  Code   and  will  wherein  it  was  held  that  the  fact  that 

enjoin  the  continuance  of  the  nuisance,  the   corporate    authorities    of  a   town 

Flsischner  v.  Citizens*   Invest.  Co.,  25  within  whose  limits  a  nuisance   was 

Ore^jn  119.  erected  had  been  invested,  by  act  of 

Iowa.  —  Iowa  Code,   §  3331,  provid-  the  legislature,    with  power  to  abate 

ing  a  remedy  by  action  at  law  for  the  nuisances  within  the  limits  of  the  cor- 

continuance   of   a   nuisance,  does    not  poration,  did  not  take  away  the  juris- 

take  away   from   the  courts  of  equity  diction  of  chancery,  without  an  express 

their  jurisdiction  to  restrain  by^injunc-  provision  to  that  effect, 
tion  the  continuance  of   the  nuisance,        8.  Daniels  v.  Keokuk  Water  Works, 

since  such  courts  had  such  jurisdiction  61   Iowa  549;    Thornton   v.    Roll,    118 

prior  to  the  adoption   of   the  code  of  111.  350;    Brown  v.  Carolina  Cent.   R. 

1873.     Bushnell   v,   Robeson,  62  Iowa  Co.,  83  N.  Car.  128;  Daughtry  v.  Wa.r- 

540  ren,  85  N.  Car.  136;  Eason  v.  Perkins, 

Xlohigan.  —  How.  Mich.  Stat.,  c.  273,  2  Dev.  Eq.  (N.  Car.)  38;  Atty.-Gen.  v, 

provides  a  remedy  for  the  abatement  Lea,  3  I  red.   Eq.   (N.   Car.)  301.     But 

of  a   private  nuisance  where  the  com-  see  Dwight  v,  Hayes,  150  III.  273. 
plaining  party  has  recovered  therefor        In  Barnes  v,  Calhoun,   2  I  red.  Eq. 
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e.  Nominal  Damages,  —  Equity  will  not  ordinarily  interfere 
where  the  damages  resulting  from  a  nuisance  are  of  a  trifling  or 
merely  nominal  character,  * 

/  Threatened   Nuisances— (i)  When  Equity    Will   Not 

Interfere.  —  It  is  a  general  rule,  that  where  the  thing  complained 
of  is  not  a  nuisance /^r  se^  but  may  or  may  not  become  so  accord- 
ing to  circumstances,  and  the  injury  apprehended  is  eventual  or 
contingent,  equity  will  not  interfere.*     The  presumption  is  that 

(N.  Car.)  I9Q,  it  was  held  that  equity  unless  it  manifestly  appears    that  so 

would  exercise  its  po^er  to  enjoin  a  great  a  diflerence  will   exist  between 

nuisance  onl^  in  a  case  of  necessity  the  injury  to  the  individual  and  the 

where  the  evil  sought  to  be  remedied  public   convenience,   as   will    bear  no 

was    not    merely    probable,    but    un-  comparison,  or  that  the  erection  of  the 

doubted;    and  that  it  would   be   par-  dam  will  be  followed   by  irreparable 

ticularly  cautious  in  interfering  where  mischief.     Aity.-Gen.   v.   Lea,  3  Ired. 

the  apprehended  mischief  was  to  fol-  Eq.  (N.  Car.)  301. 

low    from    such    establishments    and  1.  McCord   v.    Iker,    12    Ohio    387; 

erections  as  had  a  tendency  to  promote  Smith  v.  Ingersoll-Sergeant  Rock  Drill 

public  convenience.  Co.,   12  Misc.   Rep.  (N.   Y.   C.    PI.)  5; 

Xiist  Be  a  Very  Strong  Case.  —  Where  Owen      v.     Phillips,     73     Ind.     284, 

the  public  interest  requires  the  doing  wherein   it  was  held  that  in  order  to 

of  a  certain  thing,  a  court  of  equity  warrant     interference    by    injunction 

will  not  enjoin  it  upon  the  ground  that  with  a  lawful  business  on  the  ground 

it  may  prove  a  private  nuisance,  un-  that  it  constitutes  a  nuisance,  the  in- 

less  a  very  strong  case  is  made  bv  the  jury  must  be  material  and  essential, 

bill  and  sustained  by  proofs.     Tnorn-  Minor  inconveniences  in  such  a  case 

ton  V.  Roll,  118  111.  350.  must  be  remedied  by  action  for  dam- 

Priyate  Advantage  Unit  Yield  to  Pub-  ages  and  not  by  injunction, 

lio  Benefit.  —  Where  a  jury  find  that  the  But  see  People  v.  Third  Ave.  R.  Co., 

rebuilding  of  a  proposed  mill  and  dam  45   Barb.  (N.  Y.)  63,   wherein   it  was 

would  overflow  and  render  useless  the  held  that  where  the  judge  had  found 

plaintiff's  land  and  injure  the  health  the  existence  of  a  nuisance   that  fact 

of  his  family,  but  that  the  mill  would  alone  on  a  trial  entitled  the   plaintiffs 

be   a    public    convenience,   pecuniary  to  an  injunction,  although  no  damage 

compensation  is  all  that  the  plaintiff  was    shown.     See    also    Wellborn    v. 

can  claim,  and  an  injunction  against  Davies,  40  Ark.  83. 

such  erection  will  be  refused  upon  the  Ixjnry  to  Kelghboring  Vegetation.  — 

principle  that  private  advantage  must  The  court  will  not  grant  an  injunction 

yield  to  public  benefit.     Daughtry  v.  to  restrain  the  working  of  collieries  or 

Warren,  85  N.  Car.  136;  Eason  v.  Per-  manufactories  on  the  ground  that  the 

kins,  2  Dcv.  Eq.  (N.  Car.)  38.  fumes  emitted  from  their  chimneys  are 

Where  Adequate  Compensation  Can  Be  injurious  to  the  neighboring   vegeta- 

Had  at  Law.  —  Where  the  public  benefit  tion,    unless    the    plaintiff   can    prove 

arising  from  the    maintenance   of  an  that  the  damage  thereby  occasioned  to 

alleged  nuisance  greatly  outweighs  a  his  property  is  actual,  substantial,  and 

private  and  individual  inconvenience  visible.     By  actual  damage,  the  court 

resulting  therefrom,  and  the  damages  means  damage  that  is  not  contingent, 

sustained  by  the  private  nuisance  can  prospective,  or  remote;  and  by  visible 

be  adequately  compensated  in  an  ac-  damage,  such  as  is  capable  of  being 

tion  at  law,  equity  will  not  interfere  perceived  by  an  ordinary  witness  and. 

by  injunction  to  abate  such  nuisance,  not  established  solely  by  scientific  evi- 

Daniels  v.   Keokuk  Water  Works,  61  dence.     Salvin   v.    North     Brancepeth 

Iowa  549.  Coal  Co.,  L.  R.  9  Ch.  705. 

Sreotion  of  Milldam.  —  In    the    case  2.  Ramsay  v.  Riddle,   i   Cranch  (C. 

of  the  erection  of  a  milldam,  a  court  C.)  399-,    Spooner  v.  McConnell,  i  Mc- 

of  equity  will  not  interfere  by  injunc-  Lean  (U.  S.)  337;  Laughlin  v.  Lamasco 

tion,  unless  it  be  shown  that  the  dam  City,  6  Ind.  223;  Hahn  v,  Thornberry, 

will   be  a    public  nuisance,   or,    if    a  7  Bush  (Ky.)403;    Pfingst  v.  Sen n,  94 

private  nuisance  only  to  an  individual,  Ky.  556;  Green  v.  Lake,  54  Miss.  540; 
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a  person  entering  into  a  legitimate  business  will  conduct  it  in  a 

proper  way,  so  that  it  will  not  constitute  a  nuisance;^  and  so, 
where  a  building  in  course  of  erection,  or  about  to  be  erected, 
will  not  of  itself  constitute  a  nuisance,  equity  will  not  enjoin  it  on 

the  ground  that  it  may  be  used  for  a  purpose  which  will  make  it 
a  nuisance.*     If  the  building  is  in  fact  used  in  such  a  manner  as 

Butlcr  V.  Rogers,  9  N.  J.  Eq.  487;  Ross  Co.,  20  N.  J.  Eq.  201;  Flint  v,  Russell, 

V.  Butler,  19  N.  J.  Eq.  294;  Cleveland  5  Dill.  (U.  S.)  151. 

V.  Citizens'  Gas  Light  Co.,  20  N.J.  Eq.  In  Bowen  v.  Mauzy,  T17  Ind.  258,  it 

201;    Rochester  v.  Curtiss,  Clarke  Ch.  was  held  that  in  order  to   restrain   a 

(N.  Y.)  336:  Stilwell  V.  Buffalo  Riding  person  from  commencing  the  operation 

Academy,  21  Abb.  N.  Cas.  (N.  Y.  Su-  of  a  business    in  itself  legitimate,   it 

preme  Ct.)472;  Ellison  v.  Washington,  should   be  made  to  appear  that   the 

5  Jones  Eq.  (N.  Car.)  $7.  person  about  to  enter  into  such  busi- 

In   Ripon   v.  Hobart,  3   Myl.  &  K.  ness  threatens  and  intends  to  conduct 

177,  Lord  Chancellor  Brougham  said  the  business  in  a  manner  which  will 

that  **  no  instance  can  be  produced  of  constitute  a  nuisance. 

the  interposition  by  injunction"  in  case  Erection  Porbidden  by  City  OrdinanOM. 

of  an  eventual  or  contingent  nuisance.  —  Where  the  erection  of  buildings  not 

In  Hough  V.  Doylestown  Borough,  4  nuisances/^  j^  is  forbidden  by  a  city 

Brews.  (Pa.)  333,  it  was  held  that  in  ordinance,  equity  will  not  interfere  by 

order  for  equity  to  enjoin   a  private  injunction  to  enforce  such  ordinances, 

nuisance  the  danger  must  be  impend-  Sheldon  v.  Weeks,  51  111.  App.  314. 

ing  and  imminent  and  the  effect  cer  Kviaanoe  Denied  by  Answer.  —  Where 

tain,     not    resting    on    hypothesis    or  the  facts  stated  in  a  bill  seeking  an 

conjecture,  but  established  by  conclu-  injunction  against   the  erection   of  a 

sive  evidence.     If  the  injury  be  doubt-  building  on  the  ground  that  it  would 

ful,  eventual,  or  contingent,  or  if  the  constitute  a  nuisance  to  the  adjoining 

matter  complained  of  is    not  per  se  a  property,  were  denied  by  the  answer, 

nuisance,   an   injunction   will   not    be  it  was  held  that  equity  would  not  grant 

granted.     In  cases  of  prospective  nui-  a  preliminary  injunction  to  restrain  the 

sance,  a  court  of  equity  will  not  inter-  erection.     Flint  v.  Russell,  5  DiU.  (U. 

fere  unless  the  damages  to  be  appre«  S.)  151.     See  also  Mygatt  v.  Goetchins, 

bended  wilt  be  serious,  nor  when,  upon  20  Ga.  350. 

balancing  the  inconveniences  or  in-  Eftabllshment  Promoting  Pnblie  Con- 
juries,  greater  injury  will  be  inflicted  Tonienoo.  —  A  court  of  equity  will  only 
by  granting  than  by  refusing  an  in-  exercise  the  power  to  restrain  nui- 
j unction.  sances    in    the  course  of  erection  in 

Vniianeo  Dtnied  in  Anfwor.  —  Where  cases    of     necessity    where    the    evil 

the  thing  complained  of  will  not,  ^n'ma  sought    to    be   remedied  is   not    only 

/<7ri>,  be  a  nuisance,  and  the   answer  probable  but  certain;  and  it  will  be  the 

denies  that  it  will  be  such,  the  pre-  less  inclined    to    interfere  where  the 

liminary  injunction  will  be  dissolved,  establishment  from  which  the  injury  is 

and  if  injury  thereafter  results  from  apprehended  will  have  a  tendency  to 

the  alleged  nuisance,  ample  relief  can  promote  the  public  convenience.     Har- 

be  afforded  by  the  jury  at  the  hearing,  rison  v.  Brooks,  20  Ga.  537. 

Mygatt  V.  Goetchins,  20  Ga.  350.     See  Powder  House.  —  A  court  of  equity  is 

also   Flint  r.   Russell,   5   Dill.   (U.   S.)  not  authorized  to  enjoin  the  erection  of 

151.  a  powder  house  on  the  mere  possibility 

1.  Bowen  v.  Mauzy,  117  Ind.  258.  that  it  may  result  in  injury  to  those  re- 

8.  Depierris  v.  Mattern,  (Supreme  siding  in  the  vicinity.  Dumesnil  v. 
Ct.)  10  N.  Y.  Supp.  626;  Harrison  v.  Dupont,  18  B.  Mon.  (Ky.)  804;  Dun- 
Newton,  I  Code  Rep.  N.  S.  (N.  Y.  C.  ning  v.  Aurora,  40  111.  481. 
PI.)  207;  Dunning  v.  Aurora,  40  111.  Blanghtor  Fonse.  —  An  injunction 
481:  Keiser  r.  Lovett,  85  Ind.  240;  will  not  be  granted  to  restrain  the 
Shiras  v.  dinger,  50  Iowa  571;  Dumes-  erection  of  a  slaughter  house  and  place 
nil  V,  Dupont,  18  B.  Mon.  (Ky.)  804;  for  keeping  hogs,  where  by  the  answer 
Atty.-Gen.  v.  Steward,  20  N.  J.  Eq.  and  affidavits  It  appears  that  the  de- 
415;  Cleveland  v.  Citizens'  Gas  Light  fendants  intend  to  carry  on  the  busi- 
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to  create  a  nuisance,  its  use  for  such   purpose   will  then  be 
enjoined.* 

(2)  When  Equity  Will  Interfere.  —  However,  an  equity  court 
may  in  proper  cases  grant  preventive  as  well  as  remedial  relief, 
and  where  a  threatened  act  must,  from  its  character,  necessarily 
result  in  a  nuisance,  equity  will  interfere  by  injunction.* 

ness  so  as  not  to  be  a  nuisance.     Atty.-  must  be  an  absolute  certainty  of  its 

Gen.  V.  Steward,  20  N.  T.  Eq.  415.  need.     If  so  it  could  rarely  be  invoked. 

Stable.  —  The  court  refused  to  enjoin  It  is  true,  the  party  cannot  act  upon  a 

a  stable  at  the  instance  of  an  adjoin-  mere   fear  or  apprehension,    a    mere 

ing  lot  owner,  where  his  residence  and  possibility  or  theoretical  injury;   but, 

well  were  twenty-five  or  thirty  feet  dis-  if  the  danger  be  probable  and  threaten- 

tant  from  such  structure,  and  it  did  not  Ing,  he  may  invoke  its  aid.  and  need 

appear  that  such  person,  his  family,  or  not  delay  until  the  injury  is  actually 

his  property  would  ever  be  injured  by  inflicted.     If  this  were   required,   the 

the  erection  of  the  stable.     Keiser  v,  effectiveness  of  the  writ  would  be  de- 

Lovett,  85  Ind.  240.  stroyed.     There  must  be  good  ground 

Where  a  livery  stable  which  was  a  to  apprehend  injury  of  such  a  character 

source  of  annoyance  had  been  burned  that,  if  it  be  inflicted,  adequate  com- 

down,  the  court  refused  to  enjoin  the  pensation  will  be  impossible.    The  writ 

rebuilding  of  the  same,  since  it  might  must  be  applied  with  care;  but,  if  the 

be  so  modified  as  not  to  be  a  nuisance,  danger  be  threatening,  and   likely  to 

Shiras  v,  Olinger,  50  Iowa  571.  ensue,  as  it  seems  to  us   is  the  case 

1.  Atty. -Gen.  v.  Steward,  20  N.  J.  Eq.  here,  it  may  properly  be  resorted  to, 
415;  Cleveland  t/.  Citizens'  Gas  Light  and  without  it  equity  would  in  large 
Co.,  20  N.  J.  Eq.  201.  measure  be  without  the  power  to  per- 

2.  Wahle  f.  Keinbach,  76   111.   322;  form  its  office." 

Sheldon  v.  Weeks,  51   111.  App.   314;  PencUng  Trial  at  Law. —  The  juris- 

People  V.  St.  Louis,  10  111.  351;  Bowen  diction  of  courts  of  equity  in  affording 

V.  Mauzy,  117  Ind.  258;  Gates  v.  Blin-  preventive    relief    in   cases  of  public 

coe,    2     Dana    (Ky.)    159;     Miley     v.  nuisances  is  clearly  defensible  where 

A'Hearn,  (Ky.  1892)  18  S.  W.  Rep.  529;  the  fact  of  nuisance  is  placed  beyond  a 

Wolcott  V.  Melick,   11   N.  J.   Eq.  204;  doubt.     And  even  where  the   fact  of 

Cleveland  v.  Citizens'  Gas  Light  Co.,  nuisance  is  questionable,  equity   will 

20  N.  J.  Eq.  201.     And  see  Biddle  f.  sometimes  afford  relief  by  injunction 

Ash,  2  Ashm.  (Pa.)  211.  until  a  trial  at  law  can  be  had,  where 

In  Bowen  v.  Mauzy,  117  Ind.  258,  its  denial  would  produce  great  public 
the  court  said:  '*  In  a  proper  case  an  inconvenience.  State  v.  Mobile,  5 
injunction  will  lie  to  prevent  the  use  of  Port.  (Ala.)  279;  Williamson  v.  Car- 
property  for  operating  a  business  which  nan,  i  Gill  &  J.  (Md.)  184.  And  see 
is  a  nuisance  per  sr,  and  even  to  be  next  section. 

used  for  a  business  not  a  nuisance /<'r  But  in  all  such  cases  a  strong /rtma 

se^  if  threatened  and   intended   to  be  facie  case    mu5t    be   made.     Bliss   v, 

conducted  in  an  improper  manner,  so  Kennedv,  43  111.  67. 

as  to  constitute  a  nuisance.     An   in-  Preliminary  Ixgunotion  Made  FerpetaaL 

junction  will  lie  to  prevent  a  nuisance  — On  final  hearing,  upon  bill  and  an- 

threatened  and  in  progress,  as  well  as  swer,  a  preliminary  injunction  will  be 

to  at  ate  one  already  in  existence."  made  perpetual  where  it  appears  from 

In  Miley  v.  A'Hearn,  ^Ky.  1892)  18  the  pleadings  that  the  defendants  in- 

S.   W.  Rep.   529,  the  court  said:    "A  tend  to  do  some  act  charged  in  the  bill, 

party  is  not  required,  however,  to  wait  which  would  be  a  nuisance  to  the  pub- 

until  the  injury  is  inflicted.     The  ob-  lie  or  an  injury  to  the  complainants, 

jftct  of  the  writ  is   preventive.     Like  Atty.-Gen.  v.  Steward,  21    N.  J.    Eq. 

the  interdict  of  the  civil  law,  it  wards  off  340. 

the  injury.     It  is  true,   it  cannot  be  Ktdaanoe  Vot  Aotual  TTntll  After  BepU- 
called  into  exercise  unless  the  right  of    cation.  —  Where  the  existence  of  an  ac- 

the  party  invoking  it  be  certain,  and  a  tual  nuisance  had  been  proved,  it  was 

necessity  exists  for  its  aid.     In  other  held   to  be  no  objection  to  a  bill  to 

words,  the  case  must  be  a  clear  one.  restrain  an  anticipated,  nuisance   that 

But  this  does  not    mean    that  there  the    nuisance    was    prospective    only 

1130  Volume  XIV. 


Iiitf  la  SfBtty. 


NUISANCES. 


JinitdiettoA. 


g.  Necessity  for  Establishing  Right  at  Law  — (i)  When 

Necessary  —  (a)  la  e«i«nL  —  It  may  be  laid  down  as  a  general, 
though  rather  elastic  rule,  subject  to  certain  broad  exceptions 
noted  hereafter,*  that  equity  will  not  ordinarily  grant  an  injunc- 
tion against  a  nuisance  until  the  plaintiff's  right  has  been  estab- 
lished by  a  jury  trial.*    Thus,  where  the  thing  complained  of 

until  after  the  date  of  replication  being  v.  Raney,  130  Pa.  St.  546;  Com.  v, 
filed.     UmfreviUe  tr.  Johnson,  L.  R.  10    Croushore,   145  Pa.  St.  157;    A^ood  v. 


Ch.  58a. 

1.  See  infra,  IV.  I.  g.  (2)  When  Not 
Necessary, 

S.  Alabama, —  Ogle  tree  ».  McQuaggs, 
67  Ala.  $80;  Rouse  v.  Martin,  75  Ala. 
510. 

Delaware.  —  Harlan,  etc.,  Co.  v. 
Paschall,  5  Del.  Ch.  435. 

Florida.  —  Shivery  v.  Streeper,  24 
Fla.  103;  Thebaut  v,  Canova,  11  Fla. 

143. 
Georgia.  —  Powell    v.    Macon,    etc., 

R.  Co..  92  Ga.  209. 

Illinois.  —  Dunning  V.  Aurora,  40  111. 


McGrath,  150  Pa.  St.  451. 

South  Carolina,  —  Kennerty  v.  Eti- 
wan  Phosphate  Co..  17  S.  Car.  411. 

Tennessee.  —  Caldwell  v,  Knott,  10 
Yerg.  (Tenn.)  209;  Kirkman  v.  Handy, 
II  Humph.  (Tenn.)  406. 

United  States.  —  Parker  v.  Winni- 
piseogee  Lake  Cotton,  etc.,  Co.,  2 
Black  (U.  S.)  545. 

England.  —  Atty.-Gen.  v.  United 
Kingdom  Electric  Tel.  Co.,  8  Jur.  N. 
S.  583;  Elmhirst  v.  Spencer,  2  Macn. 
&  G.  45. 

In  St.  James'  Church  v.  Arrington, 


481;  Bliss  V.  Kennedy,  43  111.  67;  Lake  36  Ala.  546,  the  court  said:    *'  Both  in 

View  V.   Letz,  44  111.   81;    Wahle    v.  England  and    the    United  States  the 

Reinbach,    76    111.   322;    Thornton    v.  courts  are  exceedingly   unwilling    to 

Roil,  118  111.  350;  Oswald  V.  Wolf,  129  interfere,  until  the  nuisance  has  been 

111.  200;  D wight  V.  Hayes,  150  111.  273;  established  by  a  trial  at  law.     Unless 

Nelson  v.  Milligan,  ]$i  111.  462;  Robb  the     nuisance    has    been     previously 

V.    La    Grange,    158    111.   21;    Ilifif  v.  established  at  law,  it  must  be  *  a  strong 

School    Directors,    45    111.   App.    419;  and     mischievous    case    of     pressing 

Fin?gan   v.    Allen,   46   III.   App.   553;  necessity,' to  entitle  the  party  to  an  in- 

Hayes  v.  Dwight,  49  III.  App.  530.  junction." 

Maine,  —  Porter  v.  Witham,  17  Me.  In  Nelson  v,  Milligan,  151  111.  462,  it 

294;  Jordan  v.  Woodward,  38  Me.  423;  was  held  that  the  jurisdiction  of  equity 

Varney  v.  Pope,  60  Me.  192;  Rockland  to  enjoin  the  erection  or  continuance 

V.  Rockland  Water  Co.,  86  Me.  55.  of  a  nuisance  at  the  suit  of  a  private 

Massachusetts,  —  Ingraham  y.   Dun-  individual  is  always  reluctantly  exer- 


nell.  5  Met.  (Mass.)  118;  Dana  v. 
Valentine,  5  Met.  (Mass.)  8. 

Mississippi.  —  Green  v.  Lake,  54 
Miss.  540. 

New  Hampshire.  —  Bumham  v. 
Kempton,  44  N.  H.  78;  Eastman  v. 
Amr)skeag  Mfg.  Co..  47  N.  H.  71. 

New  Jersey,  —  Shields  v.  Arndt,  4  N. 


cised  until  the  existence  of  the  nui- 
sance has  been  found  by  a  jury;  and 
is  never  exercised,  unless  both  the 
nuisance  and  the  resulting  injury  are 
shown  clearly  by  the  evidence. 

In  Kaine  the  rule  is  stated  to  be  that 
equity  will  not  grant  an  injunction 
against  a    nuisance    unless  the  com- 


T.  Eq.  234;    Atty.-Gen.  v.  Heishon,  18  plainant's  rights  have  been  settled  in 

N.  J.  Eq.  410;    Carlisle  v.  Cooper,  18  an  action  at  law,  or  long  enjoyed  with- 

N.  J.  Eq.  241.  21  N.  J.  Eq.  576.  out    interruption,   or  unless    there  is 

New  York.  —  Phoenix  v.  Emigration  imminent  danger  that  the  threatened  in- 

Com'rs.  I  Abb.  Pr.  (N.  Y.  Super.  Ct.)  jury  will  result  in  irreparable  damage. 

466;    Benner   v.  Jordan,   2   Edm.  Sel.  Varney  v.  Pope,  60  Me.  192;  Jordan  v. 

Cas.  (N.  Y.)  473;    Van   Bergen  v.  Van  Woodward,  38  Me.  423;  Porter  v.  Wit- 

Ber^en,  3  Johns.  Ch.  (N.  Y.)  282.  ham,  17  Me.  294;    Rockland  v.  Rock- 

North       Carolina.  —  Atty.-Gen.       v.  land  Water  Co.,  86  Me.  55. 

Hunter,  i  Dev.  Eq.  (N.  Car.)  12.  To    Prorent   Irreparable   Ixgnry.  —  In 

Ohio,  —  McCord  v.  Ikcr,  12  Ohio  387.  order  for  equity  to  enjoin  a  nuisance, 

Pennsylvania.  —  Hieskell  v.  Gross,  3  where  the  plaintiff's  right  is  doubtful 

Brews.  (Pa.)  430;    Grey  v.  Ohio,  etc.,  and  has  not  been  established  at  law,  a 

R.  Co.,  I  Grant's  Cas.  (Pa.)  412;  Rhea  case  of  pressing  and  urgent  necessity 

V.  Forsyth,  37  Pa.  St.  503;  New  Castle  to  prevent  irreparable  injury  must  be 

1131  Volume  XIV, 


Bniti  in  Equity.                         NUISANCES.  Yvriidietioii. 

does  not  per  se  constitute  a  nuisance,  but  may  only  prove  so 
according  to  circumstances,  a  court  of  equity  will  generally  not 
interfere  until  a  previous  trial  at  law  has  been  had.*     And  so 

equity  will  decline  to  interpose  where  the  complainant's  title  is 
doubtful,'  or  when  the  fact  of  nuisance  is  disputed  or  the  evidence 
conflicting.'     In  such  cases,  if  there  is  no  valid  objection  to  the 

made  out.     Hieskell  v.  Gross,  3  Brews,  graham  v.  Dunnell,  5  Met.  (Mass.)  n8; 

(Pa.)  430;    Wahle  v.  Reinbach,  76  III.  Dana  v.   Valentine,  5  Met.  (Mass.)  8; 

322;    Atty.-Gen.  v.   Heishon,  18   N.  J.  Shields  v.  Arndt,  4  N.  J.  Eq.  234;  Car- 

Eq.  410;  Van  Bergen  v.  Van  Bergen,  2  lisle  v.  Cooper,  21  N.J.  Eq.  576;  Atiy.- 

Johns.   Ch.  (N.  V.)  272;    Kennerty  v.  Gen.   v.  Hunter,  1   Dev.  Eq.  (N.  Car.) 

Etiwan  Phosphate  Co.,  17  S.  Car.  411.  12;    Hieskell  v.  Gross,  3   Brews.  (Pa.) 

See  also  Dunning  z/.  Aurora,  40  111.481.  430;    Rhea  v.  Forsyth,  37  Pa.  St.  503; 

Vniianoe  Long  in  Ezistenoe. —  Where  Caldwell    v.   Knott,   10  Yerg.   (Tenn.) 

a  nuisance  has  existed  for  a  long  time,  209. 

equity  will  generally  decline  to  grant  In    Porter  v.  Witham,  17  Me.   294, 

an  injunction  until  the  right  has  been  where  adjacent  landowners  about  the 

settled  at  law.     Caldwell  v.  Knott,  10  same  time  proceeded  to  erect  separate 

Verg.  (Tenn.)  209;  Ronayne  v.  Loran-  dams  in  a  stream,  and  the  lower  dam 

ger,  66  Mich.  373;    Reid  v,  GifTord,  6  rendered  the  upper  one  useless,  it  was 

Johns.  Ch.  (N.  Y.)  19.  held  that  equity  would  not  enjoin  the 

Depend!   on  GircnmstanoM  of  Caeo.  —  proprietor  of  the  lower  dam  from  com- 

Whether  this  court   will  interfere   by  pleting  it  or  interfere  to  abate  it  as  a 

injunction  to  prevent  the  nuisance,  or  nuisance  before  the  rights  of  the  party 

leave  the  party  to  establish  his  right  at  were  determined  at  law. 

law,  must  depend  on  the  particular  cir-  Person  Claiming  Adversely  to  Flaintiif. 

cumstances  of  each  case.     Robeson  v.  —  Equity  will   not  enjoin  the  obstruc- 

Pittenger,  2  N.  J.  Eq.  57.  tion  of  a  private  right  of  way  over  the 

Trial  by  Conrt  —  Waiver  of  Jnry  Trial,  land  of  another  by  a  person  claiming 
—  Where  the  parties  consent  to  a  trial  adversely  to  the  plaintiff,  where  the 
by  the  court  on  the  merits,  the  objec-  plaintiff  has  not,  for  a  long  lime,  been 
tion  that  equity  does  not  ordinarily  in-  in  the  auiet  and  uninterrupted  enjoy- 
tervene  in  cases  of  nuisance  until  the  ment  of  such  right  of  way,  or  his  right 
existence  of  the  alleged  nuisance  is  has  not  been  established  at  law,  or  is 
established  at  law  is  waived.  Ladd  v.  not  clear,  but  is  disputed  and  doubt- 
Granite  State  Brick  Co.,  (N.  H.  1895)  ful.  Oswald  v.  Wolf,  129  111.  200. 
37  Atl.  Rep.  1041.  3.  Parker     v,    Winnipiseogee    Lake 

When  Sights  Considered  Established  —  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545; 

Appeal    Pending.  —  A  plaintiff's   rights  Com.  v.  Croushore,   145   Pa.  St.  157; 

at  law  will  not  be  considered  as  estab-  Wood   v.    McGrath,    150  Pa.   St.   451; 

lished  when   he  has  obtained  a  judg-  New  Castle  v.  Raney,  130  Pa.  St.  546. 

ment,   but  a   writ  of    review   is   still  The  Qnestion  of  the  EziBtence  of  a  Vnl- 

pending.     Eastman  v.  Amoskeag  Mfg.  sance  is  one  peculiarly  appropriate  for 

Co.,  47  N.  H.  71.  the    jury,    and    ordinarily    when    the 

1.  Ogletree  v.  McQuaggs,  67  Ala.  event  of  a  suit  in  equity  is  dependent 
580;  Rouse  V.  Martin,  75  Ala.  510;  on  a  legal  right,  such  right  must  be 
Shivery  v,  Streeper,  24  Fla.  103;  The-  ascertained  in  an  action  at  law  before 
baut  V.  Canova,  n  Fla.  143;  Thornton  equity  can  grant  relief.  Nelson  v, 
V.    Roll,   118  111.  350;    Lake  View   v.  Milligan,  151  III.  462. 

Letz,  44  111.81;  Iliff  z/.  School  Direct-  Bill  DismisBed  Without  Prqadice.-- 
ors,  45  111.  App.  419;  Finegan  v.  Allen,  Where  a  bill  10  enjoin  the  construction 
46  111.  App.  553;  Hayes  r.  Dwight,  49  of  a  sewer  is  brought  too  soon  to  deter- 
Ill.  App.  530;  Phoenix  v.  Emigration  mine  fully  whether  such  sewer  will 
Com'rs,  I  Abb.  Pr.  (N.  Y.  Super.  Ct.)  constitute  a  nuisance,  and  there  is  not 
466;  Benner  v.  Jordan,  2  Edm.  Sel.  sufficient  evidence  to  show  that  a  nui- 
Cas.  (N.  Y.)  473;  Grey  v.  Ohio,  etc.,  R.  sance  will  be  created,  the  bill  should  be 
Co.,  I  Grant's  Cas.  (Pa.)  412;  New  dismissed  without  prejudice.  Robb  v. 
Castle  V.  Raney,  130  Pa.  St.  546;  Kirk-  La  Grange,  158  111.  21,  modifying  57 
man  v.  Handy,  11  Humph.  (Tenn.)  406.  111.  App.  386.     See  also  New  Castle  v, 

2.  Oswald  V.  Wolf,  129  111.  200;  In-  Raney,  130  Pa.  St.  546. 
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bill  and  there  is  danger  of  irreparable  injury,  the  court  may  order 
a  temporary  injunction  to  restrain  the  defendant  until  the  right 
can  be  tried  at  law.  * 

(b)  WliAt  BqniTAlent  to  Yerdiet.  —  Where  a  master,  commissioner,  or 
arbitrator  is  appointed  by  a  court  of  equity  to  inquire  into  the 
existence  of  an  alleged  nuisance,  his  report  in  regard  thereto  is 
deemed  to  be  equivalent  to  the  verdict  of  a  jury.* 

(o)  Bfiot  of  Jndgmeat  at  law.  —  Where  the  existence  of  a  nuisance 
has  been  established  at  law,  a  court  of  equity  will  generally  grant 
an  injunction  to  prevent  further  injury,  if  the  nuisance  is  continu- 
ous or  constantly  recurring.*  But  the  court  will  not  grant  an 
injunction  as  a  matter  of  course  after  a  verdict  at  law.  It  will 
consider  all  the  circumstances,  the  consequences  of  such  action, 
and  the  real  equity  of  the  case.*    And  so,  while  equity  will  gen- 

1.  Ingraham    v.    Dunnell,     5     Met.  the  award,  the  company  added  to  its 

(Mass.)  118;  Dana  v.  Valentine,  5  Met.  works,  and  built  a  third  retort-house. 

(Mass.)  8;  Thebaut  v,  Canova,  11  Fla.  On  a  bill  filed  for  a  perpetual  injunc- 

143;  State  V,  Mobile,  5  Port.  (Ala.)  279;  tion,  it  was  held  that  the  award  of  the 

Williamson    v.    Carnan,    i   Gill   &  J.  arbitrator  sufficiently  established   the 

(Md.)  184;    Burnham  v.  Kempton,  44  right  of  the  marlcet-gardener,  at  law, 

N.    H.   78;    Parker  v,   Winnipiseogee  to  such  injunction,  without  the  verdict 

Lake  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  of  a  jury.     Imperial  Gas-Light,   etc., 

545.  Co.  V.  Broadbent,  5  Jur.  N.  S.  1319. 

8.  Xaiter.  —  Where  the  issues  of  fact  8.  Paddock  v.  Somes,  102  Mo.  226; 

involved  in  an  equity  suit  for  an  in-  St.   James*   Church   v,   Arrington,   36 

junction   against  a   nuisance  are    re>  Ala.    546;    Davis    v.    Lambertson,    56 

ferred  to,  and  found  by  a  master,  his  Barb.  (N.  Y.)  480. 

findings  are  equivalent  to  a  trial  by  In  Miller  v.  Trueheart,  4  Leigh  (Va.) 

jury  as  to  the  extent  of  the  nuisance.  569,  where  a  milldam  caused  stagna- 

Atlanta  Mills  v.  Mason,  120  Mass.  244.  tion  of  water,  whereby  the  health  of 

Ckmuniitioncr.  —  Where     a     commi*'-  the  neighbors  was  impaired,  one  of  the 

sioner  was*  appointed   by  a  court  cf  neighbors  brought  an  action  at  law  for 

equity  to  ascertain  whether  the  struct-  damages  against  the  mill-owners  and 

ure  complained  of  constituted  a  nui-  recovered.     Afterwards  the  dam   was 

saMce,    his    report    was    held     to    be  carried   away,   and  the  owners    were 

equib'alent  to  the   verdict  of  a  jury,  proceeding  to  erect  a  new  one,  where- 

Pennsylvania  zr.  Wheeling,  etc.,  Bridge  upon  the  plaintiff  in   such  judgment 

Co  ,  13  How.  (U.  S.)  518.  filed  a  bill  for  an  injunction.     It  was 

Arbitrator.  —  In   1832  a  market  gar-  held  that  the  court  of  chancery  ought 

dener  became  the  occupier  of  land  and  to  enjoin  the  erection  of  the  dam   un- 

premises  adjoining  the  works  of  a  gas  less  it  should  be  made  to  appear  that 

company.     In    1836   he   took  a  lease,  such  precautions  had  been  taken   as 

which  would  have  expired  in  1853,  but  would   avoid  the  nuisance  in  future, 

in  1850  he  obtained  a  renewal  of  this  which  fact  ought  to  be  ascertained  by 

lease   until   1874.     At  the  time  of  the  a  jury. 

last  renewal  the  company  was  enlarg-  Where  IToininal  Damages  Beeorered. — 

in^   its    works  and    building    a    new  Courts    of    equity   will    more  readily 

retort-house,  much  larger  and  nearer  grant  an  injunction  against  a  nuisance 

the  market-gardener's  premises.      He  in  a  case  where  the  damages  recov- 

brought  an  action  in  1854,  against  the  ered   in  an  action  at  law  are  merely 

company  for  damages  for  the  nuisance  nominal  and  inadequate  to  prevent  a 

which  the  works  occasioned  to  him  as  repetition  of  the  injury.     Paddock  v, 

a  market-gardener.     On  the  case  com-  Somes,  102  Mo.  226. 

ing  on  for  trial,  a  reference  was  agreed  4.  Parker    v,    Winnipiseogee    Lake 

up^n,  and  the  arbitrator,  by  his  award.  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545. 

found  that  damage  had  accrued  to  a  AppUcation  Addreeied  to  Diseretion  of 

considerable  extent.    Notwithstanding  Court.  —  The  application  to  a  court  of 
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erally  refuse  an  injunction  if  the  verdict  at  law  is  in  favor  of  the 
defendant,*  yet  such  is  not  necessarily  the  case.' 

(2)  When  Not  Necessary  —  (a)  In  0«ncraL  —  The  rule  requiring 
that  the  complainant*s  right  be  first  established  at  law  before 
equity  will  enjoin  a  nuisance,  has  been  much  relaxed  in  modern 
times;  and  it  is  now  the  generally  accepted  doctrine,  that  where 
the  complainant's  right  is  clear  and  undoubted,  and  the  injury  is 
such  in  its  nature  or  extent  as  to  call  for  the  interposition  of  a 
court  of  equity,  an  injunction  will  be  granted  without  requiring 
a  previous  resort  to  a  court  of  law.' 

(b)  Eziitenoa  of  VvlfanM  XuiifiBft.  —  Where  the  thing  sought  to  be 
prohibited  is  a  nuisance /^r  se^  or  where  its  contemplated  use  will 

equity  to  restrain   a  nuisance  is  ad-  Knott,  10  Yerg.  (Tenn.)  209;    Brew  v. 

dressed  to  the  sound  discretion  of  the  Van  Deman,  6  Heisk.  (Tenn.)  433. 

chancellor,  and  the  power  being  ex-  United    States.  —  Parker    v.    Winni- 

traordinary  in    its    character  will    be  piseogee    Lake    Cotton,    etc.,    Co.,    2 

exerted  only  in  cases  of  necessity  to  Black  (U.  S.)  545. 

prevent  mischiefs  for  which  there  is  no  In  Atty.-Gen.  v.  Hunter,  i  Dev.  £q. 

adequate  remedy  at  law  not  withstand-  (N.  Car.)  12,  wherein  the  bill  charged 

ing  the  title  of  the  plaintifif  may  have  that  the  defendant's  milldam  injured 

been  already  established  at  law.     Bas-  the  health  of  the  relators,  an  injunc- 

sett  V.  Salisbury  Mfg.  Co.,  47  N.   H.  tion  was  perpetuated,  notwithstanding 

426.  the  defendant  had  been  indicted  for  the 

1.  Durant  v.  Williamson,  7  N.  J.  Eq.  same   nuisance,    on    which   there  had 

547.     See  also  Davidson  v,  Isham,  9  been  a  mistrial,  and  although  an  in- 

N.  J.  Eq.  186.  dictment  was  still  pending. 

S.  Minke  v.   Hopeman,  87   III.  450,  In   Parker  v.   Winnipiseogee    Lake 

wherein  it  was  held  that  eauity  would  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545, 

not  be  deprived  of  its  jurisdiction  to  it  was  stated  that  where  an  injunction 

abate  a  nuisance  by  the  fact  that  the  against  a  nuisance  is  granted  without 

defendant  had  been  already  tried  on  a  trial  at  law,  it  is  usually  upon  the 

an   indictment   for  maintaining    such  principle  of   preserving  the    property 

nuisance  and  acquitted.  until   a    trial   at   law   can  be  had.     A 

3.  Alabama.  — Niqinger  v.  Norwood,  strong  prima  facie  case  of  right  must 

72  Ala.  277.  be  shown,  and  there  must  have  been 

Illinois,  —  Dwight  v.  Hayes,  150  111.  no  improper  delay.  The  court  will 
273;  Oswald  V.  Wolf,  129  111.  200;  consider  all  the  circumstances  and  ex- 
Green  V.  Oakes,  17  III.  249.  ercise  a  lawful  discretion. 

Michigan.  —  White  v.  Forbes,  Walk.  A  Long  E^joymmit  of  a  Bight  will  en- 

(Mich.)  112.  title  the  party  to  an  injunction  to  re- 

Mississippi.  —  Learned   v.    Hunt,   63  strain  a  private  nuisance,  even  though 

Miss.  373.  the  defendant  may    deny    the   right; 

New  Jersey.  —  Stanford  v.  Lyon,  37  and  the  court  will  exercise  its  discretion 
N.  J.  Eq.  94;  Holsman  v.  Boiling  whether  to  order  a  trial  at  law  or  not. 
Spring  Bleaching  Co.,  14  N.  J.  Eq.  335;  before  granting  an  injunction,  always 
Carlisle  v.  Cooper,  18  N.  J.  Eq.  241,  21  inclining,  if  there  be  reasonable  doubt, 
N.  J.  Eq.  576;  Shields  v.  Arndt,  4  N.  to  put  the  case  to  a  jury.  Shields  v. 
J.  Eq.  234;  Newark  Plank  Road,  etc.,  Arndt,  4  N.  J.  Eq.  234.  See  also  Car- 
Co.  V.  Elmer,  9  N.  J.  Eq.  790.  lisle  v.  Cooper,  21  N.  J.  Eq.  576;  Stan- 

New  York.  —  Gardner  v.  Newburgh,  ford  v,  Lyon,  37  N.  J.  Eg.  94. 

2  Johns.  Ch.  (N.  Y.)  162;  Olmsted  v.  Vuiianoe  in  Waterconrae.  —  Where  a 

Loomis,  9  N.  Y.  423.  complainant  seeks    protection   in   the 

North       Carolina.  —  Atty.-Gen.      v.  enjoyment  of  a   natural    watercourse 

Hunter,  i  Dev.  Eq.  (N.  Car.)  12.  upon  his  land,  the  right  will  ordinarily 

Pennsylvania.  —  Hacke's  Appeal,  loi  be  regarded  as  clear.     The  mere  fact 

Pa.  St.  245.  that  the  defendant  denies  the  right  by 

Tennessee. — Vaughn      v.     Law^     i  his  answer,  or  sets  up  title  in  himself 

Humph.    (Tenn.)    123;     Caldwell     v.  by  adverse  user,  will  not  entitle  him  to 
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necessarily  make  it  a  nuisance,  equity  will  interfere  to  prevent 
irreparable  injury  without  requiring  a  preliminary  determination 

of  the  facts  by  a  jury.*  And  in  general  chancery  will  enjoin  a 
nuisance,  without  a  previous  trial  at  law,  where  the  fact  of  its 
existence  is  undoubted.* 

(e)  BtiMdy  at  Law  Inadequata.  —  Where,  from  the  nature  of  the  case, 
an  action  at  law  cannot  afford  adequate  redress  against  a  nuisance, 

equity  will  grant  an  injunction  without  first  requiring  that  the 
plaintiff's  right  be  established  at  law.' 

an  issue  before  the  allowance  of  an  in-  vent  the  creation  and  maintenance  of 

junction.     Carlisle  v.  Cooper,  21  N.  J.  the  nuisance.     Smith  7'.  McDowell,  148 

Eq.  576.     See  also  Olmsted  v.  Loomis,  111.  51. 

9  N.  y.  423:  Gardner  v.  Newburgh,  2  2.  Demopolis  v.  Webb,  87  Ala.  659; 

Johns.  Ch.  (N.  Y.)  162.  Robb  v.  La  Grange,  158  111.  21;  Schlue- 

IMaiidaiit  DMiying  PlaintiiTi  Bight.—  ter  v.  Billigheimer,  14  Cine.  Wkly.  L. 

In  a  suit   to  enjoin  a  nuisance  if  the  Bui.  224;  McCIung  v.  North  Bend  Coal, 

complainant's  right  is  clear,  the  mere  etc.,  Co.,   (C.    PI.)  31    Ohio   L.    T.   9; 

fact  that  the  defendant  denies  the  right  Beardmore  r.  Treadwell,  7  L.  T.  N.  S. 

by  his  answer  or  sets  up  title  in  him-  207:  Inchbald  v.  Robinson,  L.  R.  4  Ch. 

self  by  adverse  user,  will  not  entitle  388;  Roskell  v.  Whitworth,   19  W.   R. 

him  to  an  issue  to  a  jury  before  the  804. 

allowance  of  the  injunction.     Holsman  Whether  Hnisanoe  Has  Been  Abated  er 

v.  Boiling  Spring  Bleaching  Co.,  14  N.  Hot.  —  Where  the  only  question  of  fact 

J.  Eq.  335.  in  issue,  in  a  suit  for  an  injunction,  is 

1.  Rouse  V,  Martin,  75  Ala.  510;  whether  the  nuisance  is  continued  or 
O^letree  v.  McQuaggs,  67  Ala.  580;  has  been  abated,  a  court  of  equity  is  an 
Shivery  v,  Streepcr,  24  Fla.  103;  The-  appropriate  tribunal  to  decide  that  ques- 
baut  V.  Canova,  II  Fla.  143;  Dwight  v.  tion;  there  is  nothing  in  the  subject- 
Hayes,  150  111.  273;  Smith  V.  McDow-  matterof  such  investigation  that  would 
ell,  148  III.  51;  Hayes  v.  Dwight,  49  entitle  the  defendant  to  a  jury  trial  as 
III.  App,  530;  Iliff  V.  School  Directors,  of  course.  Carlisle  v.  Cooper,  21  N.  J. 
45  111.  App.  419;  Grey  v.  Ohio,  etc.,  R.  Eq.  576;  Imperial  Gas  Light,  etc.,  Co. 
Co.,  I  Grant's  Cas.  (Pa.)  412;  Atty.-  v.  Broadbent,  5  Jur.  N.  S.  1319. 
Gen.  V.  Lombard,  etc.,  St.  Pass.  R.  Controlling  Qneetion  Proper  Looatloii  of 
Co.,  10  Phila.  (Pa.)  352,32  Leg.  Int.  Boundary  Line.  —  The  fact  that  the  con- 
(Pa.)  238;  Kirkman  v.  Handy,  11  trolling  question  in  an  equity  suit  for 
Humph.  (Tenn.)  406.  the  abatement  of  a  private  nuisance  is 

In    Rouse   :.    Martin,    75    Ala.   510,  the  proper  location  of  a  boundary  line, 

Sinsrville,  J.,   said:     '*  The  rule  has  and  that,  as  such  location  is  a  question 

Ion.;  b::en  recognized  as  quite  different  of  fact  rather  than  of  law,  the  defend- 

wliers  the  thing^so ugh t  to  be  prohibited  ant  would  be  entitled  in  ejectment  to 

is /err  se  a  nuisance,  and  where  it  is  not  three  trials  before  as  many  juries,  will 

unavoidably  noxious  in  itself,  but  may  not  oust  a  court  of  equity  of  its  juris- 

prove   so  according  to  circumstances,  diction,  where   the   bill   makes  out  a 

or  otherwise.     In  (he  first  class  of  cases  clear  case  for  its   intervention.     Wil- 

an  inj  anction  will  ordinarily  be  granted  marth  v.  Woodcock,  66  Mich.  331. 

without  wailing  for  the  result  of  a  trial  8.  Spooner  v.  McConnell,  i  McLean 

at  law.     In  the  second  class  the  court  (U.   S.)  337;    Robinson   v.    Baugh,   31 

will  generally  refuse  to  interfere  until  Mich.  290,  Canton  Cotton  Warehouse 

the  matter  has  been  tried  at  law.'*  Co.  v.  Potts,  69  Miss.  31;    Leamard  v. 

The  Pnblic  Ii  Entitled  to  the  Speedieet  Hunt,  63  Miss.  373;  Belknap  v.  Trim- 

and  Most  Eifeotaal  Way  to  prevent  the  ble,  3  Paige  (N.  Y.)  577;  Atty.-Gen.  v. 

threatened  invasion  of  its  rights,  and  Blount,  4  Hawks  (N.  Car.)  384;  Cald- 

if  there  has  been  a  clear  invasion  of  well  v,   Knott,    10  Yerg.  (Tenn.)  209; 

the   common    right,   the   unauthorized  Brew  v.  Van  Deman,  6  Heisk.  (Tenn.) 

taking  for  private  use  of  that  which  be-  433;     Vaughn     v.     Law,     i     Humph, 

longs  to  the  public,  an  injunction  will  (Tenn.)  123. 

be  granted  at  the  suit  of  the  proper  To  Prevent  Irreparable  Iignry.— Equity 

o^cer  on  behalf  of  the  public  to  pre-  will  exercise  its  jurisdiction  to  enjoin 
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2.  Parties  —  a.  Plaintiff  —  (i)  In  General. — The  general 
rules  of  equity  pleading  regarding  the  proper  parties  plaintiff 
to  a  bill  apply  in  general  to  suits  for  equitable  relief  against 
nuisances.^ 

(2)  In  Suits  to  Restrain  Public  Nuisances  —  (a)  Where  Injury  Com- 
mon  to  All.  —  A  suit  to  enjoin  a  public  nuisance  which  affects  all 
the  public  alike  must  usually  be  instituted  by  bill  or  information 
filed  by  the  attorney-general,  or  other  proper  state  officer,  in 
behalf  of  the  estate.*  Thus,  in  the  absence  of  a  statute  allowing 
it,  a  local  board  of  health  cannot  bring  such  a  suit  in  its  own 
name,  but  must  take  proceedings  through  the  attorney-general, 
or  other  proper  officer. ^ 

a  nuisance  without  first  requiring  that  mond,  L.  R.  2  Eq.  306;  Bermondsey  r. 

the  existence  of  such  nuisance  be  found  Brown,  14  W.  R.  213,  13  L.  T.  N.  S. 

in  a  law  court  where  the  injury  result-  574. 

ing  therefrom  is  in  its  nature  irrepar-  An  Indlvldnal  Cannot  Institnte  Saeli  a 

able,  as  when  loss  of  health,  loss  of  8nlt  where  the  nuisance   injures  him 

trade,  destruction  of  the  means  of  sub-  only  in  rights  enjoyed  by  him  as  one 

sistence,  or  permanent  ruin  to  property  of    the   public.      Hartshorn    v.   South 

will  ensue  from  the  wrongful  act  or  Reading,  3  Allen  (Mass.)  501;  Higbee 

erection.     Dierks  v.  Highway  Com'rs,  v,  Camden,  etc.,   R.  Co.,  19  N.  J.  Eq. 

142   111.   197;    Minke  v.  Hopeman,  87  276;  Kuehn  v.  Milwaukee,  83  Wis.  5S3; 

111.  450.     See  also  Dunning  v,  Aurora,  Van  Wagenen  v,  Cooney,  45  N.  J.  Eq. 

40  111.  481.  24.     See  next  section. 

A  Hnieanoe  Which  Operatee  to  Destroy  Corporation  Not  Empowered  to  Sue  ae 

Health  or   seriously  to    diminish    the  Pnbllo  Agent.  —  Where  a  corporate  body 

comfortable  enjoyment  of  a  dwelling  is  given  power  by  statute  to  maintain 

house  is  productive  of  irreparable  in-  a  suit  in  equity  for  a  nuisance  to  water 

jury   for   which   no  adequate  remedy  courses  connected  with  its  works,  it  is 

can  be  given  at  law,  and  in  such  cases  not  thereby  constituted  a  public  agent 

a  court  of   equity  will   restrain   such  to  sue  to  restrain  a  public  nuisance, 

nuisance  without  awaiting  the  result  but  is  merely  clothed  with  power  to 

of  an  action  or  the  trial  of  an  issue,  sue  as  an  individual  for  the  protection 

Ogletree  v,   McQuaggs,  67   Ala.    580;  of  private    property.     Newark   Aque- 

Barkau  v,  Knecht,  10  Cine.  Wkly.  L.  duct  Board  v.  Passaic,  45  N.J.  Eq.  393. 

Bui.  342.     Compare  Daughtry  v.  War-  BUI  of  Bevivor  to  Enforce  Decree.  — 

ren,  85  N.  Car.  136;  Eason  v.  Perkins,  Where   a  decree   has    been    rendered 

2  Dev.  Eq.  (N.  Car.)  38.  against  the  corporate  authorities  of  a 

1.  See  the  articles  Injunctions,  vol.  city  for  the  abatement  of  a  public  nui- 
10,  p.  %q2etseq.;  Parties.  sance  on  an  information  in  the  name 

2.  State  V.  Mobile,  5  Port.  (Ala.)  279;  of  the  state  at  the  relation  of  certain 
Yolo  County  v.  Sacramento,  36  Cal.  citizens,  any  citizen  may  interfere  as 
193;  People  V.  Gold  Run  Ditch,  etc.,  relator  by  a  proceeding  in  the  nature 
Co.,  66  Cal.  138;  People  V.  Beaudry,  91  of  a  bill  of  revivor,  and  call  on  the 
Cal.  213;  Denver  z/.  Mullen,  7  Colo.  345;  court  to  carry  the  decree  into  execu- 
Harlan,  etc.,  Co.  v.  Paschall,  5  Del.  Ch.  tion.  State  c.  Mobile,  24  Ala.  701. 
435;  Atty.-Gen.  v.  Tarr,  148  Mass.  309;  8.  Atty.-Gen.  v.  Richmond,  L.  R.  2 
Higbee  v.  Camden,  etc.,  R.  Co.,  19  N.  Eq.  306.  And  see  Bermondsey  v. 
J.  Eq.  276;  Newark  Aqueduct  Board  Brown,  14  W.  R.  213,  13  L.  T.  N.  S. 
V.  Passaic,  45  N.J.  Eq.  393;  Atty.-Gen.  574. 

V.  Cohoes  Co.,  6  Paige  (N.  Y.)  133;  Kew  Jersey  — Board  of  Health  as  Be* 

People  7/.  Metropolitan  Telephone,  etc.,  lators.  —  A  board  of  health  organized 

Co.,  64  How.  Pr.  (N.  Y.  Supreme  Ct.)  under  the  "Act  concerning  the  protec- 

120;    People  v,  Vanderbilt,   28   N.  Y.  tion    of    the    public    health,    and   the 

396;  Biddle  v.  Ash,  2  Ashm.  (Pa.)  211;  record  of  vital  facts  and  statistics  relat- 

Meiners  v,  Frederick  Miller  Brewing  ing  thereto,"  approved  March  11,  1880 

Co.,   78  Wis.   364;    U.   S.  V.  Debs,  64  (P.  L.  of  1880,  p.  206),  may  file  a  bill  in 

Fed.    Rep.   724;    Atty.-Gen.    v.   Rich-  the  court  of  chancery  as  relators.  In 
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KwMpa  Hoipnatfott^  however  have  in  some  ca3«9  be^n  held  to 
be  proper  parties  plaintiff  in  such  suits.  ^ 

(l!^  9f%€M  IiQwrie*  i»  Mmt*  g^iMM>  -~  Whefft^  by  reason  of  ^  public 
nuisance^  a  picivate  person  suffers  or  b  threatened  with  substanti^il 
special  damage,  difierent  tn  kind  from  that  sustained  by  the  gen* 
efal  public,  such  person  may  maintain  a  bill  for  an  iniunction  in 
his  own  name,*  and  several  persons  who  are  thus  specially  dam- 

the  name  of  tbe  state,  for  an  injunction  terest  in   the  land   or   watercourse  in 

to  restrain  the  continuance  of  any  nui^  question.     Belton  v.    Baylor    Female 

saoce  hazardous  to  the  public  health  of  CoUc;ge«  (Tex.  Civ.  App.  1S96)  33  S.  W, 

the  locality.     In  this  respect  the  rem-  Rep.  680;  Eelton  z\  Central  Hotel  Co., 

edy  to  restrain  such  a  nuisance*  which  (Tex.  Civ,  App,  1895)  33  S.  W,  Rep, 

ormerly    was   required   to   be    in   the  297. 

name  and  at  the  instance  of  the  attodr-  2.  Alabama,  —  Rosser   v^  Randolph* 

ney-general,  has  been  extended  so  that  7  Fort.  (Ala.)  338. 

a  proceeding  in  equity  f of  an  injunc-  Arkansas.  —  Wellborn  v.  Davies,  40 

tion  may  be  taken  by  such  a  board.  Ark.  83. 

Hutchinson  v.  State,  39  N.  J.  Eq.  569.  Color  ado  ^-^Dtnx^x     v,     Mullen,     7 

1.  Huron  v.  Volga  Bank,  8  S.  Dak.  Colo.  345. 

449;  Watertown  v,  Cowen,  4  Paige  (N.  Delaware,  —  Harlan,  etc.,  Co,  v,  Pasi 

Y.)   510;    San  Francisco  7/.  Buckman,  chall,  5  Del.  Ch.  435, 

III    Cal.   25.     And   sec   Deroopolis  v,  Illinois.  —  Nelson    r,    MiUlgan,    151 

Webb,  87  Ala.  659.  Ill,  46a. 

In    Pine   City   v.  Munch,  43   Minn.  Iowa,  —  Ewell     7/,    Greenwood.    26 

343«  it  was  held  that  where  a  munici-  Iowa  377. 

pal  corporation  is  by  its  charter  au-»  Missouri,  —  Glaessner   f.  Anheuser^ 

thorized.  by  ordinance  or  by-laws,"  to  Busch  Brewing  Assoc.,  100  Mo.  508. 

remove  and  abate  any  nuisance  injuri-  New  Jersey, —  Higbee    v.    Camden, 

ous  to  the  public  health,"  it  may,  at  etc,  R*  Co,, 19  N.  J.  Eq.  276;  King  v, 

its  election,    in   cases    falling    within  Morris,  etc^,  R.  Co.,  18  N.  J.   Eq.  397; 

some  recognized  head  of  eauity  juris-  Allen  v.  Chosen  Freeholders,  13  N.  J. 

diction,  resort  to  a  court  of  equity  to  Eq.  68;  Zabriskic  v,  Jersey  City,  etc., 

aid  it  in  enforcing  its  public  duties  to  R.  Co.,  13  N.  J.  Eq.  314. 

preserve  the  public  health  of  its  tnhab-  New  York.  —  Knox  v.  New  York^  55 

itants,  and  may  maintain  in  its  own  Barh.  (N.  Y,)  4o4>     See  also  Eldert  v. 

name  a  suit  to  abate  a  public  nuisance  Long  Island  Electric  R.  Co.»  28  N.  Y. 

within  its  corporate  limits  affecting  tbe  App^  Div.  451. 

public  health.  North    Cart»/j«a.  —  Barnes    v,    Cal- 

City   as    Bepreeentative    of    State.  —  houn,  2  Ired.  Eq.  (N.  Car.)'  199. 

Where  the  street  of  a  city  is  obstructed  Ohio,  —  Brown  v.  Manning.  6  Ohio 

in  such  a  manner  as  to  constitute  a  298. 

nuisance,  the  city,  as  the  representa-  Pennsylvania,  —  Faust     v.     Second, 

tive  of  the  state,  may  pursue  all  of  the  etc.,  St.   Pass.   R.  Co.,  3  Phila.  (Pa.) 

ordinary  civil  remedies  for  enjoining  164,15   Leg.  Int.  (Pa.)  %%\\    Blddle  v. 

or  abating  such  public  nuisance.     San  Ash,  2  Ashm.  (Pa.)  211. 

Francisco  7^.  Buckman,  III  Cal.  25.  Wisconsin,  —  Barnes    v,    Racine,    4 

Beleotmen.  —  Where  a  building  is  used  Wis.  454. 

for  a  noxious  trade  in  violation  of  the  United  States,  —  Mississippi,  etc.,  R. 

Mass.  Stat,  of    1871,  c.   167,  §  i,  the  Co.    v.    Ward,    2    Black  (U.    S.)    485; 

selectmen  may  sue  in  behalt  of  the  in-  Pennsylvania  r.  Wheeling,  etc,.  Bridge 

habitants  of  the  town  for  an  injunction  Co.,  13  How.  (U.  S,)  518, 

to    prevent    its   use   in   that  manner,  England,  —  Sampson  7/.  Smith,  8  Sim« 

Watertown  v.  Mayo,  109  Mass.  315.  272;  Spencer  v.  London,  etc.,  R.  Coi.,  8 

Keed    Kot    tniow  Interest  in    Ixgnred  Sim.  193;  Soltan  v.  De  Held,  2  Sim.  N, 

Premises.  —  For     a     public     nuisance  S.  133. 

caused  by  the  pollution  of  a  natural  In  Nelson  v,  Milligan,  i$l   III.  462, 

stream  running  through  a  city,  the  city  the  court  said:    "All  |he  authorities 

may  maintain  an  action  for  the  abate-  agree  that    the    restraining   power  of 

ment  thereof  without  showing  an  in-  courts  of  equity,  by  injunction,  may 
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aged  may  join  as  plaintiffs  in  such  a  suit,^  though  not  required  to 
do  so.* 

(3)  Joinder — (a)  In  0«n«na. —  Where  two  or  more  persons  having 
separate  and  distinct  tenements  are  injured  by  a  nuisance  which 
is  common  to  all  and  affects  each  in  the  same  way,  they  may 
properly  join  as  plaintiffs  in  a  bill  filed  solely  for  injunctive  relief.* 


be  invoked  by  a  private  individual,  to 
prevent  a  special  injury  by  the  erection 
or  continuance  of  a  nuisance.  But  it 
is  equally  well  settled  that  the  jurisdic- 
tion is  always  reluctantly  exercised 
until  the  nuisance  has  been  found  to 
exist  by  a  jury,  and  never  unless  both 
the  nuisance  and  the  resulting  injury 
are  clearly  shown  by  the  evidence." 

Iowa.  —  Under  the  Iowa  Revision, 
§  3715,  any  person  whose  property  is 
injuriously  aifected  or  whose  personal 
enjoyment  is  lessened  by  the  erection 
of  a  nuisance,  may  sue  in  equity  for 
the  abatement  of  the  nuisance  and  the 
recovery  of  special  damages.  Ewell 
V,  Greenwood,  26  Iowa  377. 

Injnry  Xnit  Be  DiiFerent  from  That  to 
Oonml  Public.  —  In  case  of  a  public 
nuisance  equity  will  interfere,  at  the 
instance  of  a  private  individual,  only 
when  the  complainant  suffers  some 
private,  direct,  and  material  damage 
beyond  that  which  is  suffered  by  the 
public  at  large,  and  which,  without 
such  interference,  will  be  an  irrepa- 
rable injury  to  him.  Van  Wagenen  v, 
Cooney,  45  N.  J.  Eq.  24:  Hig^bee  v. 
Camden,  etc.,  R.  Co.,  19  N.  J.  Eq.  276; 
Zabriskie  v.  Jersey  City,  etc.,  R.  Co., 
13  N.  J.  Eq.  314;  Kuehn  v.  Milwau- 
kee, 83  Wis.  583;  Hartshorn  v.  South] 
Reading,  3  Allen  (Mass.)  501;  Denver 
V.  Mullen.  7  Colo.  345;  Beveridge  v, 
Lacey,  3  Rand.  (Va.)  63;  Glaessner  r. 
Anheuser-Busch  Brewing  Assoc,  100 
Mo.  508;  Taylor  v.  Portsmouth,  etc., 
St.  R.  Co..  91  Me.  193. 

Dimixushing  Plaintiff's  Trade.  —  Where 
it  appeared  that  the  complainant  was 
a  retail  merchant  doing  business  near 
the  place  of  the  nuisance,  and  that  the 
said  nuisance  would  divert  travel  from 
its  accustomed  route,  and  thereby  de- 
crease the  value  of  complainant's  prop- 
erty and  diminish  his  trade,  it  was  held 
that  he  was  entitled  to  an  injunction 
against  such  public  nuisance.  Glaess- 
ner z/.  Anheuser-Busch  Brewing  Assoc, 
100  Mo.  508. 

1.  Barnes  v.  Racine,  4  Wis.  454. 

2.  Keed  Kot  Join  Fartnert  in  Bosineia. 
—  Where  a  private  person  sues  in 
equity  to  abate  a  public  nuisance,  he 

1 


need  not  join  as  plaintiffs  his  partners 
in  the  particular  business  affected  by 
the  nuisance,  any  more  than  he  need 
join  other  persons  who  have  suffered 
similar  injuries.  Mississippi,  etc.,  R. 
Co.  V.  Ward,  2  Black  (U.  S.)  485.  See 
also  King  v.  Morris,  etc.,  R.  Co.,  18  N. 
J.  Eq.  397. 

8.  Indiana,  —  Sullivan  v.  Phillips, 
no  Ind.  320. 

Kansas,  —  Palmer  v,  Waddell,  22 
Kan.  352;  Atchinson  St.  R.  Co.  v. 
Nave,  38  Kan.  744. 

Michigan, — Turner  v.  Hart,  71  Mich. 
128;  Robinson  v.  Baugh,  31  Mich.  290. 

New  Jersey, — Demarest  v.  Hard  ham, 
34  N.  J.  Eq.'  469;  Davidson  v.  Isham, 
9  N.  J.  Eq.  186;  Rowbotham  v,  Jones, 
47  N.  J.  Eq.  337. 

New  York,  —  Peck  v.  Elder,  3  Sandf. 
(N.  Y.)  126;  Blunt  V,  Hay,  4  Sandf. 
Ch.  (N.  Y.)  362;  Murray  v.  Hay,  i 
Barb.  Ch.  (N.  Y.)  59;  Brady  v.  Weeks, 
3  Barb.  (N.  Y.)  157. 

Ohio,  —  Schlueter  v,  Billigheimer, 
14  Cine.  Wkly.  L.  Bui.  224. 

Texas,  —  Jung  v.  Neraz,  71  Tex.  396. 
West  Virginia,  —  Snyder  v,  Cabell, 
29  W.  Va.  48. 

Wisconsin,  —  Barnes  v,  Racine,  4 
Wis.  454. 

A  Nnisanoe  Is  Common  to  Several  Com- 
plainants when  it  affects  all  of  them, 
not  precisely  at  the  same  instant  and 
in  the  same  degree,  but  at  the  same 
period  of  time  and  in  a  similar  wa^, 
so  that  the  same  relief  may  be  had  in 
the  suit,  whether  there  be  one,  two, 
or  a  dozen  plaintiffs.  Rowbotham  v, 
Jones,  47  N.  J.  Eq.  337. 

To  Exgoin  Laying  Out  of  Cemetery.  — 
Where  an  injunction  is  sought  against 
the  laying  out  and  using  of  a  cemetery 
which  it  is  alleged  will  constitute  a 
nuisance,  all  persons  having  a  common 
interest  in  restraining  the  establish- 
ment of  such  cemetery  may  properly 
join  as  plaintiffs.  Jung  v,  Neraz,  71 
Tex.  396. 

(hrerflowing  Lands.  —  Where  two  or 
more  persons  have  separate  and  dis- 
tinct tracts  of  land  injured  or  rendered 
less  valuable  by  the  overflow,  at  certain 
seasons,  from  a   natural  watercourse, 
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But  they  cannot  recover  damages  in  such  suit.*    And  where  there 
is  no  community  of  interest,  but  the  object  of  the  suit  is  to 
restrain  something  which  works  a  distinct  and  special  injuiy  to 
the  property  of  each,  they  cannot  join.* 
OldMtioat  te  Wl^dailf  must  ordinarily  be  taken  before  the  hearing.' 

obstructed  by  bridges  and  dams,  if  municipal  corporation  in  a  suit  to  re- 
such  overflow  is  a  common  injury  to  strain  the  erection  of  a  nuisance  in 
the  lands  of  all,  they  may  join  as  such  square.  Watertown  v.  Cowen,  4 
plainiifls  in  a  suit  to  enjoin  such  nui-  Paige  (N.  Y.)  510. 
sance.  since  they  have  a  common  in-  I&  Tenaati  and  BemaindermaiL  —  In 
terest  in  the  subject-matter  thereof,  a  suit  in  equity  to  restrain  a  nuisance 
Palmer  v.  Waddell,  22  Kan.  352.  See  the  life  tenants  may  be  joined  with  the 
also  Sullivan  V.  Phillips,  110  Ind.  320.  remaindermen    as     parties     plaintiff. 

lapplemflntal   BiU.  —  In    a    suit    in  Rainey  v,  Herbert,  55  Fed.  Rep.  443. 

equity  commenced  by  two  persons  who  1.  Peck  v.  Elder,  3  Sandf.   (N.   Y.) 

own  distinct  tenements  in  severalty  to  126. 

enjoin  a  nuisance  common  to  both,  if  a  XultifuloiisneM  — Striking  Oat  Prayer 

supplemental  bill  becomes  necessary  in  for  Damages.  —  Where  several  persons 

respect  of  the  case  of  one  of  the  parties,  sustaining  a  common   injury  from  a 

it  is  proper  to  exhibit  the  same  in  the  nuisance  file  a  bill  to  restrain  the  nui- 

name  of  both  parties;  ^nd  an  injunc-  sance,  and,  in  addition  to  the  prayer  for 

tion  maybe  granted  on  such  supple-  an  injunction,  the  bill  contains  a  prayer 

mental  bill  on  the  application  of  the  that  the  defendants  may  be  decreed  to 

party     presenting     the     new    matter,  pay  the  plaintiffs  respectively  the  dam- 

although  it  in  no  respect  adds  to  or  ages  which  they  have  sustained,  it  will 

sustains  the  case  of  the  other  party  be  multifarious.     But  the  objection  on 

complaining.     Blunt  v.  Hay,  4  Sandf.  account  of  multifariousness  may  be  ob- 

Ch.  (N.  Y.)  362.  viated  by  striking  out  of  the  bill  that 

Fsilure  of  One  Plaintiiri  Cue.  —  Two  part  of  the  prayer  which  asks  for  dam- 
owners  of  distinct  properties  having  ages.  Brady  v.  Weeks,  3  Barb.  (N.  Y.) 
joined  as  plaintiffs  in  a  suit  to  enjoin  157. 

a  nuisance,  the  court  found  that  a  suffi-  2.  Demarest  v.   Hardham,  34  N.  J. 

cient  case  of  nuisance  had  not,  in  the  Eq.  469;  Morris,  etc.,  R.  Co.  v,  Prud- 

case  of  the  first  plaintiff,  been   made  den,  20  N.  J.  Eq    530;  Rowbotham  v, 

out,  but  in  the  case  of  the  second  plain-  lones,    47    N.    J.    Eq.   337;    Fogg  v, 

tiff  had  been  made  out.     A  decree  was  Nevada-Califomia-Oregon  R.  Co.,   20 

made  for  an  injunction  so  far  as  re-  Nev.  429. 

garded  the  second  plaintiff,  and  for  the  Ho  Joint  Bait  for  Fartienlar  Iignriee.  — 
defendant  to  pay  him  his  costs;  the  bill  There  is  no  objection  to  several  com- 
as regarded  the  first  plaintiff  was  dis-  plainants  uniting  in  a  bill  if  the  nuisance 
missed,  and  the  costs  occasioned  by  is  common  to  all,  but  they  have  no 
joining  him  deducted  from  the  costs  to  right  to  make  a  joint  complaint  for  par- 
be  paid  by  the  defendant.  Umfreville  ticular  injuries  confined  to  one  or  two 
V.  Johnson,  L.  R.  10  Ch.  580.  of  the  complainants,  as  shaking,  etc., 

Striking  Ont  Plaintiib.  —  Where  sev-  the  houses  owned  by  one  of  the  com- 
eral  plaintiffs  join  in  the  bill  for  an  in-  plainants.  They  cannot  unite  their 
junction  against  a  nuisance,  and  only  distinct  and  individual  causes  of  com- 
part of  them  show  title  to  relief,  the  plaint,  and  by  their  combination  make 
court  is  authorized  by  Mass.  Rev.  a  case  of  nuisance  which  separately 
Stat.,  c.  100,  §  122,  to  allow  an  amend-  would  not  establish  the  complaint, 
ment  by  striking  out  part  of  the  plain-  Davidson  v.  Isham,  9  N.  J.  Eq.  186. 
tiffs,  even  after  issue  joined  and  8.  See  article  Parties. 
evidence  published.  Dana  v,  Valen-  Olqeetion  Should  Be  Bidsed  in  Answer, 
tine,  5  Met.  (Mass.)  8.  —  Where,  in  a  suit  by  several  parties 

Individoal  Joining  with  Xnnidpal  Cor-  to  prevent  the  erection  of  a  public  nui- 

poration.  —  A  grantee  of  a  lot  adjoining  sance,   the  answer    takes  no  defense 

a  public  square,  who  has  a  special  cove-  upon  the  ground  of  multifariousness, 

nant  from  the  original  owner  of  the  and  under  such  a  point  the  real  point 

square  that  it  shall  be  kept  open  for  in  controversy  can  be  determined  as 

the  benefit  of  his  lot,  may  join  with  the  well  as  if  there  were  as  many  suits  as 
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(b)  LttiWdfd  ttd  Tenant  —  The  owrrtcr  of  hcnises  occapfed  by  ten- 
ants cart  maitttairt  a  suit  In  equJty  in  his  own  name  to  restrain  the 
continuance  of  a  nufsance,  if  the  Injury  is  of  stich  a  nature  as  to 

be  practically  continuous  and  permanent.  •  But  where  the 
nuisance  is  of  a  temporary  character,  h  items  that  the  tenant 
should  be  joined.* 

b.  DerENDANT.  —  In  general,  the  owner  of  the  premises 
whereon  a  nuisance  is  maintained  is  the  proper  party  defendant 
in  a  suit  to  enjoin  such  nuisance.'    And  it  seems  that  all  persons 

there  sire   plaintifls,    aA    obfecCiofl  of  seeffifl  th&t    after  hearing    upon    the 

maltlfarioustieds  taken  at  the  hearffi^  rtieritd  of  such  biU  and  after  the  ex- 

cannot    be    sustained.       Hamiltofl    v,  ptfatioft  of  the  tenant's  term,  the  land- 

Whitridge,  it  Md.  128.  lord  cannot  be  perniUted  to  amend  the 

f ailttfa  tB  Mote  lot  Mdn  Spedtfe  iUi^  bill  by  Joining  the  tenant.     Ingraham 

ment.  —  A  peiition  in   equity  filed  by  t^.  Dunnelt,  5  Met.  (Mass.)  ti8. 

several  ptorperty  owners  to    abate    a  S.  t^or  a  general  discussion  of  parties 

ntifsance  affecting  their  property,  but  defendant  to  bflls  for  injunctions,  see 

Which  fails  to  state  whether  the  plaifl-  the  article  iNjUKCTtoNs.  vol.  ro,  p.  909 

tiffs  jointly  or  severally  own  the  prop-  ef  sfq. 

etty  affected,  may  be  vulnerable  to  a  Owner    ef    IW.  —  In    Hutchins   v. 

tticfiian  for  a  more  speci^c  statement;  Smith,  63  Barb.  (N.  Y.)  2$!,  it  was  held 

but  the  defendants,   falling  to  mat^e  that,  In  a  suit  to  abate  a  nuisance,  the 

such  motion,  cannot  on  the  trial  object  owner  of  the   fee  should   be  made  a 

to  evidence  tedding  to  show  the  char-  party  defendant.     But  see  Olmsted  v. 

acter  and  extent  of  the  plaintiffs'  in-  Rich,  (Supreme  Ct.)  6  N.  Y.  Supp.  826, 

terest  in  the  property*     Bushnelt  v.  where  a  salt  was  brought  against  a 

Robeson,  62  lowa  ^o,  lessee  to  enjoin  a  nuisance,  and  no  ob- 

DeoLitfrer.  —  Where    several    parties  jection  was  made  by  demurrer  or  an- 

ikre  improperly  joined  as  {Plaintiffs  in  a  swer  on  the  ground  of  the  nonjoinder 

suit  to  restrain  a  nuisance,  a  demurrer  of  the  owner  of  the  fee,  and  it  was  held 

Will  lie  to  the  bill.     Fogg  v,  Nevada-  that  as  the  action  was  in  equity  the 

California-Oregon  R.  Co.,  do  Nev.  4^.  rules  of  equity  and  not  the  provisions 

1.  Park  if.  Wliite,  23  Ont.  Rep.  61I.  Of  the  New  York  Code  of  Civ.  Proc., 

LeJiOd^s  Interest  Ret  iLffeeted.  —  Where  §  1660,  were  applicable,  and  therefore 

a  bill  in  equity  alleged  that  iht  plain-  the  nonjoinder  of  the  owner  was  not  a 

tiff  was  the  owner  of  a  water  poWer,  defense. 

and  that  he  had  leased  a  part  of  it,  and  Legal  title  Renialiiliig  in  Tender.  — 

that  the  defendant  had  oy  a  nuisance  Where  the  tegal  title  to  lands  which 

diminished    the  water  power,   it  Was  have  been    sold  to  one  who  intends 

held  that  as  it  did  not  appear  on  the  erecting  a  dam  upon  them  remains  in 

face  of  the  bill  that  the  interest  of  the  the  vendor,   who    has    an  immediate 

lessee  would  be  affected  by  the  dimino-  tight  of  entry  thereon,  having  made  an 

tion  of  the  water  power,  it  was  not  nee-  executory    contract    to  sell  with  full 

essary  to  make  him  a  party  plaintiff,  knowledge  of  the  purposes  to  which  the 

Boston  Water    Power  Co.  v.  Boston,  vendee  Intends  to  devote  the  property, 

etc.,  R.  Corp.,  16  Pick.  (Mass.)  512.  the  vendor  is  a  proper  if  not  a  neces- 

ThelflteiMef  ft  tenant  from  Hontlttd  sary  party  to  a  bill  for  an  Injunction 
Itonth  in  the  premises  is  not  sufficient  to  restrain  the  erection  of  the  dam. 
to  enable  him  to  sue  in  eqiiity  for  an  Ogletree  p,  McOtiaggs,  67  Ala.  580. 
injunction  against  a  nuisance  injurions  Where  tt  U  SottgHt  ta  Xi^oin  the  lay- 
to  his  possession.  Clarke  v,  Thatcher,  iflg  Oatef  a  Cemetery,  on  the  ground  tliat 
9  Mo.  App.  436.  it  will  constitute  a  nuisance,  the  bishop 

S.  Bfooer  I/.  Saillard,  ^  Ch.  Dlv.  692.  of  the  church  who  possesses  and  con- 

ielnln^   tenant  by  Amefldxnent. -^  A  trols  the  property  of  the  church  which 

landlord  cannot    maintain  a    bill    in  is  being  so  laid  out  for  use  as  a  ceme- 

equity  to  suppress  a  nuisance  caused  tery  is  the  proper  defendant.    Jung  t/. 

W  his  property  before  he  demised  it  and  Neraz,  yt  Tex.  196. 

contintied  afterwards  without  joining  8nlt  te  Abate  ifilni.  —  In  an  equitable 

Hie   tenant   as  a  eo-plaiotlff;   and  it  action  to  abate  a  dam  the  one  who 
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iaterested  ia  tnainfaining  the  ncusance  agilfi«t  which  relief  is 
sought  shocild  be  joined.* 

WhMi  th0  MutM  of  Wnm9l  Bmmm,  acting  independently,  combine  to 
produce  a  nuisance,  such  persons  may  be  joined  as  defendajits  in 
a  suit  for  injunctive  relief;  '  but  aot  where  damages  are  cbimed«' 

S.  Th#  Sill  or  Coapiaint  —a.  In  Generai^--  The  geoeial 
principies  of  equity  pleading  governing  bills  for  injunction  apply 
in  the  main  to  suits  to  restrain  nuisances.**  In  general,  the  bill 
should  allege  facts  sufEcieot  to  show  dearly  the  existence  of  the 
nuisance,^  and  that  the  case  is  one  in  %rhichthe  intervention  of  an 

claims  an  inieresx  in  the  shore  vhexje  both  migbl  properly  be  joioed  ae  4e- 

the  dam  abuts  is  the  proper  party  M-  teodAnis;  aod  w^tz  one  oi  such  pac- 

fcodant.      Eastman    v,    St.    Anthoo|r  ties  ha4  died  Jb«e/o£e  t]^  biU  vas  ded« 

Falls     Water-Pover    Co.,    is    Minn.  \t   was  held   that   his  widov^  havis^ 

137.  a  rigiit  ol  sep^iIituFe  ihereie,  and  her 

1.  IiUuDord  And  Taaant.  —  Wheix  a  second  hvsharwi  ver^  pcoperly  fiiad^ 
nuisance  is  erected  and  carried  on  by  a  defendaaxs  with  the  stirviror;  a»d  ibe 
tenant  both  landlord  and  tenant  ane  beirs  of  the  xlecea^ed  iko^i^  also  be 
proper  parties  defendant  in  a  suiX  Cox  jooade  defeadanj:s  to  tbe  biiJL  though  hw 
an  injunction.  Robinson  v.  Sjniih,  peisooai  jepnesentativte  was  aot  a 
(Supreme  Cc.)  7  ^-  Y.  Supp.  38;  O'Sai-  proper  party*  Ki^gsb^jiry  v,  FlotMr^, 
livan  V.  New  York  £1.  R.  Co^.^Stipreme  65  Ala^  479^ 

Ct.)  7  N.  Y.  Supp.  si;  Martin  v.  BlatX-  a.  Sadler  v.  Greai  Wa6U»  &  COs, 

ner,  68  Iowa  286.  (1845)  2  Q.  B.  688. 

Where    A    erected  a  nuisance  and  i.  See  article  I njuhctiqvs,  Viol.  jq.  pi. 

leased  the  premises  to  B,  vho  sublet  ^8  £/  uq^ 

to  C,  and  C  sublet  to  \>,ii  was  beki  Ik.  JTaikuyiP  SU^flpAoiMtPsata. -^A 

that  A,  B.  C.  a«d  D  should  be  made  petition  tin  equity  io<coiDpel  the  deficAd- 

parties  defendant  u>  a  bill  to  iiestraio  a<its  to  iow^x  their  dan.  which  ^ils  to 

the    nuisance.      Brady    c.    WeeJca,    3  aliege  the  bei^^hit  of  the  daiB  at  aay 

Barb.  (X.  Y.)  157.  time,^oir  how  much  it  has  been  jcaised 

VnisaiuM   ComnUtad    anto  42x3Mt  tA  by  the  defendants,  is  deCecti-vic.    T^ne 

Ubaase.  —  Where  the  occupier  4)i  laAds  v.  Catchisit.*  7^  ^K*  4^3* 

g rams  a  license  to  another  to  do  certain  JCoft  43hv|p0  that  Aoli  CsMtltnte  a  Vii- 

acis  on  the  land,  and  jLhe  licensee  in  IMUW.  —  The  suutJUe  providing  forihe 

doing  them  commits  a  nuisance,  the  is&uaace  oil  an  isjunctioa  in  ^ases  ^ 

occupier  may  be  made  a  deieadant  \o  jo«isaace,  and  aiuhAri^cing  tbecour-t  10 

a  suit  to  restrain  the  nuisance.     Wh«ie  make  such  ordcFS  and  4eiccecs  ior  ea- 

V,  Jamesoa,  L.  R.  18  Eg.  303,  22  W.  R.  iocctng  or  difisol.vij»^  it  as  justioe  jaay 

761.  cequire,  idoes  not  give  the  court  jur«s- 

PfMoofl  Outtida  Tiudsdiotian  of fonzt. -^  diction  to  graot  the  in jiisctioa  where 

Where  a  o  uisa nee  has  been  erected  and  the  biU  daes  not  charge  tbait  the  apts 

is   m  lintained    by   several   persons  or  ^omplaiaed   of  -constltuie  a  auisanoe. 

corporations,  tbose  wbo  are  A»t  within  AadroscQ(Ki^i  etc.,  R.  Co.  v.  And^os- 

the  jurisdiction  of  the  court  need  not  coggin  R.  Co.,  49  Me.  3^. 

be    joined  as  deiendants  ia  the  bill.  JnwgflBnitftt  Pssaripttoa.  ^  A  oomplaioit 

Mis^itisippl,   etc,   R.   Co.   v.  Ward,  9  by  a  railroad  company  prayuig  for  sa 

Black  (U.  S.)485.  injunctioa  ajleged  that  there   were  a 

2.  Thorpe  v,  Brum&tt,  JU  R.  8  Gh.  jDiuwber  of  saloons  wA  ga«»bUng 
650;  Woody  ear  v.  Schaefer,  57  Md.  i;  bouses  along  the  liae  of  its  road,  and 
People  V.  Gold  Run  Ditch.,  etc,  Co.,  thait  the  said  hoHses  were  public  and 
66  Cal.  13S:  Kingsbury  v.  FloweiSi,  65  privarte  .nuisanqes.  but  failed  \»  staite 
Ala.  479.  any  |>2uitiicular  bouse  or  tx>  designate 

DMUthaf  (Iii0  fiuiy. — Ona.biUtore-  wberein  il  was  di^ovderJj  or  a  <i«J- 

straln  /urther  interments  in  a  private  aance,     Oa   4eaiurref    the   icompiaiat 

burying-gxouAd.   such    ground    boing  was  heM  to  be  iatally  de^ctive  ia  that 

devoted  to  that  purpose  by  two  persons  it  coniaiaed  no  allegatioo  tbit  would 

who  own  sejsarate  portionsia  severalty,  locate  any  particular  house  (or idASoribe 
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equity  court  is  justifiable.^     And  the  manner  in  which  the  com- 
plainant is  injured  by  such  nuisance  should  be  clearly  alleged ;  * 

though  it  has  been  held  to  be  unnecessary  to  allege  that  the 
injury  is  irreparable.' 

it  as  disorderly.     Northern  Par     R.  Preidng  Neoonity.  —  An  allegation 

Co.  V,  Whalen,  3  Wash.  Ter.  452.  that  the  laying  of  a  second  track  of  a 

Soffioieiit  AUegation.  —  In  a  suit  for  an  railroad  in  the  street  of  a  town  will 

injunction  to  perpetually  restrain   in-  have  a  tendency  to  depreciate  the  value 

jury  to  complainant's  property  caused  of  the   property  of    the    relators  and 

by  the  manufacturing  of  vitriol  and  cause  them  great  and  irreparable  injury 

sulphuric  acid   upon  the  defendants'  byreasonof  the  narrowing  of  the  street, 

premises,  the  bill,  after  alleging  the  and  also  by   reason  of  the  increased 

injury  to  the  complainant's  property,  annoyance  that  will  be  caused  by  the 

prayed  *'  that  they  may,   upon    their  running  of  the  trains  and  the  danger  to 

several  and  respective  corporal  oaths,  their  buildings  from  proximity  to  such 

answer  the  premises,  and  that  they  may  track,  in  the  absence  of  any  allegation 

set   forth  and  discover  whether  they  of  pressing  necessity  to  relieve  public 

or  one  of  them  (and  if  one,  which  one)  travel  from  immediate  and  serious  in- 

do  not  conduct,  control,  and  operate  a  convenience,    will     not    warrant     the 

factory  at  the  place  hereinbefore  men-  granting  of  an   injunction  on  an  in- 

tioned,  wherein  vitriol  and  sulphuric  formation  filed  by  the  attorney-general 

or  sulphurous  acid  or  some  of  these  as  a  representative  of  the  public.     Mor- 

products  are  made;  and  that  they  may  ris,  etc.,  R.  Co.  v.  Prudden,  20  N.  J. 

be  perpetually  enjoined,  restrained,  and  Eq.  530. 

prohibited  from  keeping  up  and  main-  2.  Where  a  bill  seeking  an  injunction 
taining  the  aforesaid  factory  and  from  against  a  nuisance  failed  to  show  how 
making  vitriol,  sulphuric  and  sulphur-  the  complainant  would  be  injured  by 
ous  acids  and  other  noxious  and  un-  the  act  complained  of,  it  was  held  to  be 
wholesome  products  in  the  place  where  insufficient.  Spoouer  v,  McConnell,  i 
the  said  factory  is  situated."  It  was  McLean  (U.  S.)  337. 
held  that  the  premises  of  the  bill  in  re-  To  Enable  Court  to  Judge  Whether  In- 
gard  to  the  nuisance  and  injury  to  the  jnry  of  Vatnre  Stated.  —  Where  an  in- 
complainant  were  sufficient  to  warrant  junction  is  sought  against  a  nuisance  it 
the  relief  by  injunction.  Chappell  v,  is  not  enough  to  allege  that  the  injury 
Funk,  57  Md.  465.  will  be  irreparable  to  the  complainant. 

In  a  suit  in  equity  to  abate  a  nui-  but  facts  must  be  shown  to  enable  the 

sance  the  complaint  alleged  that  the  court    to    judge   whether    the    injury 

defendant    had    constructed   a  break-  will  be  of  the   character    stated,  and 

water  in  a  stream,  which  stream  formed  such    as    will    clearly    authorize    an 

the  common    boundary    between   the  injunction.      Shivery   v.    Streeper,   24 

parties,   so  that    in    time    of    freshet,  Fla.  103. 

which  occurred  frequently,  it  threw  8.  International,  etc.,  R.  Co.  v, 
the  water  with  great  force  against  Davis,  (Tex.  Civ.  App.  1895)  29  S.  W. 
the  plaintifif's  land,  and  thus  greatly  Rep.  483.  But  see  Parker  v,  Winni- 
damaged  it.  It  was  held  that  this  piseogee  Lake  Cotton,  etc.,  Co.,  2 
complaint  stated  facts  sufficient  to  Black  (U.  S.)  545- 
show  that  danger  was  probable  and  Xay  Prove  Any  Amount  of  Iignry. — 
imminent,  and  was  sufficient  as  against  Where  a  bill  states  that  the  dam  com- 
a  general  demurrer  to  justify  a  decree  plained  of  backs  the  water  upon  the 
abating  the  breakwater  as  a  nuisance,  land  of  the  plaintiff,  it  is  not  demur- 
Nicholson  V.  Getchell,  96  Cal:  394.  rable  because  it  does  not  state  a  case 

1.  Ko    Adequate    Scimedy   at    Law. —  of  irreparable  or  destructive  mischief. 

Where    a    bill   seeking  an   injunction  Under  the  allegation  that  the  water  is 

against  a  private  nuisance  fails  to  show  backed    upon  the  plaintiff's  land,  he 

that  the  plaintiff  is  without  a  legal  rem-  would    be    at    liberty    to    prove    any 

edy,  it  will  be  dismissed.     Parker  v.  amount  of  injury,  and   no  inferences 

Winnipiseogee  Lake  Cotton,  etc.,  Co.,  can  be  drawn  against  him  upon  demur- 

2  Black  (U.  S.)  545.     But  see  Interna-  rer.     Sprague  v.  Rhodes,  4  R.  I.  301. 

tional,  etc.,  R.  Co.  v.  Davis,  (Tex.  Civ.  Allegation  of  Amount  of  Damage.  —  A 

App.  1895)  29  S.  W.  Rep.  483;  Aldrich  bill  in  equity  to  abate  a  nuisance  which 

V,  Howard,  7  R.  I.  87.  alleges    that    the     injury    therefrom 
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Proot  —  The  proof  must,  of  course,  respond  to  the  allegations.* 
b.  Allegation  of  Title.  —  It  is  a  general  rule  of  equity 
pleading  that  in  a  suit  for  an  injunction  the  plaintiff's  bill  must 
allege  that  he  has  some  interest  or  title  which  it  is  the  duty  of  the 
court  to  protect.*  And  so  it  has  been  held  that,  in  a  suit  to 
restrain  a  nuisance,  the  plaintiff  must  aver  that  he  was  the  owner 
of  the  premises  affected  by  the  nuisance  at  the  time  when  the  acts 
complained  of  were  committed.'  But  it  seems  that  the  bill  need 
not  negative  title  in  the  defendant.* 

amounts  to  five  hundred  dollars  is  not  within  such  jurisdiction  the  essential 

bad  for  setting  up  a  standard  of  dam-  facts  should  be  affirmatively  alleged 

ages  that  might  be  recovered  at  law.  in  the  complaint.      Thus  a  complaint 

The  **  irreparable  injury  "  alleged  as  which  fails  to  allege  that  the  plaintiff 

a  ground  of  equitable  jurisdiction   is  has  any  title  or  vested  interest  in  the 

not  necessarily  such  injury  as  cannot  land  is  insufficient, 

be  measured  by  a  pecuniary  standard.  Failnre  to  Show  Sight.  —  In  an  action 

Wilmarth  v.  Woodcock,  58  Mich.  482.  to  abate  a  nuisance  consisting  in  the 

1.  AUegatioii  of  Publie  Way —  Proof  of  erection  of  a  dam  in  a  caflon,  the  com- 
Piivato  Way. —  Where  a  bill  in  equity  plaint  failed  to  allege  that  the  plaintiff 
seeking  relief  for  an  obstruction  of  a  possessed  the  right  to  use  the  cafion 
way  to  the  plaintiff*s  mill  alleges  it  to  the  obstruction  of  which  constituted  the 
be  a  public  way,  it  is  not  sustained  by  nuisance.  It  was  held  that  this  ren- 
proof  of  the  existence  of  a  private  way.  dered  the  complaint  radically  defective. 
Gurney  r."  Ford,  2  Allen  (Mass.)  576.  Stone  v.  Bumpus,  40  Cal.  428. 

Saaomont  L«m  tiian  That  AUogod  to  Ex-  SnAdont  Allogation  of  Title.  —  In 
lit.  —  A  demurrer  to  a  bill  in  equity  for  cases  of  nuisances  the  title  and  estate 
the  abatement  of-  a  nuisance  to  a  right  of  the  complainant  are  set  out  with 
of  way  will  be  sustained  if  it  appears  sofficient  certainty  in  a  bill  for  an  in- 
on  the  face  of  the  bill,  and  by  reference  junction,  if  the  complainant  alleges 
to  an  annexed  plan,  that  an  easement  himself  to  be  the  owner  of  the  premises 
which  actually  exists  is  of  less  extent  in  fee  simple  by  purchase,  and  to  be  in 
than  that  which  is  averred  to  exist,  and  possession.  A  greater  degree  of  pre- 
that  the  existing  easement  is  not  in-  cision  is  not  required,  especially  where 
jured.  Hartshorn  v.  South  R«^ading,  3  it  is  not  alleged  in  the  bill  that  the  de- 
Allen  (Mass.)  501.  fendants  make  any  pretense  of  right  in 

Kegligonoe.  —  In  an  action  to  restrain  themselves.    Vanwinkle  v,  Curtis,  3  N. 

a  nuisance  and  for  damages  for  inju-  J.  Eq.  422. 

ries  arising  therefrom,  allegations  in  Evidence  of  Title.  —  In  an  action  to 
the  complaint  that  the  nuisance  com-  abate  and  enjoin  a  nuisance  and  to  re- 
plained  of  was  due  to  the  negligent  cover  damages,  where  the  defendant 
op'iration  of  a  steam  hammer  on  the  alleges  that  he  owns  the  ground  in  dis- 
defendant's  premises  do  not  neces-  pute,  or  denies  that  the  plaintiff  is  the 
sarily  render  the  action  one  for  negli-  owner  without  alleging  title  in  himself, 
gence;  therefore,  proof  that  the  injury  it  is  competent  for  him  to  overcome  the 
10  the  plaintiff  arose  from  such  negli-  plaintiff's  evidence  of  title  by  showing 
gent  use  does  not  involve  a  substitu-  title  in  himself.  Stone  v.  Bumpus,  40 
tion    of    a  different  cause  of  action.  Cal.  428. 

Smith  V.  Ingersoll-Sergeant  Rock  Drill  4.  Sprague  v.  Rhodes,  4  R.  I.  301, 

Co.,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  374.  wherein  it  was  held  that,  where  a  bill 

2.  See  article  Injunctions,  vol.  10,  p.  seeking  equitable  relief  from  a  nui- 
944.  sance  does  not  disclose  any  rights  of 

'8.  Hutchins  v.  Smith,  63  Barb.  (N.  the  defendants,  existing  at  the  time  of 
Y.)25i.  the  bill  filed,  to  flow  the  lands  of  the 
In  Denner  7/.  Chicago,  etc.,  R.  Co.,  complainant,  but  complains  of  such 
57  Wis.  218,  it  was  held  that  under  flow  as  a  nuisance,  it  is  not  demurrable 
Wis.  Laws  of  1882,  c.  igo,  restoring  the  because  it  does  not  allege  that  the  flow- 
jurisdiction  in  equity  to  abate  private  age  complained  of  is  not  under  claim 
nuisances,  in  order  to  bring  the  action  of  right. 
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c.  Threatened  Nuisances.  —  As  has  been  rematked  h  itherto, 
equity  is  usually  reluctant  to  grant  an  injunction  against  a  nui- 
sance lact  yet  in  existence,  but  only  threatened,  and  will  require 
that  a  clear  case  be  made  out  before  it  will  grant  relief.*  Hence, 
whene  an  injunction  is  sought  in  such  case  the  bill  must  aU<ege 

sufficient  facts  for  the  court  to  see  clearly  that  th«  thing  com- 
plained of  will  constitute  a  nuisance.*     It  is  not -enough  to  allege 

1.  See  supra^   IV.    i.  /.    Tkreatensd  I^juiy  Wet  bM^HaMe.  —  Equity  will 

Nuisances.  not  enjoin  the  erection  of  a  nuisance, 

8.  Kingsbury  c/.  Flowers,  65  Ala.  479;  on  the  ground  that  a  spring  150  feet 

Thebaut    v,     Caaova,    11     Fla.     143;  distant  will  be  polluted  thereby,  w hem 

Bowen  v.  Mauzy,  117  Ind.  258;  Dalton  the  alle^aiianof  the  bill  does  not  maJce 

V.   Cleveland,   etc.,    R.  Co.,   144    Ind.  it  clear  that  such  pollution  wiii  inev'it- 

121;  Davis  z/.  Atkins,  (Ky.  1896)358.  ably   resulL     Davis    v.    Atkins,    (Ky. 

W.  Rep.  271;  Edlen  r.  Barber,  8  Ky.  h.  1896)  35  S.  W.  Rep.  571. 

Rep.  268;  Adams  r.  Michael,  38  Md.  railore  to  Avar  Int«atloB  to  Cona^t 

123;  Dunn  V.  Austin,  77  Tex.  139.  Knisanoo.  —  A  complaint  for  an  iajuoc- 

Insuflcient  BilL  —  In  a  suit  for  an  in-  tion  which  alleges  that  the  defendant 
junction  against  the  erection  of  a  fac-  is  constructing  a  building  on  his  lot  ad- 
tory  for  the  manufacture  of  felt  roofing  jacent  to  the  plaintiff's  residence,  for 
in  the  immediate  vicinity  of  certain  the  purpose  of  carrying  on  the  business 
valuable  dwelling  houses,  the  property  of  blacksmithing  and  horseshoeing,  <s 
of  the  complainants,  the  bill  alleged  bad  if  it  fails  to  aver  as  a  fact  that  the 
that,  if  the  factory  were  allowed  to  be  defendant  threatens  or  intends  to  can- 
erected,  it  would  become  a  nuisance  duct  the  same  improperly,  or  that  it 
specially  injurious  to  the  complainants;  cannot  be  conducted  at  such  place 
that,  owing  to  the  dirt,  odor,  smoke,  without  material  injury  to  the  plaintiff, 
and  appurtenances  of  the  factory,  to-  Bowen  v,  Mauzy,  117  Ind.  258. 
gcther  with  the  inflammable  nature  Sqnity  WiU  Kot  £^}oia  tho  Xrootioa  of 
of  the  material  used,  the  property  of  a  Bnilding  which  is  not  a  nuisance  per 
the  complainants  would  be  utterljT  se^  on  the  ground  that  certain  uses  to 
destroyed  as  dwellings,  and  one  of  the  which  it  is  alleged  the  building  will  be 
complainants  would  be  deprived  of  the  put  will  constitute  it  a  nuisance,  where 
comforts  of  his  home,  and  the'health  of  there  is  neither  allegation  nor  proof 
his  family  would  be  impaired  by  the  that  the  building  could  not  be  used  for 
nuisance.  The  bill  further  alleged  that  other  purposes  which  would  not  consti- 
irreparable  and  continuing  injury  to  tute  it  a  nuisance.  Dalton  v,  Cleve- 
complainants'  property  and  the  value  land,  etc.,  R.  Co.,  144  Ind.  I2X. 
thereof,  and  to  their  just  enjoyment  of  Sufficient  Complaint.  —  In  an  action  to 
the  same,  would  result  from  the  erection  enjoin  the  erection  of  a  stable  upon  an 
and  carrying  on  of  the  said  business,  alley  by  an  abutting  property  ownei; 
It  was  held  that  the  allegations  in  the  the  complaint  alleged  the  obstruction 
bill  were  not  sufficiently  specific  and  of  the  alley  by  such  building,  and  that 
definite  as  to  the  facts  and  circum-  it  was  in  such  proximity  to  the  plain- 
stances  from  which  alone  the  court  tiff's  residence  that  if  used  for  such 
could  determine  whether  the  nuisance  purposes  it  would  endanger  the  health 
would  be  of  the  character  and  nature  of  himself  and  family,  and  render  his 
supposed;  that  the  simple  allegation  property  useless  as  a  residence.  It  was 
that  particular  consequences  would  fol-  held  on  demurrer  that  the  complaint 
low  the  erection  of  the  factory  was  not  was  sufficient.  Keiser  v.  Lovett,  85 
sufficient;  facts  should  have  been  stated  Ind.  240. 

so  that  the  court  could  see  and  deter-  Bill    to  Pvevont  Sreotioa  of  Stablo  — 

mine     whether    the      factory,      when  Bnffloienoy.  —  A  bill  in  equity  to  enjoin 

erected,  would  or  would  not  constitute  the   defendant  frooi    erecting  a  large 

a  nuisance  such  as  would  sensibly  and  livery  stable  in  close  proximity  to  the 

materially  diminish  the  value  of  com-  complainant's  dwelling   house,    hotel, 

plainants*  property  and   the   ordinary  and  stores,  with  a  prayer  for  general 

comforts      and      enjoyment     thereof,  relief,  and  containing  allegations  that 

Adams  r.  Michael,  38  Md.  123.  the  use  of  the  stable   as   proposed  by 
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in  geaeral  terms  that  probable  injaty  VfUl  result;  the  bill  must 
state  facts  and  not  opinicms.^ 
d.  Suit  by  Private    Person    for    Public  Nuisance. — 

Where  a  private  persan  sues  in  equity  for  an  injunction  against  a 
public  nuisance,  his  bill  must  aliegie  a  special  and  peculiar  injury 
to  himself,  different  in  kind  from  that  sustainfod  by  the  general 
public* 

ihc  defcndatit  will  cause*   irreparable  Conn.  565;  O'Brien  v.  Norwich,  etc., 

damage  to  the  complainant  by  render*  R.   Co..   17  Conn.  372;    Smith  v.  Mc- 

iog,  from  its  disagreeable  and  vn  whole-  Dowe^l.    14S   III.   {i;    Dorer  v.  Pftrts- 

some  effluvia,  its  noisie,  flies,  and  other  mouth  Bridge,  17  N.  H.  200;  Meiners 

fiuisances,  his  dweUing  bouse  tinten-  ».   Frederick  Miilsr   Brewing  Co.,  78 

ain table,   and  breaking  up  the  custom  Wis.   364;    Mississippi,   etc.,   R.  Co.  v, 

and  dimintshrng  the  rents  of  his  botel  Ward,  s  B^ack  (U.  S.)  485.     See  also 

and  flitoies,  is  not  demurrable  lor  want  Schall  v.  NnsbaujiL,  56  Md.  512. 

of  equity;  noras  stating  a  case  in  whidh  AChensnlAUagatibmthaitBaaia^esHaTe 

the  sole  remedy  of  the  compiaJBant  is  Besiltfld  or  will  result  is  not  sufficieni. 

at  law;    nor  because  it  does  not  state  Packet  Co.  v.  Sorrels,  50  Ark.  466. 

that  the  rights  of  the  parties  have  been  Bflpmeiatisig     Talw     ef    Fvoparty*  — 

settled  in  favor  of    the  complaJaaBt,  Equity  has  jurisdiction   to  enjoin  the 

before  the  filing  of  the  bill.  In  an  action  creation  or  eraciton  of  a  pablic  nui- 

at  law,  or  does  not  igive  sovie  equitable  saace  upon  a  blU  filed  by  privaHe  indi- 

reason  why  snch  action  has  not  been  vidualsallegiog  that  the  dose  proximity 

first  brought.     Aldrich  v.  Howard,  7  K.  of  such  auisance  will  deprive  the  com- 

I.  87.  plaiaaats  of  the  comfortable  enjoyment 

1.  Thebant  v.  Caoova,  11  Fla.  143;  of  th ear  property  and  greatly  depteciaxe 

Dunn  V.  Austin,  77  Tex.   (39;  Kings-  and    lessen    its    value.     liamilton    z/, 

bury  V.  Flowers,  65  Ala.  479.  Whitridge,  ir  Md.  lafS. 

Espreashm  tt  #|if]ni«i.  —  Where  a  bill  Alleging   lajvif   Gsmmaa    to    AU.  — 

for  an  injunction  alleged  that  a  sasam  Where  a  bill  stated  thai  the  plaintiff 

mill,  if  pat  into  operation,  would  on-  resided  near  the  head  of  acertain  cove; 

avoidably  and  in  itself  become  a  nui-  that  the  right  to  navigate  the  cove  was 

sancc,   tliis  ddlegation  was  beid  to  be  a  common    right,    the    enjoyment   of 

nothing  but  an  expression  of  of)i'ni(»n  wbioh  was  valuable  to  him  in  respect 

by  the  plaintilt,  upon  whkh  the  oEmrt  to  trade  and  commerce,  the  building 

should  not  retain  the  injnnctioa,  but  and  laxinching  of  vessels,  and  for  agri- 

should  leave  the  parties  to  their  remedy  cakural   purposes  and   fisheries;    and 

at  law.     Thebaut  z'.   Caaova,   11  Fla.  that  he  was  in  danger  of  being  deprived 

143.  of  his  lawful  right  to  aavigate  the  cove 

OaaohiiioM  —  Tnrith  Volt  Adnittai  kf  by  an  obstruction  to  be  erected  by  the 


r.  —  A    compdaint    for    an    in-  defendant;  it  was  held  that  the  injury 

juaction  to  restrain  the  erection  of  a  alleged  in  the  biU  was  not  one  peculiar 

Macksflaidi  shop  stated  that  *'  the  erec-  to  the   plaintiff,  but  comoion   to  him 

tion  and   maintaining  of  a  blacksmith  and  all  others  having  occasion  to  use 

shop  at  «ttch  place  will  destroy  the  free  the  cove  for  such  purposes.     O'Brien 

use  of  tiw  plaintiff's  property,"  but  did  v.    Norwich,   etc,    R.   Co.,    17    Conn, 

not  allege  that  sttch  business  could  not  372. 

be  conducted  so  as  not  to  injure  the        7ailare   to  IMjaot.  —  in  a  suit  for  ob- 

plaintiS,  uor  that  the  defendants  were  structing  a  street,  the  plaitrtiffs  alleged 

iniending-to  conduct  31  impropeily,  nor  that  their  store  was  near  defendant's 

that  they  could  not,  or  would  not,  so  on  the  same  side  of  the  street,  and  that 

oonstruct  the   building  as   to  prevent  they    were    prevented    from     passing 

all  injury.     It  was  held  that  the  trutii  along  that  side  of  tlie  street,  as  were 

of  these  allegations  of  hnjary  were  not  also  their  employees  and   patroiis,   to 

admitted  by  a  demurrer,   they  being  the  great  damage  of  their  bnsiness.     It 

rnece  conclusions.     Bowea   ».  Maszy,  was  held  that,  as  tbe   defendant  took 

117  Ind.  2$B.  issue   and   went  to  trial  on  this  com- 

i.  Packet  Co.    v.   Sorrels,    50    Ark.  plaint,  it  must  be  held  sufficient  to  war- 

466;  Payne  v.  McKinley,  54  Cal.  532;  rant  proof  of  special  damage.    Calla- 

Bigelow   V.    Hartford   Bridge  Co.^    14  naa  v,  Gilmaa,  107  N.  V.  360. 
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e.  Suit  for  Injunction  and  Damages.  —  It  is  a  general 

principle  of  equity  jurisdiction  to  aim  at  complete  and  final  relief, 
in  respect  to  all  matters  between  the  same  parties  growing  out 
of  the  same  general  transaction ;  ^  and  so  in  a  suit  to  restrain  a 
nuisance  the  plaintiff  may  properly  unite  with  his  prayer  for  an 
injunction  a  prayer  for  damages  caused  by  the  nuisance.* 

4.  The  Decree  —  a.  In  General.  —  The  relief  granted  by  an 
equity  court  should  conform  in  general  to  the  prayers  of  the  bill,' 

1.  See  article  Jurisdiction,  yol.  12,  the  jurisdiction   to  restrain  nuisances 

p.  162.  belongs  to  courts  of  equity  prior  to  the 

8.  YoloCounty  V.Sacramento,  36 Cal.  adoption     of    the    constitution,    such 

193;    Will   V.   Sinkwitz,   41    Cal.    588;  jurisdiction    still    continues,    and   the 

Smith  V,  Fitzgerald,  24  Ind.  316;  Pad-  matter  of  damages  is  only  incidental 

dock  V.  Somes,  102  Mo.  226;  Whipple  thereto.    Fleischner  r.  Citizens' Invest. 

V.  Mclniyre,  69  Mo.  App.  397;  Robin-  Co.,  25  Oregon  119. 

son   V,  Smith,  (Supreme  Ct.)  7   N.  Y.  I^junetion  Should  Be  Demaaded.  —  As 

Supp.  38;  O'SuUivan  v.  New  York  El.  a  general  rule,  equitable  relief  restrain- 

R.  Co.  (Super  Ct.)  7  N.  Y.  Supp.  51;  ing  a  nuisance   will  only  be  granted 

Syracuse  Solar  Salt  Co.  v.  Rome,  etc.,  when   made   the   subject  of  a  special 

R.  Co.,  II  N.  Y.  App.  Div.  557;  Lefrois  prayer.     Cobb  v.  Smith,  23  Wis.  261; 

v.  Monroe  County,  24  N.  Y.  App.  Div.  Delaware,  etc.,  Canal  v.  Camden,  etc., 

421;   llutchins  V.  Smith,  63  Barb.  (N.  R    Co.,  16  N.  J.   Eq.  321;  Earl  v,  De 

Y.)25t;  Davis  V.  Lambertson,  56  Barb.  Hart,    12   N.   J.    Eq.    280;    Wolcott  v. 

(N.   Y.)  480;    People   v.    Metropolitan  Melick,  ii  N.  J.  Eq.  204.     But  see  Sul- 

Telepbone,  etc.,  Co.,  64  How.  Pr.  (N.  livan  v,  Royer,  72  Cal.  248. 

Y.  Supreme  Ct.)  120;  New  York  Cent.,  8.  See,  in  general,  article  Decrees, 

etc.,  R.  Co.  V.  Rochester,    127   N.    Y.  vol.  5,  p.  956  ft  seq. 

591 ;  Fleischner  r.  Citizens'  Invest.  Co.,  Where  aBill  Only  Frayed  for  an  Injnne- 

25   Oregon   119;  Wendlandt   v.   Cava-  tlon   to   restrain   the  defendants   from 

naugh,  85  Wis.  256.     And  see  Whipple  flowing  back  the  waters  of  a  stream 

I/.  Mclntyre,  69  Mo.  App.  397;  Beir  z/.  upon   the   complainant's    property,    it 

Cooke,  37   Hun  (N.  Y.)  38.     Sec  also  was  held  that  the  injunction  was  the 

the  article  Injunctions,  vol.  10,  p.  972.  only  relief  which  the  court  could  grant. 

In  Williams  v.  New  York  Cent.  R.  and  that  a  further  order  requiring  de- 
Co.,  16  N.  Y.  Ill,  the  court  said:  fendants  to  remove  their  dam,  and  that 
**  Although  he  had  a  remedy  at  law  for  in  case  the  same  was  not  removed 
the  trespass,  yet  as  the  trespass  was  of  within  thirty  days  the  sheriff  should 
a  continuous  nature  he  had  a  right  to  proceed  to  remove  the  same,  was  un- 
come  into  a  court  of  equity  and  t»  authorized,  there  being  no  prayer  in 
invoke  its  restraining  power  to  prevent  the  bill  for  such  relief.  Lummery  v, 
a  multiplicity  of  suits,  and  can,  of  Brady,  8  Iowa  33. 
course,  recover  his  damages  as  inci-  KniBanoe  flrom  Operating  Steam  Ham- 
dental  to  this  equitable  relief."  mer.  —  A  bill  prayed  that  a  defendant 

Oregon. — Notwithstanding  the  Oregon  might  be  restrained  from  working  a 
Constitution,  article  i.  §  17,  which  pro-  steam  hammer  in  such  a  way  as  to 
vides  that  "  in  all  civil  cases  the  right  cause  a  nuisance  or  injury  to  the  plain- 
of  trial  by  jury  shall  remain  inviolate,"  tifi  and  his  premises.  The  master  of 
a  court  of  equity  has  obtained  jurisdic-  the  rolls  considered  that  a  nuisance 
tion  of  an  action  to  restrain  a  private  was  caused  by  machinery  other  than 
nuisance,  and  may  render  judgment  for  the  steam  hammer,  and  granted  an  in- 
damages  as  an  incident  to  a  suit  for  junction  to  restrain  the  defendant  from 
injunction.  That  section  of  the  consti-  so  conducting  his  works  as  to  cause 
tution  continues  to  all  suitors  the  right  injury,  damage,  or  annoyance  to  the 
of  trial  by  jury  in  all  cases  where  it  owner  or  occupier  of  the  premises.  It 
was  secured  to  them  by  the  laws  or  was  held,  on  appeal,  that  the  injunc- 
practices  of  the  courts  at  the  time  of  tion  should  be  granted  in  the  terms  of 
the  adoption  of  the  constitution,  but  the  prayer  in  the  bill,  and  the  decree 
was  not  intended  to  abridge  the  equi-  was  varied  acordingly.  Goose  v.  Bed- 
table  jurisdiction  then  existing.     Since  ford,  21  W.  R.  449. 
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and  should  not  be  disproportionate  to  the  injury.^  The  injunc- 
tion should  be  specific  in  its  description  of  the  particular  things 
and  acts  in  respect  to  which  the  defendant  is  enjoined.* 

AbaUamt.  —  Where  the  nuisance  complained  of  consists  in  an 
obstruction  of  a  public  highway,  the  decree  may  require  the 
removal  of  the  obstruction.*  And  so  where  the  injuries  are  caused 
by  the  maintenance  of  a  dam,  it  is  proper  to  direct  the  lowering 
of  the  dam  to  such  an  extent  as  will  abate  the  nuisance.'*    The 

Loeatioa  of  JnJiaBoe.  —  On  a  bill  for  Spoeiflo.  —  A  decree  which  refers  to  the 

an  injunction  to  restrain  the  erection  cap  piece  of  the  dam  as  fixing  the  ex- 

of  a  nuisance,  which  prays  that  the  de-  treme  height  to  which  the  water  may 

fendant    be   restrained  ?rom   erecting  be  raised  by  the  use  of  the  gates  when 

said  nuisance  on  F.  street,  "in  front  of  shut,  though  more  specific  in  its  direc- 

or  near  the  said  premises  belonging  to  tion  than  is  usual,  is  not  objectionable 

your  orators  as  aforesaid,*'  a  decree  re-  for  that  reason.     Carlisle  v.  Cooper,  21 

straining  such   erection  elsewhere  on  N.  J.  £q.  576. 

the  defendant's  premises  than  on   F.  8.  People  v,  Vanderbilt,  26  N.  Y.  287, 

street,  **  so  near  the  premises  of  the  28  N.  Y.  396. 

said    complainants  as    to    injure    the  Where P<fftlo& of Kvisanoe Outside Joris- 

same,"   is   unauthorized.      Rainey    v.  dietion.  —  A  bill  in  equity  was  filed  in 

Herbert,  55  Fed.  Rep.  443.  the  United  States  District  Court  for  the 

A  factory  situated  at  U.  was  com-  district  of  Iowa  to  abate  as  a  nuisance 

plained  of  by  one  who  lived  at  S.,  a  a  bridge  across  the  Mississippi  where 

mile  and  a  half  from  U  ,  and  an  in-  that  river  divides  the  states  of  Illinois 

junction   was    thereupon  allowed,   re-  and  Iowa,  the  state  line  being  in  the 

straining  defendants    from  causing  a  middle  of  the  river.     It  was  held  that 

nuisance   at   U.    by   their  factory.     It  inasmuch  as  the  court  had  no  jurisdlc- 

was  held  that  as  no  one  at  U.  had  com<  tion  over  such  portion  of  the  bridge  as 

plained,  the  injunction  must  be  modi-  was  in  Illinois,  and  as  the  removal  of 

fied  so  as  to  restrain  defendants  from  that  part  which  was  in  Iowa  would  not 

causing  a  nuisance  at   S.   only.     Wil-  materially  remedy  the   nuisance,  the 

Hams  V,  Osborne,  40  N.  J.  Eq.  235.  court  would  not  grant  a  decree  requir- 

1.  Big  Rapids  v,  Comstock.  65  Mich.  Ing  the  removal  of  the  portion  of  the 
78,  wheiein  it  was  held  that  equity  bridge  in  Iowa.  Mississippi,  etc.,  R. 
would  not  require  the  walls  of  a  build-  Co.  v.  Ward,  2  Black  (U.  S.)  485. 

ing  to  be  torn  down  because  of  an  en-  Loeatlou  of   Ohstnietioii  Uncertain.  — 

croachment  of  four  and  one-half  inches  In  a  suit  by  a  town  to  abate  an  obstruc- 

on  the  street.  tion  in  a  highway,  the  complaint  and 

Voise  from  Boiler  CoMter.  —  Where  it  verdict  were  so  uncertain  as  to  the  loca- 

was   not  clear  that  the  noise  from  a  tion  of  the  obstruction  that  no  definite 

roller  coaster    created   a   nuisance  at  order  of    abatement  could   be    based 

other  times,  an  injunction  against  the  thereon;  it  was  held  that  the  decree 

operation  of  the  same  was  limited  to  should  be  modified  so  as  to  eliminate 

Sundays  and  night    hours,  and  when  the    order    of    abatement.     American 

there  was  an  extreme  sickness   in   a  Furniture  Co.  v.  Batesville.  139  Ind.  77. 

complainant's  family,   certified  to  by  Xay  Be  Abated  by  Xandatory  Iigune- 

two    reputable    physicians.     Schlueter  tion.  —  In   a  suit  for  an  injunction  to 

V,    Billigheimer,    14    Cine.    Wkly.    L.  restrain  the  maintaining  of  an  obstruc- 

Bul.  224.  tion  upon  a  public   highway,  and  for 

2.  Ix^unotioii  Agaiait  ^  Benie  Smoke."  damages  brought  by  a  private  person 
^  An  injunction  which  prohibits  the  specially  injured  thereby,  although 
defendant  from  allowing  *'  dense  such  obstruction  exists  at  the  com- 
smoke  "  to  issue  from  the  chimneys  of  mencement  of  the  suit,  it  may  bn 
his  business  establishment  was  held  to  abated  by  a  mandatory  injunction  as 
be  too  broad,  as  the  question  what  was  well  as  by  a  judgment  that  the  obstruc- 
**  dense  smoke  "  would  be  a  matter  of  tion  be  removed  and  the  nuisance 
endless  controversy.  Milligan  v.  Nel-  abated.  Gardners.  Stroever,  89 Cal.  26. 
son.  51  111.  App.  441.  4.  Rothery  v.  New  York  Rubber  Co., 

Dooree  Hot  Oliijeetioiiable  Beeavio  Too    90  N.  Y.  30;    Ramsay  v.  Chandler,  3 
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court  may  order  the  abatement  by  its  own  officeiB  or  require  the 
party  to  doiL^ 
b.  Where  Nuisance  Can  Be  Remedied  by  Use  or  Proper 

Methods.  —  A  court  of  equity  is  always  reluctant  to  giant  a 
perpetual  injunction  against  the  carrying  on  of  a  legitimate  busi- 
ness. Where  the  court  finds  that  such  an  establishment,  as  con- 
ducted, is  a  nuisance  it  should  allow  the  defendants  to  show,  if 
they  can,  that  by  the  use  of  proper  methods  and  appliances  it  is 
possible  to  continue  the  business  in  the  same  place  without  its 
being  a  nuisance.*  Where  this  can  be  done  a  decree  absolutely 
enjoining  the  defendants  from  further  conducting  such  business 
is  too  broad ;  '  the  injiinctk>n  should  be  limited  to  such  uses  as 

Cal.  90;    H&nmond  «.  Fuller,  i  Paifc  by  a  ccMi«ty,  the  district  court  may  m 

<N.  Y.)  I97«  its  decree   of   abateoient  require  the 

Xatter  of  Eqnltable  BiiantloiL  —  The  oominksiofief  s'  court  to  remore  sudi 

removal  of  a  milldam  so  far  as  it  ex-  nuisance.      Ltaao    County    v.    Llano, 

ceeds  a  proper  height,  by  the  decree  of  (Tex.  Civ.  App.  1895)  28  S.  W.  Rep.  ^26. 

tbe  eqttity  court,  is  not  a  laattcr  of  S.  Bushnell  v.  Robeson,  bi  Iowa  540. 

rig'ht,  but  of  equitable  discretion,  and  Ewiiinatioa  tf  Fi^ywd  Bemediei  %y 

must  depend  on  the  circumstances  of  CommiMioner.  —  The  defendants  having 

the  case.     Milier  v.  Comwell,  71  Mich,  sbown  by  the  evidence  of  scientilic  and 

270.  practical  experts  that  the  matters  com- 

Amount  •!  Lovering  ilMmld  BeipeeUUjr  plained  of  as  a  n  uisance  could  be  reme> 
Found.  —  Where  suit  is  brought  for  the  died,  and  that  they  had  adopted  certain 
abatement  of  a  dam  which  on  account  measures,  and  proposed  to  adopt 
of  its  height  cau-ses  danaages  by  over-  others,  to  remedy  tlie  evils,  acommis- 
flow,  and  for  an  injuActioa  against  the  -sioner  was  appointed  to  examine  the 
same,  the  jury  should  find  specially  as  premises  and  the  proposed  remedial 
to  h<<»w  much  of  tlie  dam  should  be  measures,  with  power  to  examine  wit- 
abated,  and  if  not  so  found  it  must  be  fiesses,  and  report;  neither  party  to 
ascertained  by  the  court.  Finch  v,  offer  any  testimony;  eitber  party  to 
<jrreen,  16  Minn.  355.  Jitave  tbe  right  to  move  for  action  on 

Need  H«t  tpioUy  Heigfei  at  Tima  df  the  report  on  four  day«'  notice,  and 

Trial.  —  Where    aai    upper    proprietor  upon  like  notice  to  move  for  any  speci- 

aues  to  abate  a  dam  buHi  by  a  lover  6ed    m^odification    of    the    injunction, 

proprietor^   wiuch    is    so  higb    as  to  Babcock   v.   Vew  Jersey    Stock   Yard 

set  the  water  back  00  the  lands  of  the  Co.,  20  N.  J.  Eq.  2^. 

former,  the  judgment  may  direct  that  B.  Hutchins  &.  Smith,  63  Barb.  <N. 

the    dam    be    cibt   down     a   specified  V.)  251;    Chamberlain  r-.  Douglas,   24 

amount  from  its  height  at  the  time  of  N.    Y.    App.    IMv.    582;     Bushnell  v. 

the  trials  withont  specifying  what  'that  RobesoA,   62   Iowa  540;    Richards    v. 

height    is.      Ames    ?/.    Cannon  River  Holt,  61  Iowa  529;   Seifried   v  Hays, 

M£g,  Co.^  27  Minn.  245.  61  Ky.  377;    McMenomy  v.   Ban  1,  87 

L  People  «.  Vanderbilt,  a6  N.  Y.  267,  Cal.  134;  Fresno  v.  Fresno  Canal,  etc., 

28  N.  Y.  396.  Co.,  98  Cal.   179;    Green  v.  Lake,   54 

flberiff.  —  Under    Mioa.    Gen.    Stat.  Misc.  540. 

1878,  c  7S«  §  44,  providing  that  **  by  In  Fresno  v.  Fresno  Canal,  etc.,  Co., 

the  judgment  tiie  nuisance  may  be  en-  98  Cal.  179,  it  was  held  that  a  decree 

joined  or  abated  as  well  as  damages  orderfng  a  canal  to  be  iitled  up,  where 

recovered,"  in  an  acticm  by  a  riparian  such   canal  could  have  been   covered 

owtier  to  abate  a  dam   by  which  the  over,  and  thereby  rendered  unobjection- 

water  is  sent  back  on  his   land,   the  able,  was  erroneous, 

court  in  ordering  the  dam  to  be  cut  Ol^sctioBahle     Vm     «f     Bufldings. — 

^wn  may  direct  the  sheriff  to  do   it.  Equity  will  not  restrain  the  erection 

Ames   V,  Cannon  River  Mfg.  Co.,   27  or  maintenance  of  buildings  not  nui- 

Minn.  245.  sances  ptr  se  ;  it  will  only  restrain  an 


I*  Cwrt. —  To  a  suit  to    improper  use  of  the  same  constituting 
abate  a  public    nuisance    maintained    the    nuisance.      Czarniecki's    Appeal, 
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create  the  nuisance,  leaving  the  right  to  carry  on  the  business  in  a 
proper  manner.'  If,  however,  it  appears  that  the  grievance  com- 
plained of  cannot  be  rectified  by  any  method  adopted,  a  decree 
absolutely  enjoining  the  further  operation  of  the  establishment 
is  proper.* 

(Pa.  18S7)  II  Atl.  Rep.  660;  Trttlock  v.  In  Callanan   v.  Gilmer,    107   N.  Y. 

Merte,  72  Iowa  510.  360,  which  was  a  suit  to  enjoin  the  ob- 

In  Cleveland  v.  Citizens'  Gas  Ltgtzt  structing  of  a  ^dewalk   by   using    a 

Co.,  20  N.  J.  £q.  201,  it  appearing  from  bridge  in  unloading  trucks  in  the  street 

the  evidence,  upon  an  application  for  an  in  front  of  the  store  of  the  defendant, 

injunction  to  restrain  the  erection af  gas  it  was  held  that  a  decree  perpetually 

works,  that  if  the  process  of  purrfyTog  enjoining  the   defendant   from    using 

by  lime  should  be  used  in  the  works  it  such  bridge  should  be  modified  so  as 

would  cause  an  injury  to  tke  compkaiii-  to  enjoift  him  from  '*  fmneceseaiily  or 

ante,  who  were  owners  of  dwelling  and  unreasonably  "  using  such  bridge  or 

residents  in  the  immediate  neighbor-  hindering  or  ob9lr Acting  the  free  use 

hood,  by  the  generation  of  annoying  of  the  sidewalk. 

and  offensive  vapors  and  odors,  but  Xtut  SpeoHy  W&at  JkUvhAaait  Sequired 
that  the  defendants  proposed  to  use  to  Bo.  —  In  a  suit  in  equity  to  enjoin 
other  processes  which  might  not  so  re-  the  using  of  certain  premises  for 
suit,  the  court  granted  as  injunction  tiaughter-boose  purposes,  a  decree 
restraining  the  defendants  front  using  which  ftiifs  to  specify  what  the  defend- 
the  lime  process,  and  from  inanufac-  ant  is  required  lo  do  in  order  to  com- 
turing  gas  in  any  way  that  would  pro-  ply  with  its  requirements  is  defective, 
duce  any  annoyance  to  persons  dwell-  To  adjudge  merely  that  he  is  so  to 
ing  in  the  houses  of  the  complainants,  conduct  his  business  as  not  to  be 
by  any  smoke,  gases,  or  other  efflnvia  o£Ftnsive,  is  to  give  him  no  rule  of  Con- 
or odors  from  the  works,  but  permitted  duct  which  the  law  bad  not  before  pre- 
them  to  erect  their  buildings  and  scribed.  The  decree  should  specifically 
manufacture  gas  subject  to  a  perpetual  point  ont  the  things  he  is  required  to 
injunction  if  discomfort  should  be  do  in  order  to  abate  the  nuisance 
occasioned  thereby;  costs  to  abide  which  (he  court  finds  to  exist.  Ballen- 
the  event  of  the  suit.  tine  v,  Webb«  S4  Mich.  38.     But  see 

1.  Richards    v.   Holt,  61    Iowa  5^9;  Dicksod  v.   Burnham,  17  Grant  s  Ch. 

Seifried  v.  Hays,  81   ICy.  377;    Minke  (U.  C.)  261;  Learned  z/.  Hunt,  63  Miss. 

V,    Hope  man,   87   III.    450;    Green    «r,  573, 

Lake,  54  Miss.  540.  %.  Bushnell  v.  Robeson,  62  Iowa  540; 

VuisaMO  Battiflod  After  Bolt  BMnght.  Baker  v,  Bohannan,  69  Iowa  62« 
—  Where,  after  the  bringing  of  a  suit  In  Treat  v.  Bates,  27  Mich.  390. 
to  enjoin  a  nuisance,  the  defendants  so  which  was  a  suit  to  restrain  a  def end- 
It  :pt  the  building  complained  of  that  it  ant  from  restoring  or  maintaining  a 
was  no  longer  a  nuisance,  except  in  certain  dam,  it  appeared  that  a  partial 
one  particular,  and  there  was  nothing  abatement  of  the  dam  would  prevent 
in  the  evidence  to  indicate  that  they  the  overflow  of  the  plaintiff's  land,  but 
would  again  keep  It  as  when  the  action  that  its  entire  abatement  was  necessary 
was  commcncei,  it  was  held  that  the  to  abate  a  public  nuisance  affecting  his 
injunction  should  have  been  limited  to  homestead.  It  was  held  that  a  decree 
the  offense  existing  at  the  time  of  the  for  a  complcrte  abatement  was  proper, 
hearing.  Trulock  v.  Merte,  72  Iowa  All^nriil^  time  for  Bemoval  of  Biuineu. 
510.  -^  Where  a  defendant  is  conducting  a 

Modifying    Ii^tmetloii.  —  Where     the  business  which  is  a   nuisance   to  the 

operation   of  a   business  has  been  en-  plaintiff,   but  an  injunction   requiring 

joined  on  the  ground   that  it  is  a  nui-  the   defendant   to   abate   the  nuisance 

sance,   if    the     defendant    afterwards  immediately  would  be  a  greater  injury 

shows  that  it  can  be  so  Carried  on  as  to  the  defendant  than  a  benefit  to  the 

not  to  constitute   a  nuisance,  the  in-  plaintiff,  and  compensation  in  damages 

junction  shcrtild  be  modified  so  as  to  can  be  made,  the  decree  should  allow 

permit  such  business  to  be  operated  in  the  defendant  a  fixed  time  to  remove 

an    unobjectionable   manner.      Cbam-  his  business  before  the  judgment  take* 

berlain  r.  Douglas,  24  N.  Y.  App.  Div.  effect.     Braender  v.  Harlem  Lighting 

582;  McMcnomy  v.  Baud,  87  Cal.  134.  Co.,  (Supreme  Ct.)  2  N.  Y.  Supp.  245. 
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NUL  DISSEIZIN. 

See  article  ENTRY,  WRIT  OF.  vol.  7,  p.  727. 


NULLA  BONA. 

See  articles  EXECUTIONS  AGAINST  PROPERTY,  vol.  8, 
p.  303;  EXECUTIONS  AGAINST  THE  BODY  AND 
ARREST  IN  CIVIL  CASES,  vol.  5,  p.  584;  CREDITORS' 
BILLS,  vol.  5,  p.  388. 


NULLITY  SUIT. 

See  article  MARRIAGE  (^ANNULMENT\  vol.  13,  p.  869. 


NUL  TIEL  CORPORATION. 

See  article  CORPORATIONS,  vol.  5,  p.  83. 


NUL  TIEL  RECORD. 

See  articles  ACCORD  AND  SATISFACTION,  vol.  i,  p.  81; 
BONDS,  vol.  3,  p.  665 ;  DEBT,  vol.  5,  p.  924;  JUDGMENTS, 
vol.  II,  pp.  1 149,  1 150;  PLEAS  AT  LAW  s  RECORDS. 


NUL  TORT. 

See  articles  PLEAS  AT  LAW;  REAL  ACTIONS. 


NUL  WASTE. 

See  SLTticles  PLEAS  AT  LAW;  WASTE. 


NUNC   PRO  TUNC. 

As  to  Various  Acts  allowed  to  be  done  after  they  should  be  done,  see  the 
particular  titles  in  this  work,  and  consult  the  General  Index. 

As  to  Alteration  and  Amendment  of  Records  with  retroactive  effect,  see 
article  RECORDS, 
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OATHS. 

See  generally  articles  AFFIDAVITS,  vol.  i,  p.  309;  AFFIRM  A- 
TION,  vol.  I,  p.  377;  VERIFICATION ;  and  consult  the 
General  Index  to  this  work. 


OBJECTIONS. 

See  article  EXCEPTIONS  AND  OBJECTIONS,  vol.  8,  p.  153. 


OBSCENE    LANGUAGE   AND    PUBLICA- 
TIONS. 

By  Harry  Upson  Sdcs. 

I  IVTBODVCTOBT,  1 1 52. 

1.  The  Common-law  Offense,  1152. 

2.  Obscene  Matters  in  the  Mails,  11 53. 

IL  JlTBIBDICTIOV,  1 153. 

1.  In  General^  ii53- 

2.  Obscene  Matters  in  the  Mails,  1154. 

3.  Venue,  1154. 

m  IVBICTKEVT  OB  IVPOBMATIOV,  1 1 54. 

1.  Appropriateness  of  Indictment  or  Information,  1154. 

a.  In  General^  1154- 

b.  Obscene  Matters  in  the  Mails,  1154. 

2.  joinder  of  Offenses  and  Offenders,  1154. 

3.  Averments  in  Language  of  Statute,  1156. 

a.  Uttering  Obscene  Language  and  Writings,  1156. 

b.  Obscene  Matters  in  the  Mails,  1157. 

4.  Laying  the  Venue,  1157. 

5.  Description  of  Place  as  a  Material  Ingredient^  "S?- 

6.  Time,  1157. 

7.  Description  of  the  Obscene  Matter,  1157. 

a.  Oral  Utterances,  1157. 

b.  Writings  and  Signs,  iic8. 

c.  Obscene  Matters  in  the  mails,  11 60. 

8.  Inducement  or  Colloquium,  11 60. 

9.  Publication,  1161. 

a.  Necessity  to  Allege,  ii6t. 

b.  Particulars  as  to  Publication,  1161. 
10.  Intent  and  Scienter,  1162. 
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II.  Averments  Peculiar    to    Indictments  for    Mailing    Obscene 
Matter^  1162. 

a.  That  Matter  Was  Mailed,  1162. 

b.  Payment  of  Postage^  1162. 

c.  Knmvledge  that  Matter  Was  Obscene^  11 6a. 

d.  Address  of  Matter  Maiied,  1162. 

IV.  PllABIirO  AVS  Pboop  —  Vabiavce,  1 163. 

I.    Uttering  Obscene  Language  and  Wrrtingt,  --•j- 
a.  Obscene  Mcttter  in  the  Mail^  1 164. 

V.  IVBTBUCTIOVB,  1 1 64. 

VI.  FOBFEITUBS  AHI)  DEBTBTOTiaK  OV  OMCEKB  ILkTTEB,  1 164. 

CROSS-REFERENCES. 

As  to  Kindred  Of  enses^  see  also  the  articles  BLASPHEMY,  vol.  5, 
p.  633;  DISORDERLY  CONDUCT,  vol.  7,  p.  i; 
INDECENT  EXPOSURE,  vol.  10,  p.  339;  LEWD* 
NESS^  vol.  13,  p,  18;  PROFANE  SWEARING. 
Matters  of  Substantive  Lcnv  and  Evidence,  see  the  title 
OBSCENE  LANGUAGE  AND  PUBLIC  A  TIONS,  Am. 

AND  EnG.   EnCYC.  of  Law. 

I  IVTBOSUCTOBT  —  1.  The  Common-law  (^Niae.  —  To  use  inde- 
cent or  obscene  language  in  the  public  hearing,  or  to  publish  or 
distribute  obscene  writings  or  pictures,  has  long  been  held  to  be 
a  misdemeanor  under  the  common  law.*  It  is  a  crime  because  it 
is  fraught  with  great  danger  to  the  public  morals  over  which  the 
common  law  always  stands  guard.' 

1.  Rex  V.  Curl,  2  Stra.  788;  Rex  v,  336;  Sute  r.  Appling,  25  Mo.  315;  Bell 
Wilkes,  4  Burr.  2527;  Dugdale  v,  Reg.,  v.  State,  r  Swan  (Tenn.)42.  So,  gener- 
I  El.  &  Bl.  43S,  72  E.  C.  L.  435;  Steele  ally,  the  basis  has  been  the  9an>e  where 
V.  Brannan,  L.  R.  7  C.  P.  261 ;  Reg.  v.  the  common  law  has  been  declared  by 
Hicklin,  L.  R.  3  Q.  B.  360;  Reg.  v.  statute.  Reyes  v.  State,  34  Fla.  181; 
Saunders,  i  Q.  B.  Div.  15;  Knowles  Montross  v.  State,  72  Ga.  261;  Com.  v. 
V.  State,  3  Day  (Conn.)  103;  Mcjunkins  Tarbox,  i  *Cush.  (Mass.)  66;  Com. 
V.  State,  10  Ind.  140;  State  v,  Appling,  v.  Dejardin,  126  Mass.  46;  People 
25  Mo-  315;  Ware  v,  Lovcridge,  75  v,  Kaufman,  14  N.  Y.  App.  Div.  305; 
Mich.  488;  Com.  v.  Holmes,  17  Mass.  People  v,  MuHer,  32  Hun  (N.  Y.)  209, 
336;  Com.  V.  Sharpless,  2  S.  &  R.  (Pa.)  96  N.  Y.  408;  Com.  v.  Dowling,  14  Pa. 
91;  Barker  t.  Com.,  iq  Pa.  St.  412;  Co.  Ct.  Rep.  607;  State  v.  Smith,  17 
Willis  V,  Warren,  r   Hilt.  (N.  Y.)  590;  R.  I.  371. 

Bell  I'.  State,  I  Swan  (Tenn.) 42;  Young        Indiotment    lasvAtieiit   under  Statute 

V.  State,  10  Lea  (Tenn.)  165.  Butaiaed  mdtr   CoaunMi  Iaw.  —  An  in- 
Formerly  Cognizable  in  Eoolesiastical    dictraent  which  is  bad  under  a  statute 

Conrts.  —  In  an  early  case,  the  doctrine,  may  be  good  as  a  common-law  indict- 
since  departed  from,  was  announced  ment.  Knowles  v.  State,  3  Day  (Conn.) 
that  the  publication  of  an  obscene  book  103;  State  v.  AppHng,  25  Mo.  315. 
was  not  indictable,  as  the  offense  was  Brtaok  «f  tlM  Peaeo.—  In  one  case  it 
cognizable  only  in  the  ecclesiastical  was  held  by  a  majority  of  the  court 
courts.     Reg.  v.  Read,  11  Mod.  142.  that  the  principle  upon  which  the  com- 

2.  Dugdale  v.  Rep.,  i  El.  &  Bl.  435,  mon  law  forbade  the  offense  was  that 
72  E.  C.  L.  435:  Mcjunkins  v.  State,  it  tended  to  a  breach  of  the  peace. 
JO  Ind.  140;  Com.  v.  Holmes,  17  Mass.  Ware  v.  Loveridge,  75  Mich.  488.     In 
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8.  Obiooia  Matten  in  the  Kaik.  —  In  the  United  States  various 
statutes  have  been  enacted  making  it  an  offense  to  send  obscene 
matters  in  the  mails.  ^ 

n.  JmtlSDlCTlov  —  1.  In  Ctonend. — in  Snglud  jurisdiction  over 
the  crime  belongs  to  the  general  or  quarter  sessions  of  the  peace, 
and  so  was  cognizable,  it  would  seem,  either  by  the  assize  courts 
of  oyer  and  terminer,  or  by  a  justice  of  the  peace,  the  latter  hav- 
ing  jurisdiction  over  misdemeanors.* 

In  th«  ITnitad  ■totat,  however,  the  common-law  offense  is,  it  seems, 
regarded  as  only  cognizable  by  those  courts  which  are  the  out- 
come of  the  criminal  courts  of  England  which  proceeded  after  the 
presentment  of  an  indictment  or  information.' 

Mnaldpal  Oonrta.  —  In  some  states,  municipal  courts  and  corpora- 
tion courts  have  been  given  jurisdiction  over  these  offenses,  and 
in  these  jurisdictions  the  offense  is  usually  denounced  by  a 
municipal  ordinance.^ 

PrttamptloA  of  Bagmlnritr.  —  The  regularity  of  the  proceedings  and 

some  states  statutes  have  been  framed  Quarter  sessions  in  England,  has  juris- 

with    this    end    in    view.     Benson  v.  diction    of    all    common-law    offenses 

Sute,  68  Ala.  544;  Shields  v.  State,  89  which  would  have  been  cognizable  by 

Ga.   549;    Stevenson  v.  State,   90  Ga.  the  court  of  quarter  sessions  if  they 

456;  State  V.Clarke,  31  Minn.  207;  State  had  not  been  allotted  by  statute  to  a 

V,  Bach.  25  Mo.  App.  554.  different  court. 

Vvisanoa.  —  It  has  been  held  that  the  Mfiihigan.  —  In   Ware  v,   Loveridge, 

public  use  of  obscene  or  profane  Ian-  75  Mich.  488,  it  was  declared  that  the 

guage  amounts   to  a  nuisance,   even  offense,  if  a  common-law  misdemeanor, 

though  but  one  oath  be  used.     Young  is  beyond  the  jurisdiction  of  a  justice 

V,  State,  10  Lea  (Tenn.)  165.     See  also  of  the  peace. 

Gaines  v.  State,  7  Lea  (Tenn.)  410.  Tennewsa.  —  In   Grisham  v.  State,  a 

PrsssBoe  of  Womsa.  —  The  basis  of  the  Yerg.  (Tenn.)  589,  it  was  declared  that 

Georgia  statute  was  said  by  the  court,  the  county  courts  of  pleas  and  quarter 

in  Dillard  v.  State,  41  Ga.  278,  to  be  sessions     have    jurisdiction    over   all 

the  protection  of  females  from  insult,  offenses  against  public  morals,   even 

it  being  necessary  to  show  that  the  Ian-  those  cognizable  by  Uie  old  spiritual 

guage  was  used  in  the  presence  of  a  courts  in  England, 

woman.     See  also  Brady  v.  State,  48  Jnitiosi    of  ths   Piaet — Alabama. — 

Ga.  311.  Justices  of  the  peace  have  jurisdiction 

1.  Rev.    Stat.    U.    S.,    §    3893,     as  where  an  information  is  filed  within 

amended  by  Acts  Cong.  July  12,  1876,  sixty  days  after  the  commission  of  the 

June  18,  i88d,  September  26,  1888.  offense.     Carter    v.    State,    107    Ala. 

In  England  similar  statutes  have  also  146. 

been  enacted.     33  and  34  Vict.,  c.  79,  Missouri,  —  Justices   of    the    peace 

g  20.  have  jurisdiction  over  an  information 

Ingrsdisnti     of     tho     QflBniso.  —  The  for  the  publication  of  obscene  litera- 

offense  **  consists  in   using  the  United  ture.     State  v.  Hay  ward,  83  Mo.  299. 

States  mails  for  its  circulation.     It  Is  See  also  State  v.  Fare,  39  Mo.  App.  no. 

not  designed  or  intended  to  prohibit  the  Truite  of  OaoiO—  Georgia.  —  An  in- 

publication  of  obscene  matter,  but  only  dictment  for  obscene  language  may  be 

to  prohibit  and  prevent  its  circulation  transferred  from  the  superior  court  to 

through  the  mails.*'     U.  S.  v.  Bebout,  a  county  court.    Cannon  v.  State,  74 

28  Fed.  Rep.  522.  Ga.  381. 

9.  4  Black.  Com.  270.  272.  4.  Exp,  Slattery,  3  Ark.  484,  holding 

S.  MasBaohnBOtts.  — In  Com.  v.  that  a  city  charter  and  ordinance  con- 
Holmes,  17  Mass.  336.  it  was  held  that  ferring  such  jurisdiction  do  not  violate 
the  circuit  court  of  common  pleas,  any  constitutional  provision;  Bartoa 
which  is  an  outcome  of  the  court  of  v.  La  Grande,  17  Oregon  577. 
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the  proper  exercise  of  jurisdiction  are  presumed  in  prosecutions 
before  courts  of  general  jurisdiction,^  but  no  sucti  presumptions 
are  indulged  as  to  the  regularity  of  proceedings  before  justices 
of  the  peace  and  in  municipal  courts  and  recorders'  courts.* 

2.  Obfloene  Katten  in  the  Kaili,  —  As  the  offense  of  sending 
obscene  matters  through  the  mails  is  created  by  acts  of  Congress, 
it  is  cognizable  in  the  United  States  courts,  and  the  prosecution 
must  be  had  within  the  district  or  circuit  where  the  crime  was 
committed.* 

3.  Venne.  —  As  in  prosecutions  for  other  offenses,  the  crime 
must  have  been  committed  within  the  territorial  jurisdiction  of 
the  particular  court  in  which  the  prosecution  is  instituted.** 

ILL  IVDiOTiavT  OB  IvposMATiov—  1.  Appropriateness  of  Indlot- 
ment  or  Information  —  a.  In  General.  — Ordinarily,  as  in  other 
prosecutions  for  misdemeanors,  the  defendant  is  charged  by  an 
information  or  indictment,  but  where  the  prosecution  is  instituted 
in  a  corporation  or  justice's  court  this  is  not  the  rule.* 

b.  Obscene  Matters  in  the  Mails.  —  As  the  offense  of 
sending  obscene  matters  in  the  mails  is  an  infamous  crime,  the 
defendant  can  be  tried  only  upon  the  presentment  of  a  grand  jury.* 

8.  Joinder  of  Oflfenses  and  Offenders  —  indiotmnit  OhArging  Two  Offonias* 

—  It  has  been  held  that  it  is  not  proper  to  join  in  the  same 
indictment  or  information  two  offenses  consisting  of  violations  of 

1.  Exp,  Kearny,  55  Cal.  312.  Com.    v,    Blanding,    3    Pick.   (Mass.) 

9.  Exp,  Kearny,  55  Cal.  213.  304. 

Violation  of  OrdinanoM.  —  Where  the  Diitriot  in  Whioh  Obioono  Matter  Was 

defendant  is  charged  with  violating  a  Mailed.  —  Where  a  letter  is  mailed  in 

town  ordinance  against  obscene  and  one   district  and   goes  through  other 

abusive  language  on  the  streets,  it  is  districts,    the    prosecution    cannot   be 

only  permissible  to  inspect  the  records  had  in  such  other  districts,  but  must 

to  see  if  the  offense  is  properly  stated  be  had  in  the  district  in  which  the  let- 

and  the  jurisdiction  is  properly  exer-  ter  was  mailed  because  the  crime  is 

cised.    Barton  v.  La  Grande,  17  Oregon  not  a  continuing  one.     U.  S.  v.  Com* 

577.  erford,  25  Fed,  Rep.  902. 

Bemedy  by  Habeas  Coxpni.  —  When  the  6.  In  Arkansas,  by  statute,  an  indict- 

record  shows  an  attempt  to  imprison  ment  or  presentment  is  not  necessary 

the  defendant  for  an  ofifense  of  which  where  the  prosecution  is  instituted  in 

the  court  has  no  power  to  take  cogni-  a  corporation  court.     Exp,  Slattery,  3 

zance,  a  writ  of  habeas  corpus  will  be  Ark.  484. 

allowed.     Ex p,  Kearny,  55  Cal.  212.  In  Xiiaonrl,  a  prosecution  for  diffus- 

8.  Ex  p,  Doran,  32  Fed.  Rep.  76;  In  ing  obscene  literature  may  be  brought 

re  Wahll,  42  Fed.  Rep.  822.  before  a  justice  of  the  peace  by  an  in- 

Transfer  From  Cironit  to  Distriot  Court,  formation.    State  v.  Hay  ward,  83  Mo. 

—  In  U.  S.  V.  Bennett,  16  Blatchf.  (U.  299;  to  which  case  reference  is  made 
S-)  338*  it  was  held  that  where  the  in-  as  laying  down  the  rule  as  to  who  is  a 
dictment  is  found  in  a  circuit  court  for  proper  party  to  present  an  information, 
mailing  obscene  literature,  a  transfer  See  also  State  v,  Armstrong,  106  Mo. 
of  the  cause  on  motion  of  the  defend-  395,  in  which  case  the  information 
ant  to  the  district  court  will  not  be  charged  the  publication  of  a  libel, 
allowed.  6.  U.  S.  r.   Harmon,  34  Fed.   Rep. 

4.  It  would  seem  that  the  diffusion  872;  Exp,  Bain,  121  U.  S.  z.     But  see 

of  an  obscene  publication  is  punishable  U.  S.  v,  Adams,  59  Fed.   Rep.  674,  in 

in  the  jurisdiction  where  it  was  uttered  which  case   the  trial   was  had  on  an 

by    request    in    another   jurisdiction,  agreed  statement. 
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« 

different  clauses  in  the  same  statute.^ 

Joladcr  of  OflhBdtn.  —  The  offense  of  uttering  obscene  publications 
being  one  in  which  several  parties  can  join,  there  can,  of  course,  be 
no  objection  to  joining  two  or  more  defendants  in  the  same  indict- 
ment.* But  the  uttering  of  obscene*  language  is  said  to  be  a 
separate  act  of  each  offender,  and  consequently  the  better  opinion 
seems  to  be  that  each  defendant  must  be  prosecuted  separately, 
although  the  cases  are  not  in  harmony.' 

1.  State   V.   Lancaster,   36  Ark.    55.  permissible  to  join  more  than  one  per- 

Bat  see  a  dictum  in  State  v.  Roulstonc,  son  in  tlie  same  indictment,  and  under 

3  Sneed  (Tenn.)  107.  such  indictment  one  or  both  may  be 

Altar  Ycrdiet.  —  It  is  too  late  after  convicted  or  acquitted.  U.  S.  v, 
verdict  to  make  the  objection  that  the  Reboui»  28  Fed.  Rep.  522. 
indictment  or  information  is  duplici-  S.  Vo  Joint  Chiilt.  —  In  Rex  v.  Bcn- 
tous  by  a  motion  in  arrest  of  judgment,  field,  2  Burr.  980,  Lord  Mansfield  held 
where  the  offense  is  a  misdemeanor,  that  two  persons  might  be  indicted  to- 
State  V.  Armstrong,  106  Mo.  395.  gether  for  singing  libelous  songs,  re- 

Ohioraity  Addrwiied  to  StrenL —  garding  the  singing  of  the  songs  as  one 
Where  an  offensive  denunciation  is  ad-  joint  act.  But  in  Cox  v.  State,  76  Ala. 
dressed  to  a  company  of  men,  intended  66,  an  indictment  against  two  persons 
to  apply  to  all  of  them,  it  may  be  for  using  obscene  language  was  con- 
charged  as  having  been  made  to  all,  or  sidered  bad,  the  court  saying:  "  It 
any  one  or  some  of  them.  H earn  v.  "wouX^  stem  \XidXy  ex  viierminorum,  th\^ 
State,  34  Ark.  550.  offense  can  scarcely  be  committed  by 

Obfooio  Xatten  in  tho  MaUi.  —  In  U.  two  or  more  persons  conjointly.     It  is 

S.  V.  Harman,  38  Fed.  Rep.  827,  it  being  made  up  of  speech  —  perverted  speech 

objected  to  an  indictment  charging  the  —  which  is  necessarily  a  personal,  indi- 

sending  of    obscene    matter    through  vidual  act;  and  if  two  should  employ 

the  mails,  that  a  multitude  of  counts  the  same  abusive  or  obscene  language, 

for  the  same  offense  were  joined,  while  it  would  seem  this  could  not  amount 

the  court  doubted  whether  "  the  pub-  to  a  joint  act.     Each  might  be  guilty, 

lisher  of  an  obscene  paper  can  be  con-  but  we  cannot  perceive  how  the  guilt 

victed  of  a  separate  offense  for  every  could  be  joint.     Possibly,  one  might 

person  to  whom  he  shall  mail  that  par-  procure  another  to  use  language  inter- 

ticular  issue  of  his  paper,"  it  was  said  dieted  by   the  statute;    and    possibly 

that"  the  most  defendant  can  claim  on  such  offense,  so  procured  to  be  com- 

that  ground  is  that  the  government  be  mitted,  would  present  a  case  of  joint 

required   to  elect  on  which  counts  it  criminality.    *    *    *    There  are  some 

will  prosecute."  authorities  which  hold  that,  when  two 

Use  of  Copulative  in  Describing  Mat-  or    more    persons    commit    separate 

ter.  — It  is  not  duplicity  to  allege  in  an  offenses  of  the  same  grade,  and  sub- 

indiciment  for  sending  obscene  matter  ject  to  the  same  punishment,  they  may 

through  the  mail,  that  the  article  was  be  separately  charged  in  one  and  the 

of  an  "  obscene,  lewd,  and  lascivious  same  indictment;    and   that    in  such 

character."     Swearingen  v.  U.  S.,  161  case,  the  judge  presiding,  having  re- 

U.  S.  446.  gard  to  the  matter  of  convenience,  will 

Depositinf*  and  Causing  to  Be  Depos-  exercise  a  sound  discretion  in  quashing 
ited.  —  A  charge  that  the  defendant  de-  the  Indictment  or  permitting  the  prose- 
posited  in  the  mail  and  caused  to  be  cution  to  proceed.  We  need  not  ex- 
deposited  in  the  mail,  obscene  matter,  press  our  opinion  of  such  practice 
is  not  duplicitous.  U.  S.  v,  Janes,  74  further  than  to  say  it  is  hazardous,  and 
Fed.  Rep.  545.  should  not  be  encouraged."    See  also 

9.  Baker   v.   State,  97  Ga.   452,    in  State  v.  Lancaster,  36  Ark.  55. 

which  case,  however,  the  defendants  Tho  Oflbnio  Idkoned  to  Pajnrj.  —  In 

were  indicted  for  uttering  a  libel.  State  v.  Roulstone,   3   Sneed  (Tenn.) 

Bonding   Obooono  Xatten  Throngh  tho  107,  the  court  said:     "  In  perjury  as 

Kaili.  —  As  one  or  more  persons  can  well  as  the  offense  of  obscenity,  the 

be  jointly   concerned   in  sending  ob-  crime  is  committed  by  words  spoken, 

scene  matter  through  the  mails,  it  is  and  the  same  words  uttered  by  one 
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3.  Ayennents  in  Langnage  of  Statnte  —  a.  Uttering  Obscene 
Language  and  Writings.  —  The  better  opinion  is,  it  would 
seem,  that  it  is  not  sufficient  to  charge  the  offense  in  the  language 
of  the  statute,  but  it  is  necessary  to  "state  the  circumstances 
which  constitute  the  definition  of  the  offense;  "  but  this  rule  has 
in  some  cases  been  departed  from.^ 

cannot  possibly  be  applied   to   those  unjustly  and  oppressively  convicted.*' 

which  proceeded  from  another."  McNair  v.  People,  89  111.  441. 

Miiitrari.  —  In  Sute  v.   Marlier,   46  In  Penafylvaiiia  all  that  is  required 

Mo.  App.  233,  an  indictment  for  slan-  is  to  state  the  offense  plainly.     Com. 

der  joined  three  persons,  one  for  sing-  v,  Keenan.  67  Pa.  St.  203.     If  the  in- 

ing  and  the  other  two  for  abetting,  and  dictment  is  not  sufficiently  clear,  the 

it  was  held  good.  defendant  must  resort  to  a  bill  of  par- 

TsiiBMsee.  —  In  State  v.  Roulstone,  3  ticulars.    Com.  v.  Havens,  6  Pa.  Co. 

Sneed  (Tenn.)  107,  it  was  declared  that  Ct.  Rep.  545. 

several  offenders  may  be  charged  in  TIm  season  for  tho  Xnlo.  —  In  Sute  v. 

one  indictment  in  different  counts.  Hayward,  83  Mo.  299,  the  court  held 

Indiana. —  In  Mc J un kins  r.  State,  10  that  it  is  not  enough  to  merely  set 

Ind.   140,  six  persons  were  joined  in  forth  (he  crime  in   the  words  of  the 
one  indictment  for  obscene  language,  .statute  saying:  "   This  rule  [that  it  is 

and  no  motion  having  been  made  ^o  enough]  only   applies   where  all    the 

quash,  the  court,  after  the  jury  had  facts  which  constitute  the  offense  are 

been  sworn  and  a  portion  of  the  evi-  set  forth    in    the  statute."     See  also 

dence  had  been  heard,  held  that  it  was  State  v.  Bach,  25  Mo.  App.  554.     But 

too  late  to  move  for  separate  trials.  see  contra^  State  v,  Fogerson,  29  Mo. 

1.  Reyes  v.  State,  34  Fla.  181;  State  416.      See  further   State    v.   Fare,   39 

r.   Peirce,  43   N.    H.    273.     See    also  Mo.  App.  no,  in  which  case  the  court 

Smith  V.  State,  63  Ala.  55,  in  which  distinguished  the  above  cases,  saying: 

case  it  was  stated  to  be  sufficient  *'  to  **  The  court  was  led  into  the  error  in  the 

describe  the  offense  in  other  words  of  Bach  case  by  assuming  that  the  offense 

equivalent  import."     See  further  the  created  by  the  statute  and  charged  in 

following   cases:     Yancy  v.  State,   63  the  information  was  the  use  of  indecent 

Ala.  141;  Weaver  t'.  State,  79  Ala.  279;  and  offensive  language,  etc.,  whereas 

State  V,  Hutson,  40  Ark.  361;  Moore  v,  the  gravamen  of  the  offense  was  the 

State,  50  Ark.  25;  Ex  p.  Foley,  62  Cal.  disturbance  of  the  peace  of  *  a  family, 

508;  State  V.  Williams,  2  Strobh.  L.  (S.  person  or  neighborhood,*  and  not  the 

Car.)  474;    Parsons  v.  State,  33  Tex.  mere  fact  that  the  accused  had  been 

Crim.  Rep.  540;  State  v.  Brown,  27  Vt.  guilty  of  quarreling."    State  r.   Par- 

619.  ker,  39  Mo.  App.  116;   State  v.  Brum. 

In  Illinois,  although  it  has  been  pro-  ley,  33  Mo.  App.  126. 

vided  by  statute  that "  an  indictment  Every    Xaterial    Ingredient    of    the 

*    *    *    shall  be   deemed  sufficiently  offense  must  be  set  forth  in  the  indict- 

technical  and  correct  which  states  the  ment   when  it  is  not  framed  on   any 

offense  in  the  terms  and  language  of  form    given    in    the    code.     Smith  v. 

the  statute  creating  the  offense,  or  so  State,  63  Ala.  55. 

plainly  that  the  nature  of  the  offense  Vames  of  Anditon.  —  Where  the  stat- 
may  be  easily  understood  by  the  jury,"  ute  denounces  the  use  of  obscene  Ian- 
it  has  been  held  that  "  the  offense  guage  in  the  presence  of  another,  it  is 
charged  *  *  *  should  so  describe  necessary  to  state  the  name  of  the  per- 
the  offense  that  the  judgment  on  the  son  in  whose  presence  and  in  reference 
trial  could  be  pleaded  in  bar  in  an-  to  whom  the  language  was  used, 
other  prosecution.  *  *  ♦  Theprac-  Slate  v.  Clarke,  31  Minn.  207. 
tice  has  generally  required  more  than  Withont  LawfU  PnrpoM.  —  Where  the 
the  mere  charge,  in  the  language  of  the  crime  is  sending  indecent  letters  with- 
statute,  that  the  accused  has  committed  out  lawful  purpose,  lack  of  such  pur- 
a  crime.  Whilst  mere  technicalities  pose  must  be  averred  expressly,  and 
should  not  be  indulged  to  the  obstruc-  the  use  of  the  word  "  unlawfully  is  not 
tion  of  justice,  still  the  courts  can  sufficient.  State  v.  Smith,  46  N.  J.  L. 
never  relax  until  the  accused  may  be  491. 
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*.  Obscene  Matters  in  the  Mails.  —  An  indictment  charg- 
ing  the  transmission  of  obscene  matters  through  the  mail,  which 
charges  the  offense  in  the  language  of  the  statute,  is  not  ordi- 
narily sufficient.^ 

4  Laying  the  Yenue.  —  The  indictment  or  information  must 
allege  the  venue  of  the  offense,  and  proof  of  it  must  appear  upon 
the  record.* 

5.  Detoriptioii  of  Plaoo  as  a  Haterial  Ingredient  —  Minor  locality 
need  not  generally  be  alleged,  unless  it  constitutes  part  of  the 
offense,  and  then  it  must  be  charged  and  proved  as  laid.' 

6.  Time.  —  As  in  prosecutions  for  other  offenses,  it  is  necessary 
to  allege  and  prove  the  time  when  the  offense  was  committed.* 

7.  Detoription  of  the  Obeoene  Hatter  —  a.  Oral  Utterances.  — 
It  is  necessary  to  set  out  the  defendant*s  utterances  with  sub- 
stantial accuracy,  but  it  is  often  permissible  to  omit  to  set  forth 
in  kcec  verba  the  obscene  matter,  when  it  is  alleged  as  an  excuse 
that  it  is  too  obscene  to  be  placed  upon  the  record ;  but  when 
the  latter  course  is  pursued,  the  language  must  be  described 
particularly.* 

XninfldMit  to  OhArg*  SlagU  laftaaM.  the  hearing  o'  divers  citizens,  was  held 

—  In  North  Qiroiina^  the  use  of  pro-  to  aver  place  sufficiently. 

fane  and  vulgar  language  does  not  per  In  or  Voir  DwoUing  Hotuo.  —  But  in 

se  constitute  an  offense  but  only  when  Quin  v.  State,  65  Miss.  479,  under  a 

long  indulged  in  or  repeated,  and  so  statute  making   abusive    and    vulgar 

the  indictment  must  allege  facts  and  language  a  crime  when  used  by  one 

circumstances  showing  that  there  was  who  '*  enters  the  dwelling  house  of  an- 

such  continuation  of  the  ofifense  as  to  other,  or  the  yard  or  curtilage  thereof, 

constitute  a  nuisance.     State  v.  Brew-  or  upon   the   public   highway,  or  any 

ington,  84  N.  Car.  783.  other  place  near  such  premises,"  the 

Conoerniag   Whom   tho   Words    Wors  indictment    charged    that    the    words 

Vitd.  —  Where  the  gist  of  the  offense  is  were  used  in  a  yard,  and  the  evidence 

the  abusiveness  of  the  language  and  failed  to  sustain   the  aveiment  as  to 

its   tendency   to  produce  a  breach  of  place.    The  court  held  the  indictment 

peace,  an  allegation  that  the  defendant  insufficient  to  meet  this  proof,  but  said: 

used  the  language  to  a  named  person  *'  If  the  indictment  had  charged   the 

and  in  his  presence  and  hearing,  is  not  abusive  language  used  by  the  appellant 

bad    because    it    does    not    expressly  to  have  been   uttered  near  the  prem> 

allege   thai    the    language   was    used  ises,    the    conviction    might    be    sus- 

**  concerning  *'    such    named    person,  tained." 

Menasco  v.  State,  32  Tex.  Crim.  Rep.  4.  Stichtd  v.  State,  25  Tex.  App.  420, 

582.  which,  however,  was  a  prosecution  for 

ThoDofinidaiiViAgo.  —  Where  b^stat-  slander.      And  see,  generally,  article 

ute   more  severe   punishment  is  im-  Indictments,  Informations,  and  Com- 

posed    when    the    defendant    is    over  plaints,  vol.  10,  p.  511. 

twenty-one  years  of  age,  nevertheless  5.  State  cr.  Burrell,  86Ind.  313;  State 

the  defendant's  age  need  not  be  alleged,  v.   Appling,  25    Mo.    315;    People    v. 

People  V.  Justices,  10  Hun  (N.  Y.)  224.  Hallenbeck,    2   Abb.    N.   Cas.   (N.   Y. 

1.  U.  S.  V.  Clark,  37  Fed.  Rep.  106;  Supreme  Ct.)  66;    Barker  v.  Com.,  19 

U.  S.  V,  Brazeau,  78  Fed.  Rep.  464.  Pa.  St.  412,  to  which  case  reference  is 

See  also  U.  S.  v,  Slenker,  32  Fed.  Rep.  made  as  illustrating  when  the  prosecu- 

691.  tion   ma}'  omit  to  set  out  the  words; 

9.  McNair  v.  People,  89  111.  441.  State  v.  Steele,  3  Heisk.  (Tenn.)  135,  in 

S.  In  Young  v.  State.  10  Lea  (Tenn.)  which  last  mentioned  case  the  court 

165,  an  indictment  charging  that  the  held  that  it  was  sufficient  to  set  out  so 

defendant  did  publicly  use  profane  and  much  of  the  conversation  as  clearly  de* 

blasphemous  and  obscene  language  in  scribed  the  language  used. 
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b.  Writings  and  Signs.  —  in  Snglana  the  courts  have  riindly 
held  that  writings  and  the  like  must  be  inserted  verbatim  in  the 
indictment,  and  that  it  is  not  sufficient  to  state  their  tenor  and  to 
give  as  an  excuse  for  so  doing  that  the  matter  would  pollute  the 
records  of  the  court.* 

In  the  United  8totM,  according  to  the  weight  of  authority,  it  is 
unnecessary  to  set  out  in  the  indictment  such  matter  as  would, 
because  of  its  extreme  obscenity,  pollute  the  records  of  the  court.' 

Veeoiiltj  to  Allege  Szenie.  —  Failure  to  set  forth  obscene  matter  will 
not  be  permitted  unless  it  is  expressly  alleged  that  the  omitted 
matter  is  too  obscene  to  justify  its  insertion  in  the  indictment.' 

Wordf  Heed  Hot  Be  Laid  Exactly  ae  ment  has  been  arrested  on  an  indict- 

Spoken.  —  In    Bell    v.    State,    i   Swan  ment  or  information  for  a  seditious,  a 

(Tenn.)  42,  McKinney,  J.,  said;  "  The  blasphemous  or  an  obscene  libel,  for 

gist  of  thisoffense  is  the  gross  violation  want  of  setting  out  the  words.     But  no 

of  ffood   morals  and   public  decency,  precedent  can  be  found  in  which  they 

•     *    *    If  the  criminality  of  the  de-  have  not  been  set  out,   except  in  ccr- 

fendant's    conduct  depends  alone  for  tain  American  cases." 

the  flagrant  outrage  to  public  decency  8.  In  Com.  v.  Holmes,  17  Mass.  336, 

by  the   utterance   of  shamelessly  ob-  which  is  a  leading  case,  the  indictment 

scene  language  in  reference  to  certain  charged    the   printing    of  "a   certain 

acts,  can  it,  In  reason,  be  of  any  conse-  lewd,    wicked,  scandalous,  infamous, 

quence   whether   such    language    im-  and    obscene    printed     book    entitled 

ported  that  he  had  done  or  would  do  *  Memoirs  of  a  Woman  of   Pleasure/ 

the  specified  acts  ?    In  either  case  the  which   said   printed   book    is  so  lewd, 

offense,  so  far  as  public  decency  is  con-  wicked    and    obscene    that    the  same 

cerned,  is  identically   the  same.     To  would  be  offensive  to  the  court  here, 

hold  that  the  words  must  be  laid  ex-  and  improper  to  be   placed    upon   the 

actly  as  spoken,  or  that  they  must  be  records  thereof;   wherefore  the  jurors 

proved  as  laid,  would,  perhaps,  in  most  aforesaid  do  not  set  forth  the  same  in 

cases  insure  impunity  to  the  offender;  this  indictment."     The  court  said:  "  It 

because  almost  every   one   not  aban-  can  never  be  required  that  an  obscene 

doned  to  all  sense  of  decency  would  book  and  picture  should  be  displayed 

instinctively  turn  away  his  ear   from  upon  the  records  of  the  court,  which 

hearing  such  revolting  indecency."  must  be  done  if  the  description  in  these 

To  Xiuible  Court  to  determine  Obscen-  counts  is  insufficient.    This  would  be  to 

ity.  —  In  Steuer  v.  State,  59  Wis.  472,  require  that  the  public  itself  should  give 

it  was  held   that  the   words   must  be  permanency  and  notoriety  to  indecency 

set  out  to  enable  the  court  to  judge  in  order  to  punish  it."     See  also  Reyes 

whether  their  utterance  constitutes  a  v.  State,  34  rla.  181;  Stevenson  z'.  State, 

crime;  but  in  that  case  no  excuse  was  90  Ga.  456;    Strohm  v.   People,  60  111. 

given  for  not  setting  them  out.  ^PP-  '^8*  ^^  m*  5^2;   Thomas  r.  State, 

1.  In    Bradlaugh   v.  Reg.,   3  Q.    B.  103  Ind.  419;  Com.  v.  Tarbox,  i  Cush. 

Div,  607,  Bramwell,  L,  J.,  said:  *'  It  is  (Mass.,) 66;  Com.  v,  Dejardin,  126  Mass. 

manifest  that  where  words  constitute  46:  Com.  v,  McCance,  164  Mass.  162; 

the  offense  they  must  be  stated  in  the  People  v.  Girardin,  i  Mich.  90;  People 

indictment;    and  the  authorities  dis-  v,  Kaufman,  14  N.  Y.  App.  Div.  305; 

tinctly  show  that  where  a  defamatory  Com.  v,  Sharpless,  2  S.  &  R.  (Pa.)  91; 

libel    is    complained    of     *     *     *    it  State  v.  Smith,   17  R.  I.  371;  State  v. 

must  be  stated  in  the  indictment.     It  Brown.  27Vt.  619;  U.  S.  v.  Bennett,  16 

seems  to  me  that  whatever  reason  there  Blatchf.   iU.   S.)  338.      But  see  State 

is  for  setting  out  the  words  of  a  de*  t/.  Hay  ward,  S3  Mo.  299,   and  State  v. 

famatory  libel  is  equally  applicable  to  Hanson,  23  Tex.  232,  in    which  cases 

other  writings  that  are   called  libels;  the  indictment  was  considered  insufii- 

though     possibly    ♦    ♦     *     they    are  cient,  but  it  should  be  observed  that  no 

called  libels  in  a  different  sense  from  excuse  was  given  for  not  set  ting  out  the 

that  in   which   defamatory   writing  is  obscene  matter  in  full, 

called  libel.    *    ♦    ♦     I  do  not  know  3.  Com.  v.    Holmes,    17    Mass.   336; 

that  there  is  any  case  in  which  judg-  Com.  v,  Tarbox,   i  Cush.   (Mass.)  66; 
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TtluilJMot  Mftfetan.  —  Where  the  writing  declared  to  be  obscene 
is  of  great  length,  e.  g,^  a  newspaper  or  book,  it  need  not  be  set 
forth  in  its  entirety,  as  to  do  so  would  be  of  no  practical  advantage 
and  would  encumber  the  record.^ 

Wftat  «f  AooMi  to  Obioono  Xattr*  —  It  would  seem  to  be  a  good 
excuse  for  not  setting  forth  the  obscene  matter  in  full,  that  it  is 
out  of  reach  of  the  grand  jury  or  prosecuting  attorney,  or  has 
b^^n  destroyed.* 

Pioturoi  Mid  Priatf.  —  Where  the  offense  consists  in  the  publication 
of  an  obscene  picture,  print  or  photograph,  all  that  is  necessary 
is  to  describe  the  same  with  sufficient  certainty  to  identify  it. 
And  this  rule  is  placed  upon  the  ground  that  the  record  should 
not  be  encumbered  with  matters  of  extraordinary  size,  and  upon 
the  further  ground  that  the  records  should  not  be  polluted  with 
obscene  matters.* 

Pe3ple  V,  Girardin,  i  Mich.  90;  Com.  v.  Where  there  is  more  than  one  count  In 

Shirpless.  3  S.  &   R.  (Pa.)  91;   State  the  indictment,  and  in  one  count  the 

V.  Brovn,  27  Vt.  610.     But  see  People  matter  has  been  set  forth  or  described, 

V.  Dmihy,  63  Hun  (M   Y.)579.  another    may    charge    the    defendant 

In  State  v,  Hanson,  23  Tex.  232.  the  with  having  **  the  same  printed  "  mat- 
court  said:  **  The  composition  or  print  ter  in  his  possession,  etc.,  referring  to 
should  have  been  set  out,  or  such  de-  the  other  count,  without  repeating  the 
scription  given  of  it,  as  that  the  court  matter.  People  v.  Graves,  5  Park.  Cr. 
could  judge  of  its  character  in  reference  Rep.  (N.  Y.  Supreme  Ct.)  134;  People 
to  the  alleged  indecency  and  obscen-  v.  Uanihy,  63  Hun  (Nf.  Y.)  579. 
ity,"  with  a  view  to  enabling  the  de-  1.  Strohm  v.  People,  60III.  App.  128, 
fendant  to  plead  the  prosecution  in  bar  160  111.  582;  State  v.  Van  Wye,  136  Mo. 
of  another  prosecution.  227,  in  which  case  the  matter  consisted 

Tsaor  of  Kattar  Must    B«  Stated. —  of  a  newspaper. 

Where  the   matter  is  not  set  out  at  Booeaoolo'i   Deoamdroii.  —  In  Com.  v, 

large,  it  is  necessary  to  state  its  tenor,  McCance,  164  Mass.  162,  the  indictment 

or  describe  it  so  fully  as  to  completely  charged  the  defendant  with  selling  the 

identify  it  and  give  the  defendant  no-  Decameron,  and  alleged  that  the  said 

tice  of  the  charge  which  he  is  to  meet,  book    conuined  certain  obscene,    in- 

McNair  v.  People,  89  111.  44.1 ;  Strohm  decent,  and  impure  language,  without 

r.  People.  60  in.  App.  128,  160  in.  582;  setting   forth   the  book  in  full.     The 

People  V.  Dinihy,  63  Han  (N.  Y.)  579;  court  held  that  while  it  was  not  neces- 

Com.  V.  McCance,  164 Mass.  162;  State  sary  to  set  out  the  obscene  matter  in 

V.  Smith,  17  R.  I.  371.  full,  it  was  incumbent  upon  the  prose- 

Whethtr  Languaiff  Is  Oral  or  Written,  cution  to  so  identify  the  vicious  parts 

^  In  Stevenson  r.  State,  90  Ga.  456,  It  thereof  as  to  put  the  defendant  upon 

was  held   that  the  prhna  facie  mean-  notice. 

ing  of  an  indictment  for  "obscene  8.  Strohm  t^.  People,  60  III.  App.  128, 
language*'  is  that  the  language  was  160  111.  582.  The  rule  stated  in  the  text 
used  orally:  and  that  if  It  Is  intended  is  the  familiar  rule  which  is  applied  in 
to  prove  the  promulgation  of  written  general  where  it  is  necessary  to  de- 
language,  it  should  be  charged  that  the  scribe  writings,  and  in  the  following 
language  was  in  writing,  and  it  should  cases  the  rule  was  applied  where  the 
be  described  fully.  offense  charged   vtb.'A  forgery :  State  e^. 

Pabllo    Indaeaiey.  ~  In    Jennings  v.  Parker,  i   D.  Chip  (Vt.)  298;  Armitage 

State.  16  Ind.  335,  and  State  v,  Huey.  v.  State,  13  Ind.  441;  Munson  v.  State, 

16     Ind.      338,     informations    which  79  Ind.  541;  Hess  t^.  State,  73  Ind.  537. 

charged  the  defendants  with  **  public  See  also  the  article  Indictments,  In- 

Indecency  *'  merely,  in  the  language  of  formations,  and  Complaints,  vol.  10, 

the  statute,  were  quashed  because  they  p.  511. 

did  not  sufficiently  describe  the  offense.  8.  In   State  v,   Pennington,    5    Lea 

BefarenM  in  Om  Coiuit  to  Another.  —  (Tenn.)  506,  an  indictment  bottomed  on 
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c.  Obscene  Matters  in  the  Mails.  —  It  is  well  established 
that  an  indictment  charging  the  sending  of  obscene  matter 
through  the  mail  need  not  set  out  the  obscene  matter,  where  it  is 

alleged  that  it  is  so  extremely  obscene  that  to  set  it  out  would 
pollute  the  records.* 

8.  Indnoement  or  Colloqninm  —  luttar  Vot  Obtcoie  on  lu  Taoe. — 
The  publication  or  language  set  forth  must  be  obscene  on  its 
face ;  or  if  not,  any  peculiar  meaning  sought  to  be  applied  to  the 

words  must  be  averred  in  the  indictment  by  means  of  some 
inducement  or  colloquium.* 

a  statute  denouncing  the  introduction  an  indictment  for  sending  obscene  mat- 

of  obscene  pictures  into  schools,  was  ter  through  the  mail,  the  length  of  the 

considered  sufficient,  which  charged  in  obscene  matter,  or  the  fact  that  it  has 

substance  that  the  defendant  '*  on  the  been  destroyed,  may  probably  be  given 

tenth  day  of  July,  1879,  in  said  county  as  an  excuse  for  not  setting  it  out  in 

of  Scott,  at  New  Salem,  a  place  of  edu-  full.     U.  S.  v.  Kaltmeyer,  16  Fed.  Rep. 

cation,  unlawfully,  wilfully,  obscenely  760. 

and    publicly  introduced  an    obscene  Bill  of  Partioolan.  —  If  in  a  prosecu. 

picture  into  a  public  school  at  said  tion  for  sending  obscene  matter  through 

New  Salem,  manifestly  tending  to  cor-  the  mail,  the  defendant  desires  more 

rupt  the  morals  of  said  school."    See  than  a  description  sufficient  to  identify 

also  B  eyes  v.  State,  34  Fla.  181;  Mc-  the  same,  he  must  ask  for  a  bill  of  par- 

Nair  t.  People,  89  111.  441;   Com.  v.  ticulars.     Rosen  v,  U.  S.,  161  (J.  S.  29. 

Sharpless,  2  S.  &  R.  (Pa.)  91.  See  also  U.  S.  v.  Foote,  13  Blatchf.  (u. 

1.  U.  S.  V.  Gaylord,  17  Fed.  Rep.  S.)  418,  and  a  dictum  in  U.  S.  v.  Ben- 
438,  in  which  case  it  was  held  sufficient  nctt,  16  Blatchf.  (U.  S.)  338. 
to  describe  an  obscene  writing  by  giv-  Xethod  of  Charging  FaUure  to  Set  Out 
ing  time,  place  and  address,  and  say-  Mattar  in  FnU.  —  An  indictment  charg- 
ing that  it  purported  to  be  a  letter  and  ing  that  a  book  **  is  so  obscene,  lewd, 
was  too  obscene  to  be  set  forth;  U.  S.  and  lascivious  "  that  it  would  be  offen- 
V,  Bennett,  16  Blatchf.  (U.  S.)  338,  in  sive  to  set  it  forth,  cannot  be  attacked 
which  case  the  court  held  sufficient  an  as  failing  to  charge  the  fact  that  the 
indictment  which  gave  the  name  of  a  book  is  obscene  and  as  expressing 
book,  alleged  its  obscenity,  and  gave  its  merely  the  pleader's  conclusions, 
obscenity  as  an  excuse  for  not  setting  Price  v,  U.  S.,  165  U.  S.  311. 
it  forth.  See  also  U.  S.  v.  Chase,  27  Demurrer  Where  Matter  Has  Been  Ondt- 
Fed.  Rep.  807;  U.  S.  v.  Grimm,  45  Fed.  ted.  —  Where  the  obscene  publication 
Rep.  558;  Grimm  v.  U.  S.,  156  U.  S.  is  left  off  the  record  on  account  of  its 
604;  In  re  Wahll,  42  Fed.  Rep.  822.  extreme  obscenity,  a  demurrer  to  the 

Xethod  of  Stating  Tenor.  —  Where  the  indictment  will  not  bring  the  obscene 
obscene  matter  is  not  set  forth  in  full,  matter  before  the  court,  as  the  demur- 
it  must  be  described  with  sufficient  cer-  rer  brings  only  the  record.  U.  S.  v, 
tainty  to  identify  it.  "  The  date  of  the  Clarke,  38  Fed.  Rep.  500. 
paper,  the  title  of  the  article,  or  its  gen-  Information  as  to  Froonrement  of  Ob- 
eral  tenor  and  purport,  couched  in  de-  soene  Matter.  —  Where  an  indictment 
cent  language,  would  serve  to  make  charges  the  defendant  with  mailing  a 
the  charge  definite  and  certain."  U.  letter  giving  information  as  to  the 
S.  V,  Harmon,  34  Fed.  Rep.  872.  See  prices  of  obscene  photographs,  it  is 
also,  for  the  same  effect,  U.  S.  v.  Fuller,  not  necessary  to  set  out  in  the  indict- 
72  Fed.  Rep.  771;  U.  S.  v.  Reid,  73  ment  a  description  of  the  photographs. 
Fed.  Rep.  289;  Rosen  v.  U.  S.,  161  U.  as  the  gist  of  the  offense  is  the  mailing 
S.  29.  of  the  information,  and  the  obscenity 

Bzenae  Mnst  Be  OiTen«  —  Unless  an  of  the  photograph  may  be  left  to  the 

excuse  is  given  for  not  setting  out  the  evidence.     Grimm  v.  U.  S.,  156  U.  S. 

obscene  matter  in  its  entirety,  the  ex-  604.     See  also  U.  S.   v.  Kaltmeyer,  16 

press  words  must  be  given.     U.  S.  v.  Fed.  Rep.  760. 

kaltmeyer,  16  Fed.  Rep.  760.  2.  In  State  v.  Coffing,  3   Ind.   App. 

Yolnminoas  or  Destroyed  Matter. —  In  304,  an  indictment  for  using  obscene 
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9.  PaUifiition  —  a.  Necessity  to  Allege.  —  As  the  use  of 
obscene  language  b  a  crime,  at  least  at  common  law,  because  of 
its  effect  upon  the  public,  it  is  necessary  to  allege  the  public  use 
of  the  language ;  and  where  the  basis  of  the  offense  is  a  writing 
or  composition,  it  is  necessary  to  charge  that  the  same  was 
published.  ^ 

*.  Particulars  as  to  Publication.  —  The  cases  are  not  in 

accord  whether  the  precise  method  in  which  the  obscene  matter 
was  published  should  be  alleged ;  the  rule  being,  it  would  seem, 
that  It  is  sufficient  to  allege  merely  that  the  matter  was  read  by 
or  communicated  to  others  than  the  defendant.* 

laogaage  in  the  presence  of  a  female  or   colloquium  which  states  extrinsic 

was  quashed,  because  the  languaire  set  facts.    State  v.  Mott.  45  N.  J.  L.  494; 

out  was  not  such  as  to  convey  a  mean-  Com.  v,  Keenan,  67  Pa.  St.  203;  State 

log  in  its  nature  obscene,  and  there  v,  Atlcins,  42  Vt.  252. 
was  no  colloquium  showing  that  the       Enlargemsnt  of  Meaning  of  Words.  — 

words  had  a  provincial  meaning;  the  It  is   not  permissible  to  enlarge   the 

court  saying:  '*  Penal  statutes  cannot  meaning  of  the  words  by  innuendoes, 

be  enlarged  by  construction  so  as  to  and  in  a  proper  case  the  innuendoes 

make  that  criminal  which  is  not  made  may  be  rejected  as  surplusage.    Com. 

so  by  the  express  terms  thereof."    See  v,  Snelling,  15  Pick.  (Mass.)  321.    See 

also  Shields  v.  State,  89  Ga.  549.  also  Adams  v.  Lawson,  17  Gratt.  (Va.) 

ladoosaey  Mnst  Bo  Anparo&t.  —  It  must  250. 
distinctly  appear  from  the  indictment        1.  Reg.  v.  Carlile,  i  Cox  C.  C.  229; 

or  information  that  the  words  or  publi-  State    v,   Kountz,    12   Mo.   App.   511; 

cations  are  of  an  indecent  character.  Com.  v»  Sharpless,  2  S.  &  R.  (Pa.)  91 ; 

Abendroth    v.   State,   34   Tex.    Crim.  State  v.  Syphrett,  27  S.  Car.  29;  Smith 

Rep.  325.  V,  State,  32  Tex.  594. 

ladiotmnt  te  liboL  ^  The  rule  that       Bxfeont  of  PnhUdty.  —  It  is  not  neces- 

obtains  in  prosecutions  for  libel  is  ap-  sary  ordinarily  to  allege  that  the  mat- 

f»licable;  viz.,  where  the  matter  Is  not  ter  was    communicated   or  shown  to 

ibelous  on  its  face,  it  must  be  alleged  more  than  one  person.    State  v,  Barnes, 

not  only  that  the  words  were  used  in  a  32   Me.  530,  which  case,  however,  is 

peculiar  sense,  but  that  they  were  un-  not  precisely  in  point,  as  in  that  case 

derstood  by  the  hearers  in  that  sense,  the  defendani  was  prosecuted  for  libel. 
People   V.   Collins,  102  Cal.  345.    See       Avomioiit  that  Matter  Wu  Bead.  —  It 

also  the  article  Libel  and  Slandbr,  vol.  is  not  sufficient  to  allege  that  obscene 

13.  p.  26.  or  libelous  matter  was  posted  on  a 

In  ChHMi   of    BonhtAil   Intflrpntatlon,  tree,  but  it  must  be  alleged  that  it  was 

effect  must   be   given   to  the  general  read.     Giles  v.  State,  6  Ga.  276.     For  a 

words  of  the  indictment  or  information  more  extended  citation  of  authorities 

which  charge  that  the  act  was  done  or  on  this  point,  see  the  article  Libel  and 

the  words  were  spoken  in  a  criminal  Slandrr,  vol.  13,  p.  26. 
sense.    So,  even  though  the  indictment       Utteraaoos  in  Poreign  Lsagnagos.  —  As 

fails  to  state  that  the  woman  referred  to  the  necessity  to  charge  that  words 

to  was  unmarried,  the  use  of  the  word  uttered  in  a  foreign  language  were  un- 

**  Miss,"  and  the  allegations  of  criminal  derstood  by  the  hearers,  consult  the 

intent,  are  enough  to  show  what  was  article  Libel  and  Slander,   vol.   13, 

meant.    State  v.  Buck,  43  Mo.  App.  443,  p.  26. 

which  case,  however,  was  an  indict-  9.  Smith  v.  State,  24  Tex.  App.  i,  in 
ment  for  slander.  '  which  case  the  obscene  matter  was  en- 
Innnoadoes.  —  It  would  seem  that  In-  graved  on  the  back  of  a  church  bench, 
nuendoes  may  be  used  to  explain  the  and  it  was  held  unnecessary  to  allege 
meaning  or  reference  in  a  particular  the  manner  of  publication  or  the  ctr- 
word  or  phrase  in  like  manner  as  in  an  cumstances.  But  see  State  v.  Smith, 
indictment  for  libel.  But  it  appears  17  R.  I.  371.  See,  further,  the  follow- 
that  the  innuendo  does  not  dispense  ing  cases  in  which  the  defendants  were 
with  the   necessity  of  an  inducement  indicted  for  libel:  People  v.  Stark,  136 
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10.  Intent  and  Sdeater — Gomiyt  latmt.  —  It  is  proper,  and  it 
seems  necessary,  to  allege  that  the  acts  were  done  with  corrupt 
intent* 

MtBtor.  — The  defendant*s  knowledge  of  the  character  of  the 
obscene  matter  must  ordinarily  be  alleged.* 

11.  Ayermente  Peculiar  to  Indietmente  for  Hailing  Obsotne  Hatter 
—  a.  That  Matter  Was  Mailed.  —  In  an  indictment  for  send- 
ing obscene  matters  through  the  mail,  it  is  necessary  to  allege 
that  the  defendant  deposited  or  procured  to  be  deposited  the 
matter  in  the  mail.' 

b.  Payment  of  Postage.  —  It  is  not  necessary  to  allege  that 
the  post^e  was  prepaid.* 

r.  Knowledge  that  Matter  Was  Obscene.  —  It  is  neces- 
sary, in  an  indictment  for  sending  obscene  matter  through  the 
mail,  to  allege  that  the  defendant  knew  that  the  matter  was 
obscene,  as  well  as  to  allege  that  he  knowingly  deposited  it.  But 
this  requirement  is  insisted  upon  more  strenuously  before  than 
after  verdict.* 

d.  Address  of  Matter  Mailed.  —  It  has  generally  been  held 
in  prosecutions  for  sending  obscene  matter  though  the  mail,  that 

N.  Y.  538;  Tracy  v.  Com.,  87  Ky.  578;  U.  S.  v.  Slenker,  3a  Fed.  Rep.  691,  in 

State  V.  Barnes,  33  Me.  530.  which  case  the  court  declared  that  the 

Diitrilmttoii  of  XatUr.  —  In  State  v.  defendant's  scienter  is  a  matter  of  sub- 
Smith,  17  R.  L  371,  an  indictment  stance  and  must  be  alleged,  nolwith- 
c barging  that  the  defendant  did  dis-  standing  the  provision  of  Rev.  Stat, 
tribute  a  certain  printed  paper  entitled  U.  S.  1025,  that  no  matter  of  form 
**  For  Sale  "  was  insufficient  because  it  which  has  not  prejudiced  the  defend- 
dtd  not  allege  the  manner  of  distribu-  ant  shall  vitiate  the  indictment;  and  !n 
tion.  the  latter  case  an  indictment  which  did 

1.  BariEer  v.  Com.,  19  Pa.  St  412.  not  allege  the  defendant's  knowledge 

See  also  Smith  v.  State,  34  Tex.  App.  of  the  obscenity  was  considered  bad  on 

i;  Abendroth  v.  State,  34  Tex.  Crim.  a    motion    in  arrest.     See  also  U.  S. 

Rep.  335.    But  see  State  v.  Smith,  17  v,  Grimm,  45   Fed.  Rep.  55S;    U.  S.  v. 

R.  I.  37x;  Thomas  v,  Sute,  92  Ala.  Qark,   37  Fed.    Rep.    106;    U.    S.  v. 

85.  Nathan.  61  Fed.  Rep.  936. 

S.  In  State  v,  Holedger,   15  Wash.  On  a  MotlOA  in  Amtt  of  JmdfHsat  it  is 

443,  it  was  held  that  the  information  sufficient  to  allege  that  the  defendant 

charging     that     the     defendant     did  knowingly  deposited  the  obscene  roat- 

*'knowingly,nttlawfulW,  maliciously,"  ter,  without  alleging  in  terms  that  he 

etc.,  compose,  etc.,  sufficiently  charged  knew  that  the  matter  was  obscene.     U. 

that  the  defendajit  knew  the  matter  S.  v.  Bennett,  16  Blatchf.  (U.  S.)  338; 

was  obscene.  Rosen  v.  U.  S.,  r6i  U.  S.  39;  Price  v. 

OoseliiilOBaBlnlBdiotBODt&rVTiisaaM.  U.  S..  165  U.  S.  311. 

—  It  is  not    necessary    ordinarily    to  Tho  UstfaMtiOB  in  the  XvllBgs  Boforo 

allege  that  the  offense  was  commlued  Md  After  TohUet  lies  in  the  familiar 

**  to  the  common  nuisance."     Com.  v.  rule  that  an  Indictment  will  be  scni- 

Sharpiess,  2  S.  &  R.  (Pa.)  91 ;  Baker  t'.  tinlzed  more  closely  before  the  trial 

Com.»  19  Pa.  St.  412.     But  see  State  than  it  will  afterwards.     U.  S.  v,  Reid, 

V.  Barham»  79  N.  Car.  646.  and  State  73  Fed.  Rep.  289. 

V,  Brewington,  84  N.  Car.  783.  IntOBtiom  PnsuMd.  —  If  the  obscene 

5.  U.  S.  V.  Bott,  IX  Blatchf.  (U.  S.)  matter  is  knowingly  deposited  in  the 
346;  0.  S.  V.  Bebout,  28  Fed.  Rep.  523;  mail,  it  will  be  conclnsiveiy  presumed 
U.  S.  V.  Grimm.  45  Fed.  Rep.  558.  that  the  sender  intended  to  divulge  its 

4.  U.  S.  V.  Janes,  74  Fed.  Rep.  545.      contents.     U.  S.   v.   Grimm,  45  Fed. 

6.  U.  S.  V.  Bebout,  28  Fed.  Rep.  532;    Rep.  558. 
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the  address  of  the  matter  should  be  alleged,  ordinarily,  for  identi- 
fication, and  that  the  address  constitutes  a  material  part  of  the 
crime,  since  without  it  the  matter  can  hardly  be  said  to  have 
been  deposited  for  transmission.^ 

IT.  PuABivftAnPBOOV  — YAUura— 1.  irtteriBg  Obsoea*  Laa- 
goage  and  Writinga  —  In  prosecutions  for  the  diffusion  of  obscene 
matter,  the  familiar  rule  is  applied,  that  the  proof  must  conform 
to  the  allegations  of  the  indictment  or  information ;  but  it  should 
be  noted  that  this  rule  is  applied  with  greater  strictness  where  the 
obscene  matter  is  written  or  printed  than  it  is  when  it  is  spoken.^ 

Whim  tlM  Xfttur  It  lytkMi  it  will  be  ^umed  that  the  hearers  turned 
away  their  ears  and  paid  no  particular  heed  to  it,  and  conse- 
quently the  court  wiU  not  require  the  words  to  be  laid  exactly 
as  spoken.' 

1.  U.  S.  V.  GrimiB,  4$  Fed.   Rep.  fense  need  not  be  anticipated  by  anv 

558.  negative  avemeats  in  the  indictment. 

Aa  Ihwrtil  ATWBiBt.  —  In  U.  S.  v.  U.  S.  v.  Clarke,  38  Fed.  Rep.  500. 

Brazeau,  78  Fed.  Rep.  464,  the  court  9.  Com.  v.  Griffin,  2Z  Pick.  (Mass.) 

said  that  it  is  necessary  to  set  forth  the  523. 

address  for  the  parposeof  identifying  Pistaxss   «f  Vsksd  Pwioia.  —  Where 

the  letter,  and  that  such  averment  will  the  indictment  charges  that  the  de* 

not  be  supplied  by  the  general  allega-  fendant  published  pictures  of  naked 

tion  that  the  matter  was  deposited  lor  persons,  this  description  is  material, 

mailing  and  delivering.  and  the  defendant  cannot  be  convicted 

UriettsB  !•  Astasl  Fiftoa.  —  II  is  ap^  upon  proof  that  the  pictures  were  of 

parently  necessary  to  set  out  that  tne  persons    naked    down    to    the    waist, 

article   mailed   was  addressed    to    an  Com.  v,  Dejardin,  126  Mass.  46. 

actual  person.    U.  S.  v.  Chesman,  19  Snflilint     to    Prove    Pahlloatlon. — 

Fed.  Rep.  497.    See  also  U.  S.  v.  Kalt-  Where  it  is  charged  that  the  defendant 

meyer,  z6  Fed.  Rep.  760.  composed,  wrote,  printed,  and    pab- 

Seedpt  €l  Xatt«  lent  Throvgh  Hail,  lished  the  matter,  proof  that  he  pnb- 

«"  It  is  not  necessary  lo  an  intUctment  lished  it  is  sufficient.    Com.  v.  Morgan, 

for    sending   obscene  matter  through  107  Mass.  199.    See  also  State  v.  Jay, 

the  mall  to  allege  that  such  obscene  34  N.  J.  L.  368. 

matter  was  actually  conveyed  to  the  Printed  Plotnrs.  —  A  charge  that  the 

person  to  whom  it  was  addressed.     U.  matter  consisted  of  a  printed  picture  is 

S.  V.  Grimm,  45  Fed.  Rep.  55^*  not  sustained  by  proof  that  the  picture 

letters  Addrssssi  to  Pvwni  Hftviag  was  cut  into  a  plank.    State  v.  Powers, 

AwuMd  Vaats.  —  An  indictment    for  12  Ired.  L.  (N.  Car.)  5. 

sending  obscene    matter  through  the  A  Ohargo  that  the  IMmdaat  Ttocured 

mail  is  not  bad  for  alleging  that  letters  a  certain  obscene  picture  of  herself  for 

were  addressed  to  named  persons  in-  the  purpose  of  exhibition,  loan,  and 

tended  to  convey   information  to  an*  circulation,  is  not  proved  by  showing 

other  named  person,  which  other  named  that  she  sat  for  a  negative.    People  r. 

person  had    assumed    the   names   to  Ketchum,  X03  Mich.  443. 

which  the  matter  was  addressed.    U.  In  Benson  v.  State,  68  Ala.  544,  in 

S.  f'.  Grimm,  50  Fed.  Rep.  528.  which  case  the  matter  consisted  of  oral 

PrivUsgsd      Comaioiostiooi — Matter  words,  the  court  said:    "  If  the  words 

Seat  Thioiwh  Xaili.  —  **  If  it  be  a  fact  are  substantially  proved  as  laid,  this  is 

that  the  defendant  in  any  case  was  all  that  the  law  exacts,  provided  there 

justified  in  sending  what  would  ordi*  is  no  variance  in  the  sense.*' 

nsrily  be  deemed  an  Indecent  publica-  S,  Bell  v.  State,  i  Swan  (Tenn.)  42, 

tion  through  the  mail,  by  reason  of  the  in  which  case  an  indictment  charging 

calling,  profession,  or  peculiar  need  of  that  the  defendant  had  said  that  he  had 

the  person  to  whom  It  was  sent,  that  is  done  certain  acts  was  supported   by 

a  matter  of  defease  to  be  brought  for*  proof  that  he  had  said  that  he  would 

ward  by  the  defendant,  and  he  may  do  have  done  the  acts  if  opportunity  had 

so  on  a  plea  of '  not  guilty.'    Such  a  de-  been  afforded. 
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8.  Obfcena  Kattor  in  fha  KaiL  —  It  is  not  a  variance  to  prove, 
under  a  charge  that  the  defendant  deposited  obscene  matter  in 
the  mail,  that  the  same  was  deposited  by  the  defendant's  agent ;  ^ 
nor  is  it  a  variance  to  prove  that  the  person  intended  to  receive 
the  letter  actually  had  another  name  than  that  by  which  he  was 
addressed.* 

Y.  IVBTBUOTIOVB  —  TIm  Law  of  th«  Om«.  —  As  in  other  prosecutions 
it  is  incumbent  upon  the  court  to  construe  the  statute  with  the 
violation  of  which  the  defendant  is  charged,  and  it  seems  to 
be  the  better  opinion  that  any  reasonable  doubts  as  to  the 
construction  of  the  statute  should  be  resolved  in  favor  of  the 
defendant.* 

Prorinoe  of  Omirt  in  CoBStming  01mm«ii«  lUttar.  —  It  is  within  the 
province  of  the  court  to  construe  the  objectionable  document  or 
language  so  far  as  necessary  to  decide  whether  a  verdict  establish- 
ing its  obscenity  would  be  set  aside  as  against  the  weight  of 
evidence.* 

VI  FOBFEITITBS  AKB  DSBTBUCTIOV  OP  OBSCXVE  MaTTEB.  —  When 

the  defendant  is  found  guilty  of  having  uttered  obscene  matter, 
and  the  same  has  come  under  the  control  of  the  court,  it  is  proper 
to  order  the  destruction  of  such  matter  as  constituting  a  nuisance.* 
But  where  the  destruction  of  obscene  matter  is  authorized  by 
statute  the  court  has  no  power  to  order  its  forfeiture  and  destruc- 

1.  Bates  V,  U.  S.,  lo  Fed.  Rep.  92;  should  not  be  applied  to  the  construc- 

U.  S.  V.  Bebout,  28  Fed.  Rep.  522.  tion  of  statutes. 

9.  Beooy  Letten.  —  It  Is  not  a  van-  4.  U.    S.    v.    Smith,  45    Fed.   Rep. 

ance  to  prove  that  the  matter  was  ad-  476. 

dressed    to   a    real  person   under  an  Dcfendaiit'i  Opinion  m  to  Ohtoenity. — 

assumed  name,  in  answer  to  a  decoy  The  defendant  is  not  entitled   to  an 

letter.    Grimm  v.  U.  S.,  156  U.  S.  604;  instruction  that  he  is  entitled   to  an 

Andrews  v.  U.  S.,  162  U.  S.  420.  acquittal,  if  he  used  the  language  or 

Letter  AddrosMd  to  WhoUy  Fietitious  published  the  words  thinking  that  they 

Parson.  —  In  U.  S.  v.  Whittier,  5  Dill,  were  not  obscene,  as  the  actual  ob- 

(U.  S.)  35,  it  was  held  that  if  the  letter  scenity  of  the  matter  is  to  t>e  inquired 

is  addressed  to  a  wholly  fictitious  per-  into,  and  whether  or  not  it  was  obscene 

son,   thereby   not  giving   information  is  a  question  for  the  jury.     Rosen  v. 

to  any  one,  the  act  is  not  within  the  U.  S.,  161  U.  S.  29. 

statute,  and  that  the  information  must  5.  Willis  v.  Warren,  z  Hilt.  (N.  Y.) 

have  been   sought  for  immoral   pur-  590;   Com.  v.  Certain  Lottery  Tickets, 

poses.  5  Cush.  (Mass.)  369. 

Pamphlet  Eqnivalont  to  Book. —  It  is  In  England  under  a  statute,  20  and  21 

not  a  variance   under  an  indictment  Vict.,  c.  83,  if  the  magistrate  is  satisfied 

charging  the  mailing  of    an  obscene  that  the  belief  of  a  complainant  is  well 

book  to  prove  the  mailing  of  an  ob-  founded  that  certain  articles  published 

scene  pamphlet.     U.  S.  v,  Bennett,  16  are  obscene,  and  that  the  publication 

Blatchf.  (U.  S.)  338,  in  which  case  the  of   them   will   be  a  misdemeanor,  he 

question  arose  after  verdict.  may  order  the  seizure  of  the  works. 

S.  Ex p,  Doran,  32  Fed.  Rep.  76;  U.  They  must  be  kept  for  an  unlawful 

S.  V.  Wilson,  58  Fed.  Rep.  768.  purpose,  and  it  must  be  so  stated  on 

Boasonablo    Doubt.  —  In    U.    S.     v.  the  warrant.    And  the  justices  In  petty 

Huggett,  40  Fed.  Rep.  636,  it  was  inti-  sessions  being  satisfied  of  it,  the  books 

mated   that  the   ruling  of  reasonable  may  be  destroyed.     Reg.   v,  Hicklin, 

doubt,  as    applied    to    the    evidence,  L.  R.  3  Q.  B.  360. 
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tton  unless  the  indictment  or  information  charges  that  it  is 
obscene ;  moreover,  the  obscenity  of  the  matter  must  be  in  issue, 
and  the  fact  that  it  was  obscene  must  have  been  judicially 
ascertained.^ 

1.  In  U.  S.  V.  One  Case  StereoMopIc  conrt  said:    **  If  It  were  tme    •    •    • 

Slides,  I  Spni^ae  (U.  S.)  467,  on  an  in*  that  the  ▼erdlct  contains  enough  to 

formation  against  **  one  case  of  stereo-  warrant  a  judgment  of  forfeiture,  still 

scopic  slides,"  charging  that  the  same  such  judgment  could  not  be  pronounced 

were  obscene,   the  verdict  was    that  upon  this  information  and  the  plea  of 

only  fiftjr-nlne  were  obscene,  and  the  general  issue.*' 
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ABANDONMENT. 

Motion,  abandoflfflest  of,  145* 

ABATEMENT. 

Dilatory  objection  for  misnomer,  996. 
In  pleading,  notice  of  defenie,  1084. 
Misnomer,  objection  for,  995. 

ABATEMENT  OF  NUISANCE, 
Remedy  by,  1093. 

ABSENCE. 

Attorney's  absence  anthoriaed  from  trial,  new  trial,  731* 
Party,  absence  of,  new  trial,  799. 
Witness  absent,  new  trial,  74. 

ABSTRACT. 

Evidence  In  snpport  of  motion  for  new  trial,  923. 

ABUSE  OF  PROCESS. 
Relief  by  motion,  77. 

ACCEPTANCE. 

Declaring  on  bill  of  exchange,  alleging  nooaeoeptanoat  S4X* 

ACCIDENT. 

Bill  of  exceptions  prevented  by,  new  trial,  736. 
Destruction  of  erldence  by  accident,  new  trial,  796b 
New  trial  on  ground  of  accident,  72a. 
Place  of  accident,  allegation  as  to,  337. 

ACCOUNT  STATED. 

Assumpsit  on  negotiable  instrument,  371. 

ACTIONS. 

Conspiracy  to  control  trade,  action  for  damages,  55. 

Mining  suits,  16. 

Monopolies,  trusts  and  trade  combinations,  actions  niMibkg  to,  55. 

Motion  or  action,  which  proper,  84. 

Municipal  corporations,  actions  by  and  against,  aaa. 

Municipal  securities,  actions  on,  255. 

Ne  exeat  bail  bond,  action  on,  328. 

Negotiable  instruments,  actions  on,  347. 

Nuisance,  remedy  by  action  at  law,  X094« 

Several  actions,  motions  affecting,  I2Z. 

ADJOURNMENT. 

Hearing  of  motion,  16$. 
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ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Corporate  existence,  admission  of,  226. 

Delivery  of  instrument,  619. 

Execution  of  instrument  admitted,  599. 

Execution  of  instrument,  allegation  of  altetrntloo,  b^ 

Next  friend,  admissions  by,  1039. 

Notice  of  defense,  admissions  by,  1086.  - 

AD  QUOD  DAMNUM. 

Mills  and  milldams,  process  under  proceedings,  la 

•*  AD  VERSE  SUIT." 

Mining  rights,  16,  17. 

AFFIDAVITS. 

Additional  or  rebutting  alBdaylts,  161. 

Compulsory  affidavits  in  support  of  motion,  isa 

Counter  affidavits,  162. 

Counter  affidavits  on  motion  for  new  trial,  912. 

Evidence  and  proofs  in  support  of  motion,  147. 

Filing  and  serving  affidavits  for  use  on  motions,  156. 

Motions,  affidavits  in  support  of,  158. 

Ne  exeat,  affidavit  in  support  of  application,  323. 

Newly  discovered  evidence,  showing  of  for  new  trial,  833. 

New  trial,  evidence  in  support  of  motion,  904. 

Rebuttal  affidavits  on  motion  for  new  trial,  913. 

Suppressing  affidavits,  157. 

Taking  affidavits  in  support  of  motion,  149. 

Time  of  filing,  on  motion  for  new  trial,  911. 

AGENTS. 

See  Principal  and  Agent. 

Negotiable  instruments,  actions  on,  parties  plaintiff,  438. 

ALIAS. 

See  Names. 

ALLOWANCES. 

Next  friend,  suit  by,  1049. 

ALTERATION  OF  INSTRUMENTS, 
Plea  or  answer  setting  up,  656  et  seq, 

AMENDMENTS. 

Denial  of  execution  of  instrument,  amendment  to  plea  or  answer,  ^^4. 

Milldam  acts,  amendments  to  pleadings,  8. 

Minutes  of  court,  29. 

Misnomer,  curing  defect,  304. 

Motion  for  new  trial,  894. 

Multifariousness,  amendments  to  cure,  2x5. 

Naturalization,  record  of,  314. 

Ne  exeat,  application  for,  322. 

Next  friend,  coming  in  by  amendment,  X03i« 

Notes  of  issue,  amended  pleadings,  1064. 
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AMENDMENTS—  OmHnued, 

Notes  of  issue,  amendment  of,  1065. 

Notice  of  claim  against  city,  amending  complaint,  938. 

Notice  of  defense,  amendment  of,  1083. 

Notice  of  intention  to  move  for  new  trial,  8Sa 

Plea  or  answer  in  action  on  negotiable  instrument,  686, 

Sutement  of  case  on  motion  for  new  trial,  935. 

Statement  on  motion  for  new  trial,  amendment  after  aett]eiiient»  ffif^ 

Surprise  by  amendment  to  pleadings,  new  trial,  737. 

AMOUNT  IN  CONTROVERSY. 

Negotiable  instruments,  actions  on,  363. 

ANSWER. 

See  PuA  OR  Answxr. 

ANTICIPATING  DEFENSE. 

Negotiable  instruments,  actions  00,  599^ 

ANTI-TRUSr  STATUTES. 

Indictment  under  federal  laws,  69. 
Prosecution  for  violation  of,  60,  6a. 

APPEALS. 

See  also  New  Trial. 

Milldam  acts,  review  of  proceedings,  14. 

Motion  as  prerequisite  to  review,  89. 

Motion  for  new  trial  pending  appeal,  864. 

Multifariousness,  objection  for  on  appeal,  9o8« 

New  trial  by,  716. 

New  trial,  review  of  order  granting  or  denying,  955. 

Next  friend  or  guardian  ad  litem^  infant  suing  by,  1058. 

Note  of  issue,  new  note  where  cause  is  reversed,  1065. 

Nuisance,  judgment  directing  abatement,  1105. 

Presumption  as  to  decision  on  motion  for  new  trial,  976. 

Record  on  appeal  to  review  ruling  on  motion  for  new  trial,  966. 

Renewal  of  motion,  effect  on  appeal,  191. 

Renewal  of  motion,  appeal  as  bar,  19a. 

Waiver  of  right  to  appeal  from  order  grantlngor  denying  new  trial,  963. 

APPLICATION. 

Ne  exeat,  petition  for,  321. 

APPOINTMENT. 
Next  friend,  1009 

ARBITRATION. 

Award  of  damages  caused  by  milldam.  It. 
Next  friend,  power  to  arbitrate,  104a 

ARGUMENT. 

Hearing  of  motion,  167. 

ARREST  OF  JUDGMENT. 

Next  friend,  failure  to  sue  by,  109$. 

ASSIGNMENT. 

See  also  Indorsement. 
Denial  of  assifij^nment  to  plaintiff,  67$. 
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ASSIGNMENT  —  Continued, 

Effect  on  parties  and  pleadings  of  i^igfii^eiK  fpf  aCffOlMle  loMfSmetiL 

See  NEGOTIAB13  ItfSTRUIOBWT^. 
Jurisdiction  over  negotiable  Instmmenitf  M  ^ff^Ofd  l>7«  869* 

ASSIGNMENT  OF  ERRORS. 
Motion  for  new  tdal,  8$t. 
Notice  of  intention  to  mosFe  for  ocw  tifil,  S^s* 

ASSUMED  NAME. 
See  Names. 

ASSUMPSIT. 

Common  counts,  use  of,  In  actions  on  bills  or  notes,  561* 

Joinder  of  special  and  common  counts,  568. 

Money  counts,  use  of,  47. 

Municipal  corporations,  assumpsit  against,  att. 

Negotiable  instruments,  actions  ««,  569. 

ATTACHMENT. 

Discharge  of,  relief  by  motion,  77. 

ATTORNEYS. 

Absence  of  counsel  from  trial,  731. 

Fees,  conditions  in  order  granting  new  trial,  940, 

Infant  represented  by  next  frie«d,  KOiO. 

Misconduct  of  counsel,  new  trial,  7ss. 

Mistakes  of  attorneys,  new  trial,  745. 

Negligence  and  incompeieii<:y  of,  n^w  trial  for,  75a. 

Next  friend,  employment  of  attorney  by,  1037. 

Stipulation  in  note  lor  attorney's  fee,  altegaiions  In  pleading,  557. 

AWARDS. 

See  also  ARBiTRATiotr. 

Notice  of  award,  averment  of  In  action  on,  1068. 

BAD  FAITH. 

Negotiable  instruments,  averments  of  bad  faith,  t^* 

BAIL. 

Ne  tjnM*  l^oldlo^  de(pudaot  to  b»U,  ^3$. 

BEARER. 

Negotiable  instrument,  action  on,  by  bearer,  199, 

BENEFICIAL  OWNER. 

Action  by  bearer  of  bill  or  note,  395. 

Indorsee  of  negotiable  instrument,  parties  plaintiff,  388. 

Negotiable  instrument,  partieii  to  »i^%l%  427«  444* 

BILL  IN  EQUITY. 

Cancellation  of  municipal  orders  or  warrants,  269. 
Mistake,  allegation  of,  39. 
Mistake,  how  to  plead,  41. 
Multifariousness  and  misjoinder,  20s, 
Nuisance,  bills  for  injunction,  1141. 

BILL  OF  EXCEPTIONS. 

Accident  preventing,  new  trial,  736, 
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BILL  OF  EXCEPTIONS  —  ConHnued. 

Evidence  in  support  of  motion  for  new  trtil«  %l6> 
Newly  discovered  evidence,  showing  of,  for  new  trial, 
Record  on  appeal  to  review  motion  for  new  trial,  971. 

BILLS  AND  NOTES. 

See  Negotiable  iNSTRxmxNTs. 

BILLS  OF  PARTICULARS. 

Negotiable  instruments,  actions  on,  570 

BONA  FIDE  PURCHASER. 
Notice,  denial  of,  1073, 

BONDS. 

See  also  Coupons. 

Authority  of  municipality  to  issue,  averment  of,  863b 

Bond  taken  at  par,  averment  of,  266. 

Indemnity  bonds,  averment  of  notice,  1068. 

Judgment  on  municipal  bonds,  enforcement  oC  367« 

Municipal  bonds,  actions  on,  262. 

Name  of  bond,  averment  of,  265. 

Ne  exeat  bail  bond,  326. 

action  on,  328. 
Next  friend,  giving  bond,  1035. 
Overissue  by  municipality,  negation  of,  266. 
Registration,  averment  of,  265. 

BRIEF. 

Evidence  in  support  of  motion  for  new  trial,  917. 

BRIEF  STATEMENT  OF  DEFENSE. 

See  Notice  or  Brief  Statement  of  Defense. 

BURDEN  OF  PROOF. 

Alteration  of  instruments,  660. 
Hearing  of  motion,  167. 

CALENDAR. 

Notes  of  issue,  1063. 

CERTIFIED  CASES. 

Evidence  in  support  of  motion  for  neir  trial,  9x7. 

CERTIORARI. 

Milldam  proceedings,  review,  15. 

CHAMBERS. 

Hearing  motion  for  new  trial  at,  903. 

CHANCERY. 

See  Equity. 

CHANGE  OF  NAME. 
See  Names. 

CHANGE  OF  VENUE. 

Municipality,  action  against,  229. 

CHARTER. 

Municipal  corporation,  pleading  charter  of,  12$. 
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CHECKS. 

See  Nbgotiablb  iNSTRUimm. 

CHRISTIAN  NAME. 
See  Names. 

CITIES. 

See  Municipal  CoRFO&ATioMBi 

CITIZENSHIP. 

See  Naturauzation. 

CLAIMS. 

Presentment  of  claim  against  manidpaUtyy  935. 

CLERICAL  ERRORS. 

Motions,  manner  of  making,  113. 
Minutes  of  court,  30. 

CLERKS. 

Minutes  of  court,  27. 

Naturalization  proceedings,  fees,  314. 

Notes  of  issue,  1063. 

CODE  PLEADING. 

Money  counts,  use  of,  4,9. 
Multifarious  under  the  code,  906. 

COLLATERAL  ATTACK. 

Corporate  existence  of  municipality,  237. 
Naturalization  judgment,  314. 

COLLATERAL  SECURITY. 

Transfer  of  instrument  as,  plea  or  answer,  679b 

COLLECTION. 

Transfer  of  instrument  for  collection,  67Q. 

COMBINATION  TO  MONOPOLIZE  TRADE. 
Indictment  for,  64. 

COMMISSIONERS. 

Assessment  of  damages  under  flowage  acts,  II. 

COMMON  COUNTS. 

Admission  of  instrument  under,  569. 
Joinder  of  special  and  common  counts,  568. 
Money  counts,  47. 
Use  of  in  actions  on  bills  or  notes,  561. 

COMPLAINT. 

See  Declaration  or  Complaint. 

COMPROMISE. 

Next  friend,  power  to  compromise,  lO|a 

COMPULSORY  AFFIDAVITS. 
Use  on  motions,  150. 

CONCLUSION. 

Nuisance,  indictment  for,  lioi. 

CONDEMNATION  PROCEEDINGS. 
Taking  land  for  milldams,  t. 
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CONDITIONS. 

Order  granting  new  trial,  939^ 

CONDITIONS  PRECEDENT. 

Allegation  of  performance  in  action  on  bill  or  note,  599^ 

Costs  on  granting  new  trial,  946. 

Presentment  of  claim  against  mnnicipallty,  235. 

CONSIDERATION. 

Alleging  consideration  in  action  on  negotiable  instrument,  4&X 

Counts  on  separate  notes  for  same  consideration,  584. 

Illegality  of  consideration,  pleading,  645. 

Transfer  of  instrument,  denial  of  consideration  for,  68a. 

Transfer  of  negotiable  instrument,  averment  of  consideration  for,  485. 

Want  or  failure  of,  plea  in  action  on  negotiable  instrument,  626. 

CONSOLIDATION. 

Actions  on  negotiable  instruments,  368. 
Hearing  of  motion,  167. 

CONSPIRACY. 

Action  lor  damages  for  conspiracy  to  control  trade,  55. 

CONSTRUCTIVE  NOTICE 
Averment  of,  107a. 

CONTESTED  MOTIONS. 
What4tre,  95. 

CONTINUANCE. 

Hearing  of  motion,  165. 

Surprise,  failure  to  apply  for  cootlnuance,  new  trial,  749. 

CONTRACTS. 
Mistake,  3a. 

Money  counts,  allegations  in  pleadings  where  counts  are  used,  51* 
Municipal  corporations,  actions  against,  on  contracts,  241. 
Negligent  performance  of  contract,  allegations  as  to,  340. 

CONTRIBUTION. 

Joinder  of  parties  taking  up  negotiable  instrument,  445. 

COPIES. 

Declaration  with  copy  annexed  or  inserted,  575. 

Petition  with  copy,  576. 

Pleading  by  copy  in  actions  on  negotiable  instruments,  571. 

CORPORATIONS. 

Anti-trust  sutute,  indictment,  relation  of  individual  to  corporadon,  65. 

Bill  or  note  payable  to  officer,  parties  plaintiff,  438. 

Conspiracy  to  control  trade,  allegations,  57. 

Corporate  existence,  averment  of,  aas. 

Instrument  payable  to,  action  on,  43a 

Jurisdiction  of  federal  courts,  notes  of  corporations,  365. 

Monopolies,  55. 

Municipal  corporations,  aai. 

Negotiable  instrument,  action  on,  43a 

Nul  tiel  corporation,  notice  of  defense,  1079. 
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CORPORATIONS—  QmHnued, 

Promissory  note,  action  against  corpora(iea  oa«  Kew  York  pfocfdokfo^  703^ 
Vacation  of  charter  for  entering  combination  io  nttraut  ot  tra4«»  68» 

COSTS. 

Milldam  acts,  special  statutory  provision*,  13, 
New  trial,  costs  on  graaUngi  %|X* 
Next  friend,  costs  of  suit  by,  1044. 

COUNSEL. 

See  Attorneys. 

COUNTER  MOTIONS. 
Proofs  of,  146. 

COUNTS. 

See  also  Common  Counts;  Joinder  op  Counts  and  Causb& 

Common  counts,  use  of  in  actions  on  bills  or  notes,  561. 

Different  makers  of  notes,  counts  against,  587. 

Money  counts,  use  of,  47. 

Same  consideration,  counts  on  separate  notes  for,  584. 

Several  counts  iix  actions  om  oefotiftble  toUriMOQAlB^  96^ 

Several  notes  In  one  count,  587. 

COUPONS. 

Actions  on,  production  of  bond,  696 
Identification  of,  in  pleading,  266. 
Municipal  coupons,  actions  on,  263« 

COURTS. 

Minutes  of  court,  27. 

Motions  before  court  or  Judge,  I04« 

New  trial,  by  what  court  motion  should  be  made,  853. 

Next  friend,  power  to  appoint,  1025. 

Officer  of  court,  next  friend  as,  looa 

COVENANT. 

Negotiable  instruments,  form  of  action  on,  373. 

CRIMINAL  PROCEDURE. 

Anti-trust  statutes,  violation  of,  60,  62, 

Millers,  prosecution  of,  15. 

Misnomer,  curing  defect  by  amendment,  306. 

Misnomer,  objections  on  the  trial  as  in  arrest  of  judgment,  500. 

Misnomer,  plea  of,  299. 

Name  unknown,  fictitious  name,  279. 

Naturalisation,  fraud  in  false  swearing,  316. 

New  trial  in  criminal  eases,  8-37. 

Nuisances,  criminal  prosecutions  for,  1096. 

Obscene  language  and  publications,  II5£. 

Miscegenation,  31. 

CROSS-BILL. 

Multifariousness  and  misjoinder,  203. 

CROSS-MOTIONS. 
Proofs  of,  146. 
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DAMAGES. 

Conspiracy  tn  OMitrol  trade,  action  for  damaget.  5^ 

Excessive  damages,  new  trial  for,  755. 

Inadequate  damages,  new  trial  for,  755. 

Increased  damages  caused  by  mtlldam,  oompfadot  te|^ 

Ne  exeat  bail  bond,  action  on,  338. 

Nominal  damages,  new  trial  to  recover,  934. 

Nuisance,  allegation  as  to  damages,  iiix. 

Nuisance,  suit  for  Injunction  and  damages^  114& 

DAY  IN  COURT. 

Infant  suing  by  next  friend,  1055. 

DEATH. 

Next  friend,  death  of,  loos* 

DEBT. 

Negotiable  Instrument,  form  of  actioii  on,  571: 

DECISION. 

Decision  on  motion,  169. 
Motion,  determination  of,  169. 
Rule  of  decision  on  motions,  179, 

DECLARATION  OF  INTENTION, 
Naturalization  proceedings,  3x01, 

DECLARATION  OR  COMPLAINT. 

Appointment  of  next  friend,  allegation  as  to,  1053. 

Bonds  of  municipal  corporation,  averments  in  action  00,  t69» 

Combination  in  restraint  of  interstate  commerce,  58. 

Conspiracy  to  control  trade,  averments  of  complaint,  5& 

Contract  of  municipality,  requisite  allegations,  241. 

Milldam  acts,  application  under,  8. 

Mines  and  mining,  allegations  concerning,  191 

Mistaice,  allegation  of,  39. 

Misuice,  how  to  plead,  41. 

Money  counts,  allegations  where  used",  5T. 

Money  counts,  use  and  utility  of,  48, 

Multifariousness  and  misjoinder,  a02. 

Municipal  corporations,  averment  in  action  against,  835. 

Municipal  orders  or  warrants,  actions  on,  a59i 

Naturalization  proceedings,  310. 

Negligence,  averments  in  action  for,  331. 

Negotiable  instruments,  actions  on,  462  it  x«f . 

Next  friend,  allegations  where  suing  for  infant,  lOlQb 

Note  filed  as  substitute  for  declaration,  573. 

Notice,  manner  of  alleging,  107X. 

Notice,  necessity  to  aver,  1066. 

Nuisance,  actions  at  law,  1109. 

Nuisance,  complaint  in  equity  to  enjoin,  XX41. 

Statement  Instead  of  declaration,  574. 

DECREE. 

Nuisance,  decree  on  bill  for  injunction,  1146. 
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DEFAULT. 

Bills  and  notes,  Judgments  by  default  in  actioos  on.  7Q4, 

Determination  of  motions,  172. 

Next  friend,  default  by,  effect  on  infant,  1039. 

DEFECTIVE  PREMISES. 
Allegations  as  to,  339. 

DEFENSES. 

Equitable  defense,  notice  of«  1080. 

Inconsistent  defenses  in  actions  on  negotiable  iostmrnettts,  633, 686» 

Notice  or  brief  statement  of,  1074. 

DEFINITENESS  AND  CERTAINTY. 
Allegations  of  negligence,  340. 
Execution  of  instrument,  denial,  6o6u 
Remedy  by  motion,  93. 

DEGREE  OF  NEGLIGENCE. 
See  Negligence. 
Allegations  as  to,  338. 

DELIVERY. 

Allegation  of  in  action  on  bill  or  note,  473. 

Transfer  of  negotiable  instrument  by,  who  aiay  z^%  4x31 

DELIVERY  OF  INSTRUMENT. 
Denial  of,  618. 

DEMAND. 

Alleging  demand  where  money  connta  are  used,  51. 
Negotiable  instruments,  declaring  on.  alleging  demand,  531, 

DEMURRER. 

Denial  of  execution  of  Instrument,  demurrer  to  plea  or  answer,  534* 

Motion  as  substitute  for,  89. 

Negligence,  allegation  of,  341. 

Next  friend,  appointment  of,  1023. 

Notice  of  defense,  demurrer  to,  io8a. 

Objection  by,  for  multifariousness,  2ta 

Petition  for  new  trial  after  term,  954, 

Presentment  of  claim  against  municipality,  failnre  to  aver,  336. 

DEPARTURE. 

Replication  or  reply  in  action  on  negotiable  Instrument,  C68b 

DEPOSITIONS. 

Motion,  deposition  in  support  of,  148. 

DESCRIPTION. 

Municipal  security,  describing  instrument  sued  on,  26a 

Negotiable  instrument,  description  of,  in  declaration  or  complaint,  486* 

Obscene  language  and  publications,  1157. 

DESCRIPTIO  PERSONiE. 

Negotiable  instrument,  action  on,  stating  name  of  payee,  51a 

DILIGENCE. 

Averment  of,  in  action  on  bill  or  note,  649. 

Declaring  against  indorser  or  assignor  of  negotiable  instrument,  553. 
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DISCHARGE. 

Ne  exeat,  diichaife  of  writ,  3161. 

DISCONTINUANCE. 

Discootionance  as  10  one  party  to  aegotiable  inatniiiieot,  45a 
Negotiable  InstmiDeot,  discontiouaoce  at  to  oae  or  more  defeodants,  457. 

DISCRETION. 

Costs  on  granting  new  trial,  941. 

Mandamus  against  municipality,  253. 

New  trial,  decision  of  motion  for,  93a 

New  trial  for  orders  constituting  abuse  of  discretioo,  73a 

New  trial,  granting  or  refusing,  discretion  of  lower  court,  ^ffi^ 

Rebearing  or  reargument  of  motion,  173. 

Renewal  of  motion,  187. 

DISHONOR. 

Alleging  notice  of,  in  action  on  negotiable  instrument,  548. 

DISMISSAL  AND  NONSUIT. 
Bills  and  notes,  actions  on,  693. 
Multifariousness,  dismissal  of  bill,  216. 
New  trial,  motion  for  nonsuit,  when  condition  precedent,  785. 
Next  friend,  failure  to  sue  by,  1094. 
Surprise,  failure  to  apply  for  nonsuit,  new  trial,  75a 

DISTRIBUTEE. 

Negotiable  instrument,  parties  plaintiff,  4361. 
DOCKET. 

Minutes  of  court,  17. 

Motions,  entry  of,  on  docket,  tai. 
DRAWER. 

Bill  of  exchange,  action  on,  parties  plaintiff,  44KX 
DUPLICITY. 

Negotiable  instrument,  actions  on,  689. 

Nuisance,  Indictment  for,  ixoo. 

DURESS. 

Averment  of,  in  action  on  bill  or  note,  65^ 
DUTY. 

Breach  of  duty,  allegation  of,  332. 

Municipal  corporations,  averment  of  duty  in  actloo  against,  838. 

Negligence,  allegation  of  duty,  331. 

ELECTION  OF  COUNTS  AND  CAUSES. 
Relief  by  motion,  79,  80. 

EMINENT  DOMAIN. 

Milldams,  talcing  land  for,  t. 

ENTITLING  PAPERS. 
Motion  papers,  116. 

ENUMERATED  MOTIONS. 
What  are,  95. 

EQUITABLE  BAIL. 

Ne  exeat  as  means  of  obtaining,  33a 
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EQUITABLE  DEFENSE.    . 
Notice  of  defenie,  xo6a 

EQUITY. 

taWLtoduu  of  iflstfuifltirt,  (Astfid  of  597. 

Joinder  of  equitable  and  legal  causes  on  negotiable  instrumeMtf,  %9t. 

Jurisdiction,  multiplicity  of  suits,  217. 

Mines,  compelling  inspection  of,  9j|i. 

Mistake,  jurisdiction,  33. 

MultifariousneM  artff  rtfi^Wndfer  ftr,  t^ 

Negotiable  |gttti'm<icirt».  }u#9dfcHbfr  erf  s«to,  J47. 

Nuisance,  remedy  by  suit  In  e^ufty,  fo^. 

Nuisance,  suits  in  equity  for  relief,  1118. 

Partnership  cases,  negotiable  instruments,  359. 

Remedy  for  ajgliig.  lijiHi^.  l%. 

Right  at  law,  necessity  for  establishing,  nuiflMnxQ.lijiL 

Threatened  nuisances,  equity  jurisdictioii«.  ixoS.. 

EVIDENCE. 

Accident  d«cniflfi9(.fln«caMt  796/ 

Affidavits  and  proofs  in  support  of  nyonl^n;  i$ffi 

Cumulative  evideno^aa  wf#ly  dIswyMWil  <vtdfcniM>^  Mn 

Decision  not  sustained  by  or  contrary  to,  new  trial,  788. 

Errors  in  evidence  as  grountt  foirfl«s^  tWal^  831^ 

Exclusion  of  evidence,  new  trial  for,  735. 

Mistake  in  omitting  testimony,  new  trial,  736. 

Motion  for  new  trial,  evidence  in  support  of,  903* 

Motion  for  new  trial,  incorporation  of  evidence.  881. 

Newly  discovered  evidence,. new  trial,  790. 

Review  of  evidence,  general  principles  governing,  773. 

Surprise,  evidence  of,  752. 

Surprise  in  evidence,  new  trial,  7^ 

Verdict  not  susuined  by  or  contrary  to,  ttetr  trial,  76IK 

EXCEPTIONS  AND  OBJECTIONS. 
Misnomer,  objection  for,  295. 
Multifariousness,  method  of  raising  objection,  2ia 

objection  for,  208. 

^xopvt  9(sge^  to*  object'  ror,  209^ 

who  may  raise  objection,  212, 

EXCESSIVE  DAMAGES. 
See  Damages. 

EXECUTION. 

Municipal  corporation,  enforcement  of  judgment  against|.244» 
Sale  under,  relief  by  motion,  78. 

EXECUTION  OF  INSTRUMENTS. 

Allegation  of  in  suit  on  negotiable  Instrument,  4^^^ 
Alteration  of  instruments,  averments  as  to,  656. 
Denial  of,  589. 
Denial  of  genuineness  of,  617. 
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EXECUTORS  AND  ADMINISTRATORS. 

Execution  of  instmmeot,  denial  of,  598. 
Negotiable  instnuMit%  mikmm  «%.  iMtii*  tli>MWi>  4Sk 
EXHIBITS. 

Negotiable  instrniDenU,  exhibiting  oopj  or  original  57i» 

EX-PARTE  MOTIONS. 
What  are»  94. 

FAILURE  OF  CONSiDEltATlOlli 

See  CONSIDBRATIOlfk 

FEDERAL  PRACTfCB. 

See  United  States  Couktu 

FEIGNED  ISSUES. 

Hearing  of  motion,  108; 

FICTITIOUS  NAME. 
See  Names. 

FICTITIOUS  PAYEE. 

Declaring  on  promissory  note,  5x3. 

FINDINGS  OF  COURT. 

Bills  and  notes,  findings  in  actions  on^  698. 

FISHING  EXAMINATION. 

Compulsory  affidayits  in  support  of  motf^iV  UIB» 

FLOWAGE. 

Milldams,  Injuries  caused  by,  5. 

Parties  to  proceedings  undM  fl<Msafll4M»k^ 
FOREIGN  BILLS. 

Jurisdiction  of  federal  CQi|Sts»  31^. 

FOREIGN  NAMES.. 
See  Names. 

FORFEITURE. 

Obscene  matter,  forfeiture  and  destractioo  ol',  tl6^ 

FRAUD. 

Mistake  alleged  with  fraud,  40, 

Negotiable  instruments,  averment  of  fraud*  hi  obtailiiiig  execttttoif  e#  85$t 

Plea  of  fraud,  want  of  considefadon,  638. 

Procuremeoi  of  transfer  of  instmnient  by  fiMid,  ^teftor  umwtXi  86I1 

GENERAL  DENIAL. 

Negligence,  proof  admissible  under,  344. 
Negotiable  Instruments,  actions  on,  588. 

GENERAL  ISSUE. 

Affidavit,  general  issue  without,  600. 

Alteration  of  instruments,  defense  under  general  iflfae,  6ffk 

Execution  of  instrument,  denial  of,  608. 

Negotiable  instruments,  actions  on,  588. 

Notice  or  brief  statement  of  defense,  1074. 

Notice  of  defense  construwk  wiUi»  1087* 
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GENERAL  ISSUE  —  OnHnuid. 

Plaintiff's  title  to  instrument  saed  on,  raising  question  ander  general 

683. 
Special  matter  in  bar  raised  by  notice  of  defense,  1084. 

GROSS  NEGLIGENCE. 
Allegations  as  to,  338. 

GUARANTY. 

Consideration  for,  allegation  in  suit  on  bill  or  note,  483. 
Indorser  and  guarantor  of  note,  joinder  of  parties,  459. 
Maker  and  guarantor  of  note,  joinder  of  parties,  451. 
Negotiable  instrument,  averment  in  action  against  guarantor,  555. 

GUARDIANS. 

Infant  suing  by  next  friend.    See  Next  Friend. 
General  guardian  as  representative  of  infant,  1004. 
Negotiable  instruments,  action  by  guardian,  439. 
Next  friend  distinguished  from,  997. 

HARMLESS  ERROR. 

Decision  of  motion  for  new  trial,  933. 
New  trial,  no  ground  for,  834 

HEARING. 

Motion  for  new  trial,  90X. 
Motion,  hearing  of,  163. 
Precedence  between  motions,  x66. 
Renewal  of  motion,  hearing  on,  199. 

HEIRS. 

Negotiable  instruments,  parties  plaintiff,  436. 

HUSBAND  AND  WIFE. 

Allegation  of  relationship  in  action  on  note,  514. 
Joinder  as  parties  in  suit  on  negotiable  instrument,  445. 
Negotiable  instrument,  action  on,  parties  plaintiff,  44a 

IDEM  SONANS. 

Statement  of  doctrine,  288. 

IDENTITY. 
See  Names. 

IMPEACHMENT  OF  WITNESS. 

Newly  discovered  evidence,  impeaching  evidence,  807. 
Surprise  occasioned  by  impeachment  of  witness,  new  trial,  798. 

INADEQUATE  DAMAGES. 
New  trial  for,  763. 

INCORPORATION. 

Municipality,  presumption  as  to  inoorporatioQ,  SSS. 

INDEBTEDNESS. 
Denial  of,  588. 

INDICTMENT. 

Anti-trust  statutes,  60,  63. 

Miscegenation,  31. 

Naturalization,  fraud  and  false  swearing,  3161 

nSO  Vdnme  XIV. 


INDEX. 

INDICTMENT—  CmHmmid. 

Nuisance,  remedy  by  indictment,  1099. 
Noisances,  reqnisites  of  indictment  for,  1096^ 
Obscene  language  and  pabUcatioos,  X154. 

INDORSEMENT. 
Allegation  of,  466. 

Declaring  on  bill  or  note,  allegation  ol  indorMment  or  airigameat.  sa^ 
Denial  of,  by  indorsee,  620. 

Denial  of  indorsement  or  assignment  to  plaintiff,  675. 
Effect  on  parties  and  pleadings  of  indorsement  of  negotiable  fastnuseat. 

See  Negotiablb  Instrumknts. 
Execution  of  instrument,  indorser^s  denial,  589. 
Jurisdiction  over  negotiable  instruments  as  affected  bj,  96g. 

INFANTS. 

AcHcni  By.    See  Nbxt  Fuknd. 

Day  in  court,  1055. 

Majority  of  inUmt  ptndenU  Ute^  looa 

IN  FORMA  PAUPERIS. 

Next  friend,  suing  for  infant,  1048. 

INFORMATION  AND  BELIEF. 

Denial  of  or  on,  negotiable  Inttmments,  671. 

INITIALS. 

Use  of,  in  name,  373. 

INJUNCTIONS. 

Combination  in  restraint  of  trade,  Mk 
Dissolution,  relief  by  motion,  77. 
Milidam  as  nuisance,  abatement,  5. 
Nuisance,  bill  to  enjoin,  1141. 
Restraining  issue  of  municipal  wamuits,  a6Qk 

INSANE  PERSONS. 

Next  friend,  suit  by,  1013. 

INSPECTION. 

Books  and  papers,  relief  by  motion,  tS. 
Mines,  inspection  of,  23. 

INSTRUCTIONS. 

Bills  and  notes,  instructions  in  action  on,  697. 
Criminal  conspiracy,  anti-trust  statute,  63. 
Errors  in,  as  ground  for  new  trial,  83a. 
Negotiable  instruments,  actions  on,  697. 
Obscene  language  and  publications,  1x64. 
Verdict  contrary  to,  new  trial,  786. 

INTENT. 

Obscene  language  and  publications,  xx6a. 

INTEREST. 

Successive  suits  for,  367. 
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INTERSTATE  COMMERCE. 

Combination  and  conspiracy  in  iuiia2ui«f,  JwrftAetkia  Mii  fJeaJiagi,  58. 
Indictment  under  federal  aad-troK  «IMM»,  <t. 

IRREGULARITY. 

New  trial  for  irregularity  in  proceeding,  7i> 

IRREPARABLE  INJURY. 

ISSUE. 

New  trial  as  to  part  off  f9ttte,^|6u 

W9VeS  'OC  tSMWf  CO03* 

ISSUES  TO  JURY. 

Mistake,  question  of,  40. 

JOINDER  OF  COUNTS  AND  CAUSES. 

Money  counts,  joinder  in  single  count  or  with  special  oonot*  49^ 

Multifariousness  and  misjoinder  (in  equity),  194. 

Negotiable  instruments,  joinder  of  causes  of  action,  $$1^. 

Negotiable  instruments,  use  of  several  counts,  5B3. 

Nuisance,  joinder  of  causes  of  action,  11 15. 

Special  and  common  counts,  joinder  ol«  i«  ntikwm  on  bIHt  ani  aMH^  f6t.    • 

Special  counts,  joinder  of  money  counts  wit])i«  50. 

JOINDER  OF  PARTIES. 

Milldam  acts,  proceedings  under,  7,  8. 

Negotiable  instruments,  actions  on,  44a. 

Negotiable  instrument,  joinder  of  party  defendant,  44s. 

Nuisance,  parties  to  suits  in  equity,  1138. 

JOINT  LIABILITY. 

Negotiable  instrument,  averment  of  jolnc  liaUHty,  476. 

JUDGE. 

Minutes  of  court,  27. 

Motion,  judge  acting  on  his  own  knowledge,  148. 

Motion  before  court  or  judge,  104. 

New  trial,  to  what  judge  motion  should  be  made,  856. 

Statement  on  motion  for  new  trial,  settlement  and  correction  hf  Judge,  9A 

JUDGMENTS. 

Bills  and  notes,  judgments  in  actions  on,  699. 
Bill  by  infant  to  impeach,  1056. 
Charter  of  corporation,  actioa  to  Itiwvl,  69, 
Combination  to  injure  plaintiff's  business,  57, 
Consent  judgment,  infant  suing  by  aeitt  fiiettd,  I0S7* 
Entirety,  judgment  as  entirety  in  astions  on  \nl\s  aad  fioces,  706. 
Form  of  judgment  in  favor  of  iafsat  suiag  by  next  fritod,  1056. 
Infant  suing  by  next  friend,  Z054. 
Milldam  proceedings,  id. 
Mining  cases,  adverse  suit,  2Z. 

Misnomer,  where  defendant  does  not  appear,  effect  on  judgment,  30a 
Municipal  corporations,  judgments  by  or  against,  243. 
Municipal  corporation,  order  in  which  judgments  should  be  paid,  SS4. 
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TUDGMCNTS  —  C^Hmwid. 

Nataralitation  proceedings,  3rs. 

colUterml  and  direct  attack  fifwo  ji 

form  of  judgment,  31^ 
New  trial,  appeal  from  order  itriniji^  or  daafiiv  flft  *PP>tl  tmm  }«4gnent, 

964. 
New  trial,  review  of  order  00  ^ffnX  Own  IumJ  jwtgVMCi^  99^ 
Next  friend,  payment  in  satisfaction  of  judgment,  X037. 
Nuisance,  judgment  for  abatement  in  action  at  |aw^  1117. 
Nuisance,  judgment  in  criminal  prosecution,  1x03. 
Relief  against,  by  motion,  76. 
Satisfaction,  relief  by  motion,  78. 
SetiOff  of  judgments,  relief  by  motion,  tS. 

JUDICIAL  NOTICE. 

Municipal  €%afften,  M). 

•JUNIOR.  •• 

No  part  of  name,  ^89. 

/URISDICTION. 

Amount  involved  in  suits  on  negotiable  instmments,  JI63, 

Averment  showing,  in  action  on  bill  or  note,  469. 

Combination  in  restraint  of  trade,  66,  68. 

Fraudulent  answer  to  oust  court  of  jurisdiction,  68a 

Milldam  acts,  authority  of  couiSs,  6. 

Mines  and  mining,  proceedings  relating  to,  x6. 

Misuke,  granting  relief  from,  33. 

Municipal  corporations,  actions  against,  sa8. 

Municipal  corporations,  jurisdiction  as  affected  hj£hfmi^4li,9^ 

Municipal  securities,  jurisdiction  of  federal  courts,  967. 

Naturalization  proceedings,  307. 

Ne  exeat,  jurisdiction  to  issuer  331. 

Negotiable  instruments,  actions  on,  347. 

Nuisance,  action  at  law,  1x05. 

Nuisances,  criminal  jurisdiction  over,  10961. 

Nuisance,  suits  In  equity,  xxx8. 

JURY. 

Irregularity  of,  new  trial  lor,  fn* 

Misconduct  of,  new  trial,  79X. 

Misconduct  or  irregularity,  how  establistod,  QD9» 

Negotiable  instruments,  actions  on,  prpcecdiog  with  or  vitboot  iaiy*  ^ga 

New  trial,  affidavits  of  jurors,  905. 

Sheriffs  jury,  under  milldam  acts,  issue  before,  xow 

JUSTICES  OF  THE  PEACE. 

Execution  of  instrument,  denial  of,  597. 
Nuisance,  jurisdiction  to  abate,  1x06. 

LACHES. 

New  promise  to  avoid,  allegation  of,  509. 

LEAVE  OF  COURT. 

Renewal  of  motion,  x88. 
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LEGAL  CONCLUSIONS. 

Allegation  and  denial  of,  670. 
Execution  of  instrument,  denial  of,  607. 
Municipal  corporations,  actions  against,  998. 
Negligence,  general  averment  of,  334. 

LEGAL  TITLE. 

Negotiable  instrument,  party  plaintiff,  491. 

LEGATEE. 

Negotiable  instruments,  parties  plaintiff,  436. 

MAILS. 

See  Post-OfficeI 

MANDAMUS. 

Bonds  of  municipality,  enforcement  of,  967. 

Municipal  corporation,  enforcement  of  judgment  agmlnit,  948. 

Municipal  corporation,  mandamus  against,  951. 

MARRIAGE. 

Miscegenation,  31. 

MARRIED  WOMEN, 

Next  friend,  suit  by,  xox9. 
Stating  name  of,  289. 

MATURITY. 

Negotiable  instrument,  declaring  00,  596^ 

MERITS. 

See  cross-reference,  X. 

MESNE  PROCESS. 

See  cross-reference,  l« 

MESNE  PROFITS. 

See  cross-reference,  x^ 

MILLS  AND  MILLDAMS. 

For  contents  of  article  see  Analysis^  !• 

MINES  AND  MINING. 

For  contents  of  article  see  Analysis^  x6. 

MINORS. 

See  cross-references,  97,  and  see  title  iNFANTi. 

MINUTES. 

For  contents  of  article  see  Analysis^  97. 
New  trial  on  minutes  of  court,  9x4. 

MISCEGENATION. 
Indictment  for,  31. 

MISCONDUCT. 

New  trial  for  miscondnct,  791. 

MISDEMEANORS. 

See  cross-references,  39. 

MISDIRECTION. 

S^e  cross-reference,  39. 
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MISJOINDER. 

See  croM-refereace,  3s,  and  Mt  MuLTiTAUoirsiiBts  amd  MisjomssE  (or 
Equity). 

MISNOMER. 

See  craM-refemoc;  St. 
Effect  of,  995. 

Effect  of,  whea  defendant  does  aot  appear,  90a 
Objections  for,  S95. 
Plea  of  sufflciencj,  309. 
Province  of  court  and  jury,  30a. 
Replication  to  plea  of,  978. 
Written  instrnmenu,  mianomer  in,  lit. 
MISTAKE. 

Fpt  c9nUnis  0/mrtUU  mv  Analysis^  3a. 

ATerraent  of,  in  action  on  bill  or  note,  651. 

Fact,  misuke  of,  new  trial,  745. 

New  trial  for  mistake,  73a. 

Surprise  due  to  mistake,  new  trial,  743. 

Witness,  miauke  of,  new  trial,  739. 

MISTRIAL. 
See  cross-references,  47. 

MITIGATION  —  MITIGATING  CIRCUMSTANCES. 
See  crosa-refeiences,  47. 

MITTIMUS. 

See  cross-reference,  4|» 

MIXED  ACTION. 

See  cross  refeiancw,  4]w 

MOBS. 

See  cross-references,  47. 

Municipal  oorporatioiw,  actlooa  against  for  injnifes  by,  t^a 

MONEY  COUNTS. 

Far  emUents  0/mrtUk  sm  Afmfyiis,  47. 

Negotiable  instruments,  use  of  common  coiuita  In  actiona  on,  361  iiuf^ 

MONEY  HAD  AND  RECEIVED. 
Of  whom  money  was  rsceivad,  SS* 
To  whose  use,  53. 
Variance,  53. 

MONEY  IN  COURT. 
Bee  eross-referenca,  $§• 
Relief  by  option,  )i» 

MONEY  LENT. 

Form  of  count,  51. 
To  third  person,  st* 

MONEY  PAID. 

Defendant's  instance  and  request,  53. 
Form  of  count,  53. 
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MONEY  PAID—  OrnHnrnd. 
To  defendant's  use,  53. 
To  whom  paid,  53. 

MONOPOLIES. 

For  contents  ofartUk  sa  Am^fyiii^  9S* 

MORTGAGES. 

See  cross-references,  701 

MOTIONS. 

For  contents  of  article  see  Analysis^  70. 

Amendment  of  motion  for  new  trial,  894. 

Continuance  or  postponement  of  motion  for  new  trial,  igf. 

Evidence  in  support  of  motion  for  new  trial,  gi^. 

Form  of  motion  for  new  trial,  880. 

Hearing  of  motion  for  new  trial,  90X. 

Joint  and  separate  motions  for  new  trial,  871. 

Motion  or  appeal,  which  proper  remedy,  87. 

Multifariousness,  raising  objection  by  motion,  8tt« 

Ne  exeat,  motion  for,  321. 

New  trial,  motion  for,  717,  845  et  seq. 

Notice  of  intention  to  move  for  new  trial,  874. 

Notice  of  motion  for  new  trial,  895. 

Premature  motion  for  new  trial,  86a. 

Renewal  of  motion  for  new  trial,  947. 

Rule  to  show  cause  for  new  trial,  895. 

Second  motion  including  new  ground  for  new  trial,  898. 

Waiver  or  postponement  of  motion  for  new  trial,  899. 

MULTIFARIOUSNESS  AND  MISJOINDER  (IN  EQUITY). 
For  contents  of  article  see  Analysis ^  194. 

MULTIPLICITY  OF  SUITS. 

Each  case  judged  by  itself,  ax8. 

Equity  jurisdiction,  317. 

Nuisance,  remedy  at  law,  1x26. 

Requisites  of  bill  or  complaint,  919. 

Where  court  has  once  acquired  jurisdlctioa,  SI& 

MUNICIPAL  CORPORATIONS. 
See  also  Municipal  Sbcuritixs. 
For  contents  of  article  see  Analysis^  m. 
Nuisance,  action  at  law  for,  1x15. 
Nuisance,  indictment  of  officers  for,  iiot* 

MUNICIPAL  SECURITIES. 

For  contents  of  article  see  Analysis^  f|5 

MURDER. 

See  cross-reference,  270. 

MUTUAL  BENEFIT  ASSOCIATION. 
Sec  cross-reference,  270. 
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NAMES. 

For  comienU  0/mriuU  U€  Anafytis^  STOi 
Change  of  name  of  municipalitj,  effect  oa  salt,  ass* 
Corporate  name  of  manidpalitj,  nae  of  in  pleadings.  994. 
Designation  of  names  in  actions  on  bills  or  notes,  470. 
Negotiable  instrument,  payable  to  person  bj  wrong  nanse,  58l* 
Wrong  name  of  municipality,  action  on  obligation,  335. 

NATIONAL  BANKS. 

See  cross-reference,  307. 

NATURALIZATION. 

For  (omUnts  0/ article  set  Amnfytis^  Jpf. 

NAVIGABLE  WATERS. 
See  cross-reference,  5x8, 

NAVIGATION. 

See  cross-reference,  3x8, 

NECESSARY  PARTIES. 
See  cross-relerence,  318, 

NE  EXEAT. 

For  (oHientt  ofarHcU  sm  Anafyns^  yMm 

NEGATIVE  PREGNANT. 
See  cross-references,  399. 

NEGLIGENCE. 

For  conUntj  of  arHcU  tie  Anafysis^  yHCk 

Misuke,  3a,  4a. 

Municipal  corporations,  actions  against  for  tort,  938. 

Nuisance,  actions  at  law,  allegations  as  to  negligence,  11x4. 

NEGOTIABLE  INSTRUMENTS. 

For  contents  of  article  see  Analysis^  347. 
Municipal  securities,  actions  on,  953. 

NEW  ASSIGNMENT. 

See  cross-references,  707. 

NEWLY  DISCOVERED  EVIDENCE. 
See  cross-references,  707. 
New  trial  after  term,  petition  for,  9SS« 
New  trial  for,  790. 
New  trial  in  criminal  cases,  849^ 

NEW  MATTER. 

See  cross-references,  707* 

NEW  PROMISE. 
Denial  of,  596. 

NEWSPAPERS. 

See  cross-ieferenoes,  707. 

NEW  TRIAL. 

For  contents  of  article  see  Analysis,  707. 
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NEXT  FRIEND. 

For  contents  ofartUU  sa  Analysis^  996b 

Control  or  duty  of  court,  1041. 

Infant,  suit  by.  allegations  of  next  friend, 

NIL  DEBET. 

See  cross-reference,  1060. 

NIL  DIGIT. 

See  cross-references,  1060. 

NIL  HABUIT  IN  TENEMENTIS. 
See  cross-reference,  1060. 

NOLLE  PROSEQUI. 

See  cross-references,  xoto 

NOLO  CONTENDERE. 

See  cross-references,  xo6a 

NOMINAL  DAMAGES. 
See  cross-reference,  xoto 
New  trial  to  recover,  934. 

NOMINAL  PARTIES. 

See  cross-reference,  xo60b 

NON  ASSUMPSIT. 

See  cross-reference,  xo6a 

NON  CEPIT. 

See  cross-reference,  io6i. 

NON  DAMNIFICATUS. 
See  cross-references,  1061. 

NON  DETINET 

See  cross-reference,  xo6x. 

NON-ENUMERATED  MOTIONS, 

What  are,  95. 

NON  EST  FACTUM. 

See  cross-references,  xo6x. 
Notice  of  defense  with,  xoSs. 

NON  EST  INVENTUS. 

See  cross-references,  xo6i. 

NON  INFREGIT  CONVENTIONEM. 
See  cross-reference,  xo6i. 

NONJOINDER. 

See  cross-references,  xo6i. 

NON  OBSTANTE  VEREDICTO. 
See  cross-reference,  1061. 

NON  PROSEQUITUR. 

See  cross-references,  1069. 

NONRESIDENTS. 

See  cross-references,  1062. 
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NONSUIT. 

Sc€  cfOM»rciCT6fic6S«  lote* 

See  also  DinossAL  and  Nonsoxt. 

NON  TENURE. 

See  croM-referencet,  xo6a. 

NOTARIES. 

See  cross-references,  xo6t. 

NOTES. 

See  cross-reference,  xote. 

See  also  Nbgotiablb  Iiisntuiaimb 

NOTES  OF  ISSUE. 

For  tmUents  «/  artUU  see  Analysis ^  X063. 

NOT  GUILTY. 

See  cross-iefeiencet,  io66. 

NOTICE. 

/#r  contents  of  article  see  Analysis^  lo66. 

Declarmtion  of  intention  in  nataralization  proceedings,  3x0. 

Demand,  nonpayment  and  protest,  alleging  notice  of,  54S. 

Designating  time  in  notice  of  motion,  132. 

Effect  of  failure  to  give  notice  of  motion.  127. 

Form  and  iuificiency  of  notice  of  motion,  130. 

For  what  day  notice  of  motion  is  given,  129. 

Intention  to  move  for  new  trial,  874. 

Motion  for  new  trial,  notice  of,  895. 

Necessity  of  notice  of  motion,  X22. 

Ne  exeat,  application  for,  329. 

Nonacceptance  of  bill,  alleging  notice  of,  547. 

Nuisance,- alleging  notice  to  remove,  inc. 

Paper  on  which  motion  is  based,  specification  in  notice,  X39. 

Place  of  motion,  designation  in  notice,  X33. 

Proof  on  averment  of  due  notice,  X070. 

Relief  sought  by  motion,  designation  in  notice,  X34. 

Service  of  notice  of  motion,  X42. 

Signature  to  notice  of  motion,  139. 

To  whom  notice  of  motion  given,  128. 

NOTICE  OR  BRIEF  STATEMENT  OF  DEFENSE 
Far  contents  of  artide  see  Analysis^  1074. 
Negotiable  instruments,  averment  of  notice  In  plea  or  answer,  64X. 

NUISANCES. 

For  contents  of  article  see  Analysis^  lOgX. 
Milldam  as  nuisance,  abatement,  5. 

NUL  DISSEIZIN. 

See  cross-reference,  xisa 

NULLA  BONA. 

See  cross-references,  115a 

NULLITY   SUIT. 

See  cross-reference.  1150. 
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kul  tiel  corporation. 

See  croft^-references,  xija 

NUL  TIEL  RECORD. 

Soe  cross-  references,  1 1 50. 
Notice  of  defense  with  plea»  1085. 

NUL  TORT. 

See  cross-reference,  xisa 

NUL  WASTE. 

See  cross-reference,  xxsa 

NUNC  PRO  TUNC. 

See  cross-references,  xxsa 

OATHS. 

See  cross-references,  1x51. 

Denials  under  oath  in  aetions  om  mgoUabU  instruments*    See  NiGOTIABLl 

Instruments. 
Next  friend,  oath  of,  IQ34. 

OBJECTIONS. 

See  cross-reference,  115X. 

See  also  Exceptions  and  Objections. 

OBSCENE  LANGUAGE  AND  PUBLICATIONS. 
For  contents  of  article  see  Analysis,  XI51 

OFFICERS. 

See  Public  Opficers. 

OFFICERS  OF  CORPORATIONS. 

Negotiable  instruments,  payable  to  officer,  parties  to  suit,  438. 

OPEN  AND  CLOSE. 

Party  making  motion,  167. 

ORDER  OF  PROOF. 

Execution  of  Instrument,  denial  of,  635. 

ORDERS. 

Compulsory  affidavits  in  support  of  motion,  154. 

Conditional  granting  of  order,  170. 

Determination  of  motions,  169  et  scq. 

Distinction  between  order  granting  and  order  denying  new  trial,  96a 

Implied  determination  of  order,  171. 

Improvident  order,  relief  by  motion,  77. 

Municipal  orders,  actions  on,  255. 

New  trial,  order  granting  or  refusing,  935  et  seq. 

Next  friend,  appointment  of,  1031. 

Pro  forma  determination,  171. 

Renewal  of  motion,  order  granting,  190. 

Rules  of  decision,  172. 

Vacating  order  for  new  trial,  948. 
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OWNERSHIP. 

See  TiTLB,  OwmxiBiP,  ajcd  Possnaioii. 

NtgoiUbU   instrwmaU^   9wmer$kip   «/,    partus   tB  ndU    See    NlOOTlABLB 

iNSTRUMSm. 

Negotiable  iostniment,  acdoo  oo,  denial  ol  pbdatUTs  title,  66i  eiuq. 
PARENT  AND  CHILD. 

AtfMnt  ky  mfamtt.    See  Nnr  PUBRD. 

PARTIES. 

Abeence  from  trial,  new  trial,  799. 

Bills  and  notes,  parties  to  jadgment  in  actions  on,  700^ 

Milldam  acts,  proceedings  under,  6. 

Misconduct  of  party,  new  trial  for,  79l« 

Mistalce,  correction  of,  46. 

Motions,  parties  to,  96. 

Mnltifarioasness  as  to  parties,  too. 

Municipal  corporation,  action  against,  ajo^ 

Mnnicipal  secarities,  who  may  sue  on,  358. 

Naturaliiation  proceedings,  3x0. 

Negotiable  instruments,  parties  to  suits  and  actions  on,  38a 

New  trial  as  to  some  parties,  938. 

New  trial,  parties  to  motion  for,  870. 

Next  friend  as  a  party,  looow 

Nuisance,  parties  to  actions  at  law,  1107. 

Nuisance,  parties  to  suits  in  equity,  1x36. 

Objections  10,  relief  by  motion,  79. 

Proceedings  10  annul  corporate  charter,  69, 

PARTNERSHIP. 

Execution  of  instmment,  denial  ol,  in  actions  against  partners,  6xa« 
Negotiable  instruments,  averment  of  joint  liability,  476. 
Negotiable  instruments,  equity  jurisdiction  in  partnership  cases,  359. 

PASSION  OR  PREJUDICE. 
See  NxwTiiAL. 

PAYEE. 

Negotiable  instrument,  action  on,  by,  38a 

PAYMENT. 

Averments  in  action  on  bill  or  note,  654. 
Negotiable  instrument,  allegation  of  maturity,  $36. 
Negotiable  instrument,  alleging  nonpayment,  543. 

PERFORMANCE. 

Conditions  precedent,  allegations  of  performance  in  suit  on  bills  or  notes 
539. 

PERJURY. 

Surprise  by  false  swearing,  new  trial,  739^ 

PERSONAL  INJURIES. 
See  Negligxncs. 

Allegations  as  to  negligence,  337. 
Pleading  and  proof,  343. 
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PETITION. 

Motion  distinguished  from,  74. 
Naturalization,  petition  for,  313. 
Ne  exeat,  petition  for,  331. 
New  trial  after  term,  petition  for,  949. 

PICTURES. 

See  ObsCENB  LANGUAGB  and  PUBUCATIONt. 

PLEADING  AND  PROOF. 
See  also  Variance. 
Negligence,  actions  for,  343. 

PLEA  IN  ABATEMENT. 

Misnomer,  objection  for,  395. 

PLEA  OR  ANSWER. 

Admissions  made  by  notice  of  defense  and  plea,  X086. 

Alteration  of  instruments  set  up,  656. 

Amendments  in  suits  on  negotiable  instruments,  686. 

Bad  faith  in  taking  negotiable  instrument,  641. 

Bonds  of  municipality,  setting  up  defenses,  366. 

Consideration,  Illegality  of,  645. 

Consideration,  want  or  failure  of,  636. 

Demurrer  to  plea  or  answer  denying  execution  of  instrument,  634. 

Denial  under  oath,  effect  of,  603. 

Denial  under  oath,  waiver  of,  605. 

Diligence,  averments  of,  in  action  on  bill  or  note,  649. 

Duress,  defense  to  negotiable  instrument,  653. 

Execution  of  instrument,  denial  of,  589. 

Extension  of  time  on  bill  or  note,  653. 

Failure  to  proceeds  against  principal  at  request  of  surety,  654. 

Fraud  in  obtaining  fxecution  of  instrument,  setting  up  defense,  655. 

Fraud  in  procurement  of  transfer  of  instrument,  68x. 

Fraudulent  answer  to  oust  court  of  jurisdiction,  680. 

Infancy  of  plaintiff,  1034. 

Mining  rights,  showing  title  to  location,  30. 

Mistake,  setting  up,  in  action  on  bill  or  note,  651. 

Mistake  set  up  aflSrmatively  in  answer,  40. 

Money  counts,  use  of,  49. 

Motion  as  substitute  for,  89. 

Multifariousness  and  misjoinder,  303. 

Multifariousness,  objection  for,  raised  in  plea  or  answer,  3io,  318. 

Municipal  corporation,  action  against,  343. 

Municipal  orders  or  warrants,  pleading  defense,  36x. 

Negligence,  actions  based  upon,  341. 

Negotiable  instrument,  denial  of  plaintiff's  title,  661.   . 

Negotiable  instruments,  plea  or  answer  In  actions  on,  588. 

New  trial  after  term,  answer  .to  petition,  954. 

Notice,  denial  of,  1073. 

Notice,  manner  of  alleging,  1071. 

Notice  of  defense  and  special  pleadings  in  bar,  1078. 

Notice  of  defense,  character  as  pleading,  108 1. 
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PLSA  OR  ANSWER  ->  CmHmmid. 

Notice  ol  defeaat  to  actotiabte  iastntOMOt,  64S« 
Notice  of  defense*  with  Wluu  i^eM  C^^ti^t  n^ 
Notkt  or  brief  euteaieat  of  dtfeaie,  XO74. 
NolMsce,  plea  te  coomon-Uiw  actloo,  tfs6. 
Spedal  matter  io  bar,  ootke  of  def^aaey  loaa 
Tender  In  action  on  Mil  or  noct,  6|4. 

PLEDGE. 

Negotiable  Instnunent  pledged,  pnrtki  pUlntlff,  43$.  4S6w 

POOR  PERSONS. 

Next  friend  ening  im  fmnmm  pmmpirit^  X04S. 

POST  OFFICE. 

Obaeene  pablkatlottt  In  anils,  ttS).  itS4»  "te,  1164. 

PRAYER  FOR  RELIEF. 

AltematiTe  prajer  In  motion,  iso. 

AltematlTe  prajer*  mnltlfarlonsness,  904. 

Conformhj  to  theory  of  motion,  zso. 

Damages  resaltlng  from  tort,  34a 

Impossible  or  improper  relief,  maltlfarioosncss,  SOS* 

Mistake,  correction  of,  45. 

Motion,  relief  scmght  bj,  119. 

Motion  too  broad,  iso. 

MultifarioQsness  determined  by,  so). 

Notice  of  motion,  designating  relief  sought,  154. 

Relief  under  general  prayer,  iso. 

PREPONDERANCE  OF  EVIDENCE. 
New  trial.  781. 

PRESENTMENT. 

Negotiable  instruments,  declaring  on,  alleging  presentment,  531. 

PRESENTMENT  OF  CLAIMS. 

Municipal  corporations,  actions  agalnstt  pleading,  836. 

PRINCIPAL  AND  AGENT. 

Authority  of  agent  executing  bill  or  note,  469. 

Bill  or  note  executed  by  agent,  averment  of  execution,  468. 

Denial  of  indiridual  liability  of  agent,  617. 

Execution  of  instrument,  denial  of,  on  instrument  executed  by  agents,  615. 

Negotiable  instrument,  actions  on,  parties  plaintiff,  418. 

Special  denial  of  agent's  authority,  615. 

PRINCIPAL  AND  SURETY. 

Consideratioo  for  suretyship,  allegation  In  declaring  on  bill  or  note,  483. 
Failure  to  proceed  against  principal  at  request  of  surety,  averments,  654. 
Negotiable  instruments,  averments  In  actions  against  surety,  557. 

PROCESS. 

See  Suiof  ONS  and  Pioass. 

PROCHEIN  AMI. 
See  Nbxt  Fribnd. 
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PRODUCTION  OF  DOCUMENTS. 

Nes:otiable  iostniment.  production  of,  at  trial,  695. 

PROMISE. 

Alleging  promise  where  money  counts  are  used,  51. 

Denial  of.  588. 

Negotiable  instrument,  action  on,  alleging  promise,  501. 

PROMISSORY  NOTES. 

See  Nbootiablb  iNSTRtnoNTS. 

PROTEST. 

Declaring  on  bill  or  note,  allegation  of  protest,  546. 

PUBLICATION. 

See  Obscene  Language  and  Publications. 

PUBLIC  LANDS. 

See  Mines  and  MiNUia 

PUBLIC  OFFICERS. 

Municipal  officers,  names  in  pleading,  M4. 
Municipal  officers,  senrice  of  process  upon,  %yk, 

PUIS  DARREIN  CONTINUANCE. 
Notice  of  defense,  1084. 

QUO  WARRANTO. 

Corporate  existence,  attaclc  upon,  397. 

RAILROAD  AID  BONDS. 

Averment  of  power  to  Issue,  264. 

REAL  PARTY  IN  INTEREST. 

Negotiable  Instrument,  suits  on,  498. 

REARGUMENT. 
Of  motion,  173. 

RECORD. 

MiUdam  acts,  record  of  proceedings  under,  13. 
Minutes  of  court,  27. 
Naturalization  proceedings,  31s. 

REFEREE. 

Performance  of  duty,  relief  by  motion,  78. 

REFERENCE. 

Hearing  of  motion,  169. 

REHEARING. 
Of  motion,  173. 
Order  for  new  trial,  948. 

RELIEF.    See  also  Prayee  poe  Reusp. 

Rtlief  obtainabli  by  motions.    See  Motions. 

REMEDY. 

Nuisance  —  nature,  form  and  allegation  of  remedies  for,  1099. 

REMEDY  AT  LAW. 

Necessity  for  establishing  riglit  at  law,  1131. 
Nuisance,  adequacy  of  remedy  at  law,  1123. 
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RENEWAL. 

Of  mocioo,  Vtk. 

REPETITION. 

REPUCATION. 

Ezecatloo  of  lattrnmeot,  denial  ol,  sgli 
Negotiable  imcmnicfit,  suit  oo,  667. 
Notice  of  defease,  rcpUcatioa  bj  ciridcact, 

REPLY. 

Bona  fidi  holder,  rcplj  of,  689. 
Negotiable  instinment,  actioas  08,687. 
Notice  of  defense,  counter  aodca  la  ia^7» 

REPUGNANCY. 

In  stating  name,  184. 

RESCISSION  AND  REFORMATION. 
If  isuke.  3S. 

RES  JUDICATA. 

Decision  of  modoa,  176. 
Renewal  of  motions,  176. 

RESTITUTION. 

Compulsion  of,  relief  by  motioo,  78. 

RESTRAINT  OF  TRADE. 

Injunction  against  comblaatioa,  66^ 

RETURN. 

Ne  exeat,  writ  of,  535. 

REVIEW. 

New  trial,  order  granting  or  refusing,  review  of  erron,  99f 
New  trial,  review  of  order  granting  or  denjring,  955. 

RULES  OF  DECISION. 

Determination  of  motions,  17a, 

SCHOOL  DISTRICT. 

See  MuNiaPAL  CoapoaAnoifs. 

SCIENTER. 

Obscene  language  and  publicadofis,  lite. 

SEAL. 

Writ  of  ne  exeat,  335. 

SEALED  INSTRUMENTS. 

Consideration,  pleading  waat  of,  8401 

SECURITY  FOR  COSTS. 
Next  friend,  suit  by,  1047. 

••  SENIOR." 

No  part  of  name,  S89. 

SEPARATE  STATEMENTS. 

Compulsion  of,  relief  by  motion,  80. 
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SERVICE  OF  PROCESS. 

Municipal  corporations,  service  upoo,  231. 
Notice  of  motion,  14a. 
Writ  of  ne  exeat,  325. 

SETTLEMENT. 

Next  friend,  power  to  settle,  iO|a 

SETTLING  CASE. 

Statement  on  motion  for  new  trial,  926. 

SHERIFF. 

Issue  before  sherilTs  jury  under  milldam  acts,  la 

SICKNESS. 

Absence  of  party  on  ground  of  sickness,  7301 

SIGNATURE. 

Allegation  of,  in  action  on  bill  or  note,  467. 
Denial  of  genuineness  of,  617. 
Minutes  of  court,  29. 
Writ  of  ne  exeat,  325. 

SIMULTANEOUS  SUITS. 

Negotiable  instruments,  actions  00,  367. 

SPECIAL  COUNTS. 

Joinder  of  money  counts  with,  5a 

SPECIFICATION  OF  DEFENSE. 

See  Notice  or  Brief  Statement  op  Defsnsi. 

STAMPING. 

Allegation  of,  In  action  on  bill  or  note,  467. 

STATEMENT  OF  CASE. 

Evidence  In  support  of  motion  for  new  trial,  918. 

STATUTES. 

Excluslveness  of  statutory  proceedings,  mllldams,  3. 

Municipal  charters,  pleading.  223. 

Special  act  to  be  pleaded,  223. 

Statutory  duty,  breach  of,  action  for  negligence,  336. 

STATUTORY  ACTIONS. 

Negotiable  instruments,  summary  proceedings  on,  377. 

STAY  OF  PROCEEDINGS. 
Relief  by  motion,  77. 

STREETS  AND  HIGHWAYS. 

Nuisance,  action  for  nuisance  in  highway,  liiS* 

STRIKING  OUT. 

Motion  to  strike  out  unsworn  plea,  634. 

SUCCESSIVE  SUITS. 

Negotiable  instruments,  actions  on,  367. 

SUMMARY  PROCEEDINGS. 

Negotiable  instruments,  statutory  proceedings  to  recover  on,  572. 
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SUMMONS  AND  PROCISS. 

If  illdam  Acu,  process  oader,  ^ 

If  aoidpal  corpormtion,  procet*  acalatt,  t)S. 

New  trial  after  term,  pctitloo  for,  953. 

SUPPLEMENTAL  PLEADINGS. 

Notes  of  issue,  effect  of  sapptemeiital  plcadiiifa»  tdti^ 

SURETY. 

See  Pun  ciPAL  and  Srasrr. 

SURPLUSAGE. 

Remedy  by  modon,  93. 

SURPRISE. 

Amendment  of  pleadings,  new  trial*  737* 

Evidence  of  surprise,  75a. 

Evidence,  surprise  in,  new  trial,  753. 

Failure  to  aver  consequence  of,  748. 

Mistake,  surprise  due  to,  new  trial,  743. 

New  trial  for  surprise,  7aa. 

Prevailing  party,  surprise  occasioned  by,  74S> 

Prompt  complaint  of,  748. 

Rules  of  court,  surprise  by,  744. 

Witness,  surprise  occasioned  by»  737. 

TAXES. 

Municipal  oorpofmtion,  mandamtu  tt»  oompd  lavy  of  ttuiM  to  pay  Judgment, 
t4«. 

TENDER. 

Averments  in  actloo  00  bill  or  ooia,  6S4. 

TERMS  or  COURT. 

Motions  before  general  or  spodal  term,  106^ 
Petition  for  new  trial  afler  term,  949^ 

THEORY  OF  CASE. 

Money  counts,  use  of,  50. 

TIME. 

Allegation  of,  where  money  ooaats  are  nted,  51. 
Compuution  of  time  for  making  modon  for  new  trial,  869. 
Extension  of  time,  defense  to  bill  or  note,  65a. 
Extension  of  time,  statement  on  motion  for  new  trial,  ^a^ 
Extension  of  time  to  move  for  new  trial,  868. 
Indictment  under  anti-trust  statute,  laying  time*  6l. 
Motions,  time  of  moving,  99. 
New  trial,  time  of  motion  for,  857. 

TITLE,  OWNERSHIP,  AND  POSSESSION. 

Nig^Hahli  tHttrument,  partus  to  suits.    See  NiOOTlAUB  Inmmcmm. 
Effect  of  particular  title  alleged  In  suit  on  negotiable  instrument,  904. 
Flowage  acts.  Issue  of  title  to  lands,  11. 
General  issue,  raising  question  of  plaintiff's  title  under,  683. 
Negotiable  instruments,  actions  on,  showing  right  to  sue,  503. 
Negotiable  instruments,  denial  of  title  of  payee,  674. 

1197  Volume  XIV. 


INDEX. 

TITLE.  OWNERSHIP,  AND  POSSESSION  — 

Nuisance,  allegations  as  to  title  or  control  of  property,  iiij. 

Nuisance,  allegations  of  title  in  bill  for  injunction,  1143. 

Partial  ownership  of  negotiable  instrument  in  thir4  person,  673. 

Title  by  operation  of  law,  survivorship,  505. 

Transfer  of  instrument  by  plaintiff,  677. 
TORTS. 

Municipal  corporations,  actions  against,  arising  from  torts,  t^ 
TRADE. 

Injunctions  against  combination  in  restraint  of,  66w 

TRADE  COMBINATIONS. 

See  MoNOPOLiKS,  55. 

TRANSFER  PENDING  SUIT, 

Negotiable  instruments,  parties  plalatlff,  441. 

TRIAL. 

Absence  of  party  from  trial,  796. 

Accident  or  surprise  at  trial,  739. 

Errors  of  law  occurring  at  die  trial,  Sty. 

Hearing  of  motion,  167. 

Milldam  acts,  trial  de  novo  under,  14. 

Misconduct  on  trial,  731. 

Money  counts,  effect  of  use  of,  50. 

Negotiable  instruments,  trial  of  acdoo  on,  691. 

Newly  discovered  evidence,  79a 

New  trial,  707. 

Notes  of  issue,  Z063. 

Notice  of  time  and  place  of  trial,  want  of,  7i6« 

Petition  for  new  trial  after  term,  954. 

Production  of  instrument  at  trial,  695. 

Province  of  court  and  jury  as  to  weighing  evidence,  77a. 

Weighing  evidence,  duty  of  trial  court,  769. 

TROVER. 

Bill  or  note  converted,  action  for,  376. 

Negotiable  instrument,  trover  for,  averments  of  declaration  or  complaint, 
58a. 

TRUSTS. 

See  MoNOPOUBS,  55. 

UNITED  STATES  COURTS. 

Combination  and  conspiracy  in  restraint  of  oommemy  |i. 

Combination  in  restraint  of  trade,  jurisdiction,  66. 

Execution  of  instrument,  denial  of,  593. 

Jurisdiction  In  actions  on  bills  or  notes,  364. 

Jurisdiction  of  mining  suits,  16. 

Mandamus  against  municipality  to  compel  Vsfj  of  tnxes,  149. 

Municipal  securities,  federal  jurisdiction,  267. 

Naturalization  proceedings,  jurisdiction,  307. 

New  trial,  837. 

Nuisance,  jurisdiction  of  federal  court,  1105. 
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UNITED  STATES  COURTS  —  ai««t'«M^. 
Nuisance,  suit  io  equity  for,  im. 
Transfer  of  municipal  bonds  for  purposa  of  suit,  s6S. 

VARIANCE. 

Consideration  for  negotiable  instrament,  pleading  and  proof*  4lg» 

In  stating  names,  284. 

Misfeasance  and  nonfeasance,  action  against  city,  341. 

Misnomer,  variance  between  writ  and  declaration,  397. 

Negligence,  action  for,  pleading  and  proof,  345. 

Use  of  money  counts  to  avoid,  4S. 

Uttering  obscene  language  and  writings,  li^ 

VENIRE  DE  NOVO. 

New  trial  by  motion  for,  7x6. 

VENUE. 

See  also  Chanob  or  Vsirnx. 
Allegation  of,  under  videlicet,  46g, 
Anti-trust  statutes,  60. 
Milldam  acts,  proceedings  under,  6. 
Municipal  corporations,  actions  against,  lit. 
Negotiable  instruments,  actions  00,  377. 
Nuisance,  action  at  law,  izo6» 
Waiver  of  objections  to,  379. 

VERDICT. 

Aider  by  verdict,  omission  to  aver  iiodoe,  nfilL 

Concurrent  verdicts,  effect  of,  773. 

Contrary  to  law,  new  trial,  783. 

Instructions,  verdict  contrary  to,  yMw 

Milldam  proceedings,  za. 

Mining  cases,  adverse  suit,  3i. 

Misconduct  or  irregularity  of  jury,  how  established,  909. 

New  trial  where  verdict  not  sustained  by  evidence  or  contrary  thereto,  768. 

VERIFICATION. 

Denial  of  execution  of  Instrument,  verification  of  plea,  6S3. 

WAIVER. 

Appeal  from  order  granting  or  denying  new  trial,  waiver  of  right*  969. 

Misnomer,  objection  for,  998. 

Motion  for  new  trial,  waiver  of,  899. 

Notice,  averment  of,  X069. 

Notice  of  intention  to  move  for  new  trial,  880. 

Presentment  of  claim  against  municipality,  waiver  of  allegatloo,  137* 

Prior  irregularities  waived  by  taking  steps  In  cause,  loa.     - 

Service  of  process  upon  municipality,  231. 

Time  of  making  motion  for  new  trial,  waiver  of  ol^ectioo,  Ija 

Variance  in  actions  for  negligence,  346. 

Venue,  objections  to,  379. 

Written  motions,  116. 

WANT  or  CONSIDERATION. 

Negotiable  instrument,  action  on,  696. 
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WARRANTS. 

Municipal  wamnto,  actioiit  oa«  iff. 

WILFUL  NEGLIGENCE. 
Allegations  ai  to,  3sS. 

WITHDRAWAL. 
Motions,  145. 

WITNESSES. 

Absence  of  witness,  new  trial,  9#o. 

Intoxication  or  insanity  ol,  new  trial,  74a 

Misulte  of  witness,  new  trial,  73^ 

New  witnesses,  lack  of  diligence  to  obtain.  Soft 

Next  friend,  disqualification  of,  999. 

Number  and  credibility  of,  weiglUng  testimony  of,  new  trial,  774* 

Surprise  occasioned  by,  737. 

WRIT  OF  AUDITA  QUERELA. 
Motion  as  substitute  for,  77. 

WRIT  OF  NE  EXEAT. 
See  Nx  ExxAT. 
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